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AIR 1973 SUPREME COURT 1281 
: (y 60 C 283) 
” (From: Allahabad) 
A. N. GROVER AND K K 
MATHEW, JJ. 


Union of India, Appellant v. M/s. . 


Modi Industries Ltd., Respondent. l 

Civil Appeal No. 1616 of 1967, 
D/- 30-3-1973. : 

Index Note: — (A) Railways Act 
(1890), Ss. 26, 41, 29 — Wagons sup- 
plied to plaintiffs railway siding 
under contract — Freis-t charge re~ 
vised and claimed from plaintiff -— 


Suit for injunction against Railway is . 


not barred. 


Brief Note: — (A) Suit for injun=. 


ction against Railway administration 
against retrospective claim at enhanc- 
ed freight charges for supply of wa- 
gons is maintainable and the court can 
grant proper relief. (Case law dis- 
cussed). (Para 8) 

It was within the jurisdiction of 
the civil court to decide whether a 


clause in the contract was valid or not. 


and whether proper notice regarding 
-enhancement of rates had been given 
in accordance with the terms of the 
agreement. Further, it was not open 
to the plaintiff to file a complaint 
under S. 41 of the Act with regard to 
the reasonableness or otherwise of the 
rates or charges which had already 
become due and payable. (Para 8) 


. Cases Referred: Chronological Paras 

AIR 1968 SC 22=(1967) 3 SCR 
219, Union of India v. Indian 
Sugar Mills Association, Cal- 


cutta 
AIR 1964 SC 1268=(1964) 5 SCR 
148, Raichand Amulakh Shah 
v. Union of India 8 
AIR 1963 SC 217=(1963) 2 SCR 
333, Upper Doab Sugar Mills 
Lid. v. Shahadara (Delhi) 
Saharanpur Light Rly. Co. Lid. 8 


The Judgment of the Court was 
delivered by 


GROVER, J.— This is an appeal 
by certificate from a judgment of the 
Allahabad High Court in a suit filed 
by the plaintiff-respondent for an in- 
junction against the defendant-appel- 
lant restraining it from realizing the 
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Union of India v. Modi Industries (Grover J.) 


sum of Rs. 93,981-8-0 on account of 
the alleged siding charges for the 
period December 1, 1949 to March 31, 
1956 and from stopping the supply of 
wagons in the railway siding of the 
plaintiff and further from cancelling 
the agreement dated July 4, 1933 


for the aforementioned reason. 


2. The facts . necessary for 
deciding the appeal may be stated. By 
means of an agreement dated July 4, 
1933 the plaintiff entered into an 
agreement with the Secretary of State 
for India-in-Council through the 


‘agent of the North Western Railway 


(now represented by the Union of 
India) whereby it was agreed that the 
former shall lay a railway siding from 
Begamabad Station Yard of that rail- 
way for enabling the plaintiff to carry 
on its business at its premises. 
Clause 18 of the agreement was as 
follows: 


“Freight for all classes of goods 
will be charged upto and from Begu- 
mabad Station. Railway Receipts and 
invoices shall be issued to and from 
the station only and in accordance 
with the rates from time to time 
published in the Goods Traffic Books 
of this Railway Administration will 
make the following charges: in each 
direction from every wagon loaded or 
empty in or removed from . the lines 
A and B mentioned in clause 15 below: 


(1} Per 4 wheeled wagon Re. One. 

(2) Per 6 wheeled wagon Re. One and 
annas eight. 

(8) Per 8 wheeled wagon Rs. Two. 


Clause 23 of the agreement provided: 


“Notwithstanding anything laid 
down in the foregoing clauses of this 
Agreement, it shall be open to the Rail- 
way Administration on giving six 
months’ notice of such intent, to re- 
vise the charges laid down in clauses 
8, 12,13 and 19 of this Agreement.” 
Clause 24 related to termination of the 


-agreement in the event of non-pay- 


ment of dues within one month of 
demand. On March, 26, 1949 the Divi- 
sional Superintendent of the E. P. 
Railway (successor in interest of the 
North Western Railway) informed the 
plaintiff that the rates were proposed, 
to be increased with effect from April 
1, 1949, the increased charges being 
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mentioned in that letter. As this inti- 
mation was not in accordance with 
clause 23 of the agreement the plain- 
tiff refused to agree to the increase. 
Other objections were also raised, 
one of the objections being that the 
charges were excessive. The Divisional 
Superintendent addressed another let- 
ter on May 18, 1949 informing the 
plaintiff that with effect from Decem- 
ber 1, 1949 the charges mentioned 
therein would be made. A good deal 
of correspondence and discussions be~ 
tween the representatives of the plain- 
tiff and the railway authorities took 
place and by a letter dated July 20, 
1951 the Divisional Superintendent 
intimated that the revised siding 
charges in force from December 1, 
1949 were purely provisional and 
were subject to revision. Meanwhile 
and subsequent to the above date the 
required tests were made to determine 
the charges. In September 1951 the 
Divisional Superintendent wrote to 
the plaintiff that the siding charges 
should be paid with effect from De- 
cember 1, 1949 to September 30, 1951 
at the following rates: 


(i) Per 4 wheeled wagon Rs. 5/- 
(ii) Per 6 wheeled wagon Rs. 7/8/- 


(iii) Per.8 wheeled wagon Rs. 10/-. 
The plaintiff protested agairist what 
was called the exorbitant nature of 
the charges and made it clear that the 
letter of September 1951 did not com- 
ply with clause 23 of the agreement 
and that the charges were unreason~ 
able and could not be legitimately 
made. Another letter dated October 
26/November 6, 1951 was sent by the 
Divisional Superintendent saying that 
the siding charges to be levied with 
effect from first October 1951 ‘were 
being assessed and would be intimated 
to the plaintiff and meanwhile it 
should continue to pay the charges 
demanded in the letter of September 
1951 provisionally. The Divisional 
Superintendent addressed another let- 
ter dated November 27, 1951 explain- 
ing the result of the test and the ac- 
tual cost of the shunting ete. A de- 
mand was made that the revised sid- 
ing charges should be paid from De- 
cember 1949 to September 30, 1951 at 
Rs. 4/- per 4 wheeler, Rs. 6/- per 
«6 wheeler and Rs. 8/- per 8 wheeler. 
The plaintiff, however, did not pay 
the increased rates demanded. On 


A. I. R. 


* * 


September 29, 1955 the Divisional 
Superintendent addressed a letter to 
the plaintiff proposing revision of the 
siding charges with effect from April 
1, 1956 after the expiry of six months 
according to clause 23 of the agree- 
ment. The charges as demanded were 
as follows: 


4 wheeled wagon Rs. 120/- 
6 wheeled wagon Rs. 210/- 
8 wheeled wagon Rs. 350/- 


On May 17, 1957 the General Manager 
of the Railway sent a letter to the 
plaintiff for payment of the ‘amount 
of Rs. 93,981-8-0 representing the 
difference between the amounts due 
from December 1, 1949 to March 31, 
1956. It was intimated that on failure 
to make the said payment within one 
month the supply of wagons would 
be stopped and steps to determine the 
agreement would be taken. In May 
1957 the plaintiff served a notice under 
S. 80 of of the Civil Procedure Code 
to the defendant and thereafter in 
October 1958 the suit out of which 
the appeal has arisen was filed. 


3. Out of the issues framed by 
the trial court on the pleadings of the 
parties the following need be men- 
tioned: 

(1) “Whether the enhancement of 
the siding charges by the defendant is 
unjustified, exorbitant and illegal? 

(2) Whether the demand of 
Rupees 93,981-8-0 by the defendant is 
illegal? 

(4) Whether the court has no 
jurisdiction to try the suit?” 


On issue No. 1 the trial court held 
that the charges demanded were un- 
justified and exorbitant. It was held 
that out of the demand of Rupees 
93,918-8-0 the demand for Rs. 22,111- 
3-0 was illegal. On issue No. 4 the 
trial court expressed the view that it 
had jurisdiction to try the suit in res- 
pect of that portion of the claim 
whereby the legality of the enhanced 
siding charges had been challenged on 
account of being in violation of cl. 23 
of the agreement but it had no juris- 
diction to try the suit in respect of 
the second ground whereby the en- 
hanced siding charges had been chal- 
lenged as unjustified and exorbitant. 


4. The plaintiff appealed to 
the High Court and the defendant fil- 
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ed cross objections. The High Court 
affirmed the finding of the court be- 
low that the enhancement made by 
the Railway Administration was high- 
ly unjustified and exorbitant. But it 
did not accept its finding about the 
legality of the enhancement and also 
on the question of the jurisdiction of 
the civil court. The appeal was con- 
sequently allowed in toto and the cross 
Objections were dismissed. 


5. The principal question 
which has been agitated before us 
relates.to the jurisdiction of the civil 
court to determine the reasonableness 
of the charges. A subsidiary question 
has been raised that assuming the 
civil court had the jurisdiction, whe- 
ther the courts below were justified 
in holding that to be unreasonable. 


For the purpose of determining the 


question of jurisdiction we shall have 
to examine the relevant provisions of 
the Indian Railways Act, 1890, here~ 
inafter called the ‘Act’. Section 3 con~ 
tains the definitions. Clauses 11 and 
13 defining the words “traffic” and 
“rates” are as follows: 

*(11) “traffic” includes rolling 
stock of every description as well as 
passengers, animals and goods. 

(13) “rate? includes any fare, 

charge or other payment for the car- 
riage of any passenger, animal or 
goods”; 
Chapter V headed “traffic facili~ 
ties” commences with Section 26. Ac~ 
cording to that section except as pro- 
vided in the Act no suit shall be insti- 
tuted or proceedings taken for any- 
thing done or any omission made by 
the Railway Administration in viola- 
tion or contravention of any provi- 
sion of that Chapter. Section 27 (1) 
places a duty on every Railway Ad- 
ministration to afford all reasonable 
facilities for the receiving, forwarding 
and delivering of traffic upon and 
from the several railways belong- 
ing to or worked by it and 
for the return of the rolling stock. 
Section 29 is as follows: 


S. 29 (1) “The Central Govern- 
ment may by general or special order 
fix maximum and minimum rates for 
the whole or any part of a railway 
and prescribe the conditions in which 
such age will apply. 

(2) The Central Government may, 
by a like order, fix the rates of any 


other charges for the whole or any 
part of a railway and prescribe the 
conditions in which such rates of 
charges shall apply. 

(3) Any complaint that a railway 
administration is contravening any 
order issued by the Central Govern- 
ment under sub-section (1) shall be 
determined by the Central Govern- 
ment”. 
Section 34 relates to the constitution 
of the Railway Rates Tribunal for the 
purpose of discharging functions spe- 
cified in Chapter V. Sections 39 and 
40 give the jurisdiction and powers of 
the Tribunal. Section 41 to the extent 
it is material may be reproduced: 


S. 41 (1) “Any complaint that a 
railway administration — 

(a) is contravening ‘the provisions 
of S. 28 or 

(b) is charging for the carriage of 
any commodity between two stations 
a rate which is unreasonable or 

(c) is levying any other charge 
which is unreasonable, may be made 
to the Tribunal, and the Tribunal 
shall hear and decide any such com- 
plaint in accordance with the provi- 
sions a this Chapter”. 


(3) In the case of a complaint 
under clause (b) or clause (c) of sub- 
Section (1), the Tribunal may fix such 
ae or charge as it considers reason- 
anie: 

Tass that..... ewes 


SON eteescounn 


6. On behalf of the appellant 
the bar created by Section 26 to the 
jurisdiction of ordinary courts has 
been invoked. It has been argued that 
S. 29 (2) postulates the fixation of 
rates of charges other than those con- 
templated by sub-s. (1). If there is 
any grievance that the railway admin- 
istration is levying a charge which is 
unreasonable it will be covered by 
Section 41 (1) (c) and therefore, only 
a complaint can be made to the rail- 
way administration in that matter. The 
Jurisdiction of the civil court will be 
barred because exclusive jurisdiction 
has been conferred on the Railway 
Rates Tribunal for determining whe- 


ther the charge being levi i » 
reasonable, 7 ee un 


7. Accor to th Court, 
Chapter V has ze a o e 


charges which are payable under a 
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contract. The validity and interpreta- 
tion of clause 23 of the agreement be- 
tween the parties was a matter for 
the interpretation of the civil court 
and could not possibly be barred by 
S. 26 of the Act. Section 41 (1) (c) has 
no application to an enhancement al- 
ready made in the purported exercise 
of the right under a contract. 


8. © Now Section 26 only bars 
the institution of a suit or proceeding 
for anything done or any omission 
made in violation or contravention of 
any provision of Chapter V. Section 29 
(2) empowers the Central Government 
to fix the rates of any other charges 
by a general or special order. In 
view of the language of S. 41 (1) (c) 
if it is assumed that the rates cannot 
be unreasonable and if the Central 
Government fixes unreasonable rates 
it may be possible to say that there 
has been a contravention or violation 
of S. 29 (2). But such fixation of rates 
under that provision. has to be by a 
general or special order. It has been 
suggested that a communication made 
under a contract cannot fall within 
the meaning of the word “order” as 
contemplated by S. 29. Prima facie, 
there may be some difficulty in acced- 
ing to the contention of the learned. 
counsel for the appellant that any 
part of S. 29 will cover a révision of 
rates made by the railway authority 
in terms of a-contract but the matter 
seems to stand concluded by the deci- 
sion of this court in Union of India v. 
The Indian Sugar Mills Association, 
Calcutta, (1967) 3 SCR 219=(AIR 
1968 SC 22) according to which it is 
immaterial that the charges being 
levied by the railway administration 
arise as a result. of a voluntary agree? 
ment. The real difficulties in the way 
of the appellant are two fold; firstly, 
if any question arises about the vali- 
dity of a clause of a contract that will! 
be entertainable by a civil court. As 
laid down in Raichand Amulakh Shah 
v. Union of India, (1964) 5 SCR 148 
=(AIR 1964 SC 1268) the Railways 
Tribunal has no jurisdiction to decide 
whether the rules empowering the 
railway administration to levy a par- 
ticular charge are ultra vires or whe~ 
ther:the railway administration col- 
lected amounts in excess of the char- 
«ges which it can legally levy under a 
rule. In Upper Doab Sugar Mills Ltd. 
v. Shahadara (Delhi) Saharanpur Light 


A. LR. 


Rly. Co. Ltd. (1963) 2 SCR 333 af 
p. 342=(AIR 1963 SC 217) two main. 
points arose; one was whether the 
Railway Tribunal had jurisdiction to; 
entertain the complaint as regards 
the reasonableness of the rates prior 
to the institution of the complaint and 
the other was whether it had jurisdi- 
ction to grant refund for the aforesaid 
period. This is what was said by Das 
Gupta J.: 

“The words “charging” in cL (b) 
and “levying” in cl. (c) were used in 
the one and the same sense. We find 
it impossible to agree however that 
they were used to include “collect- 
ing”. It appears to be clear that if the 
intention of the legislature was to give 
the Tribunal jurisdiction over com- 
plaints in connection with charges al- 
ready made the legislature would have 
used the words “has charged and is 
charging” and would not merely say 
“is charging”. Special jurisdiction of 
such a nature would be given clearly 
and the very fact that the words “has 
charged” have not been used is suffi» 
cient ground for thinking that it was 
not the legislature’s intention to give 
the Tribunal jurisdiction over com- 
plaints in connection with charges 
made in the past. In our opinion, the 
words “is charging” in cl. (b) and “is 
levying” in cl. (c) must be construed to 
mean “is demanding a price at the 
present time for services to be rens 
dered”. 

Coming to the facts of the present case 
it is apparent that one of the main 
questions involved was whether cl. 23: 
of the contract between the parties 
was not void because it contravened 
S. 29 of the Indian Contract Act. 
Another question which had to be 
investigated was -whether a proper 
notice regarding the enhancement of 
rates had been given in accordance 
with the terms of the said agreement. 
From the facts which have been sta« 
ted it appears that the rates were bẹ- 
ing revised and actually enhanced the 
rates but then the matter was kept 
pending and there was exchange of 
correspondence and discussion between 
the parties from time to time. No 
effort was made to enforce the de- 
mand made in the various letters and 
the plaintiff was allowed to make 
payments according to the rates ori- 
ginally agreed. It was only in May 
1957 that the plaintiff was really- 
threatened to make payment of the 
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outstanding amount calculated at the 
revised rates on pain of thé supply of 
wagons being stopped and the agree- 
ment being determined. It is some~ 
what surprising that in Septem- 
ber 1955 the rates which were 
revised were very much less than 
those which were demanded for 
the prior period. The position thus 
remained in a flexible state and 
there is a good deal of subst- 
ance in the submission on behalf of 
the plaintiff-respondent that a com- 
plaint was not filed under S. 41 of 
the Act because the rates which were 
being paid and actually accepted were 
the same as the contractual rates and 
not the revised or enhanced rates. 


According to the decisions of this court: 


referred to before it was hardly open 
to the plaintiff to file a complaint with 
regard to the reasonableness or other- 
wise of the rates and charges which 
had already become due and payable. 
The plaintiff had no grievance what- 
soever with regard to the charges 
which had been fixed with effect from 
April 1, 1956 by means of the letter: 
dated September 29, 1955 and there~ 
fore there was no question of its fil- 
ing a complaint with regard to those 
charges. Its grievance was confined 
only to the amount which was being 
demanded on the basis of the revised 
enhanced rates between the period 
December 1, 1949 and March 1, 1956. 
If that amount had actually been rea~ 
lised by the railway authorities the 
plaintiff could only file a suit for 
its refund and could not have 
laid a complaint under Section 41 
of the Act before the Railway 
Tribunal. By analogy the plain- 
tiff could not have filed a complaint 
with regard to past dues as the Rail- 
way Tribunal could not have - given 
any relief in respect thereof following 
the law laid down by: this court.. In 
this view of the matter apart from 
other questions involving the validity 
of clause 23 of the agreement as also 
of the notice or intimation of en- 
hancement of rates on the ground of 
non-compliance with its terms the suit 
could not be held barred under S. 26 
of the Act and the civil court could 
grant the relief claimed. 


9. We have not been shown 
any serious infirmity in the reasoning 
of the High Court by which it arrived 
at the conclusion that the question of 


reasonableness of the charges, keep- 
ing in mind the facts of this case, was 
justiciable. Nor has any justification 
been shown for reopening the concur- 
rent finding of the two courts below 
that the rates which were demanded 
for the period in question were un- 
reasonable. The suit was thus rightly 
decreed. 

= I% The appeal fails and it is 
dismissed. but we make no order as to 


costs. 
Appeal dismissed. 





AIR 1973 SUPREME COURT 1235- 
(Y 60 C 284) 
(From Madhya Pradesh: 1971 
M. P. L. J. 837) 

J. M. SHELAT AG. C. J. AND 
Y. V. CHANDRACHUD, J. 
Gajraj Singh, Appellant v. The 

State of Madhya Pradesh and another 
Respondents. . 

Civil Appeal No. 1259 of 1967, D/- 
28-3-1973. 

Index Notes — (A) Constitution 
of India, Art. 311 — Termination of 
ex-State employee before absorption 
in new State — No violation of Arti- 
cele 311. 

Brief Note: —- (A) Where on mer- 
ger of the Gwalior State, the Madhya 
Bharat Government terminated the 
services of an employee of the ex- 
Gwalior State who was not absorbed 
in the new State in accordance with 
the Rules called the -“Retrenchment 
Terms” question of violation of Arti- 
cle 311 did not arise. 1971 MPLJ 837 
Affirmed. 


rme (Para 14) 

The Judgment of the Court was 
delivered by 

SHELA, AG. C. J — The ap- 
pellant was in 1934 first ap- 
pointed as a police constable in 
the erstwhile State of Gwalior and 
was promoted in March 1945 to 
the post of a Sub-Inspector. In May 
1948, the rulers of Gwalior, Indore and 
certain other States formed, under a 
covenant executed by them, a new 
State, called the United State of 
Madhya Bharat. The appellant was al- 
lowed to work as a Sub-Inspector in 
the new State of Madhya Bharat, but 
his name was entered from the very 
beginning, that is from May 1948, in 


DQ/DQ/B554/73/DVT 
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the list of “provisionally absorbed ser- 
vants” and remained so during all 
material times. 


2. By a notification, dated De- 
cember 15, 1948, the Madhya Bharat 
Government published rules, called 
the “Retrenchment Terms”. As revis- 
ed by another notification, dated July 
9, 1949, these Retrenchment Terms so 
far as they are relevant for the pur- 
poses of this appeal read as under: 


Government of the United State 
of Madhya Bharat. 


NOTIFICATION 


After a careful consideration of 
the Mohan Rau Committee’s recom- 
mendations regarding the retrench- 
ment of surplus staff of the acceding 
States of the Madhya Bharat Union 
and compensation terms to be offer- 
ed to such staff, the Government of 
Madhya Bharat have been pleased to 
sanction the following principles which 
will govern the selection of Govern- 
ment servants for discharge from ser- 
vice and the grant of compensation to 
them. Owing to wide diversity of rules 
relating to leave and pension in force 
in the various acceding units of 
Madhya Bharat, the Government are 
constrained to frame aseparate set of 
rules modelled on the terms sanc- 
tioned by the Government of ‘India to 
their retrenchment personnel. The 
Government are aware that cessation 
of employment is bound to cause dis- 
tress and in order to soften the blow, 
as far as possible, they have kept in 

. view the need for providing each re- 
trenched servant .with a reasonable 
subsistence which would enable him 
to tide over the period necessary for 
building up new associations: 

1. Principles to govern the selec- 
tion of Government servants for re- 


trenchment: 


(a) The retrenchment should em~- 
brace the following categories: 

(1) Those who have attained the 
age of superannuation. 

Note-—The age of superannuation 
shall be taken as 55 years for govern- 
ment servants in superior service and 
60 years for those in inferior service. 

€) Those whose record of service 
is consistently bad. 

+ (3) Temporary and officiating Gov- 
ernment servants. 


He 


A. J. R. 


_ (4) Those who do not possess the 
minimum qualification prescribed for 
the post held by them. 

Note:—It will be the right of Gov- 
ernment to retain an exceptionally 
good person even though he may not 
be possessed of the minimum qualifi- 
cation prescribed. 

_. .(5) Those who have put in qua- 

service for 30 years and more. 

(6) Permanent Government ser- 

vants who have less than 3 years’ ser- 
vice. 
____ (7) Government servants who are 
treated as surplus to requirements 
either because the posts held by them 
have ceased to exist, or because they 
cannot, for reasons considered ade- 
quate by the Government, be absorb- 
ed in „Madhya Bharat Service. R 


These orders shall have effect from 
the Ist of July, 1948.” 

3. While the appellant was 
working at Bhilsa as the sub-Inspec- 
tor, he received an order signed by 
the Deputy Inspector-General, Cen- 
tral Range, to the effect that the ap- 
pellant was “retrenched......for COn- 
sistent bad record under retrench- 
ment category 2” of the said Re- 
trenchment Terms. The order, how- 
ever, informed the appellant that 
he would be given all the bene- 
fits of leave, pension etc. due to 
him under the Rules. Aggrieved by 
the said order, the appellant filed an 
appeal before the Inspector-General 
of Police. The Inspector-General issu- 
ed a notice to the appellant to show 
cause why the said order should not 
be made absolute under category 2, 
as also under categories 4 and 7 of the 
said Retrenchment Terms. The appel- 
lant submitted his explanation show- 
ing cause. By his order, dated Janu- 
ary 2, 1954, the Inspector-General re- 
jected the appeal and confirmed the 
said order, also under categories 4 and 
and 7 of the said Terms, that is, be- 
sides the ground of a consistently bad 
record, also on the ground of the ap- 
pellant not possessing the minimum 
qualification prescribed for the post, 
and the ground that the appellant, for 
reasons considered adequate by the 
Government, could not be absorbed in 
the Madhya Bharat service. 


4, Resort to departmental au- 
thorities for redress against the said 
order having failed, the appellant fil- 
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ed a writ petition in the High Court 
of Madhya Pradesh, pleading inter 
alia that the impugned order amount- 
ed to removal by way of punishment 
which attracted Art. 311 of the Con- 
stitution. On October 22, 1959, — the 
High Court dismissed the writ petition 
on the ground of delay. Nevertheless, 
tthe High Court went into the question 
whether the said order amounted to 
dismissal or removal and_ attracted 
Art. 311. In doing so, the High Court 
observed that although the order was 
sought to be supported both on the 
ground of the appellant’s consistent 
bad record, as also on the ground of 
his not possessing the minimum edu- 
cational qualification, the State had 
relied on the first ground only, the 
second ground not having been press- 
ed either in its return or in the argu- 
ments before the High Court. The 
High Court observed: 


“The result is that the admin- 
istration having gone into the question 
of undesirability or consistent bad- 
ness of the record, was, under the law 
obliged to follow the procedure pres- 
eribed in Article 311. Having admit- 
tedly failed to do so, the removal 
order, though ostensibly one of 
retrenchment, would be bad.” 
The High Court also observed that had 
the appellant approached it without 
delay, it would have been possible to 
grant him relief. 


5. In 1960, the appellant filed 
the suit, from which this appeal ari- 
ses, in the Court of the Additional 
District Judge, Indore for a declara- 
tion that the said order was bad by 
reason of failure to hold an inquiry 
under Art. 311 and that he therefore 
continued to be in service and for a 
decree for the salary for the entire 
period. The Trial Judge decreed the 
suit relying upon the aforesaid ob- 
servations of the High Court in the 
said writ petition. The State of Madhya 
Pradesh thereupon filed an appeal be- 
fore the High Court against the said 
judgment and decree. The Division 
Bench of the High Court, which heard 
the appeal, had on it coincidentally Kri- 
shnan, J., who also was one of the 
Judges on the Bench which had ear- 
lier dismissed the appellant’s said writ 
petition in 1959. 


6. The High Court allowed 
the State’s appeal and set aside the 
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decree passed by the Trial Judge. This 
was done on the ground that in “re- 
trenching” the appellant the State had 
two grounds; (1) a consistent bad 
record, and (2) the appellant not pos- 
sessing the minimum educational qua- 
lification. ‘There being thus two 
grounds, although the impugned order 
could not be supported by the first 
ground by reason of the failure to 
comply with the provisions of Art. 311, 
the second ground was a good ground 
and being a separate ground, the im- 
pugned order, on the basis of that 
ground, was justified. This appeal, by 
special leave, challenges the judgment 
of the High Court. 

T7. Two contentions were press- 
F R us by counsel for the appel- 
ant: 


(1) that on the construction of 
the said retrenchment Terms the im~ 
pugned order amounted to one of dis- 
missal attracting the provisions of 
Art. 311, and 

(2) that since the ground of con- 
sistent bad record amounted to a 
stigma, and could not therefore be 
relied on in support of the order, the 
order fell and could not be sustained 
on the second ground. 


8. The appellant, without doubt, 
was a permanent servant of the erst- 
while Gwalior State and vis-a-vis that 
State, was, therefore, entitled to all 
the rights obtainable under the law of 
that State, whatever such rights there 
were thereunder. On the accession of 
Gwalior State to the United State of 
Madhya Bharat, his position, however, 
totally changed, in that, it was for the 
new State to absorb him or not into 
its service. It may be that the cove- 
nant, by and under which Gwalior 
State acceded to the newly formed 
State, might have provided for the 
continuance in the service of the new 
State of all the employees of the ac- 
ceding States. The terms of the cove- 
nant were not placed before us, nor 
before the High Court. Assuming, how- 
ever, that the covenant did so pro- 
vide, it being one between the High 
parties, no right accrued thereunder to 
an individual who was not a party to 
it. Obviously, the appellant could not 
claim any right to being absorbed or 
continued in the service of the new 
State, unless the new State had agreed, 
to or absorbed or retained him in its 
service. In fact, the new State of 
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Madhya Bharat had not done so. It 
would appear, on’ the contrary, that 
while the question of how many and 
who amongst the ex-employees of the 
acceding States should be absorbed in 
the service of the new State was pend- 
ing and under consideration, the ap- 
pellant’s name was entered in the list 
of “the provisionally absorbed” em~< 
ployees. 


9. Tt would seem from the said 
Retrenchment Terms that the problem 
before the new State was as to what 
to do with the surplus personnel who 
were the ex-employees of the various 
acceding States and how many of 
them could and should be absorbed in 
the service of the new State. To 
soften the blow which would fall on 
those who could not be absorbed, the 
new State framed the said Retrench- 
ment Terms which provided two 
things, (1) laying down principles for 
selection of those who were to be ab- 
sorbed, and (2) to grant some benefit 
by way of a reasonable subsistence to 
those who would not be absorbed, 
which would enable them to tide over 
the period necessary for building up 
new associations. The retrenchment 
terms were framed on the basis of 
the recommendations made by the 
Mohan Rau Committee, appointed for 
going into the question of the surplus 
personnel, who until then were in the 
service of the erstwhile acceding Sta- 
tes, such as Gwalior. In order to be 
fair and not to be arbitrary in the 
matter of selection of those who were 
to be absorbed in the service of the 
new State, the Retrenchment Terms 
laid down seven categories of persons 
who were not to be absorbed. 

10. It is clear from the said 
Retrenchment Terms themselves that 
they dealt with a two-fold problem, 
(1) of the surplus staff of the acceding 
States, and (2) of payment of a rea- 
sonable subsistence to such of the sur- 
plus personnel who could not be ab- 
sorbed. Though the said notification 
called its provisions “Retrenchment 
Terms”, there was no question of any 
retrenchment in the sense in which 
that expression is ordinarily under- 
stood. The question of retrenchment 
could arise only in the case of persons 
who had already been absorbed and 
continued in the service of the new 
State. As aforesaid, the process of ab- 
sorption was pending and under consi- 


deration. Until it was completed, the 
appellant’s name figured in the list of 
the “provisionally absorbed persons”. 
It was, therefore, not as if the surplus 
employees of the acceding States. had 
already been absorbed or retained in 
the service of the new State and then 
were retrenched or removed from ser- 
vice, . 


11. The seven ‘categories of 
persons classified in the said Retrench- 
ment Terms also indicate that those 
persons were not to be absorbed and 
not that they were to be removed or 
retrenched from the service of the 
new State. There is nothing on record 
to show that the new State was bound 
to absorb in its service all the em- 
ployees of the acceding States even 
if they were surplus. As aforesaid, 
even if the covenant under which the 
acceding States joined the new State 
so provided, the individual employees 
of such States did not thereunder ac- 
quire any right to be absorbed or 
continued in service of the new State. 
The non-absorption of persons falling 
in the seven categories could not, 
therefore, amount in law to removal 
or dismissal from service. They were 
simply not absorbed in the service of 
the new State and had, therefore, not 
yet become its employees. No question 
thus of removal or dismissal could 
possibly arise. 


12. Tt is true that of the seven 
categories of persons, category 2 rela-= 
ted to persons whose previous service 
record was consistently bad. The deci- 
sion not to absorb such persons, 
however, could not amount to any 
punishment for the reason that they 
were not yet absorbed or continued in 
service of the new State and had, 
therefore, not become its employees. 
Tt is true that these persons along 
with persons falling in the other cate- 
gories continued to work in the new 
State after its formation. But that was 
only byway ofa provisional arrange- 
ment, until the process of absorption 
was finalised. No question of paying 
subsistence or compensation also could: 
have arisen if their non-absorption 
amounted to either removal or dis- 
missal by way of punishment. 


13. Category 1 consisted of 
those who had reached the age of 55 
years, if they were in superior ser- 
vice, or 60 years, if they were in in- 
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ferior service. ‘Their non-absorption, 
surely, could not constitute either re- 


moval or dismissal as and by way of 
punishment. The same. would be the 
case of those in categories 3, 8- and 6, 
namely, temporary and officiating 
Zovernment servants, persons who had 
put in service for 30 years and more, 
and permanent government servants 
who had less. than three years service 
to their credit. These persons were 
placed in these categories presumably 
for the reason that their non-absorp- 
tion would not work as a hardship or 
be unfair as against persons who were 
permanent government servants and 
who had a long period to be in ser- 
vice. The classification of persons in 
the seven categories was thus clearly 
made to select persons from out of 
those who were in excess of the 
requirements of the new State. Since 
they were not to be absorbed, they 
could not be said to have been the 
employees of the new State and 
Art. 311, therefore, could not apply 
to their cases. The claim ofthe appel- 
lant that the impugned order amount- 
ed to punishment or that for that rea- 
son Art. 311 was attracted was clear- 
ly misconceived. 


14. The respondent-State had 
relied upon categories 2, 4 and 7, as 
grounds for the impugned order. So 
far as category 4 was concerned, there 
can be no doubt that the appellant did 
not have the minimum educational 
qualification required for the post of 
a Sub-Inspector. Since that was so, he 
would also fall in category No. 7, that 
is as a person who could not, for 
reasons considered adequate by the 
Government, be absorbed in the ser- 
vice of the new State. Even if, there- 
fore, category (2) could not for some 
reason or the other be. taken into con- 
sideration, categories 4 and 7 were 
relevant and valid. The mere fact that 
the Government could not avail of 
category (2) did not mean that it could 
not rely on the other two grounds. 
The reason is that this was not a case 
of subjective satisfaction, where on 
failure of one of the grounds it would 
be impossible to predicate whether the 
relevant authority could have reached 
its satisfaction only on the basis of 
the rest of the grounds. The tests here 
were objective ones and if one of the 
several such tests failed, but the 
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others were sufficient, the order would| 
still have to be sustained. 

15. We agree, in the circum- 
stances, with the judgment of the 
High Court, though for the reasons set 
out above. In the result, the appeal 
fails, but since the appellant is a per- 
son who was not absorbed in service, 
we make no order as to costs. 

Appeal dismissed. 
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Index Note: — (A) U. P. Munici- 
palities Act 1916 (2 of 1916), S. 244 
— Scope and ambit — Stoppage of 
sale of foodgrains alleged to be unfit 
for human consumption by Municipal 
Health Officer — Conditional permis- 
sion to sell granted subsequently — 
Delay in granting!) permission causing 
loss or damages — Municipality held 
liable for the loss caused. Decision of 
the Allahabad High Court Reversed. 


Brief Note: — (A) Though the 
object of S. 244 (1) is laudable, it is 
not permissible to stretch the language 
of the section so as to fit it in its ob- 
ject. It is for the Legislature to amend 
it so as to afford greater protection to 
municipal action. The section as it 
stands does not empower the muni- 
cipal staff to stop sales of articles of 
food unfit for human consumption 
merely on their personal satisfaction 
that the sale was intended for human 
consumption. The phrase ‘an article of 
food or drink appears to be intended 
for the consumption of man’ in Sec- 
tion 244 does not contemplate subjec- 
tive satisfaction of the municipal staff. 

(Paras 9, 10) 

As in the instant case the seller 
had placed a sign-board near the 
flour informing buyers that it was un- 
fit for human consumption, a fact even 
admitted by the respondents, the res- 
pondents could not -have taken any 
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action under S. 244 (1) and hence the 
orders absolutely prohibiting the sales 
passed by them were invalid. The fact 
that they had acted bona fide and in 
the interests of preservation of hu- 
man health was immaterial and did 
not absolve them of their liability for 
loss caused to the appellants because 
of their invalid action. (Paras 11, 12) 


The Judgment of the Court was 
delivered by 


DWIVEDI, J:— The appellants 
instituted a suit against the respon- 
dents for recovery of Rs. 34,000/- as 
damages. The suit was grounded on 
tortious liability. The trial court 
decreed the suit, but the High Court 
of Allahabad reversed the decree and 
dismissed the suit. The present appeal 
is directed against the decree of the 
High Court. 


2. The appellants are the part- 
ners of the firm Shiam Lal Radhey 
Lal. The first respondent is the Agra 
Mahapalika. the second respondent is 
the Health Officer of the Mahapalika. 
The Military Dairy Farm at Agra was 
in possession of a certain quantity of 
wheat flour. It ‘was declared unfit for 
human consumption. It was purchased 
for the firm. According to the appel- 
lants, it was fit for being used as lehi, 
manure and ratab for consumption by 
animals. Broadly stated, their case was 
that the respondents initially stopped 
them from selling the flour and sub- 
sequently imposed restrictions on its 
sale, “which effectively prevented the 
sale.” Loss was caused to them on ac- 
count of delay in sale due to their in- 
tervention. 


3. The respondents denied 
their liability. They said that ‘their 
action was bona fide and in the in- 
terest of public safety and health and 
in pursuance of the directions given 
by the magistrate. According to them, 
the appellants took no steps to pre- 
vent the sale of flour for human con- 
sumption. 

4. The two central issues are: 
(1) whether the respondents are lia- 
ble to pay damages in the circumst- 
ances of the case; and (2) if so, what 
is the quantum of their liability. On 
the first issue the High Court has held 
that the respondents are not liable at 
eall. On the second issue the High 
Court has given no finding. 


A.I. Re 


o 5 The appellants started sell- 
ing the flour from March 20, 1945. On 
May 17, 1945, the second respondent 
reported to the Administrator of the 
Nagarpalika that the. flour was ina 
decomposed and deteriorated condi=~ 
tion and was unfit for human consum= 


ption. He admitted in the report that 


the firm of the appellants “has set 
up a placard to say it (flour) is con- 
demmed atta and unfit for consump- 
tion.” The Nagarpalika reported the 
matter to the District Magistrate. Agra. 
On July 26, 1945 an order was issued 
under S. 144 Cr.P.C. prohibiting the 
appellants from selling the flour for 
one month. This order was extended 
till September 20, 1945 by another 
order. dated September 18. 1945. The 
appellants were prosecuted for offen- 


ces under Ss. 4 and 14 of the U. P. 


Prevention of Adulteration Act and 
S. 273 LP.C. The flour was seized by 
the order of the magistrate and kept 
in the custody of the appellants until 
further orders. The magistrate ac- 
quitted the appellants on September 
5, 1945. In the operative portion of 
the judgment he gave this direction. 
“Since this Atta is noxious to public 
health and it is not possible to prevent 
its reaching consumers (even though 
the accused had best intention) with- 
out effective regulation, I order that 
the entire Atta still be taken posses 
sion of by the Municipal medical officer 
of Health who will kindly regulate 
its disposal in consonance with consi-~ 
derations to the owner as is neces- 
sary to prevent its being used as food. 
The Atta has already been kept frozen 
for too long a time and I would re~ 
quest the medical officer to kindly 
expedite action in this. Copy of this 
order may be sent to medical officer 
of Health immediately.” i 


6. On September 17, 1945 the 
second respondent issued an order 
under S. 244 of the U. P. Municipali-~ 
ties Act. The order was with respect 
to 2048 bags of Atta seized by the 
magistrate in connection with the 
criminal case. The order permitted the 
appellants to dispose of the flour sub- 
ject to the following conditions: (1) 
they should engage a salesman ap- 
proved by the second respondent to 
sell the Atta; (2) they should keep a 
separate stock book and sales-book in 
respect of the Atta. In the sales book 
the names and addresses of all buyers 


ya 
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should be mentioned. There should be 
a column for the signature of the 
buyers; (3) the Atta should be 
sold only for being used as lehi to 
recognised book-binders and shoe- 
merchants etc.; and (4) they should 
submit weekly return of sale to the 
Nagarpalika. By their letter, dated 
September 22, 1945, the appellants 


replied to this’ letter. They said that 


the Atta could also be used for animal 
food and wanted permission to sell it 
for animal food after mixing gram dal 
chuni with it. They ended the letter 
by saying that immediate attention 
should be paid to their request as 
they have “already suffered great loss 
at their hands due to wrongful seizure 
etc. and as the delay affects the qua- 
lity of the Atta.” They sent a reminder 
on September 24, 1945. The respon- 
dents, by their letter, dated Septem~ 
ber 27, 1945, informed them that the 
appointment of Nanu Mal as _ sales- 
man was approved. It was emphasised 
in the letter that the directions men- 
tioned in the letter of September 17, 
1945 should be carried out by them. 
They gave no reply to the request of 
the appellants for the sale of flour for 
animal food. By his letter, dated Octo- 
ber 6, 1945, the second respondent, 
however, permitted them to sell the 
flour for animal food under 
certain conditions. By the letter, 
dated October 8, 1945, the second 
respondent issued the following 
directions to the appellants under 
S. 244 of the Municipalities Act: (1) 
The Atta should not be sold for feed- 
ing animals kept for dairy purposes; 
(2) flour less than one full bag should 
not be sold to one individual; (3) there 
should be a distinctive label on every 
bag containing the warning that the 
contents could be used for animals only 
and were unfit for human consump- 
tion; and (4) any officer of the Nagar~ 
palika not below the rank of a Sani- 
tary Inspector would be allowed free 
access to the shop in which the Atta 
was stored for the purpose of inspect- 
ang suas and examining the account 
ooks. 


7. We do not think that the 
respondents are liable for the stop- 
page of sale from July 26 to Septem- 
ber 20, 1945. During that period the 
sale was stopped by an order of the 
magistrate under S. 144, Cr. P. C. The 
question is whether they are liable for 


[Prs. 6-8} S. C. 1291 


loss incurred by the appellants for 
any period after September 20, 1945. 
The appellants ground their claim on 
the respondents’ orders passed under 
Section 244 of the Municipalities Act 
between September 17 and October 8, 
1945. They say that the orders are in- 
valid and mala fide. The respondents 
seek to escape liability in two ways: 
(1) firstly, they acted in accordance 
with the order of the magistrate, dated 
September 5, 1945; secondly, their 
orders under S. 244 were valid and 
made bona fide. The magistrate’s order 
can afford them no protection. The 
Magistrate had no power to make that 
order. Counsel for the respondents did 
not bring to our notice any provision 
of law empowering the Magistrate to 
make that order. It is now to be seen 
whether the respondents’ action is 
protected by the provisions of S. 244. 


8. Section 244 finds place in 
Chapter VIII of the Municipalities 
Act. Chapter VIII deals with markets, 
slaughter houses and sale of food, ete. 
Sections 239, 242 and 243 are also in- 
cluded in Chapter VIII. Section 239 
materially provides that “whenever it 
appears to the District Magistrate to 
be necessary for the preservation of 


the public peace or order, he may...... 


prohibit or regulate, the slaughter 
within the limits of a municipality of 
animal or animals of any specified 
description for purposes other than 
sale and prescribe the mode and route 
in and by which such animals shall be 
brought to, and meat shall be convey- 
ed from, the place of slaughter.” Sec- 
tion 242 reads: “Whoever feeds or 
allows to be fed, an animal, which is 
kept for dairy purposes or may be 
used for food, on filthy or deleterious 
substance. shall be liable on convictior 
to a fine which may extend to fifty 
rupees.” Section 243 is in these words: 
“The President, the executive officer, 
or the medical officer of health and, 
if authorised in this behalf by resolu- 
tion, any other member, officer or ser- 
vant of the board may, without notice, 
at any period of the day or nighi 
enter into and inspect a market, shop, 
stall or place used for the sale of fooc 
or drink for man, or as a slaughter- 
house, or for the sale of drugs anc 
inspect and examine any articles o: 
food or drink, or any animal or dru; 
which may be therein.” Section 24 
reads: (1) If, in the course of the ins 
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pection of a place under the preceding 
section, an article of food or drink or 
an animal appears to be intended for 
the consumption of man and to be un- 
fit therefor, the board may seize and 
remove the same, or may cause it to 
be destroyed, or to be so disposed of 
as to prevent its being exposed for 
sale or use for such consumption.” 
Section 244 (1) is not happily worded. 
However, when the phrase “an article 
of food or drink or an animal appears 
to be intended for the consumption of 
man” is read in the context of S. 243, 
the implication of the phrase becomes 
plain. It implies that the sale of an 
article of food or drink or an animal 
should appear to be intended for hu- 
man consumption and should be unfit 
therefor. Admittedly, the flour was un~ 
fit for human consumption. So the real 
issue is as to whether its sale appear- 
ed to be intended for human consump- 
tion. 


9. According to the High 
Court, the phrase “appears to be in- 
tended for the consumption of man” 
connotes that the sale of an article of 
food should appear to the inspecting 
officer to be intended for human con~ 
sumption. His subjective satisfaction 
about this matter is. decisive. The High 
Court has also taken the view that 
sub-section (1) aims to prevent a 
direct as well as an indirect sale for 
human consumption. According to the 
High Court if the flour is sold for 
feeding milch animals or animals 
whose flesh is eaten, it would be a sale 
for human consumption. In our opin- 
ion, S. 244 (1) is not susceptible of 
those meanings. The phrase “an arti- 
‘cle of food or drink appears to be 
intended for the consumption of man” 
does not contemplate any subjective 
satisfaction. The seller should intend 
to sell an article of food for human 
consumption. His intention is an ob- 
jective fact. There should be present 
some facts or circumstances which 
would incline a reasonable man to be- 
lieve that the sale of an article of food 
or drink or an animal was intended for 
human consumption. The language of 
sub-sec. (1) of S. 244 is radically dif- 
ferent from the language of S. 239. 
Under S. 239 the District Magistrate is 
empowered to act whenever it appears 
«+o him to be necessary for the preserva- 
tion of publie peace or order. 


These — 


A. 1. Re 


words are not used in S. 244 (1). Agai 
the phrase “an article of food or drink 
or animal appears to be intended for 
the consumption of man” 








sale for animal 
consumption also, it would have clear- 
ly said so in sub-section (1) of S, 244. 


10. It is true that the object 
of Section 244 (1) is laudable. But it 
is not legitimate to strain the langu- 
age of the section as the High Court 
has done in aid of such object. It is 
open to the legislature to amend the 
section if it intends to give greater 
protection to municipal action. 


11. It is clear from the evi- 
dence on record that the appellants 
had taken steps to inform the buyers 
that the flour was unfit for human 
consumption. They had placed a sign~ 
board in which it was clearly stated 
that the flour was unfit for human 
consumption. The oral evidence adduc< 
ed by the appellants is to the same 
effect. It is admitted by the respon- 
dents that the appellants had placed a 
placard informing that the flour was 
unfit for human consumption. Their 
oral evidence does not show that the 
appellants were selling flour for hu- 
man consumption. The appellants mix- 
ed maize flour with the condemned 
flour. But this act also would not show 
that they intended to sell the mixed 
flour for human food. The respondents 
could not therefore take action under 
S. 244. The orders passed by them 
under Section 244 are invalid. 


12. It is immaterial that the 
respondents had acted bona fide and 
in the interests of preservation of 
public health. Their motive may be 
good but their orders are illegal. They 
would accordingly be liable for any 
joss caused to the appellants by their 
action. 

13. The High Court has not 
recorded any finding on the quantum 
of their Hability. In view of our find- 
ing that the respondents are liable, the 
ease will now have to go back to the 
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High Court for giving a finding on 
the issue regarding damages. 

14, We allow the appeal and 
set aside the judgment and decree of 
the High Court. The case is remand- 
.ed to the High Court for deciding the 
issue about damages. Costs will abide 
the decision of the High Court on the 
question of damages. 

Appeal allowed. 
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Index Note:—(A) Constitution of 
India, Art. 31-A — S. 2 (i) (d) of U.P. 
Urban Area Zamindari Abolition and 
Land Reforms Act, if protected by 
Art, 31-A. (X-Ref: U. P. Urban Area 
Zamindari Abolition and Land Re- 
forms Act (9 of 1957), S. 2 (1) (@).) 


__ Brief Note: — (A) Section 2 (1) 
(d) of U. P. Urban Area Zamindari 
Abolition and Land Reforms Act which 
defines “agricultural area” as also an 
area which is held on lease executed 
prior to July 1955 for erecting build- 
ing, is connected with the object of 
agricultural reforms. It is limited to 
Jands which are on the relevant date 
being used for growing crops or as 
grove or as pasture land. It does not 
apply to lands which are not being 
so used. It will therefore receive the 
protection of Art. 31-A and will be 
Immune from attack on ground of 
violation of Arts. 14, 19, 31. AIR 1970 
All. 159 Approved. (Paras j 3 24, 
' 4 ? 26 
Cases Referred: Chronclogical Re 
AIR 1970 All 1591969 All LJ 

432, Durga Prasad v. Board of 

Revenue, U. P. Allahabad 
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The Judgment of the Court was 
delivered by 


DWIVEDI, J.:— These three cases 
have a common origin and are accord- 
ingly being disposed of by a common 
judgment. 

2. The city of Meerut is a 
municipality in Uttar. Pradesh. Plot 
No. 4635A (old number 5199) is locat- 
ed therein. It has an area of 1 bigha 
and 2 biswas. It formed part of the 
gamindari estate belonging to Lala 
Nanak Chand Trust. The trust is a 
charitable trust vested in the Trea- 
surer of Charitable Endowments and 
is managed by the Collector of 
Meerut through a committee of trus- 
tees. On June 23, 1926, a lease deed 
was executed on behalf of the trust 
and in favour of one Bateshwar Dayal. 
By the deed the aforesaid plot was lef 
to Bateshwar Dayal. The lease 
was granted “for the purpose of 
planting a grove, erecting build- 
ings and digging wells ete.” The 
yearly rent was fixed at Rs. 12/8/-. 
The lease was for a term of 30 years 
with effect. from June 1, 1926. The 
lessee agreed to surrerider the land and 
all buildings standing thereon to the 
lessor on the expiry of the period of 
lease. The buildings would become the 
property of the lessor. He would have 
them without paying any compensa- 
tion to the lessee. The lessor agreed 
that on the expiration of the period 
of lease he would at the request of the 
lessee grant to the lessee a new lease 
for another term of 30 years. 

Ba The initial period of 30 
years expired on July 1, 1956. There- 
upon the trust instituted suit No. 690 
of 1956 for recovery of possession 
over the aforesaid land from Batesh- 
war Dayal. During pendency of this 
suit Bateshwar Dayal died on March 
6, 1958. The suit was dismissed by the 
trial court on October 24, 1958. It was, 
however, decreed by the first appel- 
late court on November 30, 1959. The 
appellate court granted six months’ 
time to the defendants to institute a 
suit in the appropriate court for spe- 
cific performance of the agreement to 
re-let for another term of 30 years. 


| de Bhagwat Dayal and others, 
heirs of Bateshwar Dayal, then’ insti- 
tuted suit No. 34 of 1960 in the ap- 
propriate Court for specific perfor= 
mance of the agreement to re-let the 
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fand for another term of 30 years. The 
Trust contested this suit, inter alia, on 
the ground that it was barred by 
limitation. This plea was upheld by 
the trial court and the suit was dis- 
missed on October 30, 1961. The first 
appellate court affirmed the decree of 
the trial court on March 23, 1962. 


_. 5 Bhagwat Dayal and others 
Tiled a second appeal in the Allahabad 
High Court against the judgment and 
decree passed in the suit filed by the 
Trust on January 5, 1960, They also 
filed a second appeal against the 
judgment and decree in their own suit 
on April 23, 1962. 

6. While those appeals were 
pending, the U. P. Urban Area Zamin- 
dari Abolition and Land Reforms Act, 
1956 (hereinafter called the Act) was 
enforced in the city of Meerut. The 
land in dispute was declared “agricul-~ 
tural area” under the said Act. There- 
after a notification was issued on June 
16, 1964 under S. 8 of the Act vesting 
the land in the State. 

T. Bhagwat Dayal then moved 
an application before the High Court 
for abating the two appeals as well as 
the two suits out of which those ap- 
peals had arisen in accordance with 
the provisions of the Act. The High 
Court passed an order abating both the 
suits and appeals. The order was made 
on July 25, 1968. Against this order 
the appellants have filed two appeals 
an this Court by special leave. 


8. The appellants say. that they 
have filed the writ petition No. 105 of 
1969 by way of abundant caution. The 
prayer in the petition is that the noti- 
fication issued under Section 8 of the 
Act should be quashed. It is alleged 
in paragraph 4 of the petition that the 
disputed plot is a part of Kothi Babu 
Wali. In paragraph 20 of the writ 
petition it is reiterated that the dis- 
puted plot forms part of a residential 
kothi within the municipality of 
Meerut and is non-agricultural area. Tt 
is alleged that the impugned notifica- 
tion is violative of the provisions of 
Articles 14, 19 (1) (f) and 31 of the 
Constitution and is accordingly un- 
constitutional. 

9.. Before mentioning the argu- 
ments of Shri R. K. Garg, counsel for 
the appellants, it is necessary to have 
look at the relevant provisions of 
the Act. The Preamble to the Act sta- 
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tes that it is expedient to provide for 
the abolition of Zamindari system m 
agricultural areas situate in urban 
areas in Uttar Pradesh and “for the 
acquisition of the rights, title and in- 
terest of intermediaries between the 
tiller of the soil and the State in such 
areas and for the introduction of the 
land reforms therein.” Section 2 is the 
definition clause, Sub-section (1) of it 
defines the expression “agriculturak 
area”. As this provision is important 
for this case, we are setting out its 
relevant portion. 

10. “Agricultural area” as res- 
pects any urban area means an areg 
which, with reference to such date as 
the State Government may notify in 
that behalf, is— 

*(a) in the possession of or held 
or deemed to be held by an interme- 
diary as sir, khudkasht or an inter- 
mediary’s grove: 

(b) held as a grove by or in the 
personal cultivation of a permanent 
lessee in Avadh; or 

(c) included in the holding of — 

(i) a fixed-rate tenant, 

(ii) an ex-proprietary tenant, 

(iii) an occupancy tenant, l 

(iv) a tenant holding on special 
terms in Avadh, 

(v) a rent-free grantee, 

= (vi) a grantee at a favourable vate 
of rent, 

(vii) a ħereditary tenant, 

(viii) a grove-holder, 

(ix) a sub-tenant referred to in 
sub-section (4) of Section 47 of the 
U. P. Tenancy Act, 19338, or Pi 

(x) a non-occupancy tenant of 
land other than land referred to in 
sub-section (3) of Section 30 of the 
U. P. Tenancy Act, 1939, 
and is used by the holder thereof for 
purposes of agriculture or horticul- 
ture: 

Provided ‘always thaf Tand which 
on the date aforesaid is occupied by 
buildings not being “improvements” 
as defined in Section 3 of the U. P. 
Tenancy Act, 1939, and land appurte- 
nant to such buildings shall! not be 
deemed to be agricultural area. 

(d) held on a lease duly executed 
before the first day of July, 1955 for 
the purposes of erecting buildings 
thereon; or 

(e) held or occupied by an occu- 
pier.. osooso er 
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11. Section 2 (7) defines an 
‘intermediary’, inter alia, as a propri- 
etor of an agricultural area. Section 2 
(12) defines “proprietor” as a person 
owning whether in trust or for his 
own benefits an agricultural area. Sec- 
tion 2 (16) states that the words and 
expressions, “grove”, “*srove-hoider 
“srove-land” and “holding” shall have 
the meaning assigned to them in the 
U. P. Tenancy Act, 1939. Section 3 
provides for demarcation of agricul- 
tural area in urban areas. Section 4 
provides for publication of prelimi- 
nary proposals with respect to demar- 
cation of agricultural areas. It pro- 
vides also for inviting objections to the 
proposals. Final demarcation 1s made 
by the Commissioner under S. 5. Sec- 
tion 6 provides that after agricultural 
areas have been demarcated under 
Section 5, the State Government may, 
at any time by notification in the 
gazette, declare that as from a date to 
be specified all such areas situate in 
the urban area shall vest in the State. 
From that date all such agricultural 
areas shall stand transferred to and 
vest in the State free from all encum- 
brances. Section 10 provides for the 
consequences of vesting. All rights, 
title and interest of an intermediary 
in an agricultural area cease and be- 
come vested in the State free from all 
encumbrances. All suits and proceed- 
ings of the nature to be prescribed by 
rules, and pending in any Court, on 
the date of vesting, shall be stayed. 


12. Section 17 (1) is important 
for our purposes, and we are quoting 
the material portion of it. 


“Section 17. Settlement of certain 
lands with intermediaries or cultiva- 
tors as bhumidhars-—-(1) Subject to the 
provisions of Sections 16 and 18— 

(a) all lands in an agricultural 
area — 

(i) in possession of, or held or 
deemed to be held by an interme- 
diary as sir, khudkasht or an inter 
mediary’s grove, 

(ii) held as a grove by, or in the 
personal cultivation of a permanent 
lessee in Ava 

(iii) held by a fixed-rate tenant or 
a rent-free as such, or 

(iv) held as such by — 

(i) an Occupancy tenant, | ossessing the right 
(ii) a hereditary tenant to transfer the 


iii)a tenant on patta holding by sale, 
dawam? or istamrart | á 
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or ; 

iv) held by a grove-bolder 

on the date immediately preceding the date 
ot vesting, and 


(b) all lands in an agricultural 
area held on lease duly made before 
the first date of July, 1955, for the 
purpose of erecting building thereon, 
shall be deemed to be settled by the 
State Government with such interme- 
diary, lessee, tenant, grantee or grove- 
holder, as the case may be, who shall 
subject to the provisions of this Act, 
be entitled to take or retain possession 
as a bhumidhar thereof.” 


13. Section 19 (i) provides that 
notwithstanding anything contained in 
the Act, every person who, on the date 
immediately preceding the date of 
vesting occupied or held land in an 
agricultural area as a sub-lessee from 
a person holding land under a lease 
referred to in cl. (b) of sub-section (1) 
shall be deemed to be an asami there- 
of. Section 20 (1) provides that a bhu- 
midhar of the land referred to in 
cl. (b) of sub-sec. (1) of Section 1%, 
may, within one year from the date of 
vesting, apply to the Assistant Collec- 
tor, Incharge of the Sub-Division for 
ejectment of asami belonging to the 
class mentioned in S. 19 (j) on the 
ground that he wants to use the land 
held by the asami for the purpose of 
erecting buildings thereon. If the 
Assistant Collector is satisfied after 
inquiry that the applicant intends to 
use the land for the purpose of erect- 
ing buildings thereon, he may order 
ejectment of the asami from such land. 
After ejectment of the asami, the ap- 
plicant shall erect a building thereon 
within three years of the date of the 
order of ejectment. If the bhumidhar 
does not file an application for eject- 
ment or if the order of ejectment pass- 
ed on any application is not executed 
within the prescribed period of limita- 
tion, the asami shall become a sirdar 
of the land. The rights, title and in- 
terest of the bhumidhar shall be deem- 
ed to have been acquired under S. 10, 
“as if the bhumidhar were an inter- 
mediary on the date of vesting.” If 
the bhumidhar fails to erect buildings 
within three years, he shall be ‘liable 
to pay to the asami or any person 
claiming through him an amount equal. 
to five times the rent payable by 
asami at the time of his ejectment. 
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14. . According to S, 24 an inter- 
mediary whose right, title or interest 
in any agricultural area is acquired 
under the Act shall be entitled to 
receive compensation as provided for 
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therein. 


15. Rules have been framed 
under the Act. They are known as the 
Uttar - Pradesh Urban Areas Zamin- 
dari Abolition and Land Reforms Rules, 
1957. Rule 38 provides for stay, inter 
alia, of suits and appeals arising there- 
from under S. 180 of the U. P. Te- 
nancy Act or of a similar nature pend- 
ing in a civil court. Rule 39 provides 
for abatement of such suits and ap~ 
peals. In the present case the second 
appeals and the suits from which they 
had arisen were abated under this rule 
by the High Court. 


16. section 2 (6) of the U. P. 
Tenancy Act, 1939 defines ‘“grove- 
land” as meaning “any specific piece 
of land in a mahal or mahals having 
trees planted thereon in such num- 
bers that they preclude, or when full 
grown will preclude the land or any 
considerable portion thereof from be~ 
ing used primarily for any other pur- 
pose, and the trees on such land con- 
stitute a grove.” Section 2 (7) defines 
the word “holding.” It means a parcel 
or parcels of land held under one lease. 
Section 2 (10) defines the word “lend” 
as meaning land which is let or held 
for growing of crops or as groveland 
or for pasturage. It does not include 
land for the time being occupied by 
buildings or appurtenant thereto other 
than the buildings which are improve- 
ments. The word “grove-holder” is de- 
fined in S. 205 of the said Act. A per- 
son who has planted a grove on land 
which was let or granted to him by 
a landlord for the purpose of planting 
a grove is called a “grove-holder” of 
the grove. 


17. The first argument of Shri 
Garg is that the lease involved in 
these cases was a lease forthe purpose 
of erecting buildings and that accord-~ 
ingly it falls within the purview of 
cl. (d) of sub-section (1) of S. 2 of 
the Act. It is urged that cl. (d) is vio- 
lative of Articles 14,19 and 31 of the 
Constitution and is invalid. On that 
w=epremise being correct, it is further 
said that the land in dispute will not 
be an agricultural area within the 
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meaning of the said expression under 
the Act. Consequently, the notifica- 
tion of the State Government: acquir- 


‘ing the land in dispute is invalid. 


18. The lease is “for the pur- 
pose of planting a grove, erecting 
buildings and digging well etc.” It 
may be observed that the lease is not 
an exclusively building lease. Instead 
of erecting buildings, the lessee could 
plant a grove. Admittedly no build- 
ings have been constructed. The case 
of the respondents was that Bateshwar 
Dayal had planted a grove. If Bate- 
shwar Dayal had planted a grove and 
if the grove was existing on the date 
Specified under S. 2 of the Act and 
was then being used by the respon- 
dents as a grove, the land in dispute 
would be covered by S. 2 (1) (c) (viii) 
of the Act. In that event it will be out 
of the purview of S. 2 (1) (d) of the 
Act. As the land is liable to be placed 
under either of these two classes, it 
will not be correct to place it exclu- 
sively under cl. (d). 


19. The Act as a whole is pro- 
tected by Article 31A of the Consti- 
tution. Shri Garg’s contention, how- 
ever, is that as S. 2 (1) (d) is not at 
all connected with agricultural re- 
form, it cannot receive the protection 
of Article 31A and will ‘be open to 
challenge for violation of Articles 14, 
19 and 31. In terms S. 2 (1) (d) does 
not appear to be connected with the 
object of agricultural reform. But a 
close scrutiny of its context and the 
object of the Act would reveal that 
it is so connected. 


20. All other clauses of S. 2 
(1) except cl. (d) are clearly connected 
with the object of agricultural re- 
form. They include in an “agricultural 
area” only such land as is being used 
for growing crop or as a grove or as 
a pasture land on the date specified 
in S. 2 (1). The proviso to S. 2 (1) (ce) 
expressly excludes from “agricultural 
area” land which is occupied by build- 
ings, not being improvements, and 
land appurtenant to such buildings, 
Having regard to this proviso, it is 
difficult to believe that S. 2 (1) (dì 
was intended by the legislature to ap- 
ply to land which is not an agricul- ` 
tural area. “Agriculture” means “the 
science and the art of cultivating the 
soil including the gathering in of the 
crops, and the rearing of  live-stock; 
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farming (in the widest sense)”. (Shor- 
ter Oxford Dictionary, 3rd Edn. Vol. I, 
p. 37). So, ordinarily “asricultural 
area” would mean an area used for 
cultivation or farming. Section 2 (1) 
includes groves also. Clause (d) should 
take its colour from this inherent 
meaning of “agricultural area” which. 
is being defined in S. 2 (1). 


21. Section 17 (1) confers bhu- 
midhari rights on certain classes of 
persons over certain kinds of lands. 
Section 17 (1) has two clauses (a) and 
(b). Lands specified in cl. (1) are used 
for growing crops or as a grove. If 
is significant to observe the difference 
between the language of Section 2 (1): 
(d) and S. 17 (1) (b). While Sec, 2 (1) 
(d) refers to “agricultural area”, Sec- 
tion 17 (1) (b) is expressly limited to 
lands in agricultural area held on 
TOaSe...scscceees for the purpose of erect- 
ing buildings thereon.” As the subject 
matter of S. 2 (1) (d) and S. 17 (1) (b) 
should be identical, it appears to us 
that the expression “agricultural area” 
in S. 2 (1) (d) should be construed as 
“lands in agricultural area”. If the de- 
finition of “land” in the U. P. Tenancy 
Act is applied to S. 17 (1), as it should 
be, Section 17 (1) (b) will confer bhu- 
midhari rights on a lessee of land 
which is used for growing crops or as 
a grove or as a pasture land although 
the lease may have been granted for 
erecting buildings. The marginal note 
to the section supports this construc~ 
tion. 


22, Section 19 (j) provides that 
a sub-lessee from a person “holding 
land under a lease referred to in cl. (b) 
of sub-sec. (1) of S. 17” shall be an 
asami. This provision also shows that 
the agricultural area referred to in 
Section 2 (1) (d) should on the rele- 
vant date be used for growing crops 
or as a grove or as a pasture land. 


23. It is not possible to take 
the view that S. 2 (1) (d) compasses a 
wider geography than S. 17 (1) (b). 
Such a construction would create an 
anomaly. The lessee would become 
bhumidhar of only such portion of the 
land as is being used for growing 
crops or as a grove or as a pasture 
land. The rest of the agricultural area 
let out to him for the purpose of erect- 
ing buildings would vest in the Gov- 
ernment. But he would get no com- 
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pensation for that portion, for under 
Section 24 compensation is payable 
only toan intermediary. But heis not 
an “intermediary” as defined in S. 2 (7), 
nor a sub-intermediary as defined in 
Section 2 (14). He is deemed to be an 
intermediary for a limited purpose 
under Section 20 (4) but that provi- 
sion is not material for our purpose. 
This anomaly will not result if “agri- 
cultural area” in Section 2 (1) (d) and 
land in an agricultural area in Section 
17 (1) (b) are construed as perfectly 
over-lapping. 

24, The preamble to the Act 
shows that the object of the Act is to` 
acquire right, title or interest of inter- 
mediaries between the tiller of the soil 
and the State and for the introduction 
of land reforms therein. Having regard 
to the context already pointed out 
and this object of the Act it seems 
to us that S. 2 (1) (d), though ap- 
parently expressed in wide language, 
is limited to lands which are on the 
relevant date being used for growing 
crops or as grove or as pasture land. 
It does not apply to lands which are 
not being so used. 

25. The history of the framing 
of S. 2 (1) (d) fortifies this inference. 
The Bill which consummated in the 
Act was introduced in the Legislative 
Assembly on August 6, 1955. It was 
referred to a Joint Select Committee. 
The Joint Select Committee’s report 
and the Bill as amended by it were 
published in the Uttar Pradesh Ga- 
zette, dated February 4, 1956. Clause 
(d) of S. 2 (1) was incorporated in the 
amended Bill by the Joint Select Com- 
mittee. It read as follows: ; 

“held on a lease duly executed 
before the first day of July, 1955 for 
the purpose of erecting buildings 
thereon, but which is being used for 
the purposes of agriculture either by 
the holder thereof or by any person 
claiming under him.” Clause (d) was 
passed in this form by the Legislative 
Assembly on December 3, 1956. The 
Bill then went to the Legislative Coun- 
cil. But before reaching there it was 
pruned by the Secretary of the As- 
sembly. He deleted the last part of 
cl. (d) as passed by the Legislative 
Assembly. The Legislative Council 
passed cl. (d) as pruned by the Legis- 
lative Secretary. Thereafter the Bill 
received the assent of the Governor 
and of the President. It seems that the 


1298 S. C. [Prs. 25-29] S. P. Watel v. State of U. P. (Dwivedi J.) 


Secretary thought that the deleted 
portion of cl. (d) was redundant; and 
so he eliminated it. In Durga Prasad 
v. Board of Revenue, U. P., Allahabad, 
AIR 1970 All 159, the Allahabad High 
Court has pointed ‘out this history of 
cl. (d). The High Court has taken the 
view that S. 2 (1) (d) is limited to 
lands which are being used for agri- 
cultural purposes. We have come to 
the same conclusion though for dif- 
ferent reasons. 


26. On this construction of 

S. 2 (1) (d) it cannot be said that this 

provision is not connected with agri- 

cultural reforms. It would accordingly 

receive the protection of Art. 31A and 

, would be immune from attack on the 

ground of violation of Articles 14, 19 
and 31. 


27. It would follow from the 
foregoing discussion that only such 
lands as are being used for growing 
crops or as grove or as pasture land 
may be acquired under the Act. It is 
alleged in the writ petition that the 
land in dispute is a part of kothi Babu 
Wali and was not used for agricultu~ 
ral purposes. The petition mentions 
the old number of the plot which was 
5199. The new number of the plot is 
4635A. The State Government has fil- 
ed a counter-affidavit. They have as- 
sumed that the petition refers to the 
plot now given the new number 5199. 
The counter-affidavit does not deal 
with the disputed plot now numbered 
4635A. But the description of the plot 
in dispute given in the petition 


leaves no room. for doubt about 
the identity of the plot. It is 
strange that the  counter-affidavit 


did not squarely deal with the 
allegations in the petition. The 
appellants’ allegation that the land in 
dispute is non-agricultural land and 
forms part of a residential kothi re- 
mains unanswered in the counter- 
affidavit. 


28. In the suit the respondent’s 
‘case was that Bateshwar Dayal, their 
predecessor-in-interest, had planted a 
grove on the land in dispute. The trial 
court had» appointed a commissioner 
for finding out whether there stood a 
grove on the land in dispute. On Octo- 
ber 16, 1956, the Commissioner sub- 
mitted his report to the trial court. 
” It appears: from his report that about 
a half of the plot towards the western 
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side was then “quite vacant.” On the 
western boundary of the plot there 
stood two sheesham and three mango 
trees; on the northern boundary of 
the plot there were four guava trees, 
one plum tree and a thorny tree. In 
tthe eastern half of the plot there were 
about 18 or 19 “scattered guava trees”. 
Trees standing on the boundary of the 
plot will not prevent the use of the 
land for a purpose other than grove. 
The western half could be used for 
any other purpose. In the eastern half 
the 18 or 19 “scattered” guava trees 
could apparently not prevent the use 
of the land for any other purpose. The 
report of the Commissioner would not 
show that the land in dispute was a 
grove within the meaning of S. 2 (6) 
of the U. P. Tenancy Act, 1939. As 
the appellants had given the old num- 
ber of the plot in their petition, the 
Government did not reply to the al- 
legations in the petition. Accordingly, 
it is not possible to express any con- 
cluded opinion on the auestion whe- 
ther the land in dispute was an “agri~ 
cultural area” on the date specified 
under S. 2 (1) and was being used for 
horticulture. The issue should now 
be decided afresh by the appropriate 
authority under the Act. 


29. In the result, we allow the 
writ petition and quash the Govern- 
ment notification under S. 8 of the 
Act, dated June 16, 1964 with respect 
to the land in dispute. We direct the 
Government to proceed afresh with 
respect to the land in. dispute in ac- 
cordance with Ss. 3, 4, 5 and 6ofthe 
Act. If it is found in the course of en- 
quiry under Ss. 3, 4 and 5 that the 
land in dispute was an “agricultural 
area” and was being used for agricul- 
ture or horticulture on the relevant 
date, it will be open to the Govern< 
ment to issue a notification with res- 
pect to it under S. 8. If, on the other 
hand, it is found in that enquiry that 
it was not an “agricultural-area’” on the 
said date, no notification under S. 8 
should be issued with respect to it. 
The appeals are also allowed. The 
orders of the High Court abating the 
appeals and the suits are set aside. 
The High Court will restore the ap- 
peals and the suits to their original 
numbers. The appeals will be decided 
on merits when the appropriate au- 
thority under S. 5 of the Act has held 
that the land in dispute is not an 
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‘agricultural area”. If it is held by 
him that the land in dispute is an 
“agricultural area” and the State Gov- 
ernment issues a notification under 
S, 8 of the Act with respect to the land, 
the appeals will be disposed of in ac- 
cordance with the provisions of the 
Act. In the circumstances of this case 
parties shall bear their own costs. 
Order accordingly. 
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Civil Appeal No. 1859 of 1967 D/- 
27-3-1973. 

Index Note: — (A) Evidence Act, 
Ss. 114, 32 — Presumption of owner~ 
ship and possession of land — Rebut- 
tal — Proof. 

Brief Note: — (A) The presump- 
tion arising from several entries in 
the revenue records of large number. 
of ‘years in respect of ownership and 
possession of land with certain person 
does not stand rebutted by mere stray 
entries in favour of others when the 
evidence is of uncertain character and 
is inadequate. (Paras 8, 5) 

The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.:— The ap- 
pellant, Sri Bhimeshwara Swami Varu 
Temple, brought a suit in the court of 
the Subordinate Judge, Eluru, for a 


declaration that the properties des-- 


cribed in Schedules A and B of the 
plaint were Devadayam lands belong~ 
ing to it and for possession of the same 
after ejecting the respondents. The 
learned trial Judge decreed the suit in 
respect of items 1 to 3 of Schedule B 
only. This decree was set aside by the 
High Court which remanded the mat- 
ter for a fresh trial. After remand the 
trial court decreed the suit except in 
regard to items 1 and 2 of Schedule A. 

2. The decree for the trial 
court was confirmed in appeal by a 


*(L. P. A. No. 71 of 1966 Dj- 6-12 
1966 — Andh. Pra.) 
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learned single Judge of the High Court 
of Andhra Pradesh. Letters Patent Ap- 
peal 71 of 1966 filed by the plaintiff 
against that Judgment was dismissed 
in limine by a Division Bench of the 
High Court on December 6, 1966. 
This appeal is filed by the plaintiff 
by special leave restricted to item 
No. 2 of Schedule A of the plaint. 


3. The case of the appellant is 
that the suit lands are Devadayam 
inam lands which were granted to the 
Deity and that the Archakas were mis- 
managing the lands and misappropriat- 
ing the income received therefrom. 
Defendants 1 to 7 are the archakas 
while defendants 8 to 39 are the te- 
nants and alienees who claim under 
the archakas. The defence of the Arch- 
akas is that the lands did not belong 
to the temple but belonged to them 
and that they were in uninterrupted 
possession of the lands in their own 
right for about 100 years. 


4. Item 2 of the Schedule A 
with which we are concerned in this 
appeal is a land R. S. No. 1057 admea- 
suring 3 acres and 4 cents situated at 
Vungutur. The sole contention of the 
appellant is that this land was shown 
in its name in certain entries of the 
Fasli year 1358 and that the High 
Court was in error in not acting upon 
those entries. 


De It is true that the name of 
the appellant is recorded as a “ryot” 
in 3 entries in the revenue accounts, 
Exhibits A-9, A-10 and A-11. Exhibit 
A-9 is an extract from the settlement 
Register of the village of Vungutur 
and is referred to as No. 10 account 
of Vungutur village. Exhibits A-10 
and A-11 are extracts from the Diglet 
Register. It has however to be re- 
membered that as against these stray 


entries almost the entire revenue 


record is in favour of the Archakas. 
For example, Exhibit B-39 which is 


-an extract from the Resettlement 


Register of the year 1866 shows that 
old survey No. 256 corresponding to 
R. S. No. 1057, with which we are 
concerned, stood in the name of “Kot- 
talanka Ramanna Ganganna” as the 
pattadar. Ramanna and Ganganna were 
brothers, both being Archakas of. the 
temple. Exhibit B-2 of the year 1896 
which is called a “Keroyati Patta” also 
shows that old survey No. 256 was 
granted to Kotta Lanka Bupanna, who 
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was the Archaka of the temple. The 
rough patta Exhibit B-15 dated June 
4, 1900 and the fair patta Exhibit B-43 
of the year 1902 are also in the name 
of Kothalanka Bapanna. The long 
course of entries which were consis- 
tently in favour of the Archakas can- 
not be ignored in preference to the 
entries in favour of the temple for a 
solitary year. 

6. Learned counsel for the ap- 
pellant relied on a Mahazar, Exhibit 
A-24, dated July 30, 1892 submitted 
by the villagers of Vungutur to the 
Head Assistant Collector, Godavari 
District, in order to show that the 
title of the temple was conceded by 
the entire village. It is true that the 
villagers had made a request in the 
Mahazar that the name of the Deity 
should be entered against certain 
lands. But the official memorandum, 
Exhibit B-10, dated January 31, 1893 
issued by J. H. Robertson, Acting 
Head Assistant Collector, shows that 
the submission made by the villagers 
was rejected and the Deity’s claim was 
not recognised. Exhibit A-22 which is 
a report submitted by the Karnam of 
Vungutur on which the appellant 
relied does not also show acceptance 
of its claim. 

Te Our attention was finally 
drawn to a judgment (Exhibit A-46} 
of the District Munisiff’s court in suit 
No. 684 of 1896. That was a suit filed 
by one Rajah Papamma Rao Bahadur 
Zamindarni Garu against Kothalanka 
Bapanna for a declaration that lands 
measuring 22 acres and 19 cents at 
Vungutur belonged to the temple 
and that the Archakas had no right to 
the same. It was alleged by the plain- 
tiff therein that his father-in-law was 
the Dharmakarta of the temple, that 
he had built the temple at his own 
cost and had endowed it to the Deity. 
Kothalanka Bapanna, the defendant in 
that suit, set up his own title to the 
property. The trial court held that the 
lands belonged to the temple and that 
the defendant was in possession of the 
lands as an Archaka of the temple, but 
it dismissed the suit on the ground 
that the plaintiff had failed to esta- 
blish that he was the Dharmakarta of 
the temple and had, therefore, no right 
to ask for possession of the lands. No 
reliance can be placed on this judg- 
= ment in support of the appellant’s title 
because in an appeal against that 
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judgment, the correctness of the find- 
ing that the lands belonged to the 
temple was not agitated. The appel- 
late court dealt only with the plain- 
tiffs right to sue as the Dharmakarta 
of the temple and confirming the 
finding recorded by the trial court on 
that issue, it dismissed the appeal. 

8. No useful purpose will be 
served by discussing the oral evidence 
led by the parties. That evidence is of 
an uncertain character and is inade~ 
quate to displace the presumption 
arising out of the several entries 
spread over a large number of years 
showing that R.S. No. 1057 belonged 
to the Archakas and was in their pos- 
sesslon in their own right. 

„9%. For these reasons we con- 
firm the judgment of the High Court 
and dismiss the appeal. 

Appeal dismissed, 
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Patel India (Private) Ltd, Ap- 
pellant v. Union of India and others, 
Respondents. 

Civil Appeal No. 1799 of 1967 and 
ieee Petn. No. 181 of 1967, D/- 28-8~ 

Index Notes — (A) Sea Customs 
Act (1878), S. 40—Refund of excess 
duty — Decision of Customs authori- 
ties levying excess duty against ap- 
pellant company on part of imported 
items, refusing to treat invoice price 
as real value, reversed in revision by 
Government of India, which directed 
re-assessment and refund of excess 
duty——Claim to refund! of excess duty 
recovered by Customs authorities on 
rest of items pending disposal of revi- 
sion — Assessment of excess duty on 
those items was without authority of 
law — S. 40 does not apply — Appel- 
a entitled to refund — Scope of 
S. 40. 

Brief Note: — (A) Where the 
Government of India allowed the revi-~ 
sion by the appellant-company against 
the levy of import duty on part of 
the imported items by the Customs 
authorities which had refused to ac- 
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cept the invoice price as — the real 
value in respect of those items and 
directed re-assessment of import duty 
on those items on the basis of their 
invoice price and also ordered refund 
of the excess duty charged, there was 
no doubt left thereafter as regards 
the invoice prices being the real value 
of the consignments and the direction 
given in the decision of the Govern- 
ment in the said revision that the in- 
voice price should be accepted as real 
value within the meaning of S. 30 ap- 
plied to the rest of the consignments. 
The customs authorities, therefore, 
were not right in law in charging ex- 
cess duty ignoring the invoice price 
on the rest of the consignments also 
pending disposal of the revision. It 
would be in violation of Ss. 29 and 30 
and in excess of jurisdiction. l 

(Para 12) 


The fact that no application had 
been made for refund of that ex- 
cess levy in respect of the rest of the 
items under S. 40 was irrelevant to 
the point that the excess duty was as- 
sessed and recovered without the au- 
thority of law. (Para 13) 


Section 40 clearly applies only to 
cases where duties have been paid 
through inadvertence, error or mus- 
construction, and where refund appli- 
cation has to be made within three 
months from the date of such pay~ 
ment. The instant case was not one 
where the excess duty was paid 
through any of the three reasons set 
out in S.. 40 and could not be relied 
upon by the Customs authorities for 
refusing to refund: the excess duty. 

(Paras 14, 15) 

There was a legal obligation on 
the part of the Government to return 
the excess duty and a corresponding 
legal right in the appellant-Company 
to recover it. Judgment of High Court 
of Punjab Reversed. (Para 17) 

The Judgment of the Court was 
delivered by . 

SHELAT, J:— At all material 
times, the appellant-company acted as 
the sole distributing agent in India 
for the products of M/s. Sawyer’s 
Inc., Portland, U.S.A., and as such used 
to import View-master stereoscopes, 
reels etc. The customs authorities used 
to levy import duty on the basis 
of the invoice price under Section 29 
read with S. 30 of the Sea Customs 


PLAC ES 


Patel India v. Union of India (Shelat J.) 


[Prs. 1-5} S. C. 1302 


Act, 1878 as being the real value of 
the goods so imported. 

2. During the year 1954-55, 
the appellant company imported seve- 
ral items set out in Annexure ‘D’ to 
the appellant’s special leave petition, 
the details of which it is not necessary 
to set out here. When items 1 and 2 
arrived in Bombay port, the customs 
authorities, ignoring their hitherto 
followed practice, refused to accept 
the invoice price as the real value 
and levied excess duty in the aggre- 
gate sum of Rs. 1856. An appeal to the 
Customs Collector failed whereupon 
the appellant-company lodged a revi- 
sion application before the Govern- 
ment of India, 

3. Pending the disposal of the 
said revision, several other items set 
out in the said annexure ‘D’ arrived 
in Bombay port, in respect of which 
the Customs, refusing to accept their 
invoice price, charged the appellant- 
company with excess amounts as im- 
port duty. For fear that demurrage 
charges would have to be incurred, 
the appellant-company paid the excess 
duty charged as aforesaid, but under 
protest. 

4. On March 20, 1957, the Gov- 
ernment of India disposed of the said 
revision, accepting the appellant’s con- 
tention, and directed reassessment of 
import duty on the said -two items 1 
and 2 on the basis of their invoice 
price and also ordered refund to the 
appellant-company of the excess duty 
charged on them. 

5. It would seem that since the 
said revision was pending before the 
Government of India, the appellant- 
company thought that the Customs 
would follow the principle which 
would be laid down in the decision in 
the said revision. The appellant-com- 
pany, therefore, abstained from filing 
appeals in respect of the other items, 
which had arrived pending the deci- 
sion of the said revision although the 
Customs had levied excess duty there- 
on. On the said revision being dis- 
posed of and the Government having 
therein ordered refund, the appellant 
company applied for refund of the 
excess duty charged in respect of 
some of the items, viz., items 22 tọ 29 
and 33-35. This was done under S. 40 
of the Act and within the period ap- 


pointed therein. The customs granted ™ 


refund on the aforesaid items 22 to 
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29 and 33-35, although invoice value 
thereof had not been accepted, and ex- 
cess duty had been charged. The cus- 
toms authorities, however, declined 
to refund the excess duty in respect of 
the rest of the items. The reason 
given for such refusal was that the 
application for refund in respect of 
those items had not been made with- 
in the time prescribed by Sec- 
tion 40. An appeal to the Collector 
and a revision before the Government 
of India against the said refusal to 
grant refund were both rejected, the 
refusal by the Customs appraiser 
being confirmed on the ground that 
refund was not applied for in time 
under Sec. 40. 


. 6. The appellant-company 
thereupon filed a writ petition in the 
High Court of Punjab (at Delhi) under 
Art. 226 of the Constitution pleading 
inter alia that: 


(a) Section 40 of the Act had no 
application, 

(b) the Union of India was not 
entitled to appropriate or retain the 
said excess duty, 

(c) the appellant company had a 
legal right to the return of the said 
excess duty, and 

(d) that there was an error ap- 
parent on the record in the orders 
refusing return of the excess duty. 
The appellant-company on these pleas 
prayed that the said orders of refusal 
should be quashed and an order should 
be passed directing return of the ex- 
cess duty. . 


7. In para 16, sub-paras (i) 
and (j) of its return the Union . of 
India averred as follows: 

(i) With reference to CI. (1) of 
para No.16 ofthe petition, itis cor- 
rect that the Government of India can- 
not appropriately retain whatever 
they are not legally entitled to. But 
I submit that the importers are also 
required to put in the claims in time 
as required by law. I deny that the 
petitioner has a legal right to the re- 
turn of the excess customs duty levi- 
ed on all the consignments. 

(i) I deny and controvert the al- 
Jegations made in clause (j) of para 
No. .16 of the petition, T say that the 
Bombay Customs House allowed some 
claims of the petitioner which were 


"in time under Section 40 of the Sea 


Customs Act, out of the list forward- 
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ed with their letter dated 3-4-1957.” 
Para 17 of the return was as follows: 

“I deny para No. 17 of the peti- 
tion. I submit that whatever claims 
were found not in time as required by 
section 40 of the Sea Customs Act 
have been correctly rejected by the 
Appraiser of Customs, Bombay.” 

8. It is clear from the return 
by the Union of India that: ., 

(a) refund was granted to the ap- 
pellant-company in respect of the 


. items referred to above without any 


appeal having been filed by the com-~ 
pany relating to those items, 

(b) refund was granted in respect 
of those items simply on the ground 
that an application therefor had been 
made within the time prescribed by 
Section 40, and it was refused in re- 
spect of the rest of the items only 
because such an application therefor 
was not made within the time pre- 
scribed by Section 40 and 

(c) there was no plea that the 
excess duty was rightly charged on 
those items. 

9. The learned Single Judge of 
the High Court who heard the writ 
petition held that Section 40 of the 
Act did not apply; that it applied to 
erroneous payments and not to errone- 
ous assessments. He, however, held 
that the proper remedy for the appel- 
Jant-company was to have filed ap- 
peals against such erroneous assess- 
ments under S. 188 of the Act, and that 
that having not been done, no relief 
could be granted to the appellant-com- 
pany. He, however, observed that the 
Government was morally bound to 
grant the refund and made a recom- 
mendation that the refund should be 
made to the appellant-company. 
letters patent appeal against the said 
judgment was rejected. Hence this 
appeal by special leave. 

10. The only question which 
arises in this appeal is whether the 
High Court ought to have granted in 
the circumstances of the case the re~ 
lief asked for by the appellant-com- 
pany in its writ petition, 

11. Section 29 of the Act casts 
a duty on the owner of imported 
goods, whether liable to duty or not, 
to state the real value, quantity and 
description of such goods in the bill of 
entry or the shipping bill and to subs- 
cribe a declaration of the truth of 
such statement at the foot of such bill. 
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In case of doubt, the Customs Collec- 
-© tor has the power to require _ such 
owner or any one else in possession of 
any invoice, broker’s note, policy of 
insurance or other document, where- 
by the real value, quantity and des- 
cription of. any such goods can be 
ascertained. An invoice thus is one of 
the documents from which the, real 
value of imported goods has to be ascer~ 
tained where the Customs Collector 
has any doubt as regards their declar- 
ed value. Section 30 then defines 
treal value” to be the wholesale cash 
price, less trade discount, for which 
goods of the like kind and quality are 
sold or are capable of being sold at 
the time and place of importation. 
Section 31 provides that goods charge- 
able with duty upon the value_there- 
of but for which a specific value 1s 
not fixed by law for the purpose of 
levying duties thereon, shall, without 
unnecessary delay, be examined by the 
officer of customs. If it appears that 
the real value of such goods is correct- 
ly stated in the bill of entry or shipp- 
ing bill. the goods shall be assessed in 
accordance therewith. 


12. There is no dispute that 
the appellant -company had declared 
the real value of the articles imported 
by it and in support thereof had pro- 
duced the manufacturer’s invoices. The 
customs authorities had refused to ac- 
cept the invoice price as real value 
and charged excess duty. But any 
doubt with regard to the real value 
of the several consignments imported 
by the company was totally eradicated 
when the Government of India decid- 
ed the Company’s revision and direct- 
ed that the invoice price should be ac- 
cepted and duty should be assessed 
accordingly. In respect of the two 
items to which the revision related, 
the Government had also directed 
refund of the excess duty charged and 
paid under protest. There was thus no 
doubt or dispute left thereafter as 
regards the invoice prices being the 
real value of the consignments. The 
direction given in its decision in the 
said revision that the invoice price 
should be accepted as real value 
within the meaning of Section 30 of 
the Act applied to the rest of the con- 
sisnments, The customs authorities, 
therefore, were not right in law in 
charging excess duty on the rest of 
the consignments. Indeed, the excess 
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duty was charged in violation of Ss. 29 
and 30 and in excess of jurisdiction, 
since, as held by the Government of 
India, the real value of the goods was 
their invoice price. 

13. This position, indeed, was 
accepted by the customs authorities 
when they ordered refund of excess 
duty charged by them in relation to 
items 22 to 29 and 33-35. Such refund, 
could only have been ordered on the 
footing that the excess duty on those 
consignments had been charged with- 
out the authority of law and therefore 
without jurisdiction. The fact that no 
application had been made therefor 
under Sec. 40 was irrelevant to the 
point that the excess duty was assess- 


ed and recovered without the autho~ 
rity of law. 


Section 40 on which the 


14. 
Union of India relied in its return, 
provides that no customs ‘duties or 


charges which have been paid, and 
of which repayment wholly or in part, 
is claimed in consequence of the same 
having been paid through inadvertence 
error or misconstruction, shall be re- 
turned, unless such claim is made 
within three months from the date 
of such payment. The section clearly 
applies only to cases where duties 
have been paid through inadvertence, 
error or misconstruction, and where 
refund application has to be made 
within three months from the date of 
such payment. 


15. As rightly observed by the 
High Court, the present case was not 
one where the excess duty was paid 
through any of the three reasons set 
out in S. 40. The excess duty was 
demanded on the ground that the in- 
voice price was not the real value of 
the imported goods and payment 
under protest was also made on that 
footing. The ultimate result in the 
appellant-company’s revision was that 
charging of excess duty was not war- 
ranted under the Act, and that the 
value on which duty should have .been 
assessed was the invoice price and 
nothing else. That being the position, 
Section 40 did not apply and could 
not have been relied upon by 
the customs authorities for refusing 
to refund the excess duty unlawfully 
levied on the appellant-company. 


16. From: the fact that the 
customs authorities refunded the ex- 
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cess duty on items 22 to 29 and 33-35, 
it follows“that the customs autho- 
rities had fully realised that the 
excess duty had been levied without 
the authority of law, for otherwise 
they would not have agreed to refund 
it, and further that they could 


not lawfully retain it. If the 
customs authorities were not en- 


titled to levy the excess duty and 
retain it, they were bound to return 
it to the appellant company who had 
paid it under protest and only with a 
view not to incur demurrage charges. 
unless there was some provision of 
the Act which debarred the appellant- 
company from recovering it. 


17. The only provision relied 
on by the customs-authorities was 
Section 40 of the Act. Indeed, their 
refusal to refund the excess-duty both 
in their return and in the High Court 
was on the ground of the omission of 
the appellant company to apply for 
the refund within the time provided 
by that section. It is necessary to em- 
phasise that it was not their case that 
the invoice price of the items in ques- 
tion was not the real value or that 
the excess duty was lawfully levied 
or that the appellant-company was not 
entitled to the refund thereof for any 
reason except the omission to apply 
for it within the time prescribed by 
S. 40. But since Sec. 40 did not apply 
to the facts of the case, the respon- 
dents could not retain the excess duty 
except upon the authority of some 
other provision of law. No other pro- 
vision was pointed out by them which 
would disentitle the appellant-com- 
pany to the refund ‘on the ground of 


its right being time-barred or other-. 


wise. No such provision other than 
Section 40 which disentitled the ap- 
pellant-company to the refund having 
been put forward and the customs 
authorities not being entitled to retain 
the excess duty, there was a legal 
obligation on the part of the respon- 
dents to return the excess duty and 
a corresponding legal right in the ap- 
pellant-company to recover it. Besides 
except S. 40 the Act contains no other 
provision laying down any limitation 
within which an importer has to ap- 
ply for refund. The refusal to return 


the excess duty on the ground that. 


the appellant-company had not appli- 
ed within time provided by the Act 
was clearly unsustainable. Since there 
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was not and could not be any dispute 
with regard to the invoice price be- 
ing the real value there was no point 
in filing any appeal; nor could the 
omission to file any such appeal be a 
proper or valid ground for refusing 
relief to the appellant-company, when 
there remained no longer any dispute 
between the parties as to the invoice 
price being the real value of the im- 
ported items. 

18. For the reasons aforesaid. 
we are satisfied that the High Court 
was not right in refusing the relief, in 
spite of its being satisfied that the ex- 
cess duty was charged without any 
basis in law and also that the respon- 
dents could not lawfully retain the ex- 
cess duty. In the circumstances we set 
aside the judgment of the High Court 
and allow the appeal. The respondents 
will pay to the appellant-company its 
costs both here and in the High Court. 
In view of this conclusion no separate 
order need be passed in -writ petition 
181 of 1967. The writ petition accord- 
ingly stands disposed of. 


Appeal allowed, 
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Smt. Fatima Bi and another. Ap- 
pellants v. Deputy Custodian General 
Evacuee Property, New Delhi, Respon- 
dent. 

Civil Appeal No. 1279 of 1970, D/- 
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Index Note: — (A) Administra- 
tion of Evacuee Property Act (1956), 
Ss. 27, 28 — Power of revision under 
S. 27 is not taken away by S. 28. AIR 
1970 Delhi 160, Affirmed. (Para 5) 


Index Nete:—(B) Administration 
of Evacuee Property Act (1950), S. 27 
— Power under is not curtailed by 
any limitation of time. AIR 1970 Delhi 
160, Affirmed. (Para 7) 

Index Notes — (C) Administra- | 
tion of Evacuee Property Act (1950), 
S, 27 — Notice seeking revision on 
ground of fraud — Certiorari against 
will not lie. (X-Ref: Constitution of 
India, Art. 226). 
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Brief Note: — (C) Where the 
order declaring a person as a non- 
evacuee is sought to be revised on 
ground that it is obtained by fraud 
certiorari will not lie, fraud being a 
question of fact. (Para 10) 

The Judgment of the Court was 
delivered by 


RAY, J.i— This is an appeal by: 
special leave against the judgment 
dated 21 November, 1969 of the Delhi 
High Court dismissing the writ peti- 
tion of the appellants. 


2. The appellants made an ap~ 
plication under Article 226 of the Con- 
stitution in the Delhi High Court. The 
appellants asked for quashing two 
orders dated 29 April, 1964 and 1 Fe- 
bruary, 1965. On 29 April, 1964 the 
Deputy Custodian General _issued a 
notice to the appellant Fatima Bi to 
show cause why the order dated. 11 
January, 1956 should not be revised 
as the same was obtained by fraud and 
was illegal. The appellant Fatima Bi 
made an application for cancelling the 
notice requiring her to show cause. On 
1 February, 1965 the Deputy Custo- 
dian General passed an order reject- 
‘ing the objections of the appellant 
Fatima Bi. By the said order dated T 
February, 1965 the authorised Deputy, 
Custodian was asked to expedite 
recording of evidence and submission 
of report. 


3. The appellant Fatima Bi is 
the wife of the appellant Mohd. 
Sayeed. The appellant Fatima Bi’s 
case is that she is the owner of cer- 
tain property at Delhi. By anex parte 
order dated 25 November, 1953 the 


Assistant Custodian declared her as: 


evacuee and her property to be eva- 
cuee property. She filed an appeal 
against the ex parte order. The ex 
parte order was set aside. The Assis- 
tant Custodian was required to decide 
on merits the appellant Fatima Bi’s 
case. By an order dated 11 January, 
1956 the Assistant Custodian held that 
the appellant Fatima Bi was a non- 
evacuee owner of the property. On 29 
April, 1964 a notice under S. 27 of the 
Administration of Evacueee Property 
Act, 1950 (hereinafter referred to as 
the Act) was issued to show cause why 
the order dated 11 January 1956 
should not be revised. The grounds for 
the notice were that the appellant 


Fatima Bi had left for Pakistan in - 
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1947, and it was fraudulently averred 
that she was a non-evacuee and was 
residing at Calcutta with the appel- 
lant Mohd. Sayeed. The other ground 
alleged in the notice was that in order 
to establish the appellant Fatima Bi’s 
non-evacuee status as well as to se- 
cure the release of the property for- 
ged documents and perjured evidence 
was tendered before the Assistant Cus- 
todian. 

4, The appellants raised three 
contentions in the High Court. First, 
that the order dated 11 January, 1956 
had become final and could not be re- 
opened, by virtue of Section 28 of 
the Act. Second, fresh proceedings 
were barred under S. 7-A of the Act. 
Third, the proceedings under S. 27 
of the Act were barred by limitation. 

5 The High Court held that 
the order dated 11 January, 1956 was 
not final and it could be re-opened. 
Section 28 of the Act was held by the 
High Court not to be a bar to the 
powers of revision under Section 27 
of the Act. Section 28 makes orders 
final save as otherwise expressly pro- 
vided in Chapter V. Sections 27 and 28 
both occur in Chapter V. Therefore, 
the High Court rightly held that the 
power of revision under Section 27 
was not taken away by Section 28 of 
the Act. 

6. The High Court also held 
that Section 7-A of the Act did not 
constitute a bar to the issue of notice 
under Section 27. The bar in S. 7-A 
is that no property shall be declared 
to be evacuee property on or after 7 
May, 1954. The proviso to S. 7-A is 
that nothing contained in the section 
shall apply to any property in respect 
of which proceedings are pending on 
7 May, 1954. When the ex parte order 
dated 25 November, 1953 was set aside 
the High Court held that the proceed- 
ings in respect of the property were 
pending on 7 May, 1954 and that is 
how an order was passed on 11 Janu- 
ary 1956 in favour of the appellant 
Fatima Bi. 

T. The High Court also held 
that the notice under Section 27 of 
the Act was issued several years 
after 11 January, 1956 order had been 
passed but the power under Section 27 
of the Act was not curtailed by any 
limitation of time. 

8. Counsel on behalf of thes 
appellants repeated the contentions 
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which had been advanced in the High 
Court. The High Court rightly reject- 
ed the appellants’ contentions. 


9. An additional contention 
was advanced, viz., that the order 
dated 29 April, 1964 was not passed 
by the Custodian General. The Cus- 
todian General is defined in Section 
2 (b) of the Act to mean the Custodian 
General of Evacuee Property in India 
appointed by the Central Government 
under Section 5 of the Act. Section 
2 (c) defines ‘Custodian’ to mean the 
Custodian for the State and includes 
any Additional, Deputy or Assistant 
Custodian of evacuee property ap- 
pointed in that State. Section 6 (2) of 
the Act states that subject to the pro- 
visions of the Act all Custodians 
of evacuee property shall discharge 
the duties imposed on them by or 
under this Act under the general 
superintendence and control of the 
Custodian General. The order dated 
29 April, 1964 was validly made for 
Custodian General. 


10. The petition of the appel- 
lants was utterly misconceived. The 
relevant authorities have power to call 
for the record of any proceeding in 
which any Custodian has passed an 
order for the purpose of satisfying as 
to the legality or propriety of such 
order. In the present case the order 
has been questioned by the authori- 
ties on the ground that the appellant 
Fatima Bi obtained the order fraudu- 
lently. Fraud is a question of fact. It 
is open to the appellant Fatima Bi 
to ‘establish that she obtained the 
order properly. Certiorari will not lie 
for the obvious reason that the autho- 
rities have jurisdiction to issue the 
notice. There is neither excess of 
jurisdiction nor usurpation. 


' 1. It was said on behalf of 
the appellants that the order of 1956 
was called in question in 1964. Seve- 
ral years have passed. The relevant 
authorities will take steps to expedite 
the hearing in the matter. 


12. For these reasons, the ap- 
peal is dismissed. Each party will pay 
and bear their own costs. 

` Appeal dismissed. 





A.L R. 
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_Index Note: — (A) Constitution of 
India, Art. 311 — Applicability — 
Art. 311 is attracted only when an 
action results in punishment. (X-Refs 
Riy. Establishment Code, Vol. 1 (1959), 
R. 152). Mise. J. Case No. 944 of 1962 
(Paina) dt. 12-10-1965 Affirmed. 

(Para 4) 

Brief Note: — (A) Where a rail- 
way servant who was holding a post 
carrying higher pay-scale, was found 
medically unfit for such post, and was 
absorbed in ‘another employment 
though carrying lower pay-scale for 
which he was declared fit, in accord- 
ance with R. 152 of the Railway Esta- 
blishment Code, it could not be said 
that he was either punished or any 
stigma was cast on his character inas<- 
much as the action taken was not a 
disciplinary measure, to attract pro- 
visions of the Article. (Para 4) 

The Judgment of the Court was 
delivered by 

PALEKAR, J.:— This is an ap- 
peal by special leave from a judgment 
and order of the Patna High Court in 
Mise. Judicial Case No. 944 of 1962 
dismissing the petition. 

2. The appellant had joined 
service in the old Bengal Assam Rail- 
way, now known as North East Fron- 
tier Railway as a substitute cleaner 
some time in 1940. In due course, in 
1956 he was promoted to officiate as an 
Engine Driver ‘C’ and worked in that 
capacity till December, 1961. He 
was then in the scale of Rs. 
150/- to Rs. 240/- and was actually 
drawing the pay of Rs. 160/- per 
month. Engine Drivers have to under- 
go periodical tests for their vision. 
On December 25, 1961 the appellant 
was examined by the District Medical 
Officer, Katihar who reported that the 
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appellant was medically unfit for ser- 
vice in class A-1 ie. for driving Rail- 
way Engines though he was fit for 
service in class B-2. The appellant ap- 
pealed to the Chief Medical Officer 
who, however, confirmed the report 
of the District Medical Officer. The 
Railway Authorities thereupon in ac- 
cordance with Rule 152 of the Indian 
Railway Establishment Code, Volume 
JT, 1959 granted the appellant leave 
that was due to him and, in the mean- 
time, offered to absorb him in a post 
for which he was fit namely as Pump 
Engine Driver. The scale of this post 
was Rs. 75/- to Rs. 110/- and the ap- 
pellant was given the maximum ofthe 
scale namely Rs. 110/- per month. The 
appellant accepted the post but with- 
out prejudice, and thereafter filed the 
petition on December 12, 1962 com- 
plaining that he had been reduced in 
rank by way of punishment without 
complying with the mandatory provi- 
sions of Article 311 of the Constitu- 
tion. The petition was dismissed on 
October 12 1965 and it is from this 
Order that the present appeal is filed. 

3. There is no substance in 
this appeal. It is not disputed that 
in the medical examination it was 
certified that he was unfit for service 
in class A-1 though he was fit for ser- 
vice in class B-2. Being unfit for ser~- 
vice in class A-1 as an Engine Driver 
© he could not be continued in that 
post. An Engine Driver of a passenger 
train must have a good vision and if 
the Driver does not have a good vision 
he could not possibly be continued as 
an Engine Driver. He must, therefore, 
þe accommodated in some other post 
in accordance with the certificate. The 
certificate had stated that he was fit 
for service in class B-2. A Pump 
Engine Driver comes under class B-2 
and, therefore, he was offered that 
post which he accepted and he was 
given the maximum of that scale. All 
this was done in accordance with 
Rule 152 of the Code which is as 
follows: 


“A Railway servant who fails in 


‘vision test or otherwise becomes physi-~ 


cally incapable of performing the 
duties of the post which he occupies 
but not incapable of performing other 
duties, should not be discharged forth- 
with but should be granted leave in 
accordance with Rule 2237-A-R. Dur- 
ing the period of leave so granted, 
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such a railway servant must be offer- 
ed some alternative employment on 
“reasonable emoluments having re- 
gard to his former emoluments. Fur- 
ther. the extraordinary leave portion 
of leave granted in accordance with 
Rule 2237-A-R should not be cut 
short purely on account of his refus- 
ing the first offer which is made to 
him. but he must be discharged if he 
does not accept one or more offers 
during the period of his leave.” 

4, This rule is an extremely 
reasonable rule. Normally an employee 
who is medically unfit for service 
would be invalidated or discharged. 
But the above rule provides that if =n 
employee fails only in the vision test 
but otherwise is not incapable of per- 
forming other duties he should not be 
discharged but absorbed in a post 
where his services could be utilized. 
Having regard to the duties that he 
was performing so far in which some 
amount of skill had been acquired he 
was offered the post of the Pump 
Engine Driver for which he was de- 
clared medically fit. It is true that the 
scale of pay for this post is lower than 
the scale to which he had been entitled 
as an Engine Driver ‘C’. But ifhe had 
not accepted the post the Railway 
authorities would have had no option 
but to discharge him. In these cir- 
cumstances, it can be hardly contend- 
ed that he was either punished or 
went with a stigma on his character. 
This was not a disciplinary measure. 
The appellant being found unfit for 
the job was given some other job for 
which he was fit. We do not see how 
Article 311 of the Constitution comes 
in there.. 
`. §& The appeal has therefore to 
be dismissed. No order as to costs. 

Appeal dismissed. 
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Index Note: (A) Minimum Wages 
Act, S. 9 — Expression “Independent 
poe includes government officials 

SO. 


Brief Note:— (A) The words. “in- 
dependent persons” in S. 9 have been 
used in contradistinction to representa- 
tives of employers and employees. In` 
other words, apart from the represen- 
tatives of employers and employees 
there should be persons who should 
be independent of them. It does not 
follow that persons in the service or 
employment of the government were 
meant to be excluded from being 
members of Advisory Committee or 
Board and they cannot be regarded as 
independent persons vis-a-vis the re- 
presentatives of the employers and 
employees. Apart from this the pre- 
sence of high government officials 
who may have actual working know- 
ledge about the problems of employers 
and employees can afford a good deal 
of guidance and assistance in formu- 
lating the advice which is to be tender- 
ed under Section 9 to the appropriate 
government. Decision of Andhra 
Pradesh High Court Reversed. AIR 
1968 Ker, 218 and AIR 1963 Ker. 115 
and AIR 1968 Mys 156 and AIR 1964 
Cal 519 and AIR 1958 Punj 425 and 
AIR 1964 Bom 51 Approved; AIR 1961 
Madh Pra 182 and (1961) 2 Lab LJ 


741 (Cal) Overruled. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1968 Ker 218 = 1968 Lab 


IC 934, P. Gangadharan Pillai 
v. State 
AIR 1968 Mys 156 = 1968 Lab 
IC 879, Chandrabhava Boarding 
and Lodging v. State i 
AIR 1964 Bom 51 = 65 Bom 
LR 726, Ramkrishna Ramnath 


v. State 3 
AIR 1964 Cal 519, Bengal Motion 

Pictures Employees Union, 

Calcutta v. Kohinoor Pictures 

Pvt. Ltd. 3, 4 


AIR 1963 Ker 115 = 1962 Ker 
LJ 586, D. M. S. Rao v. State 
of Kerala 3 


(1961) 2 Lab LJ 741 = 65 Cal 
WN 1253, Kohinoor Pictures 
(Pvt.) Ltd. v. State 3, D 

AIR 1961 Madh Pra 182 = (1961) 


1 Lab LJ 442, Narottamdas v. 
P. B. Gowarikar 

*\IR 1958 Punj 425, Jaswant Rai 
Beri v. State 


A.I. R. 


The Judgment of tħe Court was 
delivered by 

GROVER, J.:— The sole question 
which has to be decided in these ap- 
peals by certificate from a judgment 
of the Andhra Pradesh High Court is 
the meaning of the word “indepen< 
dent” in Section 9 of the Minimum 
Wages Act, 1948, hereinafter called 
the “Act”. 

2, The Act was enacted to 
provide for fixing the minimum rates 
of wages in certain employments. Sec~ 
tion 2 gives the definitions of various 
expressions. Clauses (a), (h) and (i) 
give the meaning of the words “em- 
ployer”, “wages” and “employee” res- 
pectively. Section 3 provides for fixing 
of the minimum rates of wages by the 
appropriate government and their 
review at certain intervals. Section 5 
gives the procedure for fixing and 
TOv aE minimum wages. Section 5 
reads:— 


S. 5 (1). “In fixing minimum rates 
of wages in respect of any scheduled 
employment for the first time under 
this Act or in revising minimum rates 
of wages so fixed, the appropriate 
government shall either— 


(a) appoint as many committees 
and sub-committees as it considers 


necessary to hold enquiries and ad- 
vise it in respect of such fixation or 
revision, as the case may he, or 

(b) by notification in the Official 
Gazette, publish its proposals for the 
information of persons likely to be 
affected thereby and specify a date 
not less than two months from the 
date of the notification, on which the 
proposals will be taken into considera- 
tion. 

(2) After considering the advice 
of the committee or committees ap- 
pointed under clause (a) of sub-section 
(1) or-as the case may be, all re- 
presentations received by it before the 
date specified in the notification under 
clause (b) of that sub-section, 
appropriate government shall, by 
notification in the Official Gazette, 
fix, or, as the case may be, revise the 
minimum rates of wages in respect of 
each scheduled employment, and un- 
less such notification otherwise pro- 
vides, it shall come into force on the 
expiry of three months from the date 
of its issue: 

Provided.......ececcceseves 2 


the . 
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Section 9 relates to composition of 
committees etc. and is in these terms: 

S. 9. “Each of the committees, 
sub-committees and -the Advisory 
Board shall consist of persons to be 
nominated by the appropriate Gov- 
ernment representing employers and 
employees in the scheduled employ- 
ments, who shall be equal in number, 
and independent persons not exceed- 
ing one-third of its total number of 
members; one of such independent 
persons shall be appointed the Chair- 


man by the appropriate Government.” © 


3. The Government Order 
which was challenged related to the 
revision of minimum wages in the 
Bidi industry. It was based on the 
recommendation of a committee consi- 
sting of six members, two of whom were 
Chief Inspector of Factories, Hydera- 
bad, and Deputy Chief Inspector of 
Factories, Hyderabad; the former be- 
ing the Chairman. These two officers 
were to be on the committee from 
among the category of independent 
persons mentioned in Section 9. The 
whole controversy has centered on 
the question whether the aforesaid 
two officers could be regarded as 
independent persons. There. are a 
number of decisions of the High 
Courts. In majority of them, namely, 
Jaswant Rai Beri v. State of Punjab, 
AIR 1958 Puni 425; D. M. S. Rao v. 
State of Kerala, AIR 1963 Ker 115; 
Bengal Motion Pictures Emplyees 
Union, Calcutta v. Kohinoor Pictures 
Private Ltd., AIR 1964 Cal 519; 
Ramkrishna Ramnath Nagpur v. State 
of Maharashtra, AIR 1964 Bom 5l; 
Chandrabhava Boarding and Lodging 
v. State of Mysore, AIR 1968 Mys 
156 and P. Gangadharan Pillai 
v. State of Kerala, AIR 
Ker 218, it has been held that 
the mere fact that a person 
happens to be a government servant 
or that he is an officer, he does not 
cease to be an independent person 
within the meaning of Section 9. The 
only two decisions in which a con- 
trary view has been taken are Narot- 
tamdas Harjivandas v. P. V. Gowari- 
kar, AIR 1961 Madh Pra 182 and 
Kohinoor Pictures (Private) Ltd. v. 
State of West Bengal (1961) 2 Lab LJ 
741 (Cal); the latter is a judgment of 
the learned single Judge of the Cal- 
cutta High Court. It may be mention~ 
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ed that in the judgment under ap- 
peal the Andhra Pradesh High Court 
has also taken the same view as the 
Madhya Pradesh Court. 

4. The reasoning of Bishan 
Narain J., in the punjab case is quite 
simple. The learned judge considered 
that in the context of Section 9 an 
independent person means a person 
who is neither an employer nor an 
employee in the employment for 
which minimum wages are to be fix- 
ed. The presence of independent per- 
sons is necessary to safeguard the 
interests of those whose requirements 
are met by the trade concerned. In 
a welfare State, according to him, it 
is the business of the Government to 
create conditions wherein private em- 
ployers can carry on their trade pro- 
fitably as long as the workmen are 
not exploited. In such circumstances 
the appointment of a labour Commis- 
sioner, who is conversant with the 
employment conditions, cannot be 
objected to on the ground that he was 
not an independent person. In the 
first Kerala case C. A. Vaidialingam 
J., as he then was, gave some addi- 
tional reasons for supporting the view 
of Bishan Narain J. He referred to 
Section 2 (i) of the Industrial Disputes 
Act 1947 for illustrating that a person 
shall be deemed to be independent 
for the purpose of his appointment as 
Chairman or other member of a 
Board, Court or Tribunal if he was 
unconnected with the industrial dis- 
pute referred to such Board, Court or 
Tribunal or with any industry direct- 
ly affected by such dispute. This is 
what the learned Judge observed with 
reference to the provisions of S. 9. 

“When it speaks of persons to be 
nominated by the Government to the 
committee representing employers and 
employees in the scheduled employ- 
ments and also of nominating an “in- 
dependent person”, in my view, the 
object of the enactment is that the 
“independent person” should be who 
has nothing to do with the employers 
or employees in the scheduled em- 
ployment in question. It may be that 
under particular circumstances. when - 
an industry, in which the State Gov- 
ernment as an employer may also be 
vitally interested and in which case 
it can be considered to be an em- 
ployer, it may not be proper to nomi—. 
nate an official to the committee 
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treating him as 
member.” 

A ‘division bench of the Calcutta High 
Court ‘consisting of Bose C. J. and 
G. K Mitter J. as he then was, in AIR 
1964 Cal 519 referred to the legisla- 
tive policy underlying the enactment 
of the Act. What is aimed at is the 
statutory fixation of minimum wages 
with a view to obviating the chances 
of exploitation of labour. Such being 
the main object it was natural to 
expect that the Government would 
seek the assistance of persons who 
were well conversant with the con- 
ditions of labour, industrial competi- 
tion, profits from the industry and 
various other relevant factors which 
are to be: considered in fixing the 
minimum wages. It could hardly be 
doubted that persons like the Labour 
Commissioner or the Deputy Labour 
Commissioner are most suitable per- 
sons to be consulted for the purpose. 
The other reason given in the Cal- 
cutta case was similar to the one 
which prevailed with Bishan Narain 
J., in the Punjab case. In the Bombay 
case the Division Bench referred to 
certain rules framed under Section 30 
of the Act by the Government of 
Bombay. According to Rule`4 provi- 
sion was made for terms of office of 
members of the Board and a distinc- 
tion was made in sub-rules 2 and 3 
between the non-official member and 
the official member of the Board. 
From the scheme of the rule it was 
inferred that even Government offi- 
cials were contemplated to fall within 
the category of “independent per- 
sons.” It is unnecessary to refer to 
the other decisions which favour the 
majority view. 

5. In the Madhya Pradesh 
ease. AIR 1961 Madh Pra 182, P. V. 
Dixit, C. J., delivering the judgment 
of the Bench said that the expression 
“independent persons” did not mean 
persons who were independent only 
of employers and employees in the 
scheduled employment and included 
officials. The ordinary connotation of 
the word “independent person’, it 
was pointed out, is of a person who 
is not dependent on any body, autho- 
rity or organisation and who is able 
to form his own opinion without any 
control or guidance of any outside 
‘agency. It appears that in this case 
the learned Judges were influenced 


an independent 


~ 
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by the consideration that the State is 
actively interested in the wage earners 
and in the matter of fixation of mini- 
mum wages. That precluded Govern- 
ment officials from falling within the 
class of independent persons provided 
for by Section 9. In Kohinoor Pic- 
tures case, (1961) 2 Lab LJ 741 (Cal) 
a learned single Judge while appre- 
ciating that the advisory committees 
constituted under S.5 read with Sec- 
tion 9 of the Act have a purely advi- 
sory function, took the view that the 
appropriate Government in fixing the 
minimum rates of wages was not at all 
a disinterested person. He also took 
into consideration the interest which 
the government may have in fixing 
the minimum wages. According to 
him the fixation of minimum wages is 
an operation compelling the employer 
to make a payment whether he wishes 
it or not and in most cases contrary 
to his wishes. Three parties are in- 
volved in such compulsory fixation, 
namely, the Government, the em- 
ployer and the employed. If the advi- 
sory committee is really to consist of 
independent persons they should be 
independent of all the three cate- 
gories. 


. 6. <- Mr. Chagla for the respon- 
dents has relied a great deal on the 
dictionary meanings of the word “in- 
dependent” as given in Shorter Ox- 
ford English Dictionary. One of the 
principal meanings given is “not de- 
pending upon the authority of 
another; not in position of subordina~ 
tion; not subject to external control 
or rule.” According to Mr. Chagla a 
Government official cannot be regard- 
ed as independent because he is to 
depend .upon the authority of the 
government and is in position of sub- 
ordination and is subject to external 
control. It has been strenuously urged 
that the whole object of having an 
advisory committee is to get an im- 
partial opinion or advice in the matter 
of fixing of minimum wages. The 
committee has to consist of represeta~ 
tives of employers and the employees 
in the scheduled employment who 
have .to be equal in number. The 
presence of independent persons not 
exceeding one third of the total 
number of members is necessary to 
ensure that a proper balance is main- 
tained between the view of the re- 
presentatives of the employers and 
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the employees respectively. If a gov- 
ernment official and, in particular, 
one associated either with labour or 
factories in his official capacity is 
brought into the committee he is likely 
to be biased in his views for various 
reasons. He may know the policy of 
the government or he may himself 
have participated in the formulation of 
that policy. He may have certain pre- 
diliction because of special knowledge 
obtained by him while serving in a 
.department which is connected with 
labour or industry. All these matters 
would divest him of the character of 
an independent person. 


7. In our judgment the view 
which has prevailed with the majority 
of the High Courts must be sustained. 
The committee or the advisory board 
can only tender advise which is not 
binding on the government while fix- 
ing the minimum wages or revising 
the same as the case may be. Of 
course the government is expected, 
particularly in the present democratic 
iset up, to take that advise seriously 
into consideration and act on it but 
it is not bound to do so. The language 
of Section 9 does not cé@ntain any 
indication whatsoever that persons 
in the employment of the govern- 
ment would be excluded from the cate- 
gory of independent persons. These 
words have essentially been employed 
in contradistinction to representatives 
of employers and employees. In other 
words, apart from the representatives 
of employers and employees there 
should be persons who should ‘be 
independent of them. It does not fol- 
low that persons in the service or 
employment of the government were 
meant to be excluded and they 


cannot be regarded as indepen- 
dent persons vis-a-vis the repre- 
sentatives of the employers and 


employees. Apart from this the pre- 
sence of high governmént officials 
who may have actual working know- 
ledge about the problems of em- 
ployers and employees can afford a 
good deal of guidance and assistance 
in formulating the advice which is to 
be tendered under Section 9 to the 
appropriate government. It may be 
that in certain circumstances such 
persons who are in the service of the 
government may cease to have an 
independent character if the question 
arises of fixation of minimum wages 
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in a scheduled employment in which 
the appropriate government is direct- 
ly interested. It would, therefore, 
depend upon the facts of each parti- 
cular case whether the persons who 
have been appointed from out of the 
class of independent persons can be 
regarded as independent or not. But 
the mere fact that they happen to be 
government officials or government 
servants will not divest them of the 
character of independent persons. We 
are not impressed with the reasoning 
adopted that a government official 
will have a bias or that he may 
favour the policy which the appro- 
priate government may be inclined to 
adopt because when he is a member 
of an advisory committee or board he 
is expected to give an impartial and 
independent advice and not merely 
carry out what the government may 
be inclined to do. Government offi- 
cials are responsible persons and it 
cannot be said that they are not cap- 
able of taking a detached and impar- 
tial view. 


8. For the reasons given 
above the appeals are allowed and 
the judgment of the High Court is 
hereby set aside. As other matters 
were left undecided in the writ peti- 
tions out of which these appeals have 
arisen the case shall go back to the 
High Court for disposal in accordance 
with law. Costs shall abide the event. 


Appeals allowed. 
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Index Note: (A) Tamil Nadu 
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Brief Note:— (A) An order of 
eviction based on consent of the par- 
ties is not necessarily void if the 
jurisdictional fact viz. the existence of 
one Or more of the conditions men- 
tioned in Section 10 were shown to 
have existed when the Court made 
the consent order. Satisfaction of the 
Court, which is no doubt a _ pre-re~ 
quisite for the order of eviction, need 
not be by the manifestation borne out 
by a judicial finding. If at some 
stage the Court was called upon to 
apply its mind to the question and 
there was sufficient material before 
it, before the parties invited it to pass 
an order in terms of their agreement, 
it is possible to postulate that the 
Court was satisfied about the grounds 
on which the order of eviction was 
based. Before making an order for 
possession the court is under a duty 
to satisfy itself as to the truth of the 
landlord's claim, if there is a dispute 
between the landlord and tenant. But 
if the tenant in fact admits that the 
landlord is entitled to possession on 
one or other of the statutory grounds 
mentioned in the Act,. it is open to 
the Court to act on that admission and 
make an order for possession in 
favour of the landlord without fur- 
ther enquiry. (1971) 1 Mad LJ 90, 
Reversed. (Case Law discussed.) 

(Paras 24, 26, 27, 35) 
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The Judgment of the Court was 
delivered by 


VAIDIALINGAM, J.:— The short 
question that arises for consideration 
in this appeal, by special leave, is 
whether the order dated March 31, 
1969, passed by the Court of Small. 
Causes, Madras, in H.R. C. No. 983 of 
1968 directing the eviction of the res- 
pondent-tenant is a nullity and as 
such not executable. The facts lead- 
ing upto the passing of the order may 
be stated: 


2. The appellant was occupy- 
ing a premises in Madras as a tenant. 
His landlady filed an application 
H. R.C. No. 1924 of 1967 seeking evic- 
tion of the appellant on the ground 
that she bona fide required the pre- 
mises for her own occupation. At that 
time the suit premises No. 64, Lloyds 
Road, Royapettah, Madras-14, was 
advertised for sale. The appellant for 
purposes of his occupation purchased 
the premises on October 23. 1967, as 
per registered document No. 1633 of 
1967 in Sub-Registrar’s Office, Myla- 
pore. The respondent was then a 
tenant of the suit premises under the 
vendor. After the purchase, he at- 
torned in favour of the appellant and 
has been paying rent. An eviction 
order was passed by consent against 
the appellant in H.R.C. No. 1924 of 
1967 on January 27, 1968. He was 
given time till January 27, 1969, to 
vacate the premises, of which he was 
in occupation as a tenant, by virtue 
of the said decree.. On the same day 
i.e. January 27, 1968, the appellant 
issued two notices to the respondent 
his tenant, in respect of the suit pre- 
mises, terminating the tenancy of the 
Respondent under Section 106 of the 
Transfer of Property Act and calling 
upon him to quit and deliver vacant 
possession on February 29, 1968. The 
two notices were given because of the 
fact that the first notice had asked 
for vacant possession on February 28, 
1968 and to avoid any objection re- 
garding the frist notice probably the 
second notice was also given asking 
for possession on February 29, 1968. 
In both the notices, the appellant had 
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referred to the purchase of the bunga- 
ilow in question for his own occupa- 
tion and also attributed knowledge of 
the said purpose to the tenant. There 
is a reference to the appellant being 
a tenant of premises No. 2, Lakshmi- 
puram, 1st street, Madras-14, and to 
his having no other house of his own 
in the city of Madras except the suit 
premises. It is further stated that in 
view of the fact that an eviction order 
against him has been passed on Janu~ 
ary 27, 1968, in H. R.C. 1924 of 1967, 
‘the appellant requires his own bunga- 
low, namely, the suit premises in the 
occupation of the respondent for his 
own bong fide use and occupation. 


3. the respondent did not 
surrender “possession of the premises, 
the appellant filed H. R.C. No. 983 
of 1968 in the Court of Small Causes, 
Madras under Section 10 (3) (a) (i) of 
the Madras Buildings (Lease & Rent 
Control) Act, 1960 (hereinafter referr- 
ed to as the Act). In this petition, 
after referring to the purpose of the 
suit premises, as well as the order of 
eviction passed against him in H. R.C. 
No. 1924 of 1967, the appellant has 
stated that he has no other house 
of his own anywhere in- the city 
of Madras excepting the suit premises 
of which the respondent is the tenant. 
He has further averred that he has 
terminated the tenancy of the res~ 
pondent by issuing notices on Janu- 
ary 27, 1968, and that the tenant has 
not vacated the premises though he 
has received the notice. There is also 
a reference to the fact that the res- 
pondent is not in essential service and 
that the suit premises is not exempt 
under Section 30 of the Act. He has 
further stated that he requires the 
house for his bona fide use and occupa- 
tion. Accordingly he prayed for evic- 
tion of the respondent and for pos- 
session being delivered to him. 


4. The respondent filed two 
counter-affidavits, one on July 19, 
1968 and another on January 14 1969. 
In the former he has raised the con- 
tention that he is not a tenant of the 
suit premises, either under the appel- 
lant or under the previous owner of 
the premises. According to him, the 
tenant of the premises was and con- 
tinues to be at the relevant time M/s 
R. M. Seshadri, a partnership firm. He 
has further pleaded that as he was 
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never a tenant, the claim made by 
the appellant of having terminated 
his tenancy is meaningless. Finally 
he has stated that the application is 
not maintainable against him and 
prayed for its being dismissed. In the 
additional counter-affidavit, the res- 
pondent pleaded that the appellant 
does not require the house for hi 
occupation and that his claim is not 
bona fide. He has also controverted 
the claim of the appellant that an 
eviction order had been passed against 
him in H.R.C. No. 1924 of 1967. In 
any event, the order of eviction 
against the appellant is a collusive 
one and is only a device to evict the 
respondent.’ He further pleaded that, 
the purchase by the appellant itself 
is not lawful. Finally he raised a 
contention that the terant, M/s R.M. 
Seshadri, has spent enormous amounts 
on the house acting on the assurance 
of its previous owner that the house 
would never be sold and the tenant 
ofthe premises would never be evict- 
ed. Finally there is a challenge also 
to the notices determining the tenancy 
not being in accordance with law. 


5. The enquiry before the 
Court of Small Causes appears to 
have commenced on January 16, 
1969. The appellant was examined on 
that day as P.W. 1 and his evidence 
appears to have spread over till 
February 20, 1969. In the course of 
his evidence, he has spoken to his 
being a tenant of a house of which 
one Seethalakshmi Ammal was the 
landlady and to her having filed an 
application for eviction against him, 
to his purchasing the present suit pre- 
mises on October 23, 1967, for pur- 
poses of ‘his own occupation,” to the 
respondent having been a tenant 


-against the original landlord at the 


time of purchase and later attorney 
to him, to the payment of rent by 
the respondent subsequent to the 
purchase and to the notices issued 
to the respondent terminating his 
tenancy under Section 106 of the 
Transfer of Property Act and requir- 
ing him to deliver possession of the 
property for purposes of his occupa- 
tion. He has also filed a large volume 
of -exhibits in respect of the matters 
spoken to by him before the court. 
He has particularly mentioned the . 
fact that he purchased the said house 
for purposes of his occupation, as he 
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was under orders of eviction in 
H. R.C. No. 1924 of 1967 and to his 
having no other house in the city 
óf Madras. The last exhibit that was 
filed by him was Exhibit P. 45, which 
was a certified copy of the order in 
H. R. C. No. 1924 of 1967, which show- 
ed that, an order of eviction had been 
passed against the appellant on 
January 27, 1968, and he was given 
time till January 27, 1969, for vacating 
the premises. It was no doubt a consent 
order. But all the exhibits filed by him 
clearly go to establish that his evidence 
that he required the suit premises 
bona fide for his own occupation, was 
true. The respondent had not chosen 
to cross-examine the appellant. On 
March 31, 1969, both parties entered 
into a compromise in the following 
terms: 

“Memo of Compromise _ i 

(1) The Respondent hereby with- 
draws his defence in the aforesaid 
petition and submits to a decree for 
eviction unconditionally. 

(2) The Respondent prays that 
time for vacating up to 5th June 1969 
might please be given and the peti- 
tioner agrees to thè same. 

(3) The Respondent agrees to 
vacate the petition premises and hand 
Over possession of the entire petition 
premises to the petitioner on or be~ 
fore the said date viz. 5th June 1969 
without fail under any circumstances 
and undertakes not to apply for ex- 
tension of time. 

(4) It is agreed by both the par- 
ties that this Memo of Compromise is 
executable as a Decree of Court. 

Dated at Madras, this the 31st 
day of March, 1969.” 
The compromise petition was signed 
by both the appellant and the res- 
pondent as well as the advocates ap- 
pearing for them. The court, after 
referring to the petition of the land- 
lord being under Section 10 (3) (a) (i) 
of the Act on the ground of his own 
occupation, passed the following 
order:-—— . 

“Compromise memo filed and re- 
corded. By consent eviction is order- 
ed granting time to vacate till 5-6- 
1969. No cost”. 

The-terms of compromise, which have 
been already set out, were also incor- 
porated in the order. 

6. It will be noted that the 
respondent had raised substantially 


A. I. R. 


the following defence to the applica- 
tion filed by the appellant, namely— 
(1) he was not a tenant of the 
premises, and that on the other hand, 
the tenant of the premises was M/s 
R. M. Seshadri, a partnership firm; 
(2) the claim of the appellant 
at he requires the house for his 
occupation is not bona fide; 


(3) the purchase of the premises 
by the appellant is not lawful: 

(4) the tenant, M/s R. M. Seshadri, 
has spent enormous amounts by way 
of repairs and improvements; and 

(5) the notice determininig the 
tenancy is not in accordance with law. 
It was to meet the above defence and 
also to establish his claim of requir- 
ing the premises bona fide for his 
own occupation, the landlord-appel- 
lant gave the evidence and also pro- 
duced about 45 exhibits. It is need- 
less to state that the respondent, who 
is a retired I.C.S. officer and an 
advocate, must have been fully aware 
of the averments made by the land-~ 
lord, the pleas raised in defence as 
well as the nature of the evidence 
led by the landlord to meet his de- 
fence. The respondent, apart from not 
having cross-examined the landlord, 
when he gave evidence, has also by 
the compromise withdrawn all his 
defence to the application filed by the 
landlord and submitted to a decree 
for eviction unconditionally. It is with 
this background that one has to ap 
preciate the nature of the decree 
ge by the Court on March 31 


7. It is also seen from the 
records that the appellant paid a 
sum of Rs. 20,000/~ on March 31, 1969 
to the respondent towards the cost 
of repairs and improvements effect- 
ed by him during his occupation of 
the suit premises. On the same date, 
as the compromise i.e. March 31, 
1969, the respondent passed a letter 
to the appellant. In this letter after 
referring to the compromise filed in 
the court as well as the order passed 
thereon, he gave an undertaking to 
vacate the premises on or before June 
5, 1969. He also acknowledged the 
receipt of the sum of Rs. 20,000/~ 
from the landlord towards the cost of 
repairs and improvements. The res- 
pondent has also further agreed to 
refund the sum of Rs. 20,000/- if he 
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does not vacate the premises within 
time and he has also further agreed 
to pay an additional: sum of Rs. 
10,000/- as damages. We are not con- 
cerned with this sum of Rs. 20,000/- 
or the further agreement of the res- 
pondent to pay damages. The res- 
pondent has further stated in the 
said letter that in the event of his 
failure to vacate the premises within 
time, the landlord is at liberty to 
execute the decree of eviction with- 
out any further notice to him. 


8. The assurance and the 
undertaking given by the respondent 
to abide by the compromise decree 
and to vacate the premises without 
raising any objection have proved to 
be of no avail, as will be seen from 
the events that followed. When the 
time for delivery of property was 
drawing near, the respondent’s son, 
one S. M. Sundaram, filed a suit in 
the City Civil Court, Madras, for a 
declaration that the purchase by the 
appellant of the suit property was 
void. The son also obtained an in- 
terim injunction against the appellant 
from executing the order of eviction 
passed in H.R.C. No. 983 of 1968 
and disturbing his possession. The 
suit was tried on merits and was 
ultimataly dismissed by the City Civil 
Court on December 12, 1969 with 
costs of the appellant. According to 
the appellant, this suit was engineered 
by the respondent himself in order 
to put off his eviction from the suit 
property. 


9. After the dismissal of the 
above suit, the appellant filed execu- 
tion petition No. 953 of 1969 in the 
City Civil Court, Madras (which was 
the competent Court for purposes of 
execution) to execute the order of 
eviction against the respondent in 
H. R. C. No. 983 of 1968. The respon- 
dent filed E. A. No. 1314 of 1969 ob- 
fecting to the execution of the decree 
on the ground that it was a nullity 
and inexecutable; and as such he 
prayed for the warrant of possession 
issued in Execution Petition to be re- 
called and to dismiss the Execution 
Petition itself. His main plea in this 
application was that the decree sought 
to be executed was one based on 
compromise or consent without the 
Rent Control Court having satisfied 
itself by an independent: consideration 


r 


-lord has been established. It is 
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regarding the bona fide requirement 
of the property by the landlord for 
his own occupation; and as such the 
decree contravened Section 10 of the © 
Act. This application was opposed by 
the appellant in a lengthy counter- 
affidavit. In this counter-affidavit, the 
landlord, after referring to the. vari- 
ous items of evidence adduced before 
the court, which have been referred 
to earlier, has stated that it was when 
the respondent found that the pleas 
raised by him could not be sustained 
and that the Jandlord’s case was true 
that he unconditionally withdrew his 
defence and submitted to a decree. He~ - 
has further pleaded that the decree 
sought to be executed does not suffer 
from any infirmity.. 


10. The learned City Civil 
Judge by his order dated March 18, 
1970, overruled the objections raised 
by the respondent and dismissed E. A. 
No, 1314 of 1969 and gave time to the 
respondent till April 20, 1970, to 
vacate and deliver the possession of 
the property. 


11. The respondent carried the 
matter to the High Court in Civil 
Revision Petition No. 797 of 1970. The 
High Court by its judgment and 
order dated September 15, 1970, has 
reversed the order of the City Civil 
Court and accepted the contentions of 
the respondent. The learned Judge has 
held that the decree for eviction dated 
March 31, 1969, is solely passed on 
the basis of the compromise and the 
Rent Controller has not applied his 
mind to satisfy himself whether the 
bona fide requirement of the an 
the 
further view of the High Court that 
even if there was enough material be- 
fore the Rent Control Court, when it 
passed the order of eviction by con- 
sent, the decree will, nevertheless, be 
void so long as the Rent Controller 
has not given his decision regarding 
the requirement of the landlord being 
bona fide.. On this line of reasoning, 
the learned Judge held that the evic- 
tion order is a nullity and is not 
executable, 


_ 12. Mr. M. C. Setalvad, Iearn- 
ed counsel for the appellant, has urged 
that the High Court has misunder- 
stood and mis-interpreted the deci- . 
sions of this Court bearing on the 
point. He pointed out that the appel- 
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lant had specifically pleaded that he 
required the house bona fide for his 
own occupation, which is one of the 
circumstances under which a. landlord 
can claim eviction of the tenant under 
the Act. The circumstances under 
which the house was required by him 
were also spoken to by the landlord 
when he gave evidence and he sought 
support by filing as many as forty- 
five exhibits before the court. The 
respondent had denied the plea of the 
landlord <in i counter-affidavit. 
Nevertheless, when the entire evi- 
dence was placed before the court by 
the landlord, the tenant did not choose 
to cross-examine him, as he must 
have felt that the landlord’s claim 
would be accepted by the court and 
his defence rejected. It was under 
those circumstances that the respon- 
dent unconditionally withdrew his 
defence and submitted to a decree for 
eviction. That conduct of the respon- 
dent clearly establishes that he has 
accepted as true the claim of the land- 


lord that he bona fide required the 


premises for his own use and occupa- 
tion. The materials on record also 
show that the court was satisfied 
about the bona fide requirement of 
the jandlord and hence it accepted 
the compromise and made it a decree 
of court. Under those circumstances, 
the counsel contended that it cannot 
be said that decree is one passed only 
on the basis of the compromise so as 
to make it void. 


13. Mr. ‘Tarkunde,  Jearned 
counsel for the respondent, urged that 
the decree for eviction has been pass- 
ed exclusively on the basis of the 
compromise entered into by the par- 
ties. There is no indication that the 
court at any stage applied its mind 
and satisfied itself regarding the pre~ 
mises being required by the landlord 
bona fide for his owm occupation. The 
relevant provision of the Act, the 
counsel pointed out, is quite clear and 
it makes it mandatory that the court 
must apply its mind and satisfy itself 
that the claim for eviction falls with- 
in one or other of the provisions 
which enables a landlord to get pos- 
session. He further pointed out that 
if the satisfaction of the Court is not 
expressed in the decree, the execut- 
_ ing Court has no option but to hold 
that the same is void, as laid down 
by this Court, and it cannot go into 


s = 


the question whether from the mate- 
rials on record the Rent Control 
Court was satisfied or not. Such an 
enquiry, it is pointed out, will be 
asking the executing Court also to go 
into the question whether the land- 
lord has made out a case for eviction 
—- a question which falls within the 
exclusive jurisdiction of the Rent 
Control Court. Mr. Tarkunde finally 
pointed out that the decision of the 
High Court holding that the decree 
In question is void is correct, as it is 
in accordance with the decisions of 
this Court. 


14. It is now necessary to 
refer to the material provisions of the 
Act. Section 10 deals with eviction of 
tenants. The relevant part of S. 10, 
cage for our purpose, is as fol- 
ows: 


"10 Eviction of tenants. — (1) A 
tenant shall not be evicted whether in 
execution of a decree or otherwise ex- 
cept in accordance with the provisions 
of this section or Sections 14 to 16: 
x x x x x 

3 (a) A landlord may, subject to 
the provisions of clause (d), apply to 
the Controller for an order directing 
the tenant to put the landlord in pos- 
session of the building — 

(i) in case it is a residential build- 
ing if the landlord requires it for his 
own occupation or for the occupation 
of his son and if he or his son is not 
occupying a residental building of his 
own in the city, town or village con- 


‘cerned: 


x x xo x x 
(e) The Controller shall, if he is 
satisfied that the claim of the landlord. 
is bona fide, make an order directing 
the tenant to put the landlord in pos- 
session of the building on such date as 
may be specified by the Controller 
and if the Controller is not so satistfi~ 
ed he shall make an order rejecting 
the applieation: 

x x x x 
Provided further that the Con- 
troller may give the tenant a reason- 
able time for putting the landlord in 
possession of the building and may 
extend such time so as not to exceed 
three months in the aggregate.” 

15. Section 10 (1) places an 
embargo on the right ef a landlord 
to get a tenant evicted except in ac- 
cordance with the provisions of that 
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section or Sections 14 to 16. We are 
not concerned with Sections 14 to 16 
in this case. Sub-section '2 enumerates 
certain circumstances under which a 


landlord can ask for eviction. We are - 


not also concerned with that provi- 
sion. Sub-section 3 again enumerates 
certain other circumstances under 
which a landlord, subject to the pro- 
visions of clause (d), can ask for pos- 
session of the building from the 
tenant. It is accepted by both parties 
that clause (d) has no application. 
Sub-clause (i), which deals with a 
residential building, enables a land- 
lord to ask for possession of a build- 
ing in the circumstances mentioned 
therein. Under sub-clause (e), if the 
Controller is satisfied that the claim 
of the landlord is bona fide, he may 
pass an order of eviction. ‘ 


= «16. In this case, the Tandlord 
has asked for eviction on the ground 
that he requires the premises for his 
own .occupation. The Controller can 
pass an order in his favour only if 
he is satisfied that his claim is bona 
fide. The statute says so and that has 
to be given full effect. The question 
is whether in the case before us, it 
can be stated that the Controller was 
so satisfied when he passed the order 
of eviction on March 31, 1969. 


_ 1% Our attention has been 
drawn to certain English decisions 
rendered under the Rent Restrictions 
Act, wherein it has been held that 
though the court has jurisdiction to 
order possession in favour of a land- 
lord only on one or other of the speci- 
fied statutory grounds, the court may 
act on an edmission made by a tenant 
in that behalf and pass an order of 
eviction without being obliged to hear 
a case out. It is not necessary for us 
to refer to those decisions as, in our 
opinion, the case on hand will have 
to be decided in accordance with the 
principles laid down by this Court. 


_ 18. There are three decisions 
of this Court which require to be con- 
sidered. In Bahadur Singh v. Muni 
Subrat Dass, (1969) 2 SCR 4382, a 
decree for eviction passed on the basis 
of a compromise between the parties, 
was held, by this Court, to be a nulli- 
ty as contravening Section 13 (1) of 
the Delhi and Ajmer Rent Control Act, 
oe The facts therein were as fol- 
ows. 


19. The tenant and the son of 
the landlord referred the disputes be- 
tween them to arbitration. The land- 
lord was not a party to this agree- 
ment. The arbitrators passed an 
award whereunder the tenant was to 
give vacant possession of the premi- 
ses in favour of the landlord withina 
particular time. This award was 
made a decree of court. The land- 
lord, who was neither a party to 
the award nor, to the proceed- 
ings, which resulted in the award 
being made a decree of court, 
applied for eviction of the tenant on 
the basis of the award. The tenant 
resisted execution by raising various 
objections under Section 47 of 
the Code of Civil Procedure. One 
of the objections, was that the 
decree for eviction based upon 
the award .was a nullity as be- 
ing opposed to the Delhi & Aj- 
mer Rent Control Act, 1952. This 
Court held that the decree directing 
the tenant to deliver possession of the 
premises to the landlord was a nul- 
lity, as it was passed in contravention 
of Section 13 (1) of the relevant sta- 
tute. After quoting the sub-section, 
this Court further held that the decree 
for eviction passed according to an 
award, in a proceeding to which the 
landlord was not a party, and without 
the court satisfying itself that a statu- 
tory ground of eviction existed, was a 
nullity and cannot be enforced in exe- 
cution. It will be seen from this deci- 
sion thatthe decree was held tobe a 
nullity because the landlord was nota 
party thereto, and also because the 
court had not satisfied itself that a 
ground for eviction, as required by 
the statute, existed. This decision is 
certainly an authority for the propo- 
sition that a court ordering eviction has 
to satisfy itself that a statutory ground 
of eviction has been made out by 
a landlord. How exactly that satisfac- 
tion is to be expressed by the court or 
gathered from the materials, has not 
been laid down in this decision, as this 
Court was not faced with such a 
problem. : 


20. In Kaushalya Devi v. K. L. 
Bansal, (1969) 2 SCR 1048 = (AIR 
1970 SC 838) the question again rose 
under the same Delhi statute regard- - 
ing the validity of a decree passed for 
eviction on compromise. The plaintiff 
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therein filed a suit for eviction of the 
tenant on two grounds: 

‘(a) the premises were required 
for their own use; and 
| (b) the tenant had committed de- 
fault in payment of rent. 
The tenant filed a written statement 
denying both these allegations. He 
disputed the claim of the landlord 
regarding his requiring the premises 
for his own use bona fide and also the 
fact of his being in arrears. When the 
pleadings of the landlord and the te- 
nant were in this state, both parties 
filed a compromise memo in and by 
which they agreed to the passing of 
a decree of eviction against the te- 
nant. Representations to the same ef- 
fect were also made by the counsel 
for both parties. The court passed the 
following order: 


In view of the statement of the 
parties’ counsel and the written com- 
promise, a decree is passed in favour 
of the plaintiff against the defendant”. 
The tenant did not vacate the pre- 
mises within the time mentioned as 
per the compromise memo. On the 
other hand, he filed an application 
under Section 47, Civil Procedure 
Code, pleading that the decree is void 
as being in contravention of S. 13 of 
the Delhi statute. The High Court held 
that the decree was a nullity, as the 
order was passed solely on the basis 
of the compromise without indicating 
_ that any of the statutory grounds men- 
tioned in Section 13 existed. Follow- 
ing the decision in Bahadur Singh, 
(1969) 2 SCR 432 this Court upheld 
the order of the High Court. Here 
again, it will be seen that the manner 
in which the court’s satisfaction is to 
be expressed or gathered has not been 
dealt with. 

21. A similar question came 
up again before this Court in Perozi 
Lal Jain v. Man Mal, AIR 1970 SC 
794. The-landlord filed an application 
for eviction of the tenant on the 
ground that ħe ħad sublet the pre- 
mises without obtaining his consent in 
writing. Subletting, without the con- 
sent of the landlord in writing, was 
one of the grounds under Section 13 
(1) of the Delhi statute entitling a 
landlord to ask for eviction. The te- 
nant denied the allegation that he 
had sublet the premises. Both the land- 
ford and the tenant entered - into a 
compromise and the court, after 
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recording the same, passed the follow- 
ing order: S - 

` “As per compromise, decree for 
ejectment and for Rs. 165/- with pro- 
portionate costs is passed in favour of 
the plaintiff and against the defen- 
dant. The parties shall be bound by 
the terms of the compromise. The 
terms of the compromise þe incor- 
porated in the decree-sheet......” 
As the tenant did not surrender pos- 
Session of the properties within the 
time mentioned in the compromise 
memo, the landlord levied execution. 
It was resisted by the tenant on vari- 
ous grounds: one of which was that 
the decree for eviction was a nullity, 
being ih contravention of Section 13 
of the Delhi statute. This contention 
was accepted by the execution Court, 
as well as by the High Court. This 
Court, after a reference to the provi- 
sions of S. 13, held that a decree for~ 
recovery of possession can be passed 
only if the court concerned is satisfi- 
ed that one or other of the grounds 
mentioned in the section is establish- 
ed. This Court, further observed: 

“From the facts mentioned earlier, 
it is seen that at no stage, the Court 
was called upon to apply its mind to 
the question whether the alleged sub- 
letting is true or not. Order made by 
it does not show that it was satisfied 
that the subletting complained of has 
taken place, nor is there any other 
material on record to show that it was 
so satisfied. It is clear from the record 
that the court had proceeded solely 
on the basis of the compromise arriv- 
ed at between the parties. That being 
so there can be hardly any doubt that 
the court was not competent to pass 
the impugned decree. Hence the 
decree under execution must be held’ 
to be a nullity”. 

22. Reference was also made 
to the two earlier decisions holding 
such decrees to be void. It is signifi- 
eant to note that this Court in the last 
mentioned decision referred to the 
facts leading upto the compromise 
decree, namely, the basis of the claim 
of the landlord, the denial by the te~ 
nant and both of them filing a memo 
of compromise without any reference 
to the plea of subletting made by the 
landlord. In the said decision this 
Court has held that the compromise 
decree is void, as there could have 
been no satisfaction of this Court 
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regarding the statutory requirement 
in view of the following three circum- 
stances: 

(1) At no stage the Court was 
called upon to apply its mind to the 
question whether the plea of sublet- 
ting is true or not. 

(2) The order made by the Court 

does not show that it was satisfied 
that the subletting complained of has 
taken place. i 
: (3) There was no other material 
on record to show that the court was 
so satisfied. ; 
The view of this Court further is that 
the decree for eviction has been pass- 
ed solely on the basis of the compro~ 
mise arrived at between the parties. 

23. In the last decision, in 
our opinion, there is an indication as 


to how the satisfaction of a court can 


be expressed or gathered in a parti- 
cular case. If a stage had been reach- 
ed in a particular proceeding for a 
court to apply its mind regarding the 
existence of a statutory condition, it 
may be held that it was so satisfied 
about the plea of the landlord. Again 
from other material on record, it can 
be inferred that the court was so satis- 
fied. 

24, We are not inclined to ac- 
cept the contention of Mr. Tarkunde 
that the decree for eviction in the case 
before us has been passed solely on 
the basis of the compromise arrived 
at between the parties. No doubt a 
reading of the order of the court dated 
March 31, 1969, isolated from all 
other circumstances, may give the im- 
pression that the decree for eviction 
is passed because of the compromise 
between the parties. It is no doubt 
true that the order on the face of it 
does not show that the court has ex- 
pressed its satisfaction that the 
requirement of the landlord is bona 
fide. If the court had expressed its 
satisfaction in the order itself, that 
will conclude the matter. That the 
court was so satisfied can also be 
considered from the point of view 
whether a stage had been reached in 
the proceedings for the court to apply 
its mind to the relevant question? 
Other materials on record can also be 
taken into account to find out if the 
court was so satisfied. The High Court 
has proceeded on the basis that even 
if there was material before the court, 


when it passed the order of eviction 
by consent, from which it can be) 
shown that the court wás satisfied 
about the requirement of the landlord 
being bona fide, nevertheless such an 
order will be a nullity unless the Rent 
Controller has given his decision in 
favour of the landlord. In our opinion, 
this view is~- erroneous. : 

25. We have very exhaustive- 
ly referred to the plea of the landlord 
as well as the evidence let in by him , 
regarding his requiring the building 
bona fide for his own occupation. 
There is no controversy that if such 
a plea is established, an order of evi- 
ction of the tenant can be obtained by 
the landlord under Section 10 of the 
Act. The respondent no doubt at the 
initial stage denied the claim of the 
landlord. The landlord gave evidence 
on various matters with particular ’ 
reference to his requiring the house 
bona fide for his own occupation. He 
had also filed as referred by us earlier 
as many as 45 Exs.one of which was 
the order ofeviction obtained -against 
him, being Ext. 45. The respondent did 
not cross-examine the appellant. When 
the evidence of the landlord was be- 
fore the court supported, as it was, by 
the innumerable exhibits filed by him, 
it can surely be stated that a stage 
had been reached when the Controller 
was called upon to apply his mind to 
the question whether the plea of the 
landlord that he required the pre- 
mises for his own occupation was bona 
fide. There is the further  circumst- 
ance that the tenant did not cross- 
examine the plaintiff. On the other 
hand, he entered into a compromise in 
and by which he withdrew his defence 
and submitted to a decree for eviction 
unconditionally. His withdrawal of 
the defence, after the plaintiff had 
given evidence and filed exhibits in 
support of his plea, clearly shows that 
he accepted as true the claim of the 
landlord that he requires the premises 
bona fide for his own occupation. He 
has accepted the position that the 
landlord has made out the statutory 
requirement, entitling him to ask for 
possession of the premises. It is this 
unconditional withdrawal of the de- 
fence regarding the statutory condi- 
tion pleaded by the landlord, and the 
compromise following it that was ac- 
cepted by the court and a decree for 
eviction passed thereon. Under th se 
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circumstances, when the tenant has 
accepted the plea of the landlord, in 
cur opinion, it is futile to hold that 
the Rent Controller must again em- 
bark upon an enquiry regarding the 
requirement of the landlord being 


bona fide and adjudicated upon the 


same. Of course, if there is a dispute 
between the landlord and tenant, the 
court must decide the matter and 
eee upon the plea of the land- 
lord. 


26. The true position appears 


to be that an order of eviction based 
on consent of the parties is not neces- 
sarily void if the 


jurisdictional fact 
z. the existence of one or more of 
mentioned in S. 10 







be by the manifestation 
borne out by a judicial finding. If at 
some stage the Court was called upon 
to apply its mind to the question and 
there was sufficient material before 
it, before the parties invited it to pass 
an order in terms of their agreement, 
it is possible to postulate that the 
Court was satisfied about the grounds 
on which the order of eviction ‘was 


in fact admits that the landlord is en- 
titled to possession on one or other of 
the statutory grounds mentioned in 
the Act, it is open to the court to act 
on that admission and make an order 


doubt true that each case will have to 
be decided on its own facts to find 
out whether there is any material to 
justify an inference that an admis- 
sion, express or implied, has been 
made by the tenant about the exist- 
ence of one or other of the statutory 
grounds. But in the case on hand, we 
have already referred to the specific 
claim of the landlord as well as the 
fact of the tenant withdrawing his de- 
fence. According to us, such with- 
drawal of the defence expressly 
amounts to the tenant admitting that 
fhe landlord has made out his case 


regarding his requiring the premises for 

is own occupation being bona fide. 
In the three decisions of this Court, to 
which we have already referred, the 
position was entirely different. In 
none of those cases was there any 
material to show that the tenant had 
expressly or impliedly accepted the 
plea of the landlord as true. There~ 
fore those decisions do not assist the 
respondent-tenant. 


28. For all the reasons men- 
tioned above, it cannot be held, in the 
particular circumstances of this case, 
that the decree for eviction has been 
passed solely onthe basis ofthe com- 
promise entered into between the par- 
ties. On the other hand, it is clear 
from the various matters referred to, 
that the court was satisfied about the 
bona fide requirement of the landlord. 
Therefore, the decree for eviction is 
neither void nor inexecutable. 


29. Mr. ‘Tarkunde, Jearned 
counsel, contended that if the execu- 
tion Court is to find out whether the 
court, which passed the decree, was 
satisfied about the statutory require- 
ment in a particular case, it will have 
to conduct a very elaborate enquiry. 
We are not impressed with this con- 
tention. Once it is accepted that the 
question about the decree being void~ 
and as such not executable on any 
ground available in law can be raised 
before the executing Court, it is need- 
less to state that the executing Court 
will have to adjudicate upon that plea 
and for that purpose the relevant 
materials have to be considered. If 
that is so, there is no insurmountable 
difficulty, as envisaged by Mr. Tar- 
kunde, in an executing Court consider- 
ing whether a particular decree for 
eviction is void as being contrary to 
the relevant sections of the statute 
governing the matter. 


30. Mr. Tarkunde, learned 
counsel, contended that the tenant had 
disputed the title of the landlord as 
well as the validity of the notice issu- 
ed under Section 106 of the Transfer 
of Property Act. As those matters 
have not been considered by the 
courts below, as requested that the 
proceedings may be remanded for this 
purpose. We are not inclined to accede. 
to this request. The tenant raised these 
objections also in his original plea, but 
he has unconditionally withdrawn all 
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his defence. That means those pleas 
also no longer survive for considera- 
tion. 

31. In the result the appeal is 
allowed. The order and judgment 
dated September 15, 1970, of the High 
Court are set aside and the order 
dated March 18, 1970, of the City 
Civil Court, Madras, will stand res- 
tored with costs throughout. 


ALAGIRISWAMK, J.: 32. I agree 
with the order proposed by my learn- 
ed brother, Vaidialingam, J. but I 
think it is necessary to add a few 
words of my own. The law on this 
subject has got into a labyrinth ‘and I 
think it is time we took a hard look 
at it and laid down the correct posi- 
tion. 

33. The learned Single Judge 
of the Madras High Court, who allow~ 
ed the respondents petition, ‘was 
mainly influenced by the judgments of 
this Court in (1969) 2 SCR 432=(AIR 
1970 SC 794) and AIR 1970 SC 838. 
Before him the cases in Remon v., 
City of London Real Property Co. Ltd. 
(1921) 1 KB 49, Thorne v. Smith, 
(1947) 1 KB 307 and Middleton v. Bal- 
dock (T.W.), (1950) 1 KB 657 were 
cited in support of the contention 
taken on behalf of the landlord, as 
also the decisions in Jagan Nath v. 
Satinder Nath, AIR 1961 Punj 574 and 
Vas Dav v. Milkhi Ram, AIR. 1960 
Punj 514. In spite of this he felt bound 
by the decisions of this Court and on 
the ground that as the order of the Reat 
Controller on the face of it does not 
show that he had applied his mind 
and was satisfied that there was a 
bona fide requirement of the premises 
by the landlord for his personal oc- 
cupation it was a nullity. He thought 
that even if there was enough mate- 
vial before the Court when it 
passed the order of eviction®by con~ 
sent so long as the Rent Controller 
bad not applied his mind and given his 
decision in the matter as to whether 
the respondent was bona fide in 
requiring the premises for his own 
occupation, the eviction order cannot 
be held to be an order passed on 
merits under Section 10 (3) of the Act. 
He further thought that having due 
_ regard to the decisions of this Court 
it was not possible for him to accept 
the contention of the learned counsel 
for the appellant that a finding en 
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merits in his favour had to be implied 
from the order of the Rent Controller 
in view of the existence of adequate 
material before him to support an im- 
plied finding. He also thought that 
even in a case where the tenant þona 
fide admits that the ground of evic- 
tion existed, the Rent Controller must 
apply his mind and hold, basing him- 
self on such admission by the tenant. 
that the ground for eviction put for- 
ward by the landlord existed and that 
he is entitled to an eviction order, 
without solely relying on the compro- 
mise. 

34. I am of opinion that in this 
approach learned Judge relied more on 
the form than the substance of the 
matter. The true approach has been 
pointed out by our learned brother, 
Vaidialingam, J. He has pointed out 
that while the decision in Bahadur 
Singh’s case (1969) 2 SCR 432 was an 
authority for the proposition. that a 
court ordering eviction has to satisfy 
itself that a statutory ground of evic- 
tion has been made out by a landlord; 
how exactly that satisfaction was to 
be expressed by the court or gathered 
from the materials, has not been laid 
down in that decision; that in Kaush- 
alya Devi’s case AIR 1970 SC 838 also 
the manner in which the court’s satis- 
faction was to be expressed or gather- 
ed has not been dealt with; nor has 
the decision in Ferozi Lal’s case AIR 
1970 SC 794 given an indication as to 
how the satisfaction of a court could 
be expressed or gathered in a parti- 
cular case. He has pointed oùt that “if 
a stage had been reached in a parti- 
cular proceeding for a court to apply 
its mind regarding the existence of a 
statutory condition, it may be held that 
it was so satisfied about the plea of 
the landlord. Again, from other mate- 
rial on record it can be inferred that 
the court was so satisfied.” He has 
also pointed out how in the particular 
circumstances of the present case as 
the tenant had withdrawn his defence 
and submitted to a decree for eviction 
unconditionally, he had accepted the 
claim of the landlord that he required 
the premises bona fide for his own oc- 
cupation; that he has accepted the 
position that the landlord has made 
out the statutory requirement entitl- 
ing him to ask for possession of the 
premises; that by this unconditional 
withdrawal of the defence regarding 
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\the statutory condition pleaded by the 
landiord, and the compromise follow- 
ing it that was accepted by the court, 
the tenant has accepted the plea of 
the landlord, and it is futile to hold 
that the Rent Controller must again 
embark upon an enquiry regarding the 
requirement of the landlord being 
bona fide and adjudicate upon the 
same. He has also pointed out that the 
true position appears to be that an 

-order of eviction based on consent of 
the parties is not necessarily void if 
the jurisdictional fact, viz. the exist- 
ence of one or more of the conditions 
mentioned in Section 10 were shown 
to have existed when the court made 
the order: that the satisfaction of the 
court, which is no doubt a pre-requi- 
site for the order of eviction, need not 
be by the manifestation borne out by 
a judicial finding; and that if at some 
stage the court was called upon to ap- 
ply its mind to the question and there 
was sufficient material before it be- 
fore the parties invited it to pass an 
order in terms of their agreement, it 
is possible to postulate that the court 
was satisfied about the grounds on 
which the order of eviction was based. 
He has further pointed. out that if the 
tenant in fact admits that the landlord 
is entitled to possession on one or 
other of the statutory grounds men- 
tioned in the Act, it is open to the 
court to act on that admission and 
make an order for possession in favour 
of the landlord without further en- 
quiry. It is on these grounds that he 
has come to the conclusion that the 
facts in this case satisfied these tests 
and, therefore, the order of the Madras 
High Court should be set aside. In so 
far as it is necessary for the purpose 
of this case this is a satisfactory con- 
clusion. 


35. Let us, however, consider 
this question based on principles. The 
Rent Controller is a quasi-judicial tri- 
bunal created for the purpose of dis- 
charging certain functions under the 
Act. Not being an ordinary_civil court 
to which the provisions of Section 9 
of the Code of Civil Procedure ap- 
ply the Rent Controller gets Juris- 
diction to order eviction of a tenant 
only ‘in case one or other of the vari- 
ous circumstances laid down in the 
Act like the bona fide requirement of 
the landlord of the building for his 
own occupation, wilful default in the 


payment of rent by the tenant ete. are 
satisfied. But once these grounds are 
alleged and found to be established no 
further question of its jurisdiction 
arises. A quasi-judicial tribunal acting 
within jurisdiction may decide rightly 
or may decide wrongly. If it decides 
wrongly there are provisions in the 
Act itself for appeal, revision and 
ultimately even revision by the High 
Court under the provisions of S. 115 
of the C.P.C. or even under Article 227 
of the Constitution. Of course, by a 
wrong decision on a jurisdictional fact 
a quasi-judicial tribunal with a limited 
jurisdiction cannot confer jurisdiction 
on itself. But in the case of a compro- 
mise such a question does not arise. 
Whereas in this case the landlord has 
asked for possession of the building on 
the ground that he wants it for his 
own personal occupation which is one ` 
of grounds for eviction under the Act, 
the Rent Controller has, of course, to 
be satisfied that this requirement is 
real and bona fide. In regard to his 
decision on this point, as already 
pointed out there are provisions for 
appeal, revision etc. The words in 
section 10 ‘if the Controller is satis- 
fied’ do not have any special signi- 
ficance. An ordinary civil court try- 
ing a suit either on a mortgage or on 
a promissory note has necessarily to 
be satisfied about the execution of the 
document, the passing of consideration 
etc. before it can pass a decree on the 
basis of either the mortgage or the 
promissory note. Therefore, the fact 
that under Section 10 the Controller 
has to be satisfied that the ground 
for eviction exists does not mean that 
his satisfaction cannot be based on the 
same considerations on the basis of 
which the civil courts ean be satisfied. 
Let us take a suit on a promissory 
note. The defendant can appear before 
the court and admit the plaintiffs 
claim. The suit can be decreed on that 
basis, The defendant may be absent 
and the case may be set ex parte. In 
such a case the plaintiff lets in the 
evidence and on the basis of that evi- 
dence the suit may be decreed. Or the 
defendant might’ appear and file a 
written statement denying the execu- 
tion of the promissory note or deny- 
ing the receipt of consideration or 
even putting forward a plea of dis- 
charge. Now in these circumstances 
the court will not pass a decree unless 
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it is satisfied that the promissory note 
was executed, that consideration pass- 
ed and that it had not been discharged. 
This does not prevent the defendant 
at any stage of the suit either sub- 
mitting to a decree or entering into a 
compromise consenting to a decree. 
The fact that the consent to a decree 
takes the form of a compromise can- 
not make the consent any the less a 
consent. Under Order 23, Rule 3 
of the Code of Civil Procedure 
all matters to be decided in a 
suit can be settled by means of a 
compromise. The application of Code 
of Civil Procedure is not exclud- 
ed in proceedings before the Rent 
Controller and in any case there is no 
reason why the principle underlying 
Order 23, Rule 3 should not apply to 
those proceedings. It is not clear why 
a tenant should be treated as a minor 
or as an imbecile. In the case of a 
minor Order 32, Rule 7 of the 
Code of Civil Procedure specifically 
lays down that the court should be 
satisfied before it sanctions a compro- 
mise binding the minor. There is no 
such provision in the Rent Control 
Act. I think, therefore, the time has 
come when a hard look must be taken 
on this point and it should be held 
that there is no objection to a com- 
promise consenting to an order of 
eviction in rent control proceedings. 
36. Of .course, a compromise 
can be valid only if it is in accordance 
with the Act, ie. only if the landlord 
has asked for possession of the build- 
ing on one of the grounds laid down in 
the Act. For instance, a landlord mere- 
ly on the ground that he is the owner 
of the building cannot come to the 
Rent Controller and ask for possession 
of the property and the Rent Control- 
ler cannot pass a valid order merely 
because the tenant submits to an 
order of eviction. Bahadur Singh’s 
ease (1969) 2 SCR 432 is an instance 
in point. In that case the landlord did 
not even apply for eviction. But where 
the landlord specifically asks for pos- 
session on any one of the grounds on 
the basis of which he is entitled to ask 
for possession under the provisions 
of the Act there will be no ob- 
jection to the tenant either submitting 
to an order of eviction or entering in- 
to a compromise submitting to an 
order of eviction. There is no magic in 
the words ‘if the Controller is satis- 
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fied’ in Section 10 (8) (e). The section: 
would have been as effective even if 
those words were not there and the 
section had read as follows: 

“If the claim of the landlord is 
bona fide the Controller shall make 
an order directing the tenant to put 
the landlord in possession of the build- 
ing on such date as may be specified 
by the Controller; otherwise he shall 
make an order rejecting the applica- 
tion.” 

əl. It is not necessary to refer 
to the three decisions of this Court 
which have been sufficiently discuss- 


‘ed by our learned brother, Vaidialin- 


gam, J. 

38. I may now refer to certain 
English decisions. In Barton v. Fincham' 
(1921) 2 KB 291 at p. 298 Lord Scrut- 
ton L.J. observed: 


“If the tenant is willing to go out, 
I do not see why any order is wanted; 
let him go; but as at present advised 
I do not see any reason why the judge 
on being satisfied that a tenant is then 
ready to go out (not that he was once 
willing but has changed his mind) 
should not make an order for posses- 
sion.” 
Lord Atkin L. J. observed. 

. “If the parties before the Court 
admit that one of the events has hap- 
pened which give the Court jurisdic- 
tion, and there is no reason to doubt 
the bona fides of the admission, the 
Court is under no obligation to make 
le enquiry as to the question of 
a 7 


In (1947) 1 KB 307 after referring to 
the observations of Atkin, L.J. and 
Scrutton, L.J. (supra), Lord Bucknill, 
L. J. pointed out: 

“But in the present case it is, I 
think reasonably clear that the tenant, 
in effect, agreed to the order because 
at the time when the landlord asked 
the court to make the order the land- 
lord by his own statements had satis- 
fied the tenant that he intended to 
occupy the house himself and he, the 
\tenant, could not hope successfully to 
resist the claim. If the tenant had 
stated this expressly in the court the 
fudge would surely have had juri dic- 
tion to make the order on that gr und. 
T think in the events which happened 
here, the tenant being legally re re- 
sented, the judge was entitled to pro- 
ceed on the view that this was the 
true position. Before making an ord r 
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for possession the judge is under a 
duty to satisfy himself as to the truth 
if there be a dispute between land- 
lord and tenant, but if the tenant in 
effect agrees that the landlord has a 
good claim to an order under the Acts, 
I think the judge has jurisdiction to 
make the order for possession under 
the Acts, without further inquiry.” 
Lord Justice Somervell referred ` to 
Rule 18 of the Rules made under the 
Act of 1920, there under considera~ 
tion, to the following effect: 


“Where proceedings are. taken in 
the county court for the recovery of 
rent of any premises to which the Act 
applies, or of interest on a mortgage 
to which the Act applies, or for the 
recovery of possession of any premi- 
ses to which the Act applies, or for 
the ejectment of a tenant from any 
such premises, the court shall, before 


making an order for the recovery of 
such rent or interest, or for the re- 


covery of possession or _ejectment, 
satisfy itself that such order may 
properly be made, regard being had 
to the provisions of the Act.” 

and observed: 

“Nothing in the decision that we 
are giving in any way, as it seems to 
me, diminishes the scope of that rule. 
We are deciding that on what happen- 
ed in this case, the tenant being, as 
he was, legally represented, the county 
court judge was rightly “satisfied” 
that the order could properly be made. 


The other point arises from the 
use of the word “consent” as applied 
to the order made herein. The expres- 
sion “a consent order” may suggest 
some compromise or arrangement 
which ‘might be inconsistent with the 


provisions of the Acts. When the de~- 


fendant is agreeing to submit to judg- 
ment because he is satisfied that the 
plaintiff can establish his right to an 
order under the Acts, it might be ad- 
visable to avoid the use of the word 
“consent”, which may have a wider 
meaning and cover cases where the 
“consent” was the result of an arrange- 
ment which could not properly be 
made the basis of an order.” 

These observations very clearly 
show that the fact that the Court 
had to satisfy itself did not pre- 
vent- a consent order. It also shows 
clearly that a compromise or ar- 


rangement as long as it is not 
inconsistent with the provisions of 
the Act would not be objectionable. 
In (1950) 1 KB 657 (supra) it was held: 

“that a landlord seeking to re- 
cover possession against a tenant pro-° 
tected by the Rent Restriction Acts 
must establish the right to possession 
on one of the grounds stated in the 
Acts, unless, after possession had been 
claimed on such a ground, the tenant 
admitted facts to support it, in which 
event the court need not itself inves- 
tigate the matters of fact admitted.” 

39. In its decision in Babu 
Ram Sharma v. Bal Singh, (1959) 61 
Pun LR 33 the Division Bench of the 
Punjab High Court, of which our 
learned brother Dua, J. was a mem- 
ber, had this to say on the pot at 
issue: 

“According to this section the land- 
lord is entitled to seek eviction of his 
tenant on certain grounds, and the 
Rent Controller, after giving notice to 
the tenant, is empowered to give his 
own. finding and then to pass the 
necessary order. In the present case 
the ground on which the landlord had 
sought eviction was non-payment of 
rent. Such a ground is within the ex- 
press language of Section 13. of the 
aforesaid Act. It was, therefore, open 
to the Rent Controller to determine 
whether or not the allegation of the 
landlord that the tenant had not paid 
the rent was correct. It appears that 
the tenant admitted that he had not 
paid the rent as alleged by the land- 
lord. In this view of things, I do mot 
understand how it was necessary for 
the Controller to hold any further en- 
quiry. 

After fully considering the matter 
I am definitely of the opinion that if 
the compromise decree is based on 
the grounds on which the landlord 
could claim a decree for eviction 
under Section 13 of the East Punjab 
Urban Rent Restriction Act, then it is 
within the jurisdiction and competence 
of the Rent Controller to pass such a 
decree with a default clause; it is 
similarly competent for the civil court 
to execute such a decree when default 
kas occurred. The proviso to sub-sec- 
tion (2) of Section 13 of the Act is not 
attracted in such circumstances as no 
question of extending time granted to 
the tenant for putting the landlord in 
possession arises. In the result my 
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answer to the two questions referred 
would be in the affirmative.” 
Tn AIR 1960 Punj 514 (supra) Justice 
Grover of the Punjab High Court (as 
be then was) after referring to the 
three English cases, already referred 
to above, observed: 

“Brom the above discussion of the 


English cases, the principle which has- 


also been accepted by the Bench of 
this Court is quite clear that if the 
tenant admits after a suit for eject- 
ment has been filed that the landlord 
is entitled to possession on one of the 
statutory grounds the Court can make 
an appropriate order or if the land- 
lord has made some representation 
within the terms of the statute to the 
tenant and which is one of the ingre- 
dients of a ground on which posses- 
sion can be ordered and the tenant ac- 
cepts that representation and submits 
to an-order, then also the Court will 
be fully justified in making a valid 
order of eviction. Each case, therefore, 
will have to be decided on its own 
facts and it will have to be seen 
whether there is any material to 
justify an inference that an admission, 
be it express or implied, has been 
made by the tenant on the existence 
of one of the statutory grounds. 


cae eee wea + poe 


There is a good deal of force in 
the submissions of the learned counsel 
for the landlord that enough material 
and evidence had come on the record 
to satisfy the Court as well as the 
tenant that the grounds on which 
ejectment had been sought would be 
ultimately established and when the 
tenant entered into the compromise, it 
was implicit in the aforesaid circum- 
stances that he was admitting the 
correctness of the grounds which had 
been taken for his ejectment. I am, 
therefore, of the opinion that the tests 
which have been laid down by the 
authorities have been fully satisfied 
and it cannot be said that the decree 
which was passed on the basis of com- 
promise was a nullity or could not be 
executed.” 

That is exactly the position here. 


40. All these decisions amply 
support the proposition that I have 
put forward that an eviction order 
based on a compromise where the 
landlord has asked for possession on 
any: one of the grounds on the basis 
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of which he could ask for possession 


„would be valid. This would, however, 


have to be considered when a proper 
occasion arises. The present appeal is 
allowed. 


Appeal allowed. 


AIR 1973 SUPREME COURT 1325 
(V 60 C 293) 

(From: Mysore) , 

K. S. HEGDE, P. JAGANMOHAN 

REDDY AND H. R. KHANNA, JJ. 

The Commercial Tax Officer, 
Bangalore ete. etec., Appellants v. Sri 
Venkateswara Oil Mills and another 
Respondents. 

Civil Appeals Nos. 2593, 2594- 
2596, 2597, 2599, 2601-2605, 2609- 
2614, 2615, 2616, 2618, 2619-2627 to 
2629-2631, 2632 and 2634 of 1972, D/- 
16-3-1973. 

Index Note: — (A) Mysore Sales- 
tax Rules (1957) R. 38—Central Sales- 
tax (Amendment) Act (1969), S. 10 — 
Inter-State sales — Amendment of law 
on the subject with retrospective ef-' 
fect — Rectification of prior assess- 
ments =- Law applicable. Decision of 
the Mysore High Court Reversed. 

Brief Note: — (A) Mere mistake 
in the order of assessment does not 
justify rectification of the order. The 
mistake to be rectified must be ap- 
parent on the face of the record. 


If the Jaw on a subject is amend- 
ed subsequently with retrospective 
effect then the matter has to be decid- 
ed in accordance with the amended 
law and not the law in force at the 
time of the original order. Rule 38 of 
the Mysore Sales-tax Rules, 1957, 
about rectification of assessment orders 
must therefore be read with S. 10 of 
the Amendment Act. When so read it 
becomes quite clear that before re- 
assessing the dealers, the assessing au- 
thorities ought to have afforded them 
opportunities to satisfy them (i.e. 
assessing authorities) that they had 
not collected the tax as contemplated 
by sub-section (2) of S. 10. To hold 
otherwise would amount to denial of 
the benefit of S. 10 (1) of the Amend- 
ing Act against the express intend- 
ment of the provision. AIR 1958 SC 
875, Relied on. (1962) 13 STC. 588 
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(Mys) affirmed in AIR 1965 SC 1510, 
considered. (Paras 6, 7) 


Cases Referred. Chronological Paras 

AIR 1965 SC 1510=16 STC 231, 
State of Mysore v. Y. Lakshmi- 
narasimhiah Setty 

(1962) 13 STC 583=40 Mys LJ 
577, Yadalam Lakshminara- 

. simhiah Setty and Sons v. 
State 

AIR 1958 SC 875=34 TITR 143, 
M. K. Venkatachalam v. Bom- 
bay Dyeing and Mfg: Co. Ltd. 7 


- The Judgment of the Court was 
' delivered by 

HEGDE, J.-— In these appeals by 
special leave, a common question of 
law arises for decision and that ques- 
tion relates to the scope and effect of 
the Central Sales Tax (Amendment) 
Act, 1969. 


2. The amendment in question 
came to þe enacted under the follow- 
ing circumstances. The High Court of 
Mysore in Yadalam Lakshminara- 
simhiah Setty and Sons v. State of 
‘Mysore, (1962) 13 STC 583 (Mys), held 
that under S. 8 (2) of the Central 
Sales-tax Act, 1956, prior to its amend- 
ment by Act 31 of 1958 a “sale” in 
the course of inter-State trade or 
commerce is to be taxed at the same 
rate and in the same manner as it 
would have been taxed, under the ap- 
propriate State law, if it had been an 
intra~State transaction, but without 
taking into consideration the mini- 
mum turnover fixed by the State law 
for the purpose of determining the 
liability of the “dealer” to be assessed 
under the State sales tax law. It 
further held that the words “same 
manner” in Section 8 (2) relate to 
the calculation of the tax and not 
refer to the procedure to be adopted 
while assessing the “dealer.” 

3. This decision was affirmed 
‘by the Supreme Court in State of 
Mysore v. Yadalam Lakshminara~ 
simhiah Setty and Sons, 16 STC 231= 
(AIR 1965 SC 1510). Thereafter on 
June 9, 1969, the President of India 
promulgated the Central Sales Tax 
(Amendment) Ordinance 
the object of superseding the effect of 
the decision in Yaddalam Lakshmi- 
narasimhiah Setty’s case and to bring 
to tax sales effected by every dealer 
in the course of inter State trade or 


3, 4 


1969, with. 
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commerce notwithstanding the fact 
that no tax could have been levied 
under the sales tax law of the appro- 
priate State if that sale had been an 
intra-State sale. That provision was 
given retrospective effect but it was 
provided in S. 10 (1) of the Amend- 
ment Act: 


“Where any sale of goods in the 
course of inter-State trade or com- 
merce has been effected during the 
period between the 10th day of No- 
vember, .1964 and the 9th day of June 
1969, and the dealer effecting such 
sale has not collected any tax under 
the principal Act on the ground that 
no such tax could have been levied or 
collected in respect of such sale or 
any portion of the turnover relating 
to such sale and no such tax could 
have been levied or collected if the 
amendments made in the principal Act 
by this Act had not been made, then, 
notwithstanding anything contained in 
Section 9 or the said amendments, the 
dealer shall not be liable to pay any 
tax under the principal Act, as amend~ 
ed by this Act, in respect of such sale 
or such part of the turnover relating 
to such sale.” 

Sub-section (2) of S. 10 provided: 

“For the purposes of sub-sec. (1), 
the burden of proving that no tax was 
collected under the principal Act in 
respect of any sale referred to in sub- 
section (1) or in respect of any por- 
tion of the turnover relating to such 
sale shall be on the dealer effecting 
such sale.” 


4. That Ordinance . was re- 
placed by the Central Sales Tax 
(Amendment) Act, 1969. After the 
amendment came into force several 
Sales Tax Officers who had earlier 
assessed the assessees in accordance 
with the decision in Yadalam Laksh- 
minarasimhiah Setty’s case 16 STC 
231 = (AIR 1965 SC 1510) issued 
notices to those assessees proposing to 
rectify their assessments on the ground 
that the earlier assessments suffered 
from mistakes apparent on the record. 
The respondents in these appeals 
resisted those notices on the ground 
that they had no competence to reopen 
the assessment. The Sales-tax Officers 
rejected that contention. Thereafter 
the respondents in these appeals 
challenged the orders made by the 
Sales-tax Officers before the -High 


1973 


Court of Mysore by means of peti- 
tions under Art. 226 of the Constitu- 
tion on two grounds viz. (1) that the 
Sales-tax Officer had no jurisdiction 
to reopen the assessment as there was 
no mistake apparent on the record and 
(2) that the said Officer was in error 
in coming to the conclusion that the 
assessee had collected tax on the turn- 
over which was earlier considered as 
exempted. The High Court accepted 
the first of the two afore-mentioned 
contentions viz. that the Sales Tax 
Officer had no jurisdiction to reassess 
the assessees as it was impermissible 
for him to receive any additional evi~ 
dence with a view to decide the ques- 
tion whether the assessees had collect- 
ed sales tax on the turnovers In ques- 
tion and consequently he could not 
take any assistance from Rule 38 of 
the Mysore Sales Tax Rules, 1957. 


5. Before proceeding to exa- 
mine the question of law arising for 
decision, it is necessary to note that 
in all the cases before us except in 
one, which will be dealt with separate~ 
ly, we are told that the assessees had 
been given opportunity to show that 
they had not collected sales tax in 
respect of the turnover with which 
they were concerned, but according to 
the Officers concerned, the assessees 
had failed to discharge their burden. 
The finding of the assessing officers 
on this point is a finding of fact and 
was not open to review by the High 
Court in petitions under Art. 226 of 
the Constitution. 


6. Rule 38 of the Mysore 
Sales Tax Rules, 1957 empowers the 
lassessing, appellate or revising autho- 
rity or the Appellate Tribunal at any 
time within five years from the date 
of any order passed by it to rectify 
any mistake apparent on the record. 


7. The High Court opined, in 
our opinion rightly, that in order to 
attract the power to rectify it is not 
sufficient, if there is merely a mis- 
take in the order sought to be rectifi- 
ed. The mistake to be rectified must 
be one apparent on the record. It is 
well settled that if a subsequent legis- 
lation is given retrospective effect and 
is deemed to have been in force at 
the time when the order to be rectifi- 
ed was made then the law to be ap- 
plied is the amended law—see M. K. 
Venkatachalam, Income-tax Off'cer v. 


` 
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Bombay Dyeing and Manufacturing 
Co. Ltd., 34 ITR 143 = (AIR 1958 SC 
875). In other words for finding out 
whether there is a mistake apparent 
on the record, the authority has to 
look to the amended law and not to 
the law that was in force at the time 
the original order was made. The High 
Court had accepted this principle but, 
it proceeded to rule that for finding 
out whether there was a mistake ap- 
parent on the record or not, it is not 
permissible for the Sales Tax Officer 
to take any evidence whatsoever as 
the mistake to be rectified must be 
apparent on the record. On that pre- 
mises it held that because it is not 
permissible for the assessee to adduce ` 
additional evidence to show that they 
have not collected tax, it is not open 
to the assessing authorities to reopen 
the assessments. This approach is 
neither logical nor sound in law. Sec- 
tion 10 of the Amendment Act miti- 
gates the rigor ofthe amendment made 
to S. 6 of the Principal Act. But for 
S. 10 of the Amendment Act, every 
dealer would have had to p y tax cn 
the turnovers in question whether he 
had collected tax or not. If the impact 
of S. 10 is ignored, as the High Court 
has done, then the assessments in 
question are liable to be re-opened 
whether the assessees had collected 
the tax or not. The assessees cannot 
have the benefit of S. 10 (1) and not 
the burden of proof placed on them 
under S. 10 (2). If the reasoning of 
the High Court is correct then it is 
the assessees who will be deprived of 
the benefit of S. 10 (1) of the Amend- 
ment Act because there could not 
have been any finding in the original 
assessment orders that the assessees 
had not collected tax. The legislative 
intention is clear and beyond doubt. 
The law gives a further opportunity 
to the assessees whose assess- 
ments are sought to be reopened to 
satisfy the assessing authorities that 
they had not collected tax in respect of 
the turnoversin question. Rule 38 of 
the Mysore Sales Tax Rules must be 
read with S.10o0f the Amendment Act. 
Ifso read,itisclear thatthe assessing 
authorities before re-assessing the 
dealers should afford them reasanable 
opportunity to satisfy them that they 
have not collected tax. 

8. For the reasons mentioned 
above, we allow these appeals, set 
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aside the orders of the High Court 
and dismiss the Writ Petitions with 
costs. But in the case of Malnad Are- 
canut Syndicate (P) Ltd., represented 
by its Manager K. Rama Rao, Areca- 
nut Merchants, Shimoga v. Commer- 
cial Tax Officer, Shimoga (Writ 
Petition No. 5223 of 1969 
Civil Appeal No. 2632 of 1972) we are 
informed that rectification proceedings 
are still pending before the assessing 
authority. If that is so, the Sales 
Tax Officer shall proceed to dispose 
of the same according to law. ‘The 
respondents shall pay the costs of 
the appellant in these appeals—one 


hearing fee. 
Appeals allowed. 


AIR 1973 SUPREME COURT 1328 
(V 60 C 294) 
. (From: Punjab and Haryana)* 
A. ALAGIRISWAMI AND C. A. 
VAIDIALINGAM, JJ. 

Darbara Singh, Appellant v. State 
of Punjab and others, Respondents. 

Criminal Appeal No. 44 of 1973, 
D/- 16-3-1973. 

Index Note:— (A) Maintenance of 
Internal Security Act (1971), S. 3 (1) 
(a) (i) (As amended by S. 6 (6) of the 
Defence of India Act (1971)) — Plea 
that grounds of detention are served 
in language not known to detenu ~- 
Maintainability. 

Brief Note:— (A) Mere plea that 
the grounds of detention were served 
on the detenu in a language not known 
to him is not maintainable when the 
detenu does not raise the objection 
that he does not understand the lan- 
guage in which the grounds have been 
served on him. (Para 3) 


Index Note:—(B) Maintenance of 
Internal Security Act (1971), S. 3 (1) 
(a) G) (As amended by S. 6 (6), of the 
Defence of India Act (1971)) — Re- 
presentation made by detenu to Gov- 
ernment — Proper consideration — 
What is. 

Brief Note: — (B) Where the re- 
presentation made by the detenu is 
dealt. with by the Government with- 


*(Criminal Original No. 180-M of 1972 
D/- 5-10-1972, Punj & Har) 
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out delay or laches and every point 
raised therein is rejected by the Chief 
Minister after giving full considera- 
tion the detenu cannot complain that 
his representation was not properly 
considered. (Para 4) 


The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.— The ep- 
pellant herein was directed to be de- 
tained by the District Magistrate, 
Amritsar, by his order dated June 20, 
1972, under Section 3 (1) (a) (i) of the 
Maintenance of Internal Security Act, 
1971, as amended by sub-section (6) of 
Section 6 of the Defence of India Act, 
1971. The appellant challenged the 
order of detention in the High Court 
of Punjab and Haryana in Criminal 
Original No. 180-M of 1972. The High 
Court dismissed the application by its 
order dated October 5, 1972. The de- 
au has filed the appeal by special 
eave. 


2. Mr, Srinatha Singh, learned 
counsel for the appellant, challenged 
the order of detention on two grounds. 

(1) The grounds served on the ap- 
pellant being in a language not known 
to him, no opportunity has been pro- » 
vided to the appellant to make. an 
effective representation; and 

(2) there has been no proper con- 
sideration by the Government of the 
representation made by the appellant. 


3 Both these contentions, in, ` 
our opinion, are devoid of merit. 
Regarding the first contention, it is 
seen from the affidavit of the District 
Magistrate, Amritsar, that the appel- 
lant was arrested on June 20, 1972 
and directed to be detained under 
the provisions referred to earlier. The 
District Magistrate states that the 
grounds of detention were supplied to 
the detenu in English and also in 
Punjabi (Gurmukhi script) on June 23, 
1972. According to the District Magis- 
trate, the appellant is a born Punjabi 
and as such was quite familiar with 
the Punjabi language. Except saying 
that the grounds of detention were 
served on hi in a language not 
known to him, the appellant has rot 
categorically stated as to what was 
his mother tongue and what language 
he is familiar with. Itis unnecessary 
to pursue this aspect further in view 
of the affidavit of the Superintendent, 
Central Jail, Amritsar, where the ap- 
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pellant was kept under detention. In 
this affidavit it is stated that the de- 
ponent received from the District 
Magistrate on June 23, 1972, the copies 
of the grounds in English and Punjabi 
languages for service onthe appellant. 
The officer has further stated that he 
served on the appellant on the same 
date the copies of the grounds, both 
in English and Punjabi (Gurmukhi 
script) and they were also read over 
to him in Punjabi, whichis his mother- 
tongue. The Superintendent further 
says that the appellant raised no 
objection that he could not understand 
the Punjabi language in which the 
grounds were explained to him. On 
behalf of the appellant, no reasons 
have been shown to us for not accept- 
ing this statement made on behalf of 
the respondents. If so, it follows that 
the appellant’s plea that no effective 
opportunity was furnished to him to 
make representation, in view of the 
L EURER difficulty, cannot be accept- 


4, Regarding the second con- 
tention, it is necessary to refer to the 
affidavit filed by the Deputy Secre- 
tary (Home) to Government of Pun- 
jab. From this affidavit it is seen that 
a representation dated July 23, 1972, 
was submitted to the Superintendent, 
Central Jail, by the appellant on July 
29, 1972. 30th of July, 1972, being a 
‘Sunday, it was forwarded to the Gov- 
ernment on July 31, 1972 by the Jail 
Superintendent. The office of the 
Home Secretary received it on August 
2, 1972, and the remarks of the Home 
Secretary on the representation were 
endorsed on the file on August 4, 
1972. AlI the records were placed be- 
fore the Chief Minister on the same 
date. The Chief Minister, after a con- 
sideration of all the materials on 
record, rejected the representation on 
August 6, 1972. This decision of the 
Government was conveyed to the de- 


tenu on August 9, 1972. The various 


dates mentioned therein show that 
there has been no laches or delay com- 
mitted by the Government in dealing 
with the representation of ‘the appel- 
lant. The High Court on a perusal of 
the file, which was produced before 
it, was satisfied that every one of the 
points raised by the appellant in his 
representation was fully considered 
before the Chief Minister rejected 
the same. In view of this, it is idle on 
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Patiraji v. Mamta (Chandrachud d.) 
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the part of the appellant to contend 
that there has been no proper consi- 
deration of his representation. This 
contention also has to be rejected. . 
; In the result the appeal 

fails and is dismissed. 
Appeal dismissed. 


AIR 1973 SUPREME COURT 1329 
(V 69 C 295) 


(From: Allahabad)* 
J. M. SHELAT AND Y. V. CHAN- 
DRACHUD, JJ. 


Smt. Patiraji, Appellant v. Mamta 
and others, Respondents. 
Civil Appeal No. 1324 of 1967, D/- 
15-3-1973. 
Index Note — (A) U. P. Zamin- 
dari Abolition and Land Reforms Act 
(1 of 1951), S. 20 (b) (i) — Adbivasi 
rights — Who can claim. 
Brief Note: — (A) The right con- 
ferred by S. 20 (b) (i) can be availed 
of by those persons only who are 
recorded as occupants for the entire 
Fasli year 1356 and not by those who 
are recorded as occupants for a part 
of the year. (Paras 7 & 8) 
Cases Referred: Chronological Paras 
1963 All LJ 286=1963 All WR 
(HC) 183, Shyam Sundarlal v. 
Mangali 

1958 All LJ 183 (Rev.), Girdhari 
v. Raghubir Singh 

1957 All LJ 24 (Rev.), Ram Chan- 
der v. Chhotu 


The Judgment of the Court was 
delivered by 

CHANDRACHUD, J..— The ques- 
tion which arises for consideration in 
this appeal is whether the appellant 
Patiraji is entitled to the ‘“Adhivasi” 
rights under Section 20 (b) (i) of the 
U. P. Zamindari Abolition and Land 
Reforms Act, 1950 (“the Act’). 

2s One Ram Adhar and the 
respondents were co-tenants of cer- 
tain lands situated at Bibiganj, Dis- 
trict Sultanpur. On the death of Ram 
Adhar on 24-2-1949 the appellant 
took proceedings under the U. P. 
Tenancy Act, 1939 for a declaration 
that she was the widow of Ram Adhar 
and as such, had become a co-tenant 
along with the respondents. The ap- 


*(Spl. Appeal No. 344 of 1956, D/- 31- 
10-1966 (All)) 
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pellant succeeded before the Assis- 
tant Collector but in appeal, the Ad- 
ditional Commissioner and then the 
Board of Revenue took a contrary 
view, holding that the appellant was 
not the widow of Ram Adhar. The 
judgment of the Board of Revenue is 
dated July 1, 1954. 

3. In the meanwhile, the Act 
had come into force on July 1, 1952. 
The appellant then brought the pre- 
sent suit, treated as one under S. 20 
(b) read with Section 232 of the Act. 
The case of the appellant is that her 
name was recorded as an occupant in 
the Khasra of 1356F, that she has 
therefore become an Adhivasi under 
Section 20 (b) (i) and is consequently 
entitled to possession of the lands 


from which she was unlawfully dis< 


possessed by the respondents. The 
trial court dismissed the suit but the 
Additional Commissioner allowed 
Patiraji’s appeal and decreed her suit. 
Respondents carried an appeal against 
the decision of the Additional Com- 
missioner to the Board of Revenue 
but that appeal was dismissed. The 
respondents then filed a writ petition 
in the High Court of Allahabad, which 
was allowed by a learned single Judge 
of that court. He held that the entry 
in favour of the appellant appeared in 
the Khasra of 1356F, for a part of the 
year only and therefore she was not 
entitled to the Adhivasi rights. Spe- 
cial Appeal No. 344 of 1956 against 
that judgment was dismissed by a 
Division Bench in limine on October 
31, 1956. This is an appeal by special 
leave against that decision. 

4. The sole foundation of the 
appellant’s claim is an entry which 
appears in the Khasra of 1356F, which 
is to the following effects — 

“Ram Adhar Pandey Bakasht 
Waris Baqa biz Smt. Patraji Motwaffi 
Bewa Ram Adhar Pandey Tarikh 24- 
2-49 Se.”, that is to say “Ram Adhar 
Pandey in cultivation heir in posses~ 
sion Smt. Patraji widow of deceased 
Ram Adhar Pandey from 24-2-49”, 
The importance of this entry consists 
in the special benefit which such en- 
tries confer under Section 20 (b) (i) 
of the Act: 


20. Every person wWhoO.....coocess 
(b) was recorded as occupant 

(i) of any land...... in the Khasra 
or Khatauni of 1356F......shall...... be 
called Adhivasi of the land and shall, 
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subject to the provisions of this Act, 
be entitled to take or retain possession 
thereof.” 

None of the four explanations to Sec- 
tion 20 is relevant for the present pur- 
pose. 


5. Looking at the. provision 
contained in Section 20 (b) (i), it seems 
to us plain that the Adhivasi rights 
can be claimed by those persons only 
who are recorded as occupants for the 
whole of the Fasli year 1356. It is 
important to remember that the rights 
conferred by Section 20 (b) (i) are 
available even and mostly to trespas- 
sers, Clearly therefore, there is, in the 
first instance, no justification for con- 
struing the provision with greater 
liberality than the language warrants. 
Special rights conferred by the Act 
ought to be subject to the special 
limitations imposed by the Act. 

6. Apart from this aspect, any 
other view of Section 20 (b) (i) would 
make it unworkable in practice and 
would set the pace for lawlessness 
amongst trespassers. If different per- 
sons are in occupation of a land during 
different parts of the year, whom shall 
the court recognise as an Adhivasi and 
by what test shall the court pick and 
choose? Under the Uttar Pradesh Land 
Records Manual, the Lekhpal has to 
make three field-to-field inspections 
of every village in his halka, begin- 
ning respectively on August 15th, Janu= 
ary 15th and April 15th of every year. 
(Rule A-55). On the basis of these 
inspections, the Lekhpal has to make 
entries in the ‘Khasra’, that is to say 
in the field-book, in form No. P-A-3: 
(Rule A-60). If a person other than a 
tenure-holder as classified in Part T 
or Part II of the Khatauni, is found to: 
be in actual occupation, his name is“ 
to be recorded in the ‘Remarks’ - 
column (column No. 24) as “baqabza ' 
so and so” (Rule A-71, para 3). Tf 
may so happen, and decided cases 
show that it does so happen, that dif. 
ferent persons are found to be in 
possession of a land at the time of the 
tri-annual inspections. The Lekhpal 
has to enter their names as occupants, 
may be in the remarks column, but 
the picture emerging at the close of 
the year will reveal that different per- 
sons were in occupation of the land— 
some one during the Kharif season, 
some one during the Rabi season and 
some one probably taking charge, on 
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the sly, of a bona vacantia. When the 
true owner is away, the trespassers 
will play and the law which governs 
them is might is right. It cannot be 
the policy of the Act that everyone of 
these fleeting trespassers must fi 
recognition and be made eligible for 
the acquisition of Adhivasi rights. 
None of them, in our opinion, can 
qualify for those valuable rights. It 
was urged that the last entry-holder 
should be recognised as an occupant 
to the exclusion of others but there is 
neither logic nor good sense in such a 
course. The last holder may have been 
in possession for a fractional part of 
the year and such possession may 
adventitiously coincide with the April 
visit of the Lekhpal. Besides, such a 
construction, as said already, will only 
encourage greater lawlessness amongst 
trespassers. Every one of them will 
make a frantic attempt to be last in 
the queue. 


T. Rightly therefore, the High 
Court of Allahabad and the Board of 
Revenue, U. P. have been uniformly 
taking the view that the right con- 
ferred by Section 20 (b) (ij) can be 
availed of by those persons only who 
are recorded as occupants for the en- 
tire Fasli year 1356 and not by those 
who are recorded as occupants for a 
part of the year. (See Shyam Sunder 
Lal v. Mangali, 1963 All LJ 286; Ram 
Chander v. Chhotu, 1957 All LJ 24 
(Rev.) Girdhari v. Raghubir Singh etc. 
1958 All LJ 183 (Rev.) ). It would seem 
that the Board of Revenue struck a 
discordant note in the instant case 
only, but it is necessary to point out 
that the Board rested its decision on 
the circumstance that the appellant 
was the “sole heir” of Ram Adhar. In 
making that assumption the Board was 
in error, because in the earlier pro- 
ceedings it was held that the appellant 
was not the widow of Ram Adhar and 
she traced no other line of heirship. 


8. It is clear from the entry 
on which the appellant relies that her 
name was entered as an occupant as 
from February 24, 1949. The Fasli 
year 1356 commenced on July 1, 1948 
and ended on June 30, 1949. As the 
entry does not show that the appel- 
lant was in occupation of the land 
throughout the year, she is not entit]- 
ed to the Adhivasi rights under S. 20 
(b) G) of the Act. 


Deban Das v. State of W. B. 
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9. Some attempt was made to 
contend that the appellant was shown 
as a joint occupant along with Ram 
Adhar during the lifetime of the lat- 
ter and therefore she must be held 
to have been in possession for the 
whole year. An uncertified copy of 
the entry to which counsel drew our 
attention does not bear out this sub- 
mission and in fact such a contention 
was never raised at any earlier stage. 

10. In the result we confirm 
the judgment of the High Court and - 
dismiss the appeal with costs. 


Appeal dismissed. 


AIR 1973 SUPREME COURT 1331 
(V 60 C 296) 
P. JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. 


Deban Das, etc, Petitioners v. 
The State of West Bengal, Respondent. 
Writ Petns. Nos. 219, 223, 224 and 
227 of 1971, D/- 7-12-1971. 
Index Note: — (A) West Bengal 
(Prevention of Violent Activities) Act 
(President’s Act 19 of 1970), S. 12 (1) 
— Confirmation of detention by Gov- 
ernment — Confirmation must be 
within three months from the date of 
detention. AIR 1972 SC 1924, Foll. 
(Para 2) 
‘Brief Note: — (A) Confirmation 
by State Government of opinion of the 
Advisory Board as to existence of 
sufficient cause for detention should 
be made within a period of three 
months from the date of detention 
though the communication thereof to 
detenu need not be made within that 
period, but within a reasonable period. 
(Paras 2 to 6) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1924=W.P. No. 218 
of 1971, Deb Sadhan v. State 
of W. B. 
„ ., Lhe Judgment of the Court was 
delivered by 
P. JAGANMOHAN REDDY, J.:-~ 
These petitions under Article 32 chal- 
lenge the Order of the District Magis- 
trate detaining them under the West 
Bengal (Prevention of Violent Activi- 
ties) Act 1970 (hereinafter called: ‘the 
Act’). The main contentions have been 
set ouf in Writ Petn. No. 218 of 1971 
(reported in AIR 1972 SC 1924) which 
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we have just disposed of. These 
are, namely; (i) Whether the manda- 
tory provisions of the Act have been 
complied with; (ii) Whether the 
grounds are irrelevant or vague; and 
(iii) Whether the State Government 
has confirmed the opinion of the Ad- 
visory Board that there was sufficient 
cause for detaining them within three 
months from the date of the detention 
and whether the communication to the 
detenu has been made within that 
_ period. 


2. We have also in that peti- 
tion held that the confirmation by the 
State Government of the opinion of 
the Advisory Board that there is suf- 
ficient cause for detention, should be 
made within three months. from the 
date of detention though the communi~ 
cation to the detenu need not be 
made within that period, but within 
a reasonable period. 


3. In Writ Petition No. 219 of 
1971 the accused was arrested on 
27-2-71 on which date the grounds wera 
served upon him. The detention Order 
which was made on 24-2-71 by the 
District Magistrate of the 24~Parganas 
and reported to the State Government 
on 26-2-71 was approved by the State 
Government on 4-3-71. On the same 
day the State Government made a 
report to the Central Government. A 
representation was received from the 
detenu on 11-3-71 and it was rejected 
on 27-3-71. The State Government on 
that very day sent the detention Order, 
representation and the grounds to the 
Advisory Board. It appears that the 
detenu made another representation 
on 22-4~71 and the State Government? 
rejected that representation on 23-4-71, 
The opinion of the Advisory Board 
was received on. 4-5-71, which was 
confirmed on 30-7-71 and communi- 
cated to the detenu on 4-8-71. It 
would appear that though the Advi- 
sory Board’s opinion was received by 
the State Government within three 
months from the date of the deten- 
tion of the petitioner, it was not con~- 
firmed within that time but beyond 
three months as such the detention is 
invalid. 

4. Writ Petition No. 223 of 
1971: An order of detention was made 
by the District Magistrate, Burdwan 
on 23-3-71 which was communicated 
to the Government on the same day 
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and received the approval of the 
State Government on 1-4-71. On the 
same day a report was sent to the 
Central Government. The accused was 
arrested on 6-5-71 and was served 
with the order of detention and the 
grounds on the same day. A reference 
was made to the Board on 4-6-71. Two 
representations were received by the 
State Government on 5-6-71 and 
11-6-71 and both of them were rejected 
on 1-7-71. The opinion of the Board 
that there was sufficient cause for de- 
tention was received on 6-7-71 which 
was confirmed by the Government on 
10-8-71. The communication was made 
on the very next day on 11-8-71. The 
confirmation having taken place be- 
yond three months, it is clear that the 
detention of the petitioner is invalid. 


5. Similarly in Writ Petition 
No. 224 of 1971 an Order for deten- 
tion was made by the District Magis- 
trate of 24-Parganas on 24-3-71 and a 
report was made to the State Govern- 
ment on 30-3-71. The Government 
approved the order of detention 
of 3-4-71 and on the same day it 
reported to the Central Government. 
The petitioner was arrested on 2-4-71 
and was served with the order of de~ 
tention and the grounds on the same 
day. His representation was received 
on 26-5-71 which was rejected the 
next day on 27-5-71. The case of the 
petitioner was placed before the 
Board on 1-5-71 and the opinion of 
the said Board that there was suffi- 
cient cause for petitioner’s detention 
was received on 11-6-71. The confir- 
mation by the State Government was 
made on 7-7-71 which was communi~ 
cated to the detenu on 12-2-71 (sic). 
The confirmation being beyond three 
months, the order of detention is il- 
legal. 


6. In Writ Petition No. 227 of 
1971 also the confirmation was beyond 
three months and hence invalid. In 
this case the order of detention was 
made by the District Magistrate of 24- 
Parganas on 30-3-71. A report to the 
State Government was made on 1-4- 
71 which was approved on 8-4-71 and 
a report was made to the Central 
Government on the same day. The 
petitioner was arrested on 1-4-71 and 
a representation was received from 
him on 13-4-71. It was rejected on 
28-4-71. The matter was placed before 
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the Board on 30-4-71 and the board 
made its report on 10-6-71. that there 
is sufficient cause for detention. The 
State Government confirmed this opi- 
nion on 15-7-71 beyond three months 
and communicated it to the detenu 
on 29-77-71. 


7. As the detention of these 
petitioners are invalid we had already 
directed them to be released on 3-12- 
1971. The petitions are accordingly al- 
lowed. 

Petitions allowed. 


AIR 1973 SUPREME COURT 1333 


(V 60 C 297) 
(From Allahabad: 1972 Tax. L. R. 
1782) 
K. S. HEGDE AND H. R. 
KHANNA, JJ. 


State of U. P. and another, Ap- 
pellants v. M/s. Annapurna Biscuit 
Mig. Co. and others, Respondents. 


Civil Appeal No. 1716 (NT) of 
1972, D/- 16-4-1973. 


Index Note: — (A) U. P. Sales 
Tax Act (15 of 1948), S. 29-A (as in- 
serfed by Amending Act 20 of 1971)— 
The section is ultra vires powers of 
State Legislature. 


Brief Note: (A) A State Legisla- 
ture is not competent to pass a law 
requiring a dealer to deposit in the 
Government Treasury the amount 
wrongly realised by him as sales tax. 
Hence S. 29-A is ultra vires Entry 54 
of List II of the 7th Schedule of the 
Constitution. Such a power cannot be 
said to be ancilliary or incidental to 
the power under Entry 54 nor can 
such a legislation be justified under 
Entries 7 or 10 of List ITT of the 7th 
Schedule of the Constitution. (1970) 
25 STC 155 (SC) and AIR 1964 SC 
922 and AIR 1971SC 946, Followed; 
1972 Tax LR 1782 (All), Affirmed. 

(Paras 4, 5, 6) 
Cases Referred: Chronological Paras 
AIR 1971 SC 946=(1970) 26 STC 
254=1971 Tax LR 414, Ashoka 
Marketing Ltd. v. State of 
Bih 4,5 


ar 
(1970) 25 STC 155 (SC) Commr. 
of Sales Tax v. Ganga Sugar 
Corporation Ltd. 
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State of U. P. v. A. B. Mfg. Co. (Khanna J.) 


[Pr. 1} S. C. 1333 


AIR 1964 SC 922=(1964) 15 STC 
403, Abdul Quader and Co. v. 
Sales Tax Officer, Hyderabad 1, 4 


The following Judgment of the 
Court was delivered by 

KHANNA, J.— This appeal by 
certificate is directed against the judg- 
ment of Allahabad High Court where- 
by that court held that provisions of 
Section 29-A of the U. P. Sales Tax 
Act (Act 15 of 1948) (hereinafter 
referred to as the principal Act) in- 
serted by Section 15 of the U. P. 
sales-tax (Amendment and Validation) 
Act, 1971 (Amendment Act of 1971) 
(hereinafter referred to asthe Amend- 
ing Act) as well as Section 17 of the 
Amending Act to be unconstitutional. 


This Court in the case of Com- 
missioner of Sales-tax v. Ganga Sugar 
Corporation Ltd., (1970) 25 STC 155 
(SC) held that Section 8-A (4) of the 
principal Act was ultra vires the State 
Legislature. Section 8-A (4) read 
as under. 

“8-A (4) Without prejudice to the 
provisions of clause (g) of sub-sec. (2) 
of Section 14, the amount realised by 
any person as tax on sale of any goods 
shall, notwithstanding anything con- 
tained in any other provision of this 
Act, be deposited by him in a Govern- 
ment treasury within such period as 
may be prescribed, if the amount so 
realised exceeds the amount payable 
as tax in respect of that sale or if no 
tax is payable in respect thereof.” 
The Court in that context relied upon 
the decision in Abdul Quader and Co. 
v. Sales-tax Officer, Hyderabad, (1964) 
15 STC 403=(AIR 1964 SC 922). It 
was held in Abdul Quader’s case 
that the State Legislature in making’ 
a similar provision, viz. Section 11 
(2) in the Hyderabad General Sales 
Tax Act, could not be regarded as 
having directly legislated for the im- 
position of sales and purchase tax 
under entry 54 list II in the seventh 
Schedule to the Constitution because 
the amount though collected by way 
of tax was not exigible as tax under 
the law. It was observed: 


“We do not think that the ambit 
of ancillary or incidental power goes 
to the extent of permitting Legisla- 
ture to provide that though the 
amount collected may be wrongly — 
by way of tax is not exigible under 
the law as made under the relevant 
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taxing entry, it shall still be paid 
over to Government, as if it were a 

In 1969 the Uttar Pradesh Taxa- 
tion Amendment Act, 1969 (U. P. Act 
11 of 1969) was passed. Section 17 of 
that Act inserted Section 29-A which 
read as under: _ 

“29-A — Refund in special cases. 

Notwithstanding anything con- 
tained in this Act or in any other law 
for the time being in force or in any 
fudgment, decree or order of any 
court, where any amount is either de- 
posited or paid by any dealer or other 
person under sub-section (4) or sub- 
section (5) of Section 8-A such amount 
or: any part thereof shali on a claim 
being made in that behalf in such 
form and within such period as may 
be prescribed, be refunded to the per- 
son from whom such dealer or the 
person had actually realised such 
amount or part, and to no other per- 
son.” 
On August 22, 1971 the Amending Act 
was published. A number of amend- 
ments were made by - the amending 
Act in the principal Act. By S. 10 of 
the Amending Act, sub-sections (4) 
and (5) of Section 8-A were omitted. 
Section 15 of the Amending Act was 
as under: 

15. For Section 29-A of the prin- 
cipal Act, the following section shall 
be substituted, namely: 


*29-A (1) Where any amount is 
realised from any person by any 
dealer purporting to do so by way of 
realisation of tax on the sale of any 
goods to such person, such dealer shall 
deposit the entire amount so realised 
into the Government treasury, within 
such period as may be prescribed, 
notwithstanding that the dealer is not 
liable to pay such amount as tax or 
that only a part of it is due from him 
as tax under this Act. 


_ (2) Any amount deposited by any 
dealer under sub-section (1) shall, to 
the extent if is not due as tax, be 
held by the State Government in 
trust for the person from whom it was 
realised by the dealer, or for his legal 
representatives, and the deposit shali 
discharge such dealer of the liability 
in respect thereof to the extent of the 
deposit. ; 
(3) Where any amount is deposit- 
ed by any dealer under sub-section (1), 


A. F. Re 


such amount or any part thereof shall, 
on a claim being made in that behalf 
in such form as may he prescribed, be 
refunded, in the manner prescribed, to 
the person from whom  sucħ dealer 
had actually realised such amount or 
part, or to his legal representatives, 
and to no other person. 

Provided that no such claim shall 
be entertained after the expiry of 
three years from the date of the order 
of assessment or one year from the 
date of the final order on appeal, revi- 
sion or reference, if any, in respect 
thereof, whichever is later. 

Explanation — The expression 

“final order on appeal, revision or 
reference’ includes an order passed by 
the Supreme Court under Article 32, 
Article 132, Article 133, Article 136 
or Article 137, or by the High Court 
under Article 226 or Article 227 ol 
the Constitution.” 
Section 17 contains fransitional pro- 
visions for deeming and validation 
consequent upon the deletion of sub- 
sections (4) and (5) of Section 8-A and 
the substitution of Section 29-A in the 
principal Act. 

2. ‘The dispute relates to the 
amount which a dealer wrongly rea- 
lises as sales-tax from the customer 
and the question which arises for 
consideration is whether a State legis- 
lature has the legislative competence 
to pass a law for the deposit of that 
amount in the Government Treasury. 
In other words, is there any entry in 
List Ii or List WI ofthe Seventh Sehe- 
dule to the Constitution under which 
the State Legislature could make such 
a law? So far as Section 17 of the 
amending Act is concerned, the High 
Court observed that this section was 
dependent upon and interrelated with 
Section 15 of the Amending Act. Sec- 
tion 17 provides that the amount al- 
ready deposited under Section 8-A (4) 
of the principal Act shall be deemed 
to be under Section 29-A as substi- 
tuted by Section 15 of the Amending 
Act. Section 15 is the principal provi- 
sion, while Section 17 is an ancillary 
provision. If Section 15 was unconsti- 
tutional, Section 17 would also share 
the same fate and would have to be 
struck down as unconstitutional be- 
cause it is linked with S. 15 and can- 
not exist independently of that section. 
Learned Advocate General appearing 
for the appellant State has not, and 
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in our opinion, rightly o the 
correctness of the view taken by the 
' High Court in this respect. 


3. We may now deal with the 
provisions of Section 15 of the Amend- 
ing Act as a result of which S. 29-A 
was substituted in lieu of the old Sec- 
tion 29-A in the principal Act. Sec- 
tion 29-A deals with the amount 
wrongly realised by a dealer on sale 
of goods to any person. Sub-section (1) 
of Section 29-A of the principal Act 
makes it obligatory on the part of the 
dealer to deposit such amount into 
the Government Treasury ‘“notwith- 
standing that the dealer is not liable 
to pay such amount as tax or that only 
a part of it is due from him as tax 
under this Act.” Sub-section (2) pro- 
vides that the amount so deposited by 
a dealer shall to the extent it is not 
due as tax from him be held by the 
State Government in trust for the 
person from whom it was realised by 
the dealer or for his legal representa- 
tives. It further provides that when a 
dealer has deposited the amount into 
the Treasury, he shall no longer be 
liable to the person from whom he 
has realised the amount. According to 
sub-section (3) of the section, the 
amount deposited into the Govern- 
ment Treasury by the dealer or any 
part thereof shall, on a claim being 
made in that behalf in such manner 
and form as may be prescribed, be re- 
funded to the person from whom the 
dealer had actually realised the amount 
or part, or to his legal representatives. 
Section 29-A thus seeks to ensure the 
deposit into the Government Trea~ 
sury of the amount by a dealer as has 
been wrongly realised by him as sales 
tax. As the said amount does not con- 
stitute sales-tax, it is not covered by 
entry 54 in List II of the Seventh 
Schedule to the Constitution which 
relates to taxes on sale or purchase of 
goods other than newspapers subject 
T ne provisions of entry 92A of 

ist I. 


4. The argument that provision 
like Section 29-A is ancillary or in- 
cidental to the Collection of tax legi- 
timately due under a law made under 
entry 54 has no force. Such an argu- 
ment was rejected by this Court in 
Abdul Quader’s case, (1964) 15 STC 
403 = (AIR 1964 SC 922) (supra) in 
the following words: 


State of U. P. v. A. B. Mfg. Co. 


“The provision however is at- 
tempted to be justified on the ground 
that though it may not be open to a 
State Legislature to make provision 
for the recovery of an amount which 
is not a tax under entry 54 of list IZ 
in a law made for that purpose, it 
would still be open to the legislature 
to provide for paying over all the 
amounts collected by way of tax by 
persons, even though they really 
are not exigible as tax, as part of the 
incidental and ancillary power to 
make provision for the levy and col- 
lection of such tax......But where the 
legislation under the relevant entry 
proceeds on the basis that the amount 
concerned is not a tax exigible under 
the law made under that entry, but 
even so lays down that though it is 
not exigible under the law, it shall be 
paid over to Government, merely be- 
cause some dealers by mistake or 
otherwise have collected it as tax, it 
is difficult to see how such a provi- 
sion can be ancillary or incidental to 
the collection of tax legitimately due 
under a law made under the relevant 
taxing entry.” 

The above observations were quoted 
with approval by a six-judge Bench 
of this Court in the case of Ashoka 
Marketing Ltd. v. State of Bihar, 
(1970) 26 STC 254=(AIR 1971 SC 946). 
In that case the provisions of S. 20A 
of the Bihar Sales-tax Act which were 
substantially similar to those of 
S. 29-A now impugned before us were 
assailed. Shah J. (as he then was) 
speaking for the Court observed: 

l “A provision which enables the 
dealer to pass on the liability for pay- 
ment of tax is incidental to legislation 
for sales tax. But we are unable to 
hold that a provision under which a 
dealer is called upon to pay to the 
State an amount which has been col- 
lected by him on a representation — 
express or implied — that an equal 
amount is payable by him under the 
Bihar Sales-tax Act, is a provision in- 
cidental tc the power to levy ‘tax on 
sale or purchase of goods’ within the 
meaning cf Entry 54 List II of the 
Seventh Schedule. Entry 54, List IT of 
the Seventh schedule comprehends 
the power to impose tax, to prescribe 
machinery for collecting the tax, to 
designate officers by whom the liabi- 
lity may be imposed and to prescribe 
the authority, obligation and indemni- 
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ty of the officers. The State legislature 
may under entry 54, List II be compe- 
tent to enact a law in respect of matters 
necessarily incidental to ‘tax on the 
sale and purchase of goods’. But a 
provision compelling a dealer who ‘has 
deliberately or erroneously recovered 
an amount from the purchaser on a 
representation that he is entitled to 
recover it to recoup himself for pay- 
ment of tax, to pay over that amount 
to the State cannot, in our judgment, 
be regarded as necessarily incidental 
to Entry 54, List II. In effect the pro- 
vision is one for levying an amount as 
tax which the State is incompetent to 
levy. A mere device cannot be per- 
mitted to defeat the provisions of the 
Constitution by clothing the claim in 
the form of a demand for depositing 
the money with the State which the 
dealer has collected, but which he was 
not entitled to collect.” 


In view of the above deci- 
sion, the contention that the impugn- 
ed Act would be covered by entry 54 
in list II can plainly be not accepted. 


5 Argument has been advanced 
before us on behalf of the appellant 
that the impugned law would be 
covered by entry 7 in List III which 
relates, inter alia, to contracts. A simi- 
lar argument was advanced in the case 
of Ashoka Marketing Ltd. (1970) 26 
STC 254=(AIR 1971 SC 946) (supra) 
and was rejected in the following 
words: 


“We fail to appreciate how power 
to legislate in respect of entries 6, 7 
and 13 would authorise the State 
Legislature to legislate in respect of 
recovery from the dealer of an amount 
which the dealer was in law not en- 
titled to collect, but which he has 
collected. The power to legislate in 
respect of sub-sections (3), (4) and (5) 
of Section 20A does not fall under en- 
tries 6, 7 and 13 of List III expressly, 
nor can it be said that the power to 
legislate is necessarily incidental to 
the power contained in entries 6, 7 
and 13 of List ITI.” 


6. Lastly, it has been argued 
that the law in question relates to 
trust and can be justified under en- 
try 10 in List III. We, however, fail 
to see as to how such a law can be 
said to relate to trusts. A trust is an 
obligation annexed to the ownership 
of property and arises out of confi- 
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dence reposed in and accepted by the 
owner or declared and accepted by 
him for the benefit of another or of 
another and the owner (see Section 3 
of the Indian Trusts Act, 1882). It is 
plain that a law compelling deposit of 
money wrongly realised as sales-tax 
cannot in pith and substance be con- 
sidered to be a law relating to trusts. 
The mere use of the word “trust” in 
sub-section (2) of Section 29-A would 
not make the impugned law to be one 
relating to trusts. 


OL The appeal consequently 
fails and is dismissed with costs. 
ORDER 


8 Following our decision in 
Civil Appeal No. 1716 of 1972, deli- 
vered on 16-4-1973, these appeals 
{Civil Appeals Nos. 1717 of 1972, 167 
to 170, 413. 414-415 and 733 of 1973] 
are dismissed with no order as to 
costs, 

Appeals dismissed. 





AIR 1973 SUPREME COURT 1336 . 
(V 60 C 298) 
(From: Gujarat)” 
A. N. RAY AND D. G. PALEKAR, JJ. 
Bai Hiragauri, Appellant v. Abdul 
one Mamadji and another, Respon- 
ents. 


Civil Appeals Nos. 1713-1714 of 
1967, D/- 3-4-1973. 

Index Note: —- (A) Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol Act (57 of 1947), S. 29 (2) {as 
amended by Gujarat Act 18 of 1965)— 
Exercise of amended jurisdiction re- 
trospectively — C. R. A. Nos. 446 & 
569 of 1962, D/- 18-10-1966 (Guj), Re- 
versed. 


Brief Note: —- (A) Where a decree 
in a suit for eviction of tenant has 
become final long before the amend- 
ment of Section 29 (2) of the Act in 
1965 by Gujarat Act 18 of 1965, the 
decree could not be set aside in exer- 
cise of jurisdiction under amended 
S. 29 (2). The High Court could exer- 
cise only revisional powers under Sec- 
tion 115, C.P.C. Civil Revn. Applns. 
Nos. 446 and 569 of 1962, D/- 18-10-1966 


*(Civil Revn. Applns. Nos. 446 and 
569 of 1962, D/- 18-10-1966 — Guj.) 


DQ/DQ/B759/73/DVT 


1973 


(Guj.) Reversed; AIR 1968 SC 1336, 
Followed. (Para 5) 


Index Note: — (B) Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol Act (57 of 1947), S. 12 (3) (a) and 
(b) — Concurrent finding that a suit 
falls under Ci. (a) and not under Cl. (b) 
cannot be set aside in revision by 
High Court. (X-Ref: Civil P.C. (1998), 
S. 115) AIR 1966 SC 439 and AIR 
1864 SC 1341, Followed. (Para 6) 


Cases Referred: Chronological Paras 


AIR 1968 SC 1336=(1968) 3 SCR 
623, Keshavlal Jethalal v. 
Mohanlal Bhagwandas 
AIR 1966 SC 439=1966-1 SCJ 
212, Ratilal v. Ranchhodbhai 6 
AIR 1964 SC 1341=(1964) 5 SCR 
157, Abbasbhai v. Gulamnabi 6 


The following Judgment of the 
Court was delivered by 


PALEKAR, J:— These are ap- 
peals by special leave from the judg- 
ment and Order dated October 18, 
1966 of the High Court of Gujarat at 
Ahmedabad in Civil Revision - Appli- 
cations No. 446 of 1962 and 569 of 
1962 respectively. 


2. Bai Hiragauri — the ap- 
pellant, is the aggrieved landlady and 
the respondents Abdul Kadar Mamadji 
and Abdul Rahim Musaji respectively 
are the tenants. The suits were for 
their eviction. Abdul Kadar was let 
out the premises bearing no. 1155 on 
a monthly rent of Rs. 23/- and Abdul 
Rahim was let out another shop bear- 
ing no. 1155/2-3 and the monthly rent 
was Rs. 40/-. The tenants had agreed 
to bear the dues in respect of muni- 
cipal taxes and consumption of elec~ 
tricity. Abdul Kadar did not pay the 
rent from 1st November, 1956 to 31st 
August, 1957 and similarly Abdul 
Rahim was in arrears of rent from Ist 
February, 1957 to 3lst August, 1957. 
Under the law, they were liable to be 
evicted for being in arrears for more 
than six months. As required by law 
the landlady gave them notice of evi- 
ction on 12-9-1957 calling upon them 
to pay the arrears of rent and to quit 
and deliver up vacant possession of the 
shops in their possession on or before 
the 30th September, 1957. The tenants 
did not pay up nor did they send a 
reply to the notice. So the landlady 
filed two separate suits one being 
Civil Suit No. 4613/1957 and the other 
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being 2612/1957. The suits were con- 
tested. Both. the suits were consolida- 
ted and disposed of together. The 
Trial court by its judgment dated the _ 
17th November, 1960 held that the te- 

nants were in arrears for more than 
the statutory six months; that the 
standard rent was the same as claim- 
ed by the landlady; that the tenants 
were liable to pay the municipal tax 
in addition and that in view of S. 12 
(3) (a) of the Bombay Rent Act, as ap- 
plied to the Gujarat area, both the 
tenants were liable to be evicted. 


3. The tenants went in appeal 
to the City Civil Court. The appeals 
were heard together and the learned 
City Civil Judge who heard the ap- 
peals confirmed the findings and the 
decrees of the Trial Court. The ap- 
peals were disposed of on January 31, 
1962. From this judgment the two te- 
nants filed Civil Revision Applications 
to the Higħ Court. The learned single 
Judge, who heard the Revision appli- 
cations, relying upon a previous judg- 
ment of that court, held that since the 
rent was not “payable by the month” 
as required by Section 12 (8) (a) 
referred to above the cases fell within 
Section 12 (3) (b) of the Act and, 
therefore, decrees for eviction could 
not be passed. It is from that Order 
that the present appeals have been 
filed by the landlady by special leave. 


4. A preliminary objection 
seems to have been raised before the 
High Court on behalf of the landlady 
that a revision did not lie and under 
Section 29 of the Bombay Rent Act in 
its application to Gujarat, the Order 
passed by the City Civil Court was 
final and since no question under Sec- 
tion 115 C.P.C. arose the revision was 
not maintainable. This objection was 
rejected by the learned Judge who 
pointed out that under Section 29 (2) 
as it stood amended by Gujarat Act 18 
of 1965 the High Court had jurisdic- 
tion. Before that amendment the sub- 
section read, “No further appeal shall 
lie against any decision in appeal 
under sub-section (1)”. But by the 
amendment the following was substi- 
tuted therefor: “No further appeal 
shall lie against any decision in appeal 
under sub-section (1) but the High 
Court may, for the purpose of satis- 
fying himself that any such decision 
in appeal was according to law, call 
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for the case in which such decision 
was taken and pass such order with 
respect thereto as it thinks fit.” In 
the opinion of the learned Judge hav- 
ing regard to the amended S. 29 (2) 
he could examine the decision as a 
whole and enquire as to whether the 
decision arrived at as a whole was ac- 
cording to law or not and the High 
Court was not confined merely to the 
authority to see whether there were 
any errors of law. Thus the learned 
Judge came to the conclusion that the 
decisions were not in accordance with 
law because, in his opinion, though the 
monthly rent was admittedly as claim- 
ed by the landlady, since the tenants 
were also liable to pay the municipal 
tax in addition, it could not be said 
that these were cases where the “rent 
was payable by the month” within the 
meaning of Section 12 (3) (a). It is 
not necessary to consider whether this 
- view is correct because the present ap- 
peals must succeed on other points. 


5. It is obvious from the judg- 
ment of the High Court that it inter- 
fered with the concurrent findings of 
the lower courts on the ground that if 
had jurisdiction to deal with the cases 
under Section 29 (2). It seems to have 
escaped the learned Judge’s notice that 
the revisions before him arose out of 
suits which had been filed in 1957. 
Therefore, though the revisions were 
heard after the 1965 amendment 
referred to above the revisions were 
not liable to be disposed of under the 
changed law. It has been held by this 
court in Keshavlal Jethalal v. Mohan- 
lal Bhagwandas, (1968) 3 SCR 623 = 
(AIR 1968 SC 1336) that in a case 
like this in which the appellate decree 
had become final under the unamend~ 
ed Section 29(2) of the Bombay Rent 
Act, it could not be set aside in exer- 
cise of the jurisdiction under the 
amended Section 29 (2) the amend- 
ment having been made long after the 
appellate decree had become final, The 
High Court could deal with the cases 
only under its revisional powers under 
Section 115 C.P.C. The learned coun=- 
sel for the tenants appearing before us 
conceded the position and requested 
that the cases may, therefore, be re- 
manded to the High Court for being 
disposed of under Section 115 C.P.C. 


6. We do not think any useful 
purpose will be served by sending the 
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cases back to the High Court. As al- 
ready pointed out the learned Judge 
interfered in these cases only because 
he thought that he had jurisdiction to 
do so under Section 29 (2) as amended. 
It is obvious that he had recourse to 
that section. because in view of the 
decided cases, he could not have inter- 
fered with the final decision of the 
City Civil Court under Sectien 115, 
C.P.C. The court in which the suits 
had been filed had jurisdiction to con- 
sider whether the suits fell within 
Section 12 (3) (a) or Section 12 (3) (b). 
Both the courts held on the facts that 
the cases fell under Section 12 (3) (a). 
Even if that finding was crroneous in 
law—and we do not want to suggest 
that it was—the courts had jurisdiction 
and it cannot be said that that juris- 
diction was exercised illegally or with 
material irregularity. The worst that 
could be said is that they had placed 
an erroneous construction on the rele- 
vant provisions. It has been held by 
this court in Ratilal v. Ranchhodbhai, 
AIR 1966 SC 439 which was also a 
case under the same Rent Act that an 
erroneous construction placed upon a 
statute does not amount to exercising 
qurisdiction illegally or with material 
irregularity and would not furnish a 
ground for interference under Sec- 
tion 115 C.P.C. See also Abbasbhai 
v. Gulamnabi, ATR 1964 SC 1341. 

7. In the result, therefore, the 
appeals are allowed. The Order passed 
by the High Court is set aside and the 
decrees passed by the City Civil Court 
are confirmed. The tenant respondents 
are given three months time to vacate 
the premises. The respondents shall 
pay the costs of the appellant before 
the High Court and this court. 


Appeals allowed, 
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M/s. Kapcor Nilokheri Co-op. Dairy 
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of India and others, Respondents. 
Civil Appeal No. 2232 of 1969, D/- 
16-3-1973. 


DQ/DQ/B344/73/BNP 


1973 K. N. Co-op. D. F. Socy. v. Union of India 


_ Index Note: — (A) Arbitration 
Act (1940) S. 30—Setting aside award 
= Question of Law — Interference. 


Brief Note.—- (A) Where an arbi- 
trator is called upon to decide the effect 
of the agreement, he has really to 
decide a question of law, i.e. of inter- 
preting the agreement, and hence, his 
decision is not open tochallenge. AIR 
1949 PC 334 and 29 LA. 51 (PC), Rel. 
on. (Para 12) 


Cases Referred: Chronological Paras 


AIR 1949 PC 334=1949 All LJ 
490, Durga Prosad v. Sewkish- 


endass | 

41901) 29 Ind App 51=ILR 29 
Cal 167 (PC), Ghulam Jilani 
y. Muhammad Hassan 12 


= Mhe following Judgment of the 
‘Court was delivered by 


ALAGIRISWAMI, J.— This ap- 
peal is against the judgment of the 
High Court of Punjab and Haryana 
dismissing the appellant’s appeal 
against the judgment of the Senior 
Subordinate Judge, Karnal making 
the award in a dispute between the 
appellant and the respondents a Rule 
of Court. The facts necessary for deci- 
sion are as follows. 


_ 2 In 1948 the Government of 
Tndia sponsored a scheme to build and 
establish a colony for the resettlement 
and rehabilitation of displaced persons 
at Nilokheri and started several indus- 
tries including a dairy farm. Some of 
the founders of the appellant Society 
took over the dairy farm business 
from the Rehabilitation Administra- 
tion under an agreement dated 1-10« 
1950. They later formed themselves 
into a co-operative society and took 
over the same business and entered in- 
to an agreement on 6-5-1953. There 
fs no dispute that originally the whole 
transaction was made under the agree- 
ment of 1-10-50 and that the disputes 
‘had to be decided: on the basis of the 
agreement of 6-5-1953. On the ground 
that the appellant Society did not pay 
its dues regularly in pursuance of the 
agreement the dispute between the 
parties was referred io. an arbitrator, 
a Subordinate Judges of the Punjab 
Judicial Service. The“award was made 
on 30-11-1963. Thereupon the respon- 
dents applied fo the Senior Subordi- 
nate Judge of Karnal to make the 
award a Rule of Court and the Subor- 
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dinate Judge accordingly made it a 
Rule of Court. The appellant's appeal 
to the High Court also having failed 
e appeal has been filed by special 
eave. 


3. Before the Arbitrator the 
appellant’s total claim against the res- 
pondents was for a sum of Rupees 
1,26,800/-. In addition they also claim- 
ed that the respondents should be 
directed to transfer the 150 acres of 
land allotted to them at the rates 
charged from other agriculturists after 
adjustment of the rent already receiv- 
ed by the Administration. On the 
other hand the counter claim of the res- 
pondents was for a sum of Rupees 
79,232.65 and also that the Govern- 
ment land in possession of the appel- 
lant should be returned to the Nilo- 
kheri Administration. 


4. The Arbitrator being a Judi- 
cial Officer has treated the matter as 
if it were a suit before him and given 
reasons for the award which is as 
long as a judgment of a civil Court 
in 4 similar matter would be. That has 
given the appellant a good deal of 
room for arguments on various mat- 
ters. But the main points urged before 
the Courts below as well as before us 
were these: 


_ _1. The Arbitrator had misconduct- 
ed himself in that having failed to in- 
clude the question of privilege in the 
award he had interpolated the order 
of 14-9-63. 

_ 2. He had not considered the ques- 
tion on the basis of the pleadings. 


3. He had no jurisdiction to make 
an award in respect of the land and 
buildings which were not part of the 
reference. _ 

4. He had misconstrued the term 
‘provisional’ in the agreement regard- 
ing cattle > 

5. He had been influenced by the 
speech made by the then Chief Minis- 
ter of Punjab on 14-11-63 at Nilokher! 
accusing the Society of mismanage- 
ment. 

Points T, 2 & 4: 

Be It was on point (1) that Mr. 
B.R.L. Iyengar, the learned Advocate 
for the appellant, made his most .seri- 
ous complaint. There is no doubt that 
if his complaint that the Arbitrator 
did not give a ruling on the question 
of privilege claimed by the respon- 
dents in respect of certain documents 
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summoned by the appellant and did 
not decide the question or pass an 
order therein on 14-9-63, the date on 
which the order in the file purports 
to have been made but had subsequent- 
ly interpolated it, is sustained the ap- 
pellant would be entitled to succeed 
completely and the award would have 
to be set aside in toto without refer- 
ence to any other consideration. No 
award given by an Arbitrator who is 
held guilty of such fraudulent mis~ 
conduct could ever be upheld. But 
having given our most anxious consi- 
deration to this question we are not 
able to persuade ourselves to take a 
view different from that of the learn- 
‘ed Subordinate Judge and the High 
Court who considered the matter. In 
. addition to relying on the evidence of 
their two witnesses the argument of 
the appellants was based on these 
facts: The appellants had given their 
written arguments regarding the ques- 
tion of privilege even on 12-1-63. The 
written arguments on behalf of the 
respondents was given on 14-9-63, and 
the appellants had reiterated their 
arguments on this question even in 
their rejoinder on 24-9-63. The order 
sheet does not show that the order 
regarding privilege was pronounced 
on 14-9-63, the date which the order 
bears. There is no reference in the 
award to this question having been 
decided on 14-9-63. 

6. The Arbitrator himself was 
examined as a witness before the 
Subordinate Judge and he asserted 
that he had pronounced the order on 
14-9-63. So did another witness Mr. 
Suhendar Singh, the Administrator of 
the Nilokheri Administration. On the 
appellant’s side its President and the 
‘advocate who appeared on their be- 
half gave evidence to the contrary. 
The learned Subordinate Judge in 
dealing with this question considered 
that there was no reason to disbelieve 
the Arbitrator and that in any case 
whether the question of privilege 
was decided or not on 14-9-63 and 
made known to the Society the same 
day or not, is not very relevant in 
connection with the alleged miscon~ 
duct of the Arbitrator and the pro- 
ceedings on the ground that the par- 
ties had already advanced their argu- 
ments before the Arbitrator by that 
date and the respective cases had con- 
cluded and there is nothing on record 
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to suggest that the Society, at any 
stage, pressed that.the question of 
privilege be decided before the award 
was given so that it might be able to 
produce secondary evidence, in case 
the question of privilege was decided 
against it. The High Court con- 
sidered that it was not neces- 
sary to determine about the truth- 
fulness of the testimony of either 
the advocate or the Arbitrator 
because there is no real issue which - 
necessitates such a finding nor can a 
specific decision be given in the ab- 
sence of more material on the record. 
It took the view that the order as to 
privilege has caused no injustice to 
the Society and it is not its case that 
at any stage it wanted to produce 
more evidence which was not allowed 
by the Arbitrator. It finally came to 
the conclusion that the Arbitrator 
could not be held guilty of any mis- 
conduct in relation to the order on the 
question of privilege. 


T. We agree with tħe High 
Court in this view. That is the most 
charitable view to take in the circum- 
stances of this case. It is obvious that 
till they found that the award was 
against them the appellants did not 
make any serious complaint about the 
question of privilege. The documents 
in respect of which privilege was. 
claimed related to the interpretation 
of the word ‘provisional’ in respect of 
47 Nilli She-Buffaloes costing Rupees 
35580-1-9 and 39 Tharparkar Cows 
costing Rs. 11941.00, against both of 
which the word ‘provisional’ appears, 
The appellant’s case was that this 
word was put in because depreciation 
was to be allowed in respect of those 
cattle and the final cost of these two 
sets of animals was not decided by 
that time. The Arbitrator himself had 
occasion to look into the documents 
before deciding on the question of 
privilege and we have also had the 
benefit of looking into these docu- 
ments. They are not very helpful to 
the appellants except enabling them 
to make a grievance of it. There was 
already on record a copy of the stand- 
ing order of the Military Cattle Farm 
at Ambala regarding this question of 
depreciation wherein it is pointed out 
that for the lactation period of 9 
months a sum of Rs. 150 was to be 
allowed as depreciation and thereafter 
at the rate of 10 per cent of the book 
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value of the animal. Based on this the 
appellant had claimed a depreciation 
of Rs. 33,083-0-0. We have looked into 
the calculation sheet filed by the ap- 
pellant before the Arbitrator. Curious- 
ly nobody seems at any stage, either 
before the Arbitrator or before the 
Subordinate Judge or before the High 
Court to have cared to have a look at 
these documents at all. To take only 
one instance, in respect of the Nilli 
She Buffalo the value is given as 
Rs. 750 and the depreciation as 
Rs. 600 instead of showing the de- 


preciation as Rs. 150 and the price of. 


the cattle as Rs. 600. Same is the case 
with regard to the Tharparkar Cows. 
If this had been looked into it would 
have been at once noticed that in res- 
pect of the depreciation, even if they 
had been entitled to it, the appel- 
lants could not claim Rs. 33,083/- buf 
only about Rs. 6000/- and odd. 

8. Moreover, it has been right- 
Iy pointed out on behalf of the res- 
pondents that at no stage did the ap- 
pellants insist that the question of 
privilege should be decided so as to 
enable them to let in any secondary 
evidence, In the- written arguments 
filed on 12-1-63 on behalf of the ap- 
pellants it has been stated: 


“The matter of privilege has been 
argued at length before your good- 
self. The documents have now to be 
got looked into by your learned self. 
The claimants feel sure that these 
documents do not leave any doubt, 
whatsoever, about the genuineness of 
their claim. In any case if the privi~ 
lege is upheld then from the fact that 
the department is raising the plea of 
privilege on such ordinary document 
a strong presumption should be raised 
against the department and it should 
be presumed that had the records been 
made part of the file, they would have 
upheld the case of the claimants.” 


Thus, the appellants did not make an 
issue of the question of privilege but 
left it to the Arbitrator. In their 
rejoinder filed on 24-9-63 the appel- 
Jants had stated as follows: 


“The claimants as well as res- 
pondent base their claims on the 
agreement and on nothing else. All 
that the Hon’ble Arbitrator has to 
decide is as to what the agreements 
Ri and R2 really mean? There are no 
assurances, or agreements or arrange- 
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ments besides the agreements R1 and 
R2” 

There is, tħerefore, very little room 
for the appellants to have any genuine 
grievance about these documents in 
respect of which the privilege was 
claimed not being available before the 
Arbitrator. Furthermore, the word 
‘provisional’ might not necessarily 
mean that the final figure would be 
less than the figure found in the 
agreement. There is evidence that the 
price paid for some of the cattle pur- 
chased by the Nilokheri Administra- 
tion was not finally known and, there- 
fore, if ultimately the price happened 
to be more than what was shown in 
the agreement the appellants would 
have to pay more. There is in fact evi- 
dence on record to show that the Ad- 
ministration had recommended to the 
Government to give credit to the ap- 
pellants for the sum of Rs. 3412/- in 
respect of these cattle but that the 
Government of India turned down this 
recommendation and, therefore, a de- 
bit was raised against the appellants 
in respect of this amount. We also 
think that there is considerable force 
in the argument on behalf of the res- 
pondents that as the parties had filed 
applications for extension of time for 
pronouncing of award after the hear- 
ing was over on 14-9-1963, they would 
have raised this question at that time 
if they had really any grievance. In 
fact in their letter dated 12-8-1963 the 
appellants showed their interest in the 
award proceedings coming to a close 
soon. 

9. We do not, therefore, feel 
that ‘we would be justified in revers- 
ing the concurrent findings of both 
the Courts below that the order 
regarding privilege was made and 
pronounced on the date on which 
it was made. There is no par- 
ticular reason why the Arbitra- 
tor should have resorted to this 
fraudulent act. The award would not 
have been weakened in any way if 
the documents in respect of which 
privilege had been claimed had been 
placed on record. Nor is it in any way 
strengthened by the order on the ques- 
tion of privilege. 

10. We may also refer to the 
fact that soon after the agreement, on 
28-5-53 the appellants’ Manager 
had written to the Chief Accountant 
of the Rehabilitation Colony that-the 
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cost of the animals was mentioned as 
provisional because the books were not 
complete and he requested that exact 
book value of the animals as on 1-10- 
1950 may be intimated to him. 
Another document, Ext. ‘A-36 also 
shows that the appellants knew what 
the book value was. Incidentally the 
same figures appear in the calcula- 
tions filed by the appellants on the 
question of depreciation in respect of 
the Tharparkar Cows, To the same 
effect is the letter Ext. R-5 dated 14- 
12-53. The figures given by the ap- 
pellants’ Society in Ext. R-7 dated 27- 
10-52 are the same as found in the 
appellants’ counter claim before the 
Arbitrator. 


11. In the circumstances the 
appellants should also be deemed to 
have waived any objections that they 
may have had on the question of pri- 
vilege. In “Russell on Arbitration” 
(Seventeenth Edition) at page 182 
statement of law is given as follows: 


“Objections to a decision of the 
arbitrator as to whether or not to ad- 
mit evidence, may be waived, like 
other objections to the manner in 
‘which the proceedings are conducted. 


A party to an arbitration cannot 
be allowed to lie by and then, if the 
award is unfavourable, seek to set it 
aside on the ground that during the 
proceedings the arbitrator gave a rul- 
ing or decision contrary to the rules 
of evidence which the party during 
the proceedings took no steps to ques- 
tion.” 


We are, therefore, of the opinion that 
the Arbitrator cannot be said to have 
misconducted himself in the matter 
of his order on the question of privi- 
lege, nor are the appellants entitled 
to any relief on the question of de- 
preciation based on the word ‘provi- 
sional’ in the agreement. 


12. Mr. Nariman, the Addi- 
tional Solicitor General, appearing on 
behalf of the respondents also con- 
tended that the appellants having 
specifically stated that their claims 
are based on the agreement and on 
nothing else and all that the Arbitra- 
tor had to decide was as to the effect 
of the agreement, the Arbitrator had 
really to decide a question of law, Le. 
of interpreting the document, the 
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agreement of 6-5-53 and his decision 
is not open to challenge. We agreg 
with him: see the decisions in Durga 
Prosad v. Sewkishendas, AIR 1949 PC 
334 and Ghulam Jilani v, Muhammad 
Hassan, (1901) 29 Ind App 51 (PC). 


Point 3: 


13. The appellants’ contention 
that the Arbitrator has no jurisdiction 
in respect of the land and buildings is 
also without substance because in 
their claim before him the appellants 
themselves had contended that the 
land should be conveyed to them. The 
agreement makes it quite clear that 
only the use of the land was made 
available to the Society for growing 
the fodder and other foods for the ani- 
mals and the limit of 135 acres was 
fixed against 80 milch cattle. It was 
also made clear that if there is an 
deficiency in the number of cattle 1 3/4 
acres would have to be relinquished 
for every head of cattle found short. 
It is also clear from the evidence that 
instead of using the land for raising 
fodder the appellants used it for rais- 
ing cash crops. The appellant’s Presi- 
dent himself admitted that they raised 
Paddy, Jowar etc. He maintained, con- 
trary to what is found in the contract, 
that there was no restriction against 
raising crops other than fodder crops. 
Some basis was sought for this argu- 
ment on behalf of the appellants in 
the evidence of the Administrator 
wherein he said that the contract had 
not been rescinded. But he had been 
working as Administrator only from 
1-6-1960 and the arbitration had start- 
ed even on 4-9-1959. As already men- 
tioned, in the claim of the appellants 
and the counterclaim of respondents 
as well as in the arguments on behalf 
ofthe Government the return of the 
Tand was asked for because the Society 
had used the land for purposes other 
than stipulated in the agreement and 
not because the agreement was ter- 
minated. Therefore, this argument 
about the respondents not being en- 
titled to claim return of the land be- 
cause agreement had not been termi- 
nated seems to have been an after- 
thought. This plea has been taken for 
the first time only in the special leave 
petition. We hold that there is no 
merit in this argument and the Arbi. 
trator was competent to give an award 
on the matter of return of the land. 
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Point 5: 
14, We accept the conclusion 


of the Courts below that there is no 
substance in this contention. 

15. A bare look at the facts of 
this case would show that having 


received cattle worth about sixty 
thousand rupees as well as other 


equipment worth over ten thousand! 
rupees and not having paid the instal- 
ments as stipulated in the agreement 
it needed a lot of nerve on the part 
of the appellants to have made out a 
claim of Rs. 1,26,800/- against the Ad- 
ministration. However, they have suc~ 
ceeded in hanging on to the land and 
other facilities for over 14 years since 
the date of reference to the arbitration, 
There is no justice at all in their 
claim and we do not see any defect in 
the award or in the judgment of the 
Courts below. They have merely tried 
to drag on the case relying on any 
little thing that was available more as 
a matter of afterthought. 

16. The appeal is dismissed. 
The appellant will pay the respon- 
dents’ costs. . 

Appeal dismissed. 





AIR 1973 SUPREME COURT 1343 
(V 60 C 300) 
(From. Patna) E 
J. M. SHELAT AND Y. V. CHAN- 
DRACHUD, JJ. 
Jagdish Narain Maltiar, Appel- 
Tant v. The State of Bihar and others, 
Respondents. 


Civil Appeal No. 1804 of 1967, D/- 
15-3-1973. 

Index Notes — (A) Constitution 
of India, Art. 133 (1) (a) — Leave to 
appeal under—Grant of—Validity. 

Brief Note: — (A) Where the 
petitioner had challenged the order of 
removal itself and if he were to get 
more than Rs. 20,000/~ as arrears of 
salary if he succeeded and was rein- 
stated, grant of certificate under 
CL (1) (a) was valid. 1970 (2) SCC 
275. Distinguished. (Para 6} 


Index Note: — (8) Constitution of 
India Art. 226 — Delay by unprovid- 
ee for memorials — Held not excus- 
apies 
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of Bihar. {Prs. 1-5} S. U. 1343 


Brief Note: — (B) Where the peti~ 
tioner a dismissed Government ser- 
vant after being informed that his ser- 
vices were terminated for misconduct, 
spent about three years in sending 
memorials to the Government, a re~ 
medy not appointed by law, the High 
Court was justified in rejecting his 
writ petition filed thereafter aganist 
his dismissal, on ground of delay. 

(Para 8) 
Cases Referred: Chronological Paras 


(1970) 2 SCC 275=(1970) 1 SC 
WR 708, Satyanarain Prasad 
v. State of Bihar 


The following Judgment of the 
Court was delivered by 


CHANDRACHUD, J.:— This ap- 
peal is founded on a certificate grant~ 
ed by the Patna High Court under 
Article 133 (1) (a) of the Constitution. 


2. The appellant was appoint- 
ed as a Supply Inspector in 1948. In 
1957, while he was in charge of the 
Wagerganj Godown a complaint of 
bribery was made against him. An 
inquiry was held into that complaint 
but eventually the appellant was 
removed from service by an order 
dated September 16, 1958. 


3. On September 28, 1958 the 
appellant filed Writ Petition No. 87 of 
1960 (1958?) in the Patna High Court 
but that Petition was dismissed on 
21-1-1960 presumably because a state- 
ment was made on behalf of the State 
Government that the appellant was not 
removed for misconduct but his ser- 
vices being temporary were terminat- 
ed by a simple order of discharge. 


4, The appellant thereafter 
made a representation to the Govern- 
ment asking that his case be reviewed 
and that he be paid gratuity. In reply 
it was stated by the Government that 
the claim for gratuity could not be 
entertained in view of the fact that 
the appellant’s services were terminat- 
ed for gross misconduct. 


5. The appellant thereafter 
submitted further memorials to the 
Government and on September 23, 
1966 he filed the present Writ Peti- 
tion in the High Court. By an order 
dated September 27, 1966 the High 
Court dismissed the Petition sum- 
marily on the ground that it was fil- 
ed after an abnormal delay. 


1344 Ss. C. 
6. There is no substance in 


the preliminary objection raised by. 


the respondent that the certificate 
granted by the High Court under Arti- 
cle 133 (1) (a) is invalid on the ground 
that the amount or value of the sub- 
ject matter of the dispute is not of 
the description mentioned in clause (a). 
Reliance is placed in support of this 
argument on the decision in Satya- 
narain Prasad v. State of Bihar, (1970) 
2 SCC 275 but that case, in our opi- 
nion, is clearly distinguishable. Pro- 
ceedings were started therein against 
a Government servant who was asked 
to show cause why he should not be 
removed from service. The notice to 
show cause was challenged by him 
under Article 226 of the Constitution 
but the petition was summarily dis- 
missed by the High Court. The High 
Court then granted a certificate under 
Article 133 (1) but it was held by this 
court that the certificate was invalid 
as the claim in the petition by which 
the validity of the notice to show 
cause was challenged could not 
be regarded as of a value not 
less than Rupees 20,000/-. Such a 
claim was said to be not capable of 
valuation. In the instant case the Writ 
Petition was filed against an order of 
removal from service and it is plain 
that ifthe Petition were to succeed and 
appellant reinstated in a service he 
shall have been entitled to arrears of 
salary amounting to Rs. 20,000/- or 
upwards. The High Court was there- 
fore right in granting the certificate 
under Article 133 (1) (a) of the Con- 
stitution. 

T: But equally, tħere is no 
substance in the appellant’s contention 
that the High Court was in error in 
dismissing the Petition on the ground 
that it was filed after an abnormal de- 
lay. It is only necessary to mention a 
few dates in order to show how the 
High Court was justified in the view 
it took. The first Writ Petition filed 
by the appellant was dismissed on 
January 21, 1960. The appellant made 
a representation to the Government 
more than 3 years thereafter ie. on 
June 4, 1963. He received a reply to 
his representation on August 17, 1963 
in which it was stated that his ser- 
vices were terminated for gross mis- 
conduct. On December 2, 1963 he sub- 
mitted a fresh memorandum to the 
Government. On February 6, 1964 he 
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-submitted yet another memorandum. 


He waited to receive a reply till Sep- 
tember 2, 1965 on which date he filed 
a further representation. He received 
an order rejecting his representation 
on May 15, 1966. 


= 8. Thus it was in August, 1963 
tħat the appellant discovered that his 
services were really determined for 
gross misconduct. For nearly 3 years 
thereafter he kept on submitting one 
memorandum after another to the 
Government and it was not until late 
in 1966 that he filed a Writ Petition 
in the High Court to challenge the 
order of removal. The memorials pre- 
sented by him to the Government 
were in tħe nature of mercy peti- 
tions and he should have realised 
that in pursuing a remedy which was 
not duly appointed under the law he 
was putting in peril a right of high 
value and significance. By his conduct 
he disabled the High Court from 
exercising its extraordinary powers in 
his favour. We are therefore of the 
opinion that the High Court was jus- 


tified in refusing to entertain the peti- 


tion. 

_ 9 The appeal is accordingly 
dismissed, but in the circumstances 
there will be no order as to costs. 


Appeal dismissed, 





AIR 1973 SUPREME COURT 1344 
(V 60 C 301) 

(From Allahabad: (1969) 1 I-T.J. 715) 
K. S. HEGDE AND P. JAGAN- 
MOHAN REDDY, JJ. 

M/s. Dehra Dun Tea Co. Ltd. and 
another, Appellants v. Commissioner 


of Income Tax, U. P. Lucknow, Res- 
pondent. 


Civil Appeals Nos. 56-61 of 1970, 
D/- 12-12-1972. 


Index Note: — (A) Income-tax 
Act (1922), S. 10 (2) (xv) — Business 
expenses — What are. 


Brief Note: — (A) Lands owned 
by tea-growers being their business 
assets, tax paid on such lands under 
U. P. Act 31 of 1957 is a business ex- 
pense. (1969) 1 LT.J. 715 (Al), Re- 
versed. AIR 1972 SC 1880, Followed. 

(Para 3) 
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Cases Referred: Chronological Paras 


AIR 1972 SC 1880=84 ITR 735 
=1972 Tax LR 873, Indian 
Aluminium Co, Ltd. v. Commr. 
of Income Tax, West Bengal 3, 4 

ATR 1966 SC 1250=60 ITR 277%, 
Travancore Titanium Product 
Lid. v. Commr. of Income Tax 
Kerala 2, 3 


The following Judgment of the 
Court was delivered by 


HEEGDE, J.—— These are appeals 
by special leave. They are directed 
against the decision of the High Court 
of Allahabad in a reference under 
Section 66 (1) of the Indian Income 
Tax Act 1922 (tobe hereinafter refer- 
red +0 as the Act). The common ques- 
tion of law referred in these appeals 
was: 

‘whether the tax paid by the as- 
sessee company on the _ tea-garden 
lands under the U. P. Large Land 
Holdings Tax Act, 1957 (U.P. Act 
XXXI of 1957) is liable to be deduct- 
ed under Section 10 (2) (xv)?”. 


2, The High Court answered 
this question in favour of the Reve- 
nue. It did so following the decision of 
this Court in Travancore Titanium 
Product Ltd. v. C.LT. Kerala, 60 ITR 
277=(AIR 1966 SC 1250). 


3. Tt may be noted that the 
assessee - companies (there are two 
companies) are taxed under Section 10 
of the Act. Their income is consider- 
ed as business income. The assessee 
companies are tea-growers and the 
activity they carry on is a business 
activity. Therefore, the question is 
whether the tax paid by them under 
the U. P. Act XXXI of 1957 is an item 
of expenditure coming within the 
scope of Section 10 (2) (xv) of the Act. 
In Indian Aluminium Co. Ltd. v. Com- 
mr. of Income Tax, West Bengal, 84 
ITR 735 = (AIR 1972 SC 1880) a 
Five-Judge Bench of this Court modi- 
fied the decision of this Court in Tra- 
vancore Titanium Products case 60 
ITR 277 = (AIR 1966 SC 1250) (supra) 
holding that if the expenditure laid 
out by the assesseeis as an owner-cum-~- 
trader and the expenditure is really 
incidental to the carrying on his busi- 
ness it must be treated to have been 
laid out by him as a trader and as 
incidental to his business. On the basis 
of that rule it came to the conclusion 
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that the wealth tax paid by a trader 


on his business assets is liable to be 


deducted under Section 10 (2) (xv) of 
the Act. Applying the ratio of that 
decision to the facts of the present 
case it is clear that the lands owned 
by the assessee companies are its busi- 
ness assets and the tax paid thereon 
under the U. P. Act XXXI of 1957 is 
an item of expenditure laid out by 
the assessee companies as traders and 
as incidental to their business. Con- 
sequently the same must be treated as 
an item of expenditure under S. 10 
(2) (xv) of the Act. 


4. Mr. Karkhanis appearing 
for the Revenue contended that so far 
as tea-growers are concerned they are 
both the owners of lands as well as 
traders. It is for that reason they are 
assessed only on 40 per cent. of their 
net income, applying Rule 24 of the 
Rules framed under the Act. Accord- 
ing to him the tax paid under the 
U. P. Act XXXI of 1957 is a tax levi- 
ed on the owners and not on the tra- 
ders. Consequently the ratio of the 
decision of this Court in Indian Alu- 
minimum Company's case 84 ITR 735=> 
(AIR 1972 SC 1880) (supra) is inappli- 
cable. We are unable to accept this 
contention as correct. A tea-grower is 
considered under the Act, read with 
Rules as an owner-cum-trader. There- 
fore, any item of expenditure incurred 
by him must be considered as an item. 
of expenditure incurred by a trader 
in connection with his business acti- 
vity. It is true that only 40 per cent 
of the net income of the tea-growers 
are brought to tax under the Act; but, 
at the same time, the tea-growers will 
also be entitled only to 40 per cent of 
the expenditure incurred by them. 
Under Rule 24, only 40 per cent of the 
net income is brought to tax. Hence 
we are unable to accept the contention 
of Mr. Karkhanis that the ratio of the 
decision of this Court in the Indian 
Aluminium Company’s case 84 ITR 
735=(AIR 1972 SC 1880) (supra) is 
inapplicable to the facts of this case. 
Lastly, Mr. Karkhanis contended that 
in view of the Income-tax (Amend- 
ment) Act 1972, an assessee company 
is not entitled to claim any deduction 
in respect of the tax paid by them. In 
this connection he relies on Section 2 
of the Amendment Act of 1972. That 
section reads: 
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“2. Amendment of Section 40, In 
Section 40 of the Income-tax Act, 1961 
(43 of 1961) (hereinafter referred to 
as the principal Act), after sub-clause 
(ii) of clause (a), the following sub- 
clause shall be, and shall be deemed 
always to have been, inserted, namely: 


"(iia) any sum paid on account of 
wealth-tax.” 


Explanation: For the purposes 
of this sub-clause, “wealth-tax” means 
wealth-tax chargeable under the 
Wealth-tax Act, 1957 (27 of 1957), or 
eny tax of a similar character charge- 
able under any law in force in any 
country outside India or any tax 
chargeable under such law with refer- 
ence to the value of the assets of, or 
the capital employed in, a business 
or profession, carried on by the as- 
sessee, whether or not the debts of the 
business or profession are allowed as 
a deduction in computing the amount 
with reference to which such tax is 
charged, but does not include any tax 
chargeable with reference to the value 
of any particular asset of the business 
or profession;”,. 


5. We are unable to accept the 
contention of Mr. Karkhanis that this 
- Section has any bearing on the point 
arising for decision in this case. Here- 
in we are not dealing with Wealth- 
tax, ie. a tax on net assets nor with 
any of the taxes referred in the ex- 
planation. :; 


6. In the result these appeals 
are allowed and the answer given by 
the High Court is revoked and the 
‘question referred to the High Court 
is answered in favour of the assessee, 
In other words, the answer to the 
question is that on the facts and in 
the circumstances of the case the tax 
paid under the U. P. Large Land Hold- 
ings Tax Act, 1957, is an admissible 
deduction from the taxable income of 
the assessee companies. The appellants 
are entitled to the costs of these ap~ 
peals in this Court as well as in the 
High Court but there will be only one 
hearing fee. 


Appeals allowed. 





A. 1. B. 


AIR 1973 SUPREME COURT 1346 
(V 60 C 302) 
(From: Delhi)* 
H. R. KHANNA AND Y. V. CHAN- 
DRACHUD, JJ. 


Bhagwan Kaur, Appellant v. Shri 
Maharaj Krishan Sharma and others, 
Respondents. 

Criminal Appeal No. 235 of 1969, 
D/- 25-10-1972. 

Index Noter — (A) Constitution 
of india, Art. 136 —= Appeal under —~ 
Reappraisal of evidence. 

Brief Note: — (A) The Supreme 
Court in an appeal under Art. 136 does 
not normally reappraise evidence un- 
less it finds some glaring infirmity in 
the judgment of the High Court as 
might have resulted in miscarriage of 
justice, (Para 21) 

Index Note: — (B) Evidence Ac 
(1872), S. 45—Expert evidence—Evi- 
dence of handwriting expert. 


_ Brief Note: — (B) The evidence 
of a handwriting expert, unlike that 
of a fingerprint expert, is generally of 
a frail character and its  fallibilities 
have been quite often noticed. The 
court should, therefore, be wary te 
give too much weight to the evidence 
of handwriting expert. Conclusions 
based upon mere comparison of handa 
writing must at best be indecisive and 
yield to the positive evidence in the 
case, AIR 1954 SC 316, Followed. 

(Para 27) 
Cases Referred: Chronological Paras 
AIR 1954 SC 316=1954 SCR 919, 
Kishore Chandra v. Ganesh 
Prasad 


M/s. Bawa Gurcharan Singh and 
Harbans Singh, for Appellant. M/s. 
Nuruddin Ahmed and B. Dutta Advo-« 
cates (for No. 1), M/s. Nururddin Ah- 
med and G. D. Gupta Advocates (for 
No. 2), for Respondents. 

The following Judgment of the 
Court was delivered by 

KHANNA, J.:-—~ Maharaj Krishan 
Sharma (34) and his mother Shanti 
Devi (55) were convicted by the Addi- 
tional Sessions Judge Delhi under 
Section 302 read with Section 34 
Indian Penal Code on the allegation 
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that they caused the death of Shanti 
Devi alias Prem Lata (25), wife of 
Maharaj Krishan accused, by forcibly 
pouring sulphuric acid in her mouth, 
and were sentenced to undergo im- 
prisonment for life. On appeal the 
Delhi High Court acquitted the two 
accused by giving them the benefit of 
doubt. The present appeal was there- 
after filed by Bhagwan Kaur, mother. 
of Shanti Devi deceased, by special 
leave against the acquittal of the two 
accused respondents. 


2. The prosecution case is 
that Shanti Devi deceased was the 
daughter of PW 5 Dayal Das, Sub-Ins- 
pector CID of Delhi. The deceased was 
married to Maharaj Krishan accused, 
who is a science teacher in a Delhi 
school, on February 20, 1963. The ac- 
cused, it is stated, did not feel happy 
with the dowry brought by the deceas- 
ed. The relations of the deceased with 
her husband became strained and the 
deceased complained of ill-treatment 
by the two accused. On account of the 
strained relations the deceased on oc- 
casions would go to her father’s house 
and stay there for some time, but as 
it was she would again come back to 
the house of the accused. A report 
was also once lodged with the police 
by the deceased against the accused 
for ill-treatment. In May 1964 Maha- 
raj Krishan accused obtained a writ- 
ing fromthe deceased in which she sta- 
ted that she wanted divorce, 


3. Maharaj Krishan accused 
also ran a private college known as 
N.C. College at his residence in C/96, 
New Rajinder Nagar, New Delhi. On 
January 13, 1965 Hanuman Singh peon 
of that college purchased for the col- 
lege from the shop of Lajpat Rai (PW 
10) one quart of sulphuric acid with a 
ae of 98.9 per cent in a 

ottle, 


A. Towards the end of June, 
Maharaj Krishan accused sent a mes- 
sage through the deceased to his father 
in-law that he wanted some money for 
going to the United Kingdom as he had 
obtained an employment voucher from 
the United Kingdom. Maharaj Krishan 
was, however, told by his mother-in- 
law Bhagwan Kaur (PW 1) that his de- 
mand for money could not be met. On 
July 21, 1965, it is stated, Shanti Devi 
deceased sent a telephonic message 
to her mother Bhagwan Kaur from the 
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house of the accused that she was be= 
ing beaten by her husband. Bhagwan 
Kaur then went to the house of the 
accused. Dayal Das also reached there. 
Shanti Devi then told her . parents 
while weeping that she had been beat- 
en by her husband as he wanted 
money for going abroad. Maharaj Kri- - 
shan accused then admonished the 
deceased and again made a demand 
for money for going to the United 
Kingdom. Maharaj Krishan was, how- 
ever, told by the parents of, the de- 
ceased that they could not pay him 
anything. 

De The present occurrence took 
place on July 23, 1965. On that day 
near about noon time, according to the 
prosecution case, Shanti Devi accused 
went to the house of Sushila Devi 
(PW 9). The house of Sushila Devi is 
opposite to that of the accused. Shanti 
Devi accused then asked Sushila Devi 
to accompany her to the house of the 
accused. Sushila Devi went to that 
house after a few minutes and found 
the deceased lying on a carpet in the 
room. The deceased was crying and 
screaming at that time. Sushila Devi 
felt burning sensation below her feet 
when she approached near the deceas- 
ed. She also felt burning sensation 
when she sat on the sofa. Shanti Devi 
accused then abused the deceased. 
Sushila Devi noticed froth coming out 
of the mouth of the deceased. The de- 
ceased uttered twice the word “Radha- 
swami”, which was the name of her 
Guru and thereafter she became un- 
conscious. Maharaj Krishan accused 
was also present in the house at that 
time and was busy in making tele- 
phonic call to a doctor and asking him 
to come immediately to see his wife. 

6 Dr. Tilak Raj Chadha (PW 
30), homoeopathic physician, is the old 
family doctor of the accused. Accord- 
ing to this doctor, at about 2 p.m. on 
that day he received a telephonic mes- 
sage from Maharaj an accused 
that there was a serious case and that 
the doctor must reach his (Maharaj 
Krishan’s) house at once. Dr, Chadha 
was having his lunch and told Maharaj 
Krishan that he would come after 
finishing the Iunch. Maharaj Krishan, 
however, requested Dr. Chadha not to 
finish the Iunch but to come at once 
as the case was very serious. Dr. 
Chadha, who resides at a distance of 
oniy a furlong from the house of the 
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accused, immediately went to the 
house of the accused. Maharaj Krishan, 
who was standing at the entrance of 
the house, then told Dr. Chadha that 
the deceased had taken something and 
that Maharaj Krishan had just come 
from the school. Dr. Chadha went in- 
side and saw that the deceased was 
lying on the carpet and some saliva 
was coming out from her mouth. Acid 
was found on the carpet near the head 
of the deceased. Dr, Chadha then told 
the accused to place the deceased on 
a cot and remove her to the hospital 
as the case was beyond his control. 
Dr. Chadha also informed the police 
telephonically from the house of the 
accused that there was a case of acid 
poisoning and police should reach at 
once. The deceased was semi-conscious 
at . that time and was crying. Her 
tongue was charred and she could not 
speak. A taxi was then brought and 
the deceased was put in that taxi and 
taken to the Willingdon Hospital. Head 
Constable Sita Ram (PW 29) arrived 
at the house of the accused when the 
deceased was being taken in the taxi 
to the Willingdon Hospital. Head Con- 
stable Sita Ram also went in the taxi 
along with Dr. Chadha, Maharaj 
Krishan accused and the deceased to 
the Willingdon Hospital. 


7. On arrival in the hospital, 
Head Constable Sita Ram made an 
application to the doctor for record- 
ing the statement of the deceased, but 
the doctor said that she was unfit to 
make a statement. ASI Hem Raj (PW 
30) on coming to know of the tele- 
phonic message, first went to the 
house of the accused, and, on being 
told that the deceased had been re- 
moved to the Willingdon Hospital, 
went there. The Assistant Sub-Ins- 
pector met Maharaj Krishan accused 
in the hospital and found him to be 
very much upset. 


8. At about 4.30 pm. on that 
day Dayal Das (PW 5) received a tele- 
phonic message from Rajender Nagar 
police station that his daughter had 
been admitted in the Willingdon Hos- 
pital in a serious condition. Dayal Das, 
accompanied by his wife Bhagwan 
Kaut, then went to the hospital and 
found the deceased lying in the 
Casualty Department with serious 
burns over her face and chest. Maharaj 
Krishan accused was also present at 
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that time outside the hospital. Keshava 
Nand, who is cousin of Bhagwan Kaur 
and his wife Kamla (PW 2) also reach- 
ed the hospital. At about 11 p.m. on 
that night Shanti Devi deceased was 
removed to the female ward. Bhag- 
wan Kaur went with the deceased to 
the ward. Kamla sat in the verandah 
of that ward. 

o D At about mid-night hour, it 
is alleged, Shanti Devi deceased re- 
gained consciousness and opened her 
eyes, Bhagwan Kaur asked the deceas- 
ed as to what had happened, but the 
deceased could not speak and made a 
gesture indicating that she would like 
to write something. Bhagwan Kaur 
then went to the doctor’s room and 
found nobody present there Bhagwan 
Kaur picked up a of piece paper which 
was lying on the floor of that room. 
She also picked up a pen lying on the 
table. Bhagwan Kaur on return sup- 
ported the deceased by sitting by her 
side and the deceased started writing 
on the paper. Bhagwan Kaur put a 
spit-pan upside down under the paper 
with a view to support it. After writ- 
ing something the deceased shook the 
pen indicating that there was no more 
ink in it. Bhagwan Kaur then brought 
another pen from the table in the doc- 
tors room and with that pen, the de~- 
ceased wrote something more. After 
the deceased had completed, the writ- 
ing, Bhagwan Kaur took the pen back 
to the doctor’s room and placed it on 
the table. The writing of the deceased 
is PW 1/A and is in Hindi. It was 
signed in Hindi by the deceased as 
Shanti Devi. The deceased also ap- 
pended her signature on it in English. 
The writing was to the following 
effect: 

“I am in senses now. A quarrel 
took place at my house yesterday and 
my husband asked me that he had no 
connections with me and that I should 
go to my parents. I did not go. There- 
upon my husband caught hold of my 
hands forcibly and my mother-in-law 
put some drug in my mouth forcibly 
with her hands, some of which got 
into (my mouth) and some scattered 
at the ground. 

Written by 


Shani Sharma 
(Shanti Sharma Maharaj) 
Shanti Devi Sharma C/o Maharaj 
Krishan Sharma. 
(Husband Name)” 
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10. Bhagwan Kaur, according 
to the prosecution case, is illiterate and 
could not read what had been written 
by Shanti Devi deceased. When Bhag- 
wan Kaur insisted upon the deceased 
Speaking something, the deceased told 
Bhagwan Kaur that the two accused 
had put acid on her tongue. Bhagwan 
Kaur then started weeping whereupon 
Kamla came inside. Kamla too was 
told by Shanti Devi deceased that she 
had been forcibly given something in 
her mouth and that she had given a 
writing to her mother. Soon thereafter 
Bhagwan Kaur became unconscious 
and regained consciousness at 5 a.m. 


11. The condition of Shanti 
Devi deceased deteriorated in the 
morning, and she died at about 10.45 
am. 


12. ASI Hem Raj first prepar- 
ed inquest report PW 5/J in the pre- 
sence of the two accused. In the afore- 
said inquest report, the Assistant Sub- 
Inspector recorded the statements of 
the two accused. Maharaj Krishan ac- 
cused in the course of his statement 
in the inquest report, stated that there 
used to take place petty quarrels þe- 
tween him and his wife, who had not 
given birth to any child, but the mat- 
ter used to be patched up. On July 23, 
1965, according to Maharaj Krishan, 
he told the deceased at the time he 
was taking meals about his proposed 
visit to England. Shanti Devi accused 
was also present at that time. The de- 
ceased then tried to dissuade Maharaj 
Krishan from going to England but he 
advised her to complete her studies 
and pass B.A.B.T. examination during 
the period he remained abroad. Shanti 
Devi accused then went out. Maharaj 
Krishan also went towards the kitchen 
to leave the utensils there. Maharaj 
Krishan then heard cries of the deceas-~ 
ed. Both he and his mother rushed to 
the spot where the deceased was pre- 
sent. The deceased then pointed to- 
wards a bottle containing acid lying 
in the almirah and told the accused 
that she had taken acid out of that. 
Maharaj Krishan also noticed some 
stains of acid scattered in the room. 
Maharaj Krishan immediately rang up 
Dr. Chadha. The doctor sent a report 
to the police station with the consent 
of Maharaj Krishan. The deceased was 
then taken to Willingdon Hospital. 


To similar effect was the statement oi 
Shanti Devi accused. 


13. According to ASI Hem 
Raj, at about 2.45 pm. Bhagwan Kaur 
made a statement PW 1/B to him. In 
the course of that statement Bhagwan 
Kaur referred to the previous strained 
relations of the accused with the de= 
ceased. Bhagwan Kaur also made ` 
reference to the writing of dying de- 
claration PW 1/A by the deceased 
during the night as well as to oral 
statement of the deceased to Bhagwan 
Kaur. Bhagwan Kaur at the same 
time handed over dying declaration 
PW 1/A to ASI Hem Raj. The Assis- 
tant Sub-Inspector then prepared 
another inquest report PW 5/D in 
which he recorded the statements of 
Bhagwan Kaur and Dayal Das. A case 
was registered on the basis of state- 
ment PW 1/B of Bhagwan Kaur at 
police station Rajinder Nagar at 3.25 
p.m. 


14, Post-mortem examination 
on the body of Shanti Devi deceased 
was performed by Dr. R. L. Handa at 
2.30 p.m. on July 25, 1965. The doctor 
expressed the opinion that the death 
of the deceased was due to corrosive 
poisoning probably by acid. He also 
expressed the view that the acid of 
that much quantity could not be forc- 
ed intothe stomach by somebody else. 
The case was thereafter investigated 
by ASI Hem Raj (PW 33) and Ins- 
pector Jagdish Kumar (PW 35). Writ- 
ing PW 1/A was sent to Dr. S. K. 
Sharma Government Examiner of 
Questioned Documents. Dr. Sharma 
expressed the opinion that there was 
similarity in writing PW 1/A and 
Other documents containing the ad- 
mee writing of Shanti Devi deceas- 
e 


15. On February 17, 1966 the 
police submitted areport to the Magis- 
trate that the case should be cancell- 
ed as the evidence indicated that the 
death of the deceased was the result 
of suicide, Shri Jagmohan Magistrate 
then passed an order in accordance 
with that report. On June 1, 1966 
Bhagwan Kaur filed a complaint 
against the accused under Section: 302 
read with Section 34 Indian Penal 
Code on the above allegations. 


16. At the trial the two aceus- 
ed, while not denying the strained | 
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relations with the deceased, stated that 
the deceased had died because she 
had herself swallowed sulphuric acid. 
According to the accused, the sulphu- 
ric acid was not administered to her. 
No evidence was produced in defence. 
17. Learned Additional Ses- 
sions Judge held that the death of 
Shanti Devi deceased was caused by 
the accused in the manner stated by 
her in dying declaration PW 1/A. Evi- 
dence about the oral dying declaration 
of Shanti Devi deceased to Bhagwan 
Kaur and Kamla was not accepted, 


18. On appeal the learned Jud- 
ges of the High Court referred to the 
different circumstances of the case 
and found that those circumstances 
pointed to the conclusion that the de- 
ceased had died as a result of suicide. 
As regards the dying declaration PW 
1/A, the learned Judges took the view 
that there were inherent weaknesses 
and improbabilities which furnished 
intrinsic evidence against the accept- 
ance of the dying declaration. Those 
weaknesses were enumerated as under: 

(1) It starts with the words “At 
this time I am in senses”. It is rather 
unusual that a person in that condi- 
tion would extend that type of assur- 
ance or declaration which appears to 
be an effort to lend a colour of genui- 
neness. . 

(2) The details about her husband 
having asked her to go to her parents 
also brings in an element of doubt be- 
cause normally a person in that con- 
dition will avoid details. 


(3) The Tetter contains the word 
*Lekhak”, which means “the writer”. 
The signatures in Hindi are not com- 
plete as it is only signed as ‘Shani 
Sharma’, Against the Hindi signatures 
there is bracket and then she is alleg- 
ed to have signed in English ‘Shanti 
Sharma Maharaj’. Again at the back 
of the Ietter she has signed in English 
as ‘Shanti Devi Sharma C/o, Maharaj 
Krishan Sharma (Husband Name). The 
last of the abovementioned writing 
shows the meticulous care with which 
the identity of the husband is sought 
to be established. F find it difficult to 
accept that a patient in that agony 
would add the words such as ‘the 
writer’, repeat her signatures in En- 
glish, and the word ‘Maharaj’ also 
which is not found in any of her ad- 
mitted letters such as Exhibits PW 


A. I. Re 
write 
the 


5/G. P.M. and P.W. 5/F and 
what is written at the back of 
paper. 

(4) The writing in the Jetter is in 
a firm hand which is inconsistent with 
the writing of a person in Shanti 
Devi's condition. 

(5) The incomplete signatures as ` 
‘Shani Sharma’ cast a doubt in my 
mind because a person who could write 
so much would not have normally 
made a mistake in putting down com- 
plete Hindi signatures”. 

19. We have heard in this 
Court Mr. Gurcharan Singh on behalf 
of the appellant and Mr. Nurudin on 
behalf of the respondents and are of 
the opinion that the present appeal is 


devoid of any merit. 


20. It is the common case of 
the parties and is proved by the evi- 
dence of Dr. Handa that Shanti Devi 
deceased died due to corrosive acid 
poisoning. Dr. Handa, who arrived at 
this conclusion, found at the time of 
post-mortem examination that both 
the lips of the deceased showed acid 
burns. Two streaks of acid, each 2” 
Jong and one 1/3” broad, were found 
present on either side of the chin. 
Small acid burns were present on the 
forehead, left cheek and chest. On 
internal examination, the doctor found 
that the inner aspect of the lips, the 
lining of the oral cavity and tongue 
were corroded. The teeth were chalky 
white. Food pipe showed corrosion of 
mucus. Stomach was charred black 
and corroded. It had tħree perfora- 
tions and the acid was found to have 
gone to the peritoneal cavity, leaving 
burns on the surface of the liver and 
adjacent structures. Stomach wall was 
friable and was empty. Ducdenum was 
also partly corroded. Reaction of the 
burns was strongly acidic. The quan- 
tity of acid poured into the mouth, in 
the opinion of the doctor, might be 
between half an ounce to one ounce. 


21. According to tne prosecu- 
tion case, it were the accused who 
forcibly poured acid into the mouth 
of the deceased, As against that, the 
defence version was to the effect that 
the deceased committed suicide by 
drinking acid. The High Court on ap- 
preciation of the evidence came tothe 
conclusion that the various circumst- 
ances of the case pointed to the 
inference that the death of the 
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deceased was the result of suicide. 
This Court in an appeal under Arti- 
Iele 186 of the Constitution does not 
normally reappraise evidence unless 
it finds some glaring infirmity in the 
judgment of the High Court as might 
have resulted in miscarriage of jus- 
tice. No such infirmity has been 
brought to our notice. On the contrary, 
we find that the High Court has pro- 
perly appraised the evidence and has 
arrived at its conclusion in a well- 
reasoned judgment. 


22. No eye witness of the Oc- 
currence has been produced -by_ the 
prosecution because, according to ìt, no 
one else was present at the time the 
acid was forcibly poured into the 
mouth of the deceased. To bring the 
charge home to the accused the pro- 
secution has however, relied upon the 
dying declaration PW 1/A alleged to 
have been written by the deceased at 
about mid-night hour in the female 
ward of Willingdon Hospital after the 
deceased had regained consciousness. 
The prosecution has further relied up- 
on: the oral dying declaration said to 
have been made by the deceased at 
first to her mother Bhagwan Kaur 
PW. and thereafter fo Kamla PW in 
fhe female ward of the hospital 
during the night. The evidence 
about the :oral dying declaration 
was rejected -by both the trial 
“court as well as ‘the High Court. 
Regarding the written dying declara- 


fion, the trial court accepted the pro~.- 
.secution evidence, but the High Court. 


found the same to be full of infirmi- 


ties and improbabilities, which have 
already been enumerated earlier, 


Nothing cogent has been brought to 
our notice to take a view different 
from the High Court. 

23. Apart from the infirmities 
and improbabilities pointed out by the 
High Court, we find that the salient 
features of the evidence all point to 


the conclusion that the death of the 


deceased was the result of suicide and 
was not homicidal, We may now refer 
to those features. 


24. According to Dr. Handa, 
who performed post-mortem examina-~« 
tion on the body of the deceased, the 
quantity of acid which was found in 
the stomach of the deceased was so 
much that it could not be poured by 
some one else. The doctor added that 
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the cases of homicidal administration 
of sulphuric acid by force were very 
rare. I£ the victim, according to Dr. 
Handa, is overpowered forcibly and a 
third person pours acid mechanically 
by pulling the tongue out, the acid 
can reach the stomach but not to the 
extent so as to reach the stomach and 
beyond, as was the case with the de- 
ceased. The acid poured into the 
mouth of the deceased was not less 
than half an ounce. The doctor also 
did not find any marks of injuries on 
the body of the deceased other than 
the burns. If the deceased had been 
held forcibly by one of the accused 
and the other accused had poured acid 
into her mouth, the deceased, in our 
opinion, must have offered some resis- 
tance. In such an event, some injuries 
in the nature of abrasions or scratches 
must have been found on the body of 
the deceased. The evidence of Dr. 
Handa shows that no such injuries 
were found on the body. The mate- 
rial on the record also indicates that 
no such injuries were found on the 
person of the accused. The medical 
evidence thus belies the prosecution 
version of the occurrence. 


25. The opinion of Dr. Handa 
tħat it was a case of suicide and not 
homicide is in consonance with the 
views expressed in standard books on 
medical jurisprudence. In Taylor’s 
Principles and Practice of Medical 
Jurisprudence, Twelfth Edition, at 


‘page 235 it is said that sulphuric acid 


is used for suicidal purposes and acci- 
dents occur as a result of it having 
been mistaken for some other liquid. 
According to Modi’s Medical Jurispru~ 
dence and Toxicology, Fifteenth Edi- 
tion page 481, acid may-be taken for 
suicidal purposes. It is further stated: 


“Owing to its acid taste and physi- 
eal changes brought about in the food 
it is not possible to use it for homi- 
cidal purposes, unless the victim hap- 
pens to be a child or an adult who is 
drunk or helpless.” 


According to observations on page 709 
of Gonzales Legal Medicine Pathology 
and Toxicology, Second Edition, “Sul- 
phuric acid, due to its severe corrosive 
action, has rarely been given by mouth 
for homicidal purposes except to chil- 
dren. It is sometimes thrown on a per- 
son to dis-figure the face, and it may 
cause death from the severe burns in- 
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flicted on the skin. Most of tħe cases 
are suicidal, due to the ingestion of 
the acid. Some cases are accidental, 
the acid having been ingested in mis- 
take for a medicine, or mixed with 
food, or poured into the ear, or in- 
jected intothe rectum by error instead 
of a therapeutic drug, or injected into 
the vagina for the purpose of causing 
abortion.” 


26. The conduct of the accus- 
ed immediately after the occurrence 
is consistent with the hypothesis of 
their innocence rather than with that 
of their guilt. It is inconceivable that 
Shanti Devi accused would have call- 
ed her neighbour Sushila Devi PW to 
her house if. Shanti Devi accused along 
with the other accused shortly before 
that had forcibly poured acid into the 
mouth of the deceased. It is also most 
unlikely that Maharaj Krishan ac- 
cused would have made frantic tele- 
phonic calls to Dr. Chadha to immedi- 
ately rush to his house if Maharaj Kri- 
shan along with his mother had pour- 
ed acid into the mouth of the deceas- 
ed. It is further extremely improbable 
in that event that Maharaj Krishan 
would have allowed Dr. Chadha to use 
Maharaj Krishna’s telephone to call 
the police. Maharaj Krishan would 
also in that event have not taken the 
deceased to the hospital. On the con- 
trary, Maharaj Krishan would have, if 
he and his mother had been the real 
culprits, waited for the time till the de- 
ceased died rather than take the risk 
of the deceased regaining conscious- 
ness in the hospital and making a dy- 
ing declaration regarding their com- 
plicity. 


27. So far as the dying de- 
claration PW 1/A is concerned, we 
are of the opinion that the evidence 
about the writing of that document by 
the deceased is of a most unconvinc- 
ing character. The High Court has 
referred to a number of circumstances 
which militate agains; the acceptance 
ofthe evidence regarding the aforesaid 
dying declaration, and we find no 
cogent ground to take a different 
view. It is no doubt true that the pro- 
secution led evidence of hand writing 
expett to show the similarity of hand- 
writing between PW 1/A and other 
admitted writings of the deceased, but 
in this respect, we are of the opinion 
that in view of the main essential fea- 


tures of the case, not much value can 
be attached to the expert evidence. 
The evidence of a handwriting expert, 
unlike that of a fingerprint expert, is 
generally of a frail character and its 
fallibilities have been quite often 
noticed. The courts should, therefore, 
be wary to give too much weight to 
the evidence of handwriting expert. 
In Kishore Chandra v, Ganesh Prasad, 
AIR 1954SC 316 this Court observed 
that conclusions based upon mere 
comparison of handwriting must at 
best be indecisive and yield to the 
positive .evidence in the case. 

28. According to Bhagwan 
Kaur, Shanti Devi deceased wrote the 
dying declaration soom after mid-night 
hour. Question then arises as to why 
Bhagwan Kaur did not immediately 
go out of the female ward and tell her 
husband Dayal Das that the deceased 
had been forcibly administered sul- 
phurie acid by the accused. Bhagwan 
Kaur has tried to explain this omis- 
sion by saying that she was illiterate 
and did not know about the contents 
of writing PW 1/A. Bhagwan Kaur, 
however, admits that soon after the 
deceased had written dying declara- 
tion PW 1/A, the deceased told Bhags=. 
wan Kaur that the two accused had 
forcibly poured sulphuric acid into her 
mouth. It cannot, therefore, be said 
that Bhagwan Kaur remained wun-« 
aware after 1 or 2 am. on the nigh? 
between July 23 and 24 that it were 
the accused who had poured acid into 
the, mouth of the deceased. The im- 
mediate reaction of Bhagwan Kaur, if 
the prosecution story were correct, 
would have been to go out and ap- 
prise her husband, who is a police 
sub-inspector, so thatthe latter might 
inform the police regarding the com- 
plicity of the two accused. Bhagwan 
Kaur has tried to explain this omis- 
sion by stating that she became un- 
conscious. There is, however, no ex= 
planation as to why Kamla, who too 
professes to have been told by the de- 
ceased regarding the forcible admi- 
nistering of acid to the deceased, kept 
quiet and did not convey that infor- 
mation to Dayal Das. It is further ad- 
mitted by Bhagwan Kaur that she 
regained her consciousness at 5 a.m. 
If Bhagwan Kaur had been handed 
over a dying declaration by the de- 
ceased and had also been told by the 
deceased regarding the forcible ad- 
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ering of acid to her by the ac- 
cused, Bhagwan Kaur in that event 
could not have failed to convey that 
information to Dayal Das soon after 
regaining consciousness. Dayal Das 
in that event would have immediate- 
ly reported the matter to the police. 
The fact that no such intimation was 
given to the police till 2.45 p.m, as 
deposed by ASI Hem Raj, creates con- 
siderable doubt regarding the authen- 
ticity of dying declaration PW 1/A as 
well as about the testimony of Bhag- 
wan Kaur and Kamla regarding the 
oral dying declaration of Shanti Devi 
deceased, 

29. Another significan cir- 
cumstance which emerges from the 
evidence on record is that Maharaj 
Krishan came out with the version of 
suicide at the earliest stage. Accord- 
ing to Dr. Chadha, he was told by 
Maharaj Krishan immediately on ar~ 
rival of Dr. Chadha that the deceased 
had taken something. Maharaj Krishan 
and his mother also gave account of 
suicide by the deceased in their state- 
ments recorded in the inquest report 
PW 5/J. As against that, the evidence 
of ASI Hem Raj shows that Bhagwan 
Kaur came out with the story of dy- 
ing declaration at a subsequent stage. 

30. In our opinion, the various 
circumstances of the case irresistibly 
point to the conclusion that the de- 
ceased committed suicide by taking 
sulphuric acid. The appeal consequent- 
ly fails and is dismissed. l 
Appeal dismissed. 





AIR 1973 SUPREME COURT 1353 
(V 60 C 303) 
(From: Calcutta) 
J. M. SHELAT, Y. V. CHANDRA- 
CHUD AND I. D. DUA, JJ. 
Deonarayan Mondal, Petitioner v. 
The State of West Bengal, Respondent. 
Writ Petn. No. 275 of 1972, D/- 
10-10-1972. 
Index Notes — (A) Maintenance 
of Internal Security Act (1971), S. 10 
-- Representation by detenu — De- 
fay in consideration — Condonation. 
Brief Note: — (A) Where the de- 
lay in considering the representation 
made by the detenu is satisfactorily 
explained by the Government, the de- 
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lay cannot be the ground for setting 
aside detention. (Para 3) 

Index Note: — (B) Maintenance 
of Internal Security Act (1971), S. 10 
ae Placing the representation made by 
detenu before the Advisory Board = 
Computation of 30 days. 

Brief Note: —- (B) The represen- 
tation made by the detenu should be 
placed before the Advisory Board 
“within 30 days from the date of de- 
tention under the order”: and not 
within 30 days from the date on which 
the detention order was passed. The 
words “the date of detention under 
the order” mean the date on which the 
detenu was arrested under the order 
of detention. (Para 4) 


The following Judgment of the 
Court was delivered by 


CHANDRACHUD, J.:— By this 
petition under Article 32 of the Con- 
stitution, the petitioner challenges an 
order of detention dated 29th Octoher, 
1971 passed by the District Magistrate, 
24-Parganas, West Bengal, under the 
Maintenance of Internal Security Act, 
1971 (Act 26 of 1971). 


2. The order of detention is 
expressed to have been passed with a 
view to preventing the petitioner 
“from acting in any manner prejudi- 
cial to the maintenance of public order 
Badi .” The petitioner was arrested in 
pursuance of the detention order on 
ist November 1971 and on the same 
date the grounds on which the order 
was passed were served on him. Sta- 
ted briefly, the first ground says that 
on 11-10-1971 the petitioner and his 
associates formed an unlawful assemb- 
ly, that they were armed with pipe 
guns, bombs and other lethal weapons, 
that they attempted to commit the 
murder of one Pravash Chandra Kun- 
du, that the petitioner fired one round 
from his pipe gun and that these acts 
created terror in the particular locae 
lity and disturbed the public order. 
The second ground says that on 13th 
October 1971, the petitioner and his 
associates, being armed with bombs 
and other lethal weapons, attempted 
to commit the murder of one Ram- 
dhari Show for the reason that he did 
not subscribe to their views. The 
petitioner and his associates exploded 
bombs which caused severe injuries to 
Ramdhari, causing a panic and scare 
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in the. particular locality whereby pu-~ 
- blic order was disturbed. 


3. Learned counsel for the 
petitioner challenges the detention 
order on the ground, firstly, that there 
was an abnormal delay on the part of 
the State Government in considering 
the representation made by the peti- 
tioner against the order of detention. 
The representation was received by 
the Government on 7th December 1971 
and it was considered by it after a 
delay of 27 days on 3rd January 1972. 
Apparently, the representation was not 
considered with promptitude, but the 
affidavit filed by the Assistant Secre- 
tary Home (Special) Department, Gov- 
ernment of West Bengal, shows that 
there were adequate reasons why it 
could not be considered earlier. The 
war with Pakistan, the influx of refu- 
gees and the unprecedented problems 
which faced this country in December 
1971, led to delay in considering the 
representation of the petitioner. As 
the delay has been satisfactorily ex- 
plained, the order of detention cannot 
‘Ibe set aside on this particular ground. 


4. It is then contended that 
Section 10 of the Maintenance of In~ 
ternal Security Act, has not been com- 
plied with by the Government in that 
the representation made by the peti- 
tioner was not placed before the Advix 
sory Board within 30 days of the de- 
ention order. This submission pro- 
ceeds from a misreading of S. 10 be- 
cause what it provides is that the re~ 
presentation made the detenu 






the detention order was passed. The 
words “the date of detention under 
the order” mean the date on which the 
detenu was arrested under the order 
of detention. The petitioner was arrest~ 
ed on ist November 1971 and his case 
was placed before the Board on 30tħ 
November. 


5. Counsel finally contended 
that the affidavit dated 30th August 
1972, filed by the District Magistrate 
should not be given any credence be~ 
cause it is couched in vague terms. We 
cannot accept this contention, as the 
material part of the affidavit does not 
suffer from any vagueness. We must 
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however state that since the affidavit 
has been made by the very officer 
who passed the order of detention, it 
should not have contained loose ex~ 
pressions like “it appears”, which oc- 
cur in paragraph 7 thereof. The order 
of detention specifically alleges tha’ 
the two incidents which led to the de- 
tention took place on the lith and the 
13th October 1971, respectively, The 
District Magistrate should therefore 
not have stated in his affidavit that “it 
appears” that the incidents took place 
on the two particular dates. The dates 
were a matter of his personal know~« 
ledge. But this error will not vitiate 
the order of detention. 


6. i In the result the petition is 
ed. 
Petition dismissed. 





AIR 1973 SUPREME COURT 1354 
(V 60 C 304) 


(From: Punjab & Haryana)” 
C. A. VAIDIALINGAM AND A. N, 
RAY, JJ. 
Pritam Singh, Appellant v, The 
State of Haryana, Respondent. 
Criminal Appeal No. 240 of 1968, 
Dj- 15-3-1971. 


Index Nofe: — (A) Constitution 
of India, Art. 136—New plea — Con- 
tention that prosecution of accused 
under S. 29 of Police Act (1861) was 
barred by limitation under S, 42 of 
the Act raised for first time before 
Supreme Court — Point being pure 
question of law not involving any fur- 
ther investigation of facts — Allowed 
to be raised. (Para 6) 


_ Index Note:—(B) Police Act (1861), 
S. 42—Prosecution to be commenced 
within three months from completion 
of the act committed. 


Brief Note: — (B) The appellant, 
a head constable, was tried under Sec- 
tion 29 of the Act on the specific 
charge of having absented himself 
from duty on 25-11-1963. The earliest 
step taken for prosecuting the “ppel~« 
lant was on 10-1-1966 when the judi" 
cial magistrate issued notice to the ap= 


“(Criminal Revn. No. 237 of 1967, Dj- 
8-2-1968 — Punj & Har.) 
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pellan¢ calling upon him to explain 
why he should not be held guilty 
under S. 29 of the Act for his absence 
from duty from the police lines at 
the time of roll-call on 25-11-1963. 
_ Held that assuming that the issue 
of the notice on 10-1-1966 was a step 
in the prosecution, the prosecution 
against the appellant had. been com- 
menced beyond the period of three 
months and as such it was barred by 
limitation under S. 42. (1964) 2 Cri Ld 
71 (S.C.) Relied on; Cri. Revn. No. 237 
of 1967 D/- 8-2-1968 (Punjab and Har- 
ana), Reversed. (Paras 8, 12) 
Cases Referred: Chronological Paras 
(1964) 2 Cri LJ 71=(1963) Supp 2 
SCR 38, Maulud Ahmed v. 
state of U. P. 


Mr. S. Lakshminarasu, Advocate, 
for Appellant. Mr. B. D. Sharma, 
Advocate for Mr. R. N. Sachthey, 
Advocate, for Respondent. l 

The following Judgment of the 
Court was delivered by — 

VAIDIALINGAM, J.— Jn this 
appeal by special leave, the appellant 
accused challenges the judgment and 
order dated February 8, 1968 of the 
Punjab and Haryana High Court in 
Criminal Revision No. 237 of 1967, 
confirming the conviction and sentence 
passed against him for an offence 
under S. 29 of the Police Act, 1861 
(hereinafter to be referred as the Act). 


» 2s The appellant was at the 
‘relevant period:a constable having roll 
number 857. He«was originally recruit- 
ed in 1950 to the police-service in the 


tL 


composite: Punjab State; and . on 
the formation of’ the State of 


Haryana, he was allotted to Har- 
yana. {he appellant was posted 
todo duty atthe police lines, Karnal, 
before November 25, 1963. If was 
reported by the Lines Officer on No- 
vember 25, 1963 that when roll-call 
was taken on the evening of that day 
at about 6.30 p.m, the appellant was 
found absent. The report also refers 
fo the absence of certain other police 
officers, with whom we are not con- 
cerned. The Judicial magistrate, Kar- 
nal, issued what is stated to be a notice 
dated January 10, 1966 to the appel- 
lant, alleging that he was found absent 
from duty from the police lines at the 
time of roll-call on November 25, 
1963. He was asked to explain why he 
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should not be held guilty under S. 29 
of the Act. The appellant stated that 
he would neither plead guilty nor 
would he admit that he remained ab- 
sent from duty. He has further stated 
that he was mentally upset in view of 
the sudden deaths of his mother and 
brother-in-law and also due to 
is children being cut off from 
He wound up his answer by 
Saying that he was under medical 
treatment in the civil hospital, Karnal, 
and the doctor therein sent him to 
Patiala, 

3. He was tried for an offence 
under S. 29 of the Act on the ground 
that he was absent from duty on No- 
vember 25, 1963. The judicial magis- 
trate, by his order dated March 4, 
1966, found the appellant guilty of the 
offence and sentenced him to pay a 
fine of Rs. 5 and in default to undergo 
simple imprisonment for seven days. 
The learned magistrate considered the 
plea of the accused regarding his hav- 
ing undergone treatment in the civil 
hospital, as also the evidence of the 
doctor who has spoken to this fact, and 
held _that the case of the accused 
requires 8 very sympathetic consi- 
deration. But nevertheless the magis- 
trate found that as the appellant was 
technically guilty of the offence under 
S. 29 of the Act, with which he was 
charged, he has to be punished. Accord- 
ingly, he convicted him and imposed 
the fine, as stated above. The appel- 
Tant challenged his conviction and sen- 
tence before the learned Sessions 
Judge as well as the High Court, but 
was unsuccessful. 


4. Though several contentions 
regarding the legality of the convic- 
tion have been taken by Mr. Laksh- 
minarasu, learned counsel nominated 
to represent the appellant by the Legal 
Aid Society of the Supreme Court Bar 
Association, in the view that we take 
regarding the prosecution being bar- 
red by limitation under S. 42 of the 
Act, it becomes unnecessary to refer 


to those contentions and deal with 
them. 


5s We Rave already referred to 
the faci that the allegations against 
the appellant related to his absence 
from duty on November 25, 1963, sta- 
ted to be an offence under S. 29 of the 
Act. The notice issued by the judicial 
magistrate was on January 10, 1966. 


The contention that is taken by Mr. 
Lakshminarasu based on S. 42 of the 
Act is that the prosecution against the 
appellant has been commenced beyond 
the period of three months, as provid- 
ed in S. 42 of the Act, and therefore, 
the trial and other proceedings lead- 
ing upto the conviction of the appel- 
lant are illegal and void. The counsel] 
pointed out that the act complained of 
was the appellants absence from duty 
atthe time of the roll-call on Novem- 
ber 25, 1963. The earliest step taken 
in this case for prosecuting the appel- 
lant was on January 10, 1966 when 
the judicial magistrate issued the notice 
to the appellant calling upon him to 
explain why he should not be held 
guilty under S. 29 of the Act. That 
notice was issued long after the ex~ 
piry of three months from the date of 
the commission of the offence com- 
plained of. In fact, Mr. Lakshminarasu 
argued that date of filing the complaint 
will be the date when prosecution is 
commenced. But he was willing to 
assume that the issue of the notice on 
January 10, 1966, is a step in the 
prosecution. Even then he argued that 
the prosecution is barred under S. 42 
of the Act. 


6. It is no doubt true that this 
point has not been taken as such þe- 
fore any of the courts. but in the 
statement given on February 9, 1971 
regarding the propositions of law to 
be advanced before this Court, this 
contention has been specifically raised. 
A copy of the said statement has been 
given to the counsel for State the same 
day. However, the point that is raised 
. lig a pure question of law, not involv- 
ing any further investigation of facts. 
We therefore permitted counsel for 
the appellant to raise this legal con- 
tention. 


T- The question therefore is 
whether the prosecution initiated 
against the appellant in this case is 
barred by limitation under S. 42 of the 
Act. The material part of S. 42, rele- 
vant for the present purpose reads as 
follows: 


“All * * * prosecutions against any 
person, which may be lawfully brought 
for anything done or intended to be 
done under the provisions of this Act, 


or under the general police powers . 


hereby given shall be commenced 
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within three months after the act com- 
plained of shall have been committed 
and not otherwise, 


me E a7 

8 From the section quoted 
above, it will be clear that the period 
of three months prescribed for com- 
mencing a prosecution under the said 
section is only with respect to prosecu- 
tion of-a person for something done or 
intended to be done by him under the 
provision of the Police Act or under 
the general police powers given 
by the Act. It is clear that the 
appellants prosecution was initia- 
ted against him for something 
done under the provisions of the 
Act, namely, non-compliance with the 
requirement to be on duty as required 
under the Police Act. Therefore, under 
S. 42 of the Act, the prosecution should 
have been commenced against the ap- 
pellant within three months after the 
act complained of hasbeen committed. 
The act complained of was alleged to 
have been committed on November 25, 
1963. Even treating the notice issued 
by the judicial magistrate as amount- 
ing to commencement of prosecution, 
it took place only on January 10, 1966, 
long after the expiry of three months 
from the date of the commission of 
the offence. Therefore, the prosecution 
commenced against the appellant is 
barred by limitation under S. 42 of 
the Act. 


9. In this case there is no con- 
troversy that the offence with which 
the appellant was charged was one 
under S. 29 of the Act and for the said 
offence he was tried and convicted. 
Mr. B. D. Sharma, learned counsel for 
the respondent-State, faced with this 
situation urged that in the notice issu- 
ed by the judicial magistrate, Karnal, 
to the appellant on January 10, 1966, 
it was specifically stated that the ap- 
pellant was absent not only on Nov-~ 
ember 25, 1963, but that he also con- 
tinued to be absent as before. Accord- 
ing to the learned counsel, this clearly 
means that even on the date when the 
notice was issued to the appellant, that 
is on January 10, 1966, the appellant 
was absent and was guilty of an of 
fence under S. 29 of the Act and hence 
the prosecution has commenced within 
the period mentioned in S. 42 of the 
Act. We are not inclined to accept this 
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contention. A perusal of the orders of 
the trial magistrate, the learned Ses- 
sions Judge and the High Court, clear- 
ly shows thatthe appellant was tried 
on the specific charge of having ab- 
sented himself from duty on Novem- 
- ber 25, 1963. The notice issued by the 
magistrate on January 10, 1966 also 
refers to the report of November 25, 
1963 about the appellant’s being ab- 
sent on that evening at roll-call. For 
his absence on November 25, 1963 he 
was called upon to show cause why he 
should not be held guilty under Sec- 
tion 29 of the Act. Further it is alsa 
seen from the examination of the ac- 
cused under S. 342, Code of Criminal 
Procedure, that a specific question was 
put to him. “It is in evidence against 
you that you were absent from the 
Police Lines Karnal on 25-11-63 and 
as such were marked absent at the 
time of Roll-call. What do you say to 
it?” 

We are only referring to this question 
to show that the specific allegation 
against the appellant related to his ab- 
sence on November 25, 1963 and it was 
the evidence in that regard that was 
put to the appellant for offering his 
explanation. 


10. <All the above facts clearly 
show that the appellant was tried and 
convicted for an offence under S. 29 
of the Act in which case the prosecu- 
tion for such an offence should have 
been done within the time laid down 
thereunder. 


= IL. We may also refer to the 
decision of this Court in Maulud Ah- 
med v. State of Uttar Pradesh, (1963) 
Supp. 2 SCR 38=(1964) 2 Cri LJ 71, 
wherein it has been held that if there 
is a prosecution of a police officer for 
an offence under S. 29 of the Act, such 
aprosecution should be done within 
the period of limitation mentioned in 
S. 42 of the Act. In that case the ap- 
pellant therein, a head constable, was 
charged and tried, along with another 
person, for various offences under the 
Indian Penal Code, such as Ss. 304A 
and 218/109. The other accused was 
acquitted but the head constable was 
convicted under S. 218 I-P.C. One of 
the contentions raised by the appel- 
lant before this Court was that as the 
prosecution was- launched against him 
more than three months after the com- 


I-T. Commr., Madras v. Madurai~Mills Co. 


S. C. 1357 


mission of the offence, it was barred 
by limitation under S. 42 of the Act. 
This Court after a perusal of the 
scheme of Ss. 36 and 42 of the Act re- 
jected the contention of the appellant. 
This Court held that the head consta- 
ble was prosecuted and convicted for 
offences not under the Act but under 
the Indian Penal Code. To such pro- 
secution, it was held that S. 42 did 
not apply. On the other hand, it was 
held that S. 42 of the Act applies toa 
prosecution against a person for an 
offence under S. 29 of the Act. The 
conclusion arrived at by us that the 
prosecution in the case on hand is 
barred by S. 42 of the Act is also sup- 
ported by the decision quoted above. 

12. To conclude, it is clear that 
the prosecution against the appellant 
has been commenced beyond the period 
of three months and as such it is bar- 
red by limitation under S. 42 of the 
Act. Hence the orders of the High 
Court and the two subordinate courts 
are set aside. In consequence, the con- 
viction of the appellant as well as the 
levy of fine are also set aside. 

13. The appeal is allowed and 
fine, if collected, shall be refunded, to 
the appellant. 

Appeal allowed. 
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REDDY, AND H. R. KHANNA, JJ. 
_ Commissioner of Income Tax 
Madras, Appellant v. M/s. Madurai 
Mills Co. Ltd., Respondent. 

Civil Appeal No. 1394 of 
1970, D/- 9-3-1973. oe 
._ _ Index Note: — (A) Income-tax 
Act (1922), S. 12B (1) (as substituted) 
in 1956) — Receipts of share-holder 
on distribution of assets of Company 
in liquidation — Not capital gains. 
Brief Note: — (A) When a share- 

holder receives money representing 
his share on distribution of net assets 
of the Company in liquidation, he 
receives that money in satisfaction of 
the right which belonged to him by 
virtue of his holding the shares and 
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not by operation of any transaction 
which amounts to “sale, exchange, 
relinquishment -or transfer” so as to 
attract S. 12-B (1) of the Act. (1969) 
74 ITR 623 (Mad), Affirmed, Case Law 
Discussed. (Paras 6 and 11) 

The language of S. 12-B (1) is 
clear. In interpreting it, the difference 
between the language of the first pro- 
viso to S. 12B (1) as inserted by Fi- 
nance (No. 3) Act of 1956 and the 
third proviso to S. 12B (1) as insert- 
ed by Act 22 of 1947 cannot be of any 
consequence, (Paras 12, 13, 14) 


Cases Referred: Chronological Paras 


1972 Tax LR 226=82 ITR 194 

(Guj.), Commr. of Inc, Tax v. 

R. M. Amin 10 
AIR 1971 SC 2270=79 ITR 594 

=1971 Tax LR 1547, Commr. 

of Inc. Tax U. P. v. Bankey Lal Y 
(1969) 73 ITR 50=39 Com, Cas. 

401 (Cal), Commr. of Inc. Tax 

v. Associated Industrial Deve- 


lopment Co. P. Ltd. 10 
AIR 1968 SC 676=68 ITR 240, 

Commr. of Inc. Tax v. Dewas 2 

Cine Corpn. 9 
AIR 1960 SC 751=39 TTR 123, 


_ James Anderson v. Commr. of 


Ine. Tax 
(1929) 1 Ch. 151=98 LJ Ch 147, l 
Re: Windsor Steam Coal Co. 6 


The Judgment of the Court was 
delivered by 


KHANNA, J.:-~ This appeal on 
certificate has been filed by the Com- 
missioner of Income-tax against the 
judgment of Madras High Court 
whereby that court answered the fol- 
lowing question referred to it under 
Section 66 (1) of the Indian Income- 
tax Act, 1922 (hereinafter referred to 
as the Act) in the negative in favour 
of the assessee respondent: 


“Whether on the facts and circum- 
stances of the case, the Tribunal was 
right in holding that the sum of 
Rs. 95,944/- is liable to tax under Sec- 
tion 12B (2)? 

2. The matter relates to assess« 
ment year 1961-62. The assessee is a 
public limited company carrying on 
the business of manufacture and sale 
of yarn. The assessee held shares in 
the following companies as under: 

1) Indian Mills Supply Company 
(Private) Limited, 2,760 shares of the 
face value of Rs. 100/- 


@ 
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2) Harveys (Private) Limited, 
1,000 shares of the face value of 
Rs. 100/- 


3) Pandyan Weaving Mills (Pri- 
vate) Limited, 1,800 shares of the 
face value of Rupees 100/-, 

The above three companies went inta 
voluntary liquidation in December, 
1959. In the course of the liquidation 
proceedings, the liquidators made dis- 
tribution in the relevant year of ac- 
count and the assessee company go? 
cash or assets in Heu of cash of the 
amount of Rs. 4,57,858, Rs. 1,41,739 
and Rs. 1,83,175 in respect of Indian 
Mills Company (Private) Limited, 
Harveys (Private) Limited and Pan- 
dyan Weaving Mills (Private) Limited 
respectively. The revenue took the 
view that by reason of the distribution 


~- of assets of the three private com-~ 


panies under liquidation by the 
liquidators, there had been a capital 
gain of Rupees 96,735.85 in res- 
pect of Indian Mills Supply Com- 
pany (Private) Limited and Rupees 
41,168.88 in respect of Harveys 
(Private) Limited making a total of 
Rs, 1,37,904.73. Out of that, foss 
amounting to Rs. 41,960.56 in respect 
of Pandyan Weaving Mills (Private} 
Limited was deducted, leaving a balə 
ance of Rs. 95,944.00, The assessee 
company at first showed the sum of- 
Rs, 95,944.00 as capital gains but sub- 
sequently it filed a statement showing 
a loss of Rs. 59,104 on the basis that 
the cost of shares distributed by the 
liquidators should be taken at the 
figure at which they had been acquir- 
ed by the companies which distribut- 
ed the shares. The Income-tax Officer 
assessed the assessee company to capi-~ 
tal gain at the sum of Rs. 95,944. 
Aggrieved by the order of the Income- 
tax Officer the assessee filed appeal 
before the Appellate Assistant Com- 
missioner and on being unsuccessful 
there, filed further appeal before the 
Income-tax Appellate Tribunal. The 
main contention which was raised on 
behalf of the assessee was that the 
transaction in question involved no 
sale, exchange, relinquishment or 
transfer and as such, the amount in 
question was not capital gain under 
Section 12B of the Act. The Appellate 
Assistant Commissioner was of the 
view that the surplus arose out of the 
exchange of shares held by the assess- 
ee company in three companies 
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and therefore the surplus ought to be 
brought to tax. The Tribunal held that 
there was an exchange or transfer of 
shares and assets in question. The 
transaction, according to the Tribunal, 
could also be viewed as a relinquish- 
ment. The assesseee was consequent- 
ly held liable to pay tax on the sum 
of Rs. 95,944 under Section 12B of 
the Act. The question reproduced 
above was thereafter, on the applica- 
tion of the assessee, referred to the 
High Court. 

3. The High Court while ans- 
wering the question in the negative 
held that when a liquidator distribu- 
tes the assets of a company which has 
gone into voluntary liquidation, he is 
performing a legal function and there 
is no element of sale, transfer, ex~ 
change or relinquishment involved in 
such distribution. The judgment of the 
High Court is reported in (1969) 74 
LT.R. 623 (Mad). 

4, Before dealing further, we 
may mention that capital gains were 
charged for the first time by the 
Income-tax and Excess Profit Wax 
(Amendment) Act, 1947 (Act 22 of 
1947) which inserted Section 126 in 
the Act. It taxed capital gains arising 
after March 31, 1946. The tax on capi- 
tal gains was virtually abolished by 
the Indian Finance Act, 1949 which 
confined the operation of that sec- 
tion to capital gains arising be- 
fore April 1, 1948. Capital gains tax 
was, however, revived with effect 
from April 1, 1957 by the Finance 
(No. 3) Act of 1956. Sub-section (1) of 
Section 12B along with its first pro- 
viso was as under: . 

“The tax shall be payable by an 
assessee under the head ‘capital gains’ 
fin respect of any profits or gains aris- 
ing from the sale, exchange, relin- 
quishment or transfer, of a capital 
asset effected after the 3lst day of 
March, 1956, and such profits and 
gains shall be deemed to be income of 
the previous year to which the sale, 
exchange, relinquishment or transfer. 
took place: i , p 

Provided that any distribution of 
capital assets on the total or partial 
partition of a Hindu undivided family 
or under a deed of gift, bequest or 
will, shall not for the purposes of this 
section be treated as a sale, exchange, 
relinquishment or transfer of the capi- 
tal assets......00.” 
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Sub-section (2) of Section 12B prescri- 
bed a statutory formula for purposes 
of computation of capital gains. Sub- 
section (3) of Section 12B was- as 
under: 


“Where any capital asset be- 
came the property of the assessee by 
succession, inheritance or devolution 
or on any distribution of capital as- 
sets on the total or partial partition of 
a Hindu undivided family or on the 
dissolution of a firm or other associa- 
tion of persons or on the liquidation of 
a company or under a deed of gift, or 
transfer on irrevocable trust, its ac- 
tual cost allowable to him for the pur- 
poses of this section shall be its actual 
cost to the previous owner thereof, 
and the provisions of sub-section (2) 
shall apply accordingly; and where the 
actual cost to the previous owner can- 
not be ascertained, the fair market 
value at the date on which the capital 
asset became the property of the pre- 
vious owner shall be deemed to be the 
actual cost thereof......” 


5. Perusal of sub-section (1) of 
Section 12B reproduced above shows 
that the liability to pay tax on ac- 
count of capital gains can arise only 
if the assessee makes profits or gains 
arising from the sale, exchange, relin- 
quishment or transfer of a capital asset 
effected after 31-3-1956. The question 
with which we are concerned is whe- 
ther the distribution of assets of the 
companies which had gone into volun- 
tary liquidation by the liquidators to 
the assessee company resulted in a 
transaction which amounted to sale, 
exchange, relinquishment or transfer. 


6. Mr. Manchanda on behalf 
of the appellant has argued in this 
Court that the transaction in question 
amounted tosale or transfer. We, how- 
ever, find ourselves unable to accede 
to this contention. The act of each of 
the liquidators in distributing the as- 
sets of the company which had gone 
into voluntary liquidation: did not 
result in the creation of new rights. I 
merely entailed recognition of legal 
rights which were in existence prior 
to the distribution. According to ob- 
servations on page 512 of SBuckleys 
Commentaries on the Companies’ Act, 
Thirteenth Edition, a liquidatoris only 
a trustee in the sense that the pro- 
perty of the company ceases upon the 
winding up to belong beneficially to 
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the company and passes into his cus- 
tody, to be applied by him as directed 
by the statute. It is further observed 
on page 513: 


“The question whether a liquida- 
tor in a voluntary winding up is a 
trustee within the meaning of the 
Trustees Act. 1925, andas such entitl- 
ed to the benefit of Ss. 30 and 61 of 
that Act, was discussed, but not de~ 
cided, in Re Windsor Steam Coal Co. 
(1929) 1 Ch. 151 Semble, a liquidator 
is in the position of a trustee for the 
members when distributing surplus 
assets in specie in a winding up, so 
that ‘no beneficial interest passes in 
the property conveyed or transferred’ 
within the Finance (1909-1910) Act, 
1910, S. 74 (6), and ad valorem stamp 
duty under that sectionis not payable 
on conveyances or. transfers of the 
property to the members.” 


When ashare-holder receives money 
representing his share on distribution 
of the net assets of the company in 
liquidation, he receives that money in 
satisfaction of the right which belong- 
ed to him by virtue of his holding 
the shares and not by operation of any 
transaction which amounts tosale, ex~ 
change, relinquishment or transfer. In 
the circumstances, we find it difficult 
to: hold that the assessee company is 
liable to pay tax on capital gains as 
contemplated by Section 12B of the 
Act in respect of the amount of 
Rs. 95,944. 


7. In the case of Commr. of 
Income-tax U. P. v. Bankey Lal Vaidya 
79 ITR 594 = (AIR 1971 SC 2270) (to 
which one of us was a party) the 
respondent who was a Karta of a 
Hindu undivided family, entered into 
a partnership with D to carry on the 
business of manufacturing and selling 
pharmaceutical products and litera- 
ture relating thereto. On the dissolu- 
tion of the partnership, its assets, 
which included goodwill, machinery 
. furniture, medicines, library and 
copyright in respect of certain publica- 
tions, were valued at Rs. 2,50,000. 
Since most ofthe assets were incapa- 
ble of physical division, it was agreed 
that. the assets be taken over by D 
and the respondent be paid his share 
of the value of the assets in money 
and accordinggly the respondent was 
paid Rs. 1,25,000. Question arose whe- 
ther the sum of Rs. 65,000 being part 
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of the amount received by the respon- 
dent could be brought to tax as capi- 
tal gains under Section 12B of the 
Act. It was held by Shab J., speaking 
for the Court, that the arrangement 
between the partners of the firm 
amounted to a distribution of the 
assets of the firm on dissolution and 
that there was no sale, exchange or 
transfer of the respondent’s share in 
the capital assets to D. The sum of 
Rs. 65,000, it was accordingly held, 
could not be taxed as capital gains. 
The receipt of money by the respon- 
dent was, in the opinion of the Court, 
nothing but a receipt of his share in 
the distributed assets of the company. 
8. Reliance in that case was 
placed, as has been done also in the 
present case, on behalf of the revenue 
upon the case of James Anderson v. 
Commr. of Income-tax, 39 ITR 123 = 
(AIR 1960 SC 751). The said case was 
distinguished and was found to be of 
not much availtothe revenue. In that 
case the assessee who held a power of 
attorney from the executor of a-de- 
ceased person, sold certain shares and 
securities belonging to the deceased 
for the purpose of distributing the 
assets amongst the legatees. The eX- 
cess realised by sale was treated by 
the department as capital gains. The 
contention of the assessee was thaf 
since the sale of the shares and secu- 
rities fell within the purview of the 
third provisoto Section12 (D) (1), it 
could not be treated as a sale of capi- 
tal assets but this contention was re- 
fected by this Court. James Ander- 
Son’s case, in our opinion, is not of 
much assistance to the revenue as in 
that case there was no distribution of 
capital assets between the legatees. 
On the contrary, the assessee has had 
in pursuance of the authority given to 
im by the executor of the deceased 
sold the shares and securities and the 
said sale had resulted in capital gain. 
In the present case there has been no 
sale or receipt of price but only a 
distribution of the assets of the com- 
panies which had gone into voluntary 
liquidation. Such a transaction does 
not amount to sale, exchange, relin- 
quishment or transfer of the assets. 
The revenue, in the circumstances, 
cannot derive much assistance from 
that case. 


9. In the case of Commr. of 
Income-tax v. Dewas Cine Corpn. 68 
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ITR 240=(AIR 1968. SC 676) this 
Court while dealing with Section 10 
(2) (vii) of the Act observed that the 
expression “sale” in its ordinary 
meaning is a transfer of property for 
a price and adjustment of the rights 
of the partners in a dissolved firm by 
allotment of its assets is not a trans- 
fer nor it is for a price. In that case 
the assets were distributed among the 
partners and it was contended that 
the assets must in law be deemed to 
be sold to the individual partners 
in consideration of their respective 
shares, and the difference between the 
written-down value and the price 
realised should be included in the 
total income of the partnership under 
the second proviso to Section 10 (2) 
(vii). This Court in this context ob- 
served that a partner may in an action 
for dissolution insist that the assets 
of the partnership be realised by sale 
of its assets, but property allotted to 
a partner in satisfaction of his claim 
to his share, could not be deemed in 
law to be sold to him. 

10. In Commr. of Income-tax 
y. Associated Industrial Development 
Co. P. Ltd. (1969) 73 ITR 50 (Cal) a 
Division Bench of the Calcutta High 
Court held that the amount received 
by ashare-holder onthe liquidation of 
a company was not assessable to capi~ 
tal gains as there was no sale, ex- 
change, relinquishment or transfer of 
the capital assets. Similar view has 
also been taken by the Gujarat High 
Court in Commr. of Income Tax v. 
R. M. Amin, 82 ITR 194 = (1972 Tax 
LR 226 (Guj)). 

11. We are, therefore, of the 
view that distribution of the assets of 
the companies in liquidation does not 
amount to a transaction of sale, ex- 
change, relinquishment or transfer so 
as to attract Section 12B of the Act. 

12. Mr. Manchanda on behalf 
of the appellant has invited our atten- 
tion to the third proviso to sub-sec- 
tion (1) of Section 12B as originally 
enacted by the Income-tax and Ex-~ 
cess Profit Tax (Amendment) Act 
wherein it was stated, inter alia, that 
any distribution of capital assets on 
the dissolution of a firm or other 
association of persons or on the liqui- 
dation of a company shall not for the 
purpose of Section 12B be treated as 
sale, exchange or transfer of capital 
assets. It is urged that the omission 
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of such distribution of capital assets 
in the first proviso to sub-section (1) 
of section 12B, as revived by the Fi- 
nance (No. 3) Act of 1956, would show 
tħat tħe legislature wanted the distri- 
bution of capital assets on dissolution 
of a firm or other association of per- 
sons or the liquidation of a company 
to be treated as sale, exchange or 
transfer. This contention, in our op- 
inion, is not well founded. It appears 
to us that the cases of the distribution 
of capital assets on dissolution of a 
firm or other association of persons or 
liquidation of a company were men- 
tioned in the third proviso under the 
earlier Act, as a matter of clarifica- 
tion to allay fears even though the 
language of sub-section (1) of S. 12B 
was not intended to apply to such 
eases, Provisos, as mentioned on page 
221 of Craies on Statute Laws, Sixth 
Edition, are often inserted to allay 
fears. A proviso is inserted to guard 
against the particular case of which a 
particular person is apprehensive, al- 
though the enactment was never in- 
tended to apply to his case or to any 
other similar case at all. 


13. We have already stated 
earlier that the distribution of assets 
by a liquidator on the voluntary wind- 
ing up of a company cannot consti- 
tute sale, transfer or exchange for the 
purpose of sub-section (1) of S. 12B 
of the Act. If the language of sub- 
section (1) of Section 12B of the Act} . 
is clear and does not warrant the in- 
ference that distribution of assets on)” 
liquidation of a company constitutes 
sale, transfer or exchange the said 
transaction of distribution of assets 
would not, in our opinion, change its 
character and acquire the attributes 
of sale, transfer or exchange because 
of the omission of a clarification in 
the first proviso to sub-section (1) of 
Section 12B of the Act, even though 
such a clarification was there in the 
third proviso of the section inserted 
by the earlier Act (Act 22 of 1947). It 
is well settled that considerations 
stemming from legislative history 
must not be allowed to override the 
plain words of a statute (see Maxwell 
on the Interpretation of Statutes, 
Twelfth Edition, page 65). A proviso 
cannot be construed as enlarging the 
scope of an enactment when it can be 
fairly and properly construed without 
attributing to it that effect. Further, 
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if the language of the enacting part of 
the statute is plain and unambiguous 
and does not contain the provisions 
which aresaid to occurin it, one can- 
not derive these provisions by impli- 
cation from a proviso (see page 217 of 
Craies on Statute Law, Sixth Edition). 

14. In the light of what has 
been discussed above, the difference 
between the language of the first pro- 
viso to Section 12 (B) (1), as inserted 
by Finance (No. 3) Act of 1956 and 
the third proviso to Section 12 (b) (1), 
as inserted by Act 22 of 1947, cannot 
be of much material help to the. reve- 
nue. 

15. Reference has also been 
made by Mr. Manchanda to Section 46 
of the Income-tax Act, 1961 which 
contains a provision for charging with 
capital gains the money or assets 
received by ashare-holder on the liqui- 
dation of a company. The liability 
under that section arises from its ex- 
press provisions. It cannot, however, 
be said that such a liability would 
also arise even in the absence of such 
provisions under the Act of 1922. 

16. The appeal consequently 
fails and is dismissed with costs. 


Appeal dismissed. 
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M/s. Raza Textiles Lid., Rampur 
Appellant v. The Income-tax Officer, 
Rampur, Respendent. 

(NT) of 


. Civil Appeal No. 1772 
1969, D/- 22-9-1972. 

Index Note: — (A) Constitution of 
India, Art. 226—Jurisdictional fact —= 
Interference by High Court. 

Brief Note: — (A) No authority, 
much less. a quasi-judicial authority 
can confer jurisdiction on Itself by 
deciding a jurisdictional fact wrongly. 
The question whether the jurisdic- 
tional fact has been rightly decided or 
not is a question that is open for exa~ 
mination by the High Court in an ap- 
lication for a writ of certiorari. 1972 
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A. {. R- 
U.P.T.C. 111 (All), Reversed. , 
i _ (Para 3) 


Index Note: — (B) Income-tax 
Act (1922), S. 30 (1A)—Appeal — Who 
can file. 

Brief Note:—(B) A person seeking 
to file an appeal under S. 30 (1A) must 
comply with two requirements, name- 
ly, that he must have first deducted 
the tax due from the non-resident as- 
sessee and must have paid the same 
to the Government. This provision can- 
not apply to the case of a person who 
contends that the firm to whom he 
made the payment is not a non-resi- 
dent firm. (Para 4) 

The Judgment of the Court was 
delivered by 

HEGDE, J.:— This is an original . 
petitioner’s appeal by certificate. It 
arises from a decision of a Division - 
Bench ofthe Allahabad High Court in 
a Writ Petition under Article 226 of 
the Constitution. 


2. The Income-tax Officer, 
Rampur, directed the appellant under 
Section 18 (3B) read with Section 18 
(7) of the Income-tax Act, 1922 (to 
be hereinafter referred to as the Act) 
to pay Rs. 1,39,739/5/~ as tax on a sum 
of Rs. 2,00,000/- remitted by him as 
selling commission to M/s. Nathirmal 
and Sons, Djakarta (Indonesia) during 
the year ending on December 31, 1951. 
The Income-tax Officer rejected the 
contention of the appellant that M/s. 
Nathirmal and Sons is not a non-resi- 
dent firm. The Income-tax Officer 
came to the conclusion that the firm 
in question is a non-resident one and 
consequently the appellant was statu- 
torily liable to deduct the income-tax 
payable by that firm and pay the 
same to the Government. 

3. Aggrieved by that order 
the appellant went up in appeal to the 
Appellate Assistant Commissioner. The 
Appellate Assistant | Commissioner 
rejected the appeal on the ground that 
the same was not maintainable. He 
took the view that an appeal lay only 
under Section 30 (1A). But before such 
an appeal can be entertained the ap- 
pellant must satisfy two conditions, 
namely, (1) he had deducted the tax 
due from the non-resident in accord- 
ance with the provisions of sub-sec- 
tion 3 (B). and (2) that he had paid 
the sum deducted to the Government. 
The appellant having not complied 
with those two conditions, the Ap- 
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pellate Assistant Commissioner held 
that the appeal was incompetent. The 
order of the Appellate Assistant Com- 
missioner was confirmed by the Tri- 
bunal. Thereafter the appellant moved 
the High Court under Art. 226 of the 
Constitution. That application came 
up before a single Judge. The single 
Judge after going into the matter in 
detail came tothe conclusion that M/s. 
Nathirmal and Sons is not a non-resi- 
dent firm and that being so the ap- 
pellant was not required to act under 
Section 18 (8B). He accordingly set 
aside the order impugned. The reve- 
nue went up in appeal against the 
order of the learned single Judge to 
the Appellate Bench. That Bench al- 
lowed the appeal with the observa- 
tions, “In the present case the ques- 
tion before the Income-tax Officer, 
Rampur, was whether the firm Nath- 
irmal and Sons was non-resident or 
not. There was material before him 
on this question. He had jurisdiction 
to decide the question either way. I# 
cannot be said that the officer assum- 
ed jurisdiction by wrong decision on 
this question of residence”. The Ap- 
pellate Bench appears to have been 
under the impression that the Income- 
‘tax Officer was the: sole judge of the 
fact whether the firm in question was 
‘resident or non-resident. This conclu- 
sion, in our opinion, is wholly wrong. 
No authority, much Iess a quasi-judi- 
cial authority, can confer jurisdiction 
on itself by deciding a {jurisdictional 
fact wrongly. The question whether 
the jurisdictional fact has been right- 
ly decided or not is a question that is 
open for examination by the High 
Court in an application for’ a writ of 
certiorari. If the High Court comes to 
the conclusion, as the Iearned single 
Judge has done in this case, that the 
Income-tax Officer had clutched at the 
jurisdiction by deciding a jurisdictional 
fact erroneously, then the assessee 
was entitled for the writ of certio- 
rari prayed for by him. It is incom- 
prehensible to think that a quasi-judi- 
cial authority like the Income-tax 
Officer can erroneously decide a juris- 
dictional fact and thereafter proceed 
to impose a levy on a.citizen. In our 
opinion the Appellate Bench is wholly 
wrong in opining that the Income-tax 
Officer can “decide either way”. 


4 It was contended by Mr. 
Manchanda, the Jearned counsel for 
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the revenue, that the appellant had a 
right of appeal to the Appellate Assis- 
tant Commissioner under Section 30 
(1A). He argued that if only he had 
deposited the amount computed by 
the Income-tax Officer, then he would 
have had a right of appeal to the Ap- 
pellate Assistant Commissioner. As- 
suming that S. 30 (1A)- applied to 
facts of the case, then before having 
recourse to that provision a person 
seeking to file an appeal under that 
provision must comply with two 
requirements, namely, that he must 
have first deducted the tax due from 
the non-resident assessee and must 
have paid the same to the Govern- 
ment. This provision cannot apply to 
the case of a person who contends that 
the firm to whom he made the pay- 
ment is not a non-resident firm. If he 
is right in his contention, then he 
could not have deducted the tax due 
from the firm to whom he made the 
payment. i 
_ 5. For the reasons mentioned 
above, we allow tħis appeal, set aside 
the order of the Appellate Bench of 
the Allaħabad Higħ Court and remand 
the case back to tħat Court for decid- 
ing the appeal afresh. It is open to 
the assessee to urge all the points that 
he has taken in the case. 
6. The costs of this appeal 
will be the costs in the cause. 


Appeal allowed. 
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Trimbak Narayan Hardas, Appel- 
lant v. Babulal Motaji and other, Res- 
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Civil Appeal No. 1715 of 1967, D/- 
12-4-1973. 

Index Note: — (A) Transfer of 
Property Act (1882), S. 55 (6) (b) — 
Claim for statutory charge on im- 
movable property under. 


„Brief Note: — (A) No charge is 
available where transaction of sale is 
not genuine. Decision in F. A. No. 847 
i Sh ar a a ica) sa Mr ane we aa 


#(F. A. No. 847 of 1957, D/- 17-4-1963 
— (Bom.}. 
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of 1957 D/- 17-4-1963 (Bom). Revers- 
ed on facts. (Paras 8, 9, 13) 


Index Note: — (B) Civil P. C. 
O. 41 R. 33—Discretionary power of 
the H. C. to pass any proper order— 
First Appellate Court will not call for 
original accounts where at least veri- 
fied copy thereof was not filed in the 
Trial Court. 


Brief Note: — (B) Evidence based 
on unverified copy of extracts of ac~ 
counts is inadmissible even in the trial 
Court. The First Appellate Court 
therefore has no power to call for the 
originals. (Paras 11, 12) 


The following Judgment of the 
Court was delivered by 


PALEKAR, J.:— This appeal ari- 
ses on a certificate granted by the 
High Court at Bombay from its judg~ 
ment and decree dated April 17, 1963 
in First Appeal No. 847 of 1957. 

2. The appellant is one Trim- 
bak Narayan Hardas, a resident of 
Amaravati where he lived after his 
retirement as a District Judge. Res- 
pondent No. 2 Krishnaji Mahadeo Jan- 
gli is a resident of Poona. He owned 
some house properties at Poona and 
at the relevant time had a small busi- 
ness of manufacturing rubber goods. 
Jangli was a distant relation of Hardas 
being the son of the sister of the 
father-in-law of Hardas. Jangli was in 
financial difficulties and so he borrow~ 
ed moneys from Hardas. On 11-5-1949 
he was paid Rs. 15,000/~ by Bank 
Draft and again on 13-7-1949 another 
sum of Rs. 15,000/- was paid to him 
by a Bank Draft. In respect of these 
loans, Jangli passed a Pronote in 
favour of Hardas on 12-7-1949. The 
loans were supposed to be accommoda~ 
tion loans which Jangli had promised to 
repay as early as possible. On 2-12-1950 
he gave a cheque of Rs. 3,000/- to Har- 
das in part payment but on presenta- 
tion to the Bank, it was dishonoured. 
The two met often and Hardas used 
to remind Jangli about the loan. There 
was also correspondence between them. 
Since Jangli was not able to satisfy 
the loan, Hardas naturally wanted 
some security for it, especially, as the 
periód of limitation was fast expiring. 
Sometime in March, 1952 Hardas went 
to Poona and it seems that some talk 
as to the property which Hardas 
would be willing to take as security, 
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took place. In all probability tħey did 
not agree as to which of Jangli’s Poona 
properties should be offered as secu- 
rity. So Jangli went to Amaravati on 
or about 1-4-1952 and it was agreed 
between them that the matter may be 
referred to one Chaubal a retired De- 
puty Collector for his arbitration. 
Jangli gave the description of his pro- 
perty and on 2-4-1952 the statements 
of Hardas and Jangli were recorded 
by the arbitrator. Chaubal gave his 
award on 4-4-1952 and on the same 
day the award was filed in Amaravati 
court. The award was accepted by Har- 
das and Jangli and the award decree 
was drawn up on 7-4-1952. The decree 
was also registered on 29-5-1952. In 
accordance with this decree, Jangli 
was directed to pay Rs. 30.000/- with 
costs and interest within 3 months, in 
default of which he was liable to exe~ 
cute a sale deed in favour of Hardas 
of House No. 102 in Mangalwar Peth, 
Poona City. The decretal amount was 
also made a charge on house nos. 108, 
109, 110, 111, 44 and 45 in Mangalwar 
Peth, _ Poona, belonging to Jangli. 
Jangli failed to pay the decretal 
amount and so Hardas filed his first 
petition of execution against Jangli 
on 30-3-1953 asking for the execution 
of the sale deed. Later he amended 
the petition by asking only for the 
attachment of Jangli’s movables. Under 
that pressure, Jangli handed over pos- 
session of house no. 108 to Hardas 
whereafter Hardas allowed the execu~ 
tion petition to be disposed of without 
further action. In the meantime 
another creditor of Jangli filed an 
execution petition for the recovery of 
his decretal amount and in execution 
of the decree attached the property in 
the possession of Hardas. Hardas ap- 
plied to the court for raising the at- 
tachment and the attachment was rais- 
ed on 30-8-1954. Hardas continued to 
be in possession of house no. 108 
Mangalwar Peth. 

- 2A. The suit out of which the 
present appeal arises was filed by one 
Babulal Motaji, respondent no. 1 in 
the appeal before us. He filed the suit 
on 18-11-1954 after giving notice on 
2-8-1954. The suit was for the specific 
performance of an agreement to sell 
house nos. 108, 109, 110 and 111 Man- 
galwar Peth executed by Jangli in 
fayour of Babulal. The agreement js 
dated February 5, 1952 and is Exhi- 
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bit 49. The suit was directed against 
Jangli and his four minor sons, defen- 
dants nos. 1 to 5 respectively. Hardas 
was also joined as a party being de- 
fendant no. 6. The plaintiff Babulal 
alleged that Jangli had executed an 
agreement to sell the property-to him 
on behalf of himself and his minor 
sons for a sum of Rs. 50,000/- out of 
which Rs. 30,000/- had been received 
by Jangli as earnest money. The sale 
deed was to be executed within one 
year. But by agreement between them, 
endorsed on the document itself, the 
time was extended for six months in 
the first instance and then again for 
one year thereafter. The extended time 
expired on about the 5th of August, 
1954 and since Jangli did not execute 
the sale deed, the plaintiff gave him 
notice on 2-8-1954. Before filing the 
suit the plaintiff obtained extracts of 
the City Survey records which dis- 
closed that there was a charge on the 
property of Hardas, defendant no. 6. 
Plaintiff alleged that Jangli and Har- 
das had brought about a fraudulent 
and collusive award in order to defeat 
the plaintiff and hence he should be 
given a decree for specific perform- 
ance against all. In the alternative, 
he asked for a decree for the amount 
of earnest money paid by him with 
interest thereon against Jangli and his 
minor sons. 


Se Jangli, who was defendant 
no. 1, filed his written statement on 
behalf of himself and as the guardian 
of his minor sons. In this written 
statement, he admitted practically all 
the allegations of the plaintiff. On the 
other hand, he disputed the award in 
favour of Hardas. After this the plain= 
tiff found that the interests of Jangli 
and his minor sons were conflicting 
and, therefore, applied for the repre= 
sentation of the minors by their 
mother. The mother contested the suit 
denying the transaction with the plain- 
tiff or the receipt of the money. She 
further alleged that there was no legal 
necessity or benefit to the estate and 
hence the minor sons were not bound 
by the agreement. Hardas, defendant 
no. 6, affirmed his transaction as a 
genuine one and alleged that the suit 
was a collusive suit between plaintiff 
and defendant no. 1 with a view to 
defeat defendant no. 6. It was sug- 
gested that there was really no 
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genuine transaction of an agreement to 
sell and the document must have come 
into existence sometime when the exe- 
cution petition had been filed by de- 
fendant no. 6 against defendant no. 1. 
It is necessary to note here that after 
filing the written statement admitting 
the plaintiff’s claim defendant no. 1 
did not take part in the further pro- 
ceedings. Thus there was a double 
contest —- one between the plaintiff 
and the minor sons of Jangli; another: 
between the plaintiff and Hardas. — 


4, The learned trial judge 
found that the plaintiff had failed to 
prove either the payment of the ear- 
nest money by the plaintiff to Jangli 
or the génuineness of the alleged 
agreement to sell. Similarly he held 
that the award decree obtained by de- 
fendant no. 6 must have been a col- 
lusive decree. Since defendant no. 1 
had admitted the plaintiffs claim, 
while dismissing the suit against the 
rest, the learned Judge passed the fol- 
lowing order: 


_ “Defendant no. 1 do pay plaintiff 
Rs. 25,036/- with costs and future in- 
terest at 4 per cent. per annum on 
Rs. 30,000/- from the date of suit till 
realisation. A charge of this decree is 
kept on the Defendant No. 1’s share in 
the suit properties...... di 


5. Aggrieved by the decision 
the plaintiff filed first appeal no. 846 
of 1957 in the High Court and defen- 
dant no. 6 Hardas filed first appeal 
no. 847 of 1957. Both the appeals were 
heard together. The High Court held 
that the suit against the minor sons 
had been rightly dismissed. Differing 
from the findings of the learned Civil 
Judge the High Court held that the 
agreement to sell by defendant no. 1 
to the plaintiff was a genuine transac- 
tion and so also was the award decree. 
The question of priority having arisen 
between the plaintiff, on the one hand, 
and the defendant no. 6, on the other, 
the High Court pointed out that the 
plaintiff had a statutory charge for 
the money and since this charge dated 
from the execution of the agreement 
to sell, namely February 5, 1952, it 
had priority over the charge created 
by the award decree in favour of de- 
fendant no. 6 Hardas. Subject to this 
declaration the appeals were dismissed. 
It is from this Order that defendant 
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no. 6 Hardas has come to this court in 
appeal. l 


6. This was essentially a com- 
petition between two claims. One was 
a claim by the plaintiff based upon an 
alleged agreement to sell property 
dated February 5, 1952 and the other 
was under the award decree obtained 
by defendant no. 6 on 7-4-1952. It is 
interesting to note that the plaintiff's 
agreement to purchase bears a date 
just about the time when negotiations 
were going on between defendant no. 6 
and defendant no. 1 with regard to the 
security which should be given for the 
amount of Rs. 30,000/- which defen- 
dant no. 1 had admittedly received 
from defendant no. 6. There can be 
hardly any doubt at all that defendant 
no. 1 had received Rs. 30,000/- from 
defendant no. 6. The payments had 
been made by Bank Drafts and there 
is also a promissory note dated 12-7- 
1949 passed on the eve of receiving 
the second bank draft of Rs. 15,000/-. 
The High Court was obviously right in 
holding that the transaction which 
terminated in the award decree þe- 
tween defendant no. 1 and defendant 
no. 6 was a genuine decree. There was 
no question of any collusion because 
we find that defendant no. 6 filed an 
execution application against defen- 
dant no. 1 and took out a warrant for 
the attachment of defendant no. Ps 
movables. To avoid the ignominy 
which an actual execution of the war- 
rant would have brought on defendant 
no. 1, the latter hurried to give pos- 
session of house no, 108 in Mangalwar 
Peth to defendant no. 6 which under 
the award decree he was bound to sell 
to. defendant no. 6. It is true that de- 
fendant no. 1 and defendant no. 6 
were related, though distantly, but it 
cannot be ignored that the matters be- 
tween them had come to such a head 
that defendant no, 6 Hardas had come 
all the way from Amaravati to Poona 
to take out execution against defen- 
dant no. 1 in satisfaction of his decree. 
Under the pressure of execution he 
had also obtained possession of one of 
the houses belonging ‘to defendanf 
no.. 1. There was no question there- 
after of any cordiality between defen- 
dant no. 1 and defendant no. 6. It is 
suggested on his behalf that the agree- 
ment to sell in favour of the plaintiff 

must have come into existence at 
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about this time. the sole object of the 
decument being merely to defeat his 
claims. It must be noted here that de- 
fendant no. 6 had to file an applica- 
tion to raise the attachment levied by 
one other creditor who had been made 
defendant no. 7 in the suit and actuel- 
ly the attachment was raised at his 
instance on 30-8-1954. The award 
decree had directed that defendant 
no. 1 should sell house premises 108 
Mangalwar Peth to defendant no. 6. 
So after the first petition of execu- 
tion had been disposed of on 15-6- 
1953 defendant no. 6 filed a second 
execution petition on 16-7-1954 and 
had demanded the execution of the 
sale deed of the property of which he 
was now in possession in accordance 
with the award decree. A point to be 
noted is that it is at this stage that de- 
fendant no. 1 receives a notice from 
the plaintiff dated 2-8-1954. Learned 
counsel forthe appellanthas asked us 
to note these particular facts, namely, 
that this agreement to sell sees the 
light of the day for the first time 
when defendant no. 6 was seriously 
prosecuting his claim against defendant 
no. 1 filing execution petitions one 
after the other. We have felt no hesi- 
tation in agreeing with the High Court 
that the transactions between defen- 
dant no. 1 and defendant no. 6 were 
genuine transactions and the award 
decree was also equally genuine. The 
trial court has held that if the award 
decree is held to be not collusive then 
there is no evidence to show on behalf 
of the plaintiff that defendant no. 6, 
who was a resident of Amaravati, had 
any notice of the alleged agreement to 
sell. We agree with that finding also. 


Te Since defendant no. 1 did 
not contest the claim of tħe plaintiff 
and the plaintiffs claim against the 
minor sons of defendant no. 1 has also 
been finally dismissed, it would not 
have been necessary to examine the 
genuineness of the alleged agreement 
to sell (Ext. 49) but for the fact that 
the High Court has declared that 
plaintiff gets a prior charge as against 
defendant no. 6’s charge under the 
award decree. It is contended on be- 
half of the appellant (Hardas) that in 
order to claim a charge on the pro- 
perty under Section 55 (6) (b) of the 
Transfer of Property Act, there must 
be a genuine transaction of an agree- 
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ment to sell, and if there is no genuine 
transaction there could be no statu~ 
tory charge under that provision. The 
issue as to whether the transaction 
was a genuine one or not was before 
the trial court as well as, in appeal, 
in the High Court. The trial court held 
that there was no genuine transaction. 
The Appellate Court held there was 
and we have to see which view is cor- 
rect, 


8. In the first place. the docu- 
‘ment (Ext. 49) makes very strange 
reading. It says that there were two 
mortgages, one of Pendse and the 
other of Ranabhor and the total amount 
due thereon was about Rs. 15,000/-. 
The dates of these mortgages are not 
mentioned. Then it proceeds to say 
that the vendor had decided to sell 
the property for Rs. 50,000/- out of 
which the vendor had received Rupees 
30,000/- as earnest money. The docu- 
ment reads as if Rs. 30,000/- had been 
received in cash by the vendor at the 
time of the execution of the document. 
One year’s time is given for executing 
the sale deed and then it proceeds to 
say “we will clear away all debts and 
liabilities as above described and ren- 
der the property absolutely free from 
all encumbrances and execute a sale 
deed at our cost in your favour or in 
favour of any other party nominated 
or assigned by you.” In other words, 
there is no stipulation that out of 
Rs. 30,000/- that had been received 
by the vendor he should first pay off 
the mortgages. Where a vendor is 
serious about taking a sale deed and 
knows that property is under mort- 
gage he generally takes upon himself 
to pay off the mortgages out of the 
amount payable to. the vendor or, in 
any case, insists that the mortgages may 
be paid off immediately so that the 
burden on the property may not in- 
crease. Secondly, it sounds rather ex~ 
traordinary that where the price is 
fixed as Rs. 50,000/- the vendee should 
make a payment of Rs. 30,000/- with- 
out any security for his money except 
this unregistered agreement. The mat~- 
ter becomes more curious when the 
plaintiff in his evidence says that 
Jangli was not a friend of his but just 
an acquaintance and the plaintiff him- 
self was not even a money-lender. 
Jangli was not able to sell the pro- 
perty within the first year. So the time 
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was extended by six months. Even 
after those six months the sale deed 
was not passed and then the plaintiff 
extends the period by one more year 
and all this time the plaintiff knows 
that the previous mortgages have not 
been paid off and his own amount of 
Rs. 30,000/~ does not bear any in- 
terest. It is extraordinary that the 
plaintiff who pays Rs. 30,000/- as 
earnest money to a mere acquaintance 
would not even stipulate for interest 
on that amount if the document was 
not executed in time, with his eyes 
open, the plaintiff extends the time for 
executing the sale deed. He had the þa- 
lance of Rs. 20,000/- with him at the 
time and if he was really serious about 
the transaction he could have Himself 
paid off the mortgages but he does 
not do anything of the kind. On th 

face of it, therefore, the documen 
does not impress one as being a g 

nuine transaction for sale of property. 


_ Q% This was a property in 
Poona. The plaintiff had known. that 
there were mortgages on this pro- 
perty. It does not appear that the 
plaintiff made any enquiries about 
these mortgages. No doubt he says in 
his evidence that he had enquired 
from the mortgagees but these very 
mortgagees, who were called as his 
witnesses, did not say that any en- 
quiries had been made with them. 
Admittedly the plaintiff did not 
give publie notice before pur- 
chase in order to see if there 
are any claims against the pro- 
perty or objections to the sale. Ac- 
cording to him, just two or three days 
before the document, the vendor had 
approached him and thereupon he 
decided to purchase the property for 
Rs. 50,000/-. Asked how he fixed the 
price at Rs. 50,000/~ he said that one 
contractor Ambekar had told him that 
the property was worth Rs. 52,000/- or 
Rs. 53,000/~ and so he agreed to pay 
Rs. 50,000/-. This contractor was not 
examined and it is admitted that the 
contractor did not make any written 
estimate of the value. In his evidence 
he tried to make out that he had made 
all necessary enquiries before pur- 
chase by asking the mortgagees and 
consulting a lawyer named Mr. Ban- 
kar. According to him Mr. Bankar was 
to make enquiries in the City Survey 
Office. He admitted that Mr. Bankar 
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did not give any opinion in writing 
nor was. Mr. Bankar examined as a 
witness. It is hence, clear, that no en- 
quiries were made as to the title of 
the property. The plaintiff also ad- 
mits that he could not say how much 
rent was received from the property. 
In a place like Poona it is impossible 
to believe that anybody will offer to 
buy house premises without making 
detailed enquiry whether there are 
any tenants in the premises or not and 
if there are, what rents are being paid. 
His whole case in the evidence that he 
had made all enquiries with regard 
to a clear title is belied by the notice 
he had given before filing the suit. In 
this notice he had clearly charged de- 
fendant no. 1 that the latter had not 
satisfied him about a marketable title. 
In the plaint also in two or three pla- 
ces he alleged that defendant no. 1 
had not satisfied him with regard to 
the title to the property. We have na 
doubt, whatscever, that the plaintiff 

ad made no enquiries regarding the 
premises, its occupants, the rents 
received or the incumbrances to which 
they were subject. He did not make 
enquiries as to the proper price. AN 
this does not speak of a genuine desire 
to purchase house property in Poona. 


10. Tt does not also appear 
from the evidence that earnest money 
amounting to Rs. 30,000/- had been 
paid against this document. The docu- 
` ment itself (Ext. 49) and the plaint 
speak as if Rs. 30,000/- had been paid 
at the time of the document. Strange- 
ly this amount of Rs. 30,000/- men- 
tioned in the document is just the 
amount which was payable to Hardas 
—the appellant, under his Promissory 
Note and award decree. The plaintiff 
knew that he had to prove his docu- 
ment not merely against defendant 
no. 1 who admitted his claim in hi 
written statement but against the 
other defendants. The document had 
been challenged as bogus and, there- 
fore, it was necessary for him to show 
that it was a genuine document and 
that he had in fact paid Rs. 30,000/- 
at the time of the execution of the 
agreement. In short, he was not taken 
by surprise and yet when he gave his 
evidence as to how this amount of 
Rs. 30,000/- had been paid, he made 
all sorts of statements which only 

show that he was thoroughly unrelia- 


A. I. R- 


ble. In the very first para of his evi- 
dence he started by saying that on 
5-2-1952 when the document was exe- 
cuted he had advanced Rs. 30,000/- to 
defendant no. 1. He was then asked 
with regard to his accounts, extracts 
of which seem to have been produced. 
That reminded him that he had not 
paid Rs. 30,000/- at the time of the 
execution of the document. So during 
the course of the examination-in-chief 
itself he said that this Rs. 30,000/~ was 
made up of three items—tfirst item be- 
ing for Rs. 12,000/- which he said he 
had paid to defendant no. 1 by cheque 
in July, 1951 ic. about 7 or 8 months 
earlier. The second item consisted of 
Rs. 4,500/- which he said his father 
had advanced to defendant no. 1 by 
cheque and of which the plaintiff had 
taken the havala and the third item 
according to him was of Rs. 13,500/- 
which, he says, he paid in cash at the 
time of the execution of the document. 
Asked whether these were money- 
lending transactions he said that they 
were not money-lending transactions 
and that he was not a money-lender 
and that no interest had been charged. 
In the first place, if there were three 
items which made up this Rs. 30,000/-, 
then the document itself was the pro- 
per place where these items would 
have been shown. All the money had 
not come from the plaintiff himself. A 
part of the amount namely Rs. 4,500/- 
had come from his father, who was 
separated from him, and the plain- 
tiff had taken the havala to pay him 
the amount. In other words, while 
defendant no. 1 was discharged from 
his liability to pay the plaintiff's 
father the plaintiff himself was liable 
to pay that amount to his father. The 
father is not examined in the case nor 
do we have any evidence to show that 
the father had at any time made an 
advance of Rs. 4,500/-. It is said by 
the plaintiff that that payment was 
also made by cheque but neither of 
the two cheques or their counterfoils 
have been produced in court. Nothing 
would have been easier than to show 
that these various amounts had been 
paid by cheque. In any case, if there 
were really three connected transac- 
tions like these, not for small amounts, 
but amounts running into thousands, 
it is impossible to believe that the 
document itself will not show how 
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the previous amounts forming part of 
Rs. 30,000/- had been discharged. In 
the cross-examination the plaintiff 
came into further difficulties. Having 
said that two sums of Rs. 12,000/- and 
Rs. 4,500/- had been paid by him and 
his father to defendant no. 1 by 
cheque—and the cheques were not 
forthcoming, — he started wriggling 
out in the cross-examination by say- 
ing that the cheques had not been 
actually issued by him and his father 
for those amounts but that defendant 
no. 1 himself had given cheques to 
them and against the security of those 
cheques those two items had been 
paid. The obvious conclusion from that 
would be that the plaintiff and his 
father must have encashed the cheques 
given by defendant no. 1 and reimburs- 
ed themselves against the accommoda- 
tion loans, because the plaintiff is 
very firm that he had not charged 
any interest nor was he a money-len- 


der. In that case there would be no, 


prior debt payable by defendant no. 1 
to the plaintiff or his father, in which 
case the whole of Rs. 30,000/- must be 
deemed to have been paid on the date 
of the agreement itself. If, on the 
other hand, the plaintiff and his father 
were not able to encash the two che- 
ques given by defendant no. 1 then 
some mention of these cheques would 
have been made in the agreement it- 
self; secondly if they were not able 
to encash those cheques, it is difficult 
to believe that on the date of the exe~ 
cution of the deed the plaintiff would 
still pay in cash Rs. 13,500/~ and all 
those amounts without interest. The 
whole story appears to be so fantas- 
tic that we must say that the plaintiff 
is not telling the court the truth about 
the matter and his oral testimony is 
really of no value. 


_ 11. Admittedly he had no evi» 
dence about the payment of the money 
except his books of’ account. He did 
not produce his books of account at 
the hearing because if they had been 
produced the originals would have 
been exhibited. He referred to some 
extracts of accounts which he said he 
had himself prepared from his ac~- 
count books. There is no evidence that 
any of the contesting defendants 
agreed to these copies of extracts of 
account going in evidence. It would 
appear that even these extracts werd 
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not exhibited at the time of the trial 
but accepted by the learned Judge 
after the trial was over when the 
judgment was written some months 
later. It does not also appear that these 
extracts were verified in the office by 
any ministerial officer of the court, 
because the usual practice is that 
when original books of account are 
produced in court and they are requir- 
ed for daily use, extracts are produced 
in court, and after their verification 
with the originals by a ministerial 
officer of the court the originals are 
allowed to be taken away, to be pro- 
duced again at the time of the hear- 
ing. The extracts produced in this case 
do not show that they had been veri- 
fied with the originals by any minis- 
terial officer of the court. The High 
Court observed in its judgment that 
it was more than likely that the plain- 
tiff had produced the books of ac- 
count in court and for this support 
was derived from the fact that during 
the cross-examination no questions 
have been put to the plaintiff in con- 
nection with the entries in the account 
books. We are afraid this is a wrong 
approach. Jf the plaintiff does not pro- 
duce his original books of account in 
court and does not give evidence after 
referring to the entries therein, there 
is no obligation — in fact. it will be 
wrong — on the part of the learned 
counsel for the opposite side to ask 
questions with regard to the entries in 
the books of account. It is true that 
the plaintiff had said that he had pro- 
duced extracts and that these extracts 
were true copies of the originals. But 
counsel for the other side need not 
take any notice of this statement be- 
cause that statement does not prove 
the books of account. If the learned 
Judge were satisfied with the extracts 
at the time and had decided to exhi- 
bit the same, counsel would have 
promptly objected to the same being 
done in the absence of the originals. It 
must be, therefore, held that the books 
of account had not been produced in 
court and the extracts were inadmis- 
sible in evidence. ; 
12. The High Court saw this 
difficulty and asked the plaintiff to 
produce these books of account for the 
court’s inspection. It further appears 
that the learned Judges went through 
the original -books of account. and 
straightway relying on them held that 
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the. whole of the earnest money must 
have been received by. defendant no. 1. 
Strong objection is taken by learned 
counsel for the appellant to the man- 
ner in which an important point has 
been disposed of. In fact this was let- 
ting in fresh evidence without giving 
the parties an opportunity to cross- 
examine the witness with regard to 
the books of account or the truthful~ 
ness of the entries. We agree that the 
High Court was not justified in look- 
ing into the books of account which 
had not been put in as evidence in the 
trial court. The High Court has sug- 
gested that the appellant had a duty 
to call the books of account for ins- 
pection in the trial court. One really 
does not see the point of this. The 
plaintiff was proving his case both 
with regard to the execution of the 
document and the money he had paid 
under it. Apart from his own word 
there was no other evidence except 
the evidence of books of account. 
These books of account ought to have 
been produced by him to corroborate 
his own oral evidence. If he does not 
produce the books of account, the 
other side was under no obligation ta 
call on the plaintiff to produce them 
for their inspection. Indeed, if the 
plaintiff had given intimation that he 
was going to rely on his books of ac- 
count and had offered to give ins- 
pection of the same to the other side 
that would have been a different mat- 
ter. We must, therefore, proceed in 
{this case on the footing that the books 
of account had not been proved in the 
trial court and the High Court was 
not justified in looking into these 
books and deciding about their cor 
rectness without giving an opportu~ 
nity to the other side to challenge 
them by the cross-examination of the 
plaintiff. As we have already shown, 
the plaintiffs oral evidence is not 
trustworthy and it is not possible to 
believe that he had paid Rs, 30,000/- 
under this document. 

13. Plaintiffs claim to hive a 
prior charge over defendant no. 6 
arises from the claim that this agree- 
ment to sell (Ext. 49) is a genuine 
document. We have pointed out seri- 
ous deficiencies in the evidence of the 
plaintiff which go to show that there 
must not have been a genuine transac- 
tion for sale of property. It appears 
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from the judgment of the High Court 
that on inspection of the books of ac- 
count it was possible to discover that 
these were loan transactions and that 
actual deductions by way of interest 
had been made before payment. We 
cannot take notice of what the learn- 
ed Judges found on going through the 
account books because they were not 
evidence. But even otherwise, if that 
finding is correct, we do not see how 
the document against which these 
loans had been made can be described 
as a genuine document to sell immova-~ 
ble property. We are not concerned to 
decide whether Ext. 49 embodied a 
loan transaction. In our opinion, the 
transaction was not an agreement to 
sell immovable property; which alone 
would have attracted’ the statutory 
charge under Section 55 (6) (b) of the 
Transfer of Property Act. And if the 
plaintiff does not get a charge over 
the property, it should follow ‘hat 
there is no prior charge against defen- 
dant no. 6. 

14. The appeal must therefore 
succeed. The finding of the High Court 
that the plaintiff is entitled to prio< 
rity in respect of the charge as against 
defendant no. 6 is set aside. The decree 
of the High Court will be modified 
accordingly. The appellant to get his 
costs from respondent no. 1 through~ 


out. 7 
Appeal allowed, 
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-Index Note: — (A) Constitution of 
India, Art. 136 — Appeal by special 
leave — New point. 

Brief Note: — (A) New points 
may be permitted to be raised by the 
Supreme Court only in exceptional 
circumstances when they go to the 
root of the matter and the larger in- 
terests of justice demand it. However, 
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where the Supreme Court has actual- 
Iy been taken through the material on 
the record and has heard arguments 
of both sides, it would not exclude 
the point from its consideration but 
would pronounce upon it. (Para 7) 

Index Note: — (B) Cr. P. C., Sec- 
tion 412 — Grounds of appeal — Lack 
of discussion on a point by High Court 
— Presumption. 

Brief Note. — (B) Normally it 
has to be presumed that all the argu- 
ments actually pressed at the hearing 
in the High Court were noticed and 
appropriately dealt with and if- the 
judgment of the High Court does noft 
contain discussion on a point, then 
that point should be assumed prima 
facie not to have been argued at the 
bar, unless the contrary is satisfac- 
torily shown. (Para 7) 


Cases Referred: Chronological Paras 

'AIR 1958 SC 121=1958 SCR 
6401958 Cri LJ 262, Kapil Deo 
Shukla v. State of U. P. 


The following Judgment of the 
Court was delivered by 
DUA, Ju This is an appeal by 
“special leave. The appellant and 
. Bashir ex-zamindars were tried in the 
¢court of the Second Temporary Ses- 
¿sions Judge, Azamgarh on a charge 
. under Ss. 304/34, I.P.C. for the offence 
+ of culpable homicide not amounting to 
murder by causing the death of one 
Mewa a member of the Mallah com- 
munity on September 19, 1964 at 
about 11 p.m. in village Fatehpur Tal 
Narza, police station Ghosi. They were 
both convicted by the triaI court. The 
, appellant was convicted under S. 304, 
' LP.C. and sentenced to rigorous impri- 
sonment for five years whereas Bashir 
was convicted under Ss. 304/34, LP.C, 
and sentenced to rigorous imprison- 
‘ment for two years. The trial court 
believed the testimony of Maula (P.W. 
1), Shyam Pyar (P.W. 2), Jamuna 
(P.W. 6) and Smt. Ram. Rajia (P.W. 7): 
it also considered the first informa- 
tion report lodged by the deceased 
Mewa himself to amount to a dying 
declaration and, therefore, in the 
nature of substantive evidence. 


2. According to the prosecu- 
tion story, after the abolition of Zamin- 
dari in the State of U. P. some litiga- 
tion started between the ex-Zamindars 
in village Fatehpur Tal Narza (of 
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which group the two accused persons 
in the trial court were Pairokars) on 
the one side andthe Mallah communi- 
ty represented by Mewa deceased: and 
P.Ws. Maula ete. on the other. This 
litigation related to Tal. There was 
thus hostility between the two groups 
and consequently between the accused 
and Mewa. On the evening of Septem- 
ber 19, 1964 when Mewa was going to 
purchase ration from a fair-price shop 
in the village, he met the accused per- 
sons and there was exchange of hot 
words between them in respect of Tal. 
Bashir accused is then stated to have 
caught hold of Mewa deceased and 
Amanullah (appellant) to have beaten 
him (Mewa deceased) with iron rod, 
thereby causing him two injuries on 
the head and one on the hand. After 
thus assaulting the deceased, both the 
accused ran away. Mewa was taken to 
the police station, Ghosi where he 
lodged the FIR. at about 2.30 p.m. 
Thereafter, he was sent to the hospi- 
tal. He died at about 3.45 p.m. on 
september 20, 1964. The case against 
the two accused persons was original- 
ly registered under S. 323, I.P.C. which 
was later converted into one under 
S. 304, LP.C. The trial court, believ- 
ing the prosecution story, convicted 
both the accused persons as already 
noticed. 


3. On appeal a learned single 
Judge ofthe Allahabad High Court felt 
that Bashir, who was about 80 years 
of age, was too old to have caught hold 
of the deceased by the waist as alleged 
and in any event it was difficult to 
believe that such an old man could 
have managed to escape. On this rea- 
soning Bashir was given benefit of 
doubt and acquitted. The case of the 
appellant was, however, considered to 
be different. In his case the testimony 
of Maula (P.W. 1) and Shyam’ Pyar 
(P.W. 2) and the F.I.R. were consider- 
ed to be sufficiently convincing to 
establish his guilt beyond any reason- 
able doubt. His conviction and sen- 
tence were accordingly upheld and his 
appeal dismissed. 


4, Before us Shri S. C. Agar- 
wala, learned counsel for the appel- 
lant has contended that Shyam Pyar 
(P.W. 2) is not the person who was 
actually present at the spot and had 
witnessed the occurrence. He was pro- 
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duced before the court wrongly re- 
presenting him to be the person men- 
tioned in the F.I.R. The witness who 
was stated in the F.I.R. to have wit- 
nessed the occurrence was Ram Pyar 
who was apparently not willing to 
support the prosecution case: the pro- 
secution, therefore, adopted the device 
by producing Shyam Pyar instead. 
This is the main argument on which 
the learned counsel has tried to build 
his challenge to the judgments of the 
two courts below. 


5. Now Ram Pyar and Shyam 
Pyar are real brothers. It is no doubt 
true that in the F.LR. (Ex. Ka-7) Mewa 
did state that Ram Pyar s/o Sadaphal 
and Maula s/o Paul residents of Fateh- 
pur Tal Narza, police station Ghosi 
were witnesses to the occurrence. The 
point now urged before us is stated to 
have been raised both in the trial 
court and in the High Court. 
Both the courts, it is not dis- 
puted, came to the conclusion that 
the name of Ram Pyar was sta- 
ted in the F.I.R. by mistake and it was 
in fact Shyam Pyar s/o Sadaphal a 
brother of Ram Pyar who was actual- 
ly present at the time of the occurrence 
and had witnessed the same. 


6. The trial court went into 
the point at some length and after 
considering the various aspects, it ex- 
pressed its opinion on this point in 
these words: 


“I do not think that there could 
‘be any reason for the prosecution to 
produce Shyam Pyar instead of Ram 
Pyar. Of course, it is not the case of 
the type in which a new addition is 
sought to be made at the stage of in- 
vestigation and trial. There is neither 
any suggestion nor evidence that the 
two brothers namely Ram Pyar and 
Shyam Pyar are ill-disposed towards 
each other and for the present Ram 
Pyar is getting hostile to the prosecu- 
tion. As a matter of fact, if the pro- 
secution was not bona fide in its inten- 
tions, they would have, simply to re- 
concile the previous mistakes, : produced 
Ram Pyar before this Court. But, it 
appears to me, they have come with a 
clean hand and they are well prepar- 
ed to expose the clerical mistake 
which has been committed in this case 
from the very start. I am, therefore, 
convinced that it was P.W. 2 Shyam 
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Pyar wħo being in the company of 
P.W. 1 Maula, witnessed the scene of 
occurrence and it was a clerical error 
in the matter of misdescription of his 
name which appeared right from the 
stage of the first information report 
and onwards.” 

In the High Court the matter was ap~ 
parently not seriously pressed because 
all that the High Court has said in 
this connection is: 


“In the F.I.R. only two persons 
are mentioned as eye witnesses, name= 
ly, Maula and Ram Pyar. Ram Pyar, 
appears to have been wrongly written 
in place of Shyam Pyar. (P.W. 2)”. 
Shri S. C. Agarwala, the Iearned coun< 
sel for the appellant, has contended 
with great emphasis that the High 
Court has somewhat casually consider-~ 
ed this important aspect and that its 
judgment is for this reason vitiated 
and has resulted in failure of justice. 
We are unable to agree with this sub- 
mission. In the memorandum of ap« 
peal in the High Court only two 
grounds were taken. They read: 


*1. Because the conviction and 
sentence passed by the court below is 
against the weight of evidence and. 
contrary to law. h 


2. Because in any case the sens 
tence is too severe.” 


Quite clearly if the point with respect 
to the production of Shyam Pyar in- 
stead of Ram Pyar was considered so 
vital as is represented in this Court 
and was intended to be pressed seri- 
ously in the High Court on appeal, a 
specific ground to that effect would 
have been expressly taken in the 
grounds of appeal. Section 418, Cr.P.C. 
provides for appeals both on matters 
of fact and law except in trials by 
jury in which case an appeal is per-~ 
missible only on points of law. Sec« 
tion 421 of that Code empowers the ap- 
pellate court, on perusal of the peti- 
tion of appeal and the copy of the 
judgment accompanying the petition, 
to dismiss the appeal in limine if no 
sufficient ground for interference is 
made out. It is, therefore, expected 
that the various grounds in support of 
the appeal should be clearly specified 
in the petition of appeal and general 
grounds, howsoever convenient to 
those drafting them, do not serve the 
intended statutory purpose. The mat- 
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fer indeed is not res integra. This Court 
in Kapil Deo Shukla v. The State of 
Uttar Pradesh, (1958) SCR 640 = 
(AIR 1958 SC 121) disapproved the 
practice prevailing in the Allahabad 
High Court of not taking specific 
grounds either of law or fact in the 
memorandum of appeal under the 
Code of Criminal Procedure. In the 
reported case no doubt the appeal had 
been filed in the High Court by the 
State from an order of acquittal but 
the ratio would equally apply to ap- 
peals by convicted persons under the 
Code of Criminal Procedure because 
the sections which fall for determina- 
tion in both cases are the same. After 
disposing of the objection that a memo- 
randum of appeal which does not 
specifically raise points of fact or law 
must be rejected in limine and the 
judgment on appeal in such a case 
should be held null and void, this 
Court observed: 


“A memorandum of appeal is 
meant to be a succinct statement of 
the grounds upon which the appellant 
proposes to support the appeal. It is 
a notice to the Court that such and 
such specific grounds are proposed to 
be urged on behalf of the appellant. 
as also a notice to the respondent that 
he should be ready to meet those spe- 
cific grounds. A memorandum of ap- 
peal with a bald ground like the one 
quoted above is of no help to any of 
the parties or to the Court. It may 
have the merit of relieving the per- 
son responsible for drawing up the 
ground of appeal, of applying his mind 
to the judgment under appeal and its 
weak points, but this slight advantage, 
if it is so, is very much out-weighed 
by the serious disadvantage to the 
parties to the litigation and the Court 
which is to hear the appeal. Such a 
bald statement of the grounds leaves 
the door wide open for all kinds of 
submissions, thus, tending to waste 
the time of the Court, and taking the 
respondent by surprise. It is a notori- 
ous fact that courts’ particularly in 
the part of the country from where 
the appeal comes, are over-burdened 
with large accumulations of undispos- 
ed of cases. The parties concerned 
and their legal advisers should con- 
centrate and focus their attention 
on the essential features of cases 


Amanullah v. State of U. P. (Dua J.) 


x [Prs. 6-7] S. C. 1373 


so as to_facilitate speedy, and conses 
quently, cheap administration of jus- 
tice. It may be that a bald ground like 
the one noticed above, was responsible 
for the inordinately long judgment of 
the High Court. Such a practice, if 
any, deserves to be discontinued and 
a more efficient way of drawing up 
grounds of appeal has to be developed. 
If counsel for the parties to a litiga- 
tion concentrate on the essential fea- 
tures of a case, eliminating all redun- 
dancies, the argument becomes more 
intelligible and helpful to the Court 
in focussing its attention on the im- 
portant aspects of the case.” Emphasis 
supplied. 


It is a matter for regret that though 
this Court was categorical and firm 
in disapproving the practice of chal- 
lenging the conclusions of the cri- 
minal court in a memorandum of 
appeal by taking only one or two 
general omnipotent grounds, such 
practice still continues in vogue 
within the jurisdiction of some High 
Courts. The sooner this practice is 
given up the better for the “speedy 
and consequently cheap administra- 
tion of Justice.” Wholehearted co- 
operation between vigilant bench and 
efficient and industrious bar can no 
doubt yield quick results in this res- 
pect. 


ti Normally it has to be pre- 
sumed that all the arguments actually 
pressed at the hearing in the High 
Court were noticed and appropriately 
dealt with and if the judgment of the 
High Court does not contain discus- 
sion on a point, then that point should 
be assumed prima facie not to have 
been argued at the bar, unless the 
contrary is satisfactorily shown. No 
doubt, in the grounds of appealin this 
Court it is pleaded in so many words 
that the High Court ought to have 
held that Ram Pyar specifically men- 
tioned in the dying declaration was a 
different person and an impersonator 
called Shyam Pyar came forward to 
oblige the prosecution. But it is no- 
where stated that this point was 
actually argued in the High Court but 
not dealt with by it in the judgment.’ 
In the absence of such an assertion 
capable of acceptance by this Court, 
we have no option but to hold that 
this point was presumably not argued 
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in the High Court: Having not been 
pressed in the High Court, in the ab- 
sence of special reasons, this Court 
would normally feel disinclined to 
permit it to be raised: on appeal by 
special leave under Article 136 of the 
iConstitution. New points may he per- 
mitted to be raised by this Court only 
in exceptional circumstances when 
they go to the root of the matter and 
the larger interests of justice demand 
it. However, as the learned counsel for 
the appellant has actually taken us 
through the material on the record and 
we have heard arguments of both 
sides, we would not exclude this point 
from our consideration but would 
pronounce upon it. After fully consi- 
dering the matter, we feel little hesi- 
tation in agreeing with the line of 
reasoning and the conclusion of the 
trial court. There is no serious infir- 
mity and there is certainly no failure 
of justice. Both the courts have taken 
the view that Ram Pyar had been 
wrongly mentioned in the F.I.R. and 
it was really Shyam Pyar who was a 
witness to the occurrence. There is no 
cogent ground for differing with this 
view. 

8. This appeal, therefore, fails 
and is dismissed. 


Appeal dismissed, 


AIR 1973 SUPREME COURT 1374 
(V 60 C 309) 

(From Mysore: AIR 1968 Mys 42) 
A. N. GROVER, K. K. MATHEW AND 
A. K. MUKHERJEA, JJ. 

V. Nagappa, Appellant v. Iron Ore 
Mines Cess Commissioner and another, 
Respondents. 

Civil Appeal No. 1695 (NCM) of 
1967, D/~ 10-4-1973. 


Index Note: -—- (A) Iron Ore Mines 
Labour Welfare Cess Act (1963), S. 2 
-— Power delegated fo Government to 
fix rate of excise duty on iron ore 
does not suffer from vice of excessive 
delegation. (X-Refs Constitution of 
India, Art, 246). 

.Brief Note: — (A) The Govern- 
ment is not given an uncontrolled dis~ 
cretion in the matter of fixing the 
rate of cess on iron ore and, hence, the 
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power conferred on the Government 
does not suffer from excessive delega- 
tion. S. 2 itself has fixed the maxi- 
mum rate that can be levied. The area 
within which the discretion has to be 
exercised is also clearly demarcated. 
AIR 1968 Mys 32, Affirmed. (Case law 
discussed). (Para 17} 
. _ The purposes for which the excise 
duty collected is to be utilised have 
been specified by S. 3. Those purposes 
are not vague or indefinite and it can- 
not also be said that the expenses to 
be incurred for those purposes cannot 
be calculated with reasonable certain- 

; (Para 15} 


Cases Referred: Chronological Paras 
AIR 1972 SC 828=(1972) 1 SCC 
re Ramaraju D. v, State of 


AIR 1968 SC 1232=(1968) 3 SCR 
201, Municipal Corporation of 
Delhi v.' Birla Cotton and 
Spinning & Weaving Mills 11 

AIR 1967 SC 1895=(1967) 3 SCR 
597 Devi Das Gopal Krishnan 
v. State of Punjab 

AIR 1966 SC 693=(1966) 1 SCR 
950, Municipal Board Hapur v. 

_ Raghuvendra Kripal 9 

AIR 1965 SC 1107=(1965) 2 SCR 
477, Corporation of Calcutta v. __ 
Liberty Cinema 6 

ATR 1961 SC 4=(1961) 1 SCR 341, 
Vasanial Maganbhai v. State of 
Bombay 11 


10 


. ATR 1958 SC 909=1958 MPLI, 


467, Banarsi Das v. State of 
M. P 


. P. 7 
(1898) '2 QB 91, Kruse v. Johnson 11 
(1885) 10 AC 282=54 LJ PC 7, 

Powell v. Apollo Candle Co. li 
(1883) 9 AC 117, Russell v. R. .11 


The following Judgment of the 
Court was delivered by - 


MATHEW, J.=- The appellant, 
who was operating an iron mine 
within the State of Mysore on the 
basis of a lease granted by the State, 
filed a writ petition before the High 
Court of Mysore challenging the vali- 
dity of the provisions of the Iron Ore 
Mines Labour Welfare Cess Act (Cen- 
tral Act58 of 1961), hereinafter refer- 
red toas “the Act”, The contentions of 
the appellant in the writ petition were 
that the Act is violative of Art. 14 oi 
the Constitution in that if imposes a 
flat rate of excise duty on iron ore 
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without reference to the actual con- 
tent of iron in the ore and that there 
was excessive delegation of legislative 
power in that the power to fix the rate 
of excise duty was delegated to the 
government. The prayer in the peti- 
tion was for a declaration of the in- 
validity of the Act with the conse- 
quential relief of quashing the demand 
made in pursuance to the Act. That 
petition was heard along with other 
similar petitions. The High Court dis- 
missed the writ petitions by a common 
order and this appeal, by special leave, 
is- against the order in so far as it 
affects the appellant. 


2. The Act provides for the 
levy and collection of a cess on iron 
ore for financing the promotion of wel- 
fare of labour employed in the iron 
ore mining industry. So far as the 
Mysore State was concerned, the Act 
was brought into force from October 
1, 1963. Sections 2 and 3 of the Act 
contain the crucial provisions thereof. 
As the arguments in this case centred 
round the said provisions, it is neces- 
sary to set them out: 


“9 With effect from such date as 
the Central Government may, by noti- 
fication in the official Gazette, appoint, 
there shall be levied and collected, as 
a cess for the purposes of this Act on 
all iron ore produced in any mine, a 
duty of excise at such rate not exceed- 
ing fifty naye paise per metric tonne 
of iron ore as the Central Government 
may, from time to time, fix by noti- 
fication in the official Gazette. 


“3. An amount equivalent to the 
proceeds of the duty levied under this 
Act, reduced by the cost of collection 
as determined by the Central Govern- 
ment, together with any income from 
investment of the said amount and 
any other moneys received by the Cen- 
tral Government: for the purposes of 
this Act, shall, after due appropriation 
made by Parliament by law, be uti- 


lised by the Central Government 
to meet the expenditure incur- 
red in connection with measures 


which, in the opinion of that Gov- 
ernment, are necessary or expe- 
dient to promote the welfare of labour 
employed in the iron ore mining 
industry and in particular: — 


(a) to defray the cost of measures 
for the benefit of labour employed in 
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the Iron Ore Mining Industry directed 
towards — K l i 

(i) the improvement of publie 
health and sanitation, the prevention. 
of disease, and the provision and: im- 
provement of medical facilities, z 

(ii) the provision and improve~. 
ment of water supplies and facilities 
for washing, f 

(iii) the provision and improves 
ment of educational facilities, 

(iv) the improvement of standards 
of living including housing and nutri- 
tion, the amelioration of social condi- 
tions and the provisions of recreational 
facilities and 

(v) the provision of transport to 
and from work; 


(b) to make grants to a State Gov= 
ernment, a local authority, the owner 
of an iron ore mine or any other per- 
son, of money in aid of any scheme 
approved by the Central Government 
for any purpose connected with the 
welfare of labour employed in the iron 
ore mining industry: 

(c) to pay annually grants in aid 
to such of the owners of iron ore, mines 
as provided to the satisfaction of the 
Central Government welfare facilities 
of the prescribed standard for the 
benefit of labour employed in their 
mines, so, however, that the amount 
payable as grant in aid to the owner 
of an iron ore mine shall not exceed— 

(i) the amount spent by the owner 
of the mine in the provision of wel~ 
fare facilities, as determined by the 
Central Government or any person 
specified by it in this behalf or 

(ii) such amount as may be pres~ 
cribed by rules made under this Act; 
whichever is less: 


Provided that no _ grant-in-aid 
shall be payable in respect of 
any welfare facilities provided by 
the owner of an iron ore mine 
where the amount spent theréon de- 
termined as aforesaid is less than the 
amount prescribed by rules made in 
this behalf. 

(d) to meet the allowances, if any 
of members of the Advisory Commit- 
tees constituted under Section 4, and 
the salaries and allowances, if any, 
of persons appointed under Section 5.” 
Sections 4 and 5 empower the Central 
Government to appoint Advisory Com- 
mittees and the necessary staff for en- 
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forcement of the provisions of the Act. 
Section 6 empowers the Central Gov- 
ernment to exempt from the 
operation of the Act such States as 
those in which there is, in the opinion 
of the Central Government, a law 
making. adequate provision for the 
financing of activities similar to those 
dealt with by the Act. Section 7 
requires the Central Government to 
cause to be published inthe official 
Gazette a report giving an account of 
its activities under the Act together 
with astatement of accounts. Section 8 
empowers the Central Government to 
make rules for carrying into effect the 
purposes of the Act. 


3. Pursuant to the power con- 
ferred by Section 8, rules called the 
Iron Ore Mines Labour Welfare Cess 
Rules, 1963, were framed and publish- 
ed by a notification dated September 
20, 1963. ` 


4. On the first question decid- 
ed against the appellant by the High 
Court, no. arguments were addressed 
before us and we do not, therefore, 
think it necessary to discuss that ques- 
tion. 


5. The only point argued on 
behalf of the appellant was that S. 2 
of the Act suffers from the vice of 
excessive delegation in that under that 
Section’ the Central Government has 
been given a blanket power tofix the 
rate of excise duty. It was contended 
that the section, while leaving it to 
the Central Government to fix the 
rate and change it from time to time, 
has failed to give sufficient guidance 
to the Government in the matter of 
fixing the rate, nor hasit indicated the 
basis for fixation or the relevant con- 
sideration to be taken into account for 
fixing the rate. 


; 6. The High Court relying .on 
the decision of this Court in Corpora- 
tion of Calcutta v. Liberty Cinema, 
AIR 1965 SC 1107 negatived the con- 
tention. 


T: In that case the validity oi 
S. 548 (2) of the Calcutta Municipal 
Act, 1951 which empowered the Cor- 
poration to levy fees “at such rates as 
may from time totime be fixed by the 
Corporation” was challenged on the 
ground of excessive delegation as it 
provided no guidance for the fixation 
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of the amount. The majority upheld 
the provision relying on the decision 
in Banarsidas v. State of M. P. AIR 
1958 SC 909 that the fixation of rates of 
tax being not an essential legislative 
function could be validly delegated to 
a non-legislative body, but observed 
further that when it was left to such 
a body, the legislature must provide 
guidance for such fixation. The Court 
found the guidance in the monetary 
needs of the Corporation for car- 
rying out the functions entrust- 
ed to it under the Act. It was further 
observed that the power to collect 
taxes was limited by “the expenses 
required to discharge those functions”. 
The minority, however, held that no 
guidance could be discovered from the 
provisions of the Act. According to 
them if the monetary needs of the 
Corporation could afford any guidance. 
applying the same principle it would 
have to be held that the monetary 
needs of the State or the Union would 
provide sufficient guidance in case a 
similar power to fix the rate of tax 
was delegated to the Government by 
the legislature. 


8. The question for consi- 
deration is whether subsequent deci- 
sions of this Court have in any way 
modified or altered the principles laid 
down in this ruling and if so, to what 
extent, and whether S. 2 of the Act 
suffers from the vice of excessive de- 
legation. 


9. In Municipal Board Hapur v. 
Raghavendra Kripal, AIR 1966 SC. 693 
the validity of the U. P. Municipali- 
ties Act, 1916 was involved. The Act 
had empowered the municipalities to 
fix the rates of tax and after having 
enumerated the kinds of taxes to be 
levied, prescribed an elaborate proce- 
dure for such a levy and also provid- 
ed for the sanction of the government. 
Section 135 (3) of the Act raised a 
conclusive presumption that the pro- 
cedure prescribed had been gone 
through onacertain notification being 
issued by the Government in- that 
regard. This provision, it was contend- 
ed, was ultra vires because there was 
an abdication of essential legislative 
functions by the legislature with res- 
pect to the imposition of tax inasmuch 
as the State Government was given 
the power to condone the breaches of 
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the Act and to set at naught the Act 


itself. This was an indirect exempting . 


or dispensing power. Hidayatullah, J., 


speaking for the majority, pointed 
out. 
nii regard being ħad to tħe de- 


mocratic set up of the municipalities 
which need the proceeds of these taxes 
‘for their own administration, it is pro- 
per to leave to these municipalities the 
power to impose and collect these 
taxes. The taxes are, however, pre~ 
determined and a procedure for con- 
sulting the wishes of the people is de- 
vised” (at p. 698). i 
Apart from the fact that tħe Board 
was a representative body of the local 
population on whom the tax was levi- 
ed, there were other safeguards by 
way of checks and controls by gov- 
ernment which could veto the action 
of the Board in case it did not carry 
out the mandate of the legislature. 

10. In Devi Das Gopal Krishnan 
v. State of Punjab, ATR 1967 SC 1895, 
S. 5 of the East Punjab General Sales 
Tax Act, 1948 empowered the State 
Government to fix sales tax at such 
rates as it thought fit. The Cour® 
struck down the section on the ground 
that the legislature did not lay down 
any policy or guidance to the execu- 
tive in the matter of fixation of rates. 
Subba Rao, C. J. speaking for the 
Court pointed out that the needs of 
the State and the purposes of the Act 
would not provide sufficient guidance 
in the fixation of rates of tax. It was 
further contended that S. 5 as amend- 
ed only prescribed the maximum rate 
and did not disclose any policy giving 
guidance to the executive for fixing 
any rate other than the maximum. The 
Court rejected this contention on tha 
ground that the discretion granted to 
the executive to fix the rate between 
one pice and two pice in a rupee is 
insignificant and did not exceed the 
permissible limits. In this case the 
learned Chief Justice reiterated his 
views about the permissible limits of 
delegation, expressed in his dissenting 
judgment in Vasantlal Maganbhai San- 
janwala v. State of Bombay, ATR 1961 
SC 4. He pointed out the danger in- 
herent in the process of delegation 
thus: 

“An overburdened legislature or 
one controlled by a powerful execu- 
tive may unduly over-step the limits 
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of delegation. It may not lay down 
any policy at all; it may not set down 
any standard for the guidance of the 
executive; it may confer an arbitrary 
power on the executive to change or 
modify the policy laid down by it 
without reserving for itself any con- 
trol over subordinate legislation. This 
self-effacement of legislative power in — 
favour of another agency either in 
whole or in part is beyond the per- 
missible limits of delegation”. (at 
p. 1901). 


11. In Municipal Corporation 
of Delhi v. Birla Cotton and Spinning 
and Weaving Mills, AIR 1968 SC 1232, 
the main question was the constitu- 
tionality of delegation of taxing powers 
to Municipal Corporations. The Delhi 
Municipal Corporation Act (66 of 1957) 
by Section 113 (2) had empowered the 
Corporation to levy certain optional 
taxes. Under S. 150, power was given 
to the Corporation to define the maxi- 
mum rate of such tax to be levied, 
the classes of persons and the descrip- 
tions of articles and properties to be 
taxed, the systems of assessment to 
be adopted and the exemptions if any 
to be granted. The delegation made 
to the Corporation in the matter of 
imposing the optional taxes was said 
to suffer from the vice of excessive 
delegation. The majority of the Court 
held the delegation to be valid. - 
Wanchoo, C. J. observed that there 
were sufficient guidance. checks and 
safeguards in the Act which prevented 
excessive delegation. The learned 
Chief Justice observed that statements 
in certain cases to the effect that the 
power to fix the rates of taxes was 
not an essential feature were too 
broad. Sikri, J. (as he then was), in 
his concurring judgment held the 
view that there was “adequate guide 
or policy in the expression “purposes 
of the Act in Section 113” and “it is 
not necessary to rely on the safeguards 
mentioned by the learned Chief Jus- 
tice tosustain the delegation”. He said: 


“Apart from authority, in my 
view, Parliament has full power to 
delegate legislative authority to subor- 
dinate bodies. This power flows, in 
my judgment from Art. 246 of the 
Constitution. The word “exclusive” 
means exclusive of any other legisla« 
ture and not exclusive of any other 
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subordinate body. There is, however, 
one restriction in this respect and that 
is also contained in Art. 246. Parliament 
must pass a law in respect of an item or 
items of the relevant list. Negatively 
this means that Parliament cannot 
abdicate its functions. It seems to me 
that this was the position under the 
various Government of India Acts and 
the Constitution has made no difference 
in this respect. I read (1883) 9 AC 117 
and (1885) 10 AC 282 as laying down 
that legislatures like Indian legisla- 
ture had full powertodelegate legis- 
lative authority to subordinate bodies. 
In the ‘judgments in these cases no 
such words as ‘policy’, ‘standard’ or 
‘guidance’ are mentioned” (at p. 1266). 
Wanchoo, C. J. made a functional ap- 
proach to the question when he stated 
that “the nature of the body to which 
delegation is made is also a factor to 
be taken into consideration in deter- 
mining whether there is sufficient 
guidance in the matter of delegation” 
(at 1244). According to the learned 


Chief Justice the fact that delegation . 


was made +o an elected body respon- 
sible to the people including those who 
paid taxes provided a great check on 
the elected ‘councillors imposing un- 
reasonable rates of tax. Again, guide 
or control on the limit of taxation 
could be seen in the expression “pur- 
poses of the Act” in S. 113. The power 
to tax was circumscribed by the need 
to finance the functions which were 
made incumbent on the Corporation to 
perform. The necessity of adopting 
budget estimates each year as provid- 
ed under the Act afforded another 
limit and guideline in the matter. 
Further, the fact that the Government 
was made-the watchdog to control the 
actions of the Corporation in the mat- 
ter of fixing the rates provided another 
check against arbitrarily exercising 
the power of taxation vested with the 
Corporation. The guidance may also 
take the form of providing maximum 
rates of tax upto which a local hody 
may be given the discretion to make 
its choice. Lastly, relying on Kruse v. 
Johnson, (1898) 2 QB 91 the learned 
Chief Justice pointed out that in the 
ease of subordinate public representa- 
tive bodies, such as municipal boards, 


the reasonableness of their action could 
be reviewed by the Courts. Thus the 
majority relied on the safeguards in- 
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herent in delegating the power to an 
elected body and guidelines provided 
under the various provisions of thg 
Act for upholding the delegation. They 
observed the power from the angle of 
its exercise and guaged its propensity 
for abuse functionally. 


12. In D. Ramaraju v. State of 
A. P. ATR 1972 SC 828 the question 
was about the vires of the Andhra 
Pradesh (Krishna and Godavari Delta 
Area) Drainage Cess Act, 1968. Section 
3 of that Act provided for levy and 
collection of drainage cess. According 
to sub-sec, (1) of that section there 
shall be levied and collected by the 
Government, for a period of six years 
from the date of the commencement 
of the Act, as a drainage cess on every 
land in the delta area comprised within 
a division specified in Column (2) of 
the Schedule, for the purposes of the 
Act in that division, a tax at such rate 
per acre per annum, not exceeding the 
rate specified in the corresponding en- 
try in column (3) thereof, as the Gov- 
ernment may, by notification, specify 
in respect of that division. The sche~ 
dule referred to in the section fixed 
the maximum rate at which drainage 
cess may be collected and according te 
it the maximum rate shal} be Rs. 10 
per acre per annum for the. Godavari 
eastern delta, and the Godavari cene 
tral delta. Section 8 (1) provides fora 
cess fund and any moneys received 
from the Cental or State Government . 
or any other source for the purposes 
of the Act shall be credited to the 
Fund together with the proceeds of 
the Drainage Cessas levied and col- 
lected under the Act. Sub-section (4} 
of S. 8 provides that the fund, in sa 
far as it relates to the proceeds of the 
drainage cess levied and coliected in 
a division, shall be applied towards 
meeting the cost of the drainage 
schemes which the Board may, with 
the concurrence of the Government, 
undertake in that division. 


13. In answer to the conten- 
tion that the section furnishes no suf- 
ficient guidelines for exercising the 


discretion to fix the rate, and there- 


fore, the section was bad on the 
ground of excessive delegation of 
legislative power, the Court said that 
the Act contained sufficient guidelines 
for the fixation of the rate of cess, 
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that there was enough material on 
record to justify a uniform rate of 
‘eess for each acre of land in a division 
of the deltaic area and that the imposi- 
tion of tax on land for raising general 


revenue is substantially different from .- 


the levy of cess for implementation of 
a drainage scheme for the benefit of 
fands in an area. 


14. Tested in the light of the 


reasoning adopted in the cases refer- 
red toabove, we are of opinion that 
the Ac; has furnished definite guide- 
lines for the government to exercise 
a power to fix the rate of excise 
duty. 







ithe duty must be taken to be limited 


tthe statutory function to be performed 
iby the delegate and so, the rate that is 
|to be fixed should be such as would 
‘ibring im tħe amount necessary to meet 
the needs of the delegate for discharg- 
‘ing the functions. . 

\16. That the amount collected 
will be expended for the purposes 
enumerated in S. 3 is ensured firstly 
by requiring the Government to make 
-an appropriation by means of parlia- 
mentary legislation and secondly, by 
requiring accounts and reports to be 
‘published in the official Gazette. 


17. 












sonably possible for the delegate to 
calculate the amount necessary to 
In these circumstances, 
we think that the necessary guidance 
or fixing the rate can be found in the 
amount of expenditure necessary fon 
carrying out. the purposes of the Act. 
Quite apart from these circumstances, 
the fact that S. 2 has fixed the maxi- 
mum rate would indicate that the de=- 
legate is not given an uncontrolled 
iscretion in the matter of fixing the 
rate. The area within which the dis- 
cretion has to be exercised having 
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“by the expenses required to discharge 
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been clearly demarcated, it cannot be 
said that a blanket power to fix the 
rate has been delegated to government. 
- 18. We dismiss the appeal with 

costs. 
Appeal] dismissed. 
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_ Shri Durga Dass, Appellant v. State 
of H. P., Respondent. 

riminal Appeal No. 2 of 1970, 
D/- 10-4-1973. 

_ Index Note: — (A) Constitution of 
India, Art. 136—Concurrent finding as 
to recovery of currency notes on 
search of the person of a public ser- 
vant — Interference declined. 

(Para 7) 
_ Index Note: — (B) Criminal P.C., 
S. 537 —- Police investigation — Ir- 
regularity in — Effect. 

Brief Note: —- (B) In absence of 
prejudice to the accused, a mere ir- 
regularity in the investigation does 
not vitiate the trial or conviction. 

(Para 8) 
_. index Note: == (C) Criminal P.C., 
S. 367 — Statute providing minimum 
sentence but giving discretion to Court 
fo award a lesser sentence — Exer- 
cise of discretion. 


Brief Note. — (C) When a statute 
prescribes a minimum sentence for an 
offence but gives a discretion to the 
Court to impose a lesser sentence for 
reasons fo be given, the fact that the 
accused was on bail for a pretty long 
period (6 years) would be a relevant. 
ground jin exercising the discretion to 
impose a lesser sentence. AIR 1972 
SC 2044, Followed. (Para 9) 
Cases Referreds Chronological Paras 
AIR 1972 SC 2044 = 1972 Cri LJ 

1309, Jagdish Prasad v. State of 


Lo ry 


Whe Judgment of the Court was 
delivered’ by 
peal, by special leave, from the’ judg- 
ment of the High Court of Delhi con- 
firming the conviction of the appel- 
lant for offences under S. 161, Indian 
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Penal Code, S. 5 (1) read with S. 5 (2) 
of the Prevention of Corruption Act, 
1947 and S. 420, Indian Penal Code, 
by the Special Judge, Simla, and sen- 
tencing him to rigorous imprisonment 
for a period of one year. 


2. The prosecution case was 
as follows. In April, 1964, the accused 
was posted as a patwari in balca 
Namhol. Village Pohani falls in that 
balca. Sudama Ram (PW-1) used to 
cultivate some land in village Pohani 
as a tenant under Gujjar (PW-8), who 
was a gair-maurusi-awal of that land. 
In the girdawri for Kharif, 1963, the 
entry about the cultivation of the 
land was in the name of Sudama Ram. 
At the time of girdawri of Rabi, 1964, 
Sudama Ram was not present in the 
village. When Sudama Ram returned 
about five days after the girdawri he 
was told by Nand Lal (PW-2) and 
others that Gujjar had been shown in 
the girdawri for Rabi 1964, as being 
in cultivating possession of the land. 
Sudama Ram then went to the accus- 
ed and told him that the entry in the 
girdawri should be in his name as he 
had cultivated the land. The accused 
then stated that he would correct the 
entry in the girdawri if Sudama Ram 
paid him Rs. 40/-. Sudama Ram there- 
upon remarked that he was a poor 
man and the accused then agreed to 
receive Rs. 30/- from him for correct- 
ing the entry in the girdawri. Sudama 
Ram thereafter went to Gopala Ram 
(PW-6) and: requested him for Rupees 
30/- for paying it to the patwari for 
getting the entry in the girdawri cor- 
‘rected. Gopala Ram said that he had 
no money but that Sudama Ram should 
contact the Superintendent of Police, 
and inform him about the matter. 
Sudama Ram thereupon filed a writ- 
ten application before the Superin- 
tendent of police stating these 
facts. Sudama Ram was then taken 
by the Superintendent of Police 
to Bilaspur. There, three currency 
notes, PW 1/B to PW WD of 
Rupees 10/- each were handed 
by the Superintendent of Police to 
Sudama Ram after noting the num- 
bers ef the currency notes and Suda- 
ma Ram was told that if the accused 
demanded Rs. 30/- from him as bribe. 
Sudama Ram should pay those notes 
to him. Sub-Inspector Gian Chand 
(PW-9) was directed to take further 
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action in the matter. A formal First 
Information Report was prepared on 
the basis of the application made by- 
Sudama Ram, and a case was alsa 


registered. 


3. After receipt of the cur- 
rency notes from the Superintendent 
of Police, Sudama Ram met the ac- 
cused on April 12, 1964, and told him 
that he had arranged the money and 
would pay the same to him on the 


‘next day in the village of Dunglu. He 


then informed Sub-Inspector Gian 
Chand about the arrangement and 
went to the village Dunglu and found 
the accused in the house of Dhani 

The accused took Sudama Ram 
to the back of a cow shed of Dhani 
Ram and there Sudama Ram handed 
over the three currency notes to the 
accused. The accused put them in the 
pocket of his shirt and placed a hand- 
kerchief over those notes. The accused 
then went inside the house and Suda- 
ma Ram left the place and met Sub- 


Inspector Gian Chand at a distance of 


about 100 or 150 yards from the house 
where the accused was camping. Suda-= 
ma Ram told the Sub-Inspector that 
he had paid Rs. 30/- to the accused 
and that the -latter had assured him 
that the necessary correction would ‘be 
made in the Khasra Girdawri. The 
Sub-Inspector accompanied by Suda- 


ma Ram, PWs-13 and 14 came and 
. found the accused making entries. in 


the girdawri while sitting in the 
verandah of the upper floor of Dhani 
Ram’s house. The Sub-Inspector 
searched the person of the accused 
and recovered the three currency 
notes from the pocket of the shirt 
worn by the accused. The numbers of 
the currency notes were found to tal- 
Iy with those that had been noted by 
the Superintendent of Police. 


4, Thereafter the case was in- 
oder had and the accused was chal- 
Janed. 


5. The appellant denied that in 
the girdawri relating to Rabi, 1964, 
Gujjar had been shown as in cultivat- 
ing possession of the land. He also 
denied having demanded Rs. 40/- from 
Sudama Ram for showing him as in 
possession of the land or his subse- 
quent agreement to receive Rs. 30/-. 
He said that Sudama Ram came to 
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- him and put the currency notes forci- 
bly in his pocket and ran away. 
6. The Special Judge believed 
' the evidence of Sudama Ram as also 
the evidence furnished by the reco- 
very of the currency notes on search 
of the person of the appellant and 
convicted him for offences under Sec~ 
tion 161, Indian Penal Code, S. 5 (1) 
read with S. 5 (2) of the Prevention of 
Curruption Act, 1947, and S. 420 of 
the Indian Penal Code and sentenced 
him to rigorous imprisonment for one 
year and a fine of Rs. 500/-. It was 
against this judgment that the appel» 
Jant filed the appeal before the High 
Court. The High Court concurred with 
the conclusion of the Special Judge 
and confirmed the conviction and sen- 
tence except as regards the fine. 
% In this appeal, counsel for 
e appellant submitted that there was 
no evidence to show that the appellant 
received the amount from Sudama 
Ram or that it was received as illegal 
gratification. In the light of the evi- 
dence of Sudama Ram, Sub-Inspector 
Gian Chand, PW-13 and PW-14, there 
can be no manner of doubt that psa 
om 





of the Constitution, we do not think 
jwe would be justified in interfering 
‘with the concurrent finding. 

8. The appellant, however, 
contended that the Sub-Inspector Gian 
Chand was not authorised to inves- 
tigate the case and the conviction was 
therefore bad. The High Court consi- 
. dered this contention and rejected it. 
We agree with the High Court in 


Dy. Custodian Gen. Evacuee Property v. Daulat Ram [Pr. 1] S. C. 1381 


thinking that even if there was any 
irregularity in the investigation, that 
would not vitiate the trial or the con 
viction, in the absence of evidence 
sei the appellant has been prejudi- 
ced. . 


9. The appellant was released 
on bail by this Court on January 21, 
1970, after the application for leave to 







prisonment for a period of more than 
six months. The offence in this case 


10. The appeal is allowed only 
to the extent indicated but dismissed 
in all other respects. 

Order accordingly. 
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(From Punjab: 68 Pun. L.R. 420) 
A. N. GROVER, K. K. MATHEW AND 
A. K. MUKHERJEA, JJ. 

Deputy Custodian General Evacuee 
Property and another, Appellants v. 
Daulat Ram and others, Respondents. 

Civil Appeal No. 1460 of 1967, D/- 
22-12-1972. 

Index Notes — (A) Constitution of 
India, Art. 133 — New case—Supreme 
Court, following its well-settled prac- 
tice decided) to entertain a conten- 
tion raised for the first time. ,Para 3) 

The following Judgment of the 
Court was delivered by : 

GROVER, J.— This is an appea 
by certificate from a judgment of the 
Punjab & Haryana High Court. _ 


BQ/BQ/A101/73/VBB 
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2: The facts may be briefly 
stated. Late Nadar Chand the father of 
respondents obtained a money decree 
for Rs. 16,771/- against one Mokham 
Din in the year 1935. During the 
couse of execution proceedings the 
decree was forwarded to the Collector 
for execution under S. 68 of the Code 
of Civil Procedure. The Collector made 
an order on September 30, 1940 direct- 
ing that land in two villages belonging 
to the judgment debtor be Ieased out 
to the decree holder for 20 years with 
effect from Kharif 1941. The fudg- 
ment debtor had IJands in other vil- 
lages also but the entire Iand in these 
two villages was leased out to the 
decree holder. It appears that the 
decree holder took execution. proceed- 
ings in 1941, 1943 and 1948 but on 
. each occasion the proceedings were 
consigned to the record room. On the 
partition of the country the judgment 
debtor who was a Muslim became an 
evacuee and his land vested in the 
Custodian of Evacuee Property under 
the Evacuee Laws then in force. On 
June 8, 1949 the Assistant Custodian 
made an order that possession of the 
property which had been leased out 
should be given to the decree holder 
in ‘satisfaction of the decree on the 
condition that on the expiry of the 
term of the lease his claim would be 
deemed to have been satisfied. On 
October 2, 1949 the Additional Cus- 
todian confirmed that order saying 
that possession might be delivered to 
the decree holder. As mentioned in the 
judgment of the High Court the pos- 
session was not delivered till March 
1951. The possession which was given 
was of much Jess area than the area 
covered-by the lease. The decree hol- 
der was also dispossessed from certain 
land as the same had been allotted to 
displaced persons. On December 29, 
1960 the decree holder moved the Ad- 
ditional Custodian, Jullundur, com- 
plaining that possession of the remain- 
ing area had not been given. This 
application was rejected by the Addi- 
tional Custodian on February 7, 1961. 
The matter was taken in revision to 
the Deputy Custodian General of 
Evacuee Property. Certain orders Ins 
eluding one of remand were made 
which need not be mentioned. Finally 
the Deputy Custodian General dis- 


missed the revision application. He 


a 


held inter alia that the execution ap-. 
plication of the decree holder was 
barred under the provisions of Arti- 
cle 182 of the Indian Limitation Act. 
and the decree had become inexecu- 
table. His order was challenged under 
Article 226 of the Constitution 
before the High Court. A learn- 
ed ‘single Judge dismissed the peti- 
tion. The appeal under clause 10 
of the Letters Pateng filed by the 
present appellants, however, succeed- 
ed. @he Division Bench, after con- 
sidering all the relevant provisions, 
quashed the order of the Deputy Custo- 
dian General on the ground that the 
Significance of the various legal provi- 
Sions had not been fully appreciated 
by the Custodian Department or by 
the learned single Judge. The High 
Court expressed the view that the 
decision of the Deputy Custodian 
General on the question of limitation 
was altogether erroneous. 


3. Learned counsel for the De- 
puty Custodian General who is the 
appellant before us has not sought to 
challenge the decision of the High 
Court on the point on which it was 
given. He has sought to raise a ques- 
tion which was never agitated before 
the High Court. The contention now 
sought to be raised is that assuming 
that the Division Bench took the right 
view on the question of limitation the 
period for which the Jand had been 
farmed out by the Collector by his 
order made in September 1940 had 
already expired. That period of 20 
ears could not be extended. The 
effect of quashing the order of the 
Deputy Custodian General dated Octo- 
ber 31, 1964 would be to restore the 
order of the Additional Custodian 
dated October 2, 1949. That would 
lead to various complications. One of 
such. complications will arise oug of 
the claim of the appellants that they 
are entitled to remain in possession 
beyond the period of the Iease because 
possession was in fact not given of the 
entire land and it was only of a part 
of that Iand that possession Aad been 
given and that also at a date much 
later than the order of the Collector. 
Indisputably no such argument was 
raised before the High Court and fol- 
fowing our well settled practice we 
decline to entertain any such conten- 
tion raised for the first time here. 
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4, As no other point has been 
agitated the appeal fails and it is dis~ 


missed with costs. 
Appeal dismissed. 
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S. M. SIKRI, C. J, J. M. SHELAT, : 
A. N. RAY, D. G. PALEKAR, M. Hi 
BEG, S. N. DWIVEDI AND I. D. . 
DUA, JJ. 


Sardarmal Lalwani, Petitioner vi 


State of U.P. and others, Respondents; 


Advocates-General for the States of: 
Assam, Orissa, U. P. and Tamil Nadu,- 


interveners. 


Writ Pein. No. 646 of 1970 and’ 


Civil Appeal Nos. 2139 and 2140 of 
1968, D/- 11-12-1972. 

Index Note. — (A) Land Acquisi-4 
tion (M. P. Amendment) Act (5 of 
1959), Ss. 3, 4 — Validity — Sections 
are hit by Art. 14. (X-Refs Constitu~s 
tion of India, Art. 14). 

Brief Note: — (A) Section 3 inter 
alia provides that when the market« 
value of any land situate in Bhopal 
area, in respect of which the date of 
publication of the notification is after 
the commencement of the Land Acqui~ 
sition (Madhya Pradesh Amendment) 
‘Act, 1957 (21 of 1958), is in excess of 
its market-value as on the 1st day of 
October, 1955, the market-value there~ 
of shall be deemed to be its market- 
value as on the 1st day of October 
1955. Since itis not shown that on 1-10- 
1955 it was known that Bhopal may 
be Capital of the State or that there 
was speculation because of this fact. 
the classification between land in 
Bhopal area and other parts of the 
State cannot be said to be reasonable. 
AIR 1961 Madh Pra 280, Overruled; 
AIR 1973 SC 689 Followed. —s_' 

(Paras 8, 9, 11, 12, 13y 

Cases Referred: Chronological Parag 
AIR 1973 SC 689=Civil Appeal 
No. 2139 of 1968, D/- ii-12- 
1972, Nagpur Improvement 


Trust v, Vithal Rao T, 12 
ATR 1961 Madh Pra 2801961 

MP LJ 881, Satish Kumar v. 

State of M. P. 10 


M/s. S. Banerjee and P. K. Ghosh, 
Advocates for Petitioner. Mr. Y. S. 


LJ/DQ/G929/72/YPB 


Sardarmaľ Lalwani v. State of U. P. 


[Prs, 1-3] 7 S. C. 1383 


Dharmadhikari, Advocate General for 
the State of Madhya .Pradesh (Mr. 
L N. Shroff, Advocate, with him) for 
Respondent No. 1. Mr, Naunit Lal, 
Advocate, for | Advocate-General, 
Assam (intervener). M/s. Santosh 
Chatterjee and G. S. Chatterjee, Advo- 
cates, for Advocate-General, Orissa 
(intervener). Mr. O. P. Rana, Advo 
cate for Advocate-General, U. P. 
(Intervener). Mr. A. V. Rangam and 
Miss A. Subhashini, Advocates, for 


” Advocate-General, Tamil Nadu (Inter- 


vener). 
The following Judgment of the 


‘Court was delivered by 


_ SIKRI, C. J.~- This petition was 
heard along with Civil Appeals Nos. 
2139-2140 of 1968. The facts are dif- 
ferent but the principles of law to be 
applied are the same which we have 
laid down in our judgment in Civil 
Appeal No. 2139 of 1968 = (reported 
in AIR 1973 SC 689). 

2. The facts in this petition 
are that the Land Acquisition Act, 
1894 was amended by the Land Acqui- 
sition (Madhya Pradesh Amendment} 
Act 1959 (Madhya Pradesh Act V of 
1959) hereinafter referred to as the 
impugned Act. 

3 By Section 3 of the impugn- 
ed Act the Land Acquisition. Act, 1894, 
in its application to Bhopal area, was 
amended as follows: 

1, After clause (g) of Sec. 3 of 
the Act of 1894 a new clause was ad- 
ded defining “Bhopal area”, 

2..A new section S. 17A, was in- 
serted“in the Land Acquisition Act, 
1894, giving fo the Government the 
power to issue a: direction to the Col- 
fector that it Is urgently necessary to 
acquire -immediate possession of any 
building’ site situated in Bhopal area, 


‘and providing that upon the issue of 


such a direction the provisions of Sec- 
tion 17 would in all respects apply in 
the case of such site as they apply in 
the case of waste or arable land. 

3. A new proviso was added to 
the first clause of Sec. 23 (1). The pro- 
viso runs thus: 

“Provided that when the market- 
value of any land situate in Bhopal 
area, in respect of which the date of 
publication of the notification afore- 
said is after the commencement of the 
Land Acquisition (Madhya Pradesh . 


e 
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Amendment) Act, 1957 (21 of 1958), 
is in excess of its market-value as on 
the Ist day of October, 1955, the mar- 
ket-value thereof shall be deemed to 
be its market-value as on the Ist day 
of October, 1955.” 


4. A new sub-section (3) was in~ 
serted in S. 23 enjoining the Court to 
award a further sum not exceeding 
twenty-five per cent of the market- 
value of the land acquired and an ad- 
ditional sum provided under sub-sec- 
tion (2), as the Court may think fit. 
ttin consideration of the appreciation 
in the price of the land concerned by 
reason of the location of the Capital 
at Bhopal, regard being had to the 
situation of such land.” 


4. The notification to acquire 
the land in question under S. 4 (1) 
of the Land Acquisition Act, 1894, 
was published in the Madhya Pradesh 
Rajpatra, dated October 3, 1962. Noti~ 
fication under S. 6 (1) of the said Act 
was published in the Madhya Pradesh 
Rajpatra dated November 23, 1962 
Thereafter, the notice under S. 9 (1) 
was published for general information 
and notices under S. 9 (3) were issued 
to the individual interested parties. 
Ultimately, the Land Acquisition Offi- 
cer gave his award in the Land Acqui- 
sition Case No. 51/LA/62 on March 25, 
1963. The award was given on the 
basis of market value of the land as 
on October 1, 1955 plus 25% extra 
compensation, and not on the basis of 
the market value of the land on or 
about the date of acquisition, by vir- 
tue of the provisions of S. 3 of the 
Land Acquisition (M. P. Amendment} 
Act, 1959. 


5. It is alleged inter alia that 
Bhopal was made Capital of Madhya 
Pradesh on November 1, 1956. We 
were referred to the report of the 
States Reorganisation Commission, 
1955. Para 486 (page 132) states: 


*496. The new State, which can 
appropriately be described as Madhya 
Pradesh will be a compact unit. It will 
bring almost the whole of Bundalkh- 
and and Baghelkhand under one admi~ 
rtistration. Jabalpur will be situated 
at a central place in this unit and has 
or will soon have some important faci- 
lities like water supply and availabi- 
lity of electrical power. It will, in our 


. - opinion, be a suitable capital.” 


A. I. R. 


This report was submitted on Septem- 
ber 30, 1955. It is quite clear from this 
para that on the date of the report the 
proposed capital was Jabalpur and 
there could thus be no speculation in 
land before the announcement of 
Bhopal as capital. 

6. In view of these facts, it is 
submitted in ground (viii) of the peti- 
tion that “the impugned Act violates 
Art. 14 of the Constitution as there is 


no rational classification on the 
basis of which the prices of 


Bhopal area have not been determin< 
ed by the principle by which the mar- 
ket prices of other places would be 
determined.” It is further submitted 
that “there can be no rational basis to 
differentiate between Bhopal and 
other areas for award of compensa- 
tion merely because Bhopal was made 
Capital. The theory that in view of 
Capital, there was speculative prices 
at Bhopal and the prices at any given 
time might not reflect the real price, 
is neither rational nor reasonable.” It 
is also alleged that the date, October 
1, 1955, is an arbitrary date for the 
purpose of fixing the market value. 

T. The only reply given to 
this ground is contained in parą 21 of 
the counter affidavit on behalf of the 
State wherein it is stated: 

“With reference to ground (viii), 
of the petition, I deny that the 
Amendment Act infringes any funda- 
mental right of the petitioner and in 
th guiar Article 14 of the Constitu- 

on. 

8. The Iearned Advocate Gene- 
ral was unable to point out to us any 
material to show that there was any 
expectation or speculation on or about 
the Ist October, 1955 that Bhopal 
would be the Capital of Madhya Pra- 
desh. If this fact had been established, 
it may have been reasonable to have 
fixed the date for the purpose of de- 
termining the market value as Ist 
October 1955. 


9. But this does not mean that 
for all time to come for any land 
acquired by the State for a capital, 
the date of announcement of the Capi- 
tal would be the relevant date. In this 
ease, the acquisition was in. 1962 and 
prices may have risen not only be- 
cause of speculative dealings but be- 
cause of general increase in prices 
throughout the State. 
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10, In Satish Kumar v. State 
of M. P., AIR 1961 Madh Pra 280 the 
Madhya Pradesh High Court upheld 
the validity of the impugned Act. The 
High Court justified the basis to dif- 
ferentiate the land located in Bhopal 
area thus: 

“In support of this difference, it 
has been averred in the return filed 
by the State that in the reorganisation 
of the States, which was a political 
exigency, the fixation of the Capital 
at Bhopal was “an accident” not due 
to any economic or industrial reasons; 
that when it was decided to locate the 
Capital of the State inthe under-deve- 
loped town, there was heavy specula- 
tion in land prices; and that, there- 
fore, these artificially inflated prices 
could not be taken as a proper basis 
for fixing the real market-value of 
the property. 


The amendments themselves indi- 


cate that it was because of the loca- 
tion of the Capital at Bhopal that they 
had to be made. Now, it cannot be 
denied that whenever ‘a- capital or a 


big industry is located in-a town or - 


even in a city, land values are sud- 
_ denly pushed up by prospective sellers 
and the increase in them during the 


interregnum between the date when it ` 


is known that the town will become 
more important and the date of acqui- 
sition of land may not represent its 
real value. . 

The prospect of acquisition of 
vast areas of private Iands in connec< 
tion with a capital or industrial pro- 
fect in town always gives rise to spe- 
culative dealings in lands in the town. 


When such speculative dealings occur- 


it is not unreasonable and improper 
to compute.the market-value of the 
land with reference to a date proxi- 
mate to the date of acquisition so as 
to exclude speculative rise in deter- 
mining the market value of the land, 


On the material on record, it is 
impossible for us io hold that in this 
case there has been a discrimination 
in the matter of compensation be 
tween land acquired in Bhopal area 
and other areas in the State. The clas- 
sification between land in Bhopal area 
and other parts of the State is with 
reason and reasonable, and is for the 
purpose of enabling the State to ac- 
quire land at a reasonable price in 
Bhopal for the construction of the 
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Capital. In our view, tħe amendments 
are not hit by Article 14 of the Con- 
stitution.” 

11. With respect, the High 
Court has not examined the question 
of the validity of the reason for fix- 
ing the relevant date as October 1, 
1955. There is no material on the 
record to show that on October 1, 
1955, it was known that Bhopal may 
be the Capital of the State or that 
ae was speculation because of this 
tact. 


_ 128 We have in the judgment 
delivered in Nagpur Improvement 
Trust v. Vithal Rao, Civil Appeal No. 
2139 of 1968, D/- 11-12-1972 = (report- 
ed in ATR 1973 SC 689) examined 
Art. 14 and its implications as far as 
Tand acquisition is concerned. In our 
view, in the light of that judgment, 
the petition must be allowed. 

‘13. In the result, the petition 
is allowed with costs and it is declar-| 
ed that Sections 3 and 4 of the im- 
pugned Act are hit by the provisions 
of Art..14 of the Constitution. 

Appeal allowed. 
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Karan Singh, Appellant v. State 
of U. P., Respondent. 
_ Criminal Appeal No, 210 of 1971, 
D/- 22-11-1972. 


_ Index Note: — (A) Evidence Act 
(1872), S. 27 — Evidence leading to 
recovery of blood-stained knife—Ad- 
missibility. 

Brief Note: —- (A) Merely because 
the accused had first told the police 
that he would show them the knife 
and then took them to the place where 
it was hidden his evidence leading to 
the discovery of blood stained knife 
could not be said to be inadmissible 
on the ground that the police already 
knew the place where the knife, could 
be found. (Para 3) 


Mr. D. B. Vohra, Advocate, amicus 
curiae. for Appellant Mr. D. P. Uniyal, 
a es ee 
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1386 S. C. 


Sr. Advocate, (Mr. O. P. Rana, Advo- 
cate, with him), for Respondent. 


The following Judgment of the 
Court was delivered by 


ALAGIRISWAMI, J..— This is 
an appeal by special leave against the 
judgment of the High Court of Al- 
lahabad confirming the sentence of 
death passed on the appellant by the 
learned Sessions Judge, Moradabad. 


2. On the night of 14th/15th 
June, 1969 Kartar Singh the son of 
Smt. Moonga, was murdered in the 
village Karthala, in the district of 
Moradabad. Her husband, Faqira, had 
disappeared some time earlier and she 
had developed illicit intimacy with 
the appellant, a resident of the village 
of Pachkaura in the same district. 
Some time later appellants brother, 
Charan Singh, was brought in by the 
appellant to assist him in cultivating 
Smt. Moonga’s land. Smt. Moonga is 
‘said to have developed illicit intimacy 
with Charan Singh and the appellant 
was suspected of having murdered! 
Charan Singh in the year 1968. The 
appellant is then said to have formed 
an idea of doing away with Smt. 
Moonga’s only son, Kartar Singh, so 
that he could grab her property. Ap- 
pellant’s brother, Dharampal, who was 
a co-accused with the appellant in the 
present murder case but was acquitted 
by the Trial Judge, was also living 
with Smt. Moonga. On the 14th of 
June, 1969 the appellant went to his 
own village Pachkaura with Smt. 
Moonga and her children, and after 
sending the others back to village 
Karthala he himself remained behind 
in Pachkaura. The prosecution case 
was that on the night of 14th/15th 
June, 1969 he returned to the village 
Karthala quietly and knocked at the 
door of Smt. Moonga and that some 
body from inside opened the door, and 
after murdering Kartar Singh and 
throwing the dead body on the roof, 
made good his escape. The appellant 
and his brother, Dharampal, as already 
mentioned, were tried for the offence 
of murder. Dharampal was acquitted 
and the appellant was sentenced to 
death. 


3. Both the Sessions Judge and 
the learned Judges of the High Court 
have on a consideration of the evi- 
dence come to the conclusion that the 
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motive alleged for tħe murder was 
fully proved. Smt. Moonga herself 
could not be produced. At one stage 
she had filed a petition saying that the 
accused should not be released on bail 
as he had threatened her. Later on the 
prosecution alleged that the accused 
had done away with her also. During 
the trial an application was moved on 
behalf of the accused giving two ad- 
dresses where Smt. Moonga was al- 
leged to be hidden, but she could not 
be found. It was, therefore, obvious 
that Smt. Moonga could not have been 
withheld by the prosecution. There 
was no evidence one way or the other 
regarding the suggestion that she also 
had been done away by the appellant. 
There was evidence that the appellant 
had returned from his village Pach- 
kaura to village Karthalain the evening 
onthe 14th June, 1969. P.W.9, P.W. 17 
and P.W. 4 gave evidence about havy- 
ing seen the appellant at various points 
near the town of Moradabad between 
5p.m. and 7.30 p.m. on 14-6-1969 and 
the courts below held that their evi- 
dence has established appellant’s return 
beyond doubt. Another fact which the 
prosecution sought to prove was that 
on the mid-night of June 14/15, 1969 
the appellant was found on the roof 
of Smt. Moonga’s house and this was 
sought to be established by the evi 
dence of P.W. 10 and P.W. 8 This 
evidence was held not reliable and 
sufficient to prove the presence of the 
appellant on the roof of Smt. Moonga’s 
house. Then there is the evidence of 
P.W. 15 of having seen the appellant 
going away from the house of Smf. 
Moonga shortly after. The statement 
given by P.W. 15 was believed by the 
courts below. There was also the fact 
that the blood stained knife (Ext. 5), 
with which the murder was committed 
was recovered at the instance of the 
appellant. We have not been impress- 
ed by the argument on behalf of the 
appellant that this evidence is not ad- 
missible under the provisions of Sec- 
tion 27 of the Evidence Act as the 
police already knew about the .place 
where the knife could be found. This 
argument is wholly without subst- 
ance. This was based on the fact that 
the appellant first told the police that 
he would show them the knife and 
then took them to the place where the 


knife was hidden. We consider that both 
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the courts below were undoubtedly 
right in holding that there was no 


substance in this contention, and the 


evidence’ regarding the recovery of 
the knife was admissible. The courts 
below were not impressed by the ap- 
pellant’s denial of the various facts 
proved against him and his statement 
that he was in his own village Pach- 
kaura at the time of occurrence. We 
have carefully considered the evidence 
in this case and see no reason to dif- 
fer from the:conclusion arrived at by 
the courts below. The appeal is, there- 
fore, dismissed and the conviction and 
sentence of the appellant confirmed. 
We see no mitigating circumstance of 
this case warranting the award of any 
sentence Iess than death. «si 
Appeal dismissed. 
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State of Tamil Nadu, Appellant v. 
M/s. Star Tobacco Co. Respondent. _ 
: Civil Appeals Nos. 2277-2278 of 
1969, D/- 10-11-1972. l l 
| ndeg Note: — (A) Madras Gene~ 
‘wal Sales Tax Act 1959 (1 of 1959), 
S, 61 (1) Proviso — Re-opening of 
Cpssessment =~ Jurisdiction. . 

Brief Note: — (A) Jurisdiction fo 
‘re-open an assessment is not a ques- 
‘tion of mere procedure but of power: 

Under the repealed Act -of 1939 
and Rules thereunder the assessee had 
a right to have his assessments re- 
opened only by the Appellate Autho- 
rity where the assessment was the 
subject-matter of an appeal, This was 
a valuable right which has been pro- 
tected) by the proviso to S. 61 (1) of 
the new Act. Therefore the assessing 
‘Authority had no right to reopen the 
assessments which were appealed 
against. eo) _ (Para 5) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1781—28 STC 690 

=1972 Tax LR 1863, State of 
‘Madras v. Lateef Hamid & Co, $ 
{1968) 22 STC 217 (Mad), Dy. 
Commr. of Commercial Taxes 
vs R. V. Ramiah Chetty & a 
0. 3, 


DQ/EQ/B962/73/AGT 


The following Judgment ‘of the 
Court was delivered by 

HEGDE, J.:-- These are appeals 
by Certificate. The respondent has not 
put in his appearance. Civil Appeal 
No. 2277 of 1969 relates to the assess- 
ment of sales tax on the respondent 
for the assessment year 1957-58 and 
Civil Appeal No. 2278 of 1969 relates 
to his assessment for the assessment 
year 1958-59. Those assessments were 
made under the Madras General Sales 
Tax Act, 1939 read with Rules framed 
thereunder. The 1939 Act was replaced 
by the Madras General Sales Tax Act, 
1959 (Madras Act 1 of 1958). The as- 
sessments in question were made after 
1959 Act came into force. Before the 
High Court the case proceeded on the 
basis that in respect of both the years 
the assessments were reopened under 
Section 16 of the 1959 Act. Mr. P. Ram 
Reddy appearing for the Revenue con- 
fended that in regard to the assess- 
ment for the year 1958-59 there was 
no reopening at all. No such conten- 
tion appears to have been taken be- 
fore the High Court and hence itis not 
permissible for the appellant to take 
up that contention in this Court. For 
the purpose of these appeals we shall 
proceed on the basis that the assess- 
ments in respect of both the years 
had been reopened. _ 


2. The assessments were re- 
opened by the Assessing Authority 
himself purporting to do so in exer- 
cise of his powers under S. 16 of the 
1959 Act. The High Court came to 
the conclusion that the Assessing Au-. 
thority could not have reopened the as- 
sessments as the assessments were 
made under the repealed Act. Under 
Rule 17 of the rules framed if an as- 
sessment made by the Assessing Au- 
thority~was taken up in appeal to the 
appellate authority and the appellate 
authority had either confirmed or 
modified or reversed the assessment 
order, the reopening of such an as- 
sessment. could be made only by the 
Appellate Authority. Hence the As- 
sessing Authority was not competent 
to reopen the assessments. This con- 
clusion was challenged in this appeal. 

3. TE the provisions of the 1939 
Rules governed the assessment pro- 
ceedings, there can be no doubt that 
the Assessing Authority had no right 
to reopen the assessments as the. as- 
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sessments in question were the sub- 
ject matter of an appeal. In that event 
the only authority which could have 
reopened the assessment was the ap- 
pellate authority. If on the other hand, 
the assessments in question were either 
wholly or partly governed by tł 

provisions of the 1959 Act then we 
have to decide whether the provisions 
of the 1959 Act empowered the As~ 
sessing Authority to reopen the assess~ 
ments. The Madras High Court in De- 
puty Commr. of Commercial Taxes, 
Madras Division v. R. V. Ramiah 
Chetty and Co., (1968) 22 STC 
217 (Mad) took the view that in cases 
where the assessments were made 
under the 1939 Act and Rules, the 
provision relating to reopening is 
Rule 17 (supra). The correctness of 
that decision was challenged before 


us. 

4, The decision in Ramiah 
Chetty’s case, (1968) 22 STC 217 (Mad) 
(supra) is a decision bearing 
State Act and Rules framed thereunder. 
Further that decision relates to provi- 
sions which had been repealed as long 
back as 1959. Therefore, ordinarily 
this Court will not be inclined to inter- 
fere with such a decision. Further we 
agree with the High Court that in 
view of the proviso to sub-section (1) 
of Section 61 of the Madras General 
Sales Tax Act, 1959 the Appellate Au- 
thority alone could have revised the 
assessments in question. That proviso 
reads as follows: 


“Provided that such repeal shall 
not affect the previous operation of the 
said Act or any right, title, obligation 
or liability already acquired, accrued 
or incurred thereunder and subject 
thereto, anything done or any action 
taken including any appointment, noti- 
fication, notice, order, rule, form, 
regulation, certificate, licence or per- 
mit in the exercise of any power con- 
ferred by or under the said Act shall 
be deemed to have been done or taken 
in the exercise of the powers conferr= 
ed by or under this Act, as if this Act 
were in force on the date on which 
such thing was done or action was 
taken, .and all arrears of tax and other 
amounts due at the commencement of 
this Act may be recovered as if they 
had accrued under this Act.” 

5. The question for decision is 
whether the jurisdiction to reopen is 
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a question of procedure or power. Mr. 
Ram Reddy contended that it relates 


‘only to procedure and on that basis 


sought to seek support from the deci- 
sion of this Court in State of Madras 
v. Lateef Hamid & Co.,28 STC 690 = 
(AIR 1972 SC 1781). We are unable to 
accept this contention. In Hamid’s case 
28 STC 690=(AIR 1972 SC 1781) (supra) 
this Court was dealing with an alleged 
infraction of a provision dealing with 
procedure, Herein we are dealing with 
a question of power. The question for 
decision is as to who had the jurisdic- 
tion to reopen the concerned assess- 
ments. Such a question cannot be cone 
sidered as a question of procedure. 
Under the old Rules the assessee had 
a right to have his assessments re-« 
opened only by the Appellate Autho- 
rity. This was undoubtedly a right. 
conferred on the assessee. It is a valu- 
able right. That being so, the same is 
protected by the proviso quoted above. 
l 6. In the result these appeals 
fail and they are dismissed. No costs. 
Appeals dismissed: 
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Krishna Govind Patil, Appellant v; 
State of Maharashtra, Respondent. 

Criminal Appeal No. 184 of 1969, 
D/- 18-7-1972. 
=~ Index Note: — (A) Penal Code 
(1860), Ss. 167, 109, 427 — Prevention 
of Corruption Act (1947), S. 5 (1) (dj 
and S. 5 (2)—Illegal cutting of excess 
trees on Government lands by allottee 
— Assistant Gram Sevak privy to 
such cutting — Offence. 

Brief Note: — (A) Allottees of 
Government waste lands agreeing 
to pay price of the land as also 
of the trees standing thereon — 
Permission by Mamlatdar for cut- 
ting trees standing on those lands 
— Tegal cutting of excess trees 
on allotted lands as also on the Gov~ 
ernment lands—Asst. Gram Sevak (one 
ofthe accused) proved privy from al 
lotment to the illegal cutting of the 
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excess trees -— Accused held guilty 
under Section 167, Penal Code and also 
under Section 5 of the Prevention of 
the Corruption Act (as his acts consti- 
tuted misconduct on his part) — Con- 
sidering all the circumstances, he was 
also held guilty under S. 427/109, 
Penal Code, as he did aid and abet. in 
committing the mischief which caused 
Ioss to Government. (Paras 20, 21) 

V. S. Desai, Sr. Advocate, (R. B. 
Datar, Advocate with him), for Ap- 
pellant. M/s. H. R. Khanna and B. D, 
Sharma, Advocates: for Respondent. 

_ The Judgment of the Court was 
delivered by 

SHELAT, J:-— In Special Case 
No. 5 of 1966, four persons (referred 
to hereinafter as A-1 to A-4) stood 
their trial before the Special Judge, 
Kolhapur on charges under Ss. 120 B, 
166, 167, 218, 447 and 109 of the 
Penal Code and under S. 5 (1) (d) read 
with S. 5 (2) of the Prevention of Cor- 
ruption Act. - 

2 The Special Judge found 
that the prosecution had failed to esta« 
blish conspiracy and therefore acquit- 
ted all the four accused of the charge 
under S. 120B, Penal Code. But he 
-convicted the accused on other char- 
ges, the particulars of which may for 
brevity’s sake be stated as follows. 

A-1 convicted under Ss. 166, 167 
and 218 and sentenced to three years 
rigorous imprisonment on each of the 
charges; also under S. 5 (2) read with 
S. 5 (1) (d), Prevention of Corruption 
Act, 1947 and sentenced to three years 
rigorous imprisonment, and under 
Sections 447 and 427/109, Penal Code 
and sentenced to two years and three 
months respectively; 

A-2 convicted under Ss, 166, 167 
and 218, Penal Code and sentenced to 
three years rigorous imprisonment on 
each of.the three counts, under S. 5 
(2) read with S. 5 (1), Prevention of 
Corruption Act, 1947 and sentenced to 
three years rigorous imprisonment, 
and under Ss. 427, 447/109, Penal Code 
and sentenced to two years and three 
months rigorous imprisonment res- 
pectively; 

A-3 convicted under Ss. 166, 167 
and 218, Penal Code, and sentenced to 
three years on each count, under Sec- 
tion 5 (2) read with S. 5 (1) (Œ), Pre- 
vention of Corruption Act, 1947 and 
sentenced to three years rigorous 


imprisonment, under Ss. 427, 44'7/109, 
Penal Code, and sentenced to two 
years and three months respectively; 
an 

A-4 convicted under Ss. 166, 167 
and 218 all read with S. 109, Penal 
Code, and sentenced to three years 
rigorous imprisonment on each count, 
also under Ss. 447 and 427, Penal Code 
and sentenced to two years and three 
months respectively. 

All the substantive sentences against 
each of the accused were ordered ta 
run concurrently. 

3. The four accused appealed 
in the High Court against the orders 
of conviction and sentences passed 
against them, A-1 died pending the ap- 
peal, and therefore, the appeal filed 
by him abated. Asregardsthe appeals 
of the rest of the accused, the High 
Court substantially agreed with the 
findings of fact given by the Special 
Judge, but modified to a certain ex- 
tent the orders of conviction passed 
by him and also reduced the sentences 
awarded to them partly on the ground 
that considerable time has elapsed 
since the offences were said to have 
been committed and partly owing to 
the loss attempted to have been caus- 
ed to Government being of a com- 
paratively small amount. The result of 
the appeals of A-2 may be seen from 
the following: 

A-2 convicted under S. 166, Penal 

Code, in respect of the reports made 
by him in regard to the trees to be 
permitted to be cut and their valua- 
tion, 
under S. 167/109, Penal Code, for 
abetting A-1 in the making of the ear- 
lier panchnamas in respect of the 
trees standing in the fields in question 
and on the basis of which the said 
trees were ultimately transferred to 
the allottees, 
also under S. 5 (2) read with S. 5 (1), 
Prevention of Corruption Act and 
under S. 427/109, Penal Code. 
The rest of the convictions passed 
against him were set aside. Sentences 
also were reduced to six months each 
under Ss. 167 and 167/109 and to one 
year underS.5(2) read with S. 5 (1) 
(d), Prevention of Corruption Act, arid 
also under S. 427/109, Penal Code, all 
of them being directed to run concur- 
rently. It is not necessary to set out 
here the modifications made in the 
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‘order of convictions and sentences 
passed against A-3 and A-4 as we have 
before us only the appeal by A-2 
against the order of conviction and 
sentence passed against him. 

4. The facts relevant for ap- 
reciating the arguments advanced in 
support and against the appellant’s 
said conviction and sentence need first 
be set out. l 

5. At the material time A-1 
was, the Circle Officer in Radhanagari 
Taluka in Kolhapur District. A-2 (the 
appellant} was the Assistant Gram 
Sevak and A-3 was the Range Forest 
Officer for Radhanagari. 


6. In or about 1960, the Gov- 


ernment of Maharashtra had decided 
to allot certain Government waste 
lands to landless persons and had for 
that purpose fixed the target date, 
viz., March 31, 1962. The Government, 
however, desired to expedite such al- 
lotments and issued for that purpose 
the resolution dated January 4, 1961. 
In consequence of that resolution, ap- 
plications of four persons (with whom 
only we are concerned in this appeal) 
Ganu Nhavi, Sala Shiva, Shiva Ghume 
and Raghu Gavade for allotment were 
taken up for disposal. These applica~ 
tions were in respect of survey Nos. 
62/2, 68/1, 12/1 and 111. On’ August 7, 
1963, the said four persons were made 
-to execute the requisite Kabulayats 
- under the Land Revenue Code Rules, 
1921. One of the conditions in these 
Kabulayats was that the allottees had 
to agree to pay the price of the Iand 
as also of the trees standing thereon 
as may be determined by the relevant 
authority. On the said allottees pay- 
ing the price of the said four survey 
numbers, the Mamlatdar by his orders 
dated 14-8-1963 directed the village 
Officer to deliver possession, to make 
_ the necessary entries in favour of the 
aliottees and credit the said amounts 
in their names. In pursuance of these 
orders and on the allottees paying the 
price possession was delivered to them 
on September 4, 1963. 


%. Thereafter, the said allot- 
tees applied to the Mamlaitdar that the 
trees standing in the said Iands should 
be valued and ownership thereof also 
should be transferred to them on their 
paying the value so determined. On 
September 9, 1963, the Mamlatdar 

forwarded these applications to A-1 


A.I, R. 


as tħe Circle Officer for necessary 
action. On September 18 and 19, 1963, 
A-1 recorded the statements, Exts. 9l, 
97, 83 and 51, of the four allottees. 
These statements were countersigned 
by A-1 and the thumb impressions of 
the allottees thereon were attested by 
A-2 (the appellant), These statements 
mentioned that there were diverse 
kinds of trees standing in the said 
lands including Hirda, Ain, Kinjal etc. 
that panchnamas in respect of these 
trees were. prepared by A-2 in their 
presence and in the presence of Pan- 
chas and that the same had been read 
out to them, and finally, that their 
value had been determined according 
to the market rates and the allottees 
had agreed to pay the price so fixed. 
These panchnamas Exs. 35, 33, 37 and 
31 were countersigned by A-1 and A-2 
and the Panchas, one of whom ‘was 
Ganpat Vithu Patil (P.W. 5). Besides 
these panchnamas, detailed statements 
of the trees and the values were pre- 
pared which were signed by the said 
ea and countersigned by A-1 and 


8. According to these state- 
ments, there were 193 trees in Survey 
No. 111, valued at Rs. 84, 186 trees in 
Survey No. 62/1, valued at Rs. 53.5, 
188 trees in Survey No. 12/1, valued 
at Rs, 64.55 and 133 trees in Survey 
No. 58/1 valued at 63.5. In all, there 
were, according to these statements, 
700 trees of which the total value de- 
termined was Rupees 264.65. A-1 
thereafter sent his report to the 
Mamlatdar in respect of the trees 
in each of the said four sur- 
very numbers transmitting along 
with them the said panchnamas and 
the statements prepared by A-2 and 
affirming that their values were de- 
termined according to the prevailing 
market rates. He, however, suggested 
that the value of the trees may also 
be ascertained by the Forest Depart- 
ment. Accordingly, the Mamlatdar 
caused A~-1’s report and the said state- 
ments plant by A-2 to be sent to 
A-3, who was the Forest Range Officer 
of Radhanagari range. It was alleged 
that A-3 without himself verifying the 
number of trees or their value endorsed 
on the said reports of A-1 that the 
number and value of trees stated in 
these reports were correct. Relying on 
the endorsement of A-3, the Mamlat- 
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dar and thereafter the Prant Officer 
sanctioned the transfer of the said 
trees to the said allottees on payment 
by them of the prices fixed by A-1, 
A-2 and A-3. The amounts fixed in 
the said reports were actually paid by 
A-4, aforest contractor, inthe treasury 
in the names of the said allottees. 


9. The ownership in the said 
trees having thus been transferred, 
the allottees applied to the Mamlatdar 
on October 17, 1964 for permission to 
cut the said trees stating that it was 
necessary to do so for better cultiva- 
tion and improvement of the said lands. 
These applications were in the hand-« 
writing of A-2, though they bore the 
allottees’ thumb impressions. Those 
thumb impressions were attested by 
A-4. These applications had to be made 
as under the Maharashtra Felling of 
Trees (Regulation) Act, 1964 the said 
trees could not be felled except with 
the permission in writing of the reve- 
nue authority named in the Act. The 
applications were forwarded by the 
Mamlatdar to A-2 for his report as 
to how many trees were fit to be cut. 
A-2 accordingly reported on October 
20, 1964 that he had inspected the 
trees and that 140 trees in survey 
No. 12/1, 122 trees in survey No. 62/1, 
83 trees in survey Nos. 58/1 and 124 
trees in survey No. 11, in all 469 trees 
could be allowed to be felled. On these 
reports reaching the Mamlatdar, that 
officer relying on the statement of A-2 
therein granted permission by his 
orders dated November 13, 1964. These 
orders, before they were passed on to 
A-2, were endorsed by A-1. The evi- 
dence was that even before these 
orders were passed by the Mamlatdar 
and their contents communicated 
to the allottees, A-4 and his servants 
had cut a large number of trees not 
only in the said allotted lands but also 
in the adjoining Government lands. 


10. These facts came to light 
when the Sub-Divisional Officer, Kol- 
hapur received an anonymous letter 
dated October 14, 1964. The Sub- 
Divisional Officer forwarded this let- 
ter to S. K. Dalvi (P.W. 2) who was 
then the Sub-Divisional Forest Officer 
Dalvi went to Manbet and instituted 
an inquiry. In the course of his in- 
quiry, he contacted A-4, who inform- 
ed him about the said orders passed 
by the Mamlatdar permitting the cut- 


ernment and cut trees 
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ting of the trees in the said allotted 
lands and of the allottees having in 
their turn granted him permission to 
cut the trees standing therein. Dalvi, . 
however, found that apart from cutt- 

ing the trees in the said allotted lands, 
A-4 and his servants had also illegal- 
ly encroached in survey Nos. 11, 12/2, 
122, 60 and 62/2 belonging to the Gov- 
standing in 
those lands. Dalvi, thereupon, prepar~ 
ed panchnamas and detailed statements 
of the trees cut and also of trees: still 
standing in the said lands in the pre- 
sence of panchas. These statements 
and panchnamas showed that A-1, A-2 
and A-3 had in their previous panch- 
namas grossly under-estimated - the 
number of trees standing in the allott- 
ed lands and equally grossly under- 
valued them inasmuch as, according 
to Dalvi’s calculations, there were in 
al! 1485 trees, both cut and still stand- 
ing as against 700 only as shown by 
A-1, A-2 and A-3 and their value on 
the spot, according to Dalvi, came to 
Rs. 1529 as against the figure of 
Rs. 284.75 given to the Mamliatdar by 
A-1, A-2 and A-3 in their respective 
panchnamas, statements and reports. 
Needless to say, A-4, according to Dal- 
vi, had cut 490 trees from the Govern- 
ment lands over and above those cuf 
by him from the said four survey 
numbers allotted to the four allottees. 
The statements prepared by Dalvi 
showed that the trees cut from the 
said survey numbers were 710 (ie. 350 
Hirda and 360 other trees) and the 
rest, ie, 775 trees were trees stand- 
ing therein, thus totalling 1485 trees. 


11. It may be mentioned that 
S., I. K. G. Patil (P.W. 19) also had 


visited the lands in `question and 
counted trees therein in the presence 
of panchas. According to the panch-< 
namas prepared by him, the total num« 
ber of trees in the four allotted survey 
numbers both cut and uncut came to 
1383 trees and not 1485 mentioned by 
Dalvi. This difference, as explained by 
him in his evidence, was due to ‘the 
fact that while calculating the trees, 
he took a single trunk as a unit and 
not every branch above the height of 
41/2 ft. from’ the ground as was done 
by Dalvi. This, however, does not make 
much difference as accused 1 to 3, had 
they counted the trees honestly, could 
not have 


in any case come to the . 
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figure of only 700 and valued them at 
Rs. 284.75 only. 


12. On these facts, the Divi- 
` gional Forest Officer referred the mat- 
ter to the Anti-Corruption Department 
and thereupon Dalvi lodged a com- 
plaint alleging conspiracy between the 
four accused to cheat the Government 
and to cause wrongful gain to A-4 


by making the said panchnamas and- 


reports and aiding and abetting A-4 to 
cut trees not only in the said allotted 
lands but also from the adjoining Gov- 
ernment: lands. The loss said to have 
been caused to Government, according 
to Dalvi’s report, was of Rs. 1832.50. 


In due course, the Collector, Kolha= ` 


pur sanctioned the prosecution of A-1 
and A-2 for offencés under Ss. 120B 
and 167 of the Penal Code and S. 5 
(1) (b) read with S. 5 (2) of the Pre- 
vention of Corruption Act. Similar 
sanction was obtained from the Con- 
servator of Forest in regard to A-3. 
These were the facts and circumstan- 
ces on which the four accused were 
prosecuted on the charges referred to 
earlier. 


13. As stated before, the spe- 
cial Judge held the charge of conspi- 
racy under S. 120B not to have been 
established. That being so, the accused 
persons could only be convicted in res~ 
pect of other charges and only on the 
basis of acts established against each 
of them separately. Consequently, the 
principal questions, so far as A-2 (the 
present appellant) was concerned were: 


1. Whether he was, in his ceapa- 
city as a public servant, charged with 
preparation of any document and be- 
ing so charged did frame such a docu- 
ment or documents in a manner which 
he knew or believed to be incorrect 
with the intention thereby to cause 
wrongful loss to the government or 
wrongful gain to any other person, in 
this case A-4? 

2. Whether A-1, in his capacity as 
a public servant, charged with pre- 
paration of document or documents, 
framed false documents, viz., panch- 
namas, knowing and believing them to 
be false with the intention aforesaid, 
and if so, whether A-2 (the present 
appellant) aided and abetted him in 
so doing? 


3. Whether in respect of the said 


. acts A-2 could be held to be guilty of 
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misconduct as envisaged by S. 5 (1) 
read with S. 5 (2) of the Prevention 
of Corruption Act? and 


4, Whether the acts alleged against - 
accused A-4 fell within S. 427, Penal 
Code, and if so, whether A-2 (the ap- 
pellant) can be said to have aided and 
abetted him in the said acts? 
Although considerable evidence, both 
oral and documentary, was led in the 
trial court, the questions arising in 
the trial fell within a limited compass. 
The crucial questions were, firstly, 


-whether the panchnamas prepared by 


A-1 and A-2 and the statements and 
reports with regard to the trees stand- 
ing in the said lands and fit to be cut 
prepared by A-2, as compared with 
the statements and panchnamas pre- 
pared by Dalvi. and S. I. Patil, were 
incorrectly made and the price of the 
trees therein set out was undervalued 
with the intention of causing loss to 
the Government and a corresponding 
wrongful gain to A-4, and secondly, 
if the acts of accused 4 in encroach- 
ing into Government lands and il- 
legally cutting down trees therefrom 
amounted to mischief, whether A-2 
ad aided and abetted him in so do- 


h 
ing. 

14. As against the mumber of 
trees mentioned by A-1 in the panch- 
namas made by him, viz, 700 of the 
estimated value of Rs. 284, the num- 
ber mentioned by Dalvi in his panch- 
namas and detailed statements came 
to a little more than double, whose 
value at the spot and not at the mar- 
ket et Kolhapur he estimated at about 
Rs. 1500 and odd. If Dalvi’s evidence 
and his calculations both as to the 
number of trees and their value were 
to be held proved, it would clearly 
mean that the number of trees shown 
in the panchnamas prepared by A-1 
and their value as shown by him were 
grossly incorrect, and under-estimat- 
ed. It is true that when S. I. Patil 
subsequently counted the trees, both 
cut and standing, he found them to be 
100 less than Dalvi’s figure. The 
difference, as earlier stated, was due 
to a slightly different mode of count- 
ing. In any event, the difference be- 
tween Dalvi’s figure and that given by 
Patil was so small that it would hard- 
ly make any difference. It is impossible 
to think that if A-1 and A-2 had 
counted the trees properly, there could 
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conceivably be such a difference be- 
tween their figures and those given 
by Dalvi and Patil. As a matter of 
fact, Dalvi’s detailed statements show- 
ed that the trees cut by A-4 and his 
men alone-came to 710 in number. 
There were besides 775 standing trees. 
If the number of trees cut by A-4 
alone came to 710, it is obvious that 
the number 700, -of all trees in the 


lands in question given by A-1, could 


not possibly have been correctly cal- 
culated or counted. 


15. The endeavour of Mr. V. S. 
Desai was, however, to show us that 
the mere difference in the numbers of 
trees given by A-1 and A-2 on the one 
hand and those given by Dalvi and Patil 
on the other did not mean that A-1 and 
A-2 had purposely given false num- 
bers so as to give an undervalue of the 
trees with intent to cause wrongful 
loss to government. For that purpose 
he took us to the evidence of the main 
witnesses inthe case as also the panch- 
namas and statements made by 
Dalvi and Patil on the one hand and 
by A-1 and A-2 on the other. The 
argument was that the difference in 
numbers did not matter at all since 
Dalvi had included in his statement 
even dried, useless and small saplings 
in-order to inflate the number as also 
the -value of the trees. It is no doubt 
true that Dalvi had counted as sepa- 
rate trees branches over 41/2 ft. in 
height. But that does not advance Mr. 
Desai’s argument for the reason that 
S. I. Patil had treated each tree as a 
unit and yet, according to his calcula- 
tions, the trees numbered 1300 and 
odd, almost double the number 
given by A-1. If Patil’s calculation 
were to be accepted as true, there is 
no alternative consideration left except 
that A-1 and A-2 had given the figure 
of 700 incorrectly and it must follow 
that their valuation also was incorrect. 
From that circumstance alone the in- 
ference must follow that they knew 
that by giving such low number of 
trees and low valuation, the Govern- 
ment would wrongfully suffer a loss, 
since both of them knew that the 
ownership in those trees was to be 
transferred to the allottees on their 
paying the value thereof determined 
by the Mamlatdar, who would rely on 
the panchnamas and statements pre- 
pared by A-1 and A-2. 
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16. Both the Special J udge and 
the High Court considered this aspect 
of the case fairly elaborately and both 
of them on assessment of the evidence 
believed Dalvi’s evidence and the 
panchnamas and statements made by 
him, despite some concessions made 
by the panchas P.W. 3 and P.W. 4 in 
their cross-examination that he had 
taken into account dried and non- 
valuable trees while ascertaining the 
number of trees. Having been taken 
through this part of the evidence by 
Mr. Desai, we find no substantial rea- 
son to take a view different from that 
taken by the Special Judge and the 
High Court. It must, therefore, follow . 
that. while making the panchnamas 
A-1 and A-2 had given incorrect num- 
ber of trees in the allotted lands, viz., 
700 and the value estimated by them 
on the basis that there were only 700 
trees was obviously low and incorrect. 
As aforesaid, the difference between 
the figures given in the panchnamas 
prepared by A-1 and A-2 and those 
given by Dalvi and Patil being so con- 
siderable, it cannot be attributed to 
mere mistake or neglect. It must con- 
sequently be held that such low figures 
and low values were purposefully given 
in those panchnamas with the know- 
ledge that wrongful loss would as a 
result thereof be caused to the Gov- 
ernment. 


17. The panchnamas were, 
however, made þy A-1 in his capacity 
as the Circle Officer. It was he also 
to whom the Mamlatdar had instruct- 
ed to make them after ascertaining 
the number of standing trees and their 
value. Obviously, therefore, in respect 
of those panchnamas A-1 only could 
be convicted of the substantive offence 
under S. 167, and not A-2. A-2, how- 
ever, as an assistant Gram Sevak, 
was bound to assist the Circle Officer, 
if called upon to do so, in making the 
said panchnamas. As the panchnamas 
show, A-2 had attested the thimb- 
impressions of the allottees on those 
panchnamas. The evidence also shows 
that apart from his attesting the 
thumb impressions, A-2 had assisted 
A-1 in preparing those panchnamas. 
The High Court, therefore, was right 
in modifying the order of conviction 
passed by the Special Judge and con- 
verting that order from S. 167 to Sec- 
tion 167 read with S. 109 of the Penal _ 
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Code so får as those panchnamas were 
concerned, 


18. The next question is whe- 
ther A-2 could have been convicted of 
the substantive offence under S. 167 
‘in respect of the endorsements made 
by him underneath the allottees’ ap- 
plications for permission to cut the 
trees. Those are Exs. 67, 70, 72 and 50. 
These endorsements were made by 
A-2 in pursuance of A-1 having in- 
quired from him whether there were 
trees inthe said allotted lands fit for 
being cut and if so how many. In 
pursuance of that query, A-2 made 
the aforesaid endorsements to the 
- effect that there were in all 493 out 
of 700 trees in those lands which were 
fit ‘for felling. A-2 must have known 
that the Mamlatdar would rely on the 
figures. given by him before he issued 
the permission. The evidence shows 
that pursuant to the permission grant- 
ed by the Mamlatdar, A-4 cut down 
710 trees in all from those lands alone. 
Dalvi’s statements show that even 


though 700 and more trees were cut, | 


there were, besides them, 775 trees 
still standing when he inspected those 
lands. Both the figures of 700 and 469 
were clearly therefore wrongfully 
given. There is nothing to show that 
in spite of the fact that A-4 felled 700 
and odd trees, although the permission 
to cut was for 469 trees only, A-2 
ever protested or made a complaint 
regarding the excessive cutting. Obvi- 
ously, he hoodwinked the illegal action 
of A-4 knowing full well that 
A-4 would thereby make a wrongful 
gain. This inference as to his know- 
ledge is strengthened by two circums- 
tances, (1) that the applications of the 
allottees for cutting the trees were 
written out by A-2, and (2) the price 
of the trees payable by the allottees 
before these trees could be transferr- 
ed tothem was paid by A-4 directly in 
the treasury. The cumulative effect of 
all these circumstances is that A-2 
must have known that it was A-4 who 
was interested in the trees and that it 
was he who was to benefit as a result 
of the transfer of those trees and their 
cutting. From these two things it must 
follow that A-2 gave low figures of 
trees and their values and also gave 
the figure 469 trees out of the total 
number of 700 wrongly. He must have 
known thatoncethe permission to cut 
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the trees was given, no one would then 
trouble to find out whether A-4 rest- 
ricted his activities to 469 trees only. 
He could not have anticipated that 
some one would make an anonymous 
complaint or that such a complaint 
would be acted upon by the Sub-Divi- 
sional Officer. 


19. The argument of Mr. Desai, 


- however, was that the High Court.was 


not justified in convicting A-2 under 
S. 167 in respect of the said endorse- 
ments by him since Dalvi in his com- 
plaint had confined himself to the 
panchnamas dated 18th and 19th Sep- 


tember, 1963 made by A-1 and had 
not there stated that these endorse- 
ments were falsely made. In other 


words, the conspiracy there alleged 
by Dalvi pertained to the wrongful 
making of those panchnamas. Hence 
the High Court could not go beyond 
the scope of that complaint and con- 
vict A-2 of the offence under S.167 in 
respect of the said endorsements, ' 


20. We do not think there is 
force in this argument. Dalvi’s com- 
plaint was filed before the Investigating 
Officer. That complaint, no doubt, 
focussed the point as to the panch- 
namas made by A-1 with the assist- 
ance of A-2. But then that could not 
circumscribe the scope of the trial. 
For ascertaining the true scope of the 
trial, we have to turn to the charges 
framed by the Special Judge. Those 
charges in express terms mentioned 
not only panchnamas but also other 
“false documents” which on the facts 
averred by the prosecution must neces- 
sarily include the endorsements made 
by A-2 while mentioning the number 
of trees fit to be cut out of the 700 
trees mentioned in the panchnamas. 
A-2, therefore, had from the very out- 
set clear notice that he was being 
tried also in respect of these endorse- 
ments which in point of fact ultimate- 
ly misled the Prant Officer giving the 
permission to cut the trees. Besides, 
as the High Court has remarked, A-2 
was from the very start concerned . 
with the allottees agreeing to A-4 cut- 
ting the trees. He had not only pre- 
pared their applications for permission 
to cut the trees but had induced them 
to agree to A-4 cutting the trees. The 
question is why was A-2 taking so 
much interest in the allottees agreeing 
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to A-4 cutting the trees, unless he and 
A-4 were in league with each other 
and he wanted A-4 to make wrongful 
gain out of these transactions. It is 
also impossible to think that A-2 would 
not know the fact of A-4 having cut 
710 trees from these lands although 
he (A-2) had recommended only 469 
trees for which only the permission 
was to his knowledge issued. His 
silence, which amounted to acquies- 
cence inthis regard shows that he was 
all throughout privy to the illegal 
cutting of: the excess trees. In 
our view, he was rightly convicted 
by the High Court under S. 167 in 
respect of the false endorsements 
made by him which misled the Prant 
Officer to issue the permission to cut 
the said trees. These very acts on the 
part of A-2 would a fortiori consti- 
tute misconduct within the meaning 
of S. 5 (1) (d). 


21. That being the conclusion, 
the question whether he was rightly 
convicted under Section 427/109 be- 
comes academic in view of the order 
of the High Cour; directing the 
substantive sentences to run concur- 
rently. However, considering all the 
circumstances of the case and the role 
played by A-2 from the very outset 
when he helped A-1 to prepare the in- 
correct panchnamas upto the time 
when he prepared the applications by 
-ithe allottees for permission to cut the 
trees and induced them to A-4 cutting 
the trees clearly shows that he must 
have known A-4’s encroachments in 
the adjoining Government lands and 
his illegal cutting of the trees stand- 
ing therein. As Dalvi’s panchanemas 
and statements show, the cutting wes 
not confined toa tree here and a tree 
there, but spread in considerable areas 
and was systematic. It is impossible 
to think that A-2 was totally unaware 
of this cutting and yet he closed his 
eyes to it. These facts must lead to 
the conclusion that he did aid and abet 
A-4 in committing the said mischief 
which obviously caused loss to Gov- 
ernment. 


226 On these facts and circum- 
stances there is scarcely any reason 
for our interfering with the High 
Court’s conclusions. The appeal fails 
and is consequently dismissed. 

Appeal dismissed. 
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1973 CRI. L. J. 335 
(From: Patna) 
S. M, SIKRI C. J. A. N. RAY 
AND I. D. DUA. JJ. 

Md. Ekramul and another. Appel- 
lants v. State of Bihar. Respondent. . 

Criminal Appeal No. 253 of 1969, 
D/- 19-9-1972, 

Index Note:— Evidence Act (1872). 
Section 32 —- Dying declaration — Evi- 
dentiary value. | 

p Brief Note:— Where the deceased in 
his dying declaration attributed all the in- 
juries sustained by him to a weapon other 
than the one alleged to have been used bv 
the accused and he also stated that some- 
one else than the accused used that weapon 
first and there was no mention in the 
declaration of anv other weapon having 
been used by the accused. conviction 
could not be based solely on the basis of 
such declaration. Cr. A. No. 115/67. dt 
4-8-1969 (Pat.) Reversed. (Paras 9 12) 

M/s. Nur-ud-din Ahmed. Alok 
Kumar and B. P. Singh. Advocates. for 
Appellants: Mr. B. P. Jha. Advocate. for 
Respondent. 

The following Judgment of the Court 
was delivered by 
g SIKRI C. J.— In this appeal bv spe- 
cial leave the only auestion that arises is 
whether on the facts of this case the con- 
viction of the appellants should have 
been maintained on the basis of the dying 
declaration alone. In order to determine 
this question it is necessary to state the 
relevant facts. 

2. The two  apnellants. Mohd. 
Ekramul and Jethan Mahato were tried 
along with six others before the learned 
Additional Sessions Judge. First Court. 
Monghyr. on charges under Ss. 148 and 
302 read with Section 149. I. P. C. for 
the murder of one Doman Mahato of 
village Lohara within Jamui Police Sta- 
tion. Mohd. Ekramul. along with two 
others. were further charged under Sec- 
tion 302 read with Section 34. I. P. C. 
The Trial court acauitted the six co-accu- 
sed in respect of all the charges against 
them and also acauitted Ekramul fn res- 
pect of the charge under Section 302 
read with Section 34. I. P. C. The Trial 
Court. however. convicted the two appel- 
lants under Ss. 148 and 302. read: with 
Section 149. I. P, C.. and each of them 
has been sentenced to undergo rigorous 
imprisonment for life. l 
_ 3. The occurrence took place. at 
4 a. m. on October 17. 1964. at a lane 


*(Cr. A. No, 115 of 1967. D/- 4-8-1969 
m Pat) 
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outside the darwaia of the deceased. 
Doman Mahto. The prosecution story. in 
brief, was that Doman. deceased. was 
sleeping in his house and the two appel- 
lants, along with the six co-accused. 
came to the darwaia of Doman. and. 
Ekramul called out Doman from outside 
and the latter came out followed bv his 
son Sarjug (P. W. 5) and wife Kapurba 
(P. W. 3): at the instigation of Ekramul. 
Amrit (since acquitted) pulled Doman by 
his leg and as Doman fell down. Ekramul 
struck Doman on his neck with a sword 
while Zubeir and Wahab (since acquitt- 
ed) inflicted bhala blowson the chest of 
Doman; Kapurba (P. W. 3) and Sariug 
(P. W. 5) raised alarm and the prosecus 
tion witnesses arrived from the neigh- 
bourhood: Sariug reported the occurrence 
on the same dav at 7 a.m. at Jamui 
Police Station. which is five miles awav 
from the place of occurrence: P. W. 10. 
the officer incharge arrived at village 
Lohara at 8. 30 a. m. and found Doman 
lying iniured to the west of his darwaza: 
P. W. 10 found injuries on the deceased. 
which will be described later: he sent 
Doman to Jamui hospital for treatment: 
he also sent a reauisition to the Sub- 
Divisional Magistrate. Jamui. for getting 
the dving declaration of the injured 
recorded. 

4, The iniured was examined on 
October 17. 1964 at 11 a. m. at Jamui 
hospital bv the Civil Assistant Surgeon. 
Dr. A. Kabir. and he found the following 
injuries: 

(1) Transverse incised wound on the 
front of the neck extending to both sides 
”“ x 2” trachea deep with cutting of 
trachea into two parts atthelevelof the 
thyroid cartilege with blood oozing out 
and few blood clots. 

(2) Incised wound on the right side 
of the chest penetrating below the clavi- 
cele 24” x # chest cavity deen with 
emphysema. 


(3) Incised penetrating wound on the 

left side of the chest in the second jnter 
costal space vertical in direction 14” x $ 
chest cavity with emphysema. 
According to the doctor. injury No. 1 
appeared to have been caused with a 
sword while the two other iniuries with 
bhala. He also stated that the victim. with 
injurv No. 1. could not have been able 
to make audible speech. The Magistrate, 
U. S. Singh therefore could not record 
any dving declaration of Doman. at that 
time, Later on when the iniury was re- 
paired by the doctor. U. S. Singh. Magis- 
trate. P. W. 6. went on the same dav at 
8 30 p. m. and purported to record the 
following dying declaration: 

“Question: I am a Magistrate. Please 
_ Jet me know who has assaulted vou? 


A. I. Re 
Answer: 3-4-5-men have together 
assaulted me. Dhano Mahto. Jethan 
Mahto. Bohan Mahato. Ekraman Mian 
and others. 
Question: When the assault took 
place? 


Answer: The assault took place in the 
morning. I was assaulted in that. The 
assault took place this morning. 

Question: With what weapons vou 
are assaulted? 

Answer: I was assaulted with saif. 
At first Dhano used the weapon. At all 
the three places I was assaulted bv 
weapon. 

Question: 
to say? 

Answer: I have not to sav anything.” 
Doman died atthe Patna Medical College 
hospital on October 30. 1964. The learned 
Additional Sessions Judge as alreadv. 
stated. convicted: the two appellants. 


5. The High Court. on appeal, 


Have vou anvthing more 


has confirmed the conviction but it has 


based it solely on the dying declaration. 
reproduced above. Regarding Mst. 
Kapurba. P. W. 3. the High Court held 
that “it is rather difficult to hold on her 
evidence that she had seen the actual 
assault on her husband. and it is probable 
that she arrived at the place. where her 
husband was Iving iniured. much after 
the assault on Doman.” Regarding Sariug 
(P. W. 5). the High Court held his evie ` 
dence to be unsatisfactory and undenen-= 
dable. The High Court observed that 
“the witness made contradictory state- 
ments in the committing court and in the 
court of Session- and tried to suppress 
facts. The dving declaration of Doman 
was recorded by a Magistrate on the 
same day at Jamui hospital. but this 
witness evidently on being tutored tried 
to suppress the fact that his father had 
made a dying declaration before the 
Magistrate and stated that his father 
remained unconscious all the time and 
till his death he was unable to speak.” 
The High Court further observed that 
this witness failed even to identifv the 
signatures of his father. and he also 
tried to suppress the fact that his father 
had fought out a series of litigations 
since long with Ramcharitar Bhagat and 
others. 
6. The High Court came to the 
conclusion that the two eve-witnesses 
had not really seen the actual assault 
on Doman and it was iust possible that 
the assault having taken place in the 
very early hours of October 17. 1964. 
when it was still dark. and since Doman 
was sleeping on the verandah while 
P. Ws. 3 and 5 were sleenine inside the 
two different rooms of the house. they 
did not wake up when Doman on being 
called out came outside and was assaulted 
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in the Jane and these witnesses found 
Doman lying iniured sometime after- 
wards when the assailants had actually 
fled away. and the names of the assaf- 
Jants were mentioned in the F. I. R. evi- 
dently on suspicion. 


Te The High Court also did not 
place reliance on Anandi Singh. P. W. 1, 
and Baleshwar Mahto., P. W. 2. who 
stated that they had heard the names of 
the assailants from Sariug. Evidence of 
Baleshwar Mahto. P. W.'2. was also dis- 
credited on other grounds. 

8. The High Court. regarding the 
dying declaration. observed: 

“I am satisfied from the evidence 
of Dr. Kabir and of the Magistrate Shri 
U. S. Singh and from the nature of the 
statement of the injured recorded by the 
Magistrate that it was correct and truth= 
ful version of the occurrence correctlv 
recorded by the Magistrate and it suffers 
from no infirmity and can form the sole 
basis of the conviction in the case 
even though it does not find a satisfac- 
tory corroboration from anv other auar- 
ter particularly when I have noticed that 
the evidence of the two eve-wltnesses. 
namely P. Ws. 3 and 5 and of the two 
supporting witnesses P. Ws. 1 and 2 can- 
not .be depended upon for fixing the 
participation of the appellants in the 
occurrence.” 


9, We are unable to sustain this 
finding of the High Court. If the dying 
declaration is analysed carefully it will 
be noticed that the only weapon which 
fis said to have been used against the 
deceased was a saif, and according to the 
deceased himself it was Dhano who first 
used the weapon. There is no mention of 
bhallas in the dving declaration and there 
is also no mention that the two appel- 
lants used any other weapon. The decea- 
sed attributed all the three injuries to 
this very weapon. 


10. It is remarkable that Dhano 
whose part was described specifically in 
the dying declaration was not prosecuted. 
It also appears that the prosecution itself 
tried to discredit the dving declaration 
in the evidence led by it. (see the evi- 
dence of Sariuge. P. W. 5) 


ii. In the first information repor? 
a completely different version was given 
by the son. Sarjug. The assault was des- 
cribed thus: 

“Pointing out my father Ekramul reg 
Amrit‘as to what he was looking at, he 
should slaughter the rascal. since he was 
the main root (cause). Amrit Mahto pulled 
my father by his leg. My father fell 
down. Ekramul Mian gave a sword 
blow onthe front portion ofthe neck 
of my father and began to rasp. Bleed- 
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ing started. My mother and I raised 
alarm loudly. Juber Mian and Wahab 
Mian hurled Bhala.” 

12. We find that on this evi- 
dence it is not safe to convict the ap- 
pellants. This dying declaration is not 
of a type on which a conviction can 
be based solely on its basis, especially 
in view of the other circumstances of 
the case.: 

13. In the result the appeal is 
allowed, the judgments of the High 
Court and the Additional Sessions 
Judge sez aside and the appellants 
acquitted. They shall be released 
forthwith. 

Appeal allowed. 
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(V 60 C 317) 


(From: Industrial Tribunal, Durga- 
pur and West Bengal) 
A. N. GROVER, A. K. MUKHERJEA 
AND C. A. VAIDIALINGAM, JJ. 


M/s. Hindustan Steel Ltd. - Peti- 
tioner v. Their Workmen and others, 
Respondents. 


Civil Appeal No. 1997 
1972, D/- 30-4-1973. 


Index Note: — (A) Industrial Dis- 
putes Act (1947), Sch. TTY Item 4 — 
Claim on basis of custom and usage 
for treating May day as a paid -holi- 
day in excess of holidays prescribed 
by standing orders — Adequate proof 
— Custom not established — Claim 
negatived. 


Brief Note: — (A) The fact that 
the company had allowed May day as 
a compulsory holiday only on two oc- 
casions (viz. in 1967 and 1969) as an 
ad hoc measure at the special request 
of the Government of West Bengal 
cannot certainly be treated as adequate 
for establishing a custom or usage. 

(Para 7) 

The following Judgment of the 

Court was delivered by 


MUKHERJEA, J.:— This appeal 
by special leave is directed against 
a judgment and award of the Ninth 
Industrial Tribunal, Durgapur, in eon- 
nection with a reference made by the 
Government of West Bengal under the 
Industrial Disputes Act. The appeal 
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relates, in substance, to only one ques- 
tion as to whether the workmen of 
M/s. Hindustan Steel Limited, Alloy 
Steel Plant, Durgapur are entitled to 
have the 10 holidays sanctioned by 
the Certified Standing order of the 
Company increased to 11 by the ad- 
dition cf the May Day as a compul- 
sory national holiday. The order of 
reference made by the Government of 
West Bengal raised three issues in the 
following terms: 


(1) Whether the workmen had 
acquired the right through custom, 
usage etc. to enjoy the May Day, 1970 
as a national holiday as defined in the 
Certified Standing Orders of the com- 
pany or as an additional paid holiday 
in excess of the number of paid holi- 
days prescribed by the said Standing 
Orders? 

(2) If not, whether a day’s salary 
that has been advanced to those work- 
men who neither reported for duty 
on Ist May, 1970 nor applied for festi- 
val holidays or leave for the day, be 
recovered by the company? 


(3) If the issue No. (2) is decided 
in the negative whether the work- 
men who reported for duty on the day 
in question are entitled to extra wa- 
ges? 


2. To understand clearly the 
dispute between the parties it is es- 
sential to realise that the workmen 
are not satisfied if May Day is includ- 
ed within the 10 paid holidays pres- 
a by the Standing Orders. Indeed 

S. 
inafter referred to as the com- 
pany, are quite prepared to grant 
May Day as a holiday to their 
workmen subject to the total of 10 
holidays which are provided for under 
the Certified Standing Order of the 
Company. This, however, is not ac- 
ceptable to the workmen who are re~ 
presented in this dispute by the Hin- 
dustan Steel Employees’ Union, Alloy 
Steel Projects Unit. We shall, herein- 
after, refer to this union merely as 
“the employees’ union”. It is obvious 
from the framing of the three issues 
that the substantial issue between the 
parties is the first one. The answer to 
the other two issues is more or less 
consequential. 


3. The Tribunal holds in favour 
. of the workmen and finds that the 


Hindustan Steel Limited, here- . 
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workmen have acquired a customary 
right to enjoy the May Day as a com- 
pulsory holiday and also as an addi- 
tional paid holiday. Strangely enough, 
after recording this finding the Tribu- 
nal goes on to observe that even if 
this finding of the Tribunal be incor- 
rect the workmen must get May Day 
as an additional paid holiday, under 
the circumstances that are obtaining 
at present in the plant and in the 
world at large. The Tribunal considers 
it unnecessary to answer the two other 
issues in view of this finding on issue 
No. 1. The Tribunal further directs: 
“The salary for May Day if advanced 
to the workmen for Ist May 1970 can- 
not be recovered from them. 
The workmen would get this salary 
for this day not only in 1970 but for 
all the years as additional payment.” 
- 4 After carefully going through 
the judgment of the learned Tribunal 
we cannot but express our dissatisfac- 
tion as to the manner in which the 
Tribunal has approached and discharg- 
ed its task. The Tribunal embarks up- 
on its adjudication by formulating cer- 
tain questions which according to the 
Tribunal fall for its determination 
with reference to the first issue. These 
questions are as follows: 

re (1) What ought the workmen to 
ge 

. (a) What is their present right and 
whether they should get the right to 
enjoy May Day as a national holiday 
within the meaning of the Standing 
Orders; or 

(b) whether they have acquired 
the right through custom or usage? 
(2) Whether in the facts and cir- 

cumstances of the case the workmen 
ought ta get the right to enjoy the 
May Day as an additional paid holi- 


‘day in excess of the number of paid 


holidays prescribed by the Standing 
Orders? ; 

We fail to see how the Lribunal spells 
out these ingredients from the first 
issue referred to i¢ for adjudication. 
That issue merely relates to the ques- 
tion whether the workmen have ac- 
quired the right through custom and 
usage (a) to enjoy the May Day as a 
national holiday or (b) to enjoy the 
May Day as an additional paid holi- 
day in excess of the number of holidays 
prescribed by the relevant Standing 
Order. The question as to whether 
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they ought to get the May Day as a 
holiday does not arise in any way out 
of the first issue. The whole question 
is a question of fact namely whether 
the workmen have established their 
right to get a holiday on May Day on 
the strength of custom and usage. This 
right may be of two forms, namely 
the right to have May Day as a nati- 
onal holiday or the right to have May 
Day as an additional paid holiday. In 
either case the right must be one 
which has been acquired through cus- 
tom and usage. The learned Tribunal 
completely misconceives the scope of 
the reference and misdirects itself in 
answering the first issue. In fact, the 
whole judgment of the learned Tri- 
bunal reads like a specious plea forin- 
troducing May Day as a national holi- 
day in India. To this extent the learn- 
ed Tribunal went off the rails right 
from the beginning and it is not sur- 
prising that the learned Tribunal has 
come to completely wrong findings on 
all the questions referred to it. 


5. On a careful scrutiny of the 
evidence on record itis quite clear that 
the evidence does not show any custom 
in the matter of recognising the May 
Day as a compulsory paid holiday. For 
the purpose of deciding this point it 
is not necessary for us to travel be~ 
yond 1965. In 1965 the company al- 
together allowed 8 holidays which fell 
into two groups: one group consisted 
of 3 compulsory holidays namely the 
Republic Day on 26 January, the In~ 
dependence Day on 15 August and 
Mahatama Gandhi’s Birth Day on 2 
October and under the second group 
five optional holidays were allowed 
out of a number of days enumerated 
in a list. Neither the first group nor 
the second group included May Day as 
a holiday. The holidays for 1966 also 
followed the same pattern. The holi- 
days for the year 1967 were announc~ 
ed by an office order dated 30 Decem- 
ber 1966. This order sanctioned holi- 
days exactly on the same lines as in 
1965 and 1966 and May Day was not 
included either as an optional or a 
compulsory holiday. In April 1967, 
the West Bengal Government for the 
first time declared Ist May 1967 as a 
public holiday under the Negotiable 
Instruments Act and also requested all 
industrial establishments in the State 
to declare that day as an additional 
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paid holiday. Pursuant to this request, 
the Ist May 1967 was declared by the 
company to be a paid public holiday 
under what was obviously a very spe- 
cial circumstance. In September 1967 
the Management of the company 
sought to increase the number of paid 
holidays from 5 to 8 in order to bring 
their practice into conformity with the 
other plants of Hindustan Steel Limi~ 
ted. In December 1967 an office order 
was published declaring 5 compulsory 
holidays and 5 optional holidays for 
1968. The 5 compulsory holidays in- 
cluded May Day as a holiday. This 
office order which was in pursuance 
of a decision of the Works Committee 
of the company stated that the actual 
number of compulsory holidays was a 
matter pending decision of the Labour 
Commissioner. In 1968 the company 
gave 10 holidays. In 1969 the list of 
holidays was announced by an office 
order dated 27 February 1969. Under 
this order three national holidays were 
included in Group A and 3 optional 
holidays in Group B. May Day was 
not included in either of these groups. 
On the same day another circular was 
issued allowing two more optional 
holidays out of the list in Group B. 
Even this did not, however, include 
the May Day. Altogether, therefore, 
the company allowed 10 holidays. On 
21 April 1969 the West Bengal Gov- 
ernment again sent out a special 
request to the different industrial 
establishments asking for declaration 
of Ist May 1969 as an additional paid 
holiday. The company complied with 
this request by issuing an office order 
on 28 April 1969. 


6. In May 1969 the Manage- 
ment of the company sought to have 
a modification of its Standing Order 
No. 17 and proposed that the Standing 
Order should provide for 3 national 
holidays, 5 optional holidays and 2 
restricted holidays. Subsequently the 
company triedto withdraw this appli- 
cation for modification but this applica- 
tion for withdrawal of the request was 
rejected by the Certifying Officer. 
The Management appealed against this 
rejection to the Appellate Authority 
who, however, found that the provi- 
sion for 10 holidays was just and pro- 
per. One of the unions on this occa- * 
sion namely the Alloy Steels’ Shramik 
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Union proposed . that the holidays 
should be increased to 11 by including 
May Day as an additional paid holi- 
day. The employees’ Union who are 
the respondents in this appeal, how- 
ever, did not support this request. The 
demand for additional paid holiday 
was rejected by the Chief Labour 
Commissioner on the ground that “the 
existing provision in CSO 17 is already 
ahead of and more liberal than the 
relevant provision in the Standing 
Orders of most of the other industrial 
establishments in the country”. The 
Chief Labour Commissioner who was 
the Appellate Authority, specifically 
mentions in his judgment of 21 Janu- 
ary 1970, “on this question the repre- 
sentatives of the Hindustan Steel Em- 
ployees’ Union pleaded for retaining 
the Standing Order No. 17 (as amend- 
ed by the Regional Labour Commis- 
' sioner and Certifying Officer) without 
any change”. It appears clearly, there- 
fore, that the Employees’ Union was 
quite satisfied with 10 holidays and 
did not support the Shramik Union’s 
claim for May Day as a paid holiday 
in addition to the 10 holidays sanc- 
tioned by the Standing Order. The 
company published its holiday list for 
1970 on 20 February 1970 and includ- 
ed May Day only as an optional holi- 
day. It is significant that though the 
Works Committee met twice after that 
on 26 March 1970 and 17 April 1970, 
the Employees’ Union raised no objec- 
tion against treating May Day as an 
optional holiday. It is only on 29 April 
1970 that the representatives of this 
Union for the first time started claim- 
ing that an additional paid holiday 
should be declared for 1 May 1970. 
The company told them that the wor- 
kers would be allowed either to en- 
joy that day as an optional holiday or 
to apply for leave which would be 
granted. The Management also sug- 
gested that they would be prepared to 
recast the whole: scheme of holidays 
by raising the number of compulsory 
holidays to 4 by the inclusion of May 
Day within this category and by re- 
ducing the number of optional holi- 
days to 4 and by retaining the two 
restricted holidays as before. The Em- 
ployees’ Union, however, did not agree 
to any of these suggestions. This ulti- 
mately led to a dispute and the parties 
agreed to have the matter referred to 
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adjudication and it is this dispute 
which was referred to the Tribunal 
constituted by the Government of 
West Bengal. 


«From the account that we 
have given so far it is abundantly 
clear that up-till now the company 
have allowed May Day asa compulsory 
holiday only on two occasions namely 
in 1967 and 1969 and on both occasions 
this was done asan ad hocmeasure at 
the special request of the Government 
of West Bengal. This certainly cannot 
by any stretch of imagination be trea- 
ted as adequate for establishing a 
custom cr usage. Two ad hoc orders 
cannot, -In our opinion, constitute a 
custom or usage. It is significant that 
what was done in 1967 was not fol- 
lowed even in 1968 though, in 1969, 
after a break, it was repeated under 
the same kind of special circumstan- 
ces that had brought it about in 1967. 
In 1968, the company included May] | 
Day within the 10 holidays that they 
normally allowedto their employees. 
It is important to realise that the com- 
pany even now has no objection to in- 
clude May Day within the holidays 
provided the company does not have 
to increase the number of holidays 
from 10 to 11. The real dispute ari- 
ses from the fact that the Union is 
insisting on May Day being treated as 
a paid holiday in addition to the 10 
holidays which are already included 
within the Standing Order. They claim 
it as a matter of custom and usage. 
For this, however, the Employees’ 
Union have failed to give any evidence 
to establish the alleged custom or 
usage. Therefore the answer to the 
first issue must be in the negative. 


8. As we were considering the 
the various directions that should be 
given as consequential to our finding 
on the first issue both the company 
and the Employee’s Union, happily for 
every bcdy concerned, agreed to an 
order being made in this appeal in the 
following form. 


(1) Upon the request of Hindus« 
tan Steel Employees’ Union represent- 
ing the workmen of Alloy Steels Plant, 
the management of Alloy Steels Plant 
agrees to declare the first day of May 
every year as a-paid Plant holiday in 
Alloy Steels Plant, Durgapur out of 
the five optional holidays prescribed 
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in Clause No. 17 of the existing certi- 
fied Standing Orders. 

(2) The management of Hindus- 
tan Steel Limited will not recover a 
day’s salary from the workmen of 
Alloy Steels Plant, Durgapur as refer- 
red toinIssue No.2 mentioned in the 
Order of Reference No. 6193-IR/IR/ 
TOL/62D/70 dated 22 August 1970. 

9. We order accordingly. The 
parties will pay and bear their own 
costs. | 

Order accordingly. 





AIR 1973 SUPREME COURT 1401 
(V 60 C 318) 
(From: Award of Industrial Tribunal 
cum-Labour Court, Jabalpur) 
A. N. GROVER AND C. A. VAIDIA- 
LINGAM, Jd. 

M/s. Tata Iron & Steel Co. Ltd., 
oppaan v. Their Workmeh, Respon- 

ent. 

Civil Appeal No. 2368 of 1968, D/~ 
27-4-1973. 

Index Note: — (A) Constitution of 
India, Art. 136 — Award of Industrial 
Tribunal — Interference with question 
of fact. 

Brief Note. — (A) Where no infir- 
mity is pointed out in appreciation of 
evidence of what is more or less a 
question of fact, Supreme Court would 
not interfere with the award of the 
Industrial Tribunal. (Para 6) 

The following Judgment of the 
Court was delivered by 

GROVER, J.:— This is an appeal 
by special leave from an award of 
the Industrial Tribunal-cum-Labour 
Court, Jabalpur. 


Ze The appellant company owns” 


and manages, inter alia, seven collier- 
ries in the district of Dhanbad. In the 
year 1956 an All India Industrial Tri- 
bunal known as the Mazumdar Tribu~ 
nal gave an award in respect of col- 
liery disputes. In this award, common- 
ly known as the ‘Mazumdar Award’ 
the wage structure was fixed inter 
alia for the clerks employed in the 
various collieries including those þe- 
longing to the appellant company. The 
scales of salary under the said award 
were fixed as follows: 
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‘fixed its own grades 


Tata Iron & Steel Co. v. Workmen (Grover J.) [Prs. 1-3] S. C. 1401 


Grade III —Rs. 36.3.75 

Grade IT — Rs, 45.3.54.4.80. 

Grade-I — Rs. 60.4.80.5.115 
According to this award Bonus and 
Provident Fund Clerks were put in 
Grade Il and Leave Clerks etc. in 
Grade III. The said scales were fixed 


. by consent on the statements placed be- 


fore the Tribunal bythe Indian Min- . 
ing Association andthe then Principal 
Labour Federation. The appellant had 
according to 
which the salaries were’ being paid at 
the time of the implementation of the 
Mazumdar Award and, therefore, it 
suitably raised the Award scales of 
pay as follows without disturbing the 
categorisation: 

Grade III == Rs. 45.3.78.4.82. 

Grade II ~~ Rs. 60.5.100 

Grade I — Rs. 87.7.115.8.1381. 

9.158 
Till 1959 Provident Fund accounts of 
the workers were maintained at dif- 
ferent collieries bu; bonus accounts 
and leave with pay and railway fare 
accounts were being maintained at the 
Central office which was at that time 
situated at Digwadih. The clerks men- 
tioned at serial nos. 1 to 17, 19, 20, 
and 22 to 29 of the Order of Reference 
on which the present award was given 
by the Industrial. Tribunal were work- 
ing either in the Bonus section in the 
Central Office or at the Provident 
Fund Sections at the collieries and 
they were all placed in Grade II. The 
clerks mentioned at serial Nos. 18, 
and 21 were given Grade III on their 
appointment. In the year 1959 a deci- 
sion was taken by the management of 
the appellant to amalgamate the bonus- 
posting work and Provident Fund card- 
posting work by introducing Bonus- 
cum-Provident Fund card replacing the 
Bonus Registers and the Provident 
Fund Cards. It was considered that 
by this merger certain duplication of 
work would be avoided. After distri- 
bution of work according to the new 
decision the Central Office was doing 
the work connected with the Provi- 
dent Fund, Bonus and Leave with 
wages and railway fare. 

3 The -dispute which arose 
and led to the making of the refer- 
ence dated November 7, 1964 under 
Section 10 (1) of the Industrial Dis- 
putes Act, 1947, hereinafter called the 
‘Act’, related to 29 clerks of the Cen- 
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tral Bonus and Provident Fund Sec- 
tion. The only question was whether 
they were entitled to the higher scale 
of Grade ‘I. 


4, The Tribunal held that be- 
fore the new system had been intro- 
duced of getting the work of posting of 
Bonus- and Provident Fund ete. atthe 
’ Central Office the clerk had simply to 
do the work of posting Bonus or Pro- 
vidend Fund in respective form or 
register. He did not have to perform 
the multifarious duties connected 
with Bonus, Provident Fund, leave with 
pay and railway fare besides drafting 
letters for government authorities as 
had to be done after the introduction 
of the new system. Moreover the 
Senior Superintendent of the office, 
Mr. Shivam, insisted on having the 
progress register óf work done by each 
clerk and as such the progress regis~ 
ter had to be maintained. The Tribu- 
nal relied on the evidence of Shri 
Shivam and Shri P. C. Chariam which 
showed that even after the delinking 
of Provident Fund claim from Bonus 
scheme it was made obligatory on the 
part of the employers to maintain 
Bonus register in Forms, and also to 
submit monthly returns of the annual 
Provident Fund membership. More- 
over the clerks had to deal with vari- 
ous types of correspondence also. Re- 
ference was made to other evidence 
which showed that the appellant had 
to pay a good deal of overtime wages 
from 1960 to 1966 and it became dif- 
ficult to cope with the volume of work 
with the strength of the clerks in the 
Central Office and various suggestions 
were made by Shivam himself from 
time +40 time. It was pointed out that 
the concerned clerks had not only to 


perform mechanical type of work like - 


posting figures in various forms and 
registers but had also to do checking. 
They had further to attend to odd jobs 
including going to government autho- 
rities for explaining the entries. 
Moreover two of the clerksin the Cen- 
tral Office who had been performing 
same duties as the concerned clerks 
had been given Grade I. The explana- 
tion given by Shivam was that they 
wére doing additional work like 
supervision etc. The Tribunal found no 
justification for making a discrimina- 
tion betweenthe aforesaidtwo clerks 
and the concerned clerks. According to 


‘tion that the 
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the Tribunalthe Bonus and Provident 
Fund clerks had been put in Grade II 
by the Mazumdar Tribunal because the 
duties which they were expected ta 
perform were of a routine nature. 
Their duties were not so complex as 
were being performed by the concern- 
ed clerks in the Central Office which 
were getting more and more compli. 
cated by the various changes in the 
enactments relating to bonus, provident 
fund and the rules and regulations 
relating thereto and introduction of 
new type of forms and statements 
which were not within the contem- 
plation of the Mazumdar Tribunal. 
The tribunal, therefore, made a direc- 
concerned 29 clerks 
should get the higher scale of pay i.e. 
ol Gr I with effect from February 
, 1964. 


5 The only point which has 
been argued on behalf of the appellant 
is that the Tribunal was in error in 
holding that the work-load of the 
clerks concerned had increased by 
combining of the Bonus and the Pro- 
vident Fund work and the other work 
which was being done by these clerks 
relating to leave with pay, railway, 
fare and correspondence but that was 
of such a nature which was being 
actually done by Grade IJI clerks, It: 


has been submitted that the statutory 


changes in the forms of Provident 
Fund and Bonus were only of a minor 
nature and did not require any special 
skill. The new system had only been 
introduced for the purpose of stream=~ 
lining the administration and the 
Tribunal, it is said, did not have 
enough material or evidence for coma 
ing to the conclusion at which it arrive 
ed. 


6. We are unable to accede to 
the above submissions on behalf of the 
appellant. We have been taken through 
the evidence on which the Tribunal 
relied, in particular, the statement of 
Shivam who was mainly responsible 
for the introduction of the new sys- 
tem. It is clear from his evidence that 
the concerned clerks had to do much 
more work which required greater 
skill and efficiency than a Bonus or 
Provident Fund clerk had to do. Al- 
though there was documentary evi- 
dence which could have been produc- 
ed to support his statemen;y that the 
two clerks doing similar work had 
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been given Grade I because they were 
doing supervisory work also but those 
documents were not produced in sup- 
port of his statement. The Tribunal 
has rightly not relied on his evidence 
that those two clerks who had been 
given Grade I were in fact performing 
any duties of a supervisory nature 
over the work of Grade II clerks. The 
Mazumdar Award had put those 
clerks in Grade If who were either 
doing the work of Provident Fund 
Clerks or Bonus Clerks. The clerks in 
respect of whom the award had been 
given were performing duties of a dif- 
ferent kind and of multifarious nature, 
as has been found by the Tribunal. On 
the whole, we are satisfied that there 
is no such infirmity in the apprecia- 
tion of evidence which would justify 
our interfering with the award on a 
question which is more or less a ques- 

tion of fact. 
7. The appeal 
‘dismissed with costs. . . 
Appeal dismissed. 


fails and it is 
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(V 60 C 319) 
(From: Award made by Labour Court 
Bangalore) 

A. N. GROVER, S. N. DWIVEDI AND 
C. A. VAIDIALINGAM, JJ. 
The Binny Ltd, Appellant v. 

Their Workmen, Respondent. 

Civil Appeal No. 1761 (N-L) of 


-(1968, D/- 27-4-1973. 


putes Act (1947), 


Index Note: — (A) Industrial Dis- 
Award for reinstatement and back 
wages cannot be sustained when the 
employer has lost confidence in such 


workman. Labour Courts’ Award D/-+: 


26-3-1968, Reversed. ; 
Brief Note: — (A) The employer 
foses confidence in the workman when 
the latter avails of special leave with- 
out wages etc. on false representation 
and fails to resume his duties when he 
is intimated that his sanctioned leave 
has been cancelled and he is ordered 
to join immediately. _ (Para 7} 
The following Judgment of the 
Court was delivered by 
_ GROVER, J.:— This is an appeal 
by special leave from an Award made 
by the Labour Court at Bangalore. 
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2. The Appellant company was 
substituted as the appellant by an 
Order made by this Court on Febru- 
ary 4, 1970 as it had taken over the 
business of the Bangalore Woollen 
Cotton and Silk Mills Company Limi- 
ted (hereinafter referred to as the 
“*management”). One A. Ramachan- 
dran was working in the Roving Sec- 
tion in the Carding Department of the 
Managements Mills, On 11th June 
1956 he requested the Mill Manager 
for grant of leave of absence for 10 
days from 12th June 1956 represent- 
ing that he wanted the leave as he had 
to go to his native place to settle a 
land dispute with his brother-in-law. 
As all leave with wages and casual 
leave due to him had already been ex- 
hausted, the Mill Manager believing 
his representation, granted him special 
leave for 8 days without wages or 
i allowance from 12th June 


3. Ramachandran proceeded on 


Teave but he did not go to his village 


and remained in Bangalore itself. 
Some members of the Bangalore Silk 
Mills Employees’ Association, which 
was not in any way connected with 
the Management or the respondent 
union, had decided to go on hunger 
strike to get certain grievances re- 
dressed, with which the management 
had no concern. Ramachandran was 
not even an ordinary member of that 
Association, but he joined three mem- 
bers thereof and started a hunger 
strike in front of the Secretariat. News 
of the hunger strike appeared in a 
newspaper the ‘Decan Herald’ in its 
issue dated 13th June 1956. The 
Management having learnt of Ram- 
chandran having joined the hunger 
strike and finding that he had obtain- 
ed special leave of absence under a 
false pretext, wrote to him on 15th 
June, 1956, informing him that the 
leave which had been granted to him 
was being cancelled. He was directed 
to return to duty at once and not later 
than 16th June. That letter was duly 
received by him on 15th June. Rama- 
‘chandran however, continued his hun- 
ger strike until 20th June and did not 
join duty. On the 21st June 1956 ° he 
entered the factory Hospital, Banga- 
lore as a patient for being treated for 
fasting. On 28th June, 1956 he came to 
the Management’s Mills. 


% 
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4. The decision taken by the 
Management was that Ramachandran 
had left the service, terminating his 
contract under Standing Order 8 (ii) of 
the Standing Orders applicable to the 
establishment, by absenting himself 
without leave for 8 consecutive work- 
ing days. An enquiry was also held on 
July 2, 1956 in the matter. On a dis- 
pute being raised by the workmen on 
behalf of Ramachandran, the Govern- 
ment of Mysore by an Order dated 
23rd July, 1964 referred the following 
points of dispute for adjudication to 
the Labour Court: 


“Are the Management of Banga- 
lore Woollen Cotton & Silk Mills 
Company Limited, Bangalore, justifi- 
ed in terminating the services of Shri 
A. Ramchandran, Roving Section 
Token No. 39, of the Carding Depart- 
‘ment? If not, is he entitled to reinstate- 
ment with benefits of back wages and 
continuity of service or to any other 
relief?” 


5. The Labour Court made its 
Award on 26th March, 1968 in which 
it held inter alia (i) there was no merit 
in the contention of the Union that 
Standing Order 8 (ii) was not in opera- 
tion on the 2nd July, 1956; (ii) the 
management had no right or power to 
revoke the leave already granted to 
to Ramachandran; (iii) that Ramachan- 
dran did not go to his village and had 
obtained leave on a false pretext. The 
management was justified in not ac- 
cepting his explanation regarding his 
absence; (iv) the plea of the Union 
that Management had acted mala fide 
with the object of victimisation or had 
indulged in unfair labour practice was 
not established. 


6. The Labour Court ultimate- 
ly directed reinstatement of Rama- 
chandran and in view of the fact that 
he had obtained leave on a false pre- 
text, the Labour Court awarded a con- 
solidated sum of Rs. 5,000/- as back 
wages and other amenities. 


T. It was sought to be contend- 
ed before uson behalf ofthe Manage- 
ment that the Labour Court erred in 
holding that Management had no 
right to cancel leave which had been 
granted to Ramachandran, The provi- 
sions of Standing Order 8 (ii) ‘were 
fully applicable and since Ramachan- 
dran had absented himself for 8 con- 
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secutive working days without leave, 
it should have been held that he had 
left the company’s service without 
notice, thereby terminating the con- 
tract of service. It has further 
been pointed out that the Labour 
Court after having found that 
Ramachandran had obtained leave ona 
false pretext, fell into a serious error 
in saying that no question of the 


‘Management losing confidence in him 


arose. It was quite clear that on his 
own admission he had acted in a 
manner by which the Management 
could possibly have no confidence in 
him for the future. His reinstatement, 
as well as the payment of Rs. 5000/- 
as back wages therefore, could not 
have been ordered according to the 
well settled law and principles on the 
point. The last contention seems to be 
well-founded and we do not consider 
that reinstatement and payment of 
Rs. 5000/~ as back wages should have 
been ordered in the circumstances of 
the present case. At any rate the ap- 
pellant has undertaken to pay a sum 
of Rs. 8,500/- ex-gratia to Rama- 
chandran, This amount shall be paid 
within two months from the date of | 
announcement of this Order. The 
Award is hereby set aside and the Ap- 
peal shall stand disposed of accord-< 


- ingly. There will be no order as to 


cost. 
Order accordingly. 
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- Calcutta State Transport Corpora- 
tion, Appellant v. Md. Noor Alam, Res- 
pondent. 

_ Civil Appeal No. 2458 of 1968, D/- 
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Index Note: — (A) Industrial Dis- 
putes Act (1947), S. 33 (2) (b) Proviso 
— Dismissal, payment of wages and 
application for approval — Whether 
form part of same transaction — Test. 

Brief Note: — (A) The proviso to 
S. 33 (2) (b) contemplates three things: 
(i) dismissal or discharge (ii) payment 
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of wages and (iii) making of” an ap- 
plication for approval tobe simultane- 
ous and tobe partofthesame transac- 
tion. It is the conduct of the em- 
ployer that has to be considered from 
the point of view of finding out whe- 
ther these three things form part of 
the same transaction. AIR 1962 SC 
1500 and AIR 1963 SC 1756 Rel. on. 

A difference of a day in doing one 
thing or the other is not of material 
consequence when employer meant to 
do all the three things as part of one 
and the same transaction. 

The date of dismissal of a work- 
man can only be the date when the 
dismissal is to be effective and not 
any prior date on which the order is 
recorded on the file by the employer. 

l (Para 4) 
Cases Referred: Chronological Paras 
AIR 1963 SC 1756=(1964) 2 SCR 
104, P. H. Kalyani v. M/s. Air 
France, Calcutta 4 
AIR 1962 SC 1500=(1962) Supp 
3 SCR 618, Straw Board Mfg. 
Co. Ltd. v. Govind 


4 
The following Judgment of the 
Court wags delivered by 
GROVER, J.:— This is an appeal 
by special leave from an order of the 
Second Labour Court, West Bengal, 
rejecting an application under S. 33 (2) 
(b) of the Industrial Disputes Act 1947, 
hereinafter called the ‘Act’, filed by 
the appellant seeking approval of an 
order of removal from service passed 
against the respondent. 


2. The facts may be shortly 
stated. The respondent was an em- 
ployee of the appellant. Certain dis- 
ciplinary proceedings were taken 
against the respondent who was work- 
ing as conductor on charges which it 
is not necessary to mention. These 
charges were inquired into by the Dis- 
ciplinary Officer of the appellant. That 
officer found the charges proved 
against the respondent and submitted 
his report to the competent authority 
ie. Special Officer (Discipline). On 
May 18, 1967 the competent authority, 
after considering the report of the In- 
quiry Officer, recorded a note on the 
file expressing agreement with the 
report of the Inquiry Officer that the 
respondent be removed from service 
after giving him one month’s wages. 
The last part of his order is repro- 
duced below: 


C. S. T. Corpn. v. Md. Noor Alam (Grover J.) [Prs. 1-4] S.C. 1405 


“The delinquent is removed from 
the service of the Corporation. He will 
be given one month’s wages and simul- 
taneously an application may bė filed 
in the Tribunal, seeking approval of 
the action taken, as required under 
Section 33 (2) of the I. D. Act”. 
lt may be mentioned that such an ap- 
proval was necessary because proceed- 
ings were pending before the 5th 
Industrial Tribunal, West Bengal, on 
account of a reference made under 
Section 10 of the Act with regard to 
several disputes between the appel- 
jant and its workmen. A note dated 
June 22, 1967 was sent to the respon- 
dent in which he was informed that 
he was being removed from service 
with effect from July 1, 1967. This 
note reached him on June 26, 1967. 
One month’s wages were remitted to 
him on June 28, 1967 by money order 
which he received on July 1, 1967. An 
application under S. 33 (2) (b) of the 
Act was made on July 3, 1967 which 
was a Monday. 


3 The Labour Court, while 
finding that the report of the domes- 
tic enquiry and the finding therein 
as also the punishment awarded on 
the basis of that enquiry was justifi- 
ed did not call for any interference. 
But it was of the view that the filing 
of the application under Section 33 (2) 
(b) of the Act on July 3, 1967 did not 
satisfy the requirements of the pro- 
viso thereto. In other words the pass- 
ing of the order of removal on May 
18, 1967, the tendering of one month’s 
wages and the filing of the applica- 
tion before the Tribunal on July 3, 
1967 did not constitute part and par- 
cel of the same transaction. 


4, It has been argued before 
us and rightly that the Labour Court 
wholly misunderstood the true posi- 
tion both on facts and in law. Firstly 
the order of removal was merely 
recorded on the official file on May 
18, 1967 and it was to be effective only 
from July 1, 1967. Before that period 
it was open to the competent autho- 
rity to withdraw the order. erefore 
the date of dismissal of the workman 
could only be July 1, 1967 and hot 
any prior date on which the order was 
recorded on the file. The wages were 
also received by the workman i.e. the 
respondent on the same date which was 


» 
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a Saturday. It was wholly immaterial 
when the Money Order was sent. The 
application was filed for approval on 
July 3, 1967 which was a Monday. It 
is obvious that no application could 
have been filed on a Sunday which 
was a holiday. The proviso to Sec- 
tion 33 (2) (b) contemplates three 
things; (i) dismissal or discharge; (ii) 
payment of wages and (iii) making of 
an application for approval to be 
simultaneous and to be part of the 
same transaction. The object is that 
when the employer takes action under 
S. 33 (2) (b) by dismissing or discharg- 
ing an employee he should immediate- 
ly make payment to him or offer pay- 
ment of wages for one month and also 
make an application to the Tribunal 
or the Labour Court, as the case may 
be, for approval. The employer’s con- 
duct should show that the three things 
contemplated under the proviso are 
parts of the same transaction. (See 
Strawboard Manufacturing Co. v. 
Govind, (1962) Supp 3 SCR 618 = 
(AIR 1962 SC 1500). In P.H. Kalyani 
v. M/s. Air France, Calcutta, (1964) 2 
SCR 104=(AIR 1963 SC 1756) the 
order of dismissal was passed on May 
28, 1960 and was communicated to the 
employee on May 30, 1960. The wages 
were offered to him at the same time 
when the order was communicated. An 
application was made under S. 33 (2) 
(b) on the same day. It was held that 
the application was in accordance with 
the proviso to S. 33 (2) (b). This deci- 
sion shows that similar action has to 
be taken in these matters but that 
does not mean that all the three things 
mentioned before should be done on 
the same day. It is the conduct of the 
employer that has to be considered 
from the point of view of finding out 
whether the dismissal or discharge, 
payment of wages and making of the 
application for approval form a part 
of the same transaction. A difference 
of a day in doing one thing or the 
other may not be of material conse- 
quence so long as it is clear that the 
employer meant to do all the three 
things as part of one and the same 
transaction. No hard and fast rule can 
be .laid down in these matters. Each 
case must be decided on its own facts. 


5. We are satisfied in the pre~ 
sent case that al’ the three things 
which were done were a part of the 
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same transaction. The appeal is allow- 
ed and the order of the Second Labour 
Court is hereby set aside. There will 
be no order as to costs. l 
Appeal allowed. 





AIR 1973 SUPREME COURT 1406 
(V 60 C 321) 

: ' (From: Patna) 

D. G. PALEKAR AND A. ALAGI« 
RISWAMI, JJ. 

Nirmal Enem ‘Horo, Appellant v. 
Smt. Jahan Ara Jaipal Singh, Respon- 
dent. 

Civil Appeal No. 1465 of 1972, D/- 
26-4-1973. 

Index Note: — (A) Civil P. C, 
S. 11, Explanation 4 — Constructive 
Res judicata — Applicability — Elec- 
tion petition. 

Brief Note: — (A) Where, in the 
election appeal, the Supreme Court 
ruled out the plea as to the invalidity 
of the re-marriage.of the respondent 
in view of the bar of S. 57 of the Di- 
vorce Act because of the absence of 
pleading and issue as to such invali- 
dity in the election petition and also 
because the cross-examination of the 
respondent was not pursued to show 
that the bar would be effective, the 
subject of invalidity could not be re- 
agitated in any subsequent proceed- 
ing. (Para 9). 
Cases Referred: Chronological Paras 
AIR 1972 SC 1840=(1972) 1 SCA 

558, N. E. Horo v. Jahan Ara 
Jaipal Singh 


The following Judgment of the 
Court was delivered by 

PALEKAR, J.— This appeal ari- 
ses from an Order dated April 21, 
1972 passed by the Patna High Court 
in Election Petition No, 9 of. 1971 
setting aside the election of the ap- 
pellant at the instance of the respon- 
dent Mrs. Jahan Ara Jaipal Singh. 

2. On January 21, 1971 the 
Election Commission of India issued a 
Notification calling on the 51 Khunti 
Parliamentary Scheduled Tribes Con- 
stituency of Ranchi to elect a Mem- 
ber of the Lok Sabha in the vacancy 
caused by the dissolution of the Lok 
Sabha in the month of December, 
1970. The last date for filing nomi- 
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nations was 3-2-1971 and the date of 
scrutiny of nominations was 4-2-1971. 
Nearly fourteen persons filed their 
nominations —- two of them being the 
appellant, Mr. Horo, and the respon- 
dent, Mrs. Jaipal Singh. It appears one 
of the candidates objected to the 
nomination of Mrs, Jaipal Singh on 
the ground that she was not a member 
of a Scheduled Tribe. That objection 
was considered by the Returning Offi- 
cer who upheld the objection and re- 
jected her nomination paper. In due 
course the election was held and the 
appellant, Mr. Horo, was declared elect- 
ed. The petitionnamely Election Peti- 
tion No. 9of 1971 was: filed by Mrs. 
Jaipal Singh on the ground that her 
nomination paper had been illegally 
rejected since by her marriage with 
the late Mr. Jaipal Singh who was ad- 
mittedly a member of the Munda 
Tribe, she had obtained the status of 
a Munda which is one of the Schedul- 
ed Tribes recognized under the Con- 
stitution. She alleged that according 
to the Munda customary law when a 
Munda is married outside the Munda 
Tribe and his marriage is accepted by 
the Munda Tribe, he continues to be 
a member of that Tribe and his wife 
acquires membership of the Tribe and 
becomes a member of her husband’s 
family. She alleged that though she 
was not formerly a member of that 
Tribe she, on her marriage to Mr. 
Jaipal Singh in 1954 according to the 
rites and rituals of the Mundas, in the 
presence of the elders and other mem- 
bers of the Tribe, had been accepted 
within the fold of that Tribe as a 
Munda .and hence was not liable to be 
disqualified for election in the special 
Tribal Constituency. The appellant 


contested the petition on several 
grounds. But most of the grounds 
were covered by judgments be- 


tween the same parties in a previ- 
ous Election Petition filed by Mrs. 
Jaipal Singh. That petition came final- 
ly to this Court and is reported as 
N. E. Horo v. Jahan Ara Jaipal Singh, 
AIR 1972 SC 1840. 


3. The report shows that after 
the death of Mr. Jaipal Singh who 
was a member of Parliament from the 
Constituency referred to above, the 
Election Commission had on May 1, 
1970 called upon that Constituency to 
elect a member to the Lok Sabha. 


N. E. Horo v. Jahan Ara (Palekar J.) 
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Several persons filed -nomination 


papers, Mr. Horo and Mrs. Jaipal 
Singh being two of them. Objection 
was raised to Mrs. Jaipal Singh’s 
nomination then also on the ground 
that she was not a member of the 
Munda Scheduled Tribe. That objec- 
tion was upheld by the Returning 
Officer. After the polling, Mr. Horo 
was declared elected and on July 8, 
1970 Mrs. Jaipal Singh filed the elec- 
tion petition objecting to the election 
on the ground that her nomination 
paper had been rejected illegally. That 
was Election Petition No. 2 of 1970. 
When that petition was pending in the 
High Court, the Lok Sabha was dis- 
solved, and, as already pointed out, 
the Election Commission called upon 
the Constituency on January 21, 1971 
to elect a new member of the Lok 
Sabha. Thereupon Mr. Horo applied 
to the High Court to dismiss the elec- 
tion petition because i; was now in- 
fructuous as a result of the dissolu~ 
tion of the Lok Sabha. The learned 
Judge refused to do so, and heard 
the petition and came to the conclu- 
sion that Mrs. Jaipal Singh was en~ 
titled to be treated as a member of 
the Munda tribe. But before the 
decision this second contest arose be- 
tween the same parties and the 
nomination paper of Mrs. Jaipal 
Singh was again rejected by the 
Returning Officer on the same 
ground on which that had been 
rejected by the Returning Officer in 
1970. The Returning Officer did not 
have the benefit of the finding of the 
High Court at that time. 


A, Since the High Court deci- 
sion in the previous Election Petition 
No. 2 of 1970 went against Mr. Horo, 
he appealed to this court. But he fail- 
ed in that appeal because this court 
agreed with the High Court that once 
the marriage of a Munda male -with a 
non-Munda female is approved or 
sanctioned by the Parha Panchayat 
they become members of the communi- 
ty. This court held that even if a 
female is not a member of the Tribe 
by birth, she having married a Tribai 
after due observance of all formali- 
ties and after obtaining the approval 
of the elders of the Tribe, would bhe- 


_ long to the Tribal community to which 


her husband belongs on the analogy 
of the wife taking the husband’s ae 


1408 S. C. [Prs. 4-8} N. E. Horo v. Jahan Ara (Palekar J.) 


micile. This court’s judgment was 
rendered on 2-2-1972 and was avail- 
able tothe learned Judge of the High 
Court when dealing with the present 
election petition namely Election Peti- 
tion No. 9 of 1971 -and naturally the 
points in controversy before him be- 
came very limited. There was the 
judgment of this court before him 
which held that Mrs. Jaipal Singr had 
become a Munda by reason of her 
marriage to the late Mr. Jaipal Singh 
and since her nomination had been 
improperly rejected on the ground that 
she was not a Munda, the election of 
Mr. Horo was liable to be set aside. 


5. In appeal before us Mr. 
Anthony appearing for Mr. Horo tried 
to persuade us that the judgment of 
this court in the previous petition 
requires to be reconsidered — the con- 
tention being that Mrs. Jaipal Singh 
who was a christian could not change 
. her ethnie group by merely marrying 
a Munda. That point had been consi- 
dered at great length by this court 
and we do not think there is any good 
reason for a review of that decision 
by a larger Bench. 


6. The only point on which 
argument was addressed to us was on 
the finding that a certain ground put 
forward by Mr. Horo was barred by 
constructive res judicata. It was con- 
` tended by Mr. Anthony that the prin- 
ciple of constructive res judicata did 
no; apply to the ground put forward, 
and,- hence, in the absence of a trial 
on merits of that ground the Order 
passed by the learned Judge setting 
aside the election was wrong. We shall 
first state what the ground was and 
then decide whether the ground was 
available to Mr. Horo for re-agitation. 

7. It appears: that Mrs. Jaipal 
Singh is a Ceylonese Tamil Christian. 
Her first marriage was with Mr. Cur- 
tis. But that marriage ended in a di- 
vorce. In the course of her evidence 
in the previous petition, namely, Elec- 
tion Petition No. 2 of 1970 i; seems to 
have been elicited that she had marri~ 
ed Mr. Jaipal Singh on 7-5-1954 and 
that the decree nisi had been made 
absolute on 6-5-1954. It was contended 
before the learned Judge that in view 
of Section 57 of the Indian Divorce 
Act, 1869 Mrs. Jaipal Singh could not 
enter into a second marriage until after 
the expiry of six months from the 
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date the decree had been made abso- 
lute. The learned Judge pointed out 
that this very point had been taken 
before the Supreme Court in the pre- 
vious petition and, therefore, must be 
deemed to have been finally decided. 
The learned Judge was of the opinion 
that the bar under Section 57 of the 
Indian Divorce. Act, 1869 was a mat- 
ter which might and ought to have 
been made a ground of defence in the 
former election petition and conse- 
quently it was deemed to be a matter 
directly and substantially in issue in 
the previous election petition and, 
therefore, cannot be allowed to be 
raised in the present petition. 


8. This Courts judgment in 
the previous petition clearly goes to 
show that this Court refused to enter- 
tain this ground as it had not been 
pleaded or pressed before the trial 
court. Mr. Anthony, appearing for 
Mr. Horo in that appeal, had distin- 
ctly raised this point as is seen from 
para 11‘ of the judgment at page 1844 
ofthe report. That point was disposed 
of by this Court with these observa- 
tions to be found in para 12. 


“As regards the first point it was 
never canvassed or argued before the 
High Court. No plea was taken by 
Shri Horo in the written statement 
that there could be no valid marriage 
between the respondent and late Shri 
Jaipal Singh owing to the provisions 
contained in S. 57 of the Indian Di- 
vorce Act 1869 until after the lapse 
of a period of six months from the 
date the decree of divorce was made 
absolute. None of the issues which 
were framed by the High Court in- 
volves the question now sought to be 
agitated based on the provisions of 
S. 57 of the Indian Divorce Act. It 
appears that advantage is sought to 
be taken from the statement of the 
respondent about the dates when the 
decree absolute was granted and when 
the marriage took place between the 
respondent and late Shri Jaipal Singh. 
In the absence of any pleadings or 
issues no material has been placed on 
the record to show that in view of 
the provisions of Section 57 of the 
aforesaid Act there could not be a 
valid marriage according to the Munda 
customary law. It must be remember- 
ed that the respondent contracted a 
marriage with late Shri Jaipal Singh 
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according to Munda rites and cere- 
monies and not as one isti 

marrying another Christian. Nor was 
the matter pursued in cross-examina- 
tion of the respondent and she was 
not asked as to how she could get 
over the bar of S. 57 in the way of 
remarriage before the expiry of the 
prescribed period. In these circumst- 
ances we do not consider that such a 
point can be allowed to be agitated 
for the first time before this court.” 


9. The above passage goes to 
show that the point was finally dis- 
posed of. Some snap answers given by 
the responden; in her evidence in that 
case were sought to be exploited in 
this court for the purpose of support- 
ing a new argument under S. 57 of 
the Indian Divorce Act, 1869 although 
there was no plea either in the plead- 
ings or in the arguments before the 
learned Judge who decided the peti- 
tion. The observations proceed on the 
basis that it was open to the parties 
to put forward the plea which Mr. 
Horo later put forward before the 
Supreme Court and since the same 
was not done, this court could not 
permit the plea to be taken for the 
first time in this court. It is not as 
if this court kept the matter open for 
‘lre-agitation. It definitely ruled out 
the plea because it was not pressed 
before the learned Judge who dealt 
with the election petition. Mr. An- 
thony submitted that the question of 
res judicata does not arise under Ex- 
planation 4 of Section 11 of the Code 
of Civil Procedure because the ex- 
pression “any matter which might 
and ought to have been made ground 
of defence” postulates knowledge of a 
fact by the party making the defence. 
He further submitted that Mr. Horo 
could not possibly know about the 
past of Mrs. Jaipal Singh and his only 
source of knowledge ay the time was 
Mrs. Jaipal Singh herself. The answer 
to this is already given in the judg- 
ment. If Mr. Horo’s source of informa- 
tion was Mrs. Jaipal Singh when she 
was in the witness box it was open 
to him as pointed out in the judgment 
to pursue the cross-examination with 
a view to show that the bar under 
Section 57 of the Divorce Act would 
be effective. Even after getting the 
two dates in the course of the evi- 
dence no body thought of Section 57, 


1973 S.C./89 VI G—9 


Ranbir v. State of Punjab 


S. C. 1409 
which may eitħer be because counsel 


` appearing for Mr. Horo then or Mr. 


Horo himself did not believe the dates 
given by Mrs. Jaipal Singh to be ac- 
curate or because they did not want 
to make any capital of the snap 
answers given in the course of the 
evidence since the point was not raised 


in the pleadings nor put in issue. The 


judgment clearly suggests that it was 
open to: agitate the matter before the 
High Court hearing the petition on the 
basis of Section 57. But the point was 
not pressed and must be deemed to 
have been given up. That was why 
this court did not allow the point to 
be raised in appeal. In these circum- 
stances it is not open to re-agitate it 
between the parties in a subsequent 
proceeding. 


10. No other point was press- 
ed before us and therefore the appeal 
will have to be dismissed with costs. 


Appeal dismissed. 





AIR 1973 SUPREME COURT 1409 
(V 60 C 322) 


(From. Punjab) . 
K. K. MATHEW AND I. D. DUA, JJ. 
Ranbir and others, Appellants v. 
State of Punjab, Respondent. 
Criminal Appeal No. 5 of 1970, 
D/- 26-4-1973. 


Index Note: — (A) Evidence — 
Appreciation of — The maxim “falsus 
in uno falsus in omnibus”, is not a 
sound rule to be applied in India. 


Brief Note: — (A) In cases of 
party factions there is generally a 
tendency on the part of the prosecu- 
tion witnesses to implicate some in- 
nocent persons also along with the 
guilty ones. If a witness is found to 
have given unreliable evidence then it 
is the duty of the Court to scrutinise 
the rest of the evidence with care and 
caution. If the remaining evidence is 
trustworthy and the substratum of 
the prosecution case remains intact, 
then the court should uphold the pro- 
secution case to the extent it is con- 
sidered safe and trustworthy. (1969) 3 
SCC 890, Followed. (Para 7) 

dex Note: — (B) Criminal P.C. 
S. 161—Examination of witnesses by 
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police —- Delay does not necessarily 
make the evidence untrustworthy. 
Brief Note: — (B) The question 
of delay in examining a witness du- 
ring investigation is material only it 
it is indicative and suggestive of some 
unfair practice by the investigating 
agency for the purpose of introducing 
a got-up witness to falsely support 
the prosecution case. It is essential 
that the investigating officer should 
be asked specifically about the delay 
and the reasons therefor. Evidence of 
a witness does not become  untrust- 
worthy merely because he was examin- 


ed after delay by the Investigating 
Officer. _ (Para 7) 
Index Note — (C) Constitution 


of India, Art. 136 — Appeal by spe- 
cial leave — Criminal case — Nor- 
mally Supreme Court will not appraise 
evidence—Some serious defect result- 
ing in failure of justice or grave injus- 
tice must be shown. (Para 9) 
Cases Referred: Chronological Paras 
(1969) 3 SCC 8901970 SCD 123, 
Deepchand v. State of Haryana 7 


The following Judgment of the 
Cour: was delivered by 


DUA, J.:— In this appeal by spe- 
cial leave, five appellants have chal~ 
lenged their conviction under Ss, 148 
and 325/149, I.P.C. and sentence of 
rigorous imprisonment for two years 
on each count with additional fine of 
Rs. 200/- each under Ss. 325/149, I.P.C. 
and in default of payment of fine 
further rigorous imprisonment for six 
months, upheld by a learned Single 
Judge of the Punjab and Haryana 
High Court on appeal from the judg- 
ment and order of the Sessions Judge, 
Ferozepur. 


2. Originally, 13 persons in- 
cluding the five appellants were tried 
by the Sessions Judge, Ferozepur 
- under Sections 148, 307/149 and 364, 
I.P.C. According to the broad features 
of the prosecution story, on August 11, 
1963, Dharamvir P.W. 9 started from 
his village Ramsara for his land in 
the area of Azamgarh some time be- 
tween 7 and 8.00 am. He was driving 
a bullock cart and with him were his 
wife Nathi, P.W. 5, his brother’s wife 
Ankori, P.W. 6, and a small girl Guddi 
as also one Chandu, in the said cart. 
Walking behind the cart was his 
brother Jaidev, P.W. 4. When they 
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had covered a distance of about 11/2 


‘ miles from the village Ramsara and 


were near the land of Ranbir appel- 
lant, three jeeps overtook their cart 
from behind. One jeep stood in front 
of the cart and obstructed its passage: 
another jeep stcod by the side of the 
cart towards the east and the third one 
was behind it. All the 13 accused 
persons armed with various weapons 
emerged from the three jeeps. We are 
not concerned with the other accused 
persons who are not before us. Ranbir 
appellant was stated: to be carrying a 
spiked dang known as sela. Laxmi 
appellant was stated to be armed with 
a kulhari. Hanuman appellant was 
armed withagun and the remaining 
appellants with lathis. Some of the ac~ 
cused persons pulled down Dharam- 
vir from the cart. All of them started 
belabouring him with their respective 
weapons. Jaidev, brother of Dharam- 
vir, intervened in order to save his 
brother, but he was also belaboured 
by Ranbir and Laxmi appellants slong 
with another accused person, with 
their respective weapons. Shrimati 
Ankori, wife of Jaidev and Shrimati 
Nathi, wife of Dharamvir, who tried 
to protect their respective husbands 
against further injuries, were also 
belaboured by some of the accused . 
persons. Tota Ram P.W. 7 and Hard- 
wari P.W. 8 of Ramsara village also 
witnessed the occurrence. After caus- 
ing injuries both to Dharamvir and 
Jaidev, the accused persons are stated 
to have lifted them both and put into 
one of the jeeps which -was driven 
away towards the east. In the field of 
Ranbir, Jaswant appellant is stated to 
have wrapped a gunny bag round the 
knees of Dharamvir and Laxmi appel- 
lant to have placed a five seer iron 
weight under the knee. Ranbir appel- 
lant and Sahi Ram accused are then sta~ 
ted tohavestruck hammer blows on 
Dharamvir’s knee. Thereafter, Jaidev 
was removed to a distance of about 20 
karams from his brother Dharamvir 
and given similar injuries on his knee 
by Ranbir, Jaswant, Laxmi appellant 
and Sahi Ram accused. After causing 
them these injuries, Dharamvir and 
Jaidev were again put in one jeep 
with the object of cutting them into 
pieces and throwing them in the pucca 
canal. The three jeeps are then stated 
to have been driven away towards 
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Abohar, It'is said that the pucca canal 
Say aheadof Abohar towards Fazilka. 
On the way when the jeeps reached a 
katcha canal at a distance of about 
. 11/2 miles from Abohar towards Ram- 
sara, one of the jeeps returned to 
Ramsara, whereas the remaining two 
feeps went ahead towards Abohar. 
When the jeeps containing Dharamvir 
and Jaidev reached near the police 
station Abohar, the two injured per- 
sons raised alarm. The occupants of 
the jeep thereupon dropped Dharam- 
vir and Jaidev on the road side at a 
short distance from the police station 
and themselves drove back. Within a 
few minutes, A.S.I., Bhagat Singh and 
some other police men arrived from 
the police station. A.S.I., Bhagat Singh, 
recorded Jaidev’s statement which was 
sent to the police station and on the 
basis of that statement F.LR. Exh. 
P,C./2 was recorded. Jaidev and 
Dharamvir were removed to the civil 
hospital, Abohar. A short while there- 
after,. Smt., Ankori and Smt. Nathi 
along with Guddi also reached the 
Civil Hospital, Abohar. The doctor in 
charge was, however, not available but 
the compounder. gave first aid to the 
four injured persons, who were then 
taken to Fazilka Hospital where Dr. 
Parkash Kaur of the Civil Hospital 
advised Dharamvir’s immediate re- 
moval to the Civil Hospital, Feroze- 
pur. Smt. Ankori, Smt. Nathi and 
Jaidev stayed oninthe Civil Hospital, 
Fazilka, but Dharamvir was removed 
to Ferozepur. 


3. The Sessions Judge on ap- 
praisal of the evidence Ied in the case 
and after examining all the relevant 
circumstances noticed the non-inclu« 
sion of the name of Moman accused in 
the F.LR. and concluded that it was 
doubtful if Jaidev had merely forgot- 
ten to mention his name at that stage 
because, (i) Tota Ram P.W. 7 had also 
not supported the prosecution version 
with respect to Moman’s participation, 
(ii). Hardwari Lal P.W. 8, Smt. Nathi 
PW 5 and Smt Ankori PW. 6 had also 
failed to identify Moman as one of 
the culprits, and (iii Jaidev P.W. 4 
and Dharamvir, P.W. 9 had also -not 
ascribed any particular injury to this 
accused. Moman was accordingly given 
benefit of doubt and acquitted of ali 
. the charges. The remaining 12 accused 
persons were, however, held guilty of 
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the offences charged and convicted as 
already noticed. 


4, On appeal the Punjab High 
Court went into the relevant facts to 
which the attention of the learned 
single Judge hearing the appeal was 
invited. It was argued in the High 
Court that the testimony of the eye- 
Witnesses was not worthy of accept- - 
ance because of the admitted enmity 
between the parties and of the vari- 
ous discrepancies in their depositions. 
It was contended that in view of the 
highly strained relations between the 
parties there was a danger of false 
implication and if the-Court could not 
separate truth from falsehood, all the 
appellants were entitled to the bene- 
fit of doubt and to be acquitted. The 
learned Judge then went into the evi- 
dence and came to the conclusion that 
the testimony of the eye-witness was 
consistent with regard to the partici- 
pation of Ranbir, Hanuman, Jaswant 
and Laxmi appellants in the occur- 
rence in question and excepting Hard- ` 
wari P.W. 8, all the eye-witnesses had 
deposed to the participation of Hari 
Ram appellant as well. In spite of 
the fact that allthe eye-witnesses had 
supported the prosecution allegation 
that the five appellants were accompa- 
nied by 8 other persons, Hardwari 
P.W. 8, Smt. Nathi, PW 5 and Smt. 

ori P.W. 6 were not-in a position 
to swear if the other accused persons 
who had appealed to the High Court 
were the associates of the aforemen- 
tioned five accused persons. In face of 
this state of the evidence when ad- 
mittedly there was considerable bad 
bicod between the two parties, the 
High Court considered it extremely 
unsafe to hold anyone other than the 
five appellants to be guilty of partici- 
pation in the assault, particularly when 
three outofthe six eye-witnesses had 
not identified them at the trial. The 
medical evidence, according to the 
High Court, was consistent with the 
prosecution case against the appellants 
and the F.LR, was of considerable cor- 
roborative value. 


__3.e Gt was contended in the 
High Court on behalf of the accused 
persons that the statement of Jaidev 
on the basis of which FIR. was 
recorded had not been taken down on 
the spot, but had been recorded later ` 
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in the hospital where Jaidev had been 
removed. Even accepting this conten- 
tion, the High Court found it difficult 
to believe that within such a short 
time Jaidev who had been badly in- 
jured would be able to fabricate such 
a detailed and complicated version of 
the incident. Accepting the substra- 
tum of the prosecution case, the learn- 
- ed Single Judge after scrutiny of the 
testimony of the eye-witnesses gave 
benefi; of doubt to the other appel- 
lants before him except the five ap- 
pellants who have appealed to i 
Court. As observed earlier, tħe appeal 
of the present five appellants was dis- 
missed by the High Court, but that 
of their other co-appellants was allow- 
ed. 


6. In this Court, Shri N. N. 
Goswami again took us through certain 
passages from the evidence of some of 
the eye witnesses and also referred us 
to certain passages from the judg- 
ments of the trial court and of the 
High Court for the purpose of show- 
ing that the testimony ofthe eye-wit- 
nesses relied upon by the High Court 
is wholly unacceptable. According to 
the appellants’ submission there is a 
chance of false implication of all the 
accused persons with the result that 
the present appellants should also 
have been given the benefit of doubt. 
The refusal on the part-of the trial 
Court and of the High. Court to give 
such benefit -of doubt to the appel- 
lants, according to the learned coun- 

“sel, has resulted in grave failure ol 
justice. 


7. No doubt, in cases of party 
factions, there is generally speaking, 
a tendency on the part of the prosecu- 
tion witnesses to implicate some in- 
nocent persons also along with the 
guilty ones, but normally where the 
_|general substratum of the occurrence 
cannot be held to arouse any reason- 
able doubt or suspicion about its ħav- 
ing taken place, then the prosecution 
witnesses, provided they are held to 
have witnessed the occurrence and to 
be in a position to identify the assail- 
arts, are ordinarily no, to be assum- 
ed to have left out the actual offen- 
ders or ‘the guilty persons, . Although 
the witnesses for the prosecution are 
in such circumstances prone to exag~ 
‘|gerate the culpability of the actual 
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assailants as also to extend tħe parti- 
cipation in the occurrence to ` some 
possible innocent members of the ops 
posite party as well, the court has to 
sift the evidence and after a close 
scrutiny with anxious care and cau- 
tion to try to come to a judicial con- 
clusion as to who out of the accused 
persons can be safely considered to 
have taken part in the assault. As 
pointed out in Deep Chand v. State of 
Haryana, (1969) 3 SCC 890 the maxim 
falsus in uno falsus in omnibus is not 
a sound rule to apply in the condi- 
tions in this country and, therefore, it 
is the duty of the Coury; in cases 
where a witness has been found to 
have given unreliable evidence in 
regard to certain particulars, to scru- 
tinise the rest of his evidence with 
care and caution. If the remaining evi- 
dence istrustworthy and the substra- 
tum of the prosecution case remains 
intact, then the court should uphold 
the prosecution case to the extent it 
is considered safe and -trustworthy. 
in our view the evidence believed by 
both the courts with respect to the 
five appellants before us is acceptable, 
and, if accepted, it certainly proves 
their guilt beyond reasonable doubt. 
The appellants’ counsel also faintly 
contended that Tota Ram P.W. 7 was 
examined by the police after consider- 
able delay, the suggestion being that 
his evidence must be looked at with 
suspicion. We are not impressed by this 
submission. The fact of delayed exa~ 
mination of Tota Ram should, in our 
opinion, have been, put to the Investi- 
gating Officer so as to enable him to 
explain the undue delay, if any, in 
examining Tota Ram. The question of 
delay in examining a witness during 
investigation is material only if it is 
indicative and suggestive of some 
unfair practice by the investigat- 
ing agency for the purpose of 
introducing a _ got-up witness to 
falsely support the prosecution case. 
It is, therefore, essential that the In- 


` yestigating Officer should be asked 


specifically about the delay and the 


reasons therefor. Tota Ram, P.W. 7 
.has stated that it was out of fear 
of the accused persons that he 


had hidden himself for four days. He 
left his house without telling any 
member of the family about it. The 
Investigating Officers were not asked 
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any question about the time of exami- 
nation of Tota Ram, It may be men- 
tioned that Bhagat Singh, Assistant 
Sub-Inspector, C.I.D. Interrogation 
Centre, was attached to police station, 
Abohar in August, 1963 and it was he, 
who having heard cries like “Mardiya 
Mardiya” from outside the police sta- 
tion, had rushed to the spot and found 
Jaidey and Dharam Vir lying injured 
on the road. On August 12, 1963, 
Parphul Singh, Inspector, C.I.D. took 
over investigation from Bhagat Singh. 
Parphul Singh has appeared as P.W. 
14. Though Bhagat Singh has been 


cross-examined at some length, no 


question has been put to him with 
respect to the examination of Tota 
Ram, P.W. 7. May be that he had 
nothing to do with it. The cross-exa- 
mination of Parphul Singh, P.W. 14 is, 
however, extremely brief and he too 
has not been questioned about any de- 
lay in examining Tota Ram. 


8. A faint suggestion has also 
been made that although according to 
the prosecution version, there were 
three jeeps engaged in the commis- 
sion of the offence, tracks of only one 
jeep were traceable, with the result 
that the prosecution story as a whole 
must be considered to be untrustwor- 
thy. This argument was also rais- 
ed in the trial Court but repelled in 
the following words: 


“The learned counsel forgets that 
the three jeeps were not supposed to 
run side by side. If the jeeps were 


running one behind the other, practi- — 


eally one track of the jeep could be 
noticed, and no more. Moreover, A.S.I. 
Bhagat Singh deposed on the point 
from memory. His site plan does not 
indicate that the track was of only 
one jeep, nor he has referred to a note 
in the case diary, to support his asser- 
tion on the point. Thus there is no 
discrepancy between the eye witnesses 
and A.S.I. Bhagat Singh on the point.” 
This point does not seem to have been 
pressed in the High Court and indeed 
even in the grounds of appeal, it does 
not seem to have been specifically 
raised. 


9. In our opinion, the trial Court 
after very extensively dealing with 
_ the entire evidence rightly upheld the 
* substratum of the prosecution story. 
No doubt, it held some - others also 
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guilty but that does not by itself show 
that the trial court was not right in 
convicting the appellants. The High 
Cour; went into the points urged be-. 
fore it. We are wholly unable to find, 
any infirmity in its judgment which! 
would justify interference under Arti- 
cle 136 of the Constitution. The con- 
clusions of the High Court on facts 
after examining and considering the 
evidence and the material on thej- 
record, are final unless some serious 
defect in its appraisal of evidence or 
otherwise suggesting failure of justice 
or grave injustice is pointed out. The 
arguments raised before us relate to 
mere appraisal of evidence which, 
normally speaking, as a practice this 
Court does not undertake under Arti-|. 
cle 136 of the Constitution. No ities 
een 
brought out justifying departure from| — 
the normal practice. 


10. The appeal must, therefore, 
fail and is dismissed. 


Appeal dismissed. 


AIR 1973 SUPREME COURT 1413 
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. (From: Punjab) 
K. K. MATHEW AND I, D. DUA, JJ. 


Holar, Appellant v. State of Har- 
yana, Respondent. 


Criminal Appeal No. 38 of 1970, 
D/- 26-4-1973. 


Index Note: — (A) Constitution. 
of India, Art. 136 — Appeal by spe- 
cial leave — Criminal Case — New 
plea — In absence of any evidence to 
support it, a new case cannot be al- 
lowed to be set up in appeal. (X-Ref: 
Penal Code, Ss. 467, 417). 

Brief Note: — (A) Where the trial 
court has convicted the accused for 
committing the offences under Ss. 467 
and 417 by identifying a wrong per- 
son at the time of registry of a docu- 
ment in spite of his plea of complete 
denial of the factum of identification, 
he cannot be allowed to take a plea be- 
fore the High Court and the Supreme 
Court thathe made the identification 
innocently when there is no evidence to 
support the alternative plea. ` 

(Paras 5, 7, 8) 
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The following Judgment of . the 
‘Court was delivered by 

MATHEW, d-:-— Dharma, Puran 
and’ Bhagwani, children of Mana, 
Dhupa and his wife Phulpati, Molar 
Lambardar and Prita of Village Biholi 
and Badlu Lambardar of Village Gag~ 
sina were challaned by P. S. City 
Panipat under Sections 419, 420 and 


468, LP.C. in the Court of Judicial 
' Magistrate, Ist Class, Panipat.’ He 
framed charges under Sections 467 


and 419 against Phulpati and under 
Sections 467/419, read with Section 109 
LP.C, against all other accused, and 
committed all of them to the Court 
of Sessions. 


2. The case against them was 
‘as follows, Mana, the father of Dhar- 
ma, Puran, Bhagwani 
died leaving landed property, The 
‘ sons and daughters became entitled to 
iz in equal shares, Chaukas and Bhag- 
wani were married to persons in vil~- 
lages Malo Majra and Gaguina res- 
pectively, but prior to the marriage 
of Chaukas, the sons and daughters of 
Mana had mortgaged some of their 
joint property with one Kidara. Dhar- 
ma and Puran had contracted a Ioan 
from the Credit Co-operative Society 
of their village and in order to raise 
money for repayment of this amount, 
Dharma and Puran along with Bhag- 
wani decided to mortgage the same 
Jand which had been already mortga-~ 
ged along with some other land to 
Dhupa who belonged to their village. 


Dhupa approached Chaukas in this . 


connection to ascertain her willing-~ 
ness to mortgage her share. She ex~ 
pressed her unwillingness to do so, On 
February 15, 1966, Dharma, Puran, 
Prita and Bhagwani, along with Dhupa 
and his wife Phulpati, accompanied by 
the appellant who is the Lambardar 
of the village, went to the Tehsil 
premises at Panipat. They contacted 
Udho Das, the Document Writer and 
he drafted a mortgage deed purport- 
ing to be executed by Dharma, Puran, 
Bhagwani and Chaukas; the appellant, 
as Lambardar, identified the foun 
mortgagors including Phulpati who 
personated Chaukas. Thereafter, the 
mortgage deed was executed and the 
thumb impressions of the four execu- 
tants and the appellant as Lambardar 
-and identifier were duly impressed 
‘thereon, Next day, on the 16th oi 


and Chaukas, . 
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February, 1966, Dharma, Puran and 
Bhagwani along with Phulpati came 
before the Sub-Registrar, Panipat, ‘The 
appellant as Lambardar of village 
Biholi identified the four mortgagors, 
Dhupa and also Badlu as Lambardar 
of Village Gagsina and the document 
was registered. 


3- Chaukds came fo know of 
the transaction soon after the registrac 
tion of the document. She, along with 
her husband, complained to the Suba 
Registrar about it. She also filed a - 
complaint before the Sub-Divisionai 
Magistrate, Panipat. The Sub-Divi- 
sional Magistrate, after. recording her 
statement, registered a case against 
the appellant and the others and com= 
mitted the accused for trial, 


4. At the trial, the case of the 
appellant was that he had not identi- 
fied Phulpati as Chaukas, But the 
Court found, on the basis of the evi- 
dence of the Document Writer (PW-13} 
and the Sub-Registrar (PW-5} that the 
appellant had identified Phulpati, the 
wife of Dhupa, as Chaukas and that 
he had committed the offences under 
Sections 467 and 417 read with S, 109 
of the Indian Penal Code and senten- 
ced him to 31/2 years rigorous impri= 
sonment and a fine of Rs. 100/- or in 
cefault to undergo further rigorous 
imprisonment for 3 months. Alli tha 
other accused except Prita and Badlu 
were also found guilty of the offen- 
ees charged against them. 


5. In the appeal filed by the 
appellant against the conviction and 
sentence before the High Courf, he 
contended that he knew Dharma and 
Puran, the brothers of Chaukas and 
therefore, he naturally thought that 
when they came with their sister 
Bhagwani to execute the document, 
the other lady, namely Phulpati, was 
Chaukas, He, therefore, bona fide be- 
lieved that Phulpati was Chaukas and 
if was on account of this that he iden- 
tified Phulpati as Chaukas. 


{his new case set up before the 
High Court was rightly rejected by 
it as there was no evidence to sup- 
port it. The High Court, therefore, con- 
firmed the conviction but reduced the 
sentence +0 rigorous imprisonment for 
a period of 2 years. © i ; 

6. Tħe contention of counsel 
for the appellant before us was that 
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Dharma and Puran and their sister 
Bhagwani were known to him and 
when they came to execute the mort- 
gage, he naturally thought that the 
other lady, namely, Phulpati who wore 
a veil to cover her face, was their sis- 
ter Chaukas, and it was in the bona 
fide belief that he identified Phulpati 
as Chaukas. 


Section 34 (1) of the Indian Regis- 
tration Act provides that subject to 
the exceptions therein mentioned, no 
document shali be registered under 
the Act; unless the persons executing 
such document, or their representa- 
tives, assigns or agents authorized ap- 
pear before the registering officer. 
Sub-section (3) of Section 34 provides: 

“(3) The registering officer shall 
thereupon — 
= (a) enquire whether or not such 
documen; was executed by the per- 
sons by whom it purports to have 
been executed; ; 


(b) satisfy himself as to the iden- 
tity of the persons appearing before 


and alleging that they have 


executed the document.” 
Section 35 (1) states; 


*35 (1) (a) If all the persons exe- 
cuting the document appear personal- 
ly before the registering officer and 
are personally known to him, or if he 
be otherwise satisfied that they are 
the persons they represent themselves 
to be, and if they all admit.the execu~ 
tion of the document,.....0.5 
nos ‘wee! poe fas, 
the registering officer shall register 
the document as directed in Ss. 58 -to 
61, inclusive.” 


% But for the identification 
by the appellan; that Phulpati was 
Chaukas, the Sub-Registrar would not 
have registered the document. The 
conduct of the appellant in denying 
the factum of identification by him of 
Phulpati as Chaukas in the trial 
Court and his plea in the High 
Court and here that he identified 
Phulpati as Chaukas because he 
thought Chaukas alone could have 
come along with Dharma, Puran and 
Bhagwani to execute the mortgage and 
that he had no reason to think that 
the lady whom he identified as Chau- 
kas was Phulpati are telling circum- 
stances. The appellant was the Lam- 
bardar of the village and he was ex- 
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pected to know Chaukas when he 
identified her. 

8. There is no evidence to sup- 
port the alternative plea of .the ap- 
pellant that Dharma or Puran made 
a representation +o him that Phulpati 
whose face was covered by a veil was 
his sister Chaukas and that the appel- 
lant innocently believed the statement 
and made the identification, 


9. There are no grounds to 
interfere with the concurrent findings. 


10. | We, therefore, dismiss the 
appeal, 
Appeal dismissed. 
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Govind Lal, Appellant v, State of 
Uttar Pradesh, Respondent. 

Criminal Appeal No. 4 of 1970, 
D/- 23-4-1973. 

_ Index Notes — (A) Constitution of 
India, Art. 136 — Appeal by special 
leave — Murder case — Supreme 
Court will not reassess the credibility - 
of witness ~~ (X-Ref: Penal Code, Sec- 
tion 302). 

Brief Note: —- (A) Where the evi- 
dence of a witness is concurrently be- 
lieved by the Courts below the 
Supreme Court will not assess the 
credibility of that witness afresh. 

(Paras 14, 20) 

The following Judgment of the 
Court was delivered by 


MATHEW, J.x— This appeal, by 
special leave, is directed against the 
judgment of the High Court of Allaha- 
bad confirming the judgment of the 
Sessions Judge, Lucknow, convicting 
the appellant of an offence under Sec- 
tion 302 of the Indian Pena! Code and 
sentencing him to imprisonment for 

e. 


2. The prosecution case. was as 
follows. Lala Brij Behari Lal married 
Smt. Tribeni Devi after the death of 
his first wife. He had no issues by 
her. He had two sons by his first wife, 
Naunit Lal (PW-16) and Govind Lal 
(appellant) and a daughter by name 
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Kamini Devi. Brij Behari Lal suffer- 
ed from acute kidney trouble. He 
left for England for treatment on 
March 30, 1962, in the company of 
Tribeni Devi and one Dr. Ved 
Prakash. The treatment was not effec- 
tive and he died in England on May 
16, 1962. Tribeni Devi returned in the 
company of Dr. Ved Prakash and 
began to live with her two step-sons 
in the residential house, a three store- 
yed building situate in mohalla Sub- 
hash Marg in the city of Lucknow, 
owned by Brij Behari Lal. Brij Behari 
Lal owned another house in the city 
of Lucknow, a house plot in Mohalla 
Bagh Sher Jang and half share in the 
Kerana firm of M/s. Babu Lal Damo- 
dar Das. He was also having: extensive 
money-lending business. In November, 
. 1961, he had divided his properties into 
four shares, each valued at Rs, 96,384/- 
and gave one share to each of his sons, 
one to Smt. Tribenj Devi and retained 
one for himself. Tribeni Devi go, the 
residential house at Subhash Marg of 
the value of Rs. 30,000/~ and the inte- 
rest in his insurance policies to the 
tune of Rs. 47,097/-. In order to make 
up the deficiency in her share, Naunit 
Lal was to pay her Rs. 7,858/- and 
‘Govind Lal Rs. 11,429/-. Tribeni Devi 

was not given any share in the Kerana 
firm which was divided between the 
two sons and the father. The other 
house which was valued at Rs. 30,000/- 
was given to the two brothers in 
equal shares while the house 
plot valued at Rupees 18,000/- was 
kept by the father himself. In spite of 
this division of properties, the two 
step-sons continued to live with their 
step-mother at the residential house 
at Subhash Marg. While Brij Behari 
Lal was alive, Naunit Lal had filed a 
Civil Suit (No. 17/62) against his father, 
brother and step-mother for a decla- 
ration that he was the exclusive owner 
in possession of his share. In the plaint 
the residential house was described as 
the property of the plaintiff and 
Govind Lal and the other house 4s 
the property of the step-mother. A 
compromise giving a correct division 
of the property was filed by the par- 
ties on March 27, 1962 but the suit 
was dismissed on 4-4-1962. Lala Brij 
Bihari Lal, before he left for England, 
had executed a will on March 29, 1962. 
- By the will, he bequeathed his share 
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in-the Kerana firm to his sons. It 
would appear that after the death of 
Brij Behari Lal, Tribeni Devi claimed 
a share in the house plot and money- 
lending business while the two sons 
wanted her to give up all claims to 
the properties and be content with a 
maintenance allowance only. The two 
sons filed Civil Suit No. 42 of 1962 


in the Court of the Civil Judge against 


their sister Kamini Devi and Tribeni 
Devi for a declaration that they were 
solely entitled to the house plot and to 
their father’s share in the Kerana 
business. 


3: On September 5, 1962, Tri- 
beni Devi was arranging her orna- 
ments in her room at about 5 P.M. The 
appellant came into the room, where- 
upon she showed some anxiety to hide 
them. The appellant asked Tribeni 
Devi to make the desired statement at 
the next hearing of the suit as other- 
wise it would not be good for her and 
that her death was near. Tribeni Devi 
said that she would do whatever she 
thought proper and would give her 
oe in the property to anyone she 
iked. 


As already. stated, the resi- 


4, 
‘dential house of the family at Subhash 


Marg consisted of three-storeys. The 
members of the family lived on the 
firs; floor, the ground floor was oc- 
cupied by the servants and the second 
floor was used as kitchen. There were 
three part-time servants. None of 
them stayed in the house during night. 
Besides the part-time servants, there 
were two full-time servants, namely, 
Puranmashi and Ram Vinod. Puran- 
mashi had gone home on leave for 
some days prior to September 5, 1962, 
and had not returned after leave. 
Naunit Lal, the brother of the appel-. 
lant, who lived with his family in the 
house had gone oug of Lucknow in 
the forenoon of September 5, 1962, by 
ear and returned only on the next 
day. His wife, along with her chil- 
dren, had also left the house and went 
to her parents’ house in Mohalla 
Asharfabad. They also did not return 
till the next day. Ram Vinod, the 
other full-time servant, had gone out 
at about 8.30 P.M. to witness a Nau- 
tanki play and did not return to the 
house till the morning. Thus on the 
night of September .5, 1962, the only 
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inhabitants of the building were Tri- 
beni Devi and the appellant. On the 
morning of September 6, 1962, Tribeni 
Devi was found dead in her room and 
her body was covered with numerous 
abrasions. 


5. The news of her death 
reached PW-3, the Sub-Inspector Ram 
Prasad Singh who was posted at the 
Police Station Chowk and he came to 
the house at about 9.30 A.M. The ap- 
pellant, who had gone out to the police 
station, arrived at the house within a 
few minutes accompanied by his cou- 
sin, a lawyer. The appellant tried to 
prevent the Sub-Inspector from see- 
ing the dead body. But when the Sub- 
Inspector insisted, he was allowed to 
see the dead body. PW-3 thereafter 
held the inquest on the dead body and 
sent it for autopsy. 


6. The post-mortem examina- 
tion revealed that the death was due 
to asphyxia produced by smothering 
and strangulation. The medical evi- 
dence was specific that it was not a 
case of suicide and that the injuries 
found on the body must have been 
caused when the deceased struggled 
to save herself from the assailant, 


T. On receipt of the post-mor- 
tem report, it was suspected to be a 
case of murder. Accordingly, a case 
was registered. And, after completing 
the investigation, the appellant was 
challaned. 


8. The appellant’s case at the 
trial was that he left the house at 
about 8.30 P.M. on that day for wit- 
nessing the second show of cinema 
and that he returned to the house only 
at about 4 A. M.in the morning as he 
also went after the cinema to witness 
the Nautanki play and that when he 
reached the house, he found Ram 
Vinod and Puran Mashi in his house 
and the door open, that he went 
straight to his room and slept there 
till 7.30 A.M. and when he woke, he 
found that his step-mother was lying 


dead in her room. The appellant also 


said that when he saw the dead body, 
he found that the ornaments which 
she used to put on herself were miss- 
ing and suggested that it was a case 
of theft coupled with murder. He also 
denied having told anybody that the 
lady had committed suicide or made 
a report to the police to’ that effect. 


Govind Lal v. State of U. P. 
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9. The trial Court, after dis- 
cussing the evidence, came to the con- 
clusion that the appellant had a 
motive to take away the life of his 
step-mother in that he and his brother 
wanted to get the property which was 
allotted to her under the partition be- 
fore she parted with the same in 
favour of her relations. The Court also 
found that on the night of the date of 
the occurrence Naunit Lal and hbis 
family were away and that Ram 
Vinod, the servant, had gone out to 
witness the Nautanki performance and 
that the appellant was alone in the 
house with Tribeni Devi and had the 
exclusive opportunity to commit the 
offence and that the subsequent con- 
duct of the appellant. could only point 
to his guilt. The Court, therefore, came 
to the conclusion that it was the ap- 
pellant who caused the death of Tri- 
beni Devi by strangling her. 


10. The findings of the trial 
Court were confirmed in the appeal 
by the High Court. 


11. Ty is established by unim- 
peachable evidence that Tribeni Devi 
owned the residential house exclusive- 
ly and was to get certain money from 
the appellant and his brother under 
the partition. The appellant and his 
brother had instituted a suit against 
the deceased and their sister for a de- 
claration that the house property and 
the Kerana business belonged exclu- 
sively to them and the appellant want- 
ed the deceased to relinquish the 
rights in her properties and be con- 
tent with a maintenance allowance. 
Kamala Devi (PW-6), the sister of the 
deceased, came to the house of the de- 
ceased on September 5, 1962 at about 
5 P.M. At that time the deceased was ' 
arranging her ornaments. Immediate- 
ly, the appellant came to the room and 
the deceased tried to hide the orna- 
ments. The evidence of Kamala Devi 
is that the appellant threatened the 
deceased saying that unless she gave 
a statement in Court relinquishing her 
rights in the properties, her death was 
near, Both the trial Court and the 
High Court believed the evidence of 
Kamala Devi, and they came to the 
conclusion that the appellant had the 
motive to commit the offence. 


12 Counsel for the appellant 
said that Kamala Devi could not have 
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been believed when she said that the 
deceased was arranging her ornaments 
at the time when she visited her at 
5 P.M. on that day as it was most un- 
natural that Tribeni Devi should have 
displayed her ornaments with the 
doors of her room open. Counsel also 
argued that Ram Vinod, the servant, 
had specifically stated in his evidence 
that Kamala Devi did not come to the 
house at 5 P.M. on that day and that 
the High Cour; did not even refer to 
the evidence of Ram Vinod on this 
point. 

13. The trial Court definitely 
found: that Ram Vinod was not speak- 
ing the truth when he said that Kama- 
la Devi did not come to the house at 
5 P.M. The ‘mere fact that the High 
Cour; did not advert to this part of 
the evidence of Ram Vinod would not 
show that Kamala Devi was not speak- 
ing the truth when she said that she 
went to the house of the deceased at 
5 P.M. on that day and that the ap- 
pellant came there and threatened the 
deceased. 


14. When the two Courts, after 
having discussed the evidence of 
Kamala Devi, came to the conclusion 
that she could be believed, we do not 
see how we can, in an appeal under 
Article 136, assess her credibility 
afresh and find that her evidence 
should not have been accepted. 


15. And as regards the ex- 
clusive opportunity of . the appellant 
to commit the crime, the evidence is 
clear that Naunit Lal (PW-16), the 
brother of the appellant, had gone out 
from the house on September 5, 1962 
at about 8.30 A.M. and returned only 
_on September 6, 1962. His wife had 
gone with the children to the house 
of her parents and returned only on 
the next day. Of the two full-servants 
employed, Puranmashi had gone on 
leave prior to the date of the oc- 
currence and was certainly not in the 
house on that day. Ram Vinod (PW-2) 
who is a young man of about 19 years 
has stated in his evidence that he was 
permitted by the appellant, who came 
to the house at 8.30 P.M., to go out 
for witnessing the Nautanki play and 
that the appellant bolted. the door 
from inside the house when he went 
out for the show. This part of the evi- 
dence of the witness was believed by 


State of U. P. (Mathew J.) 


mitted suicide. 


ALR. 


the trial Court as well as the High 
Court. There is also the evidence of 
Sunder Lal (PW-11) to the effect that 
Ram Vinod had come for the Nau- 
tanki show and returned from the 
show only in the morning next day. 


16. The appellant’s case was 
that after taking dinner he left the 
house at about 8.30 P.M., leaving his 
step-mother and the two servants, 
namely Puranmashi and Ram Vinod, 
in the house, He said that he went for 
the second show of a cinema and 
thereafter was witnessing the Nau- 
tanki show and came tothe house only 
at 4. A.M. in the morning next day 
and when he came, he found the door 
open and Ram Vinod and Puranmashi 
in the house, that he went straight to 
his room and slept till 7.30 AM. and 
it was when he got up in the morning 
that he knew that his step-mother was 
dead. The trial Court as well as the 
High Court found that the story of 
his having gone to witness the cinema 
and the Nautanki show was invented 
by him to show that his presence in 
the night in the house was impossible. 
The evidence on behalf of the appel- 
lant that he went out for the second 
show of cinema and after the cinema 
he went and witnessed the Nautanki 
show and returned to the house only 
by 4 A.M, the next day was disbeliev- 
ed by the trial Court as well as by 
the High Court. Therefore, the con- 
clusion arrived at by the High Court 
that the only inhabitants in the resi- 
dential house on that night were the 
appellant and Tribeni Devi appears to 
us to be unassailable. 


17. The Sub-Inspector Ram 
Prasad Singh (PW-3) said that the ap- 
pellant tried to prevent him from ins. 
pecting the dead body. In the inquest 
report it is stated that the appellant 
gave information to the police that 
Tribeni Devi committed suicide. 
Kamala Devi who came in the’ morn- 
ing to the house also said that the ap- 
pellan; told her that her sister com- 
Viswanath (PW-4), a 
relation of the deceased, deposed that 
when he arrived at the house, the ap- 
pellang said that his step mother had 
committed suicide. Head Constable 
Vishwanath Singh (PW-9) said that on 
September 6, 1962, the appellant came 
to the police station at 9.30 A.M. and re- 
ported that his mother committed sui= 
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cide during the night. The witness ask~ 
ed him +0 give it in writing. The ap- 
pellant handed over a written report 
and then he made entry in the gene- 
ral diary (Exhibit Ka-20). PW-17 V. B. 
Dixit said that the appellant had met 
him at the police station and had ad- 
mitted making a report to the head 
constable that Tribeni Devi committed 
suicide. P. W. 15, R. N. Saxena, Assis- 
tan; Public Prosecutor deposed that he 
saw the report when the case diary 
along with the charge sheet was sent 
to him. In the inquest report it is 
clearly stated that the appellant gave 
the information that Tribeni Devi 
committed suicide. The appellant’s 
ease that since the report was not 
forthcoming at the frial, the evidence 
of these witnesses cannot be believed 
was not accepted by the High Court. 


18. As already stated, at the 
trial the case of the appellant was 
that Tribeni Devi had been robbed of 
her ornaments and that the murder 
must have been committed for the 
purpose of robbery. He denied then 
that he had given out the version that 
Tribunal Devi committed suicide and 
tried to make out in the cross-exami- 
nation of the aforesaid witnesses that 
he had. not given out the version, 


. 19. “According to the High 
“Court as well as the trial Court, the 
‘combined effect of all the circumst~ 
ances proved was that it was the ap- 
pellant who had .committed the mur- 
der. We do not think that the High 
Court was ‘wrong in thinking that the 
facts proved pointed only to the con- 
clusion that it was the appellant whe 
committed the offence. 


20. In an appeal under Arti- 
iele 136, we do not think. that we can 
appraise the evidence afresh. But we 
have adverted to the evidence only to 
show that the appreciation of the evi- 
dence by the trial Court and the High 
Court does not suffer from any infir- 


mity and cannot, by any stretch of. 


imagination, be characterized as per- 
erse. 


21. The appeal has to be dis- 


missed and we do so. 
Appeal dismissed. 
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Durai Muthuswami, Appellant v. 
N. Nachiappan and others, Respon- 
dents. 

Civi! Appeal No, 646 of 1972, D/- 
23-4-1973. 

Index Note: — (A) Representa- 
tion of the People Act (1951) S. 100 (1) 
(d) (i) — Validity of election challeng- 
ed on ground of improper acceptance 
of nomination paper — Petition whe- 
ther must allege that result of elec- 
tion has been materially affected — 
(X-Refs S. 83). 


Brief Note: —- (A) Where an elec- 
tion petition seeks to declare the elec- 
tion void on the ground of improper 
acceptance of the nomination paper of 
the only contesting candidate to a sin- 
gle member constituency and the peti- 
tion contains a concise statement of 
facts (inter alia that the respondent 
was suffering from disqualification 
falling under S, 9A of the Act) as 
required by S. 83, it is not at all neces- 
sary for the petitioner to specifically 
state in the petition tha; the result of 
the election, in so far as it concerns 
the returned candidate has been mate- 
rially affected by the improper accept- 
ance of his nomination paper, because 
that is the obvious conclusion to be 
drawn if the allegation that the res- 
pondent’s nomination has been im- 
properly accepted is accepted. The 
fudge erred in holding that it was not 
competent for him to go into the ques- 
tion whether the respondent’s nomina- 
tion had been improperly accepted. 

(Para 3) 

Index Notes — (B) Representa- 
tion of the People Act (1951), S. 100 
(1) (a) — Case falling under — Ques- 
tion of the election being materially 
affected does not arise when election 
is challenged on ground of disqualifi- 
cation of returned candidate. 

(Para 4) 


Cases Referred: Chronological Paras 
ATR 1969 SC 604=(1969) 2 SCR: 
_ 90, Vishwanatha v. Konappa 5 
AIR 1969 SC 1201=1969-3 SCR 

603, Balakrisħna v. Fernandez 5 
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The following Judgment of the 
Court was delivered by 

ALAGIRISWAMI, J.u-~ This ap- 
peal arises out of the election held to 
fill up a seat in the Tamil Nadu Legis- 
lative Assembly from the Sankarapu- 
ram Constituency, South Arcot Dis- 
trict, held in March 1971 in which the 
first respondent obtained 28,544 votes 
as against 23,472 votes obtained by 
the petitioner and was thus declared 
elected. This appeal arises ouz of the 
dismissal of the election petition filed 
by the appellant for setting aside the 
result of that election. Though many 
grounds had been urged hefore the 
High Cour; as well as in the petition 
of appeal in this Court, we are now 
concerned only with one ground which 
the High Court refused to go into and 
was the only one which Shri Natesan 
appearing for the appellant urged be~ 
ore us. 


2. Before the Returning Officer 
another candidate by the name Rama- 
swami had presented an objection 
petition to the reception of the 1st res- 
pondent’s nomination on the ground 
that he had a subsisting contract with 
the Highways Department of the State 
of Tamil Nadu, and with the Pancha- 
yat Union, Thiagadurgam, and was 
also an agent for selling tickets in the 
raffle conducted by the State of Tamil 
Nadu. The Returning Officer rejected 
those contentions and accepted the 
nomination papers of the Ist respon- 
dent. Subsequently, Ramaswami 
withdrew from the contest and the 
appellant and the Ist responden; were 
the only candidates in the election. In 
his election petition the appellant had 
mentioned that on the date of present- 
ing his nomination papers the ist res- 
pondent had a subsisting contract with 
the State Government to widen and 
black-top the Ulundurpet-Salem road 
between 74 km and 86 km at an esti- 
mated cost of Rs. 2 lakhs, that on the 
eve of presentation of nomination 
papers he purported to surrender the 
contract by submitting an application 
for cancellation to the Division En- 
gineer, Highways, Cuddalore, whereas 
the . contract was signed by the 
Superintending Engineer, Madras Cir- 
cle on behalf of the Government of 
Tamil Nadu, that this letter of cancel- 
lation was not valid and therefore 
there was no valid cancellation of the 
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contract. He, therefore, specifically 
urged that the election of the 1st res- 
pondent was void on that ground. The 
ist respondent on the other hand main- 
tained that the cancellation of the 
contract was valid and there was no 
subsisting contract on the date of fil- 
ing of the nomination and that the con- 
tention of the petitioner that his elec- 
tion was void on that ground was not 
legally sustainable, He also contended 
that as the petitioner had not alleged 
that by reason of such improper ac- 
ceptance the result of the election, in 
so far as it concerned the ist respon- 
dent, had been materially affected, that 
allegation cannot be inquired into. 
He also contended that in any case the 
result of the election had not been 
materially affected. The learned Judge 
who dealt with this matter upheld the 
contention of the responden; on the 
ground that the allegations in the peti- 
tion had not stated that the 
result had been materially affected by 
the alleged improper reception of the 
(ist respondent’s) nomination papers. 
He was of the opinion that this allega- 
tion relating to the improper accept- 
ance of the nomination of the first res- 
pondeny; cannot be considered a valid 
ground, which could be gone into in 
the absence of a specific averment 
that the election had been materially 
affected. To complete the narrative it 
is necessary to mention that the appel- 
lant had filed an application for sum-~ 
moning the necessary documents in 
order to sustain his case. The docu- 
ments necessary to be referred to, so 
far as the present appeal is concerned, 
are only four in number: 

1. Objections to the nomination of 
the lst respondent (N. Nachiappan) by 
A. Ramaswami. 

2. Documents produced by the Ist 
respondent (N. Nachiappan) at the 
time of the scrutiny of nomination. 


3. The signed agreement between 
the Superintending Engineer, High- 
ways, Madras Circle and N. Nachiappan 
in respect ofthe contract for widening 
the existing black top surface to 22 ft. 
with Ulundurpet-Salem Road: — 
Kilometre 74/2 to 86/4. 


4. Proceedings of the Divisional 
Engineer, Highways & Rural Work, 
Cuddalore of termination of the con- 
tract made by Rec. No. 8280/70-B-3 
dated 28-1-71. 
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The first two documents were to be 
summoned to be produced by the 
District Election Officer and the other 
two by the Superintending Engineer, 
Highways, Madras Circle. 


3. Before dealing with the 
question whether the learned Judge 
was right in holding that he could 
not go into the question whether the 
1st respondent’s nomination has been 
improperly accepted because there 
was no allegation in the election peti- 
tion that the election had been mate- 
‘tially affected as a result of such im- 
proper - acceptance, we may look into 
the relevant provisions of law. Under 
Section 81 of the Representation 
of the People Act, 1951 an elec- 
tion petition calling in question 
any election may be presented on one 
or more of the grounds specified in 
sub-section (1) of Section 100 and 
Section 101. It is not necessary to 
refer to the rest of the section. Under 
Section 83 (1) (a), in so far as it is 
necessary for the purposes of this case, 
an election petition shall contain a 
concise statement of the material facts 
on which the petitioner relies. Under 
Section 100 (1) if the High Court is of 
opinion — 


(a) that on the date of his election 
a returned candidate was not qualifi- 
ed, or was disqualified, to be chosen 
to fill the seat under the Constitu- 
tion or this Act ...... 


(c) 

(d) that the result of the election, 
in so far as it concerns a returned can- 
didate, has been materially affected — 


(i) by the improper acceptance of 
any i aaa ei or 
Ti): eexeussessac 


(HI ssteissi l 
the High Court shall declare the elec- 
tion of the returned candidate to be 
void. Therefore, what Section 100 
requires is that the High Court before 
it declares the election of a returned 
candidate as void should be of opinion 
that the result of the election in so 
far as it concerns a returned candidate 
has been materially affected by the 
improper acceptance of any nomina- 
tion. Under S. 83 all that was neces- 
sary was a concise statement of the 
material facts on which the petitioner 
relies. That the appellant in this case 
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per acceptance of the ist respondent’s 
nomination and the facts given showed 
that the Ist respondent was suffering 
from a disqualification which will fall 
under Section 9A, That was why it 
was called improper acceptance. We 
do no; consider that in the circumst- 
ances of this case it was necessary fo 
the petitioner to have also further al- 
leged thatthe result ofthe election in 
so far as it concerns the returned can- 
didate has been materially affected by 
the improper acceptance of the Ist 
respondent’s nomination. That is the 
obvious conclusion to be drawn from 
the circumstances of this case. There 
was only one seat to be filled and 
there were only two contesting candi- 
dates. If the allegation that the ist 
respondent’s nomination has been im- 
properly accepted is accepted the con- 
clusion that would follow is that the 


he was the only candidate validly 
nominated. There can be, therefore, 
no dispute that the result of the elec- 
tion in so far as it concerns the return- 
ed candidate has i 


improper acceptance he 
have been able to stand for the elec- 
tion or be declared to be elected. The 
petitioner had also alleged that the 
election was void because of the im- 
proper acceptance of the 1st respon- 
dent’s nomination. In the case of elec- 
tion to a single member constituency 
if there are more than two candidates 
and the nomination of one of the de- 
feated candidates had been improper- 
ly accepted the question might arise 
as to whether the result of the elec- 
tion of the returned candidate had 
been materially affected by such im- 
proper reception. In such a case the 
question would arise as to what would 
have happened to the votes which had 
been cast in favour of the defeated 
candidate whose nomination had been 
improperly accepted if it had not been 
accepted. In that case it would be 
necessary for the person challenging 
the election not merely to allege’ but 
also to prove that the result of the 
election had been materially affected 
by the improper acceptance of the 
nomination of the other defeated can~ 
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didate. Unless he succeeds in proving 
that if the votes cas; in favour of the 
candidate whose nomination had been 
improperly accepted would have gone 
in the petitioner’s favour and he would 
have go; a majority he cannot succeed 
in his election petition. Section 100 (1) 
(d) (i) deals with such a contingency. 
It is not intended to provide a con- 
venien; technical plea in a case like 
this where there can be no dispute at 
all about -the election being material- 
iy affected by the acceptance of the 
improper nomination. “Materially af- 
fected” is not a formula that has got 
to be specified buy it is an essential 
requirement that is contemplated in 
this section. Law does not contem- 
plate a mere repetition of a formula. 







had been improperly accepted, 


4. One other point which the 
learned Judge failed to notice is that 
on the-allegations contained in the 
petition, if they were established, the 
respondent must be deemed to suffer 
the disqualification under S. 9-A of 
the Act and all that S. 100 (1) (a) 
requires is that on the date of his 
election a returned candidate was not 
qualified or was disqualified to be 
chosen to fill the seat under the Con- 
stitution or this Act. In order to de- 
clare his election void it is not neces- 
sary that the election petition should 
state that the result of the election 
was materially affected thereby, The 
question of the election being mate- 
rially affected does not arise in a case 
falling under S. 100 (1) (a). 


5e Though it is not necessary 
-to cite any authorities we may refer 
to a few decisions. In Balakrishna v. 
Fernandez, 1969-3 SCR 603 = (AIR 
1969 SC 1201) this Court pointed out 
that the first sub-section of S. 100 


Ais I. R., 


lays down the grounds for declaring 
an election to be void, that Ss. 100 
and 101 deal with the substantive law 


-on the subject of election, that these 


two sections circumscribe the condi~ 
tions which must be established be~ 
fore an election can be declared void 
or another candidate declared elected. 
It further observed: 


“The heads of substantive rights 
in S. 100 (1) are Iaid down in two 
separate parts: the first dealing with 
situations in which the election must 
be declared void on proof of certain’ 
facts, and the second in which the 
election can only be declared void if 
the result of the election, in so far as 
it concerns the returned candidate, - 
can be held to be materially affected 
on proof ofsome other facts......In the 
first part they are that the candidate 
Jacked the necessary qualification or 
had incurred disqualification......These 
are grounds on proof of which by evi- 
dence, the election can be set aside 
without any further evidence. The 
second part is conditional thag the 
result of the election, in so far as it 
concerns a returned candidate, was 
materially affected by the improper 
acceptance of a nomination......... This 
condition has to be established by 
some evidence direct or circumstantial. 
It is, therefore, clear that the substan- 
tive rights to make an election peti- 
tion are defined in these sections and 
the exercise of the righ; to petition . 
is limited to the grounds specifically 
mentioned. 


Having dealt with the substantive 
law on the subject of election peti- 
tions we may now turn to the proce~ 
dural provisions in the Representation 
of-tħe People Act. Here we have to 
consider Sections 81, 83 and 86 of the 
Act. The first provides the procedure 
for the presentation of election peti- 
tions, The proviso to sub-section alone 
is material here. It provides that an 
election petition may be presented on 
one or more of the grounds specified 
in sub-section (1) of S. 100 and S. 101. 
That as we have shown above creates 
the substantive right. Section 83 then 
provides that the election petition 
must contain a concise statement of 
the material facts on which the peti- 
tioner relies...... The section is manda- 
tory and requires first a concise state- 
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ment of material facts......Wha; is the 
difference between material facts and 
particulars? The word ‘material’ 
shows that the facts necessary to for- 
mulate a complete cause of action 
must be stated., Omission of a single 
material fact leads to an incomplete 
cause of action and the statement of 
claim becomes bad. The function of 
particulars is to present as full a pic- 
ture of the cause of action with such 
further information in detail as to 
make the opposite party understand 
the case he will have to meet.” 


That lays down the proper test. In 
Vishwanatha v. Konappa, 1969-2 SCR 


90 = (AIR 1969 SC 604) this Court, 


pointed out that: 


“Where by an erroneous order of 
the Returning Officer poll is held 
which, but for that. order, was not 
necessary, the Court would be justifi- 
ed in declaring those contesting can- 
didates elected, who, but for that 


order, would have been declared 
elected.” 
6. _ Tt was, urged: before us by. 


Mr. Natesan thag we should summon 
the documents which were only four 
in number ‘and decide the case our- 
selves:.We do not know whether any 
further-.-material would or would not 
be- necessary ¢0-establish.the ground 
sought to be made out by the appel- 
fant or whether any oral evidence 
‘would be necessary, In any case we 
do not considersit. either necessary or 
expedient: that we should deal. with 
the matter directly. ourselves. 


% Whe appeal is, therefore, 
allowed and the order of the learned 
Judge is set aside. He will now pro- 
ceed to determine only the question 
regarding the disqualification of the 
first respondent and, therefore, whe- 
ther the acceptance of his nomination 
was improper. The first respondent 
will pay the appellant’s costs, 


Appeal allowed, 
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The Workmen of Government Silk 
Weaving Factory, Mysore, Appellants 
v. The Presiding Officer, Industrial 
Tribunal, Bangalore and others, Res- 
pondents. 

Civil Appeals Nos, 2249-2250 of 
1968, D/- 23-4-1973. 

Index Note: — (A) ‘Industrial Dis- 
putes Act (1947), S. 15 — Settlement 
with one of two rival groups repre- 
senting workmen—Award — Interfer- 
ence by High Court under Art. 226— 
(X-Ref: Constitution of India Art. 226). 

Brief Note: — (A) Where the 
award passed by the Tribunal on the 
basis of settlement arrived at between 
the management and one of two rival 
groups of office-bearers of a register- 
ed trade Union representing the work- 
men was beneficial to a substantial 
‘body of .workmen of the factory and 
the office bearer of the other rival 
group, though present when the set- 
tlement was filed and. evidence was 
recorded thereon, took no part in the 
proceedings before the tribunal, it was 
held on the particular facts and cir- 
cumstances of the case that the High 


Court was justified in ‘declining to 


interfere with the award, 
(Paras 5, 6) 
The following Judgment of the 
Court was delivered by 


VADIALINGAM, J. These two 
appeals, by certificate, are directed 
against the common order dated Nov- 
ember 17, 1967, passed by the Mysore 
High Court dismissing Writ petitions 
Nos. 627 and 650 of 1966. 

_ 2 ` We will briefly refer to the 
Facts Jeading up to the filing of the 
Writ Petitions by the appellants. Dis- 
putes having arisen between the work- 
men and the management regarding 
emoluments, transfer of, termination 
of services of and suspension of cer- 
fain workmen, the State Government 
by its order dated October 23, 1965, 
referred the same for adjudication to 
the Industrial Tribunal, Bangalore. 
These disputes were registered by the 
Tribunal as I. D. Nos. 40 and 47 of 
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1965. There was rivalry between two 
groups of persons for the office bearer- 
ship of the union, which had been 
registered under the Trade Union Act. 
Sannaiah represented one group and 
claimed to be the President of the 
union; while respondents 3 to 9 here- 
fin claimed to be the office bearers of 
the union. These respondents 3 to 9 
represented the rival group. The 4th 
respondent, Rangaiah, filed a suit, 
O. S. No. 962 of 1965, on the file of 
the First . Munsiff, Mysore, against 
Sannaiah and certain others for a 
declaration that he was the Vice-Pre- 
sident of the union and respondents 3 
and 5 to 9 were the duly elected office 
bearers of the union. An application 
filed by Rangaiah for an interim in- 
function restraining Sannaiah and his 
group from functioning as office bear- 
ers was dismissed by the Munsiff on 
January 10, 1966. Even before the Tri- 
bunal, where the disputes were being 
adjudicated, these rival groups claim- 
ed to be the office bearers and as 
such eligible to represent the work-« 
men. Claim statements were filed on 
behalf of the workmen by these rival 
groups. 


3. In view of the rival claims 
made by the two groups, the Tribunal 
directed the leaders of both the groups 
to adduce evidence in order to ascer~ 
tain who are the real office bearers 
competent to represent the workmen 
under Section 36 of the Industrial Dis- 


putes Act, 1947 (hereinafter to be 


referred to as the Act) and posted the 
cases to February 11, 1966, for evi- 
dence. Sannaiah relied on the order 
of the Munsiff declining to grant an 
injunction against him as asked for by 
Rangaiah. On that day, respondents 
3 and 4 and others claiming to repre< 
sent the workmen of the factory and 
the General Manager of the factory 
presented before the Tribunal amemo~ 
randum of settlement regarding the 
various items in dispute between the 
parties. Both the managemen; and 
this set of workmen, represented by 
Basavaiah, prayed for awards being 
made in I. D. Nos. 40 and 47 of 1965 
in terms of the settlement. On _ that 
day, the Tribunal recorded evidence 
regarding the settlement and after 
hearing arguments closed the proceed- 
ings and reserved orders. On Febru- 
ary 17, 1966, Sannaiah sent an appli- 
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cation to the Tribunal praying that 
the settlement filed before it by the 
management and the other group of 
workmen should be rejected. The Tri- 
bunal ignored the objection raised by 
Sannaiah and passed the awards in 
both the disputes on March 17, 1966, 
in terms of the settlement filed be~- 
fore it on February 11, 1966. These 
two awards were challenged by San- ` 
naiah on the ground that the awards 
were illegal and that the settlement 
filed before it on February 11, 1966, 
was not one entered into according to 
Jaw. The claim was that there had 
been no proper representation of the 
workmen in the settlement proceed- 
ings and that respondents 3 to 9 and 
the management had colluded to bring 
about this settlement which was detri- 
mental to the interest of the work- 
men. The High Court rejected all the 
Objections raised by the appellant 
about the validity of the awards and 
hence these appeals. 

4. Mr. Ramamurthi, Iearned 
counsel for the appellants, has stress- 
ed that the settlement purported to 
have been entered into on February 


'11, 1966, is invalid as contravening 


S. 36 of the Act and rule 59 of the 
Industrial Disputes (Mysore) Rules, 
1957 (hereinafter to be referred to as 
the Mysore Rules). The counsel urged 
that there has been no proper repre-= 
sentation of the union before the Tri- 
bunal, asenvisaged under Section 36. 
of the Act, and the settlement has not 
been signed in the manner -required 
by sub-rule (2) of Rule 59 of the 
Mysore Rules. We express no opinion 
regarding the contentions of Mr. Rama- 
murthi based on Section 36 and Rule 
59, as these appeals can be disposed 
of on other grounds. 

5. The Tribunal posed two 
substantial questions for considera- 
tion: 

(1) Whether the workmen or gd 
majority of them, through their ac- 
credited representatives, have entered 
into a settlement or compromise with 
the management; and 

(2) Whether the terms of such 
settlement are to the manifest advan- 
tage of the workmen. 

The Tribunal recorded evidence on 
these aspects and has recorded a find- 
ing to the effect that the settlement 
was between a substantial number of 
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workmen on the one hand and the 
management of the factory on the 
other in respect of not only the dis- 
putes pending adjudication but also 
certain other disputes and that it was 
a genuine settlement. It has also, after 
a consideration of the evidence, record- 
ed a further finding that the terms of 
the settlement are very fair and just 
and that the workmen received 
considerable benefits under the settle- 
ment. In view of these circumstances 
the Tribunal is of the view that as the 
main purpose of industrial adjudica- 
tion is to establish peaceful industrial 
relationship between employer and em- 
ployee, the settlement should þe acted 
upon and an award passed in terms 
thereof. Accordingly it accepted the 
settlement and passed awards in terms 
thereof. The High Court exercising 
jurisdiction under Article 226 accept- 
ed the findings of fact recorded by the 
Tribunal, more especially in view of 
the fact that Sannaiah was not able to 
establish that there was no evidence 
before the Tribunal to come to such 
a conclusion. The High Court has no 
doubt expressed the opinion that it 
would have been better for the Tri- 
bunal, when a controversy was being 
raised by the two groups, to decide 
as to which group was entitled to re- 
present the workmen. But the High 
Court took note of the fact that San- 
naiah was present before the Tribunal 
on February 11, 1966, when the set- 
tlement was filed before it and the 
Tribunal was recording evidence 
relating to the same. Though he was 
present, Sannaiah neither made a 
request to the Tribunal to adjourn the 
proceedings to make his representa- 
tion regarding the settlement nor did 
he choose to participate in the pro- 
ceedings and cross-examine the wit- 
nesses, who were deposing to the 
nature of the settlement which had 
been filed before the Tribunal. It was 
not his case that he was prevented or 
declined permission by the Tribunal 
to participate in the proceedings. Even 
before the High Court, the appellant 
did not dispute the fact that a sub- 
stantial majority of workmen had 
received considerable benefits under 
the settlement and that they were also 
enjoying the same. In view of these 
circumstances, the High Court declin- 
ed to interfere with the- awards. As 
already mentioned by us, we do not 
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propose to go into the question regard- 
ing the scope of Section 36 of the Act 
or rule 59 of the Mysore Rules in 
these appeals. Whatever technical ob- 
jections the appellant may have to the 
manner in which the settlement has 
been arrived at, it is clear, as found 
by the Tribunal and accepted by the 
High Court, that the settlement is 
beneficial to a substantial body of 
workmen of this factory. There is also 
the evidence that Sannaiah had an op- 
portunity to contest the settlement on 
February 11, 1966, when evidence was 
being recorded by the ‘Tribunal and 
he was present in Court. He did not 
choose to participate in the said pro- 
ceedings. | 
6. In view of the above cir- 
cumstances and on the particular facts 
of this case, we are satisfied that the 
High Court was justified in declining 
to interfere with the awards. In the 
result, the appeals fail and are dis- 
missed. There will be no order as to 
costs. 
Appeals dismissed. 
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Index Note: — (A) Maintenance 
of Internal Security Act (1971), Sec- 
tion 17A — Section is invalid as vio- 
lating provision of Art. 22 (7) (a) of 
Constitution though noton ground of 
unguided discretion. (X-Ref: Constitu- 
tion of India, Arts. 12 and 14). 

Brief Note: — (A) However Sec- 
tion 17A does not satisfy the require- 
ments of Art. 22 (7) (a) which restricts 
Parliaments power of making pre- 
ventive detention laws. Thus Parlia- 
ment may depart from the rule iaid 
down incl. (4) (a) of Art.22, and dis- 
pense with reference of cases to an 
advisory board only on condition that 
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a law which prescribes both (i) the 
circumstances under which, and 
the class or classes of cases in which, 
a person may be detained for a period 
longer than three months without 
obtaining the opinion of an advisory 
board. AIR 1950 SC 27, Overruled. _ 
(Paras 15, 32, 35, 36, 38) 

Index Note: — (B) Constitution of 
India, Art. 137—Review of judgments 
by Supreme Court — Matter involv- 
ing right of personal liberty is good 
ground for reviewing of its earlier 
decision by Supreme Court. AIR 1955 
SC 661 and AIR 1967 SC 997, Relied 
on. (Para 27) 


Cases Referred? Chronological Paras 
AIR 1970 SC 564=(1970) 3 SCR 
530, R. C. Cooper v. Union of 
India : 28, 39 
AIR 1967 SC 908=(1967) 1 SCR 
433, P. L. Lakhanpal v. Union of 
India 18 
AIR 1967 SC 997 = (1967) 2 SCR 
170=1967 Cri LJ 950, Legal 
Remembrancer, State of West 
Bengal v. The Corporation of 
Calcutta 28 
AIR 1967 SC 1170=(1967) 2 SCR 
454, State of M. P. v. Thakur 
Bharat Singh 14 
AIR 1967 SC 1427=(1967) 2 SCR 
703, 5. G. Jaisinghani v. Union 
of India 14 
AIR 1967 SC 1581=(1967) 3 SCR 
' 399, Northern India Caterers 
(Pvt.) Ltd. v. State of Punjab 14 
AIR 1967 SC 1836=(1967) 3 SCR 
525, Satwant Singh v. D. Rama- 
rathnam A. P. O. New Delhi 14 
AIR 1955 SC 661=(1955) SCR 603, 
Bengal Immunity Co. Ltd. v. 
State of Bihar 28 
AIR 1950 SC 27=51 Cri LJ 1383 
=1950 SCR 88, A. K. Gopalan v. ` 
State of Madras 7, 18, 25, 27, 33, 
34, 37, 38, 39 
(1950) Ref. No. 1 of 1950=ILR 
(1954) 1 Cal 1 (FB), Kshitindra 
Narayan Roy Choudhury v. 
Chief Secy. Govt. of W. B. 25 
1917 AC 260, Rex v. Halliday 22, 
The Judgment of the Court was 
delivered by 
. SHELAT, Ag. C. Ju— At all 
material times the petitioner was 
an employee of the Government of 
West Bengal in the Collectorate of 
Hooghly District. He was arrested on 
January 29, 1972 pursuant to the order 


(ii), 


of detention dated January 25, 1972 
passed by the District Magistrate, 
Hooghly under Section 3 (2) read with 
©. 3 (1) of the Maintenance of Inter- 
nal Security Act, 26 of 1971. The said 
order was passed “with a view to pre- 
venting him from acting in any man- 
ner prejudicial to the maintenance of 
public order”. He was served with 
the grounds of detention on that very 
day. The said grounds of detention 
were. in connection with certain inci- 
dents alleged to have taken place on 
April 25, 1971, September 14, 1971, 
October 12, 1971 and January 19, 1972, 
as set out therein. 


2. Before the said order was 
issued, the petitioner and six others, 
also Government employees in Hoogh- 
ly Collectorate, were prosecuted for 
their alleged parts in the first two in= 
cidents on the basis of the first infor- 
mation report dated September 14, 
1971 under Section 143/506 of the 
Penal Code, On March 29, 1972 they 
were discharged by the Magistrate on 
a final report of the police dated 
March 10, 1972. Pursuant to the said 
order of detention, the petitioner was 
detained and is still in Hooghly jail. 


3. The mother of the petitioner 
thereafter filed an application No. 318 
of 1972 in the High Court of Calcutta 
under Section 491 of the Code of Cri- 
minal Procedure. In that application 
the petitioner’s detention was chal- 
lenged only on two grounds, namely, 
vagueness of the grounds of detention 
and their irrelevance. On May 29, 
1972, the High Court dismissed the 
said application. The present petition 
is more comprehensive and for the 
first time challenges the validity of 
several provisions of the Act. 


4. The record before us shows 
that all the steps required under the 
Act have been taken and complied 
with in the time and manner prescri-= 
bed by the Act. No objection, there~ 
fore, to the petitioner’s detention on 
that ground can be validly taken. The 
petitioner’s case was referred to the 
Advisory Board constituted under the 
Act, which reported that there was 
sufficient cause for his detention. On 
April 15, 1972, the State Government 
on receipt of the said report, confirm- 
ed the order of detention under S. 12 
(1) and directed that detention to con- 
tinue for three years from the date of 
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mation was duly communicated to the 
detenu. The petitioner thereafter made 
his representation to the State Govern~ 
ment on August 10, 1972, that is to 
say, several months after reference of 
his case to the Board and the said 
order of confirmation. The said repre~ 
sentation was not considered by the 
tate Government as by that time this 
writ petition had already been filed 
and was pending before this Court. 


_  § The order of detention has 
been challenged in the petition on the 
following grounds: 


(1) that the grounds of detention 
were vague; 

(2) that there was no nexus be- 
tween the grounds and maintenance of 
public order; 

(3). that they were mechanically 
framed without the detaining autho- 
rity applying his mind; 

(4) that the order was mala fide 
and passed for collateral purpose, 
namely, to victimise the active mem- 
‘bers of the State Co-ordination Com- 
mittee of which the petitioner was 
one; 

(5) that S. 6 (6) (d) and (e) of the 
Defence of India Act, 42 of 1971 in- 
creasing the detention period from 12 
months to 3 years by the amendment 
of S. 13 of the Act has treated equally 
citizens of India and foreigners and 
has thereby violated Art. 14; 


(6) that the said order of confir- 

mation providing three years’ deten- 
tion was ultra vires Art. 22. 
The District Magistrate by his coun- 
ter-affidavit denied all the grounds of 
C enee to the validity of tħe said 
order. 


6. On October 24, 1972, the 
petitioner applied for urging additional 
grounds of challenge and on ° liberty 
being granted to amend, the petition 
was amended. Stated briefly, the ad- 
ditional grounds challenged the vali~ 
dity of Ss. 3, 5, 8, 11, 12 and 13 
of the Act on the grounds of their 
being unreasonable’ restrictions and 
as violating Arts. 14, 19, 21 and 22 by 
reason of those provisions failing to 
provide an impartial authority to con- 
sider a detenu’s representation, and 
the means to challenge the materials 
on which the order is made, the mate- 
rials placed by the authority before 
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detention. The said order of confir~«, 


the advisory board and the report of 
the board based on such materials be~ 
fore government confirmed the deten- 
tion. ` 


de The hearing of the case 
started before the Constitution Bench 
on November 17, 1972 and was heard 
on that day and again on November 
21, 1972 and December 1, 1972. It 
seems that a contention was then rais- 
ed as to the validity of S. 17A of the 
Act which provides for a period of 
detention for 21 months without zon- 
sulting an advisory board, which ques- 
tion, the Bench thought, required re~- 
consideration of the decision in Gopa- 
lan v. Madras, 1950 SCR 88 = (AIR 
1950 SC 27). The Constitution Bench 
thought, therefore, that the case should 
be referred to a larger bench, and that 
is how this case has come up before 
us for disposal. l 


8. The Act was passed on July 
2, 1971. Its long title shows that it 
was passed to provide for detention 
for the purpose of maintenance of in- 
ternal security and matters connected 
therewith. Section 3 (1) (a) empowers 
the Central and the State Govern- 
ments to make an order detaining a 
person, if satisfied with respect to 
such person that it is necessary to do 
so with a view to preventing him from 
acting in any manner prejudicial to: 
(i) the defence of India, the relations 
of India with foreign powers, the secu- 
rity of India, or (ii) the security of 
the State, or the maintenance of pu- 
blic order, or (iii) the maintenance of 
supplies and services essential to the. 
community. Sub-see. (2) authorises the 
exercise of the power of detention 
under sub-s. (1) (a) by certain officers 
named therein, inter alia, district 
Magistrates, with respect to matters 
set out in S. 3 (1) (a) Gi) and (iii). Sec- 
tion 5 confers power on the appropri- 
ate Government to remove a person 
detained under S. 3 from one place of 
detention to another whether within 
or outside the State. Section 6 pro- 
vides that such an order shall not be 
invalid on the ground that the con- 
cerned person is detained in a jail out- 
side the jurisdiction of that Govern- 
ment or the officer making the order. 
Section 8 provides for the communi- 
cation of grounds for detention to the 
detenu ordinarily within five days, 
and in exceptional cases within 15 
days from the date of detention. Sec+ 
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tion 9 provides for the constitution 
of advisory boards. Section 10 provides 
that, save as -otherwise provided for 
in the Act, the appropriate Govern- 
ment shall within 30 days from the 
date of detention refer every case to 
the advisory board. Under Section 11, 
the advisory board has to give its 
report to the Government within ten 
weeks from the date of detention. 
Sub-section (4) of Section 11 disen- 
titles the detenu to appear by any 
legal practitioner. before the board and 
makes the proceedings before and the 
opinion of the board confidential. 
Section 12 provides that if the board 
is of opinion that there is sufficient 
reason for the detention, the Govern- 
ment may confirm the order and con- 
tinue such detention for such period 
as it thinks fit. In case the opinion is 
that there is no such sufficient cause, 
the Government has to revoke the 
detention order. Section 13 provides 
that the maximum period of detention 
shall be 12 months from the date of 
detention. Section 17 provides. that a 
foreigner, in respect of whom a deten- 
tion order is passed, may be detained 
without obtaining the opinion of the 
advisory board for a longer period 
than three months, but not exceeding 
two years in any of the classes of 
cases, or under any of the circum- 
stances thereinafter set out in sub- 
clauses (a) to (d) of sub-section (1), 
namely, where a foreigner enters or 
attempts to enter India or is found 
with arms, ammunition or explosives, 
or where a foreigner enters or attempts 
to enter a notified area or is found 
therein in breach of Section 3 of the 
Criminal Law Amendment Act, 1961, 
or where such a foreigner enters or 
attempts to enter in an area adjoining 
the borders of India specified under 
S. 139 of the Border Security Forces 
Act, 1968 without a travel document, 
or where the Central Government has 
reason to believe that such a foreig- 
ner commits or is likely to commit an 
offence under the Official Secrets Act, 
1923. Section 17 thus lays down clas- 
ses of cases in or circumstances under 
which foreigners can be detained for 
a period longer than three months 
without reference to an advisory board. 


9. Article 19 (1) guarantees 
the rights of freedom of speech and 
expression, of assembly, to form as- 


sociations and unions, to move freely 
throughout India, to reside and settle 
in any part of India and to practice ` 
any profession, occupation, trade or 
business, subject to reasonable restric- 
tions which may be imposed by law 
as provided by cls. (2) to (6) thereof, 
Article 21 guarantees protection of 
life and liberty, the deprivation of 
which is not punishable, except in 
accordance with procedure establish- 
ed by law. Article 22, by its els. (1) 
and (2) guarantees that no person can 
be detained in custody without his 
being informed, as soon as may be, of 
the grounds for his arrest and with- 
out being furnished with an opportu~ 
nity to consult and be defended by a 
legal practitioner of his choice, and 
his being produced before the nearest 
Magistrate within 24 hours from his 
arrest. No such person can be detain- 
ed for more than that period without 
the authority of a Magistrate. Cl. (3) 
of Article 22, however, makes els. (1) 
and (2) inapplicable to a person ar- 
rested and detained under a law pro- 
viding for preventive detention. But 
cl. (4) provides that no law providing 
for preventive detention shall autho- 
rise detention for a period longer than 
three months unless (a) an advisory 
board has reported before the expira- 
tion of three months that there is suf- 
ficient cause for such detention, or 
(b) such person is detained in accord- 
ance with a law made by Parliament 
under cl. (7) (a) and (b). 


10: Clause (7) provides: that 
Parliament may by law prescribe (a) 
the circumstances under which, and 
the class or classes of cases in which 
a person may be detained for a period 
longer than three months under any 
law providing for preventive detention 
without obtaining the opinion of an 
advisory board in accordance with the 
provisions of sub-cl. (a) of cl. (4); (b) 
the maximum period for which any 
person may in any class or classes of 
eases be detained under any law pro~ 
viding for preventive detention. Par~ 
liament under entry 9 of List I of the 
Seventh Schedule can pass such a law 
for reasons connected with defence, 
foreign relations or the security of 
India, and concurrently with State 
legislatures . under entry 3, List IIL 
for reasons connected with the secu- 
rity of the State, the maintenance of 
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. public order or the maintenance of 
supplies and services essential to the 
community. 

11. On December 3, 1971, the 
President issued a proclamation of em- 
ergency under Art. 352 of the Consti- 
tution. On December 4, 1971, Parlia- 
ment enacted the Defence of India 
Act, 42 of 1971. The Act was passed in 
view of the grave emergency which 
then existed as proclaimed by the 
President, and to provide for special 
measures to ensure public safety and 
interest, the defence of India and civil 
defence, for trial of certain offences 
and for matters connected therewith. 
Section 2 (8) of the Act -provided that 


it would remain in force during the 


period of operation of the proclama- 
tion of emergency and for six months 
thereafter. By Section 6, the Act in- 
troduced amendments in several Acts, 
one amongst them being the Mainten- 
ance of Internal Security Act, 1971. 
Clause (d) of sub-s. (6) of Section 6 
amended S. 13 of the Act by adding 
after the words therein “from the date 
of detention”, the words and figures 
“or until the expiry of the Defence of 
India Act, 1971, whichever is later”. 
By cl. (e) of sub-s. (6) of Section 6, a 
new section, S. 17A was inserted in 


the Act. The new section reads as 
follows: i 
"17A. (1) Notwithstanding any- 


thing contained in the foregoing pro- 
visions of this Act, during the period 
of operation of the Proclamation of 
Emergency issued on the 3rd day of 
December, 1971, any person (includ- 
ing a foreigner) in respect of whom 
an order of detention has been made 
under this Act, may be detained with- 
out obtaining the opinion of the Advi- 
sory Board for a period longer than 
three months, but not exceeding two 
years from the date of his detention 
in any of the following classes of 
cases or under any of the following 
circumstances, namely:— 

(a) where such person had been 
detained with a view to preventing 
him from acting in any manner pre- 
judicial to the defence of India, rela- 
tions of India with foreign powers or 
the security of India. or 


(b) where such person had been 
detained with a view to preventing 
him from acting in any manner preju- 
dicial to the security of the State or 
the maintenance of public order. 
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(2) In the case of any person to 
whom sub-section (1) applies, Sec- 
tions 10 to 13 shall have effect subject 
to the following modifications, namely, 


(a) in Section 10, for the words 
“shall,- within thirty days”, the words 
“may, at any time prior to but in no 
case later than three months before 
the expiration of two years” shall be 
substituted; 

(b) in section 11, — 

Gi) in sub-section (1) for the words 
“from the date of detention”, the 
words “from the date on which 
reference is made to it” shall be sub- 
stituted; 

(ii) in sub-section (2), for the 
words “the detention of the person 
concerned”, the words “the continued 
detention of the person concerned” 
shall be substituted; 

(c) in Section 12, for the words 
“for the detention’, in both the places 
where they occur, the words “for the 
continued detention” shall be substi- 
tuted; 

(d) in Section 13, for the words 


“twelve months’, the words “three 
years” shall be substituted. 
12. The new section, S. i7A 


effectuates three main changes: (1 
by its non obstante clause overrides 
the other provisions of the Act, (2)a 
person may be detained in a class or 
classes of cases or under the circum-. 
stances set out in sub-cls. (a) and (b) 
of its sub-s. (1) without obtaining the 
opinion of an advisory board for a 
period longer than three months, but 
not exceeding two years from the 
date of detention, that is to say, no 
opinion of an advisory board need 
now be obtained for 21 months from 
the date of detention, the first three 
months of the detention being per- 
missible without such opinion even 
before the insertion of S. 17A; and (3) 
the maximum period of detention of 
such a person can be three years or 
until the expiry of the Defence of 
India Act, 1971 whichever is later. 
These changes have been brought 
about by Parliament exercising power 
contained in cl. (4) (b) read with cl. 7 
(a) and (b) of Art. 22. The power’ is 
exercised in respect of classes of cases 
and circumstances relating to all the 
heads under entries 9 and 3 of Lists F 


‘and III of the Seventh Schedule, ex- 


cept one, viz, maintenance of, essens’ 
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tial supplies and services, in respect 
of which Parliament has the power to 
pass preventive detention laws. 


13. Counsel for the petitioner 
challenged the validity of the provi- 
sions of the Act and the detention 
order mainly on the following grounds: 


(1) that the amendments intro- 
duced in the Act by S. 6 (6) (d) and 
.(e) are violative of Art. 22 (4), (5) and 


(7); 

(2) that S. 10, both prior to and 
after its amendment, contravenes Arti- 
cle 22 (4); 

(3) that Sec. 6 (6) (d) and (e) of 
the Defence of India Act contravenes 
Art. 14; 

(4) that the maximum period pres- 
cribed by the amendment to S. 13 by 
Section 6 (6) (d) of the Defence of 
India Act and by the new Section 17A 
(2) (d) is ultra vires the powers of 
Parliament since it amounts to puni- 
tive and not preventive detention; 

(5) that Sections 3, 5, 8, 11 and 
"12 of the Act are violative of Arti- 
cles 14, 19 and 21, on the ground that 
they are unreasonable restrictions and 
are not saved by any of the sub-clau- 
ses of Art. 19 (1); and 

(6) that the amendments brought 

about in them by S. 6 (6) (d) (€) of 
the Defence of India Act cannot 
breathe life in them as they were non 
est, by reason only of the subsequent 
proclamation of emergency. : 
These contentions fall under two 
parts, (1) relating to the provisions as 
they stood before the amendments, 
and (2) relating to the amendments in- 
troduced in the Act by the Defence of 
India Act, S. 6 (6) (d) and (e) As 
regards the first part, the arguments 
were that: 


(i) the Act was 
restrictions placed thereby on the 
fundamental rights guaranteed by 
Arts. 14, 19 (1) (a) to (d) and (g), 21 
and 22 were not saved by sub-cls. (2), 
43), (4) and (6) of Art. 19 (1); 

(ii) Section 3 of the Act in so 
far as it empowers the detention of a 
person on subjective satisfaction, and 
not on any objective assessment of 
the truth of allegations made against 
him, imposes an unreasonable restric- 
tion on his several rights guaranteed 
by Article 19 (1); 


invalid as the 


(iii) Section 8, which obliges the 


authority to furnish to the detenu the 
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grounds of detention and confers on 
him the right to make a representa- 
tion does not provide for its considera- 
tion by an independent and impartial 
body, is bad; 

(iv) Section 12 is bad as govem- 
ment can, contrary to principles of 
natural justice, confirm detention for 
a period longer than three months on 
the strength of an advisory board’s 
report without giving any opportunity 
to the detenu to know the contents of 
such a report and to controvert it; 

(v) the provisions of the Act are 
discriminatory in so far as they dras- 
tically curtail the liberty of a detenu 
without his having safeguards availa- 
ble to a person proceeded against 
under Ss. 107 to 110 of the Code of 
Criminal Procedure. 


14. As stated above, S. 17A 
authorises detention on the ground of 
prejudicial acts in relation to (a) de- 
fence of India, relations with foreign 
powers and security of India, and (b) 
security of the State and maintenance 
of public order only. Counsel argued 
that by the use of the words “may be 
detained” in the first part of the sec- 
tion an unguided discretion has been 
conferred on the detaining authority 
whether to take action under the more 
drastic provisions of this section or 
under S. 3 (1) read with Ss. 10 to 13, 
even though the activities in respect 
of which action is taken are in both 
the cases of the kind set out in (ay 
and (b) above. In support of this argu- 
ment, counsel relied on the decisions 
of this Court in Northern India Cater- 
ers Private Ltd. v. State of Punjab, 
(1967) 3 SCR 399=(AIR 1967 SC 1581); 
State of M. P. v. Thakur Bharat Singh, 
(1967) 2 SCR 454=(AIR 1967 SC 1170), 
S. G. Jaisinghani v. Union of India, 
(1967) 2SCR 703=(AIR 1967 SC 1427), 
Satwant Singh Sawhney v. D. Ram- 
rathnam, Assistant Passport Officer, 
Government of India, New Delhi, 
(1967) 3 SCR 525 = (ATR 1967 SC 
1836). 

15. The contention, however, is 
not borne out by the provisions of 
Ss. 10 and 17A (1) and (2). In the first 
place, S. 10 opens with the words 
“save as otherwise expressly provided 
in this Act’. These words mean that 
the section would apply only to cases 
not expressly provided for in the Acé, 
that is to say, it would not apply to 
eases falling under Ss. 17 and 17A 
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which deal with cases “otherwise ex- 
pressly provided” in the Act. In the 
second place, the words “may be de- 
tained” in S. 17A (1) go with the words 
which follow them, namely, “without 
obtaining the opinion of the advisory 
board” and-in “any of the following 
claSses of cases or under any of the 
following circumstances —”, The 
words “may be detained”, no doubt, 
enable the authority to detain a per- 
son without obtaining the opinion of 
an advisory board for a period longer 
than three months, but not exceeding 
two years in the cases therein set out. 
The words “may be detained” thus 
are words enabling the authority to 
detain without a board’s opinion for 
the period there provided for, but are 
not words giving a choice to the au- 
thority to apply S. 17A (a) or not. 
Even if the operation of S. 17A and 
Section 10 side by side were to result 
in any difference in the working of 
the Act, that difference would not 
seem to amount to any discrimination 
by reason of the provision in S. ITAI 
(2) to the effect that in the case of a 
person to whom sub-section (1) applies 
S. 10 shall be read subject to the 
modification, namely, that for the 
words “within thirty days”, the words 
“at any time prior to but in no case 
Tater than three months before the ex- 
iration of two years” shall be substi- 
tuted. In this view, there is no ques- 
tion of discrimination or violation of 
Art. 14 as a result of any such dis- 
crimination. This conclusion is clearly 
borne out by the combined effect of 
the non obstante clause in the com- 
mencement of S. 17A (1) and the qua- 
lifying words “save as otherwise pro- 
vided in this Act” in S. 10. 


16. But the more important 
challenge to the validity of S. 17A 
was as regards its incompatibility 
with and the non-compliance of the 
requirements of Art. 22 (7). The argu- 
ment was twofold: (1) that on a pro- 
per reading of Art. 22 (4), (5) and (7), 
cl. (7) was an exception tothe rule laid 
down in cl. (4), and (2) that consequent 
upon such a construction of cl. (7), that 
is, as an exception to cl. (4), that clause 
did not generally empower Parlia- 
ment to enact a law, on the subjects 
set out in entries 9 and 3 of Lists I 
and III respectively, without the safe- 
guard provided by cl. (4), namely, of 
obtaining an opinion of an impartial 
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body, like the advisory board. On the 
contrary, that clause authorises Par- 
liament to enact a detention law in 
exceptional class or classes of cases 
and in exceptional circumstances spe- 
cifically prescribed þy such a law. The 
contention was that S. 17A did not 
comply with such a requirement of 
cl. (7) inasmuch as enumeration of the 
subjects or heads in S. 17A, except 
that with respect to maintenance of 
essential supplies and services, would 
not mean prescribing class or classes 
of cases and circumstances as provid- 
ed by cl. (7). 


17. Three questions would em~ 
erge from this contention: (1) whe- 
ther cl. (7) in an exception to the rule 
laid down in cl. (4); (2) whether Parlia- 
ment’s power to enact a detention law 
is limited by the requirements laid 
down in cl. (7); and (3) whether set- 
ting out verbatim the heads or subjects 
or some of them upon which Parlia- 
ment can enact such a law would 
mean compliance of the requirements 
of cl. (7). 


18. These very questions were 
considered in one form or another in 
1950 SCR 88=(AIR 1950 SC 27) in 
connection with S. 12 of the Preven- 
tive Detention Act, 1950. The validity 
of that section was impugned on the 
ground of its not having complied with 
the requirements laid down in cl. (7), 
firstly, because the section merely 
enumerated the heads or subjects, 
except one, namely, maintenance of 
essential supplies and services, upon 
which under entries 9 and 3 of Lists 
I and III respectively Parliament 
could enact a detention law and not 
the class or classes of cases and 
the circumstances in which de- 
tention, without the board’s opin« 
ion, could be ordered, and secondly, 
because it failed to comply with both 
the requirements, the word ‘and’ in 
that connection being used conjunc- 
tively and not disjunctively. Sec. 3 (1} 
of that Act authorised the Central or 
the State Government to detain a per- 
son, (i) if it was satisfied that his de- 
tention was necessary to preventing 
him from acting prejudicially to: (a) 
the defence of India, her relations 
with foreign powers, the security of 
India: or (b) the security of the State 
or the maintenance of public order, or 
(c) the maintenance of supplies and’ 
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services essential to the community, 
‘or (ii) with reference to a foreigner to 
regulate his continued presence in 
_ India, or to make arrangements for 
his expulsion from India. Section 9 
required the appropriate Government 
to place the case of the person de- 
tained under Section 3 (1) before the 
advisory board within six weeks from 
the date of detention only in cases (1) 
where the order was made on ap- 
prehension that the detenu was likely 
to act prejudicially to the mainten- 
ance of essential supplies and services, 
and (2) where it was made against a 
foreigner under the two heads stated 
above. Section 12 of the Act provided 
that a person could be detained with- 
out obtaining the board’s opinion for 
a period longer than three months, 
but not exceeding one year from the 
date of the detention in the following 
classes of cases, or to any of the fol- 
lowing circumstances, namely, where 
such a person has been detained with 
a view to preventing him from acting 
prejudicially to: (a) the defence of 
India, relations with foreign powers, 
the security of India, and (b) the secu- 
rity of the State or the maintenance 
of public order. Section 12 (2), how- 
ever, provided for a review by the ap- 
propriate Government in consultation 
with a person who is or has been or 
is qualified to be appointed a Judge of 
a High Court. Such a provision for a 
review and the intercession of an in- 
. dependent and impartial person re- 
duced to a certain extent the rigour of 
S. 12 (1). No such review, which 
would be of a quasi-judicial nature, 
(see Lakhanpal v. Union of India 
(1967) 1 SCR 433=(AIR 1967 SC 908) ) 
is provided for in the impugned Sec- 
tion 17A. . 

19. The majority Court, con- 
sisting of Kania, C. J., and Patanjali 
Sastri, Mukherjea and Das, JJ., (as 
they all then were) rejected both the 
contentions, holding, firstly, that the 
word ‘and’ meant in the context ‘or’, 
which meant that it was enough if 
Parliament, under Art. 22 (7). (a), pres- 
cribed either the circumstances or ‘the 
classes of cases in which a person 
might be detained for a period longer 
than three months without reference 
to an advisory board, and secondly, 
that matters referred to in S. 12 con- 
stituted sufficient deseription of cir- 
‘.cumstances or classes of cases so as to 


comply with the requirements of Arti- 
cle 22 (7) (a), and that therefore, the 
section was not open to any constitu- 
tional challenge. : 


20. Lhe minority Court consist- 
ing of Fazl Ali and Mahajan, JJ., (as: 
the latter then was) accepted the peti- 
tioner’s contention in both its aspects 
and held that the word ‘and’ meant 
the conjunctive and not the disjunc-~ 
tive, and that therefore, the impugned 
provision had to specify both the 
classes of cases and the circumstances 
in which detention for a longer period 
could be directed without a board’s 
opinion. They also held that the ex- 
pressions “class or classes of cases” 
and “the circumstances” would not 
mean merely the heads or the subjects 
on which a detention law was permis- 
sible under cl. (7) (a). 


21. Kania, C. J, held that 
the word ‘and’ in cl. (7) (a) meant that 
the power of preventive detention be- 
yond three months may be exercised. 
either for the circumstances in which 
or the class or classes of cases in 
which a person was suspected to be 
doing the objectional things mention- 
ed in S. 12. According to him, “the 
use of the word “which” twice in the 
first part of the sub-clause read with 
a comma put after each shows that the 
legislature wanted these to be read as 
disjunctive and not conjunctive’. (126- 
127) Patanjali Sastri, J., (as ‘he then 
was) also construed the word ‘and’ as 
meaning that Parliament may pre- 
scribe either the circumstances or the 
classes of cases or both and held that 
Section 12 provided both, for, to say 
that persons likely to act prejudicial- 
ly to the defence of India may be de- 
tained beyond three months was af 
once to prescribe a class of persons 
who and the circumstances under 
which persons could be detained for 
the longer period. (216) Mukherjea, J., 
(as he then was) thought that Clause 
(7) (a) laid down an enabling provi- 
sion and Parliament, if it so chose, 
could pass a law in terms of the same. 
“Wher2 an optional power is conferred 
on certain authority to perform two 
separate acts, ordinarily it would not 
be obligatory to perform both; it may 
do either if it so likes”, (282) Das, J., 
(as he then was) also felt that Parlia~ 
ment “was not obliged under cl. (7) to 
prescribe both circumstances and 
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classes, and in any case ħas in fact 
and substance prescribed both, parti- 
cularly as in some cases circumstances 
and classes of cases may conceivably 
coalesce.” (330-331) The approach, on 
the other hand, of the minority Judges 
was that cl. (4) of Art. 22 laid downa 
general rule and cl. (7) was an excep- 
tion thereto. Read in that light, cl. (7) 
meant that Parliament could dispense 
with an advisory board, but that if it 
did, it had to prescribe the circum- 
stances and the classes of cases, and 
therefore, the word ‘and’ in that 
sub-clause could not be read as ‘or’. 
(175-176; and 235) 

22. As regards the expression 
«fhe circumstances under which and 
the class or classes of cases in which” 
a person could be detained for a 
longer period than three months, 
Kania, C. J., observed that circum- 
stances ordinarily meant events or 
situations extraneous to the actions of 
the individual concerned, while a 
class of cases meant determinable 
groups based on the actions of the in- 
dividuals with a common aim or idea. 
He, however, held that the assump- 
tion that entry 9 in List I and entry 
3 in List IIL were incapable of being 
considered as circumstances or classes 
of cases was untenable, and therefore, 
there wasno reason why the words of 
those entries could not be used in S. 12 
so as to comply with the requirement 
of Clause (7) (a). (127-128) Patanjali 
Sastri, J., thought that clauses (4) and 
(7) were independent clauses and 
could not be correlated soas to charac- 
terise cl. (7) as a proviso or exception 
to cl. (4), and that to read them as a 
rule and an exception was against 
their language and structure. He also 
thought that cl. (7) dealt with pre- 
ventive detention, a purely protec- 
tional measure, which must neces- 
sarily proceed in all cases on 
suspicion or anticipation as dis- 
tinct from proof, (Rex v. Halli- 
day, 1917 AC 260 at p. 275) and 
that in such laws it would be impos- 
sible to mention the various circum- 
stances or to enumerate various classes 
of cases exhaustively for which a per- 
son should be detained for more than 
three months except in broad outline. 
(214) According to him, sufficient gui- 
dance could be given by broadly indi- 
cating the general nature of the pre- 
_ ffudicial activities which a person is 
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likely to indulge in. He observed that 
he failed to see why enumeration of 
five out of the six subjects on which 
a detention law was permissible under 
the two entries could not be said to. 
comply with the requirements of . 
cl. (7) (a). “I fail to see”, he said, “why 
this could not be regarded as a broad 
classification of cases or a broad des- 
cription of circumstances where Par- 
liament considers longer detention ta 
be justifiable’, (215) 

23. While Kania, C. J., and 
Patanjali Sastri, J., were thus satisfi- 
ed that the requirement of cl. (7) (a) 
would be complied with by the mere 
enumeration of the subjects in the 
entries or some of them, Das, J., and- 
Mukherjea, J, do not appear to ex- 
press their satisfaction in so forth- 
right a language. This is clear from 
the following passages: 


“It is true that circumstances 
ordinarily relate to extraneous things, 
like riots, commotion, political or com- 
munal or some sort of abnormal situa- 
tion and it is said that the framers of 
the Constitution had in mind some 
such situation when the advisory 
board might be done away with. It 
is also urged that they had in mind 
that the more dangerous types of de- 
tenus should be denied the privilege 
of the advisory board. I am free to 
confess that prescription of specific 
circumstances or a more rigid and de- 
finite specification of classes would 
have been better and more desirable. 
But that is crying for the ideal. The 
Constitution has not in terms put any 


such limitation——.” (per Das, J., at 
331-332) 
“I am extremely doubtful”, said 


Mukherjea, J., “whether the classifi- 
cation of cases made by Parliament ‘in 
Section 12 of the Act really fulfils the 
object which the Constitution had in 
view. The basis of classification has 
been the apprehended acts of the per- 
sons detained described with reference 
to the lists as said above. Five out of 
the six heads have been taken out and 
labelled as classes of cases to which 
the protection of clause (4) (a) of the 
article would not be available. It is 
against common sense that all forms of 
activities connected with these five 
items are equally dangerous and merit 
the same drastic treatment. The des- 
criptions are very general and there 
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may be acts of various degrees of in- 
tensity and danger under each one of 
these heads.” (281) 


Although he thought that S. 12 was 
not framed with due regard to the 
object which the Constitution had in 
view, he held that he was unable to 
say that the section was invalid as be- 
ing ultra vires the Constitution. 


24, Fazl Ali J., on the other 
hand, held (1) that cl. (4) laid downa 
general rule and cl. (7) engrafted an 
exception to it, and that it was never 
intended that Parliament could treat 
the normal as the abnormal, or the 
rule as an exception; (2) that the cir- 
cumstances to be prescribed must be 
special and extraordinary and the 
class or classes of cases must be of the 
same nature. The Constitution never 
contemplated that Parliament should 
mechanically reproduce all or most of 
the categories in the legislative en- 
tries almost verbatim and not to apply 
its mind to decide in what circumst~ 
ances and in what class or classes of 
cases the advisory board should be dis- 
pensed with; (3) that even if cls. (4) 
and (7) were treated as alternatives 
and not as a rule and an exception, a 
law under cl. (7) (a) would be an ex~ 
ceptionally drastic law and such a law 
must be intended for an exceptional 
situation and not for all the situations 
which would fall under the heads in 
the entries, under which a detention 
law is permissible. It followed, there- 
fore, that class or classes of cases and 
the circumstances must be of a special 
nature to require legislation which dis- 
penses with the safeguard of an advix 
sory board. (173-176) Mahajan, J., (as 
he then was) held that if clause (7) 
were regarded as an independent 
clause or an alternative to cl. (4), cl. (4) 
would be rendered nugatory and such 
a construction would amount to the 
Constitution saying in one breathe that 
a detention law cannot provide for 
detention for a period longer than 
three months without reference to an 
advisory board and inthe same breathe 
saying that Parliament, if it so chose, 
can do so in respect of or any of the 
subjects mentioned inthe lists. If that 
was so, it would have been wholly 
unnecessary to provide such a safe- 
guard in the Constitution ona matter 
which seriously affected personal 
liberty. On the construction of cL (7), 


‘in cl. (7) (a) 


he held that the Constitution recognis- 
ed varying scales of duration of de= 
tention with the idea that this would 
vary with the nature of the apprehend- 
ed act,detention foraperiod of three 
months in ordinary cases, detention 
for a longer period with intervention 
of a board in more serious cases, and 
detention for a longer period than 
three months without the intercession 
of a board for still more dangerous 
class or classes of cases and for acts 
a in grave situations” (238- 

23. About a month before the 
Supreme Court delivered its judgment 
in Gopalan, 1950 SCR 88=(AIR 1950 
SC 27) the High Court of Caleutta in 
Sitendra Narain Ray Choudhury v. 
The Chief Secretary to the Government? 
of West Bengal, Ref. 1 of 1950 = 
(ILR (1954) 1 Cal 1) (FB) had decid- 
ed by a majority that setting out five 
out of the six heads in the entries in 
S. 12 of the 1950 Act was sufficient 
compliance of the requirements under 
= D (b) read with cl. (7) (a) of Arti- 

e 22. 


26. Counsel for the petitioner 
canvassed for the reasoning given by 
Fazl Ali and Mahajan, JJ., while the 
learned Attorney General contended 
that the reasoning in the judgments of 
the majority Judges.wasin consonance 
with clauses (4) and (7) of Art. 22. He 
commended the following propositions 
for our acceptance: 

The Constitution authorises 
preventive detention and makes speci- 
a provisions for it in Art. 22 (4) to 


(2) The heads in respect of which 
preventive detention can be ordered 
are carefully and deliberately made in 
entries 9 and 3 of Lists I and III: 

(3) The Constitution provides twa 
separate and independent situations 
where preventive detention can be 
directed, namely, the substantive part 
of cl. (4) (a) and cl. (4)(b) read with 
cl. (7) (a) and (b); 

(4) Except for the enabling power 
both Parliament and 
State legislatures are competent to 
make preventive detention laws under 
Entry 3 of List III; 

(5) So far as cl. (7)-of Art. 22 is 
concerned, it is an enabling clause 
and provides .for two situations in 
which a law under that clause can be 
made by Parliament alone. In other 
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words, these two situations are inde- 
pendent of each other and are not 
conditions precedent. 


Whe learned Attorney General argued 
that what cl. (7) (a) provides is that 
Parliament may prescribe the circums~ 
tances or prescribe class or classes of 
cases for which a person can be de- 
tained for more than three months 
without reference to an advisory 
board. In other words, the clause is 
an enabling clause authorising Parlia- 
ment (1) to prescribe the circumstan- 
ces under which a person may be de~ 
tained for a period longer than three 
months de hors the advisory board; 
and (2) to prescribe the class or classes 
of cases etc. In this sense Parliament 
can do either of the two, and therefore, 
though cl. (7) (a) uses the word ‘and’, 
that word is used in the disjunctive 
and not in conjunctive sense. ‘Circums- 
tances’, according to him, mean the 
heads or subjects set out in the two 
legislative entries, and the expression 
“olass or classes of cases” means inci- 
dents or activities but is not related 
to individuals or group or groups of 
individuals. 

27. The earned Attorney- 
General finally urged the fact, which 
all of us are too well conscious of, that 
the majority decision in Gopalan 1950 
SCR 88 = (AIR 1950 SC 27) has 
stood for such a long time that it 
should not be disturbed unless there 
are strong and manifest reasons to do 
so. Counsel for the petitioner, on the 
other hand, argued that the majority 
decision was contrary to the scheme 
and the terms of Art. 22. Since the 
matter involves the right of personal 
liberty, the fact that the decision has 
held the field should not by itself be 
a deterrent against its reconsideration. 
The principles upon which such re- 
consideration would be resorted ta 
have been explained by this Court in 
a number of decisions, of which we 
need remind ourselves of two only, The 


Bengal Immunity Co. Lid. v. State of, 


Bihar, (1955) 2 SCR 603 = (AIR 1955 
SC 661) and the Legal Remembrancer, 
State of West Bengal v. The Corpora~ 
tion of Calcutta, (1967) 2 SCR 170 = 
(AIR 1967 SC 997). These decisions 
have laid down that this Court would 
review its earlier decisions if it is 
satisfied of its error or of the baneful 
effect such a decision would have on 


S, N, Sarkar v. State of W.B. (Shelat A.C.J.) [Prs. 26-29] S. C. 1435 


the general interest of the public or 
if it “is inconsistent with the legal 
philosophy of our Constitution,” and 
thatin constitutional matters this Court 
would do so more readily than in 
other branches of law as perpetuation 
of an error would be harmful to 
public interests. Indeed, the inhibi- 
tion of the doctrine of stare decisis is]: 
in this case partly reduced by the 
fact that despite the majority decision 
in Gopalan, 1950 SCR 88 = (AIR 1950 
SC 27) upholding the validity of the 
impugned Section 12 of the Act of 
1950, and presumably in deference to 
the minority views, that section was 
removed from the Act the very next 
year by the Preventive Detention 
(Amendment) Act, 1951. Further, the 
major premise in the majority deci- 
sion that Art. 22 was a self-contained 
code and that therefore the provisions 
of a law permitted by that Article 
would not have to be considered in 
the light of the provisions of Art. 19 
was disapproved in R. C. Cooper v. 
The Union of India, (1970) 3 SCR 530 
=(ATR 1970 SC 564). Nevertheless, we 
have to bear in mind the accepted rule 
that earlier decisions are not to be up- 
set except upon a clear compulsion 
especially when the legislature has 
acted upon, as perhaps Parliament did, 
while enacting the impugned S. 17A. 
28. Article 19 (1) in the first 
instance, guarantees the several free- 
doms, well accepted in all democratic 
systems, subject of course to the 
power of the State to impose reason- 
able restrictions in public interest and 
public good. Article 21 then guaran- 
tees the equally well accepted safe- 
guard against arbitrary deprivation of 
life and personal liberty save in ac- 
cordance with procedure established 
by law, thereby ensuring government 
by law and not by men, Clauses (1) 
and (2) of Art. 22 again lay down the 
well-accepted rule that a person de- 
tained in custody shall be expeditious- 
ly informed of the grounds of 
his arrest. and guarantee his right 
to the assistance of a legal pra- 
ctitioner of his choice and the 
necessity of his having to be pro- 
duced before a Magistrate thus 
securing a judicial as against a legis- 
lative or an executive sanction for his 
arrest. i 
29. The non-applicability of 
cls, (1) and (2) provided by cl. (3) of 
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- Art. 22 in the case of an enemy-alien 
and a person detained under a preven- 
tive detention law was provided 
for, as is notorious, as a sequel to 
the tragic incidents and the dan- 
ger to both the internal and ex- 
ternal security of the country following 
the partition. Cl. (8) consequently was 
-inserted as an exception to the rule 
laid down in cls. (1) and (2) of Arti- 
cle 22. There can be no doubt what- 
soever that the Constitution-makers 
accepted preventive detention as a 
necessary evil, to be tolerated in a 
constitutional scheme which, other- 
wise, guaranteed personal liberty in 
its well-accepted form. Having thus 
recognised the necessity of preventive 
detention laws, the constitution-makers 
first delineated in clear and precise 
terms certain heads or subjects in res- 
pect of which only Parliament by it- 
self and concurrently with State legis- 
latures was empowered to enact de- 
tention laws under entries 9 and 3 of 
Lists I and III respectively.: Secondly, 
they provided in cl. (4) that no such 
law shall authorise detention of a 
person for a period longer than three 
months unless (a) an advisory board 
with persons of judicial training has 
reported that there is sufficient cause 
for detention; or (b) a person is de- 
tained in accordance with a Parlia- 
mentary statute passed under cl. (4) 
(b) read with cl. (7) (a) and (b). These 
provisions clearly indicate that ordi- 
narily preventive detention can only 
be for a period of three months only. 
If a law, however, provides for deten- 
tion for a longer period, it can only 
do so with the intercession of an im- 
partial, independent body, viz., an ad- 
visory board. Sub-cl. (b) of cl. (4), 
however, provides that a detention for 
a longer period than three months can 
be had, if a person is detained under 
a law made by Parliament under 
el. (7) (a) and (b). Clause (4) thus lays 


- down two situations in which the rule 


of three months detention can be re- 
laxed; .(1) where the intercession of 
an advisory board is provided, and (2) 
where Parliament has enacted a law 
under cl. (7) (a). and (b). The proviso 
to sub-cl. (a) of cl. (4) lays down that 
even where there is intercession of the 
board, detention cannot be in any 
event for more than the maximum 
period prescribed in the law in ques- 
tion under cl. (7). Reading cl. (4) thus 


in its entirety, the plain meaning of 
the language used there is clear. It 
‘first lays down the ordinary rule of 
detention being only for three months 
and then provides two exceptions to 
it, viz. (a) detention for a longer 
period if intercession of an advisory 
‘board is provided for, and (b) where 
Parliament acts under cl. (7) (a) and 
(b), subject in both the cases to the 
maximum period provided in the law 
under consideration. It will be seen 
that sub-cl. (a) of cl. (4) is not restricted 
to Parliamentary Statutes, while sub- 
cl. (b) is and applies to an Act passed 
by Parliament alone. 


30. We next go to cl. (7). That 
clause by its sub-cl. (a) provides: 
, “Parliament may by law pre- 
scribe — 
l (a) the circumstances under which, 
and the class or classes of cases in 
which, a person may be detained for 
a period longer than three months 
without the opinion of an Advisory 
Board in accordance with the provi- 
sions of sub-cl. (b) of cl. (4).” 
Two alternative constructions of cl. 
(7) (a) were suggested before us. The 
learned Attorney-General submitted 
that cls. (4) and (7) should be ‘read 
together, and if so read, they mean 
two independent powers; (1) to make 
a law providing for longer detention 
with the provision for an advisory 
board, and (2) to make a law provid- 
ing for a longer detention without an 
advisory board. He argued that, there- 
fore, the powers were independent or 
alternative and there was no question 
of cl. (7) (a) being an exception tocl. (4) 
(a). Secondly, he argued that the words 
“may by law prescribe” in cl. (7) 
(a) meant that that sub-clause was 
an enabling provision which authoris- 
ed Parliament (i) to prescribe the cir- 
cumstances under which, and (ii) the 
class or classes of cases in which a 
person can be detained for a longer 
period without the intervention of an 
advisory board. Since the Constitu- 
tion enables Parliament to perform 
two things, it has the power to do 
either of them and therefore the word 
‘and’ there used has to be read in the 
context as having been used in the 
disjunctive sense. (Maxwell on Inter- 
pretation of Statutes (llth ed.) 229) 
On the other hand, the contention on 
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behalf of the petitioner was that cl. (4) 
(a) laid down a safeguard that there 
has to be the intervention of a board 
in all cases where the law provides 
for detention for a period longer than 
three months except in the case when 
Parliament chooses to exercise its 
power under cl. (7) (a). l 


31. In determining which of 
these constructions is correct, it is 
necessary to consider first the nature 
and scope of cl. (4) (a). Under that 
clause, no law, whether passed by 
Parliament under entry 9 of List I 
and or by Parliament and the State 
Legislatures under entry 3 of List IIE 
can authorise longer detention than 
three months unless it provides for the 
intercession of an advisory board. 
Clause (4) (a) thus lays down a limi- 
tation on the legislative power con- 
ferred on both the Central and State 
legislatures while exercising their 
power under the said entries. The 
position then is that although Parlia- 
ment and the State Legislatures have 
the power to make detention laws 
under any of the six topics or subjects 
enumerated’ in the two entries, cl. (4) 
(a) first provides that a law passed 
by either of them cannot provide de- 
tention for a period longer than three 
months. It next lays down that if 
such a law provides detention for a 
period longer than three months, it 
can do so only if it includes the safe- 
guard of the intercession of an advi- 
sory board, which the Constitution 
was anxious enough to see that it con~ 
tained persons who were or would be 
qualified to hold the position of a 
High Court Judge, 


32. Whereas sub-cl. (a) of 
cl. (4) applies to legislation enacted by 
both Parliament and the State Legis- 
latures, sub-cl. (b) applies only to 
laws made by Parliament. Sub-cl. (b) 
provides that the limitation placed on 
the power of Parliament under sub- 
cl. (a) is not to apply to a law made 
by Parliament under cl. (7) (a) and (b). 
If the theory of alternative power of 
Parliament either to enable a law 
providing for a longer period but with 
the intercession of a Board or to enact 
a law under cl. (4) (b) read with cl. (7) 
(b) providing also for a longer deten- 
tion but without the intercession of a 
board, were accepted cl. (4) (a) would 
be totally nullified by cl. (4) (b) read 


with cl. (7) (a). In other words, such 
aconstruction would mean that though 
the Constitution-makers laid down a 
safeguard against a law providing for 
alonger duration, they, in the very 
same breathe nullified that safeguard 
by generally empowering Parliament 
under cls. (4) (b) read with cl. (7) (a) 
to enact’ laws with longer period of 
detention without the intercession of 
an advisory board. Surely, such an 
interpretation which nullifies one part 
of the same clause while interpreting 
its another part has to be avoided. 
Further, if cl. (4) (b) read with cl. (7) 
(a) was intended to override cl. (4) 
(a) and the safeguard required in a 
law providing for detention for a lon- 
ger period, the Constitution-makers 
would have confined cl. (4) (a) only 
to laws made by the State Legislatures 
and would not have applied it to Par- 
liament as well. The Constitution- 
makers in that case would have simply 
used in cl. (4) (b) and cl. (7) (a) lan- 
guage such as “Nothing contained 
in clause (4) (a) shall apply to 
alaw of preventive detention made 
by Parliament’. The acceptance of 
the theory of alternative power 
of Parliament means that where- 
as State laws providing 















by Parliament, though providing for 
longer detention, would not. It is im- 
possible to conceive that such a result 
could have been intended by the Con- 
stitution-makers, who were careful 


ment or State Legislatures providing 
for detention for longer period than 
three months. On an analysis of the 
two clauses (4) and (7), the conclusion 
is inescapable that what they provide 
is (a) that ordinarily, detention provid- 
ed by a preventive detention law 
should not be for a period longer than 
three months; (b) that if, however, 
such a law does provide for a longer 
period than three months, it must pro- 
vide for the intercession of an advi- 
sory body; and (c) that situations may 


a careful consideration of the language 
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of cls. (4) and (7), the theory of inde- 
pendent or alternative power of Par- 
liament breaks down and cannot þe 
accepted, firstly, because the language 
of the two clauses does not bear out 
such a construction, and secondly, þe- 
cause the construction under which 
cl. (4) (b) read with cl. (7) (a) lays 
down an exception to cl, (4) (a) harmo- 
nises both the clauses and brings out 
the true intention in enacting the two 
clauses. 


33. The next question is what 
kind of a law which can provide for 
a longer duration of detention and at 
the same time can dispense with the 
advisory board is permissible under 
cl. (7) (a). Such a law has to be one 
passed by Parliament and has to be 
one which prescribes “the circums- 
tances under which, and the class or 
classes of cases in ` which”, a person 
may be detained for a longer period 
than the one contemplated by el. (4), 
i.e., three months and without the 
requirement of an advisory board. 
The expression “the circumstances 
under which, and the class or classes 
of cases” evoked a controversy in 
Gopalan, 1950 SCR 88 = (ATR 1950 
SC 27) which resulted in difference of 
opinion between the majority and the 
minority Judges. That controversy 
practically in the same terms was 
repeated before us, one side contend- 
ing that enumeration of the heads or 
subjects in the two entries on which 
a law of detention can be made would 
sufficiently comply with the require- 
ment of cl. (7) (a), and the other side 
contending against such a meaning be- 
ing given to the aforesaid expression. 
fn deciding that controversy, one 
broad consideration at once arises and 
that is that the circumstances and the 
classes of cases mentioned in cl. (7) 
(a) are not limited to any one or more 
of the subjects set out in the two en- 
tries in respect of which a detention 
law can be made TẸ the con- 
tention that enumeration of these 
subjects would satisfy the require- 
ment) of clause (7) (a) were to be 
right, a Parliamentary law can enu- 
merate all the six subjects in the two 
entries and provide detention for a 
fonger period for reasons connected 
with allofthem. Boththe Preventive 
Detention Act, 1950 and the impugned 
Act excepted the subject of mainten-~ 
‘ance of essential supplies and services, 


but in the absence of any restrictive 
language in that respect in cl. (7) (a), 
they need not have done so. That 
means that Parliament can pass a law 
dispensing with the advisory board by 
merely stating therein all the heads 
or subjects in the two entries. If that 
were’'done, the safeguard provided in 
cl, (4) (a) can be rendered totally in~ 
fructuous. If that was the intention, 
cl. (7) (a) need not have been framed 
in an elaborate language as has been 
done and it would have been sufficient 
to provide that nothing in cl. (4) (a) 
shall apply to a law passed by Parlia- 
ment which sets out the subjects in 
the entries or any one or more of 
them. Why did the constitution- 
makers consider it necessary to pro~ 
vide in cl. (7) (a) that the law must 
prescribe the circumstances and the 
classes of cases? The insertion of such 
an expression coupled with Parliament 
being the only body which can enact 
such a law seems to suggest that cl. (7) 
(a), is an exception to cl. (4) (a) and 


it being such an exception. Parliament 


alone is empowered to pass a law 
dealing with exceptional circumstan- 
ces and exceptional classes of cases, 
Jf enumeration of the heads in the en- 
tries were to mean compliance of 
prescribing circumstances and classes 
of cases, Parliament would in such a 
law be dealing with all situations and 
all classes of cases from. the lowest to 
the most extraordinary or abnormal 
and not with some only requiring a 
treatment different from that envisag~ 
ed by cl. (4) (a). In such a case, cl. (4) 
(a) would again be rendered nugatory, 
for, Parliament can, by enumerating - 
verbatim the heads or subjects set out 
in -the entries, do away with the - 
requirement of cl. (4) (a). Could that 
have been the intention in enacting 
el. (7) (a)? It clearly could not have 
been so intended for the simple rea- 
son that deprivation of personal liber- 
ty even for a period longer than three . 
months, ordinarily considered to be 
sufficient, required, according to cl. (4) 
(a), at least the safeguard of an im- 
partial body against executive action 
of a drastic kind. 

34. The difficulty in equating 
enumeration in verbatim of the heads 
of legislation permissible under the 
two entries in Lists I and TIT -with . 
both the circumstances and the classes 
of cases is that though the activities of 
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persons thought necessary for deten- 
tion may vary in degrees of their im- 
pact depending upon the situations 
existing at the time, all of them, ir- 
respective of their degree of intensity 
and impact, would be clubbed together 
so as to treat them equally in a 
law under cl. (7) (a). In such a case 
even activities, which would not jus- 
tify the dispensation of the safeguard 
of an advisory board as against those 
which need such dispensation, would 
be treated equally, with the result 
that in respect of all activities and all 
situations Parliament would be enabl- 
ed to dispense with the safeguard of 
the intervention of an advisory board. 
What use would then be of having 
cl. (4) (a) if its requirement can be 
avoided by a law which simply sets 
out the subjects or some of them from 
the two entries? As Mahajan, J., point- 
ed out in Gopalan, 1950 SCR 88 = 
(AIR 1950 SC 27) the language of 
cls. (4) and (7) show that they deal with 
three distinct situations; (1) where the 
activities and the persons likely to 
perpetrate them, though connected 
with the subjects in the entries, are of 
such a nature and consequence that 
three months’ detention would meet 
the situation; (2) where the activities 
and the persons likely to perpetrate 
them are of such nature and conse- 
quence that they need a longer period 
of detention but with the intercession 
of an advisory board, and (3) where 
the activities and the persons likely to 
resort to them are of such a nature 
and. consequence that the situations 
they create are such as require not 
only a longer period of detention, but 
also the dispensation of intercession 
by an advisory body. In times of 
severe emergency when the security 
of the country or a part of it is threa- 
tened, for instance, not only detention 
for a longer period might become 
necessary but the intervention of an 
advisory body to which information of 
a vital nature would have to be dis- 
closed might be regarded: both as 
inconsistent with the safety of the 
country or the community as well as 
cumbersome. Such situations may 
arise not merely in cases involving the 
security of the nation or part or parts 
of it but may arise in connection with 
the rest of the subjects in the entries. 
Sabotage of essential supplies and 
services would in given circumstances 
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be as dangerous as activities involving 
danger to the security of the State 
and/or public order. 

35. Circumstances would ordi~ 
narily mean situations or events ex- 
traneous to the activities of a concern- 
ed person or a group of persons, such 
as riots, disorders, tensions, religious, 
racial, regional or linguistic or other 
such commotions, which might by 
their pre-existence accentuate the im- 
pact of such activities affecting the 
security of the country or a part of 
it or the public order. Class or classes 
of cases, on the other hand, relate to 
group or groups of individuals, who 
by the nature of their activities fall 
under one particular group or groups 
by their common or similar objective 
or objectives. ‘The subjects or heads 
set out in the legislative entries were 
intended to delineate the bounds within 
which the legislatures can pass deten- 
tion laws. The purposes of these en- 
tries and of cl. (7) (a) are distinct; that 
of the entries to lay down the topics 
in respect of which legislation can be 
made and that of cl. (7) (a) to distin- 
guish the ordinary from the excep- 
tional to which only the salutary safe- 
guard provided by cl. (4) (a) would 
not apply. Mere repetition of the 
subjects or topics of legislation from 
the entries would not mean prescrib- 
ing either the circumstances or the 
classes of cases to which only, as 
against the rest of the individuals and 
their activities, the safeguard of inter- 
cession of an independent body would 
not apply. The law under cl. (7) (a) 
would, as compared to the one to 
which cl. (4) (a) would apply, be 
a drastic law and the presumption 
would be that such a drastic law would 
apply to exceptional circumstances 
and exceptional activities expressly 
and in precise terms prescribed. 


36. I£ cl. (7) (a) were constru~ 
ed to permit mere enumeration of 
the subjects in respect of which there 
is power to enact preventive detention 
laws, all those subjects can be set out 
verbatim, in which event cl. (4) (a) 
would be rendered otiose. An act pre- 
judicial to the maintenance of essen- 
tial supplies and services, e. g. posses- 
sion of controlled or rationed food 


. articles in excess of statutory limits, 


would be equated for treatment with 

an act prejudicial to the security of 

India or of a State. On the other hand, 
* 
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an act sabotaging, for instance, lines 
of supplies and communication in 
times of an emergency, prejudicial to 
the maintenance of essential supplies 
and services would be equated with 
an act prejudicial to maintenance of 
publice order in one locality or affect- 
ing a section of the community. Cl. 
(7) (a), thus, envisages Parliament 
to apply its mind and _ prescribe 
specific situations and types of cases 
which require a drastic law dispens- 
ing with the intervention of an advi- 
sory board on the ground that such 
intervention would in such exceptional 
circumstances and in cases of dange- 
rous individuals would be cumber- 
some or unsafe. Reading cls. (4) (a) 
and (7) (a) together, it is quite clear 
that intercession of an independent 
body like the advisory board was 
regarded by the Constitution-makers 
as an essential safeguard against a 
jurisdiction primarily based on suspi- 
cion and apprehension, which could be 
dispensed with in extraordinary cir- 
cumstances and with regard to dange- 
rous persons and their apprehended 
activities specifically prescribed in the 
law made under cl. (7) (a). In this 
view, the meaning of the word ‘and’ 
in that clause must be held to have 
its ordinary conjunctive sense, the 
context in that clause also requiring 
not the opposite but its commonly 
understood sense, requiring Parlia- 
ment to prescribe both the circumst- 
ances and the classes of cases in 
which only consideration by the Board 
can be dispensed with. 


37. In Gopalan, 1950 SCR 88=— 


(AIR 1950 SC 27) Patanjali Sastri, J., . 


(as he then ‘was) expressed the view 
that in such a matter as preventive 
detention which by its nature depend- 
ed on the likelihood of certain ap- 
prehended acts, it would be impossi- 
ble for Parliament to exhaustively set 
out the circumstances or the classes 
of cases which a law under cl. (7) (a) 
would be made. The difficulty felt 
by Patanjali Sastri, J., was sought to 
be answered by Fazl Ali, J., (p. 178) 
by referring to Regulation 18B of the 
British Defence of the Realm Regula- 
tions, 1989 as and by way of a con- 
crete illustration where activities and 
circumstances of a more dangerous 
type could be classified from the rest. 
Regulation 18B laid down the follow- 
ing classes of cases where the Secre- 
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tary of State could direct preventive 
detențtion:— 

(1) If the Secretary of State has 
reasonable cause to believe any per- 
son to be of hostile origin or associa< 
tions; 

(2) If the Secretary of State has 
reasonable cause to believe any per- 
son to have been recently concerned 
in acts prejudicial to the public safety 
or the defence of the realm or in the 
preparation or instigation of such acts; 


_ (8) If he has reasonable cause to 
believe any person to have been or to 
be a member of, or to have been or 
to be active in the furtherance of the 
objects of any such organisation men- 
tioned; and 


(4) If he has reasonable cause to 
believe that the recent conduct of any 
person for the time being in an area 
or any words recently written or 
spoken by such a person expressing 
sympathy with the enemy, indicates 
or indicate that that person is likely 
to assist the enemy. | 
Mahajan, J., (as he then was), like- 
wise, referred to the classification of 
the prejudicial activities set out in 
R. 34 (6) of the Defence of India 


‘Rules, 19389. Such a classification of 


acts is also to be found in R. 36 (6) 
of the Defence of India Rules, 1971. 
section 3 (2) of the West Bengal (Pre- 
vention of Violent Activities) Act, 19 
of 1970, similarly, classifies certain 
activities as falling within the expres- 
sion “acting in any manner prejudi- 
cial to the security of the State or the 
maintenance of public order.’ That 
provision runs as follows: 

*(2) For the purposes ‘of sub-sec- 
tion (1), the expression “acting in any 
manner prejudicial to the security of 
the State or the maintenance of public 
order” means — 

(a) using, or instigating any per- 
son by words, either spoken or written 
or by signs or by visible representa- 
tions or otherwise, to use, any lethal 
weapon — 

(i) to promote or propagate any 
cause or ideology, the promotion or 
propagation of which affects, or is 
likely to affect, adversely the security 
of the State or the maintenance of 


, public order. or 


(ii) to overthrow or to overawe 
the Government established by law in 
India, 
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(b) committing mischief, 
the meaning of Section 425 of the 
Indian Penal Code, by fire or any ex- 
plosive substance on any property of 
Government or any local authority or 
any corporation owned or controlled 
by Government or any University or 
other educational institution or on any 
public building, where the commis- 
sion of such mischief disturbs, or is 
likely to disturb, public order; or 

(c) causing insult to the Indian 
National Flag or to any other object 
of public veneration, whether by 
mutilating, damaging, burning, defil- 
ing, destroying or otherwise, or insti-~ 
gating any person to do so. 

xX Xx XX 

(d) committing, or instigating any 
person to commit, any offence punish- 
able with death or imprisonment for 
life or imprisonment for a term ex- 
tending to seven years or more or any 
offence under the Arms Act, 1959 or 
the Explosive Substances Act, 1908, 
where the commission of such offence 
disturbs, or is likely to disturb, public 
order; or 

(e) in the case of a person referred 

to in clauses (a) to (f) of S. 110 of 
the Code of Criminal Procedure, 1898, 
committing any offence punishable 
with imprisonment where the commis- 
sion of such offence disturbs, or is 
likely to disturb, publie order.” 
These examples are sufficient to dis- 
pel fear of any practical difficulty in 
prescribing specific circumstances 
under which and the classes of cases 
which need dispensing with the inter- 
cession of an advisory board. 

38. In our opinion, cl. (4) (a) 
of Art. 22 lays down a rule to which 
cl, (4) (b) read with cl. (7) (a) is an 
exception. Upon that view, cl. (7) (a) 
must be construed as a restriction on 
Parliaments power of making preven- 
tive detention laws in the sense that 
it can depart from the rule laid down 
in cl. (4) (a) and dispense with refer- 
ence of cases to an advisory board 
only by a law which prescribes both 
the circumstances ‘under which, and 
the class or classes of cases in which, 
a person may be detained for a period 
longer than three months without ob- 
taining the opinion of an advisory 
board in accordance with the provi- 
sions of sub-cl. (a) of cl. (4). With 
great respect to the distinguished 
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Judges who formed the majority in 
Gopalan, 1950 SCR 88=(AIR 1950 SC 
27), weare notable to concur in their 
views on the construction of cl. (4) 
(b) and cl. (7) (a) of Art. 22. Sec- 
tion 17A of the Act, in our opinion, 
has failed to comply with the require- 
ment of cl. (7) (a), and has therefore, 
to be declared bad as being inconsis- 
tent with that clause. 

39. In Gopalan 1950 SCR 88= 
(ATR 1950 SC 27) the majority court 
had held that Art. 22 was a self-con- 
tained Code and therefore a law of 
preventive detention did not have to 
satisfy the requirements of Arts. 19, 
14 and 21, The view of Fazl Ali, J., 
on the other hand, was that preventive 
detention was a direct breach of the 
right under Arf. 19 (1) (a), (d) and that 
a law providing for preventive deten- 
tion had to subject tosuch judicial re- 
view as is obtainable under cl. (5) of 
that Article. In (1970) 3 SCR 530 = 
(ATR 1970 SC 564) the aforesaid pre- 
mise of the majority in Gopalan 1950 
SCR 88=(AIR 1950 SC 27) was disap- 
proved and therefore it no longer holds 
the field. Though Cooper’s case, (1970) 
3 SCR 530 = (AIR 1970 SC 564) dealt 
with the inter-relationship of Art. 19 
and Art. 31, the basic approach to 
construing the fundamental rights 
guaranteed in the different provisions 
of the Constitution adopted in this case 
held the major premise of the majo- 
rity in Gopalan 1950 SCR 88=(AIR 
1950 SC 27) to be incorrect. In view 
of this constructional position, counsel 
for the petitioner and for the inter- 
vener made submissions on S. 13 of 


the Actas amended by S. 6 (6) (d) of 


the Defence of India Act asbeing in 
violation of Art. 14 and also on Sec- 
tions 3, 8, 9, 10, 11 and 12 of the Act 
even as they stood before the enact- 
ment of S. 6 (6) (d) of the Defence 
of India Act on the ground that those 
provisions were not reasonable res- 
trictions and were therefore void and 
the subsequent declaration of emer- 
gency and the enactment of S. 6 (6) (d) 
could not breathe life into those pro- 
visions which were’ already void. 
Counsel also contended that the 
maximum period of detention pres- 
cribed by the amended S. 13 and by 
S. 17A (2) (d) did not satisfy Art. 22 
(7) (b) since the period fixed by Par- 
liament therein is three years or un- 
til the expiry of the Defence of India 


+ 
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Act, whichever is later, an event un-~ 
certain as no one can anticipate when 
the emergency would be terminated. 


However, in the view we have taken: 


of S. 17A of the Act we need not go 
into them as in accordance with the 
practice followed by this Court we 
need not decide more than what is 
ecessary. We, therefore, do not ex- 
press any views on the aforesaid con- 
tentions raised by counsel. It is, there- 
fore, enough for us to declare S. 17A 
as not having satisfied the require- 
ments laid down in cl. (7) (a) of Arti- 
cle 22 and therefore bad, 


40. The consequence is that 
the petition succeeds and we direct 
that the petitioner be released forth- 
with from his detention. 


Petition allowed. 
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Wasting House Saxby Farmer, 
Appellant v. Workmen, Respondent. 


Civil Appeal No, 113 of 1967, D/- 
11~-4-1973. 


Index Noter — (A) Industrial Dis- 
putes Act (1947), Sch, I, Item 5 — 
Matter relating to payment of bonus 
— Remand by Supreme Court direct- 
ing Tribunal to consider certain mat- 
ters with regard to rehabilitation 
claim—Compliance of. 


Brief Note. — (A) Where a case 
concerning bonus is remanded to 
Industrial Tribunal by the Supreme 
Court with direction inter alia to 
scrutinise various charts and balance 
sheets filed by the management and 
to ascertain “how much of the sur- 
plus were actually available at the 
material time for the purpose of re- 
habilitation” but the Tribunal failed 
to comply with. those directions, and 
also erred in wrongly rejecting the 
evidence of the management witness, 
it was held that the case deserved 
fresh remand for compliance with the 
previous directions and proper record- 
ing of evidence. (Paras 11, 12) 


DQ/EQ/B806/73/RGC . 


C. [Prs. 1-2] W. H. S. Farmer v. Workmen (Vaidialingam J.) : 
The following Judgment of the; z> 


Court was delivered by 


_ VAIDIALINGAM, J.— This 
appeal, by special leave, is directed 
against the award dated February 12, 
1967, of the Third Industrial Tribunal, 
West Bengal, in case No. VIII-81 of 
1960, directing the appellant to pay to 
its workmen for the accounting year 
ended June 30, 1959, bonus at the 
rate of four months’ wages. For the 
reasons given in this order, it is regret- 
table that there has to be a second 
remand to the Wribunal for proper 
adjudication. 


2. For the accounting year 
ended June 30, 1959, the appellant of- 
fered to pay two months’ basic wages 
as bonus to its workmen, but this 
offer was not accepted. But it is seen 
that later on the workmen, under the 
advice of their union, received the 
amount under protest. As the work- 
men were claiming a larger amount 
for bonus, the Government of West 
Bengal by its order dated March 30, 
1960, referred for adjudication to the 
concerned Industrial Tribunal the 
question —~ 


"Bonus for the accounting year 
ended June 30, 1959, payable in 1959”. 
On July 20, 1962, the Industrial Tri- 
bunal, after a consideration of the 
material placed before it, came to the 
conclusion that there was no available 
surplus for payment of bonus for the 
year in question; and as such it held 
that the workmen were not entitled 
to receive any profit bonus for the ac- 
counting year ended June 30, 1959. 
The workmen, dissatisfied with this 
award, came to this Court, by special 
leave, in Civil Appeal No. 152 of 1964. 
The first contention that was raised 
by the workmen before this- Court 
related to the Tribunal’s decision on 
the question of Puja bonus. We are 
not concerned with that aspect. The 
second and the third contentions are 
relevant for the purpose of 
appeal, ‘The second contention was 
that the Tribunal committed an error 
in fixing the life of the machinery at 
twenty years instead of thirty years. 
The third contention was that in cal- 
culating rehabilitation, the Tribunal 
should have taken into account the 
accumulated depreciation and other 
reserves available before arriving af 
the proper sum to be allowed to the 
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tion. ` 


3. This Court, by its judgment 


dated April 12, 1965, allowed the ap-- 


peal of the workmen, set aside the 
order of the Tribunal and remanded 
the case to it for recalculating the 
amount of rehabilitation, in the light 
of the observations contained in the 
fudgment. Liberty was given to the 
parties to adduce further ‘evidence, if 
necessary, on the said question. It was 
also made clear that the rest of the 
calculations, except rehabilitation, will 
stand and that the Tribunal was to 
go into the only question of rehabili- 
tation and find out if there was any 
surplus available after meeting the 
annual rehabilitation charge, 


4. Tt is to be noted particularly 
that regarding the question of the life 
of the machinery, this Court has ac- 
cepted the plea of the employer that 
since 1955 three shifts have been 
working. In view of this, it was ob- 
served that if the life of the machinery 
was thirty years, when two shifts 
were working, it is bound to be only 
twenty years when three shifts were 
working. But it was made clear that 
the calculation of rehabilitation amount 
on the basis of twenty years of life 
can be only from 1955 onwards. It was 
emphasised that for the period upto 
1954 the life has to be taken as thirty 
years and thereafter at twenty years 
and on this basis the residuary life 
should be properly calculated. To en- 
able the Tribunal to properly calcu- 
late the life of the machinery of the 
appellant on the basis of thirty years 
upto 1954 and thereafter at twenty 
years, this Court had worked out the 
life of the machinery purchased in 
1935, 1932 and 1950. This was only 
to point out the error committed by 
the Tribunal and to indicate the pro- 
per method of calculation. The Tribu- 
nal was directed to recalculate the 
relevant amount after making neces- 
sary corrections as to the remaining 
life of the machinery. This was the 
first direction. 


O 5 Regarding the question 
about the deduction of reserves, this 
Court after a reference to some of its 
earlier decisions, has stated that the 
calculation charts show that no dedu- 
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`> ‘employer every year for rehabilita- 


ction for available reserves has been 
made from the total rehabilitation 
amount before arriving at the annual 


‘rehabilitation charge. It appears to 


have been pointed out by the employer 
that its total reserve was of the order 
of rupees sixty lakhs while raw mate- 
rials, consisting of stocks and works 
in progress, were of the order of 
rupees sixty-four Takhs at the end of 
June, 1959, and hence no part of the 
reserve could be deducted, After a 
reference to certain other aspects, this 
Court declined to go further into the 
matter and express an opinion as the 
question had not been really gone into 
by the Tribunal. It was, however, 
directed that the entire balance sheet 
and the various charts filed by the 
management will have to be properly 
scrutinised by the Tribunal in order 
to find out how much of the reserves 
amounting to rupees sixty lakhs were 
actually available on June 30, 1959, 
for purposes of rehabilitation and were 
not locked up either as working capital 
consisting of raw materials, etc. or 
earmarked for specific purposes like 
gayment of debentures. This was the 
second direction. 


6. From the above it will be 
seen that this Court gave two direc- 
tions both relating to the recalculation 
of the amount of rehabilitation, The 
other calculations, which had already 
been made, were allowed to stand. 


7. In accordance with the 
directions contained in the order of 
remand of this Couri permitting the 
parties to give further evidence on the 
question of rehabilitation, the appel- 
Jant herein further examined as DW 1, 
its Deputy Secretary, Shri Jitendra-. 
nath Maitra. The appellant filed be- 
fore the Tribunal a chart, Ext. G, 
which according to if contained “de- 
tails of revised computation of rehabi- 
litation of plant and machinery as per 
directives of the Hon’ble Supreme 
Court (life of machineries upto 1954 
being thirty years and thereafter 
twenty years)”. A statement, Ext. G-1, 
was also filed showing the total annual 
replacement costs off additions from 
1922 to 1959, Regarding the deduction 


of reserves, the management filed a 
calculation, Ext. G-2. Evidence on 


these Exhibits was also given’ by. 
DW 1, who was further cross-examin-: ~ 
ed on behalfi of the workmen. The 
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workmen do not appear to have ad- 
duced any further evidence after 
remand, 


8. The Tribunal, by its award 
dated February 13, 1967, under attack, 
has, as mentioned earlier, directed the 
appellant to pay bonus at the rate of 
four months’ wages. The main criti- 
cism levelled against the award on 
behalf of the appellant by its learned 
counsel, Mr. Malhotra, is that the Tri- 
bunal has not complied with the direc~ 
tions given by this Court in its order 
of remand dated April 12, 1965 and 
that the award is contrary to the mate- 
rials on record. The union represent- 
ing the workmen, though served, has 
not appeared before us, 


9. We have gone through the 
award of the Tribunal and we are 
satisfied that the criticism levelled by 
the appellant is fully justified. A major 
part of the award is taken up by 
reference to the proceedings that took 
place at the time when the original 
award was passed on July 20, 1962. 
The two directions given by this Court 
are no doubt quoted in extenso, but 
unfortunately full effect has not been 
given to those directions by the Tri- 
bunal. The evidence of DW 1 as well 
as the materials contained in Exhibits 
G and G-1 have not been at all pro- 
perly considered by the Tribunal. The 
specific direction by this Court ‘was 
that the Tribunal should make calcu- 
lations on the basis that upto 1954 the 
life of the machinery has to be taken 
as thirty years and thereafter at twen~ 
ty years and on this basis the resi- 
duary life should be properly calcula- 
ted. As this has been omitted to be 
done by the Tribunal in its award 
dated July 20, 1962, the Tribunal was 
directed to calculate the residuary life 
as indicated by this Court. The Tribu- 
nal has only chosen to criticise the evi- 
dence of DW 1 and the charts, Exhi- 
bits G and G-1. Even here it has to be 
stated that the Tribunal has totally 
misunderstood the nature of the evi- 
dence given by this witness. At the 
earlier stage of the proceedings, a 
calculation Memo, Ext. E-1, had been 
filed. Witness, DW 1, after remand 
deposed that most of the figures and 
particulars have been taken from Ext. 
E-1 and a recalculation has been made 


in Exts. G and G-1 in accordance with 
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the directions of this Court in Civil 
Appeal No. 152 of 1964. The Tribunal 
instead of attempting to find out as to 
how far the calculations made in Exts. 
G and G-1 conformed to the direc- 
tions of this Court and, if not, to 
make itself a recalculation in accord- 
ance with the order in Civil Appeal 
No. 152 of 1964, has merely criticised 
the evidence of DW 1 on the ground 
that the previous calculation, Ext. E-1, 
has not been accepted by the Tribunal 
in its previous award dated July 20, 
1962. In our opinion, the criticism of 
this witness is totally unjustified. 
Therefore, it is clear that the Tribu- 
nal has made no attempt to recalculate 
the rehabilitation amount regarding 
the remaining life of the machinery, 
ea was direction No. 1 of this 
urt, 


10. Then coming to the ques- 
tion of deduction of reserves, the Tri- 
bunal has held that the evidence of 
DW 1, who is the solitary witness for 
the management and Ext. G-2, 
fresh calculation memo filed, cannot 
be accepted. In this connection it 
refers to the various aspects, which 
have to be taken into account, when 
deciding the question of reserves used 
as working capital. Most of the dis- 
cussion on this aspect, in our opinion, 
was unnecessary in view of the clear 
directions given by this Court in its 
order of remand. In the said order, if 
was specifically directed that the Tri- ` 
bunal should properly scrutinise the 
various charts and balance sheets filed 
by the management and ascertain how 
much of the reserves amounting to 
rupees sixty lakhs were actually availa- 
ble on June 30, 1959 for purposes of 
rehabilitation and were not locked up 
either as working capital consisting 
of raw materials, etc. or earmarked for 
specific purposes, like payment of de- 
bentures”, The Tribunal, unfortunate- 
Iy, has not complied with this direc- 
tion. Ext. G-2 and the evidence of 
DW 1 have been rejected merely be- 
cause the witness has made some 
contradictory statements regarding the 
rehabilitation calculation in Ext. E-1. 
The point that has been missed by the 
Tribunal is that Ext. E-1 was previous 
to the original award dated July 20, 
1962. According to the appellant full 
particulars, details and figures were 


already in Ext. E-1 and they have 


the 
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been suitably modified according to 
~ the directions of this Court. A whole- 
sale rejection of the evidence of DW 1 
and Ext. G-2 in the manner done by 
the Tribunal is totally unjustified. 
The Tribunal had made no attempt to 
scrutinise the various charts and the 
balance sheets filed by the appellant 
and come to any conclusion of its own. 


Ii. We have pointed out that 
the Tribunal has committed a very 
serious error in not complying with 
the directions of this Court. The cal- 
culation of the remaining life of the 
machinery and the deduction of re- 
serves for purposes of rehabilitation 
will involve a close scrutiny of the 
various charts, balance sheets and 
statements filed by the parties. That 
work has to be and should be legiti- 
mately done in the first instance only 
by the Tribunal concerned. The Tri- 
bunal was specifically directed to in- 
vestigate on the lines indicated in the 
remand order but it has omitted to do 
so. Under those circumstances there 
is no other alternative but to send 
back the proceedings to the Tribunal. 
Whether the claim for bonus is allow- 
ed ornegatived oreven granted to a 
limited extent, the Tribunal will have 
to prepare a chart giving all the neces- 
sary particulars and. figures to indi- 
cate how it has arrived at such a find- 
ing. 


12. Accordingly we allow the 
appeal and set aside the order of the 
Tribunal dated February 18, 1967, and 
remand the case to it for recalculating 
the amount of rehabilitation in accord- 
ance with the directions contained in 
the judgment of this Court in Civil 
Appeal No. 152 of 1964, dated April 12, 
1965. It is open to the Tribunal to 
eall upon the parties to give further 
evidence, oral or documentary or both, 
if necessary, on the question which it 
has to decide. As the claim relates to 
bonus for the year ended June 30, 
1959, the Tribunal will give a very 
expeditious disposal to this matter. As 
the union has not appeared before us 
to support the award, there will be 
no order as to costs. 


Order accordingly. 
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Sri Ramamohan Motor Service, 
Appellant v. Commissioner of Income- 
tax, Hyderabad, Respondent. 
Civil Appeals Nos. 471-476 of 
1970, D/- 11-4-1973. 
Index Notes — (A) Income Tax 
Act (1922), S.26A—Failure to strictly 
comply with requirements of sub-sec- 
tion (1) or sub-section (2) disentitles 
the applicant to the benefit of the sec- 
ae (X-Ref. Income-tax Rules (1922), 
Brief Note: —~ (A) Where a part- 
nership deed submitted along with ap- 
plication for registration disclosed that 
the partnership constituted thereunder 
was void in view ofS. 30, Partnership 
Act as oneof the five partners was a 
minor the application for registration 
is an invalid application. The subse- 
quent alteration of the terms of the 
deed after expiry of time prescribed 
for making application cannot validate 
the application when there was noth- 
Ing to show that the delay was con- 
doned by I.T. Officer under Proviso 
to Rule 2 of the Income-tax Rules. 
AIR 1956 SC 604; ATR 1961-SC 1356 
and AIR 1972 SC 61, Followed. 
a cast (Paras 9, 15, 16) 
Cases Referred. Chronological Paras 
AIR 1972 SC 61=83 TPR 175 
=1972 Tax LR 26, Khanjan Lal 
Sewak Ram v. Commr. of 
Income Tax, U. P. 

ATR 1961 SC 1356=42 ITR 224, 
N. T. Patel & Co. v. Commr. of 
Income-tax, Madras 

ATR 1956 SC 604=30 ITR 163, 
Rayulu Subba Rao v. Commr.. 
of Income-tax, Madras 14 

The following Judgment of the 
Court was delivered oe” 


HEGDE, J.:— These are connecta 
ed appeals. A common question of law 
i in these appeals. That question 


_ “Whether on the facts and in the 
out a y > case, the assessee 

is entitle registration under 
S. 26A of the Act.” 
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2. Application under S. 26A of 
the Indian Income-tax Act, 1922 (to be 
hereinafter referred to as- the Act) 
relating to assessment years 1956-57 
to 1961-1962, relevant accounting ‘years 
being calendar years 1955, 1956, 1957, 
1958, 1959 and 1960 were made by the 
appellant to the Income-tax Officer. 
The Income-tax Officer accepted the 
application relating to the assessment 
year 1956-57 and granted the registra~ 
tion asked for, by his order dated 30- 
6-1960. At the same time he granted 
renewals of the registration in respect 
of other assessment years. But the 
Commissioner of Income-tax in exer- 
cise of his powers under Section 33-B 
of the Act called for and examined 
the papers of the case and after hear- 
ing the assessee set aside the orders 
made by the Income-tax Officer, The 
assessee took up the matter in appeal 
to the Income-tax Appellate Tribunal. 
The Tribunal rejected its appeal. 
Thereafter the question of law set out 
earlier was referred to the High Court 
under Section 66 (1) at the instance of 
the assessee, The High Court answered 
that question in the negative, and in 
favour of the Revenue. Hence these 
appeals by special leave. 


3. The assessee firm was con« 
stituted under a deed of partnership 
dated 5-2-1955; but the deed shows 
that the firm came into existence on 
January 1, 1955. The firm consisted of 
five partners namely (1) B. Satya- 
narayanamurty; (2) B, Bapaiah Pan- 
tulu; (3) B. Seetaramaiah; (4) B. Sub< 
rahmanyam and (5) B. Rammohanrao. 
The last one was a minor. The part- 
nership deed shows thaf he was a 
party to the same, being represented 
by his father, B. Satyanarayanamurty. 
One of the terms of the partnership 
deed is that the profit and loss of a 
business should be divided and borne 
between the partners in equal shares. 
The application under S. 26A for the 
assessment year 1956-57 was made on 
30-6-1955, the Iast date for making 
the application. Along with that appli- 
cation, as required by the rules, a 
copy of the partnership deed was also 
sent to the Income-tax Officer. 

4. On October 18, 1955, an ap- 
plication was made by the partners of 
the firm tothe Registrar of Firms to 
register the firm. The Registrar, by 


his letter dated 18-12-1955, objected 


ad 
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to the registration of the firm on the 
ground that the partnership was in- 
valid under S. 30 of the Partnership 
Act, as one of the partners was a 
minor, After the receipt of that letter, 
the four adult partners by their letter 
dated December 18. 1955 informed the 
Registrar that “the minor is admitted 
to the benefits of the partnership with 
the consent of all the partners. He 
has nothing to do with the loss of the 
firm. We therefore, agree to record 
our consent and amend: the applica« 
tion accordingly and send the same to 
the Registrar of Firms as directed.” 
After the receipt of that letter, the 
Registrar of Firms registered the as~ 
sessee firm, on January 10, 1956. Tè 
is not known whether a copy of that 
detter had been sent to the Income-tax 
Officer and if so when it was sent. 


5. As mentioned earlier, the 
Commissioner of Income-tax, set aside 
the registration granted by the In~ 
come-tax Officer. He came to the 
conclusion that the partnership in 
question was abinitio void. He reject- 
ed the contention that the Ietter sent 
tothe Registrar of Firms validated the 
partnership deed. He further opined 
that several of the terms in the 
partnership deed adversely affected 
the minor and therefore, the partner- 
ship cannot be held to be valid. On 
appeal, the Tribunal upheld the con- 
clusions reached by the Commissioner, 
Tn addition, it held that the applica- 
tions for registration as well as for 
renewal did not conform to the re- 
quirements of the law and conse- 
quently they were invalid applica- 
tions. The High Court in an elaborate 
fudgment affirmed the decision of the 
(ribunal that the partnership was 
not valid in law. It did not address it- 
self to the question whether the ap-~ 
plications made for registration and 
renewal were otherwise invalid, We 
are of opinion that the applications 


for registration and renewal did not 
conform to the requirements of the 


flaw and consequently the registration 
or the rene as the case may be 
could not have been granted. In that 
view we have not thought it necessary 
fo go into the question whether the 
partnership was validated as a resul 
of the letter written by the adult 
partners to the Registrar of Firms on 
18-12-1 955, 
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6. Section 26A prescribes: 


*(1) Application may be made to 
the Income-tax Officer on behalf of 
any firm, constituted under an instru- 
ment of partnership specifying the 
individual shares of the partners for 
registration for the purposes of this 
Act and of any other enactment for 
the time being in force relating to 
income-tax or super-tax. 


(2) The application shall be made 
by. such person or persons, and aft 
such times and shall contain such par- 
ticulars and shall be in such form, and 
be verified in such manner, as may be 
prescribed; and it shall be dealt with 
by the Income-tax Officer in such 
manner as may be prescribed.” 


7. Sub-s, (5) of S. 59 prescribes 
that: 

‘Rules made under this section 
shall be published in the Official Ga- 
vette and shall thereupon have effect 
as if enacted in this Act.” 


8. Rule 2 framed under the 
Act says that: 


“Any firm constituted under an 
Instrument of partnership specifying 
the individual shares of the partners 
may, under the provisions of S. 26-A 
of the Indian Income-tax Act, 1922 
(hereinafter in these rules referred to 
as the Act), register with the Income- 
tax Officer, the particulars contained 
in the said Instrument on application 
made in this behalf, 


Such application shall be signed 
by all the partners (not being minors) 
personally, or in the case of a dissolv- 
ed firm by all persons (not being 
minors) who were partners in the firm 
immediately before dissolution and by 
the legal representative of any such 
partner who is deceased, and shall, for 
any year of assessment upto and ina 
cluding the assessment for the year 
ending on the 31st day of March, 1953, 
be made before the 28th February, 
1953, and for any year of assessment 
subsequent thereto, be made — 

(a) where the firm is not regis- 
tered under the Indian Partnership 
Act, 1932 (IX of 1932), or where the 
deed of partnership is not registered 
under the Indian Registration Act, 
1908 (XVI of 1908), and the applica- 
tion for registration is being made for 
the first time under the Act.— 


~ 
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(i) within a period of six months 
of the constitution of the firm or be- | 
fore the end of the ‘previous year’ of 
the firm whichever is earlier, if the 
firm was constituted in that previous 
year, 

(ii) before the end of the previous 
year in any other case; 


(b) where the firm is registered 
under the Indian Partnership Act, 
1932 (IX of 1932), or where the deed 
of partnership is registered under the 
Indian Registration Act, 1908 (XVI of 
1908), before the end of the previous 
year of the firm; and 

(c) where the applicationis for re~ 
newal of registration under Rule 6 for 
any year, before the 30th day of June 
of that year: 


Provided that the Income-tax Offi- 
cer may entertain an application made 
after the expiry of the time-limit spe- 
cified in this rule, if he is satisfied 
that the firm was prevented by suffi- 
cient cause from making the applica- 
tion within the specified time.” 


9. The assessee firm was not 
registered under the Indian Partner- 
ship Act before the application under 
S. 26A of the Act was made nor was 
the partnership deed registered under 
the Indian Registration Act. The 
partnership deed submitted along with 
the application for registration dis- 
closed that the partnership constitut- 
ed under that deed was void in view 
of S. 30 of the Partnership Act as one 
of the five partners was a minor. 
Hence the application made for regis- 
tration. was an invalid application, The 
subsequent alteration-of one of the 
terms of the partnership deed, even it 
validly made, cannot validate the ap- 
plication made because the alteration 
in question was made long after the 
time prescribed for making the appli- 
cation had expired and there is noth- 
ing on record to show that the Income- 
tax Officer had condoned the delay 
in exercise of his power under the 
proviso to Rule 2. If the original order 
of registration was unauthorised, the 
subsequent renewals of that registra- 
a ani also be held to be unauth 
mused, ‘ 


10. Rule 3 requires the asses« 
see to make application under that 
rule in the form annexed to that rule. 
Column 6 of the form requires the ap~ 
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plicants to mention the “Share in the 
balance of profits (or Joss) (annas and 
pies in the rupee)”. Note 2 in that 
form lays down that “If any partner 
is entitled to share in profits but is 
not liable to bear a similar proportion 
of any losses this fact should be indi- 
cated by putting against his share in 
column 6 the letter “P”. 


11. Rule 4 (1) prescribes the 
conditions and the manner in which 
the Income-tax Officer can grant the 
certificate asked for. Sub-rule (2) of 
that rule says that if the conditions 
mentioned in sub-rule (1) are not satis~ 
fied, the Income-tax Officer “shall 
pass an order in writing refusing to 
recognise the instrument of partner- 
ship, or the certified copy thereof, 
and furnish a copy of such order to 
the applicants”. ` 


12. Rule 6 lays down the 
form in which renewal applications 
were required to be made. Column 6 
of that form is similar to Column 6 
of the form under Rule 3. Note 2 under 
that form is similarly worded as Note 
2 in the form under rule 3. It was 
found by the Tribunal that both in 
the application made for registration 
of the firm as well as in the applica- 
tions made for renewal of registration, 
in column 6 of the form letter “P” 
was not mentioned. On the other hand 
the minor’s share was shown as 1/5th 
which means his share both in the 
profits as well as in the loss. As men- 
tioned earlier, the record before us 
does not show whether the Income-tax 
Officer was informed of the. letter 
written to the Registrar of Firms on 
18-10-1955, and if so on what date he 
was informed about it. 


13. From the facts set out 
above, it is clear that the applications 
made by the partners of the firm did 
not comply with the requirements of 
the rules.-Hence those applications 
cannot be considered as valid applica- 
tions. 


14. In Rao Bahadur Rayulu 
Subba Rao v. Commr. of Income-tax, 
Madras, 30 ITR 163 at p. 172=(AIR 
1956 SC 604) Venkatarama Ayyar J. 
speaking for the Court observed: 

“Thus, if a firm is registered, it 
ceases to be a unit for purposes of 
taxation and the profits earned by it 
are taken, in accordance with the 

a 


relevant rules, 


v. I-T. Commr., Hyderabad AIL R. 
general law of partnership, to have 


been earned by the individual part- 
ners according to their shares and 
they are taxed on their individual 
income including their shares of pro~- 
fits. The advantages of this provi- 
sion are obvious. The rate of tax 
chargeable will not be on the higher 
scale provided for incomes on the 
higher levels but on the lower one at 
which the income of the individual 
partner is chargeable. Thus, registra- 
tion confers on the partners a benefit 
to which they would not have been 
entitled but for Section 26A, and such 
a right being a creature of the sta- 
tute, can be claimed only in accord- 
ance with the statute, which confers 
it, and a person: who seeks relief under 
section 26A must bring himself strict- 
ly within its terms before he can 
claim the benefit of it. In other words, 
the right is regulated solely by the 
terms of the statute, and it would be 
repugnant to the character of such a 
right to add to those terms by refer- 
ence to other laws. The statute must 
be construed as exhaustive in regard 
to the conditions under which it can 
be claimed.” 


15. This decision lays down 
that before a person can claim the 
benefit of S. 26A, he must strictly 
comply with the requirements of that 
section. In view of sub-section (2) of 
that section, he is also required to 
comply with the requirements of the 
Failure to comply 
either with the requirements of sub- 
sec. (1) or sub-s. (2) of Section 26A, 
disentitles the applicant to the bene- 
fit of that section. The same view was 
taken by this Court in N. T. Patel & 
Co. v. Commr. of Income-tax, Madras, 
42 ITR 224=(AIR 1961 SC 1356). The 
decision of this Court in Khanjan Lal 
Sewak Ram v. Commr. of Income-tax, 
U. P., 83 ITR 175=(AIR 1972 SC 61), 
Iends support to that conclusion. 


16. It was contended by Mr. 
Chagla, learned Counsel for the ap- 
pellant that we should not allow 
technicalities to come in the way of 
our doing substantial justice to the 
parties. According to him substantial 
compliance with the rules set out 
above is sufficient to meet the ends of 
justice. In support of his plea he 


placed reliance on S. 185 (2) of the 
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Income tax Act, 1961. We are unable 
to accede to that contention. Sec- 
tion 185 (2) of the 1961 Act is not 
retrospective in operation nor were 
he requirements of that provision 
complied with. The plea that substan- 
tial compliance with the rules is suffi- 
cient stands negatived by the decisions 
referred to earlier. 


> Ut. Yet another contention 
taken by Mr. Chagla was that the 
High Court did not base its decision 
on the grounds mentioned above; but 
it decided against the appellants on 
the ground that the partnership is ab 
initio void. Hence we should not take 
up those grounds afresh, This conten- 
tion is irrelevant. As mentioned ear- 
lier, one of the grounds on which the 
Tribunal upheld the order of the Com- 
missioner .was that the applications 
made did not conform to the require- 
ments of the Iaw. We agree with that 
conclusion. i 


18. In the resulf these appeals 
fail and they are dismissed. Taking 
into consideration the facts and cir- 
cumstances of the case, we direct the 
pane to bear their own costs in this 
.-OULL. 


Appeals dismissed. 
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State of Mysore and others, Ap- 

pellants v. Mallick Hashim & Co. ete., 
Respondents. 


__ Civil Appeals Nos, 
1969, D/- 30-10-1972. 


Index Note: — (A) Mysore Sales 
Tax Act (25 of 1957), S. 5 (4)—Rules 
framed under — R. 39-A (2) (3) — 
Sub-rules (2) and (3) are ultra vires 
the Act, 


Brief Note: — (A) Sub-rules (2) 
and (3) of R. 39-A are wholly unrea- 
sonable and cannot be sustained, The 
Rule is merely an attempt to deny the 
dealers the refund to which they 
are entitled under the law or at least 
to make the enforcement of that right 


EQ/EQ/C167/73/BNP 


2215-2217 of 


State of Mysore v. Mallick Hashim & Co. 


[Prs, 1-2] S. C; 1449 


unduly difficult by prescribing un- 
necessary restriction regarding time 
within which to claim the refund. 
l (Para 5) 
The following Judgment of the 
Court was delivered by . 


HEGDE, J.:— These are appeals 
by special leave. The first two ap- 
peals, namely, Civil Appeals Nos. 2215 
and 2216 of 1969 arise from the deci- 
sion of the Mysore High Court in two 
Writ Petitions filed by a dealer in 
hides and skins whereas the third 
appeal, namely, Civil Appeal No. 2217 
of 1969, arises from the judgment of 
the same Court in a Sales-tax Revi- ` 
sion Petition. In all these petitions 
the only question that arises for deci- 
sion is whether Rule 39A of the rules 
framed under the Mysore Sales-tax 
Act, 1957, is ultra vires the rule mak- 
ing power. 


_ 2 Section 15 of the Central 
Sales Tax Act, 1956, provides thus: 


"Every sales tax Iaw of a State 
shall, in so far as it imposes or autho- 
vises the imposition of a tax on the 
sale or purchase of declared goods, be 
subject to the following restrictions 
and conditions, namely: 

(a) the tax payable under that 
law in respect of any sale or purchase 
of such goods inside the State shall 
not exceed three per cent of the sale 
or purchase price thereof, and such tax 
shall not be levied at more than one 
stage; 

(b) where a tax has been Ievied 
under that law in respect of the sale 
or purchase inside the State of any 
declared goods and such goods are 
sold in the course of inter-State trade 
or commerce, the tax so levied shall 
be refunded to such person in such 
manner and subject to such conditions 
as may be provided in any law in force 
in that State.” 

Section 5 (4) of the Mysore Sales Tax 
Act, 1957, provides: . 

“Notwithstanding anything con- — 
tained in sub-section (1) a tax under 
this Act shall be levied in respect of 
the sale or purchase of any of the de- 
clared goods mentioned in column (2) 
of the Fourth Schedule at the rate and 
only at the point specified in the cor- 
responding entries of columns (4) and 
(3) of the said Schedule on the dealer 
liable to tax under this Act on his 
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taxable turnover of sales or purchases 
in each year relating to such goods: 

Provided that where tax has been 
paid in respect of the sale or purchase 
of any of the declared goods under 
this sub-section and such goods are 
subsequently sold in the course of 
inter-State trade or commerce, the 
tax paid under this Act shall be re- 
funded to such person in such manner 
and subject to such conditions as may 
be prescribed.” 


3. Apparently in exercise of 
the powers conferred by Section 5 (4) 
. of the Mysore Sales Tax Act, 1957, 
the Government of Mysore framed 
Rule 39-A. That Rule reads: 

4. Refund of tax in the case 
of certain types of sales of declared 
goods —~ 

(1) The tax levied under sub-sec< 
tion (4) of Section 5 in respect of the 
sale or purchase inside the State of 
any goods specified therein shall, if 
such goods are sold in the course of 
inter-State trade or commerce, be 
refunded in the manner and subject 
to the conditions prescribed in this 
Rule to the dealer who has made the 
inter-State sale and has paid tax under 
the Central Sales Tax Act, 1956 (Cen- 
aie Act 74 of 1956) in respect of such 

es, 

(2) Every such dealer who claims 
a refund under the rule, shall, within 
the time allowed in sub-rule (8) sub= 
mit to the assessing authority a state- 
ment in Form 4A 

(3) The statement referred to in 
sub-rule (2), shall be submitted so as 
to reach the assessing authority not 
later than the date on which the re- 
turn of turnover for the period in res~ 
pect of the sale in the course of inter- 
State trade or commerce referred ‘to 
in sub-rule (1) is due. 

Provided that in respect of any 
period prior to the publication of this 
rule, the statement referred to in sub- 
rule -(2) shall be submitted to the 
_ assessing authority within a period of 
three months from the date of publi- 
cation of this rule in the official 
Gazette if the due date for the sub=- 
mission of the return of turnover for 
the said period has already elapsed. 

(4) The burden of proving the 
claim preferred shall be on the dealer. 

(5) On receipt of the.statement in 
Form 4A, the assessing authority shall, 
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if it is satisfied after such scrutiny of 
the accounts and after such enquiry 
as he considers necessary that the 
claim is admissible, pass an order 
refunding the tax, 


(6) I£ the statement submitted ap- 
pears to the assessing: authority to be 
incorrect, incomplete or otherwise nof 
in order, it shall, after making such 
enquiry as it considers necessary and 
after giving the dealer an opportunity 
of being heard, pass such orders there- 
on as it thinks fit.’ 

5. As mentioned earlier the 
petitioner in the two Writ Petitions 
are dealers in hides and skins where~ 
as the petitioner in the Sales Tax 
Revision Petition before the High 
Court is a dealer in copra and coco- 
nuts. It is not disputed that hides and 
skins as well as copra and. coconuts 
are declared goods under Section 14 
of the Central Sales Tax Act, 1956. Tf 
is also not disputed that at the time 
of purchase of those goods the dealers 
in question had paid the purchase tax, 
Further it is admitted that these goods 
were sold in the course of inter-State 
sale transactions, It is not denied 
that the petitioners had a right to ap~ 
ply for refund of the taxes paid by 
them but the objection raised by the 
State is those refund applications were 
not filed within the period mentioned 
in Rule 39-A (2) ad (3) and further 
in two cases it is contended that tha 
applications were not made in the 
prescribed form. The High Court has 
taken the view that Rule 39-A is ultra 
vires the rule-making power. It has 
opined that the rules made under See~« 
tion 5 (4) of the Mysore Sales Tax 
Act, 1957, are those which must relate 
to the manner and conditions under 
which refund has to be made and such 
a rule cannot in substance deprive the 
dealer of the right to get refund ta 
which he is entitled to under S. 15 
of the Central Sales Tax Act, 1956, 
as well as Section 5 (4) of the Mysore 
Sales Tax Act, 1957. We have not 
thought it necessary to go into that 
question as,in our opinion, sub-rules 
(2) and (3) of rule 39-A are wholly 
unreasonable rules and consequently 
these cannot be sustained. Sub-rule (3) 
of Rule 39-A provides that before a 
person is entitled to refund under Sec- 
tion 15 of the Central Sales Tax Act. 


1956, as well as under Section 5 (4) 
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of the Mysore Sales Tax Act, 1957, be 
must have made the refund applica- 
tion within the time before which he 
should have submitted his Sales-tax 
return. In many States the dealers 
have to submit quarterly returns. 
Under Rule 18 framed under the 
‘Mysore Sales Tax Act, 1957, we are 
informed that a dealer will have to 
submit his annual return within 30 
days of the end of the financial year. 
That means even if a sale in the course 
of inter-State trade has been made on 
the 31st March of a year, the refund 
application will have to be made 


within 30 days from that date, The 
position will be worse still if the 


dealer is required to submit quarterly 
returns. The learned counsel for the 
State was not in a position to tell us 
whether in the Mysore State the 
dealers have to file quarterly returns. 
In our opinion the impugned Rule is 

erely an attempt to deny the dealers 
the refund to which they are entitled 
under the Jaw or at any rate to make 
the enforcement of that right unduly 
difficult. 


6. In our judgment this is not 
a fit case where we should interfere 
in exercise of our powers under Arti~ 
cle 136 of the Constitution. These ap- 
peals are accordingly dismissed. The 
respondents are not represented þe- 
fore us. Hence there will be no order 


as to costs. 
Appeals dismissed. 
ae 
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Development Union Ltd., and others, 
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Index Notes — Civil P.C. (1908), 
O. 39, R. 1—Supreme Court will not 
interfere with the interim order pass- 
ed by High Court except in the most 


exceptional circumstances and when- 
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the interference would noft serve the 
interests of any of the parties. 

(Para 13) 
_ Mr. R K. Garg, Sr. Advocate, 
(Mr. S. C. Agarwal, Advocate of M/s. 
Ramamurthi & Co., Advocates, with 
him), for Appellant (in C. A. No. 1407 
of 1972) & for Respondent No. 2 (in 
C. A. No. 1408 of 1972); Mr. Ved 
Vyasa, Sr. Advocate (Mr. B.. Datta, 
Advocate, with him), for Respondent 
No. 1. (Gin C. A. No. 1407 of, 1972) & 
(C. A. No: 1408 of 1972); Mr. G. N. 
Dikshit, Sr. Advocate (Mr. Ravindra 
Bana, Advocate, with him). for Res- 
pondents Nos. 2-4 (in C. A. No. 1407 
of 1972) and for Appellant (in C. A 
No. 1408 of 1972). 


The following Judgment of the 
Court was delivered by 


: Ji— These two 
appeals on special leave are directed 
against an order dated 11 May 1972 
of the Division Bench of the Allaha- 
bad High Court confirming an earlier 
interim order passed ex parte on 31 
March 1972. The interim order chal- 
lenged by the appellants was passed 
under the following circumstances. 


2 Whe Lord Krishna Sugar 
Mills Ltd., the respondent No. 1 in 
both these appeals, is a company own- 
ing and operating a sugar factory in 
the District of Saharanpur in Uttar 
Pradesh, For the sake of convenience 
we shall hereafter refer to the Lord 
Krishna Sugar Mills Ltd. briefly as 
the petitioner. Between November, 
1971 and March, 1972 the petitioner 
received, certain supplies of sugarcane 
from the Saharanpur Co-operative Cane 
Development Union Ltd. (hereinafter 
referred to as the Cane-growers'’ So- 
ciety). [fhe supply of sugarcane in 
Uttar Pradesh is governed by vari- 
ous statutory provisions, namely the 
Sugarcane (Control) Order, 1966 (here- 
inafter referred to as the Order of 
1966), the U. P, Sugarcane (Regulation 
of Supply and Purchase) Act, 1953 
(hereinafter referred to as the Act of 
1953) and the U. P. Sugarcane (Regu- 
lation of Supply and Purchase) Rules, 
1954 (hereinafter referred to as .the 
Rules of 1954). Without going into de- 
tails at this stage we may indicate that 
the net effect of these statutory pro- 
visions is that specific areas are ear- 
marked for all sugar factories by the 
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Cane Commissioner, U. P. One such 
area was allotted to the petitioner 
company which was bound to take all 
its supplies from the cane-growers in 
that area. The supply of sugarcane 
is made through the Cane-growers’ 
Society. The Government of India 
has a right to fix the statutory mini- 
mum sugarcane price for any parti 
cular season and during the crushing 
season 1971-72 with which we are 
concerned in these appeals, the Gov- 
ernment of India had fixed the mini- 
mum sugarcane price for the peti- 
tioner’s sugar factory at Rs. 7.37 p. 
per quintal. There was also a statu- 
tory provision under . which it was 
incumbent on the Cane-growers’ Soci- 
ety to offer its crop of sugarcane to 
the petitioner who in turn was bound 
to accept the offer within 14 days. It 
was further provided that any factory 
which buys sugarcane which the cane- 
growers offer to it in the manner in- 
dicated above has to pay the price of 
the sugarcane within 14 days and if 
the payment of cane-price falls in ar- 
rears, the Cane Commissioner is to 
send a certificate to the Collector indi-~ 
cating the amount of arrears together 
with interest that may be due from 
any particular sugar factory. Upon the 
receipt of such a certificate from the 
Cane Commissioner, the Collector can 
proceed to recover from the factory 
concerned the amount certified as if 
it were an arrear of land revenue. 
3. We now turn to what actual- 
ly happened in this case. During the 
crushing season 1971-72 the petitioner 
purchased sugarcane from the Cane- 
growers’ Society between 14 Novem- 
ber 1971 and 7 March 1972. Prior to 
this purchase the Society had sent an 
offer for supply of 14 lakh quintals of 
sugarcane. The petitioner accepted 
that offer and the price agreed be- 
tween the parties was Rs. 11.44 p. per 
quintal. Altogether 12,07,987.64 quin- 
tals of sugarcane were sold by the 
Society to the petitioner for which 
the price payable at the contracted 
rate was Rs. 86,76,026.89 p. The peti- 
tioner contends that due to several 
factors over which the petitioner had 
no control but for which both Govern- 
ment and the Cane-growers’ Society 
are responsible, the petitioner’s finan- 
cial position deteriorated and the peti- 
tioner was not in a position to pay 
off the cane dues. On 24 March 1972 
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the petitioner received from the Cane 
Commissioner a Recovery Certificate 
which showed that a sum of Rupees 
53,28,668.86 p. was the outstanding 
dues ofthe petitioner forthe price of 
sugarcane and commission thereon fox 
the period ending 29 February 1972. 
On 24 March 1972 the actual outstand- 
ing dues from the petitioner amount- 
ed, according to the petitioner, to 
Rs. 21,25,877.19 p. We are told that on 
21 March 1972 the Collector, Saharan< 
pur attached the cash credit ‘account 
of the petitioner with the Central 
Bank of India. Saharanpur and also 
its accounts with the Punjab National 
Bank and the State Bank of India, 
Saharanpur. On the very next day 
ie. on 22 March 1972 the Tehsildar of 
Saharanpur attached the entire stock 
of sugar which the petitioner had 
pledged with his banks. On 27 March 
1972 the petitioner received a revised 
Recovery Certificate in respect of the 
cane dues for the period ending 
15 March 1972. This Certificate puf 
the figure of the petitioner’s dues af 
Rs. 32,43,877. The petitioner explains 
the discrepancy between those figures 
of the Recovery Certificates and its 
own statement of dues as on 25 March 
1972 by saying that both the Recovery 
Certificates do not — as in fact they 
possibly could not, take note of certain 
payments made by the petitioner sub= 
sequent to the dates upto which ihe 
Recovery Certificates calculated the 
dues. The petitioner, thereafter, 
moved a writ petition before the High 
Court of Allahabad challenging the 
validity of both the Recovery Certi- 


ficates dated 20 March 1972 
and 25 March 1972 respectively as 
well as the order dated 22 


March 1972 of the Tehsildar by 
which the said officer sought to attach 
the stocks of sugar pledged with the 
petitioner’s banks. Three principal 
grounds on which the Recovery Certi- 
ficates were challenged by the peti- 
tioner are as follows: 


(a) The Cane Commissioner could 
not issue Recovery Certificates for any 
amount in excess of the statutory cane 
price and since the petitioner had paid 
for the entire supply of cane received 
by it from the Cane-growers’ Society 
at the rate of the statutory price, Re- 
covery Certificates for realising the 
excess price contracted between the 
parties were not valid, 


yo 
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(b) After the Sugarcane (Control) 
Order of 1966 came into force the Col- 
lector was not entitled to recover 
the dues from the petitioner as 
arrears of land revenue by taking 
resort to a procedure which was in- 
troduced by the Act of 1953, but which 
according to the petitioner stood re- 
pealed by the provisions of the Con- 
trol Order of 1966. 


(c) The Cane~growers’ Society was 
not entitled to charge any amount for 
the sugarcane supplied by it during 
the 1971~72 season in excess of the 
statutory cane price and consequently 
the recovery proceedings for the rea- 
lisation of such amount were illegal. 


4, It appears that the High 
Court by an order dated 31 March 
1972 directed the issue of a notice 
against the respondents in that appli- 
cation who are the appellants in the 
two appeals before us. The High Court 
also passed an interim order of stay 
in the following terms: 


Until further orders the operation 
of the orders dated 21st March, 1972 
and 22nd March, 1972 attaching the 
moveables of the petitioner company 
shall remain stayed on the condition 
that the petitioner deposits a sum of 
Rs. 3 lakhs by 30th April, 1972 and 
further it continues to deposit the 
same amount each monthly on the 
22nd of the month till the entire 
amount due from the company is paid 
up. In case of any default the Interim 
Order shall stand automatically dis- 
charged. 


5. The interim order was con- 
firmed by the Division Bench on 11 
May 1972 after hearing the petitioner 
as well as the present respondents. 


6. The present appellants have 
now come on appeal with special leave 
against the order dated 11 May 1972 
by which the earlier stay order dated 
31 March 1972 was confirmed. 


T. The learned counsel for tħe 
Cane-growers’ Society sought to chal- 
lenge the Order of the High Court on 
the ground that the High Court should 
not have by an interim order postpon- 
ed a payment which under the statute 
was to be made within 15 days. On 
the assumption thatasum of Rs. 32.41 
akhs was the outstanding dues of the 
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petitioner company to the Cane-gro- 


wers’ Society, the High Court order 
provides for the payment of the entire 
sum by February, 1973. For all 
practical purposes, all that the 
High Court has done is to stay 
the operation of the recovery pro- 
ceedings initiated by the Collector and 
sanctioned by the statute and allow 
the petitioner company to pay the 
dues in easy instalments. The High 
Court has, therefore, by its order nul- 
lified the effect of Sub-clause (3) of 
Clause 3 of the Sugarcane (Control) 
Order, 1966 which was intended to 
protect the interests of the cane-gro- 
wers and which after an amendment 
made on 18 May 1968 reads as follows: 


*(3) Where a producer of sugar 
purchases any sugarcane from a gro- 
wer of sugarcane or from a Sugarcane 
Growers’ Co-operative Society, the 
producer shall, unless there is an agree- 
ment in writing to the contrary be-~ 
tween the parties, pay within fourteen 
days from the date of delivery of 
the sugarcane to the seller or tender 
to him the price of the cane sold af 
the rate agreed to between the pro- 
ducer and the sugarcane growers or 
sugarcane growers’ co-operative society 
or that fixed under sub-clause (1), as 
the case may be, either at the rate of 
the factory or at the cane collection 
centre or transfer or deposit the neces- 
sary amount in the Bank account of 
the seller or the co-operative society, 
as the case may be.” 


It was argued that the High Court had 
apparently accepted the claim of the 
Cane-growers’ Society that the entire 
amount for recovery of which certi- 
ficates had been issued was due to be 
recovered, and having done so the 
High Court had no jurisdiction to 
order payment by instalments spread 
over a long period even though there 
were statutory provisions to the effect 
thai the same was to be paid off 
within fifteen days of delivery of the 
sugarcane and in default to be recover- 
ed by the special certificate procedure. 
Though this was, in substance, the 
main argument in law of the learned 
counsel appearing for the Cane-gro- 
wers’ Society he took great pains to 
emphasise the prejudice that would 
be caused to a very large body of 
cane-growers if they were deprived of 
the benefit of statutory provisions 
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calculated to enforce immediate pay- 
ment of the price. We were told that 
the entire scheme of sugar control was 
devised to meet two difficulties. One 
was that it was not to the interest of 
the cane-growers to grow cane and that 
the cane-growers would much rather 
grow some other crops which are now 
more profitable. In the interest of the 
sugar-industry and also in the wider 
interests of the public, the cane-gro- 
wers are now compelled by Govern- 
ment to cultivate sugarcanes and to 
sell them to special factories to which 
the various areas of cane production 
were assigned. At the same time, the 
interests of the cane-growers had to 
be protected by ensuring a statutory 
minimum price limit for the canes 
produced and also by ensuring quick 
payment of the cane price by the fac- 
tories after they had received the sup- 
plies. The interim order passed by 
the High Court has, it was argued, 
completely defeated all the statutory 
provisions that have been made to en- 
sure a smooth working of the scheme 
and the order by delaying the pay- 
ment which is due from the factory 
is calculated to cause widespread suf- 
fering to the cane-growers, 


8. As against the above con~ 
tentions urged on behalf of the Cane- 
growers’ Society, it was contended on 
behalf of the petitioner that the spe- 
cial recovery procedure by the issue 
of certificates was applicable only for 
the recovery of the minimum statu- 
tory price. If the agreed price exceed- 
- ed the statutory minimum, then it 
was not open to the cane-growers to 
have recourse to the certificate pro- 
ceedings for recovery of the entire 
price agreed between them and the 
factory. The cane-growers were in that 
case to resort to ordinary action in 
the civil courts for recovery of the 
price in excess of the statutory mini- 
mum. Our attention was drawn to 
the provisions of Clause 3 of the U. P. 
Sugarcane (Regulation of Supply and 
Purchase) Rules, 1954 which provide 
for compulsory purchase of cane on 
the part of the occupier of a factory 
from a reserved area. Sub-clause (3) 
of ‘that Clause provides that the oc~ 
cupier of the factory for which an 
area has been reserved shall within 
fourteen days of the receipt of the 
offer enter into an agreement in Form 
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B or Form C of the Appendix with the 
cane-grcowers or the cane-growers’ 
co-operative society as the case may. 
be, in respect of the cane offered. The 
Form that is relevant in the instanf 
case, is Form B. Section 17 of the 
U. P. Sugarcane (Regulation of Sup- 
ply and Purchase) Act, 1953 provides 
that “tke occupier of a factory shall 
make such provision for speedy pay~ 
ment of the price of cane purchase 
by him as may be prescribed.” The 
word “prescribed” has been defined in 
clause (1) of sub-section (2) of the Act 
of 1953 to mean “prescribed by rules”. 
section 17 of the Act of 1953 further 
provides that upon the delivery of 
cane the occupier of a factory is liable 
to pay immediately the price of the 
cane so supplied together with all 
other sums connected therewith and 
if the person liable is in default in 
making the payment of the price for 
a period exceeding fifteen days from 
the date of delivery he will also pay 
interest at a rate of 7 1/2 per cent per 
annum from the date of delivery, Sub- 
sec, (4) of that Section provides that 
the Cane Commissioner shall forward 
to the Collector a certificate under his 
signature specifying the amount of 
arrears on account of the price of cane 
plus interest, if any, due from the oc- 
cupier of the factory and the Collector, 
on receipt of such a certificate, shall 
proceed to recover from such occupier 
the amount specified therein as if if 
were an arrear of Iand revenue. 


9. We are told that though the 
Act of 1953 contemplates an agree- 
ment in Form B between the parties, 
mo agreement was signed in the ins- 
tant case. In the circumstances the 
recovery procedure by certificate as 
provided for in the Act of 1953 does 
not apply in respect of the entire price 
agreed between the parties. any 
case, if is alleged that after the origi- 
nal agreement to supply 14 Iakh quin- 
tals, the Cane-growers’ Society resil- 
ed from that agreement and caused 
damage to the petitioner company. 
This fact itself, it is contended, ex- 
poses the claim of the Cane-growers’ 
Society to serious objections as to its 
quantum and makes it doubtful if the 
entire amount claimed could be re- 
covered from the petitioner by the 
application of certificate procedure. 

10. It was also argued before 
‘us on behalf of the petitioner that the 
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responsibility for the petitioners de- 
fault in the matter of payment lies on 
the Cane-growers’ Society as well as 


on the Government. The argument was. 


more or less on the following lines. 
Though the statute provided that the 
occupier of a factory and the sugar- 
cane growers either operating indivi- 
dually or through a society may come 
to an agreement for the supply of 
sugarcane at the statutory sugarcane 
price fixed by the Central Govern- 
ment which in this case was Rs. 7.37 p. 
per quintal, the Cane-growers’ Society 
coerced the petitioner to accept for 
the c 8 Season 1971-72, supply 
of Sugarcane at the price of Rs. 11.44p. 
per quintal. In other words, while the 
statutory price was Rs. 86,76,026.89p. 
they were being made to pay Rupees 
1,20,64,429.04p which really meant that 
the petitioner was being made to pay 
a sum of Rs. 33,88,402.15 p. in excess 
of the statutory price fixed by the 
: Government. While this caused hard~ 
ship to the petitioner, the Cane-gro- 
werg Society made it worse by not 
making full supply of the offered 
quantity and consequently by compel- 
ling the petitioner to close its crush- 
ing season prematurely and abruptly., 
The petitioner complained that though 
the normal crushing season during a 
particular year would be about 180 
days, the season for 1971-72 was only 
of 115 days. On top of this, we were 
told, the Central Government on 25 
May 1971 gave up the policy of partial 
control on sugar price. At the advent 
of the Indo-Pak War all the sugar 
factories including the petitioner’s 
made a voluntary offer to the Central 
Government that they would supply 
60 per cent of the sugar produced by 
them at a fixed price of Rs. 150 per 
quintal so that this sugar could be 
sold through the ‘fair price shops’. The 
remaining 40 per cent of the sugar 
produced by the factories was to re~ 
main with the sugar factories to be 
sold in the free market at the preva- 
lent prices, Following the usual trade 
practice the petitioner obtained finan- 
ces from banks by pledging the sugar 
produced by them.” The banks while 
advancing loans on the pledged sugar 
charge a commission of 15 per cent on 
the loans advanced. For this purpose, 
the banks fix the price of sugar ata 
uniform rate of Rs. 150 per quintal 


and do not take notice of the fact that 
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only 60 per cent of the petitioner’s 
produce has to be sold at Rs. 150 per 
petitioner 
in common with other .factory-owners 
to the payment of heavy commission 
to the banks. Finally, since the Central 
Government does not allow the sugar 
factories to sell sugar at once but com- 
pels them to release the supplies in 
accordance with monthly ‘release 
orders’ issued by the Government 
from month to month, the company’s 
receipts against sales of sugar are 
spread over'a period of at least 12 
months, These are the main reasons, 
according to the petitioner which have 
been responsible for the petitioner's 
failure to pay the dues of the Cane- 
growers’ Society in time. 


11. The only point of law 
which was raised on behalf of the 
petitioner in support of the said order 
of the High Court was that the Cane- 
growers’ Society was not entitled to 
recover any amount over and above 
the minimum sugarcane price fixed by 
the Central Government by taking 
resort to the recovery proceedings 
sanctioned under the Act of 1953. 


12. Mr. Dikshit appearing for 
the Collector, the Cane Commissioner 
and the Tahsildar who have filed one _ 
of these appeals argued that the Act 
of 1953 was framed in the interest of 
the cane-growers, the sugar fac- 


tories as well as the State. Mr. 
Dikshit supported the stand taken 


by the learned counsel appearing on 
behalf off the Cane-growers’ Society. - 


13. After hearing Jearned 
advocates appearing for the different 
parties we have no doubt in our mind 
that this is a case where we should 
not interfere with the stay order pass- 
ed by the High Court. For one thing 
it is only in the most exceptional cir- 
cumstances that this Court ever agrees 
to interfere with an interim working 
order passed by the High Courts. The 
principal contentions of the different 
parties in this case are yet to be heard 
and adjudicated by the High Court. It 
is not desirable that in delivering this 
judgment we make any observation 
which might influence the High Court 
in any manner in passing the final 
order in the writ application. Both the 
parties have sought to make out be- 
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fore us that the stand they are taking 
in this matter is the only possible 
stand that one can possibly take in 
the light of the relevant statutory pro- 
visions. It is apparent that the time 
` for deciding which of these rival con- 
tentions is correct has not yet come. 
In the circumstances, we do not see 
how we can interfere with the interim 
order passed by the High Court. The 
High Court apparently took into con- 
sideration the fact that any indefinite 
postponement of the payment of the 
outstanding dues of the petitioner 
might seriously prejudice the cane- 
_ growers. The High Court must have 
considered at the same time that to 
allow the certificate proceedings to be 
completed would have rendered the 
writ application made by the petitioner 
completely infructuous. They, there- 
fore, passed a working order protect- 
ing the interests of the cane-growers 
and at the same time keeping open 
issues which can be brought out at 
the time of adjudication. It was sug- 
gested to us on behalf of the Cane- 
growers’ Society that the proper order 
for the High Court in such circum- 
stances would have been to maintain 
the status quo and to keep the attach- 
ments undisturbed until the disposal 
of the writ petitions and at the same 
time to insist on the petitioner depo- 
siting the entire amount in court, so 
that the interests of the cane-growers 
could be protected in the event of dis- 
missal of the writ petition. While we 
are not in a position, in the absence of 
a judgment in this matter, to contem- 
- plate the reasons which induced the 
High Court to pass the instant order 
in its present form, it is impossible for 
us not to appreciate the fact that even 
if the High Court had passed an order 
asking the petitioner to deposit the 
entire amount at once that would not 
have helped the immediate needs of 
the cane-growers which according to 
the counsel of the Society are so 
pressing that it is incumbent on us to 
interfere even with an interim order 
passed by the High Court. At one 
stage, we considered the feasibility of 
making an order by which the peti- 
tioner could be compelled to make a 
deposit in court of a sum of Rupees 
8.26 lakhs which, according to the 
petitioner, is the amount that is still 
outstanding if one takes into accoun 


the various payments made by the 
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petitioner after the issue of the certifi- 
cates either on its own or in terms of 
the order of the High Court. We, how- 
ever, refrain from passing such an 
order for the simple reason that such 


an order would make very little dif- 


ference to the parties. This sum would 
in any case be payable by the peti- 
tioner in course of a little over two 
months’ time. Had we passed such an 
order we would have only expedited 
the realisation of the outstanding dues 
of the cane-growers by an insigni- 
ficantly short period. This we are un- 
willing to do. This cannot help any 
of the parties and there can be hard- 
Iy any point in taking the extraordi- 
nary step of interfering with an in- 
terim order of the High Court when 
such interference cannot serve the in- 
terests of any party whatsoever. In 
this view of the matter these appeals 
fail. In the particular facts and cir- 
cumstances of the case we make no 
order as to costs. 


14. Before parting with this 
case we must point out that it has 
been our intention not to make any 
comment or observation regarding the 
merits of this case. In fact, we have 
deliberately refrained from examining 
the merits of the different contentions 
and we make it clear that nothing that 
we havesaid here should betaken as 
an expression of our opinion on the 
merits of the case or the correctness 
of the figures relating to the amount 
due from the petitioner. We would 
also, like to indicate that in matters 
of this nature, it was open to the par- 
ties to move the High Court for a very 
expeditious disposal of the writ peti- 
tion itself and we have no doubt that 
Owing to the urgency of giving a deci- 
sion, there being other similar peti- 
tions stated to be pending, the High 
Court would have ordered a very 
che hearing of the writ petition it- 
self. 


Appeal dismissed. 
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Administration, Respondent. 
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Index Note:— (A) Constitution of 
india, Art. 136 — Concurrent finding of 
fact — Supreme Court will not inter- 
fere. (Para 7) 

Index Note:— (B) Constitution of 
India, Art. 136 — New plea of law — 
Going to root of appellant’s conviction 
can be allowed to be raised for first 
time, (Para 8) 

Index Note:— (C) Constitution of 
India, Art. 136 — Power to examine 
evidence for itself or to remand -—— 
When not exercised. 


Brief Note-— (C) Where the accus- 
ed had been convicted under Section 5 
(1) (d) and (2). Prevention of Corrup- 
tion Act and Section 161, LP.C. by in- 
voking the presumption under Section 4 
(1) of the Act. and the proceedings 
were pending for 7 years it would not 
be just and fair to prolong the pro- 
ceedings by remanding the case to the 
“rial Court to determine the guilt of 
the accused under Section 5 (1) (d) and 
(2) of the Act, without recourse to pre- 


1970, 


sumption under Section 4 (1). The 
Supreme Court would not also re-exa- 
mine the evidence for itself except 


where the larger interest of justice so 
demands, (Para 9) 


Index Note:— (D) Prevention of 
Corruption Act (1947). S. 5 (1) (d) and 
42) — Sentence — Special reasons for 
passing sentence less than one year. 


Brief Note:— (D) In considering the 
special reasons the judicial discretion of 
the Court is as wide as the demand of 
the cause of substantial justice. 

(Para 10) 
Cases Referred: Chronological Paras 
ATR 1971 SC 1420 = 1971 Cri LJ 
1119. R. C. Mehta v. State of 
Punjab . 

Judgment of the Court was deliver- 
ed by 

DUA, J.:— The appellant in this 
appeal by special leave challenges the 
judgment and order of a learned single 
Judge of the High Court of Delhi dated 
‘October 29. 1969 upholding, on appeal, 
the appellant’s conviction under Sec- 
tion 5 (2) read with Section 5 (1) (d) 
of Corruption Act, 
1947 and. under Section 161. LP.C, The 
‘Special Judge convicting the appellant 
‘by his order dated May 24, 1967. had 
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imposed a sentence of rigorous impri- 
sonment for 1} years and also imposed’ 
a fine of Rs. 200/- with three months’ 
further imprisonment in case of default 
of payment of fine under Section 5 (2) 
read with Section 5 (1) (d) of the Pre-, 
vention of Corruption Act; a similar 
substantive sentence of imprisonment 
was imposed under Section 161. I.P.C. 
Both the substantive sentences were to 
run concurrently, The High Court on 
appeal reduced the substantive sentence 
of imprisonment under both counts to 
rigorous imprisonment for one year 
each. The sentence of fine and impri- 
sonment in default of payment of fine 
was maintained. 

2: Shri R., L. Kohli, the learned 
counsel for the appellant has addressed 
elaborate arguments in support of this 
appeal and has severely criticised the 
judgments and orders of both the courts 
below. Before considering the grounds 
of challenge) we may appropriately re- 
fer to the broad features of the prose- 
cution story. 


3. One Madan Singh, who has 
appeared as P.W. 3 at the trial Court, 
was holding contract for supply of 
vegetables to the Seva Kendra run by 
Delhi Administration for the benefit of 
beggars. The Store-keeper of the Ken- 
dra, B. G, Goswami (appellant) is said 
to have told the contractor that if the 
latter paid bribe to him. then all sorts 
of vegetables supplied by him would be 
acceptable, but in case he did not do So, 
no vegetable brought by him would be 
received. Madan Singh brought this 
demand to the notice of Shri Har Narain 
Singh, P.W. 10. D.S.P.. Anti-Corruption 
Police on 7-1-1966. The D.S.P, there- 
upon organised a raiding party consist- 
ing of Shri Kewal Ram (P.W, 1) and 
Shri Ram Rikh (P.W. 5). two officials 
of the Sales Tax Department and some 
policemen. Madan Singh produced five 
currency notes of Rs, 10/- each and the 
witnesses are stated to have seen their 
numbers. The D.S.P. duly recorded 
those numbers in his proceedings, Madan 
Singh is then said to have paid the five 
currency notes to the appellant at 
Kiran Restaurant and the D.S.P. is stat- 
ed to have recovered them from the 
right side pocket of the appellant’s coat 
immediately thereafter. 


4, The trial Court after consider- 
ing the evidence led in the case, ac- 
cepted the prosecution story in essential 
particulars and relying on the pre- 
sumption embodied in Section 4 (1) of 
the Prevention of Corruption Act con- 
victed the appellant as already noticed. 

5. In the High Court the learn- 
ed single Judge also felt that the -pro- 
gsecution case was fully supported by 
the evidence of the complainant P.W. 3 
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and the two independent witnesses, 
Kewal Ram (P.W. 1) and Ram _ Rikh 
(P.W. 5). The High Court noticed the 


fact that Kewal Ram and Ram Rikh 
who had been directed by the 
D. S. P. to hear the conversation 
between the complainant and the ap- 
pellant were not able to hear distinct- 
ly such conversation as the radio in the 
Restaurant was being played ata 
very high pitch, but as both of them 
had deposed to have themselves seen 
with their own eyes the currency 
notes being given by the complainant 
to the appellant and the same were 
recovered by the D. S. P. from the 
same pocket of the appellant’s coat in 
which the currency notes had been 
put by him after acceptance, their 
failure to distinctly hear the conver- 
sation was held to be immaterial. The 
High Court also referred to the pre- 
sumption embodied in Section 4 (1) 
of the Prevention of Corruption Act 
' and observed that this presumption 
would apply only if it was established 


that the appellant had actually ac- 
cepted the currency notes. If, how- 
ever, the prosecution evidence falls 


short of what is required to prove the 
fact of acceptance or if the money 
had either been planted or foisted 
on the appellant by means of decep- 
tion or a trick, then this statutory 
presumption could not be invoked for 
establishing the appellant’s guilt. After 


noticing this principle the learned 
single Judge dealt with the appel- 
lant’s explanation. That explanation 


was that the currency notes in ques- 
tion had been concealed within the 
folds of the bills which the appellant 
had to submit in respect of the sup- 
plies of vegetables by him and that, 
therefore, the appellant was unaware 
of the existence of the currency notes 
within the folds of the said bills. Re- 
liance in support of this suggestion 
was sought, on behalf of the appellant 
in the High Court from the statement 
of the complainant Madan Singh, 
P. W. 3 that the appellant had refus- 
ed to accept the currency notes in the 


Restaurant in the first instance but 
they were later handed over to the 
appellant along with the bills. The 


learned single Judge did not believe 
this version for the reason that Kewal 
Ram (P. W. 1) and Ram Rikh 
(P. W. 5) had not referred to any such 


refusal by the appellant and it was 
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not put to them in cross-examination 
that any bills had been passed on to 
the appellant along with the currency 
notes. These witnesses having clearly 
stated that what was passed on by 
the complainant to the appellant were 
currency notes which were clearly 
visible to them, the defence sugges- 
tion was also unacceptable. Assuming, 
however, for the sake of argument, 
that the complainant was telling the 
truth that the appellant had initially 
declined to accept the bribe, the com- 
plainant’s later statement that he ac- 
tually passed on the currency notes 
to the appellant who accepted them: 
with full knowledge, although the 
bills also accompanied the currency 
notes, could not be of any avail tam 
the appellant’s defence. The initial 
hesitation on the part of the appel- 
lant must, according to the High. 
Court, have been overcome when the 
complainant placed the currency notes. 
inside the folds of the bills. The 
High Court in this connection added 
that the witnesses must have seen the 
complainant putting the money with. 
the folds of the bills and then passing 
the same on to the appellant. The ap- 
pellant was accordingly held to have- 
accepted the currency notes from the 
complainant with full knowledge of 
the fact that what was being passed 
to him was money that was not le- 
gally due to him. The presumption. 
under Section 4 (1) of the Prevention 
of Corruption Act was in the circum- 
stances considered to be applicable to 
the case with full force. On this view, 
the High Court recorded the order as 
already noticed. 

6. Before us, Shri R. L. Kohli, 
the learned counsel for the appellant 
has very strongly contended that the 
appellant’s conviction is wholly un- 
sustainable both on facts and in law. 
According to him, Madan Singh com- 
plainant, P. W. 3 had a grudge against 
the appellant because the defective 
supplies of vegetables made by him 
had not been condoned. The appellant 
had declined to receive the bills for 
the supply of vegetables which Madan 
Singh wanted to hand-over to the ap- 
pellant personally. Madan Singh, it 
appears, played a trick by placing the 
currency notes in question concealed 
within the folds of the bills and hand- 
ed over the bills to the appellant in 
the restaurant. The appellant, accord- 
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ing to the submission, was wholly un- 
aware of the existence of the currency 
notes within the folds of those bills. 
It was, therefore, not possible to come 
to a finding that the appellant had ac- 
cepted the currency notes which were 
later recovered fromhim along with 
the said bills. The next argument 
strongly pressed on behalf of the ap- 
pellant relates to the presumption per- 
missible under S. 4 (1) of the Pre- 
vention of Corruption Act. This pre- 
sumption according to Shri Kohli, ex- 
pressly excludes cases covered under 
Section 5 (1) (d) of that Act. The ap- 
pellant’s conviction under that clause 
of Section 5 (1) would, therefore, 
have to be examined by ignoring the 
presumption. Once that presumption is 
excluded, the evidence on the point 
falls far short of the required stand- 
ard for sustaining conviction in 2 
criminal Court. This, the learned 
counsel says, would only leave the 
offence under Section 161, I. P. C. 
But with respect to the offence under 
this section, if the presumption is 
forthcoming and if the argument with 
respect to the appellants plea of ig- 
norance about the existence of the 
currency notes within the folds of the 
bills is not accepted, the counsel had 
` practically nothing more to say on the 
question of conviction thereunder. In 
that event, the learned counsel made 
a plea of, what he called, mercy, by 
submitting that the offence was com- 
mitted as far back as January, 1966 
and he has undergone the harassment 
of the trial and of the appellate pro- 
ceedings during all these years and 
has been on bail since 1970. This, ac- 
cording to the submission, should be 
considered a sufficient punishment, 
particularly when the appellant must 
also lose his job. 

7. In our opinion, the evi- 
dence in the case which has been pro- 
perly appraised by the Special Judge 
and by a learned single Judge of the 
High Court fully establishes that the 
appellant accepted the curency notes 
on January 7, 1966 in Kiran Restau- 
rant from Madan Singh and the same 
were recovered from his possession 
soon thereafter by the raiding party 
headed by the D. S. P., Anti-Corrup- 
tion, Shri Har Narain Singh, P. W. 10. 
We no doubt permitted the learned 
counsel for the appellant to take us 
through the relevant evidence because 


B. C. Goswami v. Delhi Administration (Dua J.) [Prs. 6-8] S. C. 1459 


it was suggested that the presumption 
permissible under Section 4 (1) of the 
Prevention of Corruption Act was not 
at all permissible in this - case be- 
cause there was no evidence with re- 
gard to the acceptance of money om 
which any rational or reasonable con-- 
clusion to that effect would be based. 
After going through the evidence wel 
entertain no doubt that the two 
Courts below have appraised the evi- 
dence correctly and their conclusion is 
not open to further- re-examination by}. 
this Court by way of independent re-! 
appraisal of the evidence for itself. 
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8. Now with respect to the 
question of presumption we feel that} 
there is merit in Shri Kohli’s submis-} 
sion with respect to the offence under] 
section 5 (1) (d) of the Prevention ofi: 
Corruption Act that the statutory} 
presumption is not available with res- 
pect to it. No doubt, this point wasi 
not raised in the Courts below and itk 
also escaped the attention both of the 
Special Judge and the High Court. 
The decision in R. C. Mehta v. State 
of Punjab, AIR 1971 SC 1420, was ap-} 
parently not brought to the notice of 
the Courts below. But being a ques-f 
tion of pure law which goes to the 
root of the matter relating to the ap-} 
pellant’s conviction under Section 
(1) (d) and Section 5 (2) of the Pre 
vention of Corruption Act, this Cour 
would be fully justified in takin 
notice of this argument. The appel- 
lant has, however, also been convict- 
ed under Section 161, ILP.C., an 
offence to which the presumption em- 
bodied in Section 4 (1) of the Pre- 
vention of Corruption Act is admitted- 
ly applicable. According to the res- 
pondent, even without pressing inte: 
service the said presumption the of- 
fence under Section 5 (2) and Sec. & 
(1) (d) is fully established by cogent 
evidence on the present record. In 
view of these considerations and im 
view of our decision on the questiom 
of sentence to which we will advert 
later, we feel it is unnecessary frons 
the point of view of substantial jus- 
tice to go into the question of pre- 
sumption in this appeal. If we up- 
hold Shri Kohli’s submission on this 
point; then we will have to either ex- 
amine the evidence ourselves or to re- 
mand the case to the trial court for @ 
fresh decision whether or not the of-. 
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fence under S. 5 (1) (d) read with Sec- 
tion 5 (2) of the Prevention of Cor- 
ruption Act is proved beyond doubt 
on the evidence after ignoring the 
statutory presumption. In this con- 
nection it is noteworthy that the of- 
fence in question was committed in 
January 1966, more than 7 years ago. 
The appellant was-released on bail in 
February 1970 by this Court and now 
_we are in May 1973. Criminal pro- 
ceedings lasting for more than 7 years 
would by itself mean considerable 
harassment for an accused person. It 
causes not only mental worry but it 
also means expense apart from attend- 
ance in Court anda feeling of agonising 
suspense caused by the prolonged 
uncertainty of the result obstructing 
the continuity of his normal life. We 
also cannot ignore the fact that the 
appellant must lose his job. 

9. On the facts and circum- 
stances of this case, we do not think 
it would be fair or just to further pro- 
long these proceedings by remanding 
the case to the trial Court. This Court 
also does not examine the evidence 
‘for itself under Article 136 of the 
Constitution except where the larger 
interest of justice so demands. In the 
present case it is the same facts which 
constitute an offence under Sec. 161, 
L P.C., and under Section 5 (1) (d) 
read with Section 5 (2) of the Preven- 
tion of Corruption Act. Therefore, 
there is no question of grave failure 
of justice or of a guilty party escap- 
ing justice, if we do not examine the 


. Jevidence for ourselves for determining 


the guilt of the appellant under Sec- 
tion 5 (1) (d) read with Section 5 (2) 
of the Prevention of Corruption Act. 

10. As already observed, 
appellant’s conviction under 5S. 161, 
I. P.C., was rightly upheld by the 
High Court and there is no cogent 
ground made out for our interference 
with that conviction. The sentence of 
imprisonment imposed by the High 
Court for both these offences is one 
year and this sentence is to run con- 
currently. The only question which 
arises is that under Section 5 (1) (d) 
read with Section 5 (2) of the’ Pre- 
vention of Corruption Act the mini- 
mum sentence prescribed is rigorous 
mprisonment for one year and there 
nust also be imposition of fine. The 
sentence of imprisonment can be for 
a lesser period but in that event the 
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Court has to assign special reasons 
which must be recorded in writing. In 
considering. the special reasons the 
judicial discretion of the Court is as 
wide as the demand of the cause of 
substantial justice. Now the question 
of sentence is always a difficult ques- 
tion, requiring as it does, proper ad- 
justment and balancing of various 
considerations which weigh with a 
judicial mind in determining its ap- 
propriate quantum in a given case. 
The main purpose of the sentence 
broadly stated is that the accused 
must realise that he has committed 
an act which is not only harmful to 
the society of which he forms an inte- 
gral part but is also harmful to his 
own future, bothasan individual and 
asamember ofthe society. Punishment 
is designed to protect society by de- 
terring potential offenders as also by 
preventing the guilty party from re- 
peating the offence. it is also designed 
to reform the offender and re-claim 
him as a law abiding citizen for the 
good of the society as a whole. Re- 
formatorv, deterrent and punitive as- 
pects of punishment thus play their 
due part in judicial thinking while de- 
termining this question. In modern 
civilized societies, however, reforma- 
tory aspect is being given somewhat 
greater importance. Too lenient as 
well as too harsh sentences both lose 
their efficaciousness. One does not 
deter and the other may frus- 
trate thereby making the offender a 
hardened criminal. In the present 
case, after weighing the considerations 
already noticed by us and the fact 
that to send the appellant back to 
Jail now after 7 years of the agony 
and harassment of these proceedings 
when he is also going to lose his job 
and has to earn a living for himself 
and for his family members and for 
those dependent on him, we feel that 
it would meet the ends of justice 1f 
we reduce the sentence of imprison- 
ment to that already undergone but 
increase the sentence of fine from 
Rs. 200/~ to Rs. 400/. Period of im- 
prisonment in case of default will re- 
main the same. 

11. This appeal is accepted in 
part in the terms just stated. 


Sentence reduced. 
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INTRODUCTORY EDITORIAL NOTE 


It was held by the Supreme Court 
in Shankari Prasad v. Union of India, 
(AIR 1951 SC 458) that an Act of Parlia- 
ment duly passed under Art. 368 (relating 
to the amendment of the Constitution) 
would be valid even if it curtailed any of 
the fundamental rights conferred by Part 
III of the Constitution. This view pro- 
ceeded on the ground that such an Act 
would not come under the expression 
“law in Art. 13 (2), as such expression is 
only applicable to a legislative measure 


and not to a Constituent measure, (as an 


amendment of the Constitution would 
obviously be). The above view was af- 
firmed by the Supreme Court in Sajjan 
Singh v. State of Rajasthan, (AIR 1965 
SC 845). But the above view was over- 
ruled by the Supreme Court in its later 
decision in the well-known Golak Nath’s 
case, (AIR 1967 SC 1648) in which it was 
held that the word ‘law’ in Art. 18 (2) 
would not only cover a legislative mea- 


sure but also a constituent measure so 


that Parliament had no power under Arti- 
cle 868 to make any Jaw taking away or 
abridging any of the fundamental rights 
under Part III of the Constitution. 
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‘The decision of the Supreme Court 
in Golak Nath’s case also proceeded on 
the ground that Art. 368 related only to 
the procedure for amending the Consitu- 


tion but did not confer on the Parliament 
any power to do so. 


The Constitution 24th Amendment 
Act was passed to get over this decision 
of the Supreme Court in Golak Nath’s 
case, on both these points. The 24th Am- 
endment expressly empowers the Parlia- . 
ment to amend any provisions of the Con- 
stitution including those relating to Funda- 
mental rights and further, makes Art. 18 
of the Constitution inapplicable to an am- 
endment of the Constitution under Arti- 
cle 368. 


But it is plain that so long as Golak 
Nath’s case stands, the above amend- 
ment would itself be impeachable on the 
same ground on which the Supreme Court 
held in Golak Nath’s case that the Parlia- 
ment has no power of amending the 
Constitution so as to take away or abridge 
the fundamental rights conferred by Part 
III of the Constitution. 

So also Golak Nath’s case would 
come in the way of the validity of all 
other Constitutional amendments affecting 
the fundamental rights under Part III. 
The Constitution 25th, 26th and 29th Am- 
endment Acts, all fell under this category, 
as they all adversely affected the funda- 
mental rights under Part III of the Con- 
stitution. 
by some of the affected persons question-" 
ing the validity of the above Constitu- 
tion Amendment Acts, including the 24th 
Amendment Act. 

Hence, the principal question before 
the Supreme Court in the present case 
was whether the Golak Nath’s case 
was to be upheld or to be overruled. A 
Special Bench of 13 Judges unanimously 
upheld the constitutional validity of the 
Constitution 24th Amendment Act, 1971 
and in doing so, overruled the prior deci- 
sion of the Supreme Court in Golak Nath’s 
case and cleared the way for upholding 
the validity of the other Constitution Am- 
endment Acts which were questioned be- 
fore the Special Bench in the writ peti- 
tions. 

The following summary of the view 
of the majority of the Special Bench was 
issued, after the judgments had been deli- 
vered. The summary was signed by the 
following nine Judges. 4 

(S. M. Sikri, C. J., J. M. Shelat, K. S. 
Hegde, A. N. Grover, P. Jaganmohan 
Reddy, D. G. Palekar, H. R. Khanna, A. K. 
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Mukherjea and Y. V. Chandrachud TJ.) 
who were the members of the Special 


Bench. i 
SUMMARY 


“The View by the majority in these 
writ petitions is as follows :-— 


J. Golak Nath’s case is overruled; 


9. Article 868 does not enable Parlia- 
ment to alter the basic structure or frame- 
work of the Constitution; 

8. The Constitution (Twenty-fourth 
Amendment) Act, 1971 is valid; 


4, Section 2(a) and 2(b) of the Con- 
stitution (Twenty-fifth Amendment) Act, 
1971 is valid; 


5. The first part of Section 8 of the 
Constitution (Twenty-fifth Amendment) 
Act, I971 is valid. The second part, 
mamely, “and no law containing a dec- 
faration that it is for giving effect to such 
policy shall be called in question in any 
Court on the ground that it does not give 
effect to such policy” is invalid; 

6. The Constitution (Twenty-ninth 
Amendment) Act, 1971 is valid. 

The Constitution Bench will deter- 
mine the validity of the Constitution 
{Twenty-sixth Amendment) Act, 1971 (re- 
lating to abolition of privy purses and 
privileges of princes) in accordance with 


daw. 
| HEAD NOTES 


Index Note :— (A) Constitution of 
india, Art. 868 (before amendment by 24th 
Amendment) — Scope — Contains both 
power and procedure to amend Constitu- 
tion — All Articles including those relat- 
mg to fundamental rights can be am- 
ended, (AIR 1967 SC 1648, Overruled) 
provided that the basic structure and 
Framework of the Constitution are not al- 
tered — Basic structure and framework 
— Meaning explained and illustrated — 
“Amendment” — Meaning explained — 
{X-Ref :— Constitution of India, Art. 18). 

Brief Note :— (A) (Per Majority, Ray, 
Palekar, Mathew, Beg, Dwivedi and 
Chandrachud, JJ. Contra):— Art. 368 
does not enable the Parliament to alter 
the basic structure or frame-work of the 
Constitution. 

(Per Majority Sikri, C. J. Contra — 
See pt. (B)) :— Power to amend the Con- 
Stitution is to be found in Art. 868 (as it 
stood even before the 24th Amendment) 
and’ not elsewhere. Article 368 contained 
both the power and procedure for amend- 
ing the Constitution. 


(Per Majority, Sikri, C. J., Shelat, 
Hegde, Grover and Mukherjea, JJ. Con- 
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ti There are no implied limitations 
on the power of amendment under Arti- 
cle 368. 


Per Jaganmohan Reddy, J.:— It is 
not necessary to consider in this case the 
question of the existence or non-existence 
of implied or inherent limitations. 

(Para 1152) 


Per Sikri, C. J.:— In the Constitu- 
tion the word “amendment” or “amend” 
has been used in various places to mean 
different things. In some articles, the 
word “amendment” in the context has a 
wide meaning and in another context it 
has a narrow meaning. In view of the great 
variation of the phrases used all through 
the Corstitution it follows that the 
word “amendment” must derive its colour 
from Art. 868 and the rest of the provi- 
sions of the Constitution. Reading the 
Preamble, the fundamental] importance of 
the freedom of the individual, indeed its 
inalienability, and the importance of the 
economic, social and political justice men- 
tioned in the Preamble, the importance 
of directive principles, the non-inclusion 
in Art. 868 of provisions like Arts. 52, 53 
and various other provisions, an irresisti- 
ble conclusion emerges that it was not 
the intertion to use the word “amend- 
ment” in the widest sense. It was the 
common understanding that fundamental 
rights wculd remain in substance as they 
are and they would not be amended out 
of existence. It seems also to have been 
a common understanding that the funda- 
mental features of the Constitution, 
namely, secularism, democracy and the 
freedom of the individual would always 
subsist in the welfare State. In view of 
the above reasons, a necessary implica- 
tion arises that there are implied limita- 
tions on zhe power of Parliament and that 
the expression “amendment of this Con- 
stitution” has consequently a_ limited 
meaning in our Constitution. The expres- 
sion “amendment of this Constitution’ in 
Art, 368 means any addition or change 
in any of the provisions of the Constitu- 
tion within the broad contours of the 
Preamble and the Constitution to carry 
out the objectives in the Preamble and 
the Directive Principles. Applied to fun- 
damental rights, it would mean that while 
fundamental rights cannot be abrogated, - 
reasonabie abridgments of fundamental 
rights can be effected in the public in- 
terest. This meaning would enable Parlia- 
ment to adjust fundamental rights in 
order to secure what the Directive Prin- 
ciples direct to be accomplished, while 
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maintaining the freedom and dignity of 
every citizen. The true position sis that 
every provision of the Constitution can 
be amended provided in the result the 
‘basic foundation and structure of the Con- 
stitution remains the same. The basic 
structure may be said to consist of the 
following features : 


(1) Supremacy of the Constitution: 


(2) Republican and Democratic form 
of Government; 

(3) Secular character of the Constitu- 
tion; 

(4) Separation of powers between the 
legislature, the executive and the judi- 
ciary; 

(5) Federal character of the Consti- 
tution. (Paras 68, 88, 292, 293, 294, 

297, 299, 302) 

Per Shelat and Grover, JJ. :—- Though 
the power to amend cannot be narrowly 
construed and extends to all the Articles 
it is not unlimited so as to include the 
power to abrogate or change the identity 
‘or the Constitution or its basic features 
even if the amending power includes the 
power to amend Art. 13 (2), the power 
is not so wide as to include the power 
to abrogate or take away the fundamental 
‘freedoms. (Para 624) 

Per Hegde and Mukherjea, JJ. :— 
‘The Parliament has no power to abrogate 
or emasculate the basic elements or 
fundamental features of the Constitution 
‘such as the sovereignty of India, the 
democratic character of our polity, the 
unity of the country, the essential fea- 
tures of the individual freedoms secured 
to the citizens. Nor has the Parliament 
the power to revoke the mandate to build 
a Welfare State and egalitarian society. 
‘These limitations are only illustrative and 
not exhaustive. Despite these limitations, 
however, there can be no question that 
the amending power is a wide power and 
it reaches every Article and every part of 
the Constitution. (Para 682) 

Per Jaganmohan Reddy, J.:— The 
«vord ‘amendment’ in Art. 868 does not 
include ‘repeal’, Parliament could amend 
Art. 868 and Art. 18 and also all the 
fundamental rights and though the power 
of amendment is wide, it is not wide 
enough to include the power of totally 
abrogating or emasculating or damaging 
any of the fundamental rights or the es- 
‘sential elements in the basic structure of 
the Constitution or of destroying the 
identity of the Constitution. Within these 
‘Jimits, Parliament can amend every article 
of the Constitution. (Para 1222) 
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Per Khanna, J.:— Amendment of the 
Constitution necessarily contemplates that 
the Constitution has*not to be abrogated 
but only changes have to be made in it. 
The word “amendment”? postulates that 
the old constitution survives without loss 
of its identity despite the change and 
continues even though it has been sub- 
jeċted to alterations. As a result of the 
amendment, the old constitution cannot 
be destroyed and done away with; it is 
retained though in the amended form. 
The words “amendment of the Constitu- 
tion” with all their wide sweep and 
amplitude cannot have the effect of des- 
troying or abrogating the basic structure 
or frame-work of the Constitution. It 
would not be competent under the garb 
of amendment, for instance, to change the 
democratic government into dictatorship 
or hereditary monarchy nor would it be 
permissible to abolish the Lok Sabha and 
the Rajya Sabha. The secular character of 
the State according to which the State 
shall not discriminate against any citizen 
on the ground of religion only cannot 
likewise be done away with. Provision 
regarding the amendment of the Constitu- 
tion does not furnish a pretence for sub- 
verting the structure of the Constitution 
nor can Art. 868 be so construed as to 


embody the death wish of the Constitu- ~ 


tion or provide sanction for what may 
perhaps be called its lawful harakiri. 
Such subversion or destruction cannot be 
described to be amendment of the Con- 
stitution as contemplated by Art. 368. 
Subject to the retention of the basic struc- 
true or frame-work of the Constitution, the 
power of amendment is plenary and in- 
cludes within itself the power to amend 
the various articles of the Constitution, 
including those relating to fundamental 
rights as well as those which may be 
said to relate to essential features. No 
part of a fundamental right can claim 
immunity from amendatory process by 
being described as the essence or core 
of that right. The power of amendment 
would also include within itself the power 
to add to, alter or repeal the various arti- 
cles. (Paras 1487, 1550) 


Per Ray, J.:— The power to amend 
is wide and unlimited. The power to 
amend means the power to add, alter or 
repeal any provision of the Constitution. 
There can be or is no distinction between 
essential and unessential features of the 
Constitution to raise any impediment to 
amendment of alleged essential features. 
Parliament in exercise of constituent 
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power can amend any provision of the 
Constitution. Under Art. 368 the power 
to amend can also be increased. Amend- 
ment does not mean mere abrogation or 
wholesale repeal of the Constitution. An 
amendment would leave an organic 
mechanism providing the Constitution, 
organisation and system for the State. 
Orderly and peaceful changes in a con- 
. stitutional manner would absorb all am- 
endments to all provisions of the Con- 
stitution which in the end would be “an 
amendment of this Constitution.” 

(Para 1078) 


Per Palekar, J.:— An amendment of 
the Constitution abridging or taking away 
a fundamental right conferred by Part III 
of the Constitution is not void as con- 
travening the provisions of Art. 13 (2). 
The power of amendment can reach all 
provisions whether important or unimpor- 
tant, essential or unessential. If the doc- 
trine of unamendability of the core of 
essential features is accepted, it will 
mean that we add some such proviso 
below Art. 368: “Nothing in the above 
Article will be deemed to authorise an 
Amendment of the Constitution, which 
has the effect of damaging or destroying 
the core of the essential features, basic 


-e principles and fundamental elements of 


“the Constitution as may be determined 
by the Courts”. This is quite impermis- 
sible. (Paras 1343, 1826) 
Per Mathew, J.:— The power to 
amend under Art. 868 as it stood before 
the 24th Amendment was plenary in 
character and extended to all the provi- 
sions of the Constitution, All the provi- 
sions of the Constitution can be amended 
by way of addition, variation or repeal. 
The only limitation is that the Constitu- 
tion cannot be repealed or abrogated in 
the exercise of the power of amendment 
without substituting a mechanism by 
which the State is constituted and 
organised. (Para 1798) 
Per Beg, J.:— The word ‘amend- 
ment’ may not include the power of 
completely abrogating the Constitution at 
one stroke. It, however, seems wide 
enough to erode the Constitution com- 
pletely step by step so as to replace it 
by another Constitution. (Para 1849) 
.Per Dwivedi, J.:— The word ‘am- 
endment’ in Art. 868 is broad enough 
to authorise the varying, repealing, or 
abrogating each and every provision in 

the Constitution including Part ITI. 
(Para 2008) 


Per Chandrachud, J. :— The power of 
r 
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amendment of the Constitution conferred 
by Art. 868 as it stood before 24th Am- 
endment was wide and unfettered. It 
reached every part and provision of the 


Constitution. AIR 1967 SC 1643, Over- 
ruled. (Para 2156) 
Index Note:— (B) Constitution 


(Twenty-fourth Amendment) Act (1971) 
expressly empowering Parliament to 
amend by way of addition, variation or 
repeal any provision of the Constitution 
and making Article 13 not applicable to 
such Amendment — Validity — Is valid 
_— oe :— Constitution, Arts. 13 and 
368). 

Brie? Note:— (B) The Constitution 
a Amendment) Act (197]) is 
valid. 


Per Sikri, C. J.:— The Constitution 
(Twenty-fourth Amendment) Act, 1971, in 
so far as it transfers power to amend the 
Constitution from the  residuary entry 
(Entry 97, List I) or Art. 248 of the Con- 
stitution to Art. 868, is valid; in other 
words A-t. 368 of the Constitution as now 
amended by the Twenty-fourth Amend- 
ment Act deals not only with the pro- 
cedure for amendment but also confers 
express power on Parliament to amend 
the Constitution. 

Clause (e) of the proviso to the Arti- 
cle does not give any different power 
than what is contained in the main arti- 
cle. The meaning of the expression 
“Amendment of the Constitution” does not 
change when one reads the Proviso. It 
the meaning is the same, Art. 368 can 
only be amended so as not to change its 
identity completely. 

The words “notwithstanding anything 
in the Constitution” are not designed to 
widen the meaning of the words “amend- 
ment of the Constitution”. They have 
the effect of getting rid of the argument 
that Art. 248 and Entry 97, List I con- 
tain the power of amendment. Similarly, 
the insertion of the words “in exercise of 
its constituent power” only serves to ex- 
clude Art. 248 and Entry 97, List I and 
emphasises that it is not ordinary legisla- 
tive power that Parliament is exercising 
under Art. 868 but legislative power of 
amending the Constitution. Article 13 (2) 
as existing previous to the 24th amend- 
ment as interpreted by the majority in 
Golak Nath’s case, (AIR 1967 SC 1643) 
prevented legislatures from taking away 
or abridging the rights conferred by 
Part WI of the Constitution. In other 
words, any law which abridged a funda- 
mental right even to a small extent was 
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liable to be struck down. Under Art. 368 
Parliament can now amend every, article 
of the Constitution as long as the result 
is within the limits already laid down 
(See pt. A). The amendment of Art. 18 
does not go beyond the limits laid down 
because Parliament cannot, even after the 
amendment, abrogate or authorise abro- 
gation or the taking away of fundamental 
rights. After the amendment now a law 
which has the effect of merely abridging 
a right while remaining within the limits 
laid down would not be liable to be 
struck down. The 24th Amendment as 
so interpreted is valid. 

(Paras 42, 408, 409, 410) 


Per Shelat, Hegde, Grover, Jagan- 
mohan Reddy and Mukherjea, JJ. :— The 
24th Amendment does no more than 
clarify in express language that which 
was implicit in the unamended Art. 368 
and it does not or cannot add to the 
power originally conferred thereunder. 
The 24th Amendment read as aforesaid 
(See point ‘A’) is valid, 

(Paras 624, 694, 759) 

Per Ray, J.:—- The 24th Amendment 
made explicit what the judgment in 
Shankari Prasad’s case and the majoritv 
judgment in Sajjan Singh case and the 
dissenting judgment in Golaknath case 
said, namely, that the Parliament has the 
constituent power to amend the Constitu- 
tion. It is valid. (Para 929) 


Per Palekar, J.:— The structure of 
Art. 868 is now changed by the 24th 
amendment and the expanded expression 
“amendment by way of addition, variation 
or repeal, any provision of this Constitu- 
tion” is adopted. The language structure 
of the original Art. 868 was, however, dif- 
ferent and there was no reference to “the 
provisions” of the Constitution therein. 
The article commenced with the words 
“an amendment of this Constitution” with- 
out reference to any provisions. Refer- 
ence to “provisions of the Constitution” 
having been ‘eschewed, to pad the expres- 
sion “amendment of the Constitution” by 
the words “by way of addition, variation 
or repeal” would have been inappropriate: 
because such padding was likely to give 
the impression that the intention was to 
amend by addition to and, alteration and 
repeal of, the Constitution, considered as 
a whole. Neither the alteration nor the 
repeal of the Constitution, as a whole, 
could have been intended and hence the 
padding words would not have commend- 
ed themselves to the Draftsmen. And be- 
cause that was not the intention, we have 
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to take the first step of legally construing. 


“this Constitution” as “every provision of 
the Constitution” and then import the 


‘padding words with reference to the pro- 


vision. Such a construction is perfectly 
permissible having regard to the general. 
meaning of the word ‘amendment’. Since 
doubts were 
majority judgment of six judges in Golak 
Nath’s case in opposition to the view of 
the other five Judges, who agreed that the 
word ‘amendment’ was wide in its appli- 
cation, the 24th amendment had to clarify 
the. position, The 24th Amendment is. 
valid. (Para 1271) 


Per Khanna, J.:— Section 2 of the 
Bill which was ultimately passed as the 
Constitution (Twenty-fourth Amendment) 
Act has added a clause in Art. 13 that 
nothing in that article would apply to any 
amendment of the Constitution made 
under Art. 868. As a result of Section 3 
of the Amendment Act, Art. 3868 has been. 
re-numbered as clause (2) thereof and the 
marginal heading now reads “Power of 
Parliament to amend the Constitution and 
procedure therefor.” Non obstante Cl. (1) 
has been inserted in the article to em- 
phasise the fact that the power exercised! 
under that article is constituent power, 


not subject to the other provisions of tha. - 


Constitution, and embraces within itsel 
addition, variation and repeal of any pro- 
vision of the Constitution. Amendment 
has also been made so as to make it obli- 
gatory for the President to give his as- 
sent to the Amendment Bill after it has 
been passed in accordance with the arti- 
cle. Clause (8) has further been added 
in Art. 868 to the effect that nothing in 
Art, 18 would apply to an amendment 
made under Art. 868. The Constitution 
(Twenty-fourth Amendment) Act was pas- 
sed in accordance with the procedure laid 
down in Art. 868 of the Constitution as 
it existed before the passing of the said 
Act. There is no infirmity in the Con- 
stitution (Twenty-fourth Amendment) Act. 
And it is valid. (Para 1521) 


Per Mathew, J.:— The 24th Amend- 
ment did not add anything to the content 
of Art. 368 as it stood before the amend- 
ment; it is declaratory in character except 
as regards the compulsory nature of the 
assent of the President to a Bill for am- 
The 24th Amendment is valid. 

(Para 1798) 
Per Beg, J.:—- The Amendment is 
valid. (Para 1870) 

Per Dwivedi J. :— Except as regards 

the assent of the President to the Bill, 
w 


endment. 
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everything else in the 24th Amendment 
was already there in the unamended Arti- 
cle 368. Accordingly, the amendment is 
really declaratory in nature. It removes 
doubts cast on the amending power by 
the majority judgment in Golaknath. The 
24th Amendment is valid. Let us assume 
for the sake of argument that the amend- 
ing power in the unamended Art. 868 
was subject to certain inherent and im- 
plied limitations. Let us also assume that 
jt was restricted by the provisions of Arti- 
cle 18 (2). The unamended Art. 368 would 
impliedly read as “subject to Art. 18(2) and 
any inherent and implied limitations.” So 
the restrictions imposed by Art. 18 (2) and 
inherent and implied limitations were a 
part of the body of Art. 868. As Art. 368 
is itself liable to amendment, these res- 
trictions are now removed by Parliament 
for they will fall within the ambit of the 
word “amendment”. The phrase “notwith- 
standing anything in this Constitution” in 
the newly added clause (1) of Art. 368 is 
apt to sweep away all those restrictions. 
In the result, the amending power is now 
free of the incubus -of Art. 18 (2) and 
inherent and implied limitations, if any. 
The whole of the 24th Amendment is 
valid. (Paras 1968, 1970) 


Per Chandrachud, J.:— The 24th 


“Amendment only declares the true legal 


position as it obtained before that amend- 
ment and is valid. (Para 2156) 


Index Note:— (C) Constitution of 
India, Art. 18 (2) — ‘Law’ — Meaning ot 
— Does not include constitutional amend- 
ments. AIR 1967 SC 1648, Overruled — 
(X-Ref :— Constitution of India, Art. 368). 


Brief Note: — (C) (Per Hegde, 
Ray, Jaganmohan Reddy, Palekar, Khanna, 
Mathew, Beg, Dwivedi, Mukherjea and 
Chandrachud, JJ.):— Law in Article 18 
(2) refers to the exercise of an 
ordinary legislative power and. does not 
include constitutional amendments under 


Art. 868. AIR 1967 SC 1648, Overruled. 


Per Hegde and Mukherjea, JJ. :— Our 
Constitution makers by using the expres- 
sion ‘law’ in Art. 18 (2) did not intend 
that that expression should also include 
the exercise of ' Parliament’s amending 
power under Art. 868. In understanding 
the meaning of the word ‘law’ in Arti- 
cle’ 18 (2) we should bear in mind the 
scope of Art. 868. The two Articles will 
have to be construed harmoniously. The 
expression ‘law’ may mean one of two 
things, namely, either those measures 
which are enumerated in Art. 18 (8) as 
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well as statutes passed by legislatures or 
in addition thereto, constitutional laws 
(amendments) as well. It is true that 
Art. 18 (8) contains an inclusive definition 
of the term ‘law’ and, therefore, the ques- 
tion whether it includes constitutional 
amendment also cannot be answered with 
reference to that clause. All the same, 
since the expression ‘law’ can have two 
meanings, we must take that meaning 
which harmonises with Art. 368. Arti- 
cle 868 is unambiguous, whereas Art. 18 
is ambiguous because of the fact that the 
word ‘law’ may or may not include con- 
stitutional amendment. Further, when we 
speak of ‘law’ we ordinarily refer to the 
exercise of legislative power. Hence, ‘law’ 
in Art. 13 (2) must be construed as refer- 
ring to the exercise of an ordinary legisla- 
tive power. An examination of the various 
provisions of our Constitution shows that 
it has made a distinction between “the 
Constitution” and “the laws”. The two 
are invariably treated separately — see 
Arts. 60, 61, proviso to Art. 73 (1), Arti- 
cle 75 (4) read with the Third Schedule, 
Art. 76 (2), Art. 124 (6) read with the 
Third Schedule, Art. 148 (5), Art. 159 and 
Art, 219 read with the Third Schedule. 
These provisions clearly establish that the 
Constitution-makers have not used the ex- 
pression ‘law’ in the Constitution as in- 
cluding constitutional law. The expres- 
sion “law” in Art. 18 (2) even before Arti- 
cle 13 was amended by the 24th Amend- 
ment Act, did not include amendments to 
the Constitution. 
(Paras 689, 640, 641, 759) 
Per Ray, J.:— Article 13 (2) relates 
to laws under the Constitution. Art. 868: 
relates to power and procedure of am- 
endment of the Constitution. Upon am- 
endment of the Constitution the Constitu- 
tion shall stand amended. The Constitu- 
tion is self-validating and self-executing. 
Article 18 (2) does not override Art. 868. 
Art. 18 (2) is not a fundamental right. 
The Constitution is the touchstone. The 
constituent power is sui generis, The 
majority view in Golak Nath case that 
Art, 18 (2) prevails over Art. 368 was on 
the basis that there was no distinction be- 
tween constituent and legislative’ power 
and an amendment of the Constitution was 
‘law’ and that such law attracted the 
opening words of Art. 246 which in its 
turn attracted the provisions of Art. 18 (2). 
Parliament took notice of the two conflict- 
ing views which had been taken of the 
unamenced Art. 868, took notice of the 
fact that the preponderating judicial 
opinion, namely, the decisions in Shankari 
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Prasad case, Sajjan Singh case and the 
minority views of five learned Judges in 
Golak Nath case were in favour ‘of the 
view that Art. 368 contained the power of 
amendment and that power was the con- 
stituent power belonging to Parliament. 
The power under Art. 368 is a constituent 
power to change the fundamental law, 
that is to say, the Constitution and is 
distinct from ordinary legislative power. 
So long as this distinction is kept in mind 
Parliament will have power under Arti- 
cle 868 to amend the Constitution and 
what Parliament does under Article 368 
is not ordinary law, making which is sub- 
ject to Article 13 (2) or any other Article 
of the Constitution. The Constitution 
(24th Amendment) Act made explicit that 
under Article 868 Parliament has the 
‘constituent power to amend the Consti- 
tution. (Para 850) 


Per Jaganmohan Reddy, J.:— Arti- 
cle 18 (2) inhibits only a law made by 
the ordinary legislative agency and not 
an amendment under Article 368; Parlia- 
ment could under Article 368 amend 
Article 18 and also the, fundamental 
rights. (Para 1174) 

Per Palekar, J..— The Constitution 
‘or its amendment is neither a law in force 
within the meaning of Article 13 (1) con- 
tinued under Article 872 (1): nor can it 
be regarded as a law made by the State 
within the meaning of Article 18 (2), The 
bar under Article 13 (2) is not merely 
against law but a Jaw made by the State. 
The bar under Article 13 (2) is against 
concrete instrumentalities of the State, 
instrumentalities which are capable of 
making a law in accordance with the 
‘Constitution. Article 18 (2) speaks of a 
law which becomes void to the extent it 
takes away or abridges a fundamental 
right as conferred by certain articles or 
provisions in Part III of the Constitution. 
Thus it embodies the doctrine of ultra 
vires well-known in English Law. In 
other words, it is a law about which one 
can predicate voidabilitv with reference 
to the provisions of the Constitution. This 
is possible only when it is a law made 
by the organs of the State. When an 
amendment is made, it becomes part of 
the Constitution, taking an equal status 
with the rest of the provisions of the 
‘Constitution. Voidability is predicated 
only with reference to a superior law 
and not an equal law. An amendment of 
the Constitution not being liable to be 
avcided with reference to a superior law 
is not a law about which you can predi- 
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cate voidability and, hence,. stands out- 
side the operation of Article 13 (2). 
(Paras 1279, 1282) 


Per Khanna, J.:— The word “law” in 
Article 13 (2) does not include amend- 
ment of the Constitution. It has reference 
to an ordinary piece of legislation. It 
would also in view of the definition con- 
tained in clause (a) of Article 13 (8) in- 
clude an ordinance, order, bye-law, rule, 
regulation, notification, custom or usage 
having in the territory of India the force 
of law. (Para 1550) 


Per Mathew, J. :— The word ‘aw’ in 
Article 18 (2) in the context, could only 
mean an ordinary law. When Article 13 
(2) said that the State shall not make 
any ‘law’, the meaning of the expression 
‘aw’ has to be gathered from the con- 
text. Though, analytically, it might be 
possible to say that the word ‘aw 
would include an amendment of the 
Constitution also, from the context it 
would be clear that it only meant ordi- 
nary law. A word by itself is not crystal 
clear. It is the context that gives it the 
colour. In the setting of Article 13 (2) 
what was prohibited was that the Parlia- 
ment shall not pass a law in pursuance 
of its powers under Chapter J of Part XI 
or any other provisions enabling it to pass . 
laws, which were legislative in cha-" 
racter. The Constitution-makers only 
wanted to provide against the more com- 
mon invasion of Fundamental Rights by 
ordinary legislation. (Para 1595) 


Per Beg, J.:-~ Article 13 (2) is meant 
to deal with ordinary Jaws or the func- 
tions of the Parliament and of State Legis- 
latures in their ordinary law-making capa- 
cities. It was not intended to extend its 
scope indirectly to Article 368 which 
deals with the amendment of the funda- 
mental law itself of which Article 13 (2) 
is a part. The language and the context 
as well as the subject-matter of it, found 
stated in Article 18 (2) of the Constitu- 
tion itself, preclude the court from hold- 
ing that it could possibly operate as a 
restriction on the powers of amendment 
of any part of the Constitution contain- 
ed in Article 868 of the Constitution even 
before it was amended by the 24th 
Amendment. (Para 1840) 


Per Dwivedi. J.:— There is a dis- 
tinction between ‘constitution’ and ‘law.’ 
Ordinarily a ‘constitution’ signifies a poli- 
tico-legal document. On the other hand, 
in its ordinary sense ‘law’ signifies a sta- 
tute or a legislative enactment. Again, a 
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‘constitution’ prescribes the paramount 
norm or norms, a law prescribes deriva- 
tive norms. They are derived from the 
paramount norms. The reckoning of a 
constitutional amendment in the eye of 
law is the same as that of a constitution. 
Therefore ordinarily a constitutional 
amendment is not law. Significantly, 
there is not a whisper of the word ‘law’ 
in Article 868. The context of the word 
‘law’ in Article 18 (2) does not show that 
it includes an amendment of the Consti- 
tution made under Article 368. The word 
‘law’ in Article 13 (1) obviously does not 
include a Constitution. Article 18 (8) 
(a) provides for an extensive definition 
of the word ‘law’ by including things 
which are not ordinarily regarded as in- 
cluded in it. It mentions an ordinance, 
order, bye-law, rule, regulation, notifica- 
tion, custom or usage having the force of 
law. But it does not include the Consti- 
tution which in the ordinary sense does 
not mean ‘law. A distinction between 
‘constitution’ and ‘law’ is made in the 
Constitution itself. Various provisions of 
the Constitution indicate that the product 
which comes into being by following the 
legislative procedure prescribed in Arti- 
cles 107 to 111 is called law. The head- 
ing over Articles 107 and 196 reads as 
“Legislative Procedure’. When the pres- 
cribed legislative procedure is followed, 
the end-product is law. But when the 
procedure prescribed in Article 368 is 
strictly followed, it results in the amend- 
ment of the Constitution, The Constitu- 
tion-makers did not call it law’. 

(Paras 1913, 1914, 1915, 1916) 


Per Chandrachud, J.:— Article 368 
avoids with scrupulous care the use of 
the word ‘law’ because there is a funda- 
mental distinction between constitutional 
Jaw and ordinary law. The term ‘consti- 
tutional law’ is never used in the sense 
of including the Jaws made under the 
Constitution. Constitutional law is the 
fundamental, superior or paramount law. 
Its authority and sanction are higher than 
those of ordinary laws. The legislature 
in a federal Constitution is a subordinate 
law-making body whose laws are in the 
nature of bye-laws within the authority 
conferred by the Constitution. Articles 8, 
4, 169, Para 7 of the Fifth Schedule and 
Paragraph 21 of the Sixth Schedule 
emphasise an important aspect of the 
distinction between constitutional law 
and ordinary law. What is authorised to 
be done by these provisions would nor- 
‘mally fall within the scope of Article 368. 
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In order however to take out such mat- 
ters from the scope of that article and to 
place those matters within the ordinary 
legislative sphere, special provisions are 
made in these articles that any laws pass- 
ed thereunder shall not be deemed to be 
an amendment of the Constitution for 
the purposes of Article 868. Article 18 
(1) deals with the effect of inconsisteney 
between the provisions of Part III and 
the pre-Constitution laws and provides 
that to the extent of such inconsistency 
the pre-Constitution laws shall be void. 
Article 18 (2) pursues the same strain of 
thought by making void post-Constitu- 
tion laws to the extent of their inconsis- 
tency with the provisions of Part IC. 
The pre-Constitution and the post-Con- . 
stitution laws dealt with by the two 
clauses of Article 18 are in nature and 
character identical. They are ordinary 
laws as distinguished from constitutional 
laws. Article 13 (8) (a) contains an in- 
clusive definition of ‘law’ as including 
any ordinance, order, bye-law, rule, re- 
gulation, notification, custom or usage 
having in the territory of India the force 
of law. Constitution is the fundamental 
or basic law, and that it is a law of 
superior obligation to which the ordinary 
law must conform. Unless, therefore, 
constitutional law was expressly included 
in Article 18 (8) (a), it would fall outside 
the purview of Article 13 (2). 

(Paras 2075, 2076, 2077, 2079) 


Per Shelat and Grover, JJ.:— “The 
decision in Golak Nath has become 
academic for even if it be assumed that 
the majority judgment that the word 
‘aw’ in Article 13 (2) covered Constitu- 
tional Amendments was not correct, the 
result on the questions, wider than those 
raised in Golak Nath now raised before 
us would be just the same. (Para 624) 

Per Sikri C. J.:— “Same result follows 
in this case even if it be assumed in 
favour of the respondents that an ameud- 
ment of the Constitution is not law with- 
in Article 13 (2) of the Constitution.” 


(Para 48) 

Index Note: — (D) Constitution 
([wenty-fifth Amendment) Act (1971), 
Section 2 — Validity — The Section 


amends Article 31 of the Constitution by 
substituting a new clause (2) and insert- 


ing Clause 2-B after Clause 2-A — Under 
the new Clause 2 the State has power to 
acquire or requisition property for amount 
named in the Act — Reference to “com- 
pensation” is omitted — The adequacy 
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of the amount is not justiciable — Under 
new Clause 2 (B) Article 19 (1) (£) relat- 
ing to the right to acquire, hold and dis- 
pose of property is made inapplicable to 
laws under Article 81, Clause 2 — Both 
amendments held valid — Scope and 
effect of amendments discussed — 
(X-Ref.: Constitution of India, Article 31). 


Brief Note: — (D) Section 2 (a) and 
(b) of the Constitution (Twenty-fifth 
Amendment) Act is valid. 


Sikri, C. J:— If we compare Arti- 
cle 31 (2) as it stood before and after the 
25th Amendment, the following changes 
seem to have been effected. Whereas be- 
fore the amendment Article 31 (2) requir- 
ed the law providing for acquisition to 
make provision for compensation by either 
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fixing the amount of compensation or spe- 
cifying the principles on which and the 
manner in which the compensation should 
be determined after the amendment Arti- 
cle 31 (2) requires such a law to provide 
for an “amount” which may be fixed by 


the law providing for acquisition or re- 
quisitioning or which may be determined 
in accordance with such principles and 
given in such manner as may be specified 
in such law. The amount, if fixed by the 
legislature, has also to be fixed accord- 
ing to some principles. These principles 
cannot be different from the principles 
which the legislature would lay down. 

Clause (2-B) in Article 31, the effect 
of which is to make Article 19 (1) (f) 
inapplicable, is not an unreasonable ab- 
ement of rights under Article 19 (1) 
(5. 





While passing a law fixing principles, 
the legislatures are bound to provide a 
procedure for the determination of the 
amount, and if the procedure is arbitrary 
that provision may well be struck down 
under Article 14. Thus interpreted, it 
cannot be said that the Parliament has 
exceeded its amending power under Arti- 
cle 368 in enacting Section 2 and the pro- 
vision is valid. (Paras 414, 421, 428) 

Per Shelat and Grover. JJ.:— Clause 
(2) of Article 31, as substituted by Sec- 
tion 2 of the 25th Amendment does not 
abrogate any basic element of the Consti- 
tution nor does it denude it of its iden- 
tity because, x 


(a) the fixation or determination of 
“amount?” under that Article has to be 
based on some norm or principle which 
must be relevant for the purpose of ar- 
riving at the amount payable in respect 
of the property acquired or requisitioned; 
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(b) the amount need not be the mar- 

ket value but it should have a reasonable 
relationship with the value of such pro- 
perty; 
(c) though the courts are debarred 
from going into the question of adequacy 
of the amount and would give due weight 
to legislative judgment, the examination 
of all the matters in (a), (b) and (c) above 
is open to judicial review, 


As regards clause (2-B) inserted in 
Article 31 which makes Article 19 (1) (£) 
inapplicable, there is no reason to sup- 
pose that for determination of the amount 
on the principles laid down in the law 
any such procedure will be provided 
which will be unreasonable or opposed to 
the rules of natural justice, 


On the above view Section 2 of the 
25th Amendment is valid. (Para 624) 

Per Hegde and Mukherjea, JJ.:— The 
newly substituted Article 81 (2) does not 
destroy the right to property because: 

(i) the fixation of “amount” under that 
Article should have reasonable relation- 
ship with the value of the property ac- 
quired or requisitioned; 

(ii) the principles laid down must be 
relevant for the purpose of arriving at 
the “amount” payable in respect ot the 
property acquired or requisitioned; 


(iii) the “amount” fixed should not 
be illusory; and 
(iv) the same should not be fixed 


arbitrarily. 

The question whether the “amount” 
in question has been fixed arbitrarily or 
the same is illusory or the principles 
laid down for the determination of the 
same are relevant to the subject matter 
of acquisition or requisition at about the 
time when the property in question is ac- 
quired or requisitioned are open to judi- 
cial review. But it is no more open to 
the Court to consider whether the 
“amount” fixed or to be determined on 
the basis of the principles laid down is 
adequate. 

Clause 2 (b) of the 25th Amendment 
Act which incorporated Article 31 (2B) 
is also valid as it did not damage or 


destroy any essential features of the 
Constitution. (Para 759) 
Per Ray, J.:— The 25th Amend- 


ment has amended Article 81 (2) and 
also introduced Article 31 (2B) in order 
to achieve two objects. The first is to 
eliminate the concept of market value 
in the amount fixed for acquisition or 
requisition of the property. The second 
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is to exclude in clause (2B) of Arti- 
cle 31 the applicability of Article 19 (1) 
(f). Article 31 (2) as it originally stood 
spoke of compensation for acquisition or 
requisition of property. The meaning 
_ given to compensation by the Court was 
full market value. There was no scope 
for giving effect to the word “compensa- 
tion”. There was no flexibility of social 
interest in Article 31 (2). Every concept 
of social interest became irrelevant by 
the scope of Article 18 (2). It is this 
mischief which was sought to be reme- 
died by the 25th Amendment. If Direc- 
tive Principles are-to inter-play with 
Part III legislation will have to give ex- 
pression to such law. .Parts IH and IV 
of the Constitution touch each other and 
modify. They are not parallel to each 
other. Different legislations will bring in 
different. social principles. These will not 
be permissible without social content ope- 
rating in a flexible manner. That is why 
in the 25th Amendment Article 31 (2) is 
amended to eliminate the concept of mar- 
ket value for property which is acquired 
or requisitioned. In amending Art. 31 (2) 
under the 25th Amendment by substitut- 
ing the word “amount” for “compensa- 
tion” the amount fixed is made non-fusti- 
ciable and the jurisdiction of the Court 
is excluded because no reasons for fixing 
such amount would or need appear in 
the legislation. If any person aggrieved 
by the amount fixed challenges the amount 
the Court can neither go into the ques- 
tion of adequacy nor as to how the 
amount is fixed. If adequacy cannot be 
questioned any attempt to find out as to 
why the particular amount is fixed or 
how that amount has been fixed by law 
will be examining the adequacy which is 
forbidden as the constitutional mandate. 
The correctness of the amount cannot be 
challenged. The principles specified are 
not justiciable. The relevancy of the 
principles cannot be impugned. Nor can 
the reasonableness of the principles be 
impeached. The 25th Amendment is 
valid. (Paras 1067, 1059, 1062, 

1068, 1065) 


Per Jaganmohan Reddy, J.:— Clause 
(2) of Article 31 has the same meaning 
and purpose as that placed by the Sup- 
reme Court in the several decisions ex- 
cept that the word ‘amount’ has been 
substituted for the word ‘compensation’, 
after which the principlé of equivalent in 
value or just equivalent of the value of 
the property acquired no longer applies. 
The word ‘amount’ has no legal concept 
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and, as the amended clause indicates, it 
means only cash which would be in the 
currency of the country, and has to be 
fixed on some principle. Once the Court 
is satisfied that the amount or the man- 
ner of its payment is neither arbitrary 
nor illusory or where the principles upon: 
which it is fixed are found to bear rea- 
sonable relationship to the value of the 
property acquired, the Court carinot go 
into the question of the adequacy of the 
amount so fixed or determined on the 
basis of such principles, 


On the applicability of Article 19 (1): 
(£) to clause (2) of Article 81 the word 
‘affect’ makes two constructions possible; 
firstly, that Article 19 (1) (f) will not be 
available at all to an expropriated owner, 
and this, in other words, means that it 
totally abrogates the right in such cases, 
and secondly, clause (2-B) was intended 
to provide that the law of acquisition or 
requisition will not be void on the ground 
that it abridges or affects the right under 
Article 19 (1) (f). The second construc- 
tion which makes. the amendment valid 
is to be preferred, and clause (2-B) by 
the adoption of the doctrine or severabi- 
lity in application is restricted to abridg- 
ment and not abrogation procedure in 
respect of a law of acquisition or requi- 
sition for the effective exercise of the 
right under Article 81 (2); for, a reason- 
able notice, a hearing, opportunity to pro- 
duce material and other evidence, may be 
necessary to establish that a particular ac- 
quisition is not for public purpose and 
for providing the value of the property 
and other matters that may be involved’ 
in a particular principle adopted in fixing 
the amount or for showing that what is. 
being paid is illusory, arbitrary etc. Thus 
interpreted Section 2 of Twenty-fitth 
Amendment is valid. (Para 1222): 

Per Palekar, J..— An amendment to 
the Constitution does not become in- 
valid merely because the Constitution au- 
thorizes the legislatures to fix an “amount” 
or to specify the principles on which the 
“amount” is to be determined instead of 
fixing the “compensation” or specifying 
the principles for determining “compen- 
sation”. Even compensation ultimately is. 
an “amount”. All that the amendment 
has done is to negative the interpretation: 
put by the Supreme Court on the concept 
of compensation. Clause (2) recognizes: 
the fundamental right to receive an 
amount in case of compulsory acquisi- 
tion or requisition and all that it wants. 
to clarify is that the fundamental right is: 
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not to receive compensation as interpret- 
ed by the Supreme Court but a right tə 
receive an amount in lieu of the depriva- 
tion which the legislature thinks fit to 
award. Whether a particular law- fixes 
an amount which is illusory or is other- 
wise a fraud on power denying the 
fundamental right to receiye an amount 
specifically conferred by clause (2) will 
depend upon the law when made and is 
tested on the basis of clause (2), One 
cannot anticipate any such matters and 
strike down an amendment which, in all 
conscience, does not preclude a fair 
amount being fixed for payment in the 
circumstances of a particular acquisition 
or requisition. The possibility of abuse 
of a power given by an amendment of 
the constitution is not determinative of 
the validity of the amendment. 


The new clause 2B inserted in Arti- 
cle 81 having the consequence of ex- 
cluding the application of Article 19 (D 
(f) to a law referred to in clause (2) of 
Article 31 is merely a re-statement of 
the law laid down by the Supreme 
Court after the Constitution came into 
force. The mutual exclusiveness of 
Article 19 (1) (f) and Article 31 (2) had 
been recognized by the Supreme Court 


in a series of cases. Thus the 25th 
Amendment is valid. 

(Paras 1329, 1830) 

Per Khanna, J.:— The amendment 


in Article 81 (2) made by the Twenty- 
fifth Amendment by substituting the 
word “amount” for the word “compensa- 
tion” is necessarily intended to get over 
the difficulty caused by the use of the 
word “compensation”. As the said word 
was held to have a particular connota- 
tion and was construed to mean just 
equivalent or full indemnification, the 
amendment has replaced that word by 
the word “amount”. In substituting the 
word “amount” for “compensation” the 
Amendment has sought to ensure that 
the amount determined for acquisition 
or requisition of property need not be 
a just equivalent or full indemnification 
and may be, if the legislature so chooses, 
plainly inadequate. Whatever may be 
the connotation of the word “amount”, it 
would not affect the validity of the 
amendment made in Article 81 (2). 


Another change made in Article 31 
(2) is that the law for the purpose of 
acquisition or ‘requisition shall not be 
called in question on the ground that 
the whole or any part of the “amount” 
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fixed or determined for the acquisition 
of the property is to be given otherwise 
than in cash. There is no infirmity in. 
the above changes made in Article 31 
(2), 

According to clause (2B) which has. 
been added as a result of the Twenty- 
fifth Amendment in Article 31, nothing. 
in sub-clause (f) of clause (1) of Arti- 
cle 19 shall affect any such law as is re- 
ferred to in clause (2). The change 
made by addition of clause (2B) in Arti- 
cle 8] is permissible under Article 368. 
and the Amendment is valid. 

(Paras 1528, 1524, 1525r 


Per Mathew and Beg, JJ.:— Having 
regard to the neutral and colourless 
character of the word ‘amount and the 
express provision excluding judicial re- 
view of the question of the adequacy 
of the amount, the question of reasona- 
bleness of the amount or the relevancy 
of the principles is entirely outside the 
judicial ken. The word ‘amount’ in Arti- 
cle 31 (2), as amended, does not convey 
the idea of any norm. The fixation of 
the amount or the principle for deter- 
mining the amount is a matter within 
the absolute discretion of the Parliament 
or the State Legislatures. The Court 
cannot go into the question whether the 
amount fixed by law or the principle laid 
down for determining the amount is. 
adequate or relevant. The 25th Amend- 


ment is valid. 
(Paras 1775, 1801} 
Per Dwivedi, J.:— It will not be 
proper to import the concept of com- 
pensation in Article 31 (2). Section 2 has 
substituted the word ‘compensation’ by 
the word ‘amount’ at every relevant place 
in Article 31 (2). The Court should not 
minimize or neutralize its operation by 
introducing notions taken from or inspir- 
ed by the old Article 81 (2) which the 
words of Section 2 are intended to. 
abrogate and do abrogate. It is not per- 
missible to import the notion of reasona- 
bleness in Article 31 (2) as amended þy 
Section 2. The phrase ‘principles on 
which and the manner in which the 
compensation is to be determined and 
given in the old Article 81 (2) is now 
substituted by the phrase ‘amount which 
may be determined in accordance with 
such principles and given in such a man- 
ner as may be specified in such law’. 
Obviously, where the law fixes the 
amount, it cannot be questioned in any 
Court on the ground that it is not ade- 
quate, that is, not equal to the value of 
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the property acquired or requisitioned. 
‘The legislative choice is conclusive. It 
«vould. accordingly follow that the 
amount determined by the principles 
specified in the law is equally unques- 
tionable in Courts. The amount fixed 
‘by law or determined in accordance with 
the principles in such a law is now not 
gusticiable even though it may seem to 
be an ‘arbitrary amount’ or ‘illusory 
- amount’ or ‘fraudulent amount’ by the 
measure of compensation. The ouster 


of judicial oversight does not imply. that 
the legislature would act whimsically. 
‘The amended Article 31 (2) does not re- 
move the bar of Article 14. If the 
amount paid to the owner of property 
is in violation of the principles of Arti- 
cle 14, the law may even now be struck 
down. Although the amended Art. 81 
(2) will abrogate the right of property, 
àt is constitutional as it falls within the 
scope of the 24th Amendment which 


is constitutional. 
ai (Paras 1982, 1984, 1986) 


Per Chandrachud, J.:—Section 2 


(a) and Section 2 (b) of the 95th Amend- 
ment are valid. Though Courts have 
no power to question a law described in 
Article 81 (2) substituted by Section 2 
(a) of the Amendment Act, on the ground 
“hat the amount fixed or determined for 
compulsory acquisition or requisition 1s 
not adequate or that the whole Or any 
part of such amount is to be given other- 
wise than in cash, Courts have the 
power to question such a law if (i) the 
amount fixed is illusory, or (ii) if the 
principles, if any are stated, for deter- 
mining the amount are wholly irrelevant 
for fixation of the amount; or (iii) if the 
power of compulsory acquisition or re- 
quisition is exercised for a collateral pur- 
pose; or (iv) if the law of compulsory 
acquisition or requisition offends the 
principles of Constitution other than the 
one which is expressly excepted under 
Art. 31 (2-B) introduced by S. 2 (b) of the 
25th Amendment Act — namely Arti- 
cle 19 (1) (f); or (v) if the law is in the 


ni f a fraud on the Constitution. 
nature or a Irau (Para 5156) 


Constitution 





Index Note: — (E) 
(Twenty-fifth Amendment) Act (1971), 
Section 8 — Article 31-C, inserted by, 
validity of — First part valid — Second 
part invalid — Law purporting to be 
made under Article 31-C to give effect to 
the objects of State Policy mentioned in 
Article 39 (b) and (c) may be called in 


question on the ground that it does not. 
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in fact give effect to the above objects — 
Provision making declaration by the Legis- 
lature conclusive on the point and barring 
inquiry by the Court is invalid — (X-Ref : 
— Constitution of ndia, Art. 31-C). 

Brief Note: —- (E) The first part of 
Section 8 inserting Article 81-C is valid. 
The second part namely “and no law con- 
taining a declaration that it is for giving 
effect to such policy shall be called in 
question in any Court on the ground that 
it does not give effect to such policy” 
is invalid. (X-Ref :— Constitution of India, 
Article 31-C). 

Per Ray, J.:—- Article 81-C inserted 
by Section 3 does not delegate or confer 
any power on State Legislature to amend 
the Constitution. Article 31-C merely 
removes the restrictions of Part III from 
any legislation giving effect to Directive 
Principles under Article 89 (b) and (c). 
The power of Parliament and of State 
Legislatures to legislate on the class of 
legislation covered by Article 31-C is ren- 
dered immune from Articles 14, 19 and 
31. The 25th amendment is valid. 

(Para 1078) 

Per Palekar, J.:— The 25th amend- 
ment is valid. The State is commanded, in 
particular, to direct its policy towards 
securing two aims, one described in (b) 
and the other in (c) of Article 39. In 
directing its policy towards securing the 
aims, the State will evidently have to 
make laws. A description of such a law 
is given in the first part of Article 81-C 
— as a law giving effect to the poliey of 
the State towards securing the prineiples 
(aims) specified in Article 39 (b) or (c). 
If a law truly answers that description 
it will be secure against a challenge 
under Articles 14, 19 and 31; otherwise 
not. When such a challenge is made, 
it will be the obvious duty of the Gourt 
to ascertain on an objective eon- 
sideration of the law whether it 
falls within the description. What 
the Court will have to consider is whe- 
ther it is a law which can reasonably be 
described as a law giving effect te the 
policy of the State towards securing the 
aims of Article 89 (b) or (c). That is an 
issue which is distinct from the other 
issue whether the law does not give 
effect to the policy of the State towards 
securing the said aims. A law reasonab- 
ly calculated to serve a particular aim 
or purpose may not actually serve that 
aim or purpose; and it is this latter issue 
which is excluded from judicial review. 
In doing so the declaration does no more 
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than what the Courts themselves have 
‘been always doing viz., that they are not 
concerned with the wisdom or policy of 
the legislation. The problems are pro- 
blems of legislative policy. It is for the 
legislature to decide what Should go 
into the law to give effect to its policy 
towards securing its purpose. The 
legislature will have to consider the 
divergent views in the matter and make 
its own choice as to how it can effectuate 
its policy. The Courts are not concern- 
ed with that aspect of the matter and 
even if a law is considered a failure, 
Courts cannot refuse to give effect to the 
same. The declaration does no more 
than forbid such an enquiry by the 
Courts which the Courts themselves 
would not have undertaken. The de- 
claration is only by way of abundant 
caution. (Para 1338) 


Per Mathew, J.:— Article 931-C 
merely carves out a legislative field with 
reference to a particular type of law, 
and exempts that law from the ambit of 
Article 18 (2) in some respects. Parlia- 
ment or State legislatures pass a law for 
giving effect to the Directive Principles 
specified in Article 89 (b) and (c), not 
. by virtue of Article 31-C, but by virtue 
of their power under the appropriate 
legislative entries. What Article 31-C 
does is to confer immunity on those laws 
from attack on the ground that they vio- 
Jate the provisions of Articles 14, 19 and 
31. The material portion of Article 31-A 
is in pari materia with the first part of 
Article 8]-C. Article 31-A has been held 
to be valid. It cannot be said that Arti- 
cle 81C has delegated or, invested the 
Parliament in its legislative capacity or 
ithe State legislatures, with any power 
ito amend the Constitution. Merely be- 
cause a law passed by them to give 
effect to the policy of the State towards 
securing the Directive Principles speci- 
fied in Article 39 (b) and (c) in pursuance 
to valid legislative entries in the appro- 
priate Lists in the Seventh Schedule 
«might violate the Fundamental Rights 
under Articles 14, 19 and 81 and such 
Jaw is deemed not void by virtue of 
Article 81-C, it would not follow that 
Article 81-C has invested the Perliament 
‘in its legislative capacity or the State 
legislatures with power to amend the 
‘Constitution. It is by virtue of the 25th 
Amendment that the law, although it 
‘might violate the Fundamental Rights 
under Articles 14, 19 and 31 is not deem- 
ed void. Whenever Parliament or State 
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legislatures pass such a law, the law so 
passed gets immunity from attack on the 
ground that it violates the Fundamental 
rights under Articles 14, 19 and 31 by 
virtue of Article 31-C which in effect has 
made a pro tanto amendment of Arti- 
cle 18 (2) in respect of that category of 
laws. It is a mistake to suppose that 
every time when Parliament in its legisla- 
tive capacity or a State legislature passes 
such a law and if the law violates the . 
Fundamental Rights under Articles 14, 
19 and 31, it is that law which amends 
the Constitution and makes it valid. The 
amendment of the relevant provision of 
the Constitution, namely Article 18 (2), 
has already been made by the 25th 
Amendment. And it is that amendment 
which confers upon the law immunity 
from attack on the ground that it violates 
the Fundamental Rights under the above 
said articles. It is only a law for giving 
effect to the State policy towards secur- 
ing the principles specified in Article 89 
(b) and (c) that can contain a declara- 
tion that it is for giving effect to such a 
policy and it is only such a declaration 
that will bar the scrutiny by the Court 
of the question that the law does not 
give effect to the policy. The expres- 
sion ‘no law’ in the latter part of Arti- 
cle 31-C can only mean the type of law 
referred to in the first part. To be more 
specific the expression ‘no law’ occurring 
in the latter part of the article can only 
mean ‘no such law’ as is referred to in 
the first part. If a declaration is contain- 
ed in any law which does not give effect 
to the policy of the State towards secur- 
ing the Directive Principles specified in 
these clauses, the Court can go into the 
question whether the law gives effect to 
the said policy. Whenever a question is 
raised that the Parliament or State 
legislatures have abused their power and 
inserted a declaration in a law not for 
giving effect to the State policy towards 
securing the Directive Principles specifi- 
ed in Article 89 (b) or (c) the Court must 
necessarily go into that question and de- 
cide it. To put it in other words, the 
legislative jurisdiction to incorporate a 
declaration that the law gives effect to 
the policy of the State is conditioned up- 
on the circumstance that the law gives 
effect to the policy of the State towards 
securing the Directive. Principles specifi- 
ed in Article 39 (b) and (c). If this’ is 
so, the declaration that the law is to 
give effect to the policy of the State can- 
not bar the jurisdiction of the Court to 
go into the question whether the law 
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gives effect to the policy. The declara- 
tion can never oust the jurisdiction of 
the Court to see whether the law is one 
for giving effect to such a policy, as the 
jurisdiction of the legislature to incor- 
porate the declaration is founded on the 
law being one to give effect to the policy 
of the State towards securing these 
principles. In order to decide whether 
a law gives effect to the policy of the 
State towards securing the Directive 
Principles specified in Article 89 (b) or 
(c) a Court will have to examine the 
pith and substance, the true nature and 
character of the law as also its design 
and the subject matter dealt with by it 
together with its object and scope. If 
the Court comes to the conclusion that 
the declaration was merely a pretence 
and that the real purpose of the law ‘is 
the accomplishment of some object other 
than to give effect to the policy of the 
State towards securing the Directive 
Principles in Article 39 (b) and (c), the 
declaration would not be a bar to the 
Court from striking down any provision 
therein which violates Articles 14, 19 or 
31. In other words, if a law passed 
ostensibly to give effect to the policy of 
the State is, in truth and substance, one 
for accomplishing an unauthorised ob- 
ject, the Court would be entitled to tear 
the veil created by the declaration and 
decide according to the real nature of the 
Jaw. The declaration visualized in Arti- 
cle 31-C that the law gives effect to the 
policy of the State towards securing the 
principles specified in Article 89 (b) and 
(c) of the Constitution would not oust 
the jurisdiction of the Court to go into 
the question whether the law gives ef- 
fect to the policy. The jurisdiction of 
Parliament or the State legislatures to 
incorporate the declaration in a law is 
conditioned upon the circumstance that 
the law is one for giving effect to the 
State Policy towards securing the afore- 
said principles. The 25th Amendment is 
valid. (Paras 1780, 1781, 1782, 1792, 

1793, 1802) 


Per Beg, J.:— Article 81-C has two 
parts. The first part is directed at re- 
moving laws passed for giving effect to 
the policy of the State towards securing 
the principles specified in clause (b) or 
clause (c) of Article 39 of the Constitution 
from the vice of invalidity on the ground 
that any such law “is inconsistent with 
or takes away or abridges any of the 
rights conferred by Articles 14, 19 and 31 
.@f the Constitution”. The question of 


od 


Kesavananda v. State of Kerala 


A. L R- 


relevancy of the law passed to the speci-- 
fied principles could still be examined by 
Courts although the effect of invalidity 
for alleged violations of Article 14 or IÈ 
or 31 would vanish so long as the law 
was really meant to give effect to the 
principles of Article 89 (b) and (c) In 
other words, a colourable piece of legis- 
lation with a different object altogether- 
but merely dressed up as a law intended 
for giving effect to the specified princi-- 
ples would fail to pass the test laid down 
by the first part. The second part of 
Article &1-C goes on to provide. that, if 
such a law contains a declaration that it 
is for giving effect to such policy, it will 
become immune from judicial review al- 
together. The declaration by itself would 
not prec.ude a judicial examination of the- 
nexus sc that Courts can still determine 
whether the law passed is really one- 
covered by the field carved out by Arti-- 
cle 31-C or merely pretends to be so pro- 
tected Ly parading under cover of the 
declaration. Hence both parts of Article 
31-C are valid. (Paras 1865, 1868): 


Per Dwivedi, J.:-—- Section 3, is made 
under Article 868 as amended by the 24th 
Amendment. The provisions of Arti- 
cle 31-C fall within the scope of the- 
amended Article 368, and its validity can-- 
not be assailed. The first part retains: 
the Court’s power to decide the legal: 
question of the law’s relevancy to the 
principles specified in Article 39 (b) and 
(c) as well as the factual question of the 
laws efficacy to subserve the common. 
good or to prevent common detriment. It 
can test the ends as well as the means 
of the law. Coming to the second part,. 
it excludes judicial review ‘on the ground 
that the law does not give effect to such- 
policy’. So the law cannot be challeng- 
ed on the ground that the means adopt- 
ed by the law are not sufficient to sub- 
serve the common good and prevent com- 
mon detriment. In other words, the 
sufficiency of the law’s efficacy alone is 
made non-justiciable. The Court still re- 
tains power to determine whether the 
law has relevancy to the distribution of 
the owrership and control of the material 
resources of the community and to the: 
operaticn of the economic system and 
concentration of wealth and means of 
production. If the Court finds that the 
law has no such relevancy, it will declare 
the law void if it offends the provisions: 
of Articles 14, 19 and 31. Article 81-C 
is in the nature of a saving clause to Arti- 
cles 14, 19 and 31. Instead of being 
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placed at the end of each of these arti- 
cles, it is placed at one place for the 
sake of drafting elegance and economy. 
As a saving clause, Article 31-C saves 
certain kinds of laws from destruction at 
the hands of Articles 14, 19 and 31. This 
effect is brought about directly and im- 
mediately by the choice of the constituent 
power expressed in Article 31-C itself and 
not by the laws which claim its protec- 
tion. These laws do not expressly or im- 
pliedly take away or abridge the rights 
in Articles 14, 19 and 81. The consti- 
tuent power itself has brought about that 
effect through Article 31-C. There is, 
therefore, no delegation of the constitu- 
ent power. Since the laws claiming pro- 
tection of Article 81-C themselves do not 


work an amendment in Articles 14, 19° 


and 81 it is not necessary that they 

should pass through the procedure pres- 

cribed in Article 868. The 25th Amend- 
ment is valid in its entirety. 

(Paras 1988, 1992, 1993, 

1997, 1998, 2000) 


Per Chandrachud, J.:— It cannot be 
said that Article 31-C delegates the 
amending power to State Legislatures 
and empowers them to make amendments 
to the Constitution without complying 
with the form and manner prescribed by 


Article 868. It cannot also be said that 
the article empowers the Parliament 
likewise. The true nature and character 


of Article 81-C is that it identifies a class 
of legislation and exempts it from the 
operation of Articles 14, 19 and 3]. The 
field of legislation is not created by Arti- 
cle 81-C. The power to legislate exists 
apart from and independently of it. What 
the article achieves is to create an im- 
munity against the operation „of the speci- 
fied Fundamental Rights in a pre-exist- 
ing field of legislation. Clearly the latter 
part does not exclude the jurisdiction of 
the Court to determine whether the law 
is for giving effect to the policy of the 
State towards securing the principles 
specified in Art. 39 (b) or (c). Laws pas- 
sed under Art. 31-C can be upheld only 


and only if there is a direct and reason- 
able nexus between the law and the 
Directive Policy of the State expressed 
in Art. 39 (b) or (c). The law cannot be 
called in question on the ground that it 
does not give effect to such policy but no 
Court can ever take upon itself the task 
of finding out whether a law in fact gives 
effect to its true policy. Therefore, Sec- 
tion 3 of the Twenty-fifth Amendment, 
which introduces Art. 31-C, is valid. In 
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spite, however, of the purported conclu- 
siveness of the declaration therein men- 
tioned, the Court has the power and the 
jurisdiction to ascertain whether the law 
is for giving effect to the policy of the 
State towards securing the principles. 
specified in Art. 89 (b) or (c). If there is. 
no direct and reasonable nexus between 
such a law and the provisions of Art. 39 
(b) or (c), the law will not, as stated in. 
Art. 81-C, receive immunity from a chal- 
lenge under Arts. 14, 19 and 81. 

(Paras 2145, 2147, 2148, 2156) 


Per Jaganmohan Reddy, J.:— It is 
not necessary to consider the question 
whether Art. 81-C delegates the power of 
amendment to the State Legislatures and 
Parliament or that it does not indicate the 
subject-matter of legislation as in Arti- 
cle 81-A but merely purports to enable 
the legislative organs to choose the sub- 
ject-matter from a field which is as wide 
and indeterminate as the term ‘operation 
of the economic system’ would denote. 
Article 31-C lifts the bar of the articles 
specified therein, and in so far as the 
subject-matter of the legislation is con- 
cerned, though the field is wide, any of 
the modes to give effect to the directives 
can only be a mode permissible within the 
legislative power conferred on the respec- 
tive legislative organ under the VII Sche- 
dule to the Constitution. Article 31-C has 
(i) it permits the legislature 
to make a law giving effect to Art. 39 (b) 
and Art. 89 (c) inconsistent with any of 


the rights conferred by Arts. 14, 19 and 
31; (ii) it permits the legislature to make 
a law giving effect to Art. 89 (b) and 
Art. 39 (c) taking away any of the rights 
conferred by Arts. 14, 19 and 31; (iii) it 
permits the legislature to make a law 
giving effect to Art. 89 (b) and (c) abridg- 
ing any of the rights conferred by Arti- 
cles 14, 19, 31 and (iv) it prohibits calling 
in question in any Court such a law it 
it contains a declaration that it is for giv- 
ing effect to the policy of State towards 
securing the principles specified in clauses 
(b) and (c) of Art. 39 on the ground that 
it does not give effect to such a policy of 
the State. The first element seems to 
have been added by way of abundant cau- 
tion, for it takes in the other two ele- 
ments, namely, taking away and abridging 
of the rights conferred ‘by Arts. 14, 19 or 
8l. However it would be ultra vires the 
amending power conferred by Art. 368, 
if it comprehends within it the damaging 
or destruction of these fundamental rights. 
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The second element, namely, taking away 


cf these fundamental rights would be ultra 
vires the amending power, for taking 
away of these fundamental rights is 
synonymous with destroying them. As for 
the third element, namely, abridging of 
these rights, the validity will have to be 
examined and considered separately in 
respect of each of these fundamental 
rights, for an abridgment of the funda- 
mental rights is not the same thing as 
the damaging of those rights. An abridg- 
ment ceases to be an abridgment when 
it tends to affect the basic or essential 
content of the right and reduces it to a 
yight only in name. In such a case it 
would amount to the damaging and emas- 
culating the right itself and would be 
ultra vires the power under Art. 368. The 
sweep of Art, 31-C is far wider than Arti- 
cle 31-A, and Art. 14 is excluded in res- 
pect of matters where the, protection was 
most needed for the effectuation of a 
genuine and bona fide desire of the State 
contained in the directives of Art. 39 (b) 
and (c). The only purpose which the ex- 
clusion of Art. 14 will serve would be to 
facilitate arbitrariness, inequality in distri- 
bution or to enable the conferment ot 
patronage etc. This right under Art. 14 
will only be available to the person or 
class of persons who would be entitled to 
receive the benefits of distribution under 
the law. In fact the availability of Arti- 
cle 14 in respect of laws under Art. 31-C 
would ensure ‘distributive justice’, or 
‘economic justice’, which without it would 
be thwarted. In this view of Art. 31-C 
vis-a-vis Art. 14, any analogy between 
Art. 31-C and Art. 31-A is misconceived, 
because under the latter provision the ex- 
clusion of Art. 14. was necessary to pro- 
tect the subject-matter of legislation per- 
missible thereunder in respect of com- 
pensation payable to the expropriated 
owner. There is another reason why there 
can be no comparison between Arts. 31-A 
and 31-C, because in Art. 81-A the exclu- 
sion of Art. 14 was confined only to the 
acquisition etc. of the property and not 
to the distribution aspect which is not 
the subject-matter of that Article, where- 
as, the exclusion of Art. 14 affects distri- 
bution which is the subject-matter of 
Article 39 (b) and (c). 

‘ Article 31-C protects laws giving effect 
to the policies in Art. 89 (b) and (c). - For 
achieving these twin objects the rights of 
the person that have to be abridged could 
only be those rights in Art. 19 which re- 
Jates to property and trade, business, pro- 





a 


Kesavananda v. State of Kerala 


ALR. 


fession or occupation. Though the ex- 
pression “economic system’ is used in Arti- 
cle 39 (œ, that Article has not the object 
of changing the economic system general- 
ly, but is confined to only preventing con- 
centration of wealth and means of pro- 
duction to the common detriment. What 
this clause envisages is that the State 
should secure the operation of the eco- 
nomic system in such a way as not to 
result in the concentration of wealth and 
means of production to the common detri- 
ment. Where there is already concentra- 
tion of wealth and means of production 
which is to the common detriment, the law 
under Art. 39 (c) would be only to break 
up or regulate as may be necessary the 
concentration of wealth and means of 
producticn, All other rights are outside 
the purview of Art. 31-C and in this res- 
pect Art. 81-A and Art. 31-C can be said 
to be similar in scope and no different. 
Thus the law under Art. 31-C will only 
operate on “material resources’, “concen- 
tration cf wealth”, and “means of pro- 
duction,” and if this is so, the rights in 
Art. 19 (1) (a) to (e) would have no re- 
Jevance and are inapplicable. 

With respect to the exclusion of Arti- 
cle 81 by Art. 81-C clause (1) of Art. 31 
is not ix fact affected by Art. 81-C, be- 
cause under the latter any rights affected 
must be by law only. Even if Arti- 
cle 31-C was enacted for making laws in 
furtherance of the directive principles in 
Art. 89 (b) and (c) affecting property, those 
laws have to conform to Art. 31 (1) for 
they would be laws depriving persons of 
their property. In so far as Art. 31 (2) 
is concerned, Section 2 of the Twenty- 
fifth Amendment has already abridged the 
right contained in Art. 81 (2) and a fur- 
ther abridgment of this right authorised 
by Art. 31-C may amount in a given case 
to the destruction or abrogation of that 
right and it may then have to be con- 
sidered in each case whether a particular 
law provides for such an amount for the 
acquisition or requisitioning of the pro- 
perty in question as would constitute an 
abrogation or the emasculation of the 
right under Art. 31 (2) as it stood before 
the Constitution (Twenty-fifth) Amend- 
ment. New Art. 31-C is only valid if the 
words ‘inconsistent with or takes away 
or”, the words “Art. 14” and the declara- 
tion portion “and no law containing a 
declaration that it is for giving effect to 
such policy shall be called in question in 
any Court on the ground that it does not 
give effect to such policy’, are severed, 
and they are severable. What remains 
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after severing can be operative and effec- 
tive on the interpretation given as to the 
applicability of Arts. 19 and 81, so as to 
enable laws made under Art. 81-C to fur- 
ther the directives enshrined in Art. 39 (b) 
and (c) Thus on such construction of 
Art. 31-C, after severing the portions indi- 
cated above, Section 3 of the Twenty-fifth 
Amendment is held valid. 
(Paras 1198, 1195, 1196, 1203, 1214, 
1215, 1288) 


Per Khanna, J.:— Article 31-C is es- 
sentially an extension of the principle 
which was accepted in Art. 31-A. The 
fact that the provisions of Art. 31-C are 
more comprehensive and have greater 
width compared to those of Art. 31-A 
would not make any material difference. 
Likewise, the fact that Art. 31-A deals 
with law providing for certain subjects, 
while Art. 31-C deals with law giving 
effect to the policy towards securing the 
principles specified in clause (b) or Cl. (c) 
of Art. 89, would not detract from the 
conclusion that Art. 31-C is an extension 
of the principle which was accepted in 
Art. 31-A. If the amendment of the Con- 
stitution by which Art. 31-A was inserted 
was valid, there is no ground as to how 
the Twenty-fifth Amendment relating to 
.the insertion of the first part of Art. 81-C 
can be held to be invalid. The ground 
which sustained the validity of clause (1) 
of Art. 31-A, would equally sustain the 
validity of the first part of Art. 31-C. 


The effect of the second part is that 
once the declaration contemplated by that 
article is made, the validity of such a law 
cannot be called in question in any Court 
on the ground that it is inconsistent with 
or takes away or abridges any of the 
rights conferred by Arts. 14, 19 or 31 of 
the Constitution. The declaration thus 
gives a complete protection to the provi- 
sions of law containing the declaration 
from being assailed on the ground of 
being violative of Arts. 14, 19 or 31. How- 
ever tenuous the connection of a law with 
the objective mentioned in clause (b) and 
clause (c) of Art. 39 may be and however 
violative it may be of the provisions of 
Arts. 14, 19 and 81 of the Constitution, it 
cannot be assailed in a Court of law on 
the said ground because of the insertion 
of the declaration in question in the law. 
The result is that if an Act contains 100 
Sections and 95 of them relate to matters 
not connected with the objectives men- 
tioned in clauses (b) and (c) of Art. 89 but 
the remaining five sections have some 
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nexus with those objectives and a decla- 
ration is granted by the Legislature in res- 
pect of the entire Act, the 95 sections 
which have nothing to do with the objec- 
tives of clauses (b) and (c) of Art. 39, 
would also get protection. Such a law 
if it contains the requisite declaration, 
would be protected and it would not be 
permissible to assail it on the ground of 
being violative of Arts. 14, 19 and 31 of 
the Constitution even though such a law 
strikes at the integrity and unity of the 
country. Such a law might also provoke 
the Legislatures of other States to make 
laws which may discriminate in the econo- 
mic sphere against the persons hailing 
from the State which was the first to enact 
such discriminatory law. There would 
thus be a chain reaction of laws which 
discriminate between the people belong- 
ing to different States and which in the 
very nature of things would have a divi- 
sive tendency from a national point cf 
view. The second part of Art. 31-C would 
thus provide the cover for the making of 
laws with a regional or local bias even 
though such laws imperil the oneness of 
the nation and contain the dangerous 
seeds of national disintegration. The vest- 
ing of power of exclusion of judicial re- 
view in a legislature including state legis- 
lature, contemplated by Article 31-C,. 
strikes at the basic structure of the Con- 
stitution. The second part of Art, 31-C 
thus goes beyond the permissible limit of 
what constitutes amendment under Arti- 
cle 868. Thus the second part of Art. 81-C 
is liable to be quashed on the following 
grounds : 


(1) It gives a carte blanche to the 
Legislature to make any law violative of 
Arts, 14, 19 and 31 and make it immune 
from attack by inserting the requisite 
declaration. Article 81-C taken along with 
its second part gives in effect the power 
to the Legislature, to amend the Constitu- 
tion. 


(2) The legislature has been made the 
final authority to decide as to whether the 
law made by it is for the objects men- 
tioned in Art. 81-C. The vice of second 
part of Art. 81-C lies in the fact that 
even if the law enacted is not for the ob- 
ject mentioned in Art. 81-C, the declara- 
tion made by the Legislature precludes a 
party from showing that the law is not 
for that object and prevents a Court from 
going into the question as to whether the 
law enacted is really for that object. The 
exclusion by the Legislature, including a 
State Legislature, of even that limited 
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judicial review strikes at the basic struc- 
ture of the Constitution. The second part 
of Art. 81-C goes beyond the permissible 
limit of what constitutes amendment 
under Art. 368. 


The second part of Art. 31-C can 
be severed from the remaining part of 
Article 31-C and its invalidity would not 
affect the validity of the remaining part. 

(Paras 1580, 1531, 154], 1548) 

Per Sikri, C. J. :— In effect, Art. 31-C 
enables States to adopt any policy they 
like and abrogate Arts. 14, 19 and 31 of 
the Constitution at will. In other words, 
it enables the State to amend the Con- 
stitution. Article 14, for instance, would be 
limited by the State according to its 
policy and not the policy of the amend- 
ing body, i.e. the Parliament and so would 
be Arts. 19 and 8], while these funda- 
mental rights remain in the Constitution. 
Parliament cannot under Art. 868 abrogate 
fundamental rights. Parliament equally 
cannot enable the legislatures to abrogate 
them. This provision thus enables legis- 
latures to abrogate fundamental rights 
and therefore must be declared unconsti- 
tutional. Article 31-C cannot be read to 
‘be an implied amendment of Art. 368 be- 
cause it opens with the words “notwith- 
standing anything contained in Art. 13” 
and Art. 81-C does not say that “notwith- 
standing anvthing contained in Art. 368.” 
What Art. 81-C does is that it empowers 
legislatures, subject to the condition laid 
down in Art. 31-C itself, to take away or 
abridge rights conferred -by Arts. 14, 19 
and 8]. At any rate, if it is deemed to 
be an amendment of Art. 368, it is be- 
vond the powers conferred by Art. 868 it- 
self. Article 868 does not enable Parlia- 
ment to constitute another legislature to 
amend the Constitution, in its exercise of 
the power to amend Art. 368 itself. Sec- 
tion 3 of the Constitution (Twenty-fifth 
Amendment) Act, 1971 is void as it dele- 
gates power to legislatures to amend the 
Constitution. 

(Paras 445, 448. 472, 473) 

Per Shelat and Grover, JJ.:— Arti- 
cle 81-C suffers from two kinds of vice 
which seriously affect its validity. The 
first is that it enables total abrogation of 
fundamental rights contained in Arts. 14, 
I9 and 81 and secondly, the power of am- 
endment contained in Art. 868 is of special 
nature which has been exclusively con- 
ferred on the Parliament and can be ex- 
ercised only in the manner laid down in 
that Article. It was never intended that 
the same could be delegated to any other 
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legislature including the State Legislatures. 
The validity of Art. 81-C cannot be sus- 
tained. (Paras 621, 622) 

Per Hegde and Mukherjea, JJ. :— 
Clause (3) of the 25th Amendment Act 
which introduced into the Constitution 
Art. 31-C is invalid for two reasons i.e. 
(1) it was beyond the amending power 
of the Parliament in so far as the amend- 
ment in question permits destruction of 
several basic elements or fundamental fea- 
tures of the Constitution and (2) it em- 
powers the Parliament and the State 
Legislatures to pro tanto amend certain 
human freedoms guaranteed to the citi- 
zens by the exercise of their ordinary 
legislative power. (Para 759) 

Index Note:— (E) Constitution 
([wenty-ninth Amendment) Act (1971) — 
Validity — Is valid. (X-Ref:— Constitu- 
tion of India, Ninth Sch.; Kerala Land 
Reforms (Amendment) Act (85 of 1969); 
Kerala Land Reforms (Amendment) Act 
(25 of 1971) ). 

Brief Note :— (F) The Constitution 
(Twenty-ninth Amendment) Act (1971) is 
valid. 

(Per Ray, Palekar, Khanna, Mathew, 
Beg, Dwivedi and Chandrachud, JJ.) 

By the Twenty-ninth Amendment the 
two Kerala Acts, Kerala Land Reforms 
(Amendment) Act (85 of 1969) and the 
Kerala Land Reforms (Amendment) Act 
(25 of 1971) were included in the Ninth - 
Schedule to the Constitution. Like other 
Acts included in that Schedule they are 
immune from challenge by reason of the 
protection given to the Schedule by Arti- 
cle 31-B. Article 31-B is independent of 
Art. 81-A and it cannot therefore be said 
that the protection would not be avail- 
able unless it is shown that the Acts re- 
lated to agrarian reforms. (Para 2142) 

(Per Shelat, Hegde, Grover, Jagan- 
mohan Reddy and Mukherjea, JJ.) 

The 29th Amendment is valid. How- 
ever, the question whether the Acts in- 
cluded in the Ninth Schedule by that 
Amendment or any provision of those 
Acts abrogates any of the basic elements 
of the constitutional structure or denudes 
them of their identity will have to be ex- 
amined when the validity of those Acts 
comes up for consideration. (Para 624) 

Per Sikri, C. J.:— The effect of the 
insertion of the Kerala Land Reforms 
(Amendment) Act (85 of 1969) and the 
Kerala Land Reforms (Amendment) Act 
(25 of 1971) in the Ninth Schedule by 
Section 2 is that the provisions of Arti- 
cle 81-B of the Constitution get attracted. 
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Article 368 does not enable Parliament to 


abrogate or take away fundamental rights. - 


Yf this is so, it does not enable Parliament 
‘to -do this by any means, including the 
-device of Art. 81-B and the Ninth Sche- 
-dule. This device of Art. 31-B and the 
‘Ninth Schedule is bad in so far as it pro- 
‘tects statutes even if they take away 
‘fundamental rights. Therefore, the 
“Twenty-ninth Amendment is ineffective to 
‘protect the impugned Acts if they take 
-away fundamental rights. The Constitu- 
‘tion Bench will decide whether the im- 
‘pugned Acts take away fundamental 
rights or only abridge them, and in the 
‘latter case whether they effect reason- 
able abridgments in the public interest. 

(Paras 486, 492) 
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Syed Akbar Begum and Shantilal 
Dayabhai Patel: M/s. G. B. Raikar, S. S. 
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cates. 
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kar, D. M. Popat, M. L. Bhakta, Ravin- 
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Brihan Maharashtra Sugar Syndicate, 
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Ravinder Narain, O. C. Mathur and S. 
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The following Judgment of the 
Court was delivered by 


SIKRI, C. Ju— I propose to 
divide my judgment into eight parts. 
Part I will deal with Introduction; 
Part II with interpretation of Golak- 
math’s case; Part III with the inter- 
pretation of the original Article 368, 
as it existed prior to its amendment; 
Part IV with the validity of the Con- 
. stitution (Twenty-fourth Amendment) 
Act; Part V with the validity of 5. 2 


‘of the Constitution (Twenty-fifth 
Amendment) Act; Part VI with the 
validity of S. 3 of the Constitution 


({Twenty-fifth Amendment) Act. Part 
VII with Constitution (Twenty-ninth 
Amendment) Act; and Part VIII with 
conclusions. 


Part I—Introduction. 


2. All the six writ petitions 
involve common questions as to the 
validity of the Twenty-fourth, Twenty- 
fifth and Twenty-ninth Amendments 
of the Constitution. I may give a few 
facts in Writ Petition No. 135 of 1970 
to show how the question arises in 
this petition. Writ Petition No.,135 of 
1970 was filed by the petitioner on 
March 21, 1970 under Article 32 of the 
Constitution for enforcement of his 
fundamental rights under Articles 25, 
26, 14, 19 (1) (£) and 31 of the Consti- 
tution. He prayed that the provisions 
‘of the Kerala Land Reforms Act 1963 
(Act I of 1964) as amended by the 
Kerala Land Reforms (Amendment) 
Act 1969 (Act 35 of 1969) be declared 
unconstitutional, -ultra vires and void. 
He further prayed for an appropriate 
‘writ or order to issue during the pen- 
dency of the petition. This Court issu- 
ed rule nisi on March 25, 1970. 
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3. During the pendency of the 
writ petition, the Kerala Land Re- 
forms (Amendment) Act 1971 (Kerala 


Act No. 25 of 1971) was passed which. 


received the assent of the President 
on August 7, 1971. The petitioner fil- 
ed an application for permission to 
urge additional grounds and to impugn 
the constitutional validity of the Ker- 
ala Land Reforms (Amendment) Act 
1971 (Kerala Act No. 25 of 1971). 

4, In the meantime, the 
‘Supreme Court by its judgment dated 
April 26, 1971 in Kunjukuity Sahib v. 
State of Kerala, (1972) SCC 364 = 
{Civil Appeals Nos. 143, 203-242, 274 
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and 309 of 1971) D/- 26-4-1971 = 
(reported in AIR 1972 SC 2097) 
upheld the majority judgment of 
the Kerala High Court in Narayanan 
Nair v. State of Kerala, AIR 1971 Ker 
98 (FB) whereby certain sections of 
the Act were struck down. 

5. The Constitution (Twenty- 
fourth Amendment) Act came into 
force on November 5, 1971, the Con- 
stitution (Twenty-fifth Amendment) 
Act came into force on April 20, 1972 
and the Constitution (Twenty-ninth 
Amendment) Act came into force on 
June 9, 1972. The effect of the Twenty- 
ninth Amendment of the Constitution 
was that it inserted the following 
Acts in the Ninth Schedule to the Con- 
stitution: 

“65. The Kerala Land Reforms 
(Amendment) Act, 1969 (Kerala Act 
35 of 1969). 


66. The Kerala Land Reforms 
(Amendment) Act, 1971 (Kerala Act 
25 of 1971).” 

6. The petitioner then moved 
an application for urging additional 
grounds and for amendment of the 
writ petition in order to challenge the 
above constitutional amendments. 


i. The Court allowed the ap- 
plication for urging additional: grounds 
and for amendment of the writ peti- 
tion on August 10, 1972 and issued 
notices to the Advocates-General to 
appear before this Court and take 
such part in the proceedings as they 
may be advised. 


8. When the case was placed 
before the Constitution bench, it 
referred this case to a larger bench to 
determine the validity of the impugn- 
ed constitutional amendments. 


9, Similar orders were passed 

in the other writ petitions. 
~. 10. The larger bench was ac- 
cordingly constituted. It was then felt 
that it would be necessary to decide 
whether I. C. Golak Nath v. State of 
Punjab, (1967) 2 SCR 762 = (AIR 
1967 SC 1643) was rightly decided or 
not. However, as I see it, the question 
whether Golak Nath’s case was right- 
ly decided or not does not matter be- 
cause the real issue is different and 
of much greater importance, the issue 
being, what is the extent of the 
amending power conferred by Arti- 
cle 368 of the Constitution apart from 

Art. 13 (2) on Parliament? 
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11. The respondents claim that 
Parliament can abrogate fundamental 
rights such as freedom of speech and 
expression, freedom to form associa- 
tions or unions, and freedom of reli- 
gion. They claim that democracy can 
even be replaced and one party rule 
established. Indeed, short of repeal of 
the Constitution, any form of Govern- 
ment with no freedom to the citizens 
can be set up by Parliament by exer- 
cising its powers under Art. 368. 

12. On the side of the peti- 
tioners it is urged that the power of 
Parliament is much more limited. The 
petitioners say that the Constitution 
gave the Indian citizens freedoms 
which were to subsist forever and the 
Constitution was drafted to free the 
nation from any future tyranny of 
the representatives of the people. It 
is this freedom from tyranny which, 
according to the petitioners, has been 
taken away by the impugned Art. 31C 
which has been inserted by the 
Twenty-fifth Amendment. If Art. 31C 
is valid, they say, hereafter Parliament 
and State Législatures and not the 
Constitution, will determine how much 
freedom is good for the citizens. 

13. These cases raise grave 
issues. But however grave the issues 
may be, the answer must depend on 
the interpretation of the words in 
Art. 368, read in accordance with the 
principles of interpretation which are 
applied to the interpretation of a Con- 
stitution given by the people to them- 
selves. 

14. I must interpret Art. 368 
in the setting of our Constitution, in 
the background of our history and in 
the light of our aspirations and hopes, 
and other relevant circumstances. No 
other constitution in the world is like 
ours. No other constitution combines 
under its wings such diverse peoples, 
numbering now more than 550 mil- 
lion, with different languages and 
religions and in different stages of 
economic development, into one nation, 
and no other nation is faced with such 
vast socio-economic problems. 

15. I need hardly observe that 
I am not interpreting an ordinary sta- 
tute, but a Cbnstitution which apart 
from setting up a machinery for gov- 
ernment, has a noble and grand. vision. 
The vision was put in words in the 

Preamble and carried out in part by 


a” 
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conferring fundamental rights on the 
people. The vision was directed to be 
further carried out by the application 
of directive principles. 

Part II — Interpretation of Golak 
Nath’s case. i 


16. Before proceeding with the 
main task, it is necessary to ask; what 
was decided in (1967) 2 SCR 762 = 
(AIR 1967 SC 1643). In order to pro- 
perly appreciate that case, it is neces- 
sary first to have a look at Sri San- 
kari Prasad Singh v. Union of India, 
1952 SCR 89 = (AIR 1951 SC 458) and 
Sajjan Singh v. State of Rajasthan, 
T 1 SCR 933 = (AIR 1965 SC 
845). 

17. The Constitution (First 
Amendment) Act, 1951, which insert- 
ed inter alia Arts. 31A and 31B in the 
Constitution was the subject matter of 
decision in Sankari Prasad’s case 1952 
SCR 89 = (AIR 1951 SC 458). The 
main arguments relevant to the pre- 
sent case which were advanced im 
support of the petition before this 
Court were summarised by Patanjali 
Sastri, J. as he then was, as follows: 


“First, the power of amending the 
Constitution provided for under Arti- 
cle 368 was conferred not on Parlia~ 
ment but on the two Houses of Par- 
liament as a designated body and, 
therefore, the provisional Parliament 
was not competent to exercise that 
power under Article 379. 


Fourthly, inany case Art. 368 is 
a complete code in itself and does not 
provide for any amendment being 
made in the bill after it has been in- 
troduced in the House. The bill in the 
present case having been admittedly 
amended in several particulars during 
its passage through the House, the 
Amendment Act cannot be said te 
have been passed in conformity with 
the procedure prescribed in Art. 368. 

Fifthly, the Amendment Act. in so 


far as it purports to take away or 
abridge the rights ‘conferred by 
Part TII of the Constitution, falls 


within the prohibition of Art. 13 (2).’” 
X * bk 


:As stated in the head-note this Court 


held: 

“The provisional Parliament is 
competent to exercise the power of 
amending the Constitution under Arti- 
cle 368. The fact that the said Arti- 
cle refers to the two Houses of the 
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Parliament and the President separa- 


tely and not to the Parliament, does. 


not lead to the. inference that the 
body which is invested with the power 
to amend is not the Parliament but a 
different body consisting of the two 
Houses. 


The words “all the powers conferred 
by the provisions of this Constitution 
on Parliament” in Art. 379 are not 
confined to such powers as could be 
exercised by the provisional Parlia- 
ment consisting of a single chamber, 
but are wide enough to include the 
power to amend the Constitution con- 
ferred by Art. 368.” 


18. I may mention that Mr. 
Seervai contends that the conclusion, 
just mentioned was wrong and that 
the body that amends the Constitution 
under Art. 368 is not Parliament. 


19. The Court further held: 


“The view that Art. 368 is a com- 
plete code in itself in respect of the 
procedure provided by it and does not 
contemplate any amendment of a Bill 
for amendment of the Constitution 
after it has been introduced, and that 
if the Bill is amended during its pas- 
sage through the House, the Amend- 
ment Act cannot be said to have been 
passed in conformity with the proce- 
dure prescribed by Art. 368 and would 
be invalid, is erroneous. 

Although “Law” must ordinarily 
include constitutional law, there is a 
clear demarcation between ordinary 
law which is made in the exercise of 
legislative power and constitutional 
law, which is made in the exercise of 
constituent power. In the context of 
Art. 13, “law” must be taken to mean 
rules or regulations made in exercise 
of ordinary legislative power and not 
amendments to the constitution made 
in the exercise of constituent power 
with the result that Art. 13 (2) does 
not affect amendments made under 
Art. 368”. 


20. Although the decision in 
Sankari Prasad’s case, 1952 SCR 89= 
(AIR 1951 SC 458) was not challenged 
in Sajjan Singh’s case, (1965) 1 SCR 
933=(AIR 1965 SC 845) Gajendragad- 
kar, C. J. thought it fit to give rea- 
sons for expressing full concurrence 
with that decision. 

21. The only contention before 
the Court was that. 
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“Since it appears that the powers 
prescribed by Art. 226 are likely to 
be affected by the intended amend- 
ment of the provisions contained in 
Part III, the bill introduced for the 
purpose of making such an amend- 
ment, must attract the proviso, and as 
the impugned Act has admittedly not 
gone through the procedure prescrib- 
ed by the proviso, it is invalid”. 


According to Gajendragadkar, C. J. 


“that raised the question about 
the construction of the provisions con- 
tained in Art. 368 and the relation be- 
tween the substantive part of Art. 368 
with its proviso.” 

22. The Chief Justice came to 
the conclusion that 


“as a matter of construction, there 
is no escape from the conclusion that 
Art. 368 provides for the amendment 
of the provisions contained in Part IIT 
without imposing on Parliament an 
obligation to adopt the procedure pres- 
cribed by the proviso.” 


23. The learned Chief Justice 
thought that the power to amend in 
the context was a very wide power 
and it could not be controlled by the 
literal dictionary meaning of the word 
“amend”. He expressed his agreement 
with the reasoning of Patanjali Sas- 
tri, J, regarding the applicability of 
Art. 13 (2) to Constitution Amendment 
Acts passed under Art. 368. He fur- 
ther held that when Art. 368 confers 
on Parliament the right to amend the 
Constitution, it can be exercised over 
all the provisions of the Constitution. 
He thought that 


“if the Constitution-makers had 
intended that any future amendment 
of the provisions in regard to funda- 
mental rights should be subject to 
Art. 13 (2), they would have taken the 
precaution of making a clear provi- 
sion in that behalf.” 


24. He seemed to be in agree- 
ment with the following observations 
of Kania, C. J, in A. K. Gopalan v. 
State of Madras, 1950 SCR 88 at 
p. 100 = (AIR 1950 SC 27): 


“the inclusion of Article 13 (1) 
and (2) in the Constitution appears to 
be a matter of abundant caution. Even 
in their absence, if any of the funda- 
mental rights was infringed by any 
legislative enactment, the Court has: 
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always the power to declare the enact- 
ment, to the extent it transgresses the 
limits, invalid”. 

25. He was of the view that 
even though the relevant provisions of 
Part III can be justly described as the 
very foundation and the corner-stone 
of the democratic way of life ushered 
in this country by the Constitution, it 
cannot be said that the fundamental 
rights guaranteed to the citizens are 
eternal and inviolate in the sense that 
they can never be abridged or amend- 
ed. 


26. According to him, it was 
legitimate to assume that the Consti- 
tution-makers visualised that Parlia“ 
ment would be competent to make 
amendments in these rights so as to 
meet the challenge of the problems 
which may arise in the course of socio- 
economic progress and development of 
the country. 


abi Hidayatullah, J., as he then 
was, agreed with the Chief Justice 
that the 17th Amendment was valid 
even though the procedure laid down 
in~the proviso to Art. 368 had not 
been followed. But he expressed his 
difficulty in accepting a part of the 
reasoning in Sankari Prasad’s_ case, 
1952 SCR 89 = (AIR 1951 SC 458). He 
observed as follows: 


“It is true that there is no com- 
plete definition of the word “law” in 
the article but it is significant that 
the definition does not seek to exclude 
constitutional amendments which it 
would have been easy to indicate in 
the definition by adding but shall not 
include an amendment of the Consti- 
tution’ ” (p. 958) 

28. He further observed: 


“The meaning of Art. 13 thus de- 
pends on the sense in which the word 
“law” in Art. 13 (2) is to be under- 
stood. If an amendment can be said 
to fall within the term “law”, the 
Fundamental Rights become “eternal 
and inviolate” to borrow the language 
of the Japanese Constitution. Article 
13 is then on par with Art. 5 of the 
American Federal Constitution in its 
immutable prohibition as long as it 
stands.” (p. 958) 

` 29. According to him, 

“Our Preamble is more akin in 

-nature to tke American Declaration of 
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Independence (July 4, 1776) than to 
the preamble to the Constitution of 
the United States. It does not make 
any grant of power but it gives a 
direction and purpose to the Constitu- 
tion waich is reflected in Parts III and 
IV. Is it to bẹ imagined that a two- 
thirds majority of the two Houses at 
any time is all that is necessary to 
alter it without even consulting the 
States? It is not even included in the 
proviso to Art. 368 and it is difficult 
to think that as it has not the protec- 
tion of the proviso it must: be within 
the main part of Art. 368.” 


30. He further observed: 


“I would require stronger reasons 
than those given in Sankari Prasad’s 
case, 1952 SCR 89 = (AIR 1951 SC 
458) to make me accept the view that 
Fundamental Rights were not really 
fundamental but were intended to be 
within the powers of amendment in 
common with the other parts of the 
Constitution and without the concur- 
rence of the States.” 


31. He held: 


“What Art. 3868 does is to lay 
down the manner of amendment and 


the necessary conditions for the ef- 


fectiveness of the amendment............ 
The Constitution gives so many as- 
surances in Part III that it would be 
difficult to think that they were the 
play-things of a special majority. To 
hold this would mean prima facie that 
the most solemn parts of our Consti- 
tution stand on the same footing as 
any other provision and even on a 
less firm ground than that on which 
the articles mentioned in the proviso 
stand.” 


32. Mudholkar, J. although 
agreeing that the writ petition should 
be dismissed, raised various doubts 
and he said that he was reserving his 
opinion on the question whether San- 
kari Prasad’s case,-1952 SCR 89 = 
(AIR 1951 SC 458) was rightly decid- 
ed. He thought: 


“The language of Art. 368 is plain 
enough to show that the action of 
Parliament in amending the Consti- 
tution is a legislative act like one in 
exercise of its normal legislative 
power. The only difference in respect 
of an amendment of the Constitution 
is that the Bill amending the Consti- 
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tution has to be passed by a special 
majority (here I have in mind only 
those amendments which do not at- 
tract the proviso to Art. 368). The 
result of a legislative action of a legis- 
lature cannot be other than ‘law’ and, 
therefore, it seems to me that the fact 
that the legislation deals with the 
amendment of a provision of the Con- 
stitution would not make its resuit 
any the less a ‘law’ ”. 


33. He observed: 


“It is true that the Constitution 
does not directly prohibit the amend- 
ment of Part I. But it would indeed 
be strange that rights which are consi- 
dered to be fundamental and which 
include one which is guaranteed by 
the Constitution (vide Art. 32) should 
be more easily capable of being abri- 
dged or restricted than any of the 
matters referred to in the proviso to 
Art. 368 some of which are perhaps 
less vital than fundamental rights. It 
is possible, as suggested by my learn- 
ed brother, that Art. 368 merely lays 
down the procedure to be followed for 
amending the Constitution and does 
not confer a power to amend the Con- 
stitution which, I think, has to be 
ascertained from the provision sought 
to be amended or other relevant provi- 
sions or the preamble.” 


34, Later, he observed: 
“Above all,it formulated a solemn 


and dignified preamble which ap- 
pears to be an epitome of the 
basic features of the Constitution. 


Can it not be said that these are indi- 
cia of the intention of the Constituent 
Assembly to give a permanency to the 
basic features of the Constitution?” 

35. He posed a further ques- 
tion by observing: 

“It is also a matter for considera- 
tion whether making a change in a 
basic feature of the Constitution can 
be regarded merely as an amendment 
or would it be, in effect, rewriting a 
part of the Constitution; and if the 
latter, would it be within the purview 
of Art. 368?” 

36. He then stressed the prime 
importance of preamble: 

“The Constitution indicates three 
modes of amendments and assuming 
that the provisions of Art. 368 confer 
power on Parliament to amend the 
Constitution, it will still have to be 
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considered whether as long as the pre- 
amble stands unamended, that power 
can be exercised with respect to any 
of the basic features of the Constitu- 
tion. 

To illustrate my point, as long as the 
words ‘sovereign democratic republic’ 
are there, could the Constitution be 
amended so as to depart from the 
democratic form of Government or its 
republic character? If that cannot be 
done, then, as long as the words “Jus- 
tice, social, economic and political etc.”, 
are there could any of the rights enu- 
merated in Arts. 14t0 19, 21, 25, 31 and 
32 be taken away? If they cannot, it 
will be for consideration whether they 
can be modified. 

“It has been said, no doubt, that 
the preamble is not a part of our Con- 
stitution. But, I think, that if upon a 
comparison of the preamble with the 
broad features of the Constitution it 
would appear that the preamble is an 
epitome of those features or, to put 
it differently if these features are an 
amplification or concretisation of the 
concepts set out in the preamble it 
may have to be considered whether 
the preamble is not a part of the Con- 
stitution. While considering this ques- 
tion it would be of relevance to bear 
in mind that the preamble is not of 
the common run such as is to be found 
in an Act of a legislature. It has the 
stamp of deep deliberation and is mar- 
ked by precision. Would this not sug- 
gest that the framers of the Constitu- 
tion attached special significance to 
it?” 

37. Coming now to Golak 
Nath’s case, (1967) 2 SCR 762 = (AIR 
1967 SC 1643) the petitioner had chal- 
lenged the validity of the Constitu- 
tion (Seventeenth Amendment) Act, 
1964 which included in the Ninth 
Schedule, among other acts, the Pun- 
jab Security of Land Tenures Act, 
1953 (Act 10 of 1953), and the Mysore 
Land Reforms Act (Act 10 of 1962) as 
amended by Act 14 of 1965. 

38. It was urged before the 
Court that Sankari Prasad’s case, 1952 
SCR 89=(AIR 1951 SC 458) in which 
the validity of the Constitution (First 
Amendment) Act, 1951 and Sajjan 
Singh’s case, (1965) 1 SCR 9383=(AIR 
1965 SC 845) in whith the validity 
of the Constitution (Seventeenth 
Amendment) Act was in question had 
been wrongly decided by this Court. 
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39. Subba Rao, C. J. speaking 
for himself and 4 other Judges sum- 
marised the conclusious at page 815 
as follows: 


“The aforesaid discussion leads to 
the following results: 

(1) The power of the Parliament 
to amend the Constitution is derived 
from Arts. 245, 246 and 248 of the 
Constitution and not from Art. 368 
thereof which only deals with proce- 
dure. Amendment is a legislative pro- 
cess. 


(2) Amendment is ‘law’ within the 
meaning of Art. 13 of the Constitution 
and, therefore, if it takes away or 
abridges the rights conferred by 
Part III thereof, it is void. 

(3) The Constitution (First Amend- 
ment) Act, 1951, Constitution (Fourth 
Amendment) Act. 1955, and the Con- 
stitution (Seventeenth Amendment) 
Act, 1964, abridge the scope of the 
fundamental rights. But, on the basis of 
earlier decisions of this Court, they 
were valid. 


(4) On the application of the doc- 
trine of ‘prospective overruling’, as 
explained by us earlier, our decision 
will have only prospective operation 
and, therefore, the said amendments 
will continue to be valid. 

(5) We declare that the Parlia- 
ment will have no power from the 
date of this decision to amend any of 
the provisions of Part III of the Con- 
stitution so as to take away or abridge 


the fundamental rights enshrined 
therein. 
(6) As the Constitution (Seven- 


teenth Amendment) Act holds the field, 
the validity of the two impugned Acts, 
namely, the Punjab Security of Land 
Tenures Act X of 1953, and the Mysore 
Land Reforms Act X of 1962, as amend~ 
ed by Act XIV of 1965, cannot be ques~ 
tioned on the ground that they offend 
Articles 13, 14 or 31 of the Consti- 
tution.” 

40. It must be borne in mind 
that these conclusions were given in 
the light of the Constitution as it stood 
then ie. while Art. 13 (2) subsisted in 
the Constitution. It was then not neces- 
sary to decide the ambit of Art. 368 
with respect to the powers of Parlia- 
ment to amend Art. 13 (2) or to 
amend Article 368 itself. It is these 
points that have now to be decided. 
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41. It may further be observed 
that the Chief Justice refused to ex- 
press an opinion, on the contention that, 
in exercise ofthe power of amendment, 
Parliament cannot destroy the funda- 
mental structure of the Constitution 
but can only modify the provision 
thereof within the framework of the 
the original instrument for its better 
effectuation. 


42. As will be seen later, the 
first conclusion above, does not sur- 
vive for discussion any longer because 
it is rightly admitted on behalf of the 
petitioners that the Constitution (Twen- 
ty-fourth Amendment) Act, 1971- 
in so far as it transfers power 
to amend the Constitution from 
the residuary entry (Entry 97 
List 1) or Article 248 of the Con- 
stitution to Art. 368, is valid; in other 
words Art. 368 of the Constitution as 
now amended by the Twenty-fourth 
Amendment deals not only with the 
procedure for amendment but also 
confers express power on Parliament! 
to amend the Constitution. 


43. I will also not discuss the 
merits of the second conclusion as the 
same result follows in this case even 
if it be assumed in favour of the res- 
pondents that an amendment of the 
Constitution is not law within Art. 13 
(2) of the Constitution. 


44, Hidayatullah, J. as he 
then was, came to the following con- 
clusions at page 902: 


“(i) that the Fundamental Rights 
are outside the amendatory process if 
the amendment seeks to abridge or 
take away any of the rights. 

(ii) that Sankari Prasad’s case 
1952 SCR 89=(AIR 1951 SC 458) (and 
Sajjan Singh’s case. (1965) 1 SCR 933 
=(AIR 1965 SC 845) which followed 
it) conceded the power of amendment 
over Part HI of the Constitution on 
an erroneous view of Arts. 13 (2) and 
368. 

(iii) that the First, Fourth and 
Seventh Amendments being part. of 
the Constitution by acquiescence for 
a long time, cannot now be challeng- 
ed and they contain authority for the 
Seventeenth Amendment; 

(iv) that this Court having now 
laid down that Fundamental Rights 
cannot be abridged or taken away by 
the exercise of amendatory process in 


1973 


Art. 368, any further inroad into these 
rights as they exist today will be il- 
fegal and unconstitutional unless it 
complies with Part IHI in general and 
Art. 13 (2) in particular; 

(v) that for abridging or taking 
away Fundamental Rights, a Consti- 
tuent body will have to be convoked; 
and 

(vi) that the two impugned Acts, 
mamely, the Punjab Security of Land 
‘Tenures Act, 1953 (X of 1953) and the 
Mysore Land Reforms Act, 1961 (X of 
1962) as amended by Act XIV of 1965 
are valid under the Constitution not 
because they are included in Sche- 
‘ule 9 of the Constitution but because 
they are protected by Art. 31-A, and 
the President’s assent.” 

45. I am not giving his reasons 
for these conclusions here because 
they will be examined when dealing 
with the arguments addressed to us 
on various points: 

46. Wanchoo, J. as he then 
«was, also speaking on behalf of 2 other 
Judges held that Sankari Prasad’s 
ease, 1952 SCR 89=(AIR 1951 SC 458) 
was correctly decided and the majo- 
rity in Sajjan Singh case, (1965) 1 SCR 
933=(AIR 1965 SC 845) was correct in 
following that decision. 

4i. Bachawat, J. held: 

1) Article 368 not only prescribes 
the procedure but also gives the power 
of amendment; 


2) Article 368 gives the power of 
amending each and every provision of 
the Constitution and as Art. 13 (2) is 
a part of the Constitution it is within 
the reach of the amending power; 

3) Article 368 is not controlled by 
Art. 13 (2) and the prohibitory injunc- 
tion in Art. 13 (2) is not attracted 
against the amending power. 

4) Constitutional amendment 
ander Art. 368 is not a law within the 
«meaning of Art. 13 (2); 

5) The scale of values embodied 
an Parts III and IV is not immortal. 
Parts III and IV being parts of the 
Constitution are not immune from 
amendment under Art. 368. Constitu- 
tion-makers could not have intended 
that the rights conferred by Part III 
could not be altered by giving effect 
to the policies of Part IV. 

6) The Preamble cannot control 
the unambiguous language of the arti- 
eles of the Constitution. 
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48. Regarding the amendment 
of the basic features of the Constitu- 
tion, he observed: 

“Counsel said that they could not 
give an exhaustive catalogue of the 
basic features, but sovereignty, the 
republican form of government, the 
federal structure and the fundamental 
rights were, some of the features. The 
Seventeenth Amendment has not de- 
rogated from the sovereignty, the re- 
publican form of government and the 
federal structure, and the question 
whether they can be touched by 
amendment does not arise for decision. 
For the purposes of these cases, it is 
sufficient to say that the fundamental 
rights are within the reach of the 
amending power.” 

49, Ramaswami, J., held. 


(1) The amending power 
Art. 368 is sui generis; 

(2) “Law” in Art. 13 (2) cannot 
be construed so as to include ‘law’ 
made by Parliament under Arts. 4, 
169, 392, 5th Schedule Part Dand 6th 
Schedule Para 21. 

(3) The expression ‘fundamental 
rights” does not lift the fundamental 
rights above the constitution itself; 

(4) Both the power to amend and 
the procedure to amend are enacted 
in Art. 368. 

(5) There were no implied limita- 
tions on the amending power and all 
articles of the Constitution were 
amendable either under the proviso of 
Art. 368 or under the main part of 
the Article. 

(6) The Federal structure is not 
an essential part of our Constitution; 


(7) The power of amendment is 


under 


in point of quality an adjunct of 


sovereignty. If so, it does not admit of 
any limitations. 

50. In brief 6 Judges held that 
in view of Art. 13 (2) Fundamental 
Rights could not be abridged or taken 
away. Five Judges held that Art. 13 
(2) was inapplicable to Acts amending 
the Constitution. 

Part III — Interpretation of Art. 368 

51. Let me now proceed to 
interpret Art. 368. Art. 368, as ongar 
ly enacted, read as follows: 

“An amendment of this Constitu- 
tion may be initiated only by the in- 
troduction of a Bill for the purpose in 
either House of Parliament, and when 
the Bill is passed in each House by @ 
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majority of the total membership of 
that House and by a majority of not 
less than two-thirds of the members 
of that House present and voting, it 
shall be presented to the President for 
his assent and upon such assent being 
given to the Bill, the Constitution 
shall stand amended in accordance 
with the terms of the bill: 


Provided that if such amendment 
seeks to make any change in— 

(a) Article 54, Article 55, Art. 73, 
Article 162 or Article 241, or 

(b) Chapter IV of Part V, Chap- 
ter V ofj Part VI, or Chapter I of 
Part XI, or 

(c) any of the Lists in the Seventh 
schedule, or 

(d) the representation 
in Parliament, or 

(e) the provisions of this article, 
the amendment shall also require to 
be ratified by the Legislatures of not 
less than one-half of the States speci- 
fied in Parts A and B of the First 
Schedule by resolutions to that effect 
passed by. those Legislatures before 
the Bill making provision for such 
amendment is presented to the Presi- 
dent for assent.” 


52- It will be noticed that 
Art. 368 is contained in a separate part 
and the heading is “Amendment of 
the Constitution”, but the marginal 
note reads “Procedure for amendment 
of the Constitution.” 


53. The expression “amend- 
ment of the Constitution” is not de- 
fined or expanded in any manner, al- 
though in other parts of the Consti- 
tution, the word “Amend” or “Amend- 
ment” has, as will be pointed out later, 
been expanded. In some parts they 
have clearly a narrow meaning. The 
proviso throws some light on the pro- 
blem. First, it uses the expression “if 
such amendment seeks to make any 
change in”; it does not add the words 
“change of”, or omit “in”, and say 
“seeks to change” instead of the ex- 
pression “seeks to make any change 
in’. 

54, The articles which are in- 
cluded in the proviso may be now 
considered. Part V, Chapter I, deals 
with “the Executive”. Article 52, pro- 
vides that there shall be a President 
of India, and Art. 53 vests the execu- 
-tive power of the Ufiion in the Presi- 


of States 
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dent and provides how it shall be 
exercised. These two articles are not 
mentioned in the proviso to Art. 368 
but Arts. 54 and 55 are mentioned. 
Article 54 provides: 

“54. The President shall be elect- 
ed by the members of an electoral: 
college consisting of — 

(a) the elected members of both 
Houses of Parliament; and 

(b) the elected members of the 
Legislative Assemblies of the States.” 

55. Article 55 prescribes the- 
manner of election of the President. 

56. Why were Arts, 52 and 53. 
not mentioned in the proviso to Arti- 
cle 368 if the intention was that the 
States would have a say as to the 
federal structure of the country? One 
of the inferences that can be drawn is 
that the constitution-makers never 
contemplated, or imagined that Arti- 
cle 52 will be altered and there shall 
not be a President of India. In other 
words they did not contemplate 2 
monarchy being set up in India or 
there being no President. 

57. Another article which has 
been included in the proviso to Arti- 
cle 368 is Art. 73 which deals with the 
extent of executive powers of the 
Union. As far as the Vice-President 
is concerned, the States have beer 
given no say whether there shall be 
a Vice-President or not; about the 
method of his election, ete. But what 
is remarkable is that when we come 
to Part VI of the Constitution, which 
deals with the “States”, the only pro- 
vision which is mentioned in the pro- 
viso to Art. 368 is Art. 162 which deals. 
with the extent of executive power 
of States. The appointment of a Gover- 
nor, conditions of service of a Gover- 
nor, and the constitution and func- 
tions of the Council of Ministers, and 
Other provisions regarding the Minis- 
ters and the conduct of government 
business are not mentioned at all in 
the proviso to Art. 368. Another arti- 
cle which is mentioned in Cl. (a) of 
the proviso to Art. 368 is Art. 241 
which originally dealt with High 
Courts for States in Part C of the 
First Schedule. 

58. Chapter IV of Part V of 
the Constitution which deals with the- 
Union Judiciary, and Chapter V of: 
Part VI which deals with the High 
Courts in the State are inéluded in the 
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proviso to Art. 368 but it is extra- 
ordinary that Chapter VI of Part VI 
which deals with subordinate Judi- 
ciary is not mentioned in clause (b). 
Chapter I of Part XI is included and 
this deals with the- Legislative Rela- 
tions between the Union and the Sta- 
tes, but Chapter II of Part XI which 
deals with Administrative Relations 
between the Union and the States, and 
various other matters in which the 
States would be interested are not 
included. Provisions relating to ser- 
vices under the State and Trade and 
Commerce are also not included in the 
proviso. 


59. This analysis of the provi- 
sions contained in clauses (a) and (b) 
of the proviso to Art. 368 shows that 
the reason for including certain arti- 
cles andexcluding certain others from 
the proviso was not that all articles 
dealing with the federal structure or 
the status of the States had been 
selected for inclusion in the proviso. 


60. Clause (c) of the proviso 
mentions the Lists in the Seventh Sche- 
dule, cl. (d) mentions the representa- 
tion of States in Parliament, and cl. (e) 
the provisions of Art. 368 itself. The 
provisions of sub-clauses (c), (d) and 
(e) can rightly be said to involve the 
federal structure and the rights of the 
States. 


61. What again is remarkable 
is that the fundamental rights are not 
included in the proviso at all. Were 
not the States interested in the funda- 
mental rights of their people? The 
Omission may perhaps be understand- 
able because of the express provision 
of Art. 13(2) which providedthat the 
State shall not make any law which 
takes away or abridges the rights con- 
ferred by Part III and any law made 
in contravention of this clause shall 
to the extent of the contravention be 
void, assuming for the present that 
Art. 13 (2) operates on Constitutional 
amendments. 

62. In construing the expres- 
sion “amendment of this Constitution” 
I must look at the whole scheme of 
the Constitution. It is not right to 
construe words in vacuum and then 
insert the meaning into an article. 
Lord Greene observed in Bidie v. Gene- 
ral Accident, Fire and Life Assurance 
ma ae (1948) 2 All ER 995 at 
p. : 
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“The first thing one has to do, f° 
venture to think, in construing words 
in a section of an Act of Parliament is 
not to take those words in vacuo, so 


to speak, and attribute to them what 
is sometimes called their natural or 
ordinary meaning. Few words in the 
English language have a natural or 
ordinary meaning in the sense that 
they must be so read that their meaning 
is entirely independent of their con- 
text. The method of construing sta- 
tutes that I prefer is not to take par- 
ticular words and attribute to them a 
sort of prima facie meaning which 
you may have to displace or modify. 
It is to read the statute as a whole 
and ask oneself the question: ‘In this 
state, in this context, relating to this 
subject-matter, what is the true mean- 
ing of that word?’ ” 


63. I respectfully adopt the 
reasoning of Lord Greene, in constru- 
ing the expression “the amendment of 
the Constitution.” 

64. Lord Greene is not alone 
in this approach. In Bourne v. Norwich 
Crematorium, Ltd. 1967-2 All ER 576 
at p. 578, it is observed: 

“English words derive colour from 
those which surround them. Sentences 
are not mere collections of words to 
be taken out of the sentence defined 
separately by reference to the dic- 
tionary or decided cases, and then put 
back again into the sentence with the 
meaning which you have assigned to 
them as separate words, so as to give 
the sentence or phrase a meaning 
which as a sentence or phrase it can- 
not bear without distortion of the En- 
glish language.” 

65. Holmes, J. in Towne v. 
Eisner, (1917) 245 US 418 at p. 425 = 
62 Law Ed 372 at p. 376 had the same 
thought. He observed: 

“A word is not a crystal, trans- 
parent and unchanged; it is the skin 
of living thought and may vary great- 
ly in colour and content according to 


the circumstances and the time ib 
which it is used.” 
66. What Holmes J. said is 


particularly true of the word “Amend- 
ment? or “Amend”. 

67. I may also refer to the ob- 
servation of Gwyer C. J. and Lord 
Wright: 

“A grant of the power in general 
terms, standing by itself, would ns, 
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‘doubt be construed in the wider 
sense; but it may be qualified by 
‘Other express provisions in the same 
‘enactment, by the implications of the 


«context, and even by considerations 
arising out of what appears to be the 
‘general scheme of the Act”. (Per 


‘Gwyer C.J.—The Central Provinces 
and Berar Act, 1939 F.C.R. 18 atp. 42 
= (AIR 1939 FC 1).) 


“The question, then, is one of 
construction and in the ultimate re- 
‘sort must be determined upon the 
actual words used, read not in vacuo 


‘but as occurring in a single complex 
instrument, in which one part may 
throw light on another. The constitu- 
‘tion has been described as the federal 
‘compact, and the construction must 
hold a balance between all its parts”. 
{Per Lord Wright—James v. Common- 
‘wealth of Australia—1936 A.C. 578 at 


68. In the Constitution the 
word “amendment” or “amend”? has 
tibeen used in various places to mean 
idifferent things. In some articles, the 
‘word "amendment" in the context has 
{a wide meaning and in another con- 
4text it has a narrow meaning. In Arti- 
‘cle 107, which deals with legislative 
procedure, cl. (2) provides that 





“subject to the provisions of Arti- 
«les 108 and 109, a Bill shall not be 
deemed to have been passed by the 
House of Parliament unless it has been 
agreed to by both Houses, either with- 
scout amendment or with such amend- 
ments only as are agreed to by both 
Houses.” 

It is quite clear that the word “amend- 
ment” in this article has a narrow 
‘meaning. Similarly, in Art. 111 of the 
‘Constitution, whereby the President is 
enabled to send a message requesting 
the Houses to consider the desirability 
‘of introducing amendments, the 
“amendments” has a narrow meaning. 


69. The opening of Art. 4 (1) 
reads: 


“4 (1). Any law referred to in’ 


-Article 2 or Article 3 shall contain 
such provisions for the amendment of 
the First Schedule and the Fourth 
-Schedule as may be necessary to give 
‘effect to the provisions of the law...” 
Here the word “amendment” has a 
‘narrower meaning. “Law” under Arti- 
_ cles 3 and 4 ‘Must 


A.I.R, 


O to une Gemocratic (par 
tern envisaged by ‘the Constitution; 


and the power which the Parliament 
may exercise............ is not the power 


to override the constitutional scheme. 


No state can, therefore, be formed, 
admitted or set up by law under Arti- 
cle 4 by the Parliament which has 
no effective legislative, executive and 
judicial organs”. (Per Shah J. Mangal 
Singh v. Union of India, (1967) 2 SCR 
109 at p. 112=(AIR 1967 SC 944). 
(Emphasis supplied). 


70. Article 169 (2) reads: 


“Any law referred to in clause (1) 
shall contain such provisions for the 
amendment of this Constitution as 
may be necessary to give effect to the 
provisions of the law and may also 
contain such supplemental, incidental 
and consequential provisions as Par- 
liament may deem necessary.” 

Here also the word “amendment” has 
a narrow meaning. 


71. Para 7 of Part D, Fifth 
Schedule, which deals with amend- 
ment of the schedule, reads: 


“7, Amendment of the Schedule— 
(1) Parliament may from time to time 
by law amend by way of addi- 
tion, variation or repeal any of the 
provisions of this Schedule and, when 
the Schedule is so amended, any refer- 
ence to this Schedule in this Consti- 
tution shall be construed as a refer- 
ence to such schedule as so amended.” 
Here the word “amend” has been ex- 
panded by using the expression “by 
way of addition, variation or repeal”, 
but even here, it seems to me, the 
amendments will have to be in line 
with tke whole constitution. Similarly. 
under para 21 of the Sixth Schedule, 
which repeats the phraseology of 
para 7 of the Fifth Schedule, it seems 
to me, the amendments will have to 
be in line with the Constituticn. 


72. I may mention that in the 
case of the amendments which may be 
made in exercise of the powers under 
Art. 4, Art. 169, para 7 of the Fifth 
Schedule, and para 21 of the Sixth 
Schedule, it has been expressly stated 
in these provisions that they shall not 
be deemed to be amendments of the 
Constitution for the purposes of Arti- 
cle 368. 


4973. 


73. It is also important to note 
that the Constituent Assembly which 
adopted Art. 368 on September 17, 
1949, had earlier on August 18, 1949, 
substituted the following section in 
place of the old Section 291 in the 
Government of India Act, 1935: 


“291. Power of the Governor- 
General to amend certain provisions of 
the Act and orders made thereunder— 

(1) The Governor-General may at 
any time by order make such amend- 
ments as he considers necessary whe- 
ther by way of addition, modification 
or repeal, in the provisions of this Act 
or of any order made thereunder in 
relation to any provincial legislature 
with respect to any of the following 
«matters, that is to say: 


(a) the composition of the Cham- 
ber or Chambers of the Legislature; 


(b) the delimitation of territorial 
constituencies for the purpose of elec- 
tions under this Act. 


Peer ee ee emma a 


word “amendment” has 
been expanded. It may be that there 
really is no expansion because every 
amendment may involve addition, 
variation or repeal of part of a provi- 
sion. 

74, According to Mr. Seervai; 
the power of amendment given by 
Art. 4, read with Arts. 2 and 3, Arti- 
cle 169, Fifth Schedule and Sixth 
schedule, is a limited power limited 
to certain provisions of the Constitu- 
tion, while the power under Art. 368 
is not limited. It is true every provi- 
sion is prima facie amendable under 
Art. 368 but this does not solve the 
problem before us. 


75. I may mention that an at- 
tempt was made to expand the word 
“amend” in Art. 368 by proposing an 
amendment that “by way of variation, 
addition, or repeal” be added but the 
amendment was rejected. (C.A.D. 
Vol. 9 p. 1663). 

76. Again, in Art. 196 (2), the 
word “amendment” has been used in 
a limited sense. Art. 196 (2) reads: 

“196. (2). Subject to the provi- 
sions of Articles 197 and 198, a Bill 
shall not be deemed to have been pass- 
ed by the Houses of the Legislature of 
a State having a Legislative Council 
unless it has been agreed to by both 
Houses, either without amendment or 
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with such amendments only as 
agreed to by both Houses.” 


TT. Similar meaning may be 
given to the word "amendment? in 
Art. 197 (2), which reads: 


"197 (2). If after a Bill has been 
so passed for the second time by the 
Legislative Assembly and transmitted 
to the Legislative Council — 

(a) the Bill is rejected by 
Council; or 

(b) more than one month elapses 
from the date on which the Bill is 
laid before the Council without the 
Bill being passed by it; or 

(c) the Bill is passed by the Coun- 
cil with amendments to which the 
Legislative Assembly does not agree, 
the bill shall be deemed to have been 
passed by the Houses of the Legisla- 
ture of the State in the form in which 
it was passed by the Legislative As- 
sembly for the second time with such 
amendments, if any, as have been 
made or suggested by the legislative . 
Council and agreed to by the Legisla- 
tive Assembly.” 

18, Under Art. 200 the Gover- 
nor is enabled to suggest the desirabi- 
lity of introducing any such amend- 
ments as he may recommend in his 
message. Here again “amendment” has 
clearly a limited meaning. 


are 


the 


79. In Art. 35 (b) the words 
used are: 
“Any law in force immediately 


before the commencement of this Con- 
stitution...... shall subject to the terms 
thereof and to any adaptations and 
modifications that may be made there- 
in under Article 372, continue in 
force until altered or repealed or 
amended by Parliament.” 


80. Here, all the three words 
are used giving a comprehensive mean- 
ing. Reliance is not placed by the 
draftsman only on the word “ameng”. 


81. Similar language is used 
in Art. 372 whereby existing laws 
continue to be in force until “altered 
or repealed or amended” by a compe- 
tent legislature or other competent au- 
thority. 

82. In the original Art. .243 
(2), in conferring power on the Presi- 
dent to make regulations for the peace 
and good government of the territories 
in part D of the First Schedule, it is 
stated that “any regulation so made 


-+ 
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may repeal or amend any law made 
by Parliament”. Here, the two words 
together give the widest power to 
make regulations inconsistent with any 
law made by Parliament. 


83. In Art. 252 again, the two 
words are joined together to give a 
wider power. Clause (2) of Art. 252 
reads: 

“2502 (2). Any Act so passed by 
` Parliament may be amended or repeal- 
ed by anAct of Parliament passed or 
adopted in like manner but shall not, 
as respects any State to which it ap- 
plies, be amended or repealed by an 
Act of the legislature of that State.” 


84. In the proviso to Art. 254, 
which deals with the inconsistency 
between laws made by Parliament and 
laws made by the legislatures of Sta- 
tes, it is stated: 


“Provided that nothing in this 
clause shall prevent Parliament from 
enacting at any time any law with 
respect to the same matter including 
a law adding to, amending, varying or 
repealing the law so made by the 
Legislature of the State.” 


85. In Art. 320 (5), “all regu- 
lations made under the proviso to 
clause (3)” can be modified “whether 
by way of repeal or amendment” as 
both Houses of Parliament or the 
House or both Houses of the Legisla- 
ture of the State may make during 
the session in which they are so laid. 


86. I have referred to the 
variation in the language of the vari- 
ous articles dealing with the question 
of amendment or repeal in detail be- 
cause our Constitution was drafted 
very carefully and I must presume 
that every word was chosen carefully 
and should have its proper meaning. 


I may rely for this principle on the 


following observations of the United 
states Supreme Court in Holmes v. 
Jennison, (1839-42) 10 Law Ed 579; 594 
and quoted with approval in William 
v. United States, (1933) 77 Law Ed 
1372 at p. 1380: 


“In expounding the Constitution 
of the United States, every word must 
have its due force, and appropriate 
meaning; for it is evident from the 
whole instrument, that no word was 
unnecessarily used, or needlessly 
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87. Reference was made to 
S. 6 (2) of the Indian Independence 
Act, 1947, in which the last three lines 
read: 

Olas and the powers of the legis- 

lature of each Dominion include the 
power to repeal or amend any such 
Act, order, rule or regulation in so 
far as it is part of the law of the Domi- 
nion.” 
Here, the comprehensive expression 
“repeal or amend” gives power to 
have a completely new Act different 
from an existing Act of Parliament. 

88. 50, there is no doubt from 
a perusal of these provisions that dif- 
ferent words have been used to meet 
different demands. In view of the 
great variation of the phrases used all! 
through the Constitution it followsi 
that the word “amendment” must 
derive its colour from Art. 368 andi 
the rest of the provisions of the Con- 
stitution. There is no doubt that it is 
not intended that the whole constitu-. 
tion could be repealed. This much is: 
conceded by the learned counsel for 
the respondents. 


89. Therefore, in order to ap- 
preciate the real content of the ax- 
pression “amendment of this Consti- 
tution”, in Article 368 I must look at 
the whole structure of the Constitu- 
tion. The Constitution opens with a 
preamble which reads: 

“WE, THE PEOPLE OF INDIA, 
having solemnly resolved to  consti-~ 
tute India into a SOVEREIGN DE- 
MOCRATIC REPUBLIC and to secure 
to all its citizens: 


JUSTICE, social, economic and 
political; 
LIBERTY of thought, expres- 


sion, belief, faith and worship; 

EQUALITY of status and of op- 
portunity; and to promote among them 
all 

FRATERNITY assuring the dig- 
nity of the individual and the unity of 
the Nation. 

In OUR CONSTITUENT AS- 
SEMBLY this Twenty-sixth day of 
November, 1949, do HEREBY ADOPT, 
ENACT AND GIVE TO OURSELVES: 
THIS CONSTITUTION.” 


90. This Preamble, and indeed. 
the Constitution was drafted in the 
light and direction of the Objectives. 
Resolution adopted on January 22, 
1947, which runs as follows: 


L373 
'(1) THIS CONSTITUENT AS- 
SEMBLY declares its firm and sole- 


mn resolve to proclaim India as an 
Independent Sovereign Republic and 


to draw up for her future governance a, 


Constitution; 


(2) wherein the territories that 
now comprise British India, the terri- 
tories that now form the Indian Sta- 
tes; and such other parts of India as 
are outside British India and the Sta- 
tes, as well as such other territories 
as are willing to be constituted into 


the Independent Sovereign India, shall, 


be a Union of them all; and 


(3) wherein the said territories; 
whether with their present boundaries 
or with such others as may be deter- 
mined by the Constituent Assembly 
and thereafter according to the law of 
the Constitution, shall possess and re- 
tain the status of autonomous units, 
together with residuary powers, and 
exercise all powers and functions of 
government and administration, save 


and except such powers and functions — 


as are vested in or assigned to the 
Union, or as are inherent or implied in 
the Union or resulting therefrom; and 


(4) wherein all power and autho- 
city of the Sovereign Independent 
India, its constituent parts and organs 
of government, are derived from the 
people; and 

(5) wherein shall be guaranteed 
and secured to all the people of India; 
justice, social, economic and political; 
equality of status, of opportunity, and 
before the law; freedom of thought, 
expression, belief, faith, worship, voca- 
tion, association and action, subject to 
faw and public morality; and 

(6) wherein adequate safeguards 
shall be provided for minorities, back- 
ward and tribal areas, and depressed 
and other backward classes; and 


(7) whereby shall be maintained 
the integrity of the territory of the 
Republic and its sovereign rights on 
land, sea, and air according to justice 
and the law of civilized nations, and 


(8) this ancient land attains its 
rightful and honoured place in the 
world and makes its full and willing 
contribution to the promotion of world 
peace and the welfare of mankind.” 


$1. While moving the resolu- 
tion for acceptance of the Objectives 
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Resolution, Pandit Jawaharlal Nehru 


id: 

“It seeks very feebly to tell the 
world of what we have thought or 
dreamt for so long, and what we now 
hope to achieve in the near future. It 
is in that spirit that I venture to place 
this Resolution before the House and 
it is in that spirit that I trust the 
House willreceive it and ultimately 
pass it. And may I Sir, also with all 
respect, suggest to you and to the 
House that, when the time comes {fcr 
the passing of this Resolution let it 
be not done in the formal way by the 
raising of hands, but much more 
solemnly, by all of us standing up and 
thus taking this pledge anew.” 


92. I may here trace the his- — 
tory of the shaping of the Preamble 
because this would show that the 
Preamble -was in conformity with the 
Constitution as it was finally accept- 
ed. Not only was the Constitution 
framed in the light of the Preamble 
but the Preamble was ultimately set- 
tled in the light of the Constitution. 
This appears from the following brief 
survey of the history of the framing 
of the Preamble extracted from the 
Framing of India’s Constitution (A 
Study) by B. Shiva Rao’ In the ear- 
liest draft the Preamble was some- 
thing formal and read: 


“We, the people of India, seeking 
to promote the common _ good, do 
hereby, through our chosen represen- 
tatives, enact, adopt and give to our- 
selves this Constitution, (Shiva Rao’s 
Framing of India’s Constitution—A 
study — p. 127.)” 


93. After the plan of June 3, 
1947, which led to the decision to par- 
tition the country and to set up two 
independent Dominions of India and 
Pakistan, on June 8, 1947, a joint sub- 
committee of the Union Constitution, 
and Provincial Constitution Commit- 
tees, took note that the Objectives Reso- 
lution would require amendment jin 
view of the latest announcement of 
the British Government. The announce- 
ment of June 3 had made it clear that 
full independence, in the form of 
Dominion Status, would be conferred 
on India as from August 15, 1947. 
After examining the implications of 
partition the sub-committee thought 
that the question of making changes 
in the Objectives Resolution could ap- _ 
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propriately be considered only when 
effect had actually been given to the 
June 3 Plan, (Special Sub-committee 
minutes, -June 9, 1947, Later on July 
12, 1947, the special sub-committee 
again postponed consideration of the 
matter. Select Documents II, 20 (ii), 
p. 617. (Shiva Rao’s — Framing of 
India’s Constitution — A Study (p. 127 
footnote) ). The Union Constitution 
Committee provisionally accepted the 
Preamble as drafted by B. N. Rac and 
reproduced itinits report of July 4. 
1947 without any change, with the 


tacit recognition at that stage that the . 


Preamble would be finally based on 
the Objectives Resolution. In a state- 
ment circulated to Members of the 
Assembly on July 18, 1947 Pandit 
Jawaharlal Nehru, inter alia, observ- 
ed that the Preamble was covered 
more or less by the Objectives Resolu- 
tion which it was intended to incor- 
porate in the final Constitution sub- 
ject to some modification on account 
of the political changes resulting from 
partition. Three days later, moving the 
report of the Union Constitution Com- 
mittee for the consideration of the 
Assembly, he suggested that it was not 
necessary at that stage to consider the 
draft of the Preamble since the As- 
sembly stood by the basic’ principles 
laid down in the Objectives Resolu- 
tion and these could be incorporated 
in the Preamble in. the light of the 
changed situation, (Shiva Rao’s Fram- 
ing of India’s Constitution — A study 
— pp. 127-128 (also see footnote No. 1 
p. 128).) The suggestion was accepted 
by the Assembly and further consi- 
deration of the Preamble was held 
over. 


94. We need not consider the 
intermediate drafts, but in the mean- 
time the declaration (See Constituent 
Assembly Debates, Vol. 8 page 2) was 
adopted at the end of April, 1949 by 
the Governments of the various Com- 
monwealth countries and the resolu- 
tion was ratified by the Constituent 
Assembly on May 17, 1949 after two 
days’ debate. 


95. In the meantime the pro- 
cess of merger and integration of 
Indian States had been completed and 
Sardar Vallabhbhai Patel was able to 
tell the Constituent Assembly on 
October 12, 1949, that the new Con- 

stitution was 
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“not an alliance between demo= 
cracies and dynasties, but a real unior 
of the Indian people, built on the basie 
concept of the sovereignty of the peo- 
ple’. (Shiva.Rao’s Framing of India’s 
Constitution—A Study—pp. 130-132). 


96. The draft Preamble was 
considered by the Assembly on Octo- 
ber 17, 1949. Shiva Rao observes that 


“the object of putting the Pream-~ 
ble last, the President of the Assembly: 
explained, was to see that it was in 
conformity with the Constitution as 
accepted”. (Shiva Rao’s Framing of 
India’s Constitution — A Study — 
pp. 130-132). 


“Once the transfer of power had 
taken place the question of British 
Parliament’s subsequent approval 
which was visualised in the British 
Cabinet Commission’s original plan of 
May 1946 could no longer arise. The 
sovereign character of the Constituent 
Assembly thus became automatic with 
the rapid march of events without any 
controversy, and the words in the Pre- 
amble “give to ourselves this Constia 
tution” became appropriate. The Pre- 
amble was adopted by the Assembly 
without any alteration. Subsequently 
the words and figure “this twenty- 
sixth day of November 1949” were in- 
troduced in the last paragraph to indi- 
cate the date on which the Constitu- 
tion was finally adopted by the Con- 
stituent Assembly” (Shiva Rao’s Fram- 
ing of India’s Constitution—A HNE — 
pp. 130-132.) (p. 131) 


97. Regarding the use which 
can be made of the preamble in inter~ 
preting an ordinary statute, there is 
no doubt that it cannot be used te 
modify the language if the language. 
of the enactment is plain and clear. 
If the language is not plain and clear, 
then the preamble may have effect 
either to extend or restrict the lan- 
guage used in the body of an enact- 
ment. 

“If the language of the enactment 
is capable of more than one meaning: 
then that one is to be preferred which 
comes nearest to the purpose and 
scope of the preamble.” (see Tribhu-~ 
ban Parkash Nayyar v. Union of India, 
(1970) SCR 732-737 = (AIR. 1970 
SC 540)). 

98. We are, however, not con~ 
cerned with the interpretation of am 
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ordinary statute. As Sir Alladi 
shnaswami a most eminent 
said, 

“so far as the Preamble is con- 
cerned, though in an ordinary statute 
we do not attach any importance to 
the Preamble, all importance has to 
be attached to the Preamble in a Con- 
stitutional statute”. (Constituent As- 
sembly Debates Vol. 10, p. 417). 
Our Preamble outlines the objectives 
ofthe whole constitution. It expresses 
“what we had thought or dreamt for 
so long.” 

99. In re Berubari Union and 
Exchange of Enclaves, (1960) 3 SCR 
250 at pp. 281-82 = (AIR 1960 SC 845), 
this was said about the Preamble. 

“There is no doubt that the de- 
claration made by the people of India 
in exercise of their sovereign will in 
the preamble to the Constitution is, 
in the words of Story, “a key to open 
the mind of the makers” which may 
show the general purposes for which 
they made the several provisions in 
the Constitution; but nevertheless the 
preamble is not a part of the Consti- 
tution, and, as Willoughby has observ- 
ed about the preamble to the Ameri- 
can Constitution, “it has never been 
regarded as the source of any substan- 
tive power conferred on the Govern- 
ment of the United States or any of 
its departments. Such powers embrace 
only those expressly granted in the 
body of the Constitution and such as 
may be implied from those so grant- 
ed”. 


Kri- 
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What is true about the powers 
is equally true about the prohibitions 
and limitations.” 

100. Wanchoo, J. in (1967) 2 
SCR 762 at pp. 838 and 914 (AIR 
1967 SC 1648) relied on Berubari’s 
case, (1960) 3 SCR 250=(AIR 1960 SC 
845) and said: 

“On a parity of reasoning we are 
of opinion that the preamble cannot 
prohibit or control in any way or im- 
pose any implied prohibitions or limi- 
tations on the power to amend the 
Constitution contained in Art. 368.” 

101. Bachawat, J. in this case 
observed: 

“Moreover the preamble cannot 
control the unambiguous, language of 
the articles of the Constitution, 


—- 
— 


see 
Wynes, Legislative Executive and 
J udicial powers in Australia, third 
edition pp. 694-5; in Re Berubari 
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Union & Exchange of Enclaves (1960) 
3 SCR 250 (ATR 1960 SC 845)’. 


102. With respect. the Court. 
was wrong in holding. as has been. 
shown above, that the Preamble is not 
a part of the Constitution unless the 
court was thinking of the distinction 
between the Constitution Statute and 
the Constitution, mentioned by Mr. 
Palkhivala. It was expressly voted to 
be a part of the Constitution. Further, 
with respect, no authority has beem 
referred before us to establish the pro~ 
position that ‘what is true about the 
powers is equally true about the pro- 
hibitions and limitations.” -As I will 
show later, even from the preamble 
limitations have been derived in some 
cases. 


103. It is urged in the written 
submission of Mr. Palkhiwala that. 
there is a distinction between the 


Indian Constitution Statute and the 
Constitution of India. He urges as fol- 
lows: 

“This Constitution’ is the Con= 
stitution which follows the Preamble.. 
It starts with Article 1 and. ended ori~ 
ginally with the Eighth Schedule and 
now ends with the Ninth Schedule 
after the First Amendment Act, 1951.. 
The way the Preamble is drafted 
leaves no doubt that what follows, or 
is annexed to, the Preamble, is the 
Constitution of India.” 


104. He has also urged that 
the Preamble came into force on No- 
vember 26, 1949 along with Arts. 5, 6. 
7 etc. as provided in Art. 394 because» 
Articles 5, 6, 7 and the other Articles: 
mentioned therein could hardly come: 
into force without the enacting clause 
mentioned in the Preamble having: 
come into force. He says that the Pre-~ 
amble is a part of the Constitution sta- 
tute and not a part of the Constitution: 
but precedes it. There is something to: 
be said for this contention but. in my- 
view, it is not necessary to base my 
decision on this distinction as it is not 
necessary todecide inthe present case 
whether Art. 368 enables Parliament 
to amend the Preamble. Parliament 
has not as yet chosen to amend the 
Preamble. 


105. The Preamble was used 
by this Court as an aid to construction 
in Behram Khurshed Pesikaka v. The 
-o Bombay, (1955) 1 SCR 613 at 
p. z: 


(AIR 1955 SC 123). After. 
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referring to Part IIL, Mahajan, C. J., 
observed: 

“We think that the rights descri- 
bed as fundamental rights are a neces- 
sary consequence of the declaration in 
the preamble that the people of India 
have solemnly resolved to constitute 
India into a sovereign democratic re- 
public and to secure to all its citizens 
justice, social, economic and political; 
liberty of thought, expression, belief, 
faith and worship; equality of status 
and of opportunity. These fundamental 
rights have not been put in the Constitu- 
tion merely for individual benefit, 
though ultimately they come into opera- 
tion in considering individual rights. 
They have been put there as a matter 
of public policy and the doctrine of 
waiver can have no application to provi- 
sions of law which have been enacted 
as a matter of constitutional policy.” 


106. Similarly in In re The 
Kerala Education Bill 1957, 1959 SCR 
995 at pp. 1018-1019 = (AIR 1958 SC 
956) Das C. J. while considering the 
validity of Kerala Education Bill 1957 
observed: 

“In order to appreciate the true 
~ meaning. import and implications of 
the provisions of the Bill which are 
said to have given rise to doubts, it 
will be necessary to refer first to cer- 
tain provisions of the Constitution 
which may have a bearing upon the 
‘questions under consideration and then 
to the actual provision of the Bill: The 
inspiring and nobly expressed pre- 
amble toour Constitution records the 
solemn resolve of the people of India 
to constitute......... (He then sets out 
the Preamble). Nothing provokes and 
stimulates thought and expression in 
people more than education. It is edu- 
cation that clarifies our belief and 
faith and helps to strengthen our spi- 
rit of worship. To implement and 
fortify these supreme purposes set 
forth in the preamble, Part III of our 
Constitution has provided for us cer- 
‘tain fundamental rights.” 

107. In (1965) 1 SCR 933 at 
p. 9€8 = (AIR 1965 SC 845) Mudhol- 
‘kar, J. after assuming that the Pre- 
amble is not a part of the Constitution, 
-observed: 

“While considering this question 
it would be of relevance to bear in 
mind that the preamble is not of the 
„common run such as is to be found in 
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an Act of a legislature. It has the 
stamp of deep deliberation and is 
marked by precision. Would this not 
suggest that the framers of the Con- 


stitution attached special significance 
toit”. 
108. Quick and Garran in their 


“Annotated Constitution of the Aus- 
tralian Commonwealth ( (1901) p. 284)” 
adopted the following sentence from 
ger Thring’s ‘Practical Legislation, 
p. a 

“A preamble may be used for 
other reasons: to limit the scope of 
certain expressions or to explain facts 
or introduce definitions.” 


109. Thornton on “Legislative 
Drafting’ — p. 137—opines that “con- 
struction of the preamble may have 
effect either to extend or to restrict 
general language used in the body of 
an enactment”. 


110. In Attorney-General v. 
Prince Ernest Augustus of Hanover, 
1957 AC 436 at p. 460 the House of 
Lords considered the effect of the pre« 
amble on the interpretation of Prin- 
cess Sophia Naturalization Act, 1705. 
It was held that 

“as a matter of construction of 
the Act. there was nothing in the Act 
or its preamble, interpreted in the 
light of the earlier relevant statutes... 
a i capable of controlling and 
limiting the plain and ordinary mean- 
ing of the material words of the enact- 
ing provisions and that the class of 
lineal descendants “born or hereafter 
to be born” meant the class of such 
descendants in all degrees without any 
limit as to time.” 

The House of Lords further held that 

“looking at the Act from the point 
of view of 1705 there was no such 
manifest absurdity in this construction 
as would entitle the court to reject it.” 


111. Mr. Seervai referred to 
the passage from the speech of Lord 
Normand, at p. 467. The passage is 
lengthy but I may quote these senten- 
ces: 

“It is only when it conveys a clear 
and definite meaning in comparison 
with relatively obscure or indefinite 
enacting words that the preamble may 
legitimately prevail...... If they admit 
of only one construction, that construc- 
tion will receive effect even if it is 
inconsistent with the preamble, but if 
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the enacting words are capable of 
either of the constructions offered by 
the parties, the construction which 
fits the preamble may be preferred.” 

112. Viscount Simonds put the 
matter at page 463. thus: 

“On the one hand, the proposition 
can be accepted that “it is a settled 
rule that the preamble cannot be made 
use of to control the enactments 
themselves where they are expressed 
in clear and unambiguous terms”. I 
quote the words of Chitty L, J., which 
were cordially approved by Lord 
Davey in Powell v. Kempton Park 
Racecourse Co. Ltd. ( (1899) A.C. 143, 
185). On the other hand, it must often 
be difficult to say that any terms are 
clear and unambiguous until they have 
been studied in their context.” 


113. This case shows that if on 
reading Art. 368 in the context of the 
Constitution I find the word “Amend- 
ment” ambiguous I can refer to the 
Preamble to find which construction 
would fit in with the Preamble. 


114. In State of Victoria v. 
The Commonwealth, 45 ALJ 251 which 
is discussed in detail later, a number 
of Judges refer to the federal struc- 
ture of the Constitution. It is in the 
preamble of the Commonwealth of 
Australia Constitution Act, 1902 that 
‘one indissoluble Federal Common- 
wealth’ is mentioned. 


115. There is a sharp conflict 
of opinion in Australia respecting the 
question whether an amendment can 
be made which would be inconsistent 
with the Preamble of the Constitution 
Act referring to the “Indissoluble” 
character and the sections which refer 
to the “Federal” nature of the Consti- 
tution. After referring to this conflict, 
Wynes (Wynes Legislative, Executive 
and Judicial Powers in Australia, 
Fourth Edn. p. 506,) observes: 

“Apart from the rule which ex- 
cludes the preamble generally from 
consideration in statutory interpreta- 
tion, it is clear that, when all is said 
and done, the preamble at the most is 
only a recital of the intention . which 
the Act seeks to effect; and it is a 
recital of a present (ie. as in 1900) 
i-‘ention. But in any event the inser- 
tion of an express reference to amend- 
ment in the Constitution itself must 
surely operate as a qualification upon 
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the mere recital of the reasons for its 
creation.” 


116. I am not called upon to 
say which view is correct but it does 
show that in Australia, there is a sharp 
conflict of opinion as to whether the 


Preamble can control the amending 
power. 
117. Story in his Commenta- 


ries on the Constitution of the United 
States states: ( (1883) Vol. 1) 

“It (Preamble) is properly resort- 
ed to where doubts or ambiguities 
arise upon the words of the enacting 
part; for if they are clear and un- 
ambiguous, there seems little room for 
interpretation, except in cases leading 
to an obvious absurdity, or to a direct 
overthrow of the intention express in 
the preamble. (p. 444) 


There does not seem any reason why, 
in a fundamental law or constitution 
of government, an equal attention 
should not be given to the intention 
of the framers, as stated in the pre- 
amble. And accordingly we find, that it 
has been constantly referred to by 
statesmen and jurists to aid them in 
the exposition of its provisions.” 
(page 444) 

118. Story further 
pages 447-448: 

“And the uniform doctrine of the 
highest judicial authority has accord- 
ingly been, that it was the act of the 
people and not of the states; and that 
it bound the latter, as subordinate to 
the people. “Let us turn,” said Mr. 
Chief Justice Jay, “to the constitution. 
The people therein declare, that their 
design in establishing it comprehend- 
ed six objects: (1) To form a more 
perfect union; (2) to establish justice. 
(3) to insure domestic tranquillity; (4) 
to provide for the common defence: 
(5) to promote the general welfare; (6) 
to secure the blessings of liberty to 
themselves and their posterity. “It 
would” he added, “be pleasing and use- 
ful to consider and trace the relations, 
which each of these objects bears to the 
others; and to show, that, collectively, 
they comprise every thing requisite, 
with the blessing ‘of Divine Provi- 
dence, to render a people prosperous 
and happy”. In Hunter v. Martin, (1 
Wheat, R. 305, 324), the Supreme Court 
say, (as we have seen,) “the constitu- 
tion of the United States was ordained 
and established, not by the states in 


states at 
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their sovereign capacities, but empha- 
tically as the preamble of the consti- 
tution declares, by the people of the 
United States;” and language still 
more expressive will be found used 
on other solemn occasions.” 


119. “The Supreme Court of 
United States (borrowing some of the 
language of the Preamble to the Fede~ 
ral Constitution) has appropriately 
stated that the people of the United 
states erected their constitutions or 
forms of government to establish jus- 
tice, to promote the general welfare, 
to secure the blessings of liberty, and 
to protect their persons and property 
from violence”. (American Jurispru- 
dence, 2d. Vol. 16 p. 184). 


120. In the United States the 
Declaration of Independence is some- 
times referred to in determining con- 
stitutional questions. It is stated in 
American Jurisprudence (2d. Vol. 16 
p. 189): 


“While statements of principles 
contained in the Declaration of In- 
dependence do not have the force of 
organic law and therefore cannot be 
made the basis of judicial decision as 
to the limits of rights and duties, yet 
it has been said that it is always safe 
to read the letter of the Constitution 
in the spirit of the Declaration of In- 
dependence, and the courts sometimes 
refer to the Declaration in determin- 
ing constitutional questions.” 

121. It seems to me that the 
Preamble of our Constitution is of ex~ 
treme importance and the Constitu- 
tion should be read and interpreted in 
the light of the grand and noble vision 
expressed in the Preamble. 

122. Now I may briefly des- 
cribe the scheme of the Constitution. 
Part I of the Constitution deals with 
“the Union and its Territory”. As ori- 
ginally enacted, Art. 1 read as follows: 

1. India, that is Bharat, shall be 
a Union of States. 

2. The States and the territories 
thereof shall be the States and their 
territories specified in Parts A, B and 
C of the First Schedule. 

3. The territory of India shall 
comprise — 

(a) the territories of the States; 

(b) the territories specified in 
Part D of the First Schedule; and 

(c) such other territories as may 

be acquired. ig eae E 


‘conditions as it thinks fit. 
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128. Article 2 enabled Parlia- 
ment to admit into the Union, or esta- 
blish, new States on such terms and 
Articles 3 
and 4 dealt with the formation of new 
States and alteration of areas, boun- 
daries or names of existing States. 


124, Part II dealt with “Citi- 
zenship”. The heading of Part III is 
“Fundamental Rights”. It first descri- 
bes the expression “the State” to in- 
clude “the Government and Parliament 
of India and the Government and the 
Legislature of each of the States and 
all local or other authorities within 
the territory of India or under the 
contro] of the Government of India” 
(Art. 12) Article 13 provides that laws 
inconsistent with or in derogation of 
the fundamental rights shall be void. 
This applies to existing laws as well 
as laws made after the coming into 
force of the Constitution. For the time 
being I assume that in Art. 13 (2) the 


word “law” includes constitutional 
amendment. 
125, The fundamental rights 


conferred by the Constitution include 
right to equality before the law, (Arti- 
cle 14), prohibition of- discrimination 
on grounds of religion, race, caste, sex 
or place of birth (Article 15), 
equality of opportunity in matters 


of public employment, (Article 16), 
right to freedom of speech and 
expression, to assemble peaceably 


and without arms, to form associations 
or unions, to move freely throughout 
the territory of India, to reside and 
settle in any part of the territory of 
India, to acquire, hold and dispose of 
property; and to practice any profes- 
sion or to carry on any occupation, 
trade or business. (Art. 19). Reason- 
able restrictions can be imposed on 
the rights under Art. 19 in respect of 
various matters. 


126. Article 20 protects a per- 
son from being convicted of any of- 
fence except for violation of a law in 
force at the time of the commission of 
the act charged as an offence or to be 
subjected to a penalty greater than 
that which might have been inflicted 
under the law in force at the time of 
the commission of the offence. It fur- 
ther provides that no person shall be 
prosecuted and punished for the same 
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offence more than once, and no per- 
son accused of any offence shall be 
compelled to be a witness against him- 
self. 


127. Article 21 provides that 
no person shall be deprived of his life 
or personal liberty except according to 
procedure established by law. 


128. Article 22 gives further 
protection against arrest and detention 
in certain cases. Article 22 (1) pro- 
vides that “no person who is arrested 
shall be detained in custody withcut 
being informed, as soon as may be, of 
the grounds for such arrest nor shall 
he be denied the rights to consult, and 
to be defended by, a legal practitioner 
of his choice.” Article 22 (2) provides 
that “every person who is arrested 
and detained in custody shall be pro- 
duced before the nearest magistrate 
within a period of twenty-four hours 
of such arrest excluding the time 
necessary for the journey from the 
place of arrest to the court of the 
magistrate and no such person shall 
be detained in custody beyond the 
said period without the authority of a 
magistrate”, 

129. Article 22 (4) deals with 
Preventive Detention. Article 23 prohi- 
bits traffic in human beings and other 
similar forms of forced labour. Arti- 
cle 24 provides that “no child below 
the age of fourteen years shall be em- 
ployed to work in any factory or mine 
or engaged in any other hazardous 
employment.” 

130. Articles 25, 26, 27 and 28 
deal with the freedom of religion. 
Article 25 (1) provides that “subject 
to public order, morality and health 
and to the other provisions of this 
Part, all persons are equally entitled 
to freedom of conscience and the right 
freely to profess, practise and pro- 
pagate religion.” Article 26 enables 
every religious denomination or sec- 
tion thereof, subject to public order, 
morality and health, to establish and 
manage institutions for religious and 
charitable purposes, to manage their 
own affairs in matters of religion, to 
own and acquire movable and immova- 
ble property, and to administer such 
property in accordance with law. Arti- 
cle 27 enables persons to resist pay- 
ment of any taxes the proceeds of 
which are specifically appropriated in 
payment of expenses for the promo- 
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tion or maintenance of any particular 
religion or religious denomination. 
Article 28 deals with freedom as to 
attendance at religious instruction or 
religious worship in certain educa- 
tional institutions. 


131. Article 29 (1) gives pro« 
tection to minorities and provides that 
“any section of the citizens residing 
in the territory of India or any part 
thereof having a distinct language, 
script or culture of its own shall have 
the right to conserve the same.” Arti- 
cle 29 (2) provides that “no person 
shall be denied admission into any 
educational institution maintained by 
the State or receiving aid out of State 
funds on grounds only of religion, 
race, caste, language or any of them.” 


132. Article 30 gives further 
rights to minorities whether based on 
religion or language to establish and 
administer educational institutions of 
their choice. Article 30 (2) prohibits 
the State from discriminating against 
any educational institution, in grant- 
ing aid to educational institutions, 
on the ground that it is under the 
management of a minority, whether 
based on religion or language. 


133. As will be shown later 
the inclusion of special rights for 
minorities has great significance. They 
ike clearly intended to be inalien« 
able. 

134. The right to property 
comes last and is dealt with in Art. 31. 
As originally enacted, it dealt with 
the right to property and pre- 
vented deprivation of property save 
by authority of law, and then 
provided for compulsory acquisition 
for public purposes on payment of 
compensation. It had three significant 
provisions, which show the intention 
of the constitution-makers regarding 
property rights. The first is Art. 31 
(4). This provision was intended to 
protect legislation dealing with agra- 
rian reforms. The second provision, 
Art. 31 (5) (a), was designed to pro~ 
tect existing legislation dealing with 
some acts, 
saved by this provision did not pro- 
vide for payment of full compensation 
eg. U. P. Town Improvement Act, 
1919. The third provision (Art. 31 (6) ) 
provided a protective umbrella ta 
similar laws enacted not more than 
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eighteen months before the commence- 
ment of the Constitution. 


135. The fundamental rights 
were. considered of such importance 
that right was given to an aggrieved 
person to move the highest court of 
the land,’ ie. the Supreme Court, by 
appropriate proceedings for the en- 
forcement of the rights conferred by 
this part, and this right was guaran- 


teed. Article 32 (2) confers very wide 


powers on the Supreme Court, to issue 
directions or orders or writs including 
writs in the nature of habeas corpus, 
mandamus, prohibition, quo warranto 
and certiorari, whichever may be ap- 
propriate, for the enforcement of any 
of the rights conferred by this Part. 
Article 32 (4) further provides that 
“the right guaranteed by this article 
shall not be suspended except as 
otherwise provided for by this Consti- 
tution.” 

136. Article 33 enables 
liament by law to 


- “determine to what extent any of 
the rights conferred by this Part shall, 
in their application to the members of 
the Armed Forces or the Forces charg- 
ed with the maintenance of public 
order, be restricted or abrogated so as 
to ensure the proper discharge of their 
duties and the maintenance of disci- 
pline among them.” 

137. This article shows the care 
with which, the circumstances in 
which, fundamental rights can be rest- 
ricted or abrogated were contemplated 
and precisely described. 

138. Article 34 enables Parlia- 
ment, by law, to indemnify any per- 
son in the service of the Union, or of 
a state or any other person in con- 
nection with acts done while martial 
law was in force in a particular area. 

139. Part IV of the Constitu- 
tion contains directive principles of 
state policy. Article 37 specifically 
= provides that “the provisions contain- 
ed in this Part shall not be enforce- 
able by any court, but the principles 
therein laid down are nevertheless 
fundamental in the governance of the 
country and it shall be the duty of 
the State to apply these principles in 
making laws.” This clearly shows, and 
it has also been laid down by this 
Court, that these provisions are not 

justiciable and cannot be enforced by 


Par- 
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any Court. The Courts could not, for 
instance, issue a mandamus directing 
the State to provide adequate means 
of livelihood to every citizen, or that 
the ownership and control of the mate- 
rial resources of the community be so 
distributed as best to subserve the 
common good, or that there should be 
equal pay for equal work for both 
men and women. 


140. Some of the directive 
principles are of great fundamental 
importance in the governance of the 
country. But the question is not whe- 
ther they are important; the question 
is whether they override the funda- 
mental rights. In other words, can 
Parliament abrogate the fundamental 
rights in order to give effect to some 
of the directive principles? 

141. I may now briefly notice 
the directive principles mentioned in 
Part IV. Art. 38 provides that 

“the State shall strive to promote 
the welfare of the people by securing 
and protecting as effectively as it may 
a social order in which justice, social, 
economic and political, shall inform 
rp the institutions of the national 
ife.” 


Now, this directive is compatible with 


the fundamental rights because surely 
the object of many of the fundamen- 
tal rights is to ensure that there shall 
be justice, social, economic and politi- 
cal, in the country. Article 39, which 
gives particular directions to the State, 
reads thus: 

“39. The State shall, in particular, 
direct its policy towards secur-~ 
ing — 

(a) that the citizens, men and 
women equally, have the right to an 
adequate means of livelihood; 

(b) that the ownership and con- 
trol of the material resources of the 
community are so distributed as best 
to subserve the common good; 

(c) that the operation of the eco- 
nomic system does not result in the 
concentration of wealth and means of 
production to the common detriment; 


(d) that there is equal pay for 
equal work for both men and women; 

(e) that the health and strength 
of workers, men and women, and the 
tender age of children are not abused 
and that citizens are not forced by 
economic necessity to enter avocations 
unsuited to their age or strength. 
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(£) that childhood and youth are 
protected against exploitation and 
against moral and material abandon- 
ment.” 


142. Article 40 deals with the 
organisation of village panchayats, 
Article 41 deals with the right to work, 
to education and to public assistance 
‘in certain cases. Article 42 directs that 
the State shall make provisions for 
securing just and humane conditions 
of work and for maternity relief. Arti- 
cle 43 directs that “the State shall en- 
deavour to secure, by suitable legisla- 
tion or economic organisation or in 
any other way, to all workers, agricul- 
tural, industrial or otherwise, work, a 
living wage, conditions of work en- 
suring a decent standard of life and 
full enjoyment of leisure and so- 
cial and cultural opportunities and, in 
particular, the State shall endeavour 
to promote cottage industries on an 
individual or co-operative basis in rural 
areas.” 

143. 
the 

“State shall endeavour to secure 
for the citizens a uniform civil code 
throughout the territory of India.” 
Desirable as it is, the Government has 
not been able to take any effective 
steps towards the realisation of this 
goal. Obviously no Court can compel 
the Government to lay down a uni- 
form civil code even though it is es- 
sentially desirable in the interest of 
the integrity and unity of the country. 


Article 44 enjoins that 


144, Article 45 directs that 
“the State shall endeavour to provide, 
within a period of ten years from the 
commencement ofthis Constitution, for 
free and compulsory education for all 
children until they complete the age 
of fourteen years.” This again is a 
very desirable directive. Although the 
Government has not been able to ful- 
fil it completely, it cannot be com- 
pelled by any court of law to provide 
such education. 


145. Article 46 supplements 
the directive given above and enjoins 
the State to promote with special care 
the educational and economic interests 
of the weaker sections of the people, 
and in particular, of the Scheduled 
Castes and the Scheduled Tribes, and 
to protect them from social injustice 
and all forms of exploitation. 
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146. Article 47 lays down as 
one of the duties of the State to raise 
the standard of living and to improve 
public health, and to bring about pro- 
hibition. Article 48 directs the State to 
endeavour to organise agriculture and 
animal husbandry on modern and 
scientific lines, and in particular, to 
take steps for preserving and improv- 
ing the breeds, and prohibiting the 
slaughter of cows and calves and other 
miich and draught cattle, 


147. Article 49 deals with pro- 
tection of monuments and places and 
objects of national importance. Arti- 
cle 50 directs that the State shall take 
steps to separate the judiciary from 
the executive in the public services of 
the State. This objective has been, to 
a large extent, carried out without in~- 
iringing the fundamental rights. 


148. In his preliminary note 
on the fundamental rights, Shri B. N, 
Rau, dealing with the directive prin- 
ciples, observed: 

“The principles set forth in this 
part are intended for the general gui- 
dance of the appropriate legislatures 
and Government in India (hereinafter 
referred to collectively as ‘the State’). 
The application of these principles 
in legislation and administration shail 
be the care of the State and shall not 
be cognizable by any court.” 


149. After setting out certain 
directive principles, he observed: 


“It is obvious that none of the 
above provisions is suitable for en- 
forcement by the courts. They are 
really in the nature of moral precepts 
for the authorities of the State. Al- 
though it may be contended that the 
Constitution is not the proper place 
for moral precepts, nevertheless con- 
stitutional declarations of policy of 
this kind are now becoming increas- 
ingly frequent. (See the Introduction 
to the I. L. O. publication Constitu- 
tional Provisions concerning Social and 
Economic Policy, Montreal, 19-44). 
They have at least an educative 
value.” (pages 33-34 Shiva Rao: Fram- 
ing of Indian Constitution Doc. 
Vol. TI) : 
Then he referred to the genesis of the 
various articles mentioned in the pre- 
liminary note. 


150. One must pause and ask 
the question as to why did the Con- 


* 
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stituent Assembly resist the persistent 
` efforts of Shri B. N. Rau to make fun- 
damental rights subject to the direc- 
` tive principles. The answer seems 
: plain enough. The Constituent Assemb- 
ly deliberately decided not to do so. 

151. Sir Alladi Krishnaswami 

Ayyar, in his note dated March 14, 
: 1947, observed: 
“A distinction has necessarily to 
- be drawn between rights which are 
: fusticiable and rights which are mere- 
` ly intended as a guide and directive 
objectives to state policy.” (page 67 
: supra) 

152. It is impossible to equate 
the directive principles with funda- 
mental rights though it cannot be de- 
nied that they are very important. 
: But to say that the directive princi- 
- ples give a directive to take away fun- 
' damental rights in order to achieve 
what is directed by the directive prin- 
ciples seems to me a contradiction in 
terms. 

153. I may here mention that 
while our fundamental rights and 
directive principles were being fashi- 
oned and approved of by the Consti- 
tuent Assembly, on December 10, 1948 
the General Assembly of the United 
Nations adopted a Universal Declara- 
tion of Human Rights. The Declara- 
tion may not be a legally binding in- 
strument but it shows how India 
understood the nature of Human 
Rights. I may here quote only the 
Preamble: 

“Whereas recognition of the in- 
herent dignity of the equal and inali- 
enable rights of all members of the 


human family is the foundation of 
freedom, justice and peace in the 
world. (emphasis supplied) 

Whereas disregard and contempt 
for human rights have resulted in 
barbarous acts which have outraged 
the conscience of mankind, and the 
advent of a world in which human 
beings shall enjoy freedom of speech 
and belief and freedom from fear and 
want has been proclaimed as the 
highest aspiration of the common peo- 

le. 

. Whereas. it is essential, if man 
is not to be compelled to have re- 
course, as a last resort, to rebellion 
against tyranny and oppression, that 
human rights should be protected by 
the rule of law. 


ee 
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Whereas it is essential to promote 
the development of friendly relations 
between nations. 


Whereas the peoples of the Uni- 
ted Nations have in the Charter re- 
affirmed their faith in fundamental 
human rights, in the dignity and worth 
of the human person and in the equal 
rights of men and women and have 
determined to promote social progress 
and better standards of life in larger 
freedom, 

Whereas Member States have 
pledged themselves to achieve, in co- 
operation with the United Nations, the 
promotion of universal respect for 
and observance of human rights and 
fundamental freedoms. 


Whereas a common understanding 
of these rights and freedoms is of the 
greatest importance for the full 
realization of this pledge.” 

154. In the Preamble to the 
International Covenant on Economic 
and Social and Cultural Rights 1966, 
inalienability of rights is indicated in 
the first Para as follows. 

“Considering that, in accordance 
with the principles proclaimed in the 
Charter of the United Nations recog- 
nition of the inherent dignity and of 
the equal and inalienable rights of all 
members of the human family is the 


foundation of freedorn, justice and 
peace in the world.” 
1 Do rights remain inali- 


enable if they can be amended out of 
existence? The Preamble, Arts I. 55, 
56, 62, 68 and 76 of the United Nations 
Charter, had provided the basis for 
the elaboration in the Universal De- 
claration of Human Rights. Although 
there is a sharp conflict of opinion 
whether respect for human dignity 
and fundamental human rights is obli-« 
gatory under the Charter (see Op- 
penheim’s International Law; 8th ed. 
Vol. 1, pp. 740-41; foot note 3), it seems 
to me that, in view of Art. 51 of the 
directive principles, this Court must 
interpret language of the Constitution, 
if not intractable, which is after all a 
municipal law, in the light of the 
United Nations Charter and the so- 
lemn declaration subscribed to by 
India. Article 51 reads: 

“51. The State shall 
to — 

(a) promote 
and security; 


endeavour 


international peace 
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(b) maintain just and honourable 
relations between nations; l 

(c) foster respect for international 
law and treaty obligations in the deal- 
ings of organised peoples with one 
another; and : 

(d) encourage settlement of inter- 
national disputes by arbitration.” 


156. As observed by Lord Den- 
ning in Corocraft v. Pan American 
Airways, (1969) All ER 82 at p. 87 

‘it is the duty of these courts to 
construe our legislation so as to be in 
conformity with International law and 
not in conflict with it.” (See also Op- 
penheim, supra, pp. 45.46; American 
Jurisprudence 2d., Vol. 45, p. 351). 


157. Part V, Chapter I, deals 
with the Executive; Chapter II with 
Parliament, conduct of its business, 
qualification of its members, legisla- 
tion procedure, etc., Article 83 provides 


t: 

"83 (1) The Council of States shall 
not be subject to dissolution, but as 
nearly as possible one-third of the 


members thereof shall retire as jom ' 


as may be on the expiration of every 
second year in accordance with the 
provisions made in that behalf by 
Parliament by law. 

(2) The House of the People, un- 
less sooner dissolved, shall continue 
for five years from the date appointed 
for its first meeting and no longer and 
the expiration of the said period of 
five years shall operate as a dissolu- 
tion of the House...... i 
Under the proviso, this period can be 
extended while a Proclamation of Em- 
ergency is in operation for a period 
not exceeding in any case beyond a 
period of six months after the Pro- 
clamation has ceased to operate. It 
was provided in Art. 85 (1) before its 
amendment by the Constitution (First 
Amendment) Act 1951 that the House 
of Parliament shall be summoned to 
meet twice at least in every year, and 
six months shall not intervene þe- 
tween their last sittings in one ses- 
sion and the date appointed for their 
first sitting in the next session. 


158. Article 123 gives power to 
the President to promulgate ordinan- 
ces during recess of Parliament. Chap- 
ter IV deals with the Union Judiciary. 

159. Part VI, as originally 
enacted, dealt with the States in 


Part A of the First Schedule the Exe- 


mairana iins 
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cutive, the State Legislatures and the 
High Courts. Article 174 deals with 
the summoning of the House of Legis- 
lature and its provisions are similar 
to that of Art. 85. Article 213 ccnfers 
legislative powers on the Governor 
during the recess of State Legislature 
by promulgating ordinances. 


160. Part XI deals with the 
relation between the Union and the 
States; Chapter I regulating legislative 
relations and Chapter II administra- 
tive relations. 


161. Part XII deals with Ti- 
nance, Property, Contracts and Suits. 
We need only notice Art. 265 which 
provides that “no tax shall be levied 
or collected except by authority of 


law”. 

162 Part XIII deals with 
Trade, Commerce and Intercourse 
within the Territory of India, Sub- 


ject to the provisions of this Chapter, 
trade, commerce and intercourse 
throughout the territory of India shall 
be free. (Article 301). 


163. Part XIV deals with Ser- 
vices under the Union and the States. 
Part XVI contains special provisions 
relating to certain classes —— the Sche- 
duled Castes, the Scheduled Tribes 
etc. It reserved seats in the House of 
the People for these classes. Article 
331 enables the President to nominate 
not more than two members of the 
Anglo-Indian community if it is not 
adequately represented in the House 
of the People. Article 332 deals with 
the reservation of seats for Scheduled 
Castes and Scheduled Tribes in the 
Legislative Assemblies of the States. 
In Art. 334 it is provided that the 
above mentioned reservation of seats 
and special representation to certain 
classes shall cease on the expiry of a 
period of ten years from the com- 
mencement of this Constitution. Arti- 
cle 335 deals with claims of scheduled 
castes and scheduled tribes to services 
and posts. Article 336 makes special 
provisions for Anglo-Indian communi- 
ty in certain- services, and Art. 337 
makes special provisions in respect of 
educational grants for the benefit of 
Anglo-Indian community. Article 338 
provides for the creation of a Special 
Officer for Scheduled Castes, Sche- 
duled Tribes, ete. to be ap- 
pointed by the President, and pres- 
cribes his duties. Article: 340 en- . 
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ables the President to appoint a Com~ 
mission to investigate the conditions 
of socially and educationally back- 
ward classes within the territory of 


India which shall present a report and. 


make recommendations on steps that 
should be taken to remove difficulties 
and improve their condition. Arti- 
cle 341 enables the President to spe- 
cify the castes, races or tribes or- parts 
of or groups within castes, races or 


tribes which shall for the purposes of 


this Constitution be deemed to be 
Scheduled Castes in relation to that 
State. Similarly, Art. 342 provides that 
the President may specify the tribes or 
tribal communities or parts of or 
groups within tribes or tribal communi- 
ties which shall be deemed to be Sche- 
duled Tribes in relation to that State. 


164. Part XVII deals with Offi- 
cial language, and Part XVIII with 
Emergency Provisions. Article 352 is 
important. It reads: 


“352 (1) If the President is satis- 

fied that a grave emergency exists 
whereby the security of India or of 
any part of the territory thereof is 
threatened, whether by war or exter- 
nal aggression or internal disturbance, 
he may, by Proclamation, make a 
declaration to that effect.” 
Article 353 describes the effect of the 
Proclamation of Emergency. The effect 
is that the executive power of the 
Union shail be extended to the giv- 
ing of directions to any State as to the 
manner in which the executive power 
thereof is to be exercised, and the 
Parliament gets the power to make 
laws with respect to any matter in- 
cluding the power to make laws con- 
ferring powers and imposing duties, 
etc, notwithstanding that it is one 
which is not enumerated in the Union 
list. Article 354 enables the President 
by order to make exceptions and modi- 
fications in the provisions of Arts. 268 
to 279. Under Art. 355, it is the duty 
of the Union to protect every State 
against external aggression and inter- 
nal disturbance and to ensure that the 
government of every State is carried 
on in accordance with the provisions 
of the Constitution. Article 356 con- 
tains provisions in case of failure of 
constitutional machinery in a State. 

165. Article 358 provides for 
suspension of the provisions of Arti- 

ele 19 during Emergency. It reads: 
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"358. While a Proclamation of 
Emergency is in operation, nothing in 
Article 19 shall restrict the power of 
the State as defined in Part III to 
make any law or to take any execu- 
tive action which the State would but 
for the provisions contained in that 
Part be competent to make or to take, 
but any law so made shall, tothe extent 
of the incompetency, cease to have 
effect as soon as the Proclamation 
ceases to operate, except as respects 
things done or omitted to be done be- 
fore the law so ceases to have effect.” 


166. Article 359 is most impor- 
tant for our purpose. It provides that: 


*359. (1) Where a Proclamation of 
Emergency is in operation the Presi- 
dent may by order declare that the 
right to move any court for the 
enforcement of such of the rights con- 
ferred by Part III as may be mention- 
ed in the order and all. proceedings 
pending in any court for the enforce- 
ment of the rights so mentioned shall 
remain suspended for the period du- 
ring which the Proclamation is in 
force or such shorter period as may 
be specified in the order. 


(2) An order made as aforesaid 
may extend to the whole or any 
part of the territory of India. 


(3) Every order made under cl. (1) 
shall, as soon as may be after it is 
made, be laid before each House of 
Parliament.” 


167. These two Articles, name- 
ly Art. 358 and Art. 359 show that the 
Constitution-makers contemplated that 
Fundamental rights might impede 
the State in meeting an emer- 
gency, and it was accordingly provid- 
ed that Art. 19 shall not operate for a 
limited time, and so also Art. 32 and 
Art. 226 if the President so declares 
by order. If it was the design that 
fundamental rights might be abrogat- 
ed surely they would have expressly 
provided it somewhere. 

168. I may here notice an argu- 
ment that the enactment of Arts. 358 
and 359 showed that the fundamental 
rights were not treated as inalienable 
rights. I am unable to infer this dedu- 
ction from these articles. In an emer- 
gency every citizen is liable to be sub- 
jected to extraordinary restrictions. 


169. I may notice here some 
relevant facts which constitute the 
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background of the process of drafting 
the Constitution. The British Parlia- 
ment knowing the complexities of the 
structure of the Indian people expres- 
sly provided in S. 6 (6) of the Indian 
Independence Act, 1947, that . 


“the powers referred to in sub- 
section (1) of this section extend to 
the making of laws limiting for the 
future the powers of the legislature 
of the Dominion.” 

Sub-section (1). of S. 6 reads: 


“The legislature of each of the 

new Dominions shall- have full power 
to make laws for that Dominion, in- 
cluding laws having extra-territorial 
operation.” 
That S. 6 (1) included making provi- 
sion as to the Constitution of the 
Dominion is made clear by S. 8 (1) 
which provided: 

“In the case of each of the new 
Dominions, the powers of legislature 
of the Dominion shall for. the purpose 
of making provision as to the Consti- 


tution of the Dominion be exercisable 


in the first instance by the Consti- 
tuent Assembly of that Dominion, and 
references in this Act to the legisla- 
ture of the Dominion shall be cecon- 
strued accordingly.” (Emphasis suppli- 
ed) 

170. These provisions of the 
Indian Independence Act amply de- 
monstrate that when the Constituent 
Assembly started functioning, it knew, 
if it acted under the Indian Indepen- 
dence Act, that it could limit the 
powers of the future Dominion Par- 
liaments. 

171. No similar provisions 
exist in any ofthe Independence Acts 
in respect of other countries, enacted 
by the British Parliament, e.g., Cey- 
lon Independence Act, 1947, Ghana In- 
dependence Act, 1957, Federation of 
Malaya Independence Act, 1957, Nige- 
ria Independence Act, 1960, Sierra 
Leone Independence Act, 1961, Tanga- 
nyika Independence Act, 1961, Sou- 
thern Rhodesia Act, 1965, Jamaica In- 
dependence Act, 1962. 


172. I may mention that the 
aforesaid provisions in the Indian In- 
dependence Act were enacted in line 
with the Cabinet Statement dated May 
16, 1947 and the position of the Con- 
gress Party. Para 20 (See Shiva Rao— 
The Framing of India’s Constitution 
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Vol. 1 p. 216) of the Statement by the 
Cabinet Mission provided. 


“The Advisory Committee on the 
rights of citizens, minorities, and tri- 
bal and excluded areas should contain 
full representation of the interests 
affected, and their function will be to 
report to the Union Constituent As- 
sembly upon the list of Fundamental 
Rights, the clauses for the protection 
of minorities, and a scheme for the 
administration of the tribal and ex- 
cluded areas, and to advise whether 
these rights should be incorporated in 
the Provincial, Group, or Union Con- 
stitution.” 

173. In clarifying this state- 
ment Sir Stafford Cripps at a Press 
Conference dated May 16, 1946 stated: 

“But in order to give these mino- 
rities and particularly the smaller 
minorities like the Indian Christians 
and the Anglo-Indians and also the 
tribal representatives a better oppor- 
tunity of influencing minority provi- 
sions, we have made provision for 
the setting up by the constitution-mak- 
ing body of an influential advisory 
Commission which will take the initi- 
ative in the preparation of the list of 
fundamental rights, the minority pro- 
tection clauses and the proposals for 
the administration of tribal and ex- 
cluded areas. This Commission will 
make its recommendations to the con- 
stitution-making body and will also 
suggest at which stage or stages in 
the constitution these provisions should 
in the 
Union, Group or Provincial constitu- 
tions or in any two or more of them.” 
(p. 224 Supra) 


174. In the letter dated May 
20, 1946, from Maulana Abul Kalam 
Azad to the Secretary of State, it is 
stated: 

“The principal point, however. is 
as stated above, that we look upon this 
Constituent Assembly as a sovereign 
body which can decide as it chooses 
in regard to any matter before it and 
can give effect to its decisions. The 
only limitation we recognise is that 
in regard to certain major communal 
issues the decision should be by a 
majority of each of the two major 
communities.” (P. 251, Supra) 

75. In his reply dated May 
22, 1946, the Secretary of State ob- 
served: 
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“When the Constituent Assembly 
has completed its labours, His Majes- 
ty’s Government will recommend to 
Parliament such action as may be 
necessary for the cession of sovereig- 
nty to the Indian people, subject only 
to two provisos which are mentioned 
in the statement and which are not, 
we believe, controversial, namely, 
adequate provision for the protection 
of minorities and willingness to con- 
clude a treaty to cover matters aris- 
ing out of the transfer of power.” 
(Emphasis supplied) (P. 252, Supra) 

176. In the Explanatory state- 
ment dated May 22, 1946, it was again 
reiterated as follows: 

“When the Constituent Assembly 
has completed its labours, His Majes- 
tys Government will recommend to 
Parliament such action as may be 
necessary for the cession of sovereig- 
nty to the Indian people, subject only 
to two matters which are mentioned 


in the statement and which, we þe- 
lieve are not controversial, namely; 


adequate provision for the protection 
of the minorities (paragraph 20 of the 


statement) and willingness to conclude . 


a treaty with His Majesty’s Govern- 
ment to cover matters arising out of 
the transfer of power (paragraph 22 


of the statement)’ (Emphasis supplied) 
(p. 258 Supra) 
177. In pursuance of the above, 


a resolution for the setting up of an 
Advisory Committee on fundamental 
rights was moved by Govind Ballabh 
Pant in the Constituent Assembly on 
January 24, 1947. He laid special im- 
portance on the issue of minorities. 
The Advisory Committee met on Fe- 
bruary 27, 1947 to constitute various 
sub-committees including the Minori- 
ties Sub Committee. The Sub Commit-~ 
tee on Minorities met later the same 
day. A questionnaire was drafted to 
enquire about political, economic, 
religious, educational and cultural safe- 
guards. In other words all these safe- 
guards were considered. 

178. Divergent views were ex- 
pressed, and the Minorities Sub-Com- 
mittee met on April 17, 18 and 19, 
1947 to consider this important matter. 
At these meetings the sub-committee 
considered the interim proposals of 
the Fundamental Rights Sub-Commit- 


a 
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tee in so far as these had a bearing on 
minority rights. These discussions 
covered such important matters as the 
prohibition of discrimination on 
grounds of race, religion, caste, etc.; 
the abolition of untouchability and the 
mandatory requirements that the en- 
forcement of any disability arising out 
of untouchability should be made an 
offence punishable according to law; 
freedom to profess, practise and pro- 
pagate one’s religion; the right to 
establish and maintain institutions for 
religious and charitable purposes; the 
right to be governed by one’s perso- 
nal law; the right to use one’s mother- 
tongue and establish denominational, 
communal or language schools, etc. 


179. Having dealt with the 
question of fundamental rights for 
minorities, the Minorities Sub-Com- 


mittee met again on July 21, 1947, to 
consider the political safeguards for 
minorities and their representation in 
the public services. 


180. In forwarding the report 
of the Advisory Committee on the 
subject of Minority Rights, Sardar 


Vallabhbhai Patel, in his report dated 
August 8, 1947, said. 

Noes It should be treated as sup- 
plementary to the one forwarded to 
you with my letter No. CA/24/Com./47, 
dated the 23rd April, 1947 and dealt 
with by the Assembly during the 
April session. That report dealt with 
justiciable fundamental rights. these 
rights, whether applicable to all citi- 
zens generally or to members of mino- 
rity communities in particular offer 
a most valuable safeguard for mino- 
rities over a comprehensive field of 


social life. The present report deals 
with what may broadly be described 
as political safeguards of minorities 
and covers the following points; (Em- 
phasis supplied) (p. 411, supra) 

(i) Representation in Legislature; 
joint versus separate electorates; and 
weightage. 

(ii) Reservation of seats for mino- 
rities in Cabinets. 

(iii) Reservation for minorities in 
the public services. 

(iv) Administrative machinery to 
ensure protection of minority rights.” 

181. Sardar: Patel, while mov- 
ing the report for consideration on 
August 27, 1947, said: 


wa ee 
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“You will rernember that we pass- 
ed thc Fundamental Rights Commit- 
tee’s Report which was sent by the 
Advisory Committee; the major part 
of those rights has been disposed of 
and accepted by this House. They 
cover a very wide range of the rights 
of minorities which give them ample 
protection; and yet there are certain 


political safeguards which have got to 
be specifically considered. An attempt 
has been made in this report to enu- 
merate those safeguards which are 
matters of common knowledge, such as 
representation in legislatures, that is, 
joint versus separate electorate.” (Em- 
phasis supplied) (p. 424, Supra) 

182. The above proceedings 
show that the minorities were parti- 
cularly concerned with the fundamen- 
tal rights which were the subject-mat- 
ter of discussion by the Fundamental 
Rights Committee. 


183. The above brief summary 
of the work of the Advisory Commit- 
tee and the Minorities Sub-Committee 
shows that no one ever contemplated 
that fundamental rights appertaining 
to the minorities would be liable to 
be abrogated by an amendment of the 
Constitution. The same is true about 
the proceedings in the Constituent 
Assembly. There is no hint anywhere 
that abrogation of minorities’ rights 
was ever in the contemplation of the 
important members of the Constituent 
Assembly. It seems to me that in the 
context of the British Plan, the sett- 
ing up of Minorities Sub-Committee, 
the Advisory Committee and the pro- 
ceedings of these Committees, as well 
as the proceedings in the Constituent 
Assembly mentioned above, it is im- 
possible to read the expression 
“Amendment of the Constitution” as 
empowering Parliament to abrogate 
the rights of minorities. 

184. Both sides relied on the 
speeches made in the Constituent 
-Assembly. It is, however, a sound rule 
of construction that speeches made by 
members of a legislature in the course 
of debates relating to the enactment 
of a statute cannot be used as aids for 
interpreting any of provisions of the 
statute. The same rule has been appli- 
ed to the provisions of this Constitu- 
tion by this Court in State of Travan- 
core-Cochin v. Bombay Co. Ltd. (1952) 


SCR 1112 at p. 1121=(AIR 1952 SC 
366). Shastri, C. J., speaking for the 
Court observed: 


“It remains only to point out that 
the use made by the learned Judges 
below of the speeches made by the 
members of the Constituent Assembly 
in the course of the debates on the 
draft Constitution is unwarranted. 
That this form of extrinsic aid tc the 
interpretation of statutes is not admis- 
sibie has been generally accepted in 
England, and the same rule has been 
observed in the construction of Indian 
Statutes; see Administrator~General of 
Bengal v. Prem Lal Mullick, (1895) 22 
Ind App 107 (118) (PC). The reason 
behind the rule was explained by one 
of us in Gopalan’s case, 1950 SCR 88= 
(AIR 1950 SC 27) thus: 


“A speech made in the course of 
the debate on a bill could at best be 
indicative of the subjective intent of 
the speaker, but it could not reflect 
the inarticulate mental process lying 
behind the majority vote which carri- 
ed the bill. Nor is it reasonable to 
assume that the minds of all those 
legislators were in accord.” 
or, as it is more tersely put in an 
American case — 

“Those who did not speak may not 
have agreed with those who did; and 
those who spoke might differ from 
each other — United States v. Trans- 
Missouri Freight Association.” 

This rule of exclusion has not al- 
ways been adhered to in America, and 
sometimes distinction is made between 
using such material to ascertain the 
purpose of a statute and using it for 
ascertaining its meaning. It would 
seem that the rule is adopted in Ca- 
nada and Australia, see Craies on Sta- 
tute Law, 5th Ed. p. 122.” 


185. In Golak Nath’s case, 
(1967) 2 SCR 762 (792-922)=(AIR 1967 
SC 1643) Subba Rao, C. J., referred 
to certain portions of the speeches 
made by Pandit Nehru and Dr. Ambed- 
kar but he made it clear at p. 792 that 
he referred to these speeches. 


“not with a view to interpret the 
provisions of Art. 368, which we pro- 
pose to do on its own terms, but only 
to notice the transcendental character 
given to the fundamental rights by 
two of the important architects of the 
Constitution.” : 
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Bachawat, J., at p. 922 observed: 


“Before concluding this judgment 
I rnust refer to some of the speeches 
made by the members of the Consti- 
tuent Assembly in the course of de- 
bates. on the draft Constitution. These 
speeches cannot be used as aids for 
interpreting the Constitution: see 1952 
SCR 1112 = (ATR 1952 SC 366). Ac- 
cordingly I do not rely on them as aids 
to construction. But I propose to refer 
to them, as Shri A. K. Sen relied hea- 
vily on the speeches of Dr. B. R. 
Ambedkar. According to him, the 
speeches of Dr. Ambedkar show that 
he did not regard the fundamental 
rights as amendable. This contention 
is not supported by the speeches...... á 


186. In Madhav Rao v. Union 
of India, (1971) 3 SCR 9=(AIR 1971 
SC 530) Shah, J., in the course of the 
judgment made a brief reference - to 
what was said by the Minister of 
Home Affairs, who was in charge of 
the States, when he moved for the 
adoption of Art. 291. He referred to 
this portion of the speech for the pur- 
pose of showing the historical back- 
ground and the circumstances which 
necessitated giving certain guarantees 
to the former rulers. 


187. It is true that Mitter, J., 
in the dissenting judgment, at p. 121, 
used the debates for the purposes of 
interpreting Art. 363 but he did not 
discuss the point whether it is per- 
missible to do so or not. 


188. In Union of India v. H. S. 


Dhillon, (1972) 2 SCR 33=(AIR 1972 
SC 1061) I, on behalf of the majority 


before referring to the speeches ob- 
served at p. 58 that 
“we are, however, glad to find 


from the following extracts from the 
debates that our interpretation accords 
with what was intended.” 

There is no harm in finding confirma- 
tion of one’s interpretation in debates 
but it is quite a different thing to 
interpret the provisions of the Con- 
stitution in the light of the debates. 


189. There is an additional 
reason for not referring to debates for 


the purpose of interpretation. The 
Constitution, as far as most of the 
Indian States were concerned, came 


into operation only because of the ac- 
-ceptance by the Ruler or Rajpramukh. 


ALR. 


This is borne out by the following ex- 
tract from the statement of Sardar 
Vallabhbhai Patel in the Constituent 
Assembly on October 12, 1949 (C.A.D. 
Vol. X, pp. 161-3): 

“Unfortunately we have no pro- 
perly constituted Legislatures in the 
rest of the States (apart from Mysore, 
saurashtra and Travancore and Cochin 
Union) nor will it be possible to have 
Legislatures constituted in them be- 
fore the Constitution of India emerges 
in its final form. We have, therefore, 
no option but to make the Constitu- 
tion operative in these States on the 
basis of its acceptance by the Ruler or 
the Rajpramukh, as the case may be, 
who will no doubt consult his Council 
of Ministers.” 


190. In accordance with this 
statement, declarations were issued by 
the Rulers or Rajpramukhs accepting 
the Constitution. 


191. It seems to me that when 
a Ruler or Rajpramukh or the people 
of the State accepted the Constitution 
of India in its final form, he did not 
accept it subject to the speeches made 
during the Constituent Assembly de- 
bates. The speeches can, in my view, 
be relied on only in order to see if 
the course of the progress of a parti- 
cular provision or provisions throws 
any light on the historical background 
or shows that a common understand- 
ing or agreement was arrived at be- 
tween certain sections of the people 
(see In re the Regulation and Contre] 
of Aeronautics in Canada) 1932 AC 54 
at p. 70 = (AIR 1932 PC 36).) 


192. In this connection refer- 
ence was made to Art. 305 of the 
draft Constitution which provided that 
notwithstanding anything contained in 
Article 304 of the Constitution, the 
provisions of the Constitution relating 
to the reservation of seats for the 
Muslims etc., shall not be amended 
during the period of ten years from 
the commencement of the Constitution. 
Although this draft Article 305 has no 
counterpart in our Constitution, it 
was sought to be urged that this show- 
ed that every provision of the Consti- 
tution was liable to be amended. I 
have come to the conclusion that every 
provision is liable to be amended sub- 
ject to certain limitations and this 
argument does not affect my conclu- 
sion as to implied limitations. 
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193. A very important deci- 
sion of the Judicial Committee of the 
Privy Council in Bribery Commr. v. 
Pedrick Ranasinghe 1965 AC 172, 
throws considerable light on the 
topic under discussion. The import 


of this decision was not realised 
by this Court in Golak Nath’s 
case, (1967) 2 SCR 762 = (AIR 
1967 SC 1643). Indeed, it is not 


referred to by the minority in its 


judgments, and Subba Rao, C. J., 
makes only a passing reference 
to it. In order to fully appreciate 


the decision of the Privy Council it is 
necessary to set out the relevant pro- 
visions of the Ceylon Independence 
Order in Council, 1947, hereinafter 
referred to as the Ceylon Constitution. 

194, Part III of the Ceylon 
Constitution deals with “Legislature”. 
section 7 provides that 

“there shall be a Parliament of 
the Island which shall consist of His 
Majesty, and two Chambers to be 
known respectively as the Senate and 
the House of Representatives.” 


Section 18 deals with voting. It reads: 


“18. Save as otherwise provided in 
sub-section (4) of Section 29, any ques- 
tion proposed for decision by either 
Chamber shall be determined by a 
majority of votes of the Senators or 
Members, as the case may be, present 
and voting. The President or speaker 
or other person presiding shall not 
vote in the first instance but shall 
have and exercise a casting vote in the 
event of an equality of votes.” 


195. section 29 deals with the 
power of Parliament to make laws. It 
reads. 

“29. (1) Subject to the provisions 
of this Order, Parliament shall have 
power to make laws for the peace, 
order and good government of the Is- 
land. 

(2) No such law shall — 

(a) prohibit or restrict the free 
exercise of any religion, or 

(b) make persons of any communi~ 
ty or religion liable to disabilities or 
restrictions to which persons of 
other communities or religions are 
not made liable; or 

(c) confer on persons of any com~ 
munity or religion any privilege or 
advantage which is not conferred on 
persons of other communities or reli- 
gions; or ; 
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(d) alter the constitution of any 
religious body except with the consent 
of the governing authority of that 
body, so however, that in any case 
where a religious body is incorporated 
by law, no such alteration shall be 
made except at the request of the 
governing authority of that body: 

Provided, however, that the pre- 
ceding provisions of this sub-section 
shall not apply to any law making 
provision for; relating to, or connect- 
ed with, the election of Members of 
the House of Representatives, to re- 
present persons registered as citizens 
of Ceylon under the Indian and Pakis- 
tani Residents (Citizenship Act). 

This proviso shall cease to have 
effect on a date to be fixed by the 
Governor-General by Proclamation 
published in the Gazette. 


(3) Any law made in contraven- 
tion of sub-section (2) of this section 
shall, to the extent of such contraven- 
tion, be void. 

(4) In the exercise of its powers 
under this section, Parliament may 
amend or repeal any of the provisions 
of this Order, or of any other Order of 
Her Majesty in Council in its applica- 
tion to the Island: 

Provided that no Bill for the 
amendment or repeal of any of the 
Provisions of this Order shall be pre- 
sented for the Royal Assent unless it 
has endorsed on- it a certificate under 
the hand of the Speaker that the num- 
ber of votes cast in favour thereof in 
the House of Representatives amount- 
ed to not less than two-thirds of the 
whole number of members of the 
House (including those not present). 


Every certificate of the Speaker 
under this sub-section shall be conclu- 
sive for all purposes and shall not be 
questioned in any court of law.” 

196. According to Mr. Palkhi- 
vala, Section 29 (1) corresponds to 
Arts. 245 and 246, and Section 29 (4) 
corresponds to Art. 368 of our Consti- 
tution, and Sections 29 (2) and 29 (3) 
correspond to Art. 13 (2) of our Con- 
stitution, read with fundamental rights. 


197. The question which arose 
before the Judicial Committee of the 
Privy Council was whether S. 41 of 
the Bribery Amendment Act, 1958 
contravened Section 29 (4) of the Cey- 
lon Constitution, and was consequent- 
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ly invalid. The question arose out of 
the following facts. The respondent, 
Ranasinghe, was prosecuted for a bri- 
bery offence before the Bribery Tri- 
bunal created by the Bribery Amend- 
ment Act, 1958. Tribunal sentenced 
him to a term of imprisonment and 
fine. The Supreme Court on appeal de- 
clared the conviction and orders made 
against him null and inoperative on 
the ground that the persons compos- 
ing the Tribunal were not validly ap- 
pointed to the Tribunal. 


198. Section 52 of the Ceylon 
Constitution provided for the appoint- 
ment of the Chief Justice and Puisne 
Judges of the Supreme Court. Sec- 
tion 53 dealt with the setting up of the 
Judicial Service Commission, consist- 
ing of the Chief Justice, a Judge 
of the Supreme Court, and one other 
person who shall be, or shall have been 
a Judge of the Supreme Court. It fur- 
ther provided that no person shall be 
appointed as, or shall remain, a mem- 
ber of the Judicial Service Commis- 
sion, if he is a Senator or a Member 
of Parliament. Section 55 provided 
for the appointment of other Judicial 
Officers. Section 55 (1) reads: 


“55. (1) The appointment, transfer, 
dismissal and disciplinary control of 
judicial officers is hereby vested in 
the Judicial Service Commission.” — 

199. The Judicial Committee 
deduced from these provisions thus: 

“Thus there is secured a freedom 
from political control, and it is a 
punishable offence to attempt directly 
or indirectly to influence any decision 


of the Commission (Section 56).” 
(p. 190) 
200. The Judicial Committee 


then described the position of the Bri- 
bery Tribunal as follows: 

“A bribery tribunal, of which 
there may be any number, is compos- 
ed of three members selected from a 
panel (section 42). The panel is compos- 
ed of not more than 15 persons who 
are appointed by the Governor-Gene- 
ral on the advice of the Minister of 
Justice (Section 41). The Members of 
the panelare paid remuneration (sec- 
tion 45).” (p. 192) 

201. The Judicial Committee 
held that the members of the Tribu- 
nal held judicial office and were judi- 
cial officers within 5S. 55 of the Cey- 
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They found that 
there was a plain conflict between 
Section 55 of the Constitution and 
Section 41 of the Bribery Amendment 


lon Constitution. 


Act under which the panel was ap- 
pointed. ; 
202. Then the Judicial Com- 


mittee examined the effect of this 
conflict. After setting out Section 18, 
Section 29 (1) and Section 29 (2) (a), 
the Judicial Committee observed: 


“There follow (b), (c) and (d), 
which set out further entrenched reli- 
gious and racial matters, which shall 
not be the subject of legislation. They 


represent the solemn balance of rights, 
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between the citizens of Ceylon, the 
fundamenta] conditions on which in- 
ter se they accepted the Constitution; 
and these are, therefore unalterable 
under the Constitution” (emphasis sup- 
plied) (p. 193) 


203. After making .these ob- 
servations, the judicial Committee set 
out sub-sections (3) and (4) of 
Section 29 of the Ceylon Consti- 
tution. The observations, which I 
have set out above, are strong- 
ly relied on by Mr. Palkhivala 
in support of his argument that 
Part III similarly entrenched various 
religious and racial and other matters 
and these represented solemn balance 
of rights between the citizens of India, 
the fundamental conditions on which 
inter se they accepted the Constitu- 
tion of India and these are, therefore, 
unalterable under the Constitution of 
India. 

204. Mr. Seervai, in reply, sub- 
mitted that the word “entrenched” 
meant nothing else than that these pro- 
visions were subject to be amended 
only by the procedure prescribed in 
sec. 29 (4) of the Ceylon Constitution. 
But I am unable to accept this inter- 
pretation because in that sense other 
provisions of the Constitution were 
equally entrenched because no provi-~ 
sion of the Ceylon Constitution could 
be amended without following the 
procedure laid down in S. 29 (4). 


205. The interpretation urged 
by Mr. Palkhivala derives support in 
the manner the Judicial Committee 
distinguished McCawley’s case (Mc- 
Cawley v. The King, 1920 AC 691 = 
(AIR 1920 PC 91). I may set out here 





the observations of the Judicial Com- 
mittee regarding McCawley’s_ case. 
They observed: 


‘It is possible now to state sum- 
marily what is the essential difference 
between the McCawley case and this 
case. There the legislature, having full 
power to make laws by a majority, 
except upon one subject that was not 
in question, passed a law which con- 
flicted with one of the existing terms 
of its Constitution Act. It was held 
that this was valid legislation, since 


it must be treated as pro tanto an al- — 


teration of the Constitution, which 
was neither fundamental in the sense 


of being beyond change nor so con- 


structed as to require any special legis- 
lative process to pass upon the topic 


dealt with.” (Emphasis supplied). 
(p. 198) 
206. It is rightly urged that the 


expression “which was neither funda- 
mental in the sense of being beyond 
change” has reference to S. 29 (2) of 
the Ceylon Constitution. I have no 
doubt that the Judicial Committee 
held that the provisions of S. 29 (2) in 
the Ceylon Constitution were un- 
amendable. I may mention. that Prof. 
SA de Smith in reviewing the book 
“Reflections on the Constitution and 
the Constituent Assembly (Ceylon’s 
Constitution)” by L. J. M. Cooray, 
reads the obiter dicta in 1965 AC 172 
(193-194) indicating that certain pro- 


visions of the Constitution were un-: 


alterable by the prescribed amending 
procedure. 

207. It may be that these ob- 
servations are obiter but these deserve 
our careful consideration, coming as 
they do from the Judicial Committee. 


208, Why did the Judicial 
Committee say that the provisions of 
S. 29 (2) were “unalterable under the 
Constitution” or “fundamental in the 
sense of being beyond change”? There 
is nothing in the language of S. 29 (4) 
to indicate any limitations on the 
power of the Ceylon Parliament. It 
could “amend or repeal” any provi- 
sion of the Constitution, which in- 
cluded Section 29 (2) and S. 29 (4) it- 
self. The reason could only be an im- 
plied limitation on the power to amend 
under Section 29 (4) deducible from 


“the solemn balance of rights be- 
tween the citizens of Ceylon, .the fun- 


damental conditions on which inter se 
they accepted the Constitution’, Un- 
less there was implied a limitation on 
the exercise of the amending power 
under Section 29 (4). Section 29 (4) 
could itself be amended to make it 
clear that Section 29 (2) is amendable. 


209. This case furnishes an 
exact example where implied limita- 
tions on the power to amend the Con- 
stitution have been inferred by no less 
a body than the Judicial Committee 
of the Privy Council. 


210. Mr. Seervai, relied on the 
portion within brackets of the follow- 
ing passage at pp. 197-198; 

“These passages show clearly that 
the Board in McCawley’s case, 1920 
AC 691=(AIR 1920 PC 91) took the 
view which commends itself to the 
Board in the present case, that (a 
legislature has no power to ignore the 
conditions of law-making that are im- 
posed by the instrument which itself 
regulates its powers to make law. This 
restriction exists independently of the 
question whether the legislature is 
sovereign, as is the legislature of Cey- 
lon, or whether the Constitution is 
“uncontrolled,” as the Board held the 
Constitution of Queensland to be. Such 
a Constitution can, indeed, be altered 
or amended by the legislature, if the 
regulating instrument so provides that 
if the terms of those provisions are 
complied with and the alteration or 
amendment may include the change or 
abolition of those very provisions.) But 
the proposition which is not accept- 
able is that a legislature, once esta- 
blished, has some inherent power de- 
rived from the mere fact of its esta~ 
blishment to make a valid law by the 
resolution of a bare majority which 
its own constituent instrument has said 
shall not be a valid law unless made 
by a different type of majority or by 
a different legislative process. And 
this is the proposition which is in 
reality involved in the argument.” 


211. The portion, not within 
brackets, which has been omitted in 
Mr. Seervai’s written submissions, 
clearly shews that the Judicial Com- 
mittee in this passage was not dealing 
with the amendment of S. 29 (2) of 
the Ceylon Constitution and had 
understood McCawley’s case, 1920 AC 
691=(AIR 1920 PC 91) as not being 
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concerned with the. question of the 
amendment of: a -provision like S. 29 
(2) of the Ceylon, Constitution. This 
passage: only means -that a legislature 
cannot disregard the “procedural condi- 
` tions imposed on: it by the constituent 
- instrument, ‘prescribing a particular 
majority but may amend them if the 


constituent instrument gives that 
power, 
212. The next passage, a part 


_of which I have already extracted, 


which deals with the difference  be- - 


tween McCawley’s case, 1920 AC 691 
=(AIR 1920 PC 91) and Ranasinghe’s 
- case, 1965 AC 172 (193-194) shows that 
the Judicial Committee in the passage 
relied on was dealing with the proce-~ 
dural part of Section 29 (4) of Ceylon 
Constitution. It reads: 


“It is possible now to state sum- 
marily what is the essential difference 
between the McCawley case and this 
case. There the legislature having full 
power to make laws by a majority, 
except upon one subject that was not 
in question, passed a law which con- 
flicted with one of the existing terms 
of the Constitution Act. It was held 
that this was valid legislation, since 
it must be treated as pro tanto an al- 
teration of the Constitution, which was 
neither fundamental in the sense of 
being beyond change nor so construct- 
ed as to require any special legislative 
process to pass upon the topic dealt 
with. In the present case, on the other 
hand, the legislature has purported to 
pass a law which being in conflict 
with Section 55 of the Order in Coun- 
cil, must be treated, if it is to be valid, 
as an implied alteration of the Con- 
‘stitutional provisions about the ap- 
pointment of judicial officers. Since 
such alterations,.even if express, can 
only be made by laws which comply 
with the special legislative procedure 
laid down in Section 29 (4), the Cey- 
jon legislature has not got the general 
power to legislate so as to amend its 
Constitution by ordinary majority 
resolutions, such as the Queensland 
legislature was found to have under 
Section 2 of its Constitution Act, but 
is rather in the position, for effecting 
such amendments, that that legislature 
was held to bein by virtue of its Sec- 
tion 9, namely compelled to operate a 
special procedure in order to achieve 
the desired resul.” (p. 198) 
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213. I may mention that the 
Judicial Committee while interpreting 
the British North America Act, 1867 
had also kept in mind the preservation 
of the rights of minorities for they say 
In re the Regulation and Control of 
Aeronautics in Canada, 1932 AC 54 at 
p. 70=(AIR 1932 PC 36): 


“inasmuch as the Act (The Bri- 
tish North America Act) embodies a 
compromise under which the original 
Provinces agreed to federate, it is 
important to keep in mind that the 
preservation of the rights of minori- 
ties was a condition on which such 
minorities entered into the federation, 
and the foundation upon which the 
whole structure was subsequently 
erected. The process of interpretation 
as the years go on ought not to be al- 
lowed to dim or to whittle down the 
provisions of the original contract up- 
on which the federation was founded, 
nor is it legitimate that any judicial 
construction of the provisions of Sec- 
tions 91 and 92 should impose a 
new and different contract upon the 
federating bodies.” 


214. The words of the Judi- 
cial Committee in Ranasinghe’s case, 
1965 AC 172 are apposite and preg- 
nant. 

“They represent the solemn ba- 
lance of rights between the citizens of 
Ceylon, the fundamental conditions on 
which inter se they accepted the Con- 
stitution and these are, therefore, un- 
alterable under the Constitution.” 

It is true that the Judicial Committee 
in the context of minorities and reli- 
gious rights in Ceylon used the word 
“unalterable”. But the Indian context 
is slightly different. The guarantee cf 
fundamental rights extends to nume- 
rous rights and it could not have been 
intended that all of them would re- 
main completely unalterable even if 
Art. 13 (2) of the Constitution be taken 
to include constitutional amendments. 
A more reasonable inference to. be 
drawn from the whole scheme of the 
Constitution is that some other mean- 
ing of “Amendment” is most appropri- 
ate. This conclusion is also reinforced 
by the concession. of the Attorney- 
General.and Mr. Seervai that the 
whole Constitution cannot be abrogat- 
ed or repealed and a new one substi- 
tuted. In other words, the expression 


*tAmendment of this Constitution” does 
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not include a revision of the whole 
Constitution. If this is true—I say that 
the concession was rightly made—then 
which is that meaning of the word 
“Amendment” that is most appropri- 
ate and fits in with the whole scheme 
of the Constitution. In my view that 
meaning would be appropriate which 
would enable the country to achieve 
a social and economic revolution with- 
out destroying the democratic struc- 
ture of the Constitution and the basic 
inalienable rights guaranteed in Part 
i and without going outside the con- 
tours delineated in the Preamble. 


215. I come to the same conclu- 
sion by another line of reasoning. in 
a written constitution it is rarely that 
everything is said expressly. Powers 
and limitations are implied from neces- 
sity or the scheme of the Constitution. 
I will mention a few instances ap- 
proved by the Judicial Committee and 
this Court and other Courts. I may 
first consider the doctrine that enables 
Parliament to have power to deal with 
ancillary and subsidiary matters, which 
strictly do not fall within the legisla- 
tive entry with respect to which legis- 
lation is being undertaken. 

216. Lefroy in “A short Trea- 
tise on Canadian Constitutional Law” 
(page 94) puts the matter thus: 


“But when it is (Dominion Par- 
liament) legislating upon the enu- 
merated Dominion subject-matters of 
Section 91 of the Federation Act, it is 
held that the Imperial Parliament, by 
necessary implication, intended to 
confer on it legislative power to inter- 
fere with, deal with, and encroach up- 
on, matters otherwise assigned to the 
provincial legislatures under S5. 92, so 
far as a general law relating to those 
subjects may affect them, as it may 
also do to the extent of such ancillary 
provisions as may be required to pre- 
vent the scheme of such a law from 
being defeated. The Privy Council has 
established and illustrated this in 
many decisions.” 

217. This acts as a correspond- 
ing limitation on the legislative power 
of the Provincial or State legislatures. 


218. This Court has in nume- 
rous decisions implied similar powers. 
(See Orient Paper Mills v. State of 
Orissa, (1962) 1 SCR 549=(AIR 1961 
SC 1438); Burmah Construction Co, 
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Kesavananda v. State of Kerala (Sikri C. J.). [Prs.- 214- 25] S. C. 1521 


v. State of Oriss®:. 1962° Supp (1) SCR 
242=(AIR 1962 SCs, 1320), Navnit Lal 
Javeri v. Appellate” Asst. Commr. of 
Income Tax, (1965) ie ‘SCR 909 = (AIR . 
1965 SC 1375) to ‘mention a few). 


219. It often” happens that 
what has been implied by courts in 
one constitution is expressly conferr- 
ed in another constitution. For inst- 
ance, in the Constitution of the United 
States, clause 18 of Section 8 express- 
ly grants incidental powers. 

“The Congress shall have power 
ROTRA to make all laws which shall be 
necessary and proper for carrying into 
execution the foregoing powers and 
all other powers vested by this Con- 
stitution in the Government of the 
United States, or in any department 
or officer thereof.” 

220. It would not pe legitimate 
to argue from the above express pro- 
vision in the United States Constitu- 
tion that if the constitution-makers 
wanted tó give such powers to thè 
Parliament of India they would have 
expressly conferred incidental powers. 


221. Story says that clause 18 
imports no more than would result 
from necessary implication (see pp. 112 
and 113, Vol. 3) if it had not been ex- 
pressly inserted. 


2220 In Ram Jawaya v. State 
of Punjab, 1955-2 SCR 225 at pp. 236, 
237 = (AIR 1955 SC 549) this Court 
implied that 

“the President has thus been made 
a formal or constitutional head of the 
executive and the real executive 
powers are vested in the Ministers or 
“the Cabinet. The same provisions əb- 
tain in regard to the Government of 
states; the Governor or the Rajpra-. 


223. In Sanjeevi Naidu v. 
State of Madras, (1970) 1 SCC 443 = 
(AIR 1970 SC 1102) Hegde, J., held 
that the Governor was essentially a 
constitutional head and the administra- 
tion of State was run by the Council 
of Ministers. 


224, Both these cases were fol- 
lowed by another constitution bench 
in U.N.R. Rao v. Smt. Indira Gandhi 
(1971) 2 SCC 63=(AIR 1971 SC 1002). 


225. This conclusion constitu- 
tes an implied limitation on the powers 
of the President and the Governors. 
The Court further implied in Ram 
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Jawaya Kapur’s case,-(1955)2SCR 225 
=(AIR 1955 SC 549) thatthe Govern- 
ment could without specific legislative 
sanction carry on trade and business. 


226. To save time we did not 
hear Mr. Seérvai on the last 3 casas 
just cited. I have mentioned them only 
to give another example. 


221. It may be noted that what 
was implied regarding carrying on 
trade was made an express provision 
in the Constitution by the Constitu- 
tion (Seventh Amendment) Act, 1956, 
when a new Art. 298 was substituted. 
‘The Federal Court and the Supreme 
Court of India have recognised and ap- 
plied this principle in other cases. 

i) “A grant of the power in gene- 
ral terms standing by itself, would no 
doubt be construed in the wider sense; 
but it may be qualified by other ex- 
press provisions in the same ‘enact- 
ment, by the implications of the con- 


text, and even by considerations aris- 
ing out of what appears to be the gene- 
ral scheme of the Act.” (Per Gwyer 
C. J: The C. P. & Berar Act, 1939 
F.C.R. 18 at p. 42)=(AIR 1939 FC1)). 


ii) Before its amendment in 1955, 
Article 31 (2) was read as containing 
an implied limitation that the State 
could acquire only for a public pur- 
pose (the Fourth Amendment express- 
ly enacted this limitation in 1955). 

(a) “One limitation imposed upon 
acquisition or taking possession of pri- 
vate property which is implied in the 
clause is that such taking must be for 
public purpose”. (Per Mukherjea, J. 


Chiranjitlal Chowdhuri wv. Union cf- 


India, 1950 SCR 869 at p. 902 = (AIR 
1971 SC 41).) 


(b) “The existence of a ‘public 
purpose’ is undoubtedly an implied 
condition of the exercise of compui- 
sory powers of acquisition by the State 
RA ” (Per Mahajan J.: State of 
Bihar v. Maharajadhiraja of Darbhan- 
ga, 1952 SCR 889 at p. 934 = (AIR 
1952 SC 252).) 


iii) The Supreme Court has laid 
down that there is an implied limita- 
tion on legislative power: the Legis- 
lature cannot delegate the essentials 
of the legislative functions. 

aurai the legislature cannot 
with its essential legislative func- 
tion which consists in declaring its 

policy and making it a binding rule of 


part 


ad 
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conduct...... the limits of the powers 


of delegation in India would therefore 
have to be ascertained as a matter of 
construction from the provisions of the 
Constitution itself and as I have said 
the right of delegation may be impli- 
ed in the exercise of legislative power 
only to the extent that it is necessary 
to make the exercise of the power ef- 
fective and complete. (Per Mukherjea 
J.: in re The Delhi Laws Act, 1951 SCR 
747 at pp. 984-5=(AIR 1951 SC 332). ) 

The same implied limitation on 
the Legislature, in the field of delega- 
tion, has been invoked and applied in: 
Raj Narain Singh v. Patna Adminis- 
tration, (1955) 1 SCR 290 = (AIR 1954 
SC 560). Hari Shankar Bagla v. State 
of Madhya Pradesh, (1955) 1 SCR 330 
= (AIR 1954 SC 465); Vasantlal Sanjan- 
wala v. State of Bombay, (1961) 1 SCR 
341=(AIR 1961 SC 4); Municipal Cor- 
poration of Delhi v. Birla Cotton Mills 
(1968) 3 SCR 251=(AIR 1968 SC 
1232); Garewal v. State of Punjab, 
1959 Supp. (1) SCR 792=(AIR 1959 
SC 512). 

iv) On the power conferred by 
Articles 3 and 4 of the Constitution to 
form a new State and amend the Con- 
stitution for that purpose limitation 
has been implied that the new State 
must — 

“conform to the democratic pat- 
tern envisaged by the Constitution; 
and the power which the Parliament 
may exercise......... is not the power to 
override the constitutional scheme. 
No State can therefore be formed, ad- 
mitted or set up by law under Art. 4 
by the Parliament which has no ef- 
fective legislative, executive and judi- 
cial organs. (Per Shah J.: Mangal Singh 
v. Union of India, (1967) 2 SCR 109 at 
p. 112 = (AIR 1967 SC 944) ) (Empha- 
sis supplied). 

228 





It would have been un- 
necessary to refer to more authorities 
but for the fact that it was strenuous- 
ly urged that there could not be any 
implied limitations resulting from the 
scheme of the Constitution. 

229. Before referring to a 
recent decision of the Australian High 
Court, observations in certain earlier 
cases may be reproduced here: 

"Since the Engineers’ case (1920) 
98 CLR 129 a notion seems to have 
gained currency that in interpreting 
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the Constitution no implications can 
be made. Such a method of construc- 
tion would defeat the intention of any 
instrument, but of all instruments, a 
written constitution seems the last to 
which it could be applied. I do not 
think that the judgment of the majo- 
rity of the court in the Engineers’ case 
meant to propound such a doctrine.” 
(Per Dixon J- West v. Commr. of 
Taxation (New South Wales) 56 CLR 
657 at pp. 681-2)). 

“Some implications are necessary 


from the structure of the Constitution 
itself, but it is inevitable also, I shouid 
think, that these implications can only 
be defined by a gradual process of 
judicial decision” (Per Starke J., South 
Australia v. Commonwealth, 65 CLR 
373. 447.) (Emphasis supplied). 

“The Federal character of the Aus- 
tralian Constitution carries implica- 
tions of its Own...... Therefore it is be- 


yond the power of either to abolish or 
destroy the other.” (Per Starke J: 
Melbourne Corporation v. Common- 
wealth, 74 CLR 31 at p. 70). (iémpha- 
sis supplied). 

“The Federal system itself is the 
foundation of the restraint upon the 
use of the power to control the States 
oreesa Restraints to be implied against 
any exercise of power by Common- 
wealth against State and State against 
Commonwealth calculated to destroy 
or detract from the independent exer- 
cise of the functions of the one or the 
other...... >” (Per Dixon J.: Melbourne 
Corporation v. Commonwealth, 74 CLR 
31 at pp. 81-2). 

230. I may now refer to State 
of Victoria v. The Commonwealth, 
(1971) 45 ALRJ 251; 252. 253 which 
discusses the question of implications 
to be drawn from a constitution like 
the Australian Constitution which is 
contained in the Commonwealth Act. 
It gives the latest view of that court 
on the subject. 

231. The point at issue was 
whether the Commonwealth Parlia- 
ment, in the exercise of its power 
under S. 51 (ii) of the Constitution 
(subject to the Constitution, to make 
laws with respect to taxation, but so 
as not to discriminate between States 
or parts of States) may include the 
Crown in right of a State in the opera- 
tion of a law imposing a tax or pro- 
viding for the assessment of a tax. 


Kesavananda v. State of Kerala (Sikri C. J.) [Prs. 229-35] S. C. 1523 


232. Another point at issue was 
the status of the Commonwealth and 
the States under the Constitùtion. and 
the extent to which the Commonwealth 
Parliament may pass laws binding on 
the States, considered generally and 
historically, and with particular refer- 
ence to the question whether there is 
any implied limitation on Common- 
wealth legislative power. It is the dis- 
cussion on the latter question that is 
relevant to the present case. 


233. There was difference of 
opinion among the Judges. Chief Jus- 
tice Barwick held ‘as follows: 

“The basic principles of construc- 
tion of the Constitution were definite- 
ly enunciated by the Court in Amalga- 
mated Society of Engineers v. Adelaide 
Steamship Co. Ltd., (1920) 28 CLR 
129, (the Engineers’ case) Lord, Sel- 
borne’s language in Reg. v. Burah 
(1878) 3 App. Cas, 889 at pp. 904-905, 
was accepted and applied as was that 
of Earl Loreburn in Attorney General 
for Ontario v. Attorney-General for 
Canada, (1912) A.C. 571 at p. 583.” 


234. According to the Chief 
Justice, the Court in Engineers’ case 
unequivocally rejected the doctrine 
that there was an ‘implied’ prohibi- 
tion” in the Constitution against the 
exercise in relation to a State of 4 
legislative power of the Common- 
wealth once ascertained in accord- 
ance with the ordinary rules of cons- 
truction, a doctrine which had there- 
tofore been entertained and sought to 
be founded upon some supposed ne- 
cessity of “protection”, as it were, 
“against the aggression of some out- 
side and possibly hostile body.” The 
Court emphasized that if protection 
against an abuse of power were need- 
ed, it must be provided by the elec- 
torate and not by the judiciary. 


“The one clear line of judicial 
inquiry as to the meaning of the Con- 
stitution must be to read it naturally 
in the light of the circumstances in 
which it was made, with knowledge of 
the combined fabric of the common 
law, and the statute law which preced- 
ed it and then lucet ipsa per se” 
(p. 253). i 

235. Now this is the judgment 
which is relied on by Mr. Seervai and 
the learned Attorney General. On the 
other hand, reliance is placed by Mr. 


Palkhivala on Menzies J’s judgment: . 


Tuna 
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“Does the fact that the Constitu- 
tion is “federal” carry with it impli- 
cations limiting the law-making powers 
of the Parliament of the Common- 
_ wealth with regard to the States? 


To this question I have no doubt, 
both on principle and on authority, 
that an affirmative answer must be 
. given. A constitution providing for an 
indissoluble federal Commonwealth 
must protect both commonwealth 
and States. The States are not outside 
the Constitution. They are States of 
the Commonwealth. S. 106. Accord- 
ingly, although the Constitution does, 
clearly enough, subject the States to 
laws made by the Parliament, it does 
so with some limitation.” (p. 262). 


236. After making these ob- 
servations, the learned Judge examin- 
ed authorities and he found support in 
(1947) 74 CLR 31. He then examined 
various other cases in support of the 
_ above principles. 


237. The other passages relied 
on by the petitioners from the judg- 
ments of the other learned Judges on 
the Bench in that case are as follows: 

Windeyer, J.: 

“In each case an implication means 
that something not expressed is to be 
understood. But in the one case, this 
involves an addition to what is ex- 
pressed: in the other it explains, per- 
haps limits, the effect of what is ex- 
pressed. It is in the latter sense that 
in my view of the matter, implica- 
tions have a place in the interpreta- 
tion of the Constitution: and I consi- 
der it is the sense that Dixon J. in- 
tended when in Australian National 
Airways Ptv. Ltd. v. The Common- 
wealth (1945) 71 C.L.R. 29, he said (at 
p. 85): “We should avoid pedantic and 
narrow constructions in dealing with 
an instrument of government and I 
do not see why we should be fearful 
about making implications’. His 
Honour, when Chief Justice, repeated 
this observation in Lamshed v. Lake 
(1958) 99C.L.R. 132 atp. 144. I said 
in Spratt v. Hermes, (1965) 114 C.L.R. 
226, at p. 272, that it is well to re- 
member it. I still think so. The only 
amendation that I would venture is 
that I would prefer not to say “mak- 
ing implications’, because our avowed 
task is simply the revealing or un- 
covering of implications that are al- 
ready there. 


—_ 


ALR. 


In Melbourne Corporation v. The 
Commonwealth (1947) 74 CLR. 31, 
Starke J. said (at p. 70): “The federal 
character of the Australian Constitu- 
tion carries implications of its own’... 
(p. 268). 


Benue eeeevecenenwanvtgen 


“The position that I take is this: 
The several subject-matters with res- 
pect to which the Commonwealth is 
empowered by the Constitution to 
make laws for the peace, order and 
good government of the Common- 
wealth are not to be narrowed or limi- 
ted by implications. Their scope and 
amplitude depend simply on the words 
by which they are expressed.. But 
implications arising from the existence 
of the States as parts of the Common- 
wealth and as constituents of the fede- 
ration may restrict the manner in 
which the Parliament can lawfully 
exercise its power to make laws with 
respect to a particular subject-matter. 
These implications, or perhaps it were 
better to say underlying assumptions 
of the Constitution, relate to the use 
of a power not to the inherent nature 
of the subject-matter of the law. Of 
course whether or not a law promotes 
peace, order and good government is 
for the Parliament, not for a court, to 
decide. But a law, although it be with 
respect to a designated subject-matter, 
cannot be for the peace, order and 
good government of the Common- 
wealth if it be directed to the States 
to prevent their carrying out their 
functions as parts of the Common- 
wealth.”...... (p. 269) 

Gibbs J. ae eet , wes +5 

“The ordinary principles of sta- 
tutory construction do not preclude . 
the making of implications when these 
are necessary to give effect to the in- 
tention of the legislature as revealed 
in the statute as a whole. The inten- 
tion of the Imperial legislature in 
enacting the Constitution Act was to 
give effect to the wish of the Austra- 
lian people to join in a federal union 
and the purpose of the Constitution 
was to establish a federal, and not a 
unitary system for the government of 
Australia and accordingly to provide 
for the distribution of the powers of 
government between the Common- 
wealth and the States who were to be 
the constituent members of the fede- 
ration. In some respects the Common- 
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wealth was placed in a position of 
supremacy, as the national interest 


required, but it would be inconsistent 
with the very basis of the federation 
that the Commonwealth’s powers 
should extendtoreduce the States to 
such a position of subordination that 
their very existence, or atleast their 
capacity to function effectually as inde- 
pendent units, would .be dependent 
upon the manner in which the Com- 
monwealth exercised its powers, rather 
than on the legal limits of the powers 
themselves. Thus, the purpose of the 
Constitution, and the scheme by which 
it is intended to be given effect, neces- 
sarily give rise to implications as 
to the manner in which the Common- 
wealth and the States respectively 


may exercise their powers, vis-a-vis 
each other”... ... ... (p. 275). 
238. Wynes (Wynes Legislative, 


Executive and Judicial Power) in Aus- 
tralia Fourth Edn. p. 503. in discuss- 
ing the amendment of the Constitu- 
tions of the States of Australia sums 
up the position thus. I may refer only 
to the propositions which are relevant 
to our case. 

(1) Every State legislature has by 
virtue of Sec. 5 full powers of amend- 
ment of any provision respecting its 
constitution powers and procedures. 

(2) But it cannot (semble) alter 
its “representative” character. 

(3) The “Constitution” of a Legis- 
lature means its composition, form or 
nature of the House or Houses, and 
excludes any reference to the Crown. 

(6) No Colonial Legislature can 
forever abrogate its power of amend- 
ment and thereby render its Constitu- 
tion absolutely immutable. A law 
purporting to effect this object would 
be void under Sec. 2 of the Act as 
being repugnant to S. 5 thereof. 

239. For proposition (2) above, 
reference is made in the footnote to 
Taylor v. The Attorney-General of 
Queensland. 23 CLR 457. The relevant 
passages which bear out the second 
proposition are: 

“I take the constitution of a legis- 
lature, as the term is here used, to 
mean the composition, form or nature 
of the House of Legislature where 
there is only one House, or of either 
House if the Legislative body consists 
of two Houses. Probably the power 
does not extend to authorize the elimi- 
nation of the representative character 
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of the legislature within the meaning 
of the Act. (p. 468 per Barton J.) 

“I read the words “constitution 

of such legislature’ as including the 
change from a unicameral to a bica- 
meral system, or the reverse. Probab- 
ly the “representative” character of 
the legislature is a basic condition of 
the power relied on, and is preserved 
by the word “such”, but, that being 
maintained. I can see no reason for 
cutting down the plain natural mean- 
ing of the words in question so as to 
exclude the power of a self~govern- 
ing community to say that for State 
purposes one House is sufficient as 
its organ of legislation.” (p. 474 per 
Isaacs J.) 
For proposition No. 3, see Taylor v. 
The Attorney-General of Queensland 
23 CLR 457 and Clayton v. Heffron, 
(1960) 105 CLR 214 (251). 

240. Then dealing with 
Commonwealth Constitution, 
tes: 

“Another suggested limitation is 
based upon the distinction between 
the covering sections of the Constitu- 
tion Act and the Constitution itself; it 
is admitted on all sides that S. 128 
does not permit of any amendment to 
those sections. (And in this respect the 
statute of Westminster does not con- 
fer any new power of amendment — 
indeed it is expressly provided that 
nothing in the statute shall be deem- 
ed to confer any power to repeal or 
alter the Constitution of the Constitu- 
tion Act otherwise than in accordance 
with existing law). In virtue of their 
character of Imperial enactments the 
covering sections of the Constitution 
are alterable only by the Imperial 
Parliament itself. The question is, ad- 
mitting this principle, how far does 
the Constitution Act operate as a 
limitation upon the amending power? 
It has been suggested that any amend- 
ment which would be inconsistent with 
the preamble of the Act referring to 
the ‘indissoluble’ character and the 
sections which refer to the “Federal” 
nature of the Constitution, would be 
invalid. There has been much conflict 
of opinion respecting this matter; the 
view here taken is that the preamble 
in no wise affects the power of altera- 
tion.” (p. 505) 

ål. In view of this conflict, 
no assistance can be derived from aca- 
demic writing. 


the 
he sta- 


1526 S. C. [Prs. 242-51] Kesavananda v. State of Kerala (Sikri C. J.) 


242. The case of Attorney- 
General of Nova Scotia and the At- 
torney General of Canada and , Lord 
Nelson Hotel Company Ltd. (1951) 
SCR Canada 31 furnishes another 
example where limitations were im- 
plied. The Legislature of the Province 
of Nova Scotia contemplated passing 
an Act respecting the delegation of 
jurisdiction of the Parliament of Ca- 
nada to the Legislature of Nova Sco- 
tia and vice versa. The question arose 
whether, if enacted, the bill would be 
constitutionally valid since it contem- 
plated delegation by Parliament of 
powers, exclusively vested in it by 
S. 91 of the British North America 
Act to the Legislature of Nova Scotia, 
and delegation by that Legislature of 
powers, exclusively vested in Provin- 
cial Legislatures under 5. 92 of the 
Act, to Parliament. 

243. The decision of the Court 

is summarised in the headnote as fol- 
lows: 
“The Parliament of Canada and 
each Provincial Legislature is a sove- 
reign body within the sphere, possess- 
ed of exclusive jurisdiction to legis- 
late with regard to the subject-matters 
assigned to it under S. 91 or S. 92, 
as the case may be. Neither is capable 
therefore of delegating to the other 
the powers with which it has been 
vested nor of receiving from the other 
the powers with which the other has 
been vested.” . 

244, The Chief Justice observ- 
ed: 

“The constitution of Canada does 
not belong either to Parliament, or to 
the Legislatures; it belongs to the 
country and it is there that the citi- 
zens of the country will find the pro- 
tection of the rights to which they 
are entitled. It is part of that protec- 
tion that Parliament can legislate only 
on the subject-matters referred to it 
by section 91 and that each Province 
can legislate exclusively on the sub- 
ject-matters referred to it by Sec. 92. 


He further observed: 

"Under the scheme of the British 
North America Act there were to be, 
in the words of Lord Atkin in The 
Labour Conventions Reference (1937) 
A.C. 326 = (AIR 1937 PC 82), “Water- 
tight compartments which are an es- 
sential part of the original structure.” 
(p. 34) i 


A.L R. 


246. He distinguished the cases 
of In re Gray, (1918) 57 Can SCR 150 
and the Chemical Reference, 1943 
SCR 1 (Canada) by observing that 
delegations such as were dealt with 
in these cases were 


“delegations to a body  subordi- 
nate to Parliament and were of a 
character different from the delega- 
tion meant by the Bill now submitted 
to the Court.” 


247. Kerwin, J., referred to 
the reasons of their Lordships in In 
Re The Initiative and Referendum 


Act, 1919 AC 935 = (AIR 1919 PC 
145) as instructive. After referring to 
the actual decision of that case, he 
referred to the observations of Lord 
Haldane, which I have set out later 
while dealing with the Initiative & 
Referendum case and then held: 


“The British North America Act 
divides legislative jurisdiction between 
the Parliament of Canada and the 
Legislatures of the Provinces and 
there is no. way in which these bodies 


may agree to a different division.” 
(p. 38) 
248. Taschereau, J. observed: 


“It is a well settled proposition of 
law that jurisdiction cannot be con- 
ferred by consent. None of these 
bodies can be vested directly or in- 
directly with powers which have been 
denied them by the B. N. A. Act, and 
which therefore are not within their 
constitutional jurisdiction.” (p. 40) 

249. He referred to a number 
of authorities which held that neither 
the Dominion nor the Province can 
delegate to each other powers they 
do not expressly possess under the 
British North America Act. He dis- 
tinguished cases like Hodge v. The 
Queen, (1883) 9 AC 117. In Re Gray, 
57 Can SCR 150, Shannon v. Lower 
Mainland Dairy Products Board, 1938 
AC 708=(AIR 1939 PC 36) and Che- 
micals Reference, 1948 SCR 1 (Cana- 
da) by observing: 

“In all these cases of delegation, 
the authority delegated its powers to 
subordinate Boards for the purpose of 
carrying legislative enactments into 
operation.” (p. 43) 

250. Justice Rand emphasized 
that delegation implies subordination 
and subordination implies duty. 

251. Justice Fauteux, as he 
then was, first referred to the follow- 
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ing observations of Lord Atkin in 
Attorney ‘General for Canada v. At- 
torney-General for Ontario, 1937 AC 
326 at p. 381=(AIR 1937 PC 82). 
“No one can doubt that this dis- 
tribution (of powers) is one of the 
most essential conditions, probably the 
most essential condition, in the inter- 
provincial compact to which the Bri- 
tish North America Act gives effect.” 


He then observed: 


“In the result, each of the provin- 
ces, enjoying up to the time of the 
union, within their respective areas, 
and quoad one another, and indepen- 
dent, exclusive and over-all legislative 
authority, surrendered toand charged 
the Parliament of Canada with the res- 
ponsibility and authority to make laws 
with respect to what was then consi- 
dered as matters of common interest 
to the whole country and retained and 
undertook to be charged with the res- 
ponsibility and authority to make laws 
with respect to local matters in their 
respective sections. This is the system 
of government by which the Fathers 
of Confederation intended — and 
their intentions were implemented in 
the Act — to “protect the diversified 
interests of the several provinces and 
secure the efficiency, harmony and 
permanency in the working of the 
union.” (p. 56) 


252. In the case just referred 
to, the Supreme Court of Canada im- 
plied a limitation on the power of 
Parliament and the Legislatures of 
the Provinces to delegate legislative 
power to the other although there was 
no express limitation, in terms, in 
Sections 91 and 92 of the Canadian 
Constitution. This case also brings out 
the point that delegation of law mak- 
ing power can only be to a subordi- 
nate body. Applying the ratio of this 
decision to the present case, it cannot 
be said that the State Legislatures or 


“Parliament acting in its ordinary 
legislative capacity, are subordinate 
bodies to Parliament acting under 


Article 368 of the Constitution. There- 
fore it is impermissible for Parliament 
under Art. 368 to delegate its func- 
tions of amending the Constitution to 
either the State legislatures or to its 
ordinary legislative capacity. But I 
will refer to this aspect in greater de~- 
tail later when I refer to the case in 
re the Initiative and Referendum Act. 


. Rex v. Hess (1949) 4 D.L.R. 
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253. In Canada some of the 
Judges have implied that freedom of 
speech and freedom of the Press can- 
not be abrogated by Parliament or 
Provincial legislatures from the words 
in the Preamble to the Canadian Con- 
stitution ie. “with a Constitution simi- 
lar in principle to that of the United 
Kingdom.” Some of these observa- 
tions are: 

“Although it is not necessary, of 
course, to determine this question for 
the purposes of the present appeal, 


the Canadian Constitution being de- 


clared to be similar in principle to 
that of the United Kingdom, I am also 
of opinion that as our constitutional 
Act now stands, Parliament itself 
could not abrogate this right of dis- 
cussion and debate. (Per Abbot d.: 
Switzmen v. Elbling, 1957 Can S.C. 
285 at 328). 

"I conclude further that the open- 
ing paragraph of the preamble to the 
B.N.A. Act 1867 which provided for 
a ‘Constitution similar in principle to 
that of the United Kingdom’, thereby 
adopted the same constitutional prin- 
ciples and hence S. 1025A is contrary 
to the Canadian Constitution, and be- 
yond the competence of Parliament or 
any provincial legislature to enact so 
long as our Constitution remains in 
its present form of a constitutional 
democracy.” (Per O’Halloran J. A. — 
199 at 
p. 208). : 

“In Re Alberta Legislation, (1938), 
2 D.L.R 81, S.C.R. 100, Sir Lyman P. 
Duff C.J.C. deals with this matter. 
The proposed legislation did not at- 
tempt to prevent discussion of affairs 
in newspapers but rather to compel 
the publication of statements as to 
the true and exact objects of Govern- 
mental policy and as to the difficul- 
ties of achieving them. Quoting the 
words of Lord Wright M. R. in James 
v. Commonwealth of Australia, (1936) 
A.C. 578 at p. 627 freedom of discus- 
sion means ‘freedom governed by 
law’ he says at p. 107 D.L-R, p. 133 
S.C.R.: 

“It is axiomatic that the practice 
of this right of free public discussion 
of public affairs, notwithstanding its 
incidental mischiefs, is the breath -cf 
life for parliamentary institutions.” 

He deduces authority to protect it 
from the principle that the powers 


requisite for the preservation of the 
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constitution arise’ by a necessary 
implication of the Confederation Act 
as a whole.” (Per Rand J.: Samur v. 
City of Quebec (1953) 4 D.L.R. 641 at 
p. 671). 


(Emphasis supplied) 


254. It is, however, noteworthy 
that the Solicitor-General appearing 
on behalf of the Union of’ India conced- 
ed that implications can arise from a 
Constitution but said that no implica- 
tion necessarily arises out of the pro- 
visions of Article 368. 


255. I may now refer to ano- 
ther decision of the Judicial Commit- 
tee in Liyange’s case, (1967) 1 AC 259 
which was relied on by Mr. Seervai to 
show that an amendment of the Cons- 
titution cannot be held to be void on 
the ground of repugnancy to some 
vague ground of inconsistency with 
the preamble. 


256. The Parliament of Ceylon 
effected various modifications of the 
Criminal Procedure Code by the Cri- 
minal Law (Special Provisions) Act, 
1962. The appellants were convicted 
by the Supreme Court of Ceylon for 
various offences like conspiring to 
wage war against the Queen, etc. 


257. The two relevant. argu- 
ments were: 


“The first is that the Ceylon Par- 
liament is limited by an inability to 
pass legislation which is contrary to 
fundamental principles of justice. The 
1962 Acts, it is said, are contrary to 
such principles in that they not only 
are directed against individuals but 
also ex post facto create crimes and 
punishments, and destroy fair safe- 
guards by which those individuals 
would otherwise be protected. 


- The appellants’ second contention 
is that the 1962 Acts offended against 
the Constitution in that they amount- 
ed to a direction to convict the appel- 
lants or to a legislative plan to secure 
the conviction and severe punishment 
of the appellants and thus constituted 
an unjustifiable assumption of judi- 
cial power by the legislature, or an 
interference with judicial power, 
which is outside the legislature’s com- 
petence and is inconsistent with the 
severance of power between legisla- 
ture, executive, and judiciary which 
the Constitution ordains.” (p. 283) 


A. LR. 


208. Mr. Seervai relies on the 
answer to the first contention. Ac- 
cording to Mr. Seervai, the answer 


shows that constituent power is differ- 
ent from legislative power and when 
constituent power is given, it is ex- 
haustive leaving nothing uncovered. 


259, The Judicial Committee 
after referring to passages from "The 
Sovereignty of the British Domi- 
nions” by Prof. Keith, and “The Sta- 
tutes of Westminster and Dominion 
status” by K. C. Wheare, observed at 
page 284: 

“Their Lordships cannot accept 
the view that the legislature while re- 
moving the fetter of repugnance to 
English law, left in existence a fetter 
of repugnance to some vague unspeci- 
fied law of natural justice. The terms 
of the Colonial Laws Validity Act 
and especially . the words “but not 
otherwise” in Section 2 make it clear 
that Parliament was intending to deal 
with the whole question of repugn- 
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260. The Judicial Committee 
referred to the Ceylon Independence 
Act, 1947, and the Legislative Power 
of Ceylon and observed: 


“These liberating provisions .thus 
incorporated and enlarged the enabl- 
ing terms of the Act of 1865, and it 
is clear that tne joint effect of the 
Order in Council of 1946 and the Act 
of 1947 was intended to and did have 
the result of giving to the Ceylon Par- 
liament the full legislative powers of 


a sovereign independent State (See 
Ibralebbe v. The Queen, (1964) AC 
900).” 

261. . Mr. Seervai sought to 


argue from this that similarly the 
amending power of Parliament under 
Article 366 has no limitations and can- 
not be limited by some vague doctrine 
of repugnancy to natural and inalien- 
able rights and the Preamble. We 
are unable to appreciate that any ana- 
logy exists between Mr. Palkhivala’s 
argument and the argument of Mr. 
Gratien. Mr. Palkhivala relies on 
the Preamble and the scheme: of the 
Constitution to interpret Article 368 
and limit its operation within the con- 
tours of the Preamble. The Pream- 
ble of the Constitution of India does 
not seem to prescribe any vague doc- 
trines like the law of natural justice 
even if the latter, contrary to many 
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decisions of our Court, be, considered 
vague. 


262, The case, however, fur- 
nishes another instance where implied 
limitations were inferred. After re- 
ferring to the provisions dealing with 
tiudicature” and the Judges, the Board 
observed: 


“These provisions manifest an in- 
tention to secure in the judiciary a 
freedom from political, legislative and 
executive control. They are wholly 
appropriate in a Constitution which 
intends that judicial power shall be 
vested only in the judicature. They 
would be inappropriate in a Constitu- 
tion by which it was intended that 
judicial power should be shared by 
the executive or the legislature. The 
Constitution’s silence astothe vesting 
of judicial power is consistent with 
its remaining, where it had laid for 
more than a century, in the hands of 
the judicature. It is not consistent 
with any intention that henceforth it 


should pass to or be shared by, the 
executive or the legislature.” 
263. The Judicial Committee 


was of the view that there “exists a 
separate power in the judicature 
which under the Constitution as it 
stands cannot be usurped or infringed 
by the executive or the legislature”. 
The Judicial Committee cut down the 
plain words of Section 29 (1) thus: 
“Section 29 (1) of the Constitu- 
tion says: “Subject to the provisions 
of this Order Parliament shall have 
power to make laws for the peace, 
order and good government of the Is- 
land”. These words have habitually 
been construed in their fullest scope. 
Section 29 (4) provides that Parlia- 
ment may amend the Constitution on 
a two-thirds majority with a certifi- 
cate of the Speaker. Their Lordships 
however cannot read the words of 
Section 29 (1) as entitling Parliament 
to pass legislation which usurps the 
judicial power of the judicature—e. £., 
by passing an Act of attainder against 
some person or instructing a judge to 
bring in a verdict of guilty against 
some one who is being tried—if in law 
such usurpation would otherwise be 
contrary to the Constitution.” (p. 289) 


264. In conclusion the Judicial 
Committee held that there was inter- 
ference with the functions of the judi 
ciary and it was not only the lik. y 
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but the intended effect of the impugn- 
ed enactments, and that was fatal 
to their validity. 

265. Their Lordships uttered a 
warning which must always be borne 
in dealing with constitutional cases, 
“what is done once, if it be allowed, 
may be done again and in a lesser 


crisis and less serious circumstances. 
And thus judicial power may 
be eroded. Such an erosion is 


contrary to the clear intention of 
the Constitution’. This was in reply 
to the argument that the Legislature 
had no such general intention to ab- 
sorb judicial powers and it had pass- 
ed the legislation because it was be- 
set by a grave situation and it took 
grave measures to deal with it, think- 
ing, one must presume, that it had 
power to do so and was acting right- 
ly. According to their Lordships that 
consideration was irrelevant and gave 
no validity to acts which infringed the 
Constitution. 

266. McCawley v. The King. 
1920 AC 691 = (AIR 1920 PC 91), 
was strongly relied on by Mr. Seervai. 
The case was on appeal from the de- 
cision of the High Court of Australia, 
reported in 26 CLR 9. Apart from 
the questions of interpretation of sub- 
S. (6), Section 6 of the Industrial Ar- 
bitration Act, 1916 and the construc~ 
tion of the Commission which was is- 
sued, the main question that was de- 
bated before the High Court and the 
Board was whether the Legislature of 
Queensland could amend a provision 
of the Constitution of Queensland 
without enacting a legislative enact- 
ment directly amending the Constitu- 
tion. The respondents before the 
Board had contended as follows: 


“But an alteration to be valid must 
be made by direct legislative enact- 
ment. The Constitution can be altered 
but cannot be disregarded. So long as 
it subsists it is the test of the validity 
of legislation. The High Court of 
Australia so decided in Cooper’s case, 
(1907) 4 CLR 1304 (p. 695). 

267. The appellants, on the 
other hand, had contended that “the 
Legislature of Queensland has power. 
by ordinary enactment passed by both 
houses and assented to by the Gover- 
nor in the name of the Crown, to 
alter the constitution of Queensland, 
including the judicial institutions of 
the State and the tenure of the judges 


=> 
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oer All the laws applying to Queens- 
land which it is competent to the 
Queeensland Legislature to alter can 
be altered in the same manner by or- 
dinary enactment.” 


268. There was difference of 
opinion in the High Court. Griffith, 
C. J., was of the opinion that the Par- 
liament of Queensland could not mere- 
ly by enacting a law inconsistent with 
the Constitution Act of 1867 overrule 
its provisions, although it might with 
proper formality pass an Act which 
expressly altered or repealed it. 
Isaacs and Rich JJ., with whom the 
Board found themselves in almost 
complete agreement, held to the con- 
trary. The Board, in dealing with 
the question, first referred to the “dis- 
tinction between constitutions the 
terms of which may be modified or re- 
pealed with no other formality than 
is necessary in the case of other le- 
gislation, and constitutions which can 
only be altered with some special for- 
mality, and in some cases, by a spe- 
cially convened assembly.” 


269. Then Lord Birkenhead, 
L. C., observed at page 704: 


“Many different terms have been 
employed in the text-books to distin- 
guish these two contrasted forms of 
constitution. Their special qualities 
may perhaps be exhibited as clearly 
by calling the one a controlled and 
the other an uncontrolled constitution 
as by any other nomenclature. Nor is 
a constitution debarred from being re- 
ckoned as an uncontrolled constitution 
because it is not, like -the British 
constitution, constituted by historic 
development but finds its genesis in an 
originating document which may con- 
tain some conditions which cannot be 
altered except by the power which 
gave it birth. It is of the greatest 
importance to notice that where the 
constitution is uncontrolled the conse- 
quences of its freedom admit of no 
qualification whatever. The doctrine is 
carried to every proper consequence 
with logical and inexorable precision. 
Thus when one of the learned Judges 
in the Court below said that, accord- 
ing to the appellant, the constitution 
could be ignored as if it were a Dog 
Act, he was in effect merely express- 
ing his opinion that the constitution 
was, in fact, controlled. If it were un- 
controlled, it would be an elementary 
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commonplaçe that in the eye of the 
law the legislative document or docu- 
ments which defined it occupied pre- 
cisely the same position as a Dog Act 
or any other Act, however humble its 
subject-matter.” 
~ 270. Then, the Judicial Com- 
mittee proceeded to deal with the 
Constitution of Queensland and held 
that it was an uncontrolled constitu- 
tion. Later, their Lordships observed: 
“It was not the policy of the Im- 
perial Legislature, at any relevant 
period, to shackle or control in the 
manner suggested the legislative 
powers of the nascent Australian Le- 
gislatures. Consistently with the 
genius of the British people what was 
given was given completely, and un- 
equivocally, in the belief fully justifi- 
ed by the event, that these young 
communities would successfully work 


out their own constitutional salva- 
tion.” (p. 706) 
271. Mr. Seervai sought to de- 


duce the following propositions from 
this case; 

Firstly—(1) Unless there is a special 
procedure prescribed for amending 
any part of the Constitution, the gon- 
stitution was uncontrolled and could 
be amended by an Act in the manner 
prescribed for enacting ordinary laws, 
and therefore, a subsequent law in- 
consistent with the Constitution would 
pro tanto repeal the Constitution: 


secondly— (2) A constitution 
largely or generally uncontrolled may 
contain one or more provisions which 
prescribe a different procedure for 
amending them than is prescribed for 
amending an ordinary law, in which 
case an ordinary law cannot amend 
them and the procedure must be 
strictly followed if the amendment is 
to be effected; 

Thirdly— (3) Implications of limi- 
tation of power ought not to be im- 
ported from general concepts but oniy 
from express or necessarily implied li- 
mitations (i.e. implied limitation with- 
out which a constitution cannot be 
worked); and 


Fourthly— (4) The British Parlia- 
ment in granting the colonial legisla- 
tures power of legislation as far back 
as 1865—S. 2—refused to put limita- 
tions of vague character, like general 
principles cf law, but limited those li- 
mitations to objective standards like 
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statutes and provisions of any Act of 
Parliament or order or regulation 
made under the Acts of Parliament.” 


272. I agree that the first and 
the second propositions are deducible 
from McCawley’s case but I am un- 
able to agree with the learned coun- 
sel that the third proposition enun- 
ciated by him emerges from the case. 
The only implied limitation which was 
urged by the learned counsel for the 
respondents was that the Queensland 
legislature should first directly amend 
the Constitution and then pass an act 
which would otherwise have been in- 
consistent if the constitution had not 
been amended. It appears from the 
judgment of Isaac, J., and the Board 
that two South Australia Judges had 
earlier held that the legislation must 
be “with the object of altering the 
constitution of the legislature”. Lord 
Selborne. when Sir Roundall Palmer, 
and Sir Robert Collier expressed dis- 
sent from their view and recommend- 
ed the enactment of a statute like the 
Colonial Laws Validity Act, 1865. 

273. The fourth proposition 
states a fact. The fact that British 
Parliament in 1865 refused to put so- 
called vague limitations does not assist 
us in deciding whether there cannot 
be implied limitations on the amend- 
ing power under Art. 368. 


274. ° I shall examine a little 
later more cases in which limitations' 
on law-making power have been im- 
plied both in Australia, U.S.A. and in 
Canada. McCawley’s case is autho~ 
rity only for the proposition that if 
the constitution is uncontrolled then 
it is not necessary for the legislature 
to pass anact labellingitas an amend- 
ment of the constitution; it can 
amend the constitution like any other 
Act. 

275. Attorney-General for New 
South Wales v. Trethowan, (1932) 
AC 526, was concerned really with 
the interpretation of Section 5 of the 
Colonial Laws Validity Act, 1865, and 
its impact on the powers of the legis- 
lature of the New South Wales. The 
Constitution Act, 1902, as amended in 
1929, had inserted Section 7A, the re- 
levant part of which reads as follows: 

“7A. (1) The Legislative Council 
shall not be abolished nor, subject to 
the provisions of sub-section 6 of this 
Section, shall its constitution or 
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powers be altered except in the man- 
ner provided in this section. (2) A Bill 
for any purpose within sub-s. 1 of 
this section shall not be presented to 
the Governor for His Majesty’s as- 
sent until the Bill has been approved 
by the electors in accordance with 
this section, (5) If a majority of the 
electors voting approve the Bill, it 
shall be presented to the Governor 
for His Majesty’s assent. (6) The pro- 
visions of this section shall extend to 
any Bill for the repeal or amendment 
of this section, but shall not apply to 
any Bill for the repeal or amendment 
of any of the following sections of 
this Act, namely, Sections 13, 14, 15, 
18, 19, 20, 21 and 22.” 

276. Towards the end of 1936 
two bills were passed by both Houses 
of the New South Wales legislature. 
The first Bill enacted that Section 7-A 
above referred to was repealed, and 
the second Bill enacted by clause 2, 
sub-s. 1: “The Legislative Council of 
New South Wales is abolished.” 

21%. The contentions advanced 
before the Judicial Committee were: 


“The appellants urge: (1) That the 
King, with the advice and consent of 
the Legislative Council and the Legis- 
lative Assembly, had full power to 
enact a Bill repealing Section 7A. 


(2) That sub-s. 6 of S. 7-A of the 
Constitution Act is void, because: (a) 
The New South Wales Legislature 
has no power to shackle or control its 
successors, the New South Wales 
constitution being in substance an un- 
controlled constitution; (b) It is re- 
pugnant to Section 4 of the Constitu~ 
tion Statute of 1855; (c) It is repug- 
nant to Section 5 of the Colonial 
Laws Validity Act, 1865. 


For the respondents it was con- 
tended: (1) That Section 7-A was a 
valid amendment of the constitution 
of New South Wales, validly enacted 
in the manner prescribed, and was le- 
gally binding in New South Wales. 

(2) That the legislature of New 
South Wales was given by Imperial 
statutes plenary power to alter the 
constitution, powers and procedure of 
such legislature. 

(3) That when once the legisla- 
ture had altered either the constitu- 
tion or powers and procedure, then 
the constitution and powers and pro- 
cedure as they previously existed 
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ceased to exist, and were replaced by 
the new constitution and powers. 


(4) That the only possible limita- 
tions of this plenary power were: (a) 
it must be exercised according to the 
manner and form prescribed by any 
Imperial or colonial law, and (b) the 
legislature must continue a represen- 
tative legislature according to the de- 
finition of the Colonial Laws Validity 
Act, 1865. 


(5) That the addition of S. 7-A to 
the Constitution had the effect of: (a), 
making the legislative body consist 
thereafter of the King, the Legislative 
Council, the Assembly and the people 
for the purpose of the constitutional. 
enactments therein described, or (b) 
imposing a manner and form of legis- 
lation in reference to these constitu- 
tional enactments which thereafter be- 
came binding on the legislature by 
virtue of the Colonial Laws Validity 
Act, 1865, until repealed in the man- 
ner and mode prescribed. 


(6) That the power of altering the 
constitution conferred by Section 4 of 
the Constitution Statute, 1855, must 
be read subject to the Colonial Laws 
Validity Act, 1865, and that in parti-~ 
cular the limitation as to manner and 
form prescribed by the 1865 Act must 
be governed by subsequent amend- 
ments to the constitution, whether 
purporting to be made in the earlier 
Act or not.” (p. 537) 


278. The Judicial Committee 
considered the meaning and effect of 
Section 5 of the Act of 1865, read in 
conjunction with Section 4 of the 
Constitution Statute. It is necessary 
to bear in mind the relevant part of 
section 5 which reads as follows: | 


“Section 5: Every colonial legis- 
and every representative 
legislature shall, in respect to the co- 
lony under its jurisdiction, have, and 
be deemed at all times to have had, 
full power to make laws respecting 
the constitution, powers, and proce- 
dure of such legislature; provided that 
such laws shall have been passed in 
such manner and form as may from 
time to time be required by any Act 
of Parliament, letters patent, Order in 
Council, or colonial law, for the time 
being in force in the said colony.” 


279. The Judicial Committee 
interpreted Section 5 as follows: 


A.L R. 


“Reading the section as a whole, it 
gives to the legislatures of New South 
Wales certain powers, subject to this, 
that in respect of certain law, they 
can only become effectual provided 
they have been passed in such man- 
ner and form as may from time to 
time be required by any Act still on 
the statute book. Beyond that, the 
words “manner and form” are amply 
wide enough to cover an enactment 
providing that a Bill is to be submit- 
ted to the electors and that unless 
and until a majority of the electors 
voting approve the Bill it shall not 
be presented to the Governor for His 
Majesty’s assent.” 

280. The Judicial Committee 
first raised the question: “could that 
Bill, a repealing Bill, after its passage 
through both chambers, be lawfully 
presented for the Royal assent with- 
out having first received the approval 
of the electors in the prescribed man- 
ner?”, and answered it thus: 

“In their Lordships’ opinion, the 
Bill could not lawfully be so present-~ 
ed. The proviso in the second sen- 
tence of Section 5 of the Act of 1865 
states a condition which must be ful- 
filled before the legislature can validly 
exercise its power to make the kind of 
laws which are referred to in that 
sentence. In order that Section 7-A 
may be repealed (in other words, in 
order that that particular law “respect- 
ing the constitution, powers and pro- 
cedure” of the legislature may be 
validly made) the law for that purpose 
must have been passed in the manner 
required by Section 7-A, a colonial law 
for the time being in force in New 
south Wales.” 

281. This case has no direct 
relevance to any of the points raised 
before us. ‘There is no doubt that in 
the case before us, the impugned con- 
stitutional amendments have been pass- 
ed according to the form and manner 
prescribed by Article 368 of our Con- 
stitution. It is, however, noteworthy 
that in contention No. (4), mentioned 
above, it was urged that notwithstand- 
ing the plenary powers conferred on 
the Legislature a possible limitation 
was that the legislature must continue 
arepresentative legislature according 
to the definition of the Colonial Laws 
Validity Act, 1865. This is another 
illustration of a limitation implied on 
amending power. 
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282. I may also refer to some 
ofthe instances of implied limitations 
which have been judicially 
in the United States. It would suffice 
if I refer to Cooley on Constitu- 
tional Limitations and Constitution of 
the United States of America edited 
by Corwin (1952). 

283. After mentioning express 
limitations, imposed by the Constitu- 
tion upon the Federal power to tax, 
Cooley on ‘Constitutional Limitations’ 
(page 989) states: 

a icin but there are some others 
which are implied, and which under 
the complex system of American gov- 
ernment have the effect to exempt 
some sýjects otherwise taxable from 
the scope and reach, according to cir- 
cumstances, of either the Federal 
power to tax or the power ofthe seve- 


ral States. One of the implied limi- 
tations is that which precludes the 
States from taxing the agencies 


whereby the general government per- 
forms its functions. The reason is 
that, if they possessed this authority, 
it would be within their power to im- 
pose taxation to an extent that might 
cripple, if not wholly defeat, the 
operations of the national authority 
within its proper and constitutional 
sphere of action.” 

284. Then he cites the passage 
from the Chief Justice Marshall in 
McCulloch v. Maryland, (1816-19) 4 
Law Ed 579 (607). 


285. In “Constitution by the 
United States of America” by Corwin, 
(1952) page 728-729 it is stated: 


“Five years after the decision in 
McCulloch v. Maryland that a State 
may not tax an instrumentality of the 
Federal Government, the Court was 
asked to and did re-examine the en- 
tire question in Osborn v. Bank of the 
United States. In that case counsel 
for the State of Ohio, whose attempt 
to tax the Bank was challenged, put 
forward two arguments of great im- 
portance. In the first place it was 
“contended, that, admitting Congress 
to possess the power, this exemption 
ought to have been expressly assert- 
ed in the act of incorporation; and, 
not being expressed, ought not to be 
implied by the Court.” To which Mar- 
shall replied that “It is no unusual 
thing for an act of Congress to imply, 
without expressing, this very exemp- 


accepted . 
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tion from state control, which is said 
to be so objectionable in this instance. 
Secondly the appellants relied great- 
ly on the distinction between the bank 
and the public institutions, such as 
the mint or the post-office. . The 
agents in those offices are, it is said 
officers of Government, * * * Not so 
the directors of the bank. The con- 
nection of the Government with the 
bank, is likened to that with contrac- 
tors.” Marshall accepted this analogy, 
but not to the advantage of the ap- 
pellants. He simply indicated that all 
contractors who dealt with the Gov- 
ernment were entitled to immunity 
from taxation upon such transactions. 
Thus not only was the decision of 
McCulloch v. Maryland reaffirmed 
but the foundation was liad for the 
vast expansion of the principle of im- 
munity that was to follow in the suc- 
ceeding decades.” 

286. We need not examine the 
exact extent of the doctrine at the 
present day in the United States be- 
cause the only purpose in citing 
these instances is to refute the argu- 
ment of the respondents that there 
cannot be anything like implied limi- 
tations. i Í 

287. The position is: given af 
p. 731, as it existed in 1952, when the 
book was written. Corwin sums up 
the position broadly at p. 736: 


“Broadly speaking, the immunity 
which remains is limited to activities 
of the Government itself, and to that 
which is explicitly created by statute, 
e. g. that granted to federal securi- 
ties and to fiscal institutions charter- 
ed by Congress. But the term, acti- 
vities, will be broadly construed.” 

288. Regarding the taxation 
of States, Cooley says at pp. 995-997: 

“If the States cannot tax the 
means by which the national Gov- 
ernment performs its functions, nei- 
ther, on the other hand and for the 
same reasons, can the latter tax the 
agencies of the State Governments. 
“The same supreme power which es- 
tablished the departments .of the 
general government determined that 
the local governments should also 
exist for their own purposes, and 
made it impossible to protect the peo- 
ple in their common interest without 
them. Each of these several agencies 
is confined to its own sphere, and all 
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are strictly subordinate to the consti- 
tution which limits them, and inde- 
pendent of other ‘agencies, except as 
thereby made dependent. There is 
nothing in the Constitution of the 
United States which can be made to 
admit of any interference by Con- 
gress with the secure existence of any 
State authority within its lawful 
bounds. And any such interference by 
the indirect means of taxation is quite 
as much beyond .the power of the na- 
tional legislature as if the interfer- 
ence were direct and extreme. It has, 
therefore, been held that the law of 
Congress requiring judicial process to 
be stamped could not constitutionally 
be applied to the process of the State 
Courts; since otherwise Congress 
might impose such restrictions upon 
the State Courts as would put an end 
to their effectve -action, and be equi- 
valent practically to abolishing them 
altogether. And a similar ruling has 
been made in other analogous cases. 
But ‘the exemption of State agencies 
and instrumentalities from national 
taxation is limited to those which are 
of a strictly governmental character, 
and does not extend to those which 
are used by the State in the carry- 
ing on of an ordinary private busi- 
ness.’ 

289, I may mention that what 
has been implied in the United States 
is the subject-matter of express pro- 
visions under our Constitution (See 
Arts. 285, 287, 288 and 289). 

- 290. It was urged before us 
that none of these cases dealt with 
implied limitations on the amending 


power. It seems to me that four 
cases are directly in point. I have re- 
ferred already to: The Bribery 


Commr. v. Pedrick Ranasinghe, 1965 
AC 172: Mangal Singh v. Union of 
India, (1967) 2 SCR 109 at p. 112 = 
(AIR 1967 SC 944); Taylor v. Attor- 
ney-Geñeral of Queensland, 23 CLR 
457 and I will be discussing shortly 
In re The Initiative and Referendum 
Act, 1919 AC 935=(AIR 1919 PC 145). 


291. What is the necessary im- 
plication from all the provisions of 
the Constitution? 3 

292. It seems to me that read- 
ing the Preamble, the fundamental 
importance of the freedom of the in- 
dividual, indeed its inalienability, and 
the importance of the economic, so- 


ALR 


cial and political justice mentioned in 
the Preamble, the importance of di- 
rective principles, the non-inclusion in 
Article 368 of provisions like Arts. 52, 
53 and various other provisions to 
which reference has already been 
made an irresistible conclusion emer- 
ges that it was not the intention to 
use the word “amendment” in the 
widest sense. 


293. It - was the common 
understanding that fundamental rights 
would remain in substance as they 
are and they would not be amended 
out of existence. It seems also to 
have been a common understanding 
that the fundamental features of the 
Constitution, namely, secularism, de- 
mocracy and the freedom of the indi- 


vidual would always subsist in the 
welfare state. 
294, In view of the above rea- 


sons, a necessary implication arises 
that there- are implied limitations on 
the power of Parliament that the ex- 
pression “amendment of this Consti- 
tution” has consequently a limited 
meaning in our Constitution and not 
the meaning suggested by the respon- 
dents. . 


295. This conclusion is rein- 
forced if I consider the consequences 
of the contentions of both sides. The 
respondents, who appeal fervently to 
democratic principles, urge that there 
is no limit to the powers of Parlia- 
ment to amend the Constitution. Arti- 
cle 368 can itself be amended to make 
the Constitution completely flexible 
or extremely rigid and unamendable. 
If this is so, a political party with a 
two-third majority in Parliament for 
a few years could so amend the Cons- 
titution as to debar any other party 
from functioning, establish totalitari- 
anism, enslave the people, and atter 
having effected these purposes make 
the Constitution unamendable or ex- 
tremely rigid. This would no doubt 
invite extra-constitutional revolution. 
Therefore, the appeal by the respon- 
dents to democratic principles and the 
necessity of having absolute amend- 
ing power to prevent a revolution to 
buttress their contention is rather 
fruitless, because if their contention is 
accepted the very democratic prnci- 
ples, which they appeal to, would dis- 
appear and a revolution would also. 
become a possibility. 
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296. However, if the meaning 
I have suggested is accepted a social 
and economic revolution can gradual- 
ly take place while preserving the 
freedom and dignity of every citizen. 


297. For the aforesaid reasons, 
I am driven to the conclusion that the 
expression “amendment of this Con- 
stitution” in Art. 368 means any addi- 
tion or change in any of the provisions 
of the Constitution within the broad 
contours of the Preamble and the 
Constitution to carry out the objec- 
tives in the Preamble and the Direc- 
tive Principles. Applied to funda- 
mental rights, it would mean that 
while fundamental rights cannot be 
abrogated reasonable abridgments of 
fundamental rights can be effected in 
the public interest. 


298. It is of course for Parlia- 
ment to decide whether an amendment 
is necessary. The Courts will not be 
concerned with the wisdom of the 
amendment. 


299. If this meaning is given 
it would enable Parliament to adjust 
fundamental rights in order to secure 
what the Directive Principles direct 
to be accomplished, while maintaining 
the freedom and dignity of every ci- 
tizen. 


300. It is urged by Mr. Seer- 
vai that we would be laying down a 
very unsatisfactory test which it 
would be difficult for the Parliament 
to comprehend and follow. He said 
that the constitution-makers had dis- 
carded the concept of “due process” 
in order to have something certain, 
and they substituted the words “by 
authority of law” in Article 21. I am 
unable to see what bearing the 
dropping of the words “due process” 
has on this question. The Con- 
stitution itself has used words like 
“reasonable restrictions” in Article 19 
which do not bear an exact meaning, 
and which cannot be defined with 
precision to fit in all cases that may 
come before the Courts; it would de- 
pend upon the facts of each case whe- 
ther the restrictions imposed by the 
legislature are reasonable or not. Fur- 
ther, as Lord Reid observed in Ridge 
v. Baldwin, 1964 AC 40 (64-65). 


“In modern times opinions have 
sometimes been expressed to the affect 
that natural justice is so vague as to 
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be practically meaningless. But I 
would regard these as tainted by the 
perennial fallacy that because some- 
thing cannot be cut and dried or nice- 
ly weighed or measured therefore it 
does not exist. The idea of negli- 


gence is equally insusceptible of exact 
definition, but what a reasonable man 
would regard as fair procedure in 
particular circumstances and what he 
would regard as negligence in parti- 
cular circumstances are equally ca- 
pable of serving as tests in law, and 
natural justice as it has been inter- 
preted in the Courts is much more 
definite than that” (emphasis suppli- 


ed). 

301. It seems to me that the 
concept of amendment within the 
contours of the Preamble and the 
Constitution cannot be said to be a 
vague and unsatisfactory idea whien 
Parliamentarians and the public 
would not be able to understand. 


302. The learned Attorney- 
General said that every provision of 
the Constitution is essential; other- 
wise it would not have been put in 
the Constitution. This is true. But 
this does not place every provision of 
the Constitution in the same position: 
The true position is that every provi- 
sion of the Constitution can be amend- 


ed provided in the result the basic 
foundation and structure of the con- 
stitution remains the same. The basic 


structure may be said to consist of 
the following features: 

(1) Supremacy of the 
tion; 

(2) Republican and Democratic 
forms of Government. 

(3) Secular character of the Con- 
stitution; 

(4) Separation of powers between 
the legislature, the executive and the 
judiciary; 

(5) Federal character of the Con- 
stitution. 


303. The above structure is 
built on the basic foundation, i.e., the 
dignity and freedom of the individual. 
This is of supreme importance. This 
cannot by any form of amendment he 
destroyed. 


304, The above foundation and 
the above basic features are easily 
discernible not only from the pream- 
ble but the whole scheme of the 


Constitu- 
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Constitution, which I have already 
discussed. 
305. In connection with the 


question of abrogation of fundamen- 
tal rights, Mr. Seervai boldly assert- 
ed that there was no such thing as 
natural or inalienable rights because 
the scheme of Part III itself shows 
that non-citizens have not been given 
all the fundamental freedoms; for exa- 
mple, Article 19 speaks of only citi- 
zens. He says that if there were 
natural rights, why is it that they 
were not conferred on non-citizens. 
The answer seems to be that they are 
natural rights but our country does 
not think it expedient to confer these 
fundamental rights, mentioned in 
Article 19, on non-citizens. Other 
rights have been conferred on non- 
citizens because the constitution- 
makers thought that it would not be 
detrimental to the interests of the 
country to do so. 

306. He then said that even as 
far as citizens are concerned, there 
is power to modify those rights under 
Article 33 of the Constitution, which 
enables Parliament to modify rights 
in their application to the Armed 
Forces. This power has been reserv- 
ed in order to maintain discipline 
among the armed forces, which is es- 
sential for the security of the coun- 
try. But it does not mean that the 
rights cease to be natural or human 
rights. He then said that similarly 
Article 34 restricts fundamental rights 
while martial law is in force in any 
area., This again is a case where the 
security of the country is the main 
consideration. Citizens have 
: undergo many restrictions in the in- 
terest of the country. 

307. He then pointed out Arti- 
cles 358 and 359 where certain rights 
are suspended during Emergency. 
These provisions are again based on 
the security of the country. 

308. He also relied on the 
words “rights conferred” in Article 13 
(2) and “enforcement of any rights 
conferred by this Part? to show that 
they were not natural or inalienable 
and could not have been claimed by 
them. There is no question of the 
sovereign people claiming them from 
an outside agency. The people acting 
through the Constituent Assembly de- 
sired that the rights mentioned in 
Part HI shall be guaranteed and, 


to . 


therefore, Part TI was enacted. In 
the context ‘conferred’ does not mean 
that some superior power had grant- 
ed these rights. It is very much like 
a King bestowing the title of “His 
Imperial Majesty’ on himself. 


309. I am unable to hold that 
these provisions show that some rights 
“are not natural or inalienable rights. 
As a matter of fact, India was a party 
to the Universal Declaration of Rights 
which I have already referred to and 
that Declaration describes some fun- 
damental rights as inalienable. 


310. Various decisions of this 
Court describe fundamental rights as 
‘natural rights’ or ‘human rights’. 
Some of these decisions are extracted 
below. 

“There can be no doubt that the 
people of India have in exercise of 
their sovereign will as expressed 
in the Preamble, adopted the 
democratic ideal, which assures to 
the citizen the dignity of the indi- 
vidual and other cherished human 
values as a means to the full evolu- 


tion and expression of -his personality, 
and in delegating to the legislature, 
the executive and the judiciary their 
respective powers in the Constitution, 
reserved to themselves certain funda- 
mental rights so-called, I apprehend, 
because they have been retained by 
the people and made paramount to 
the delegated powers, as in the Ameri- 
can Model.” (Per Patanjali Sastri, J., 
in 1950 SCR 88 (198-199)= (AIR 1950 
SC 277) (emphasis supplied). 

(ii) “That article (Article 19) enu- 
merates certain freedoms under the 
caption “right to freedom” and deals 
with those great and basic rights 
which are recognised and guaranteed 
as the natural rights inherent in the 
status of a citizen of a free country.” 
(Per Patanjali Sastri, C. J. in State of 
West Bengal v. Subodh Gopal, 1954 
SCR 587 (596)=(AIR 1954 SC 92). 
(emphasis supplied). 

“I have no doubt that the framers 
of our Constitution drew the same 
distinction and classed the natural 


right or capacity of a citizen “9 ac- 
quire, hold and dispose of property’ 
with other natural rights and free- 


doms inherent in the status of a free 
‘citizen and embodied them in Arti- 
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cle 19 (1)...... 
sis supplied). 

“or all these reasons, I am of 
opinion that under the scheme of the 
Constitution, all those broad_and_basic 
freedoms inherent in the status of _a 
citizen as a free man_ are embodied 
and protected from invasion by the 
State under clause (1) of Article 19 se 
(ibid p. 600) (emphasis supplied).” 

(iii) “The people, however, regard 
certain rights as paramount, because 
they embrace liberty of action to the 
individual in matters of private life, 
social intercourse and share in the 
Government of the country and other. 
spheres. The people who vested the 
three limbs of Government with their 
power and authority, at the same 
time ‘kept back these rights of citizens 
and also sometimes of non-citizens, and 
made them inviolable except under 


(ibid, p. 597)” (empha- 


certain conditions. The rights thus 
kept back are placed in Part III of 


the Constitution, which is headed 
‘Fundamental Rights’, and the condi- 


tions under which these rights can be 


abridged are also indicated in _that 
Part.” (Per Hidyatullah J. in Ujjam- 
bai v. State of U. P., (1963) 1 SCR 
778 (926-7)=(AIR 1962 SC 1621) ). 
(emphasis supplied). 

(he High Court of Allahabad has 
described them as follows: | 

Gg) cewek man has certain natural 
or inalienable rights and that it is the 
function of the State, in order that 
human liberty might be preserved and 
human personality developed, to give 


recognition and free play to those 
rights...... = 

“Suffice it to say that they repre- 
sent a trend in the democratic 


thought of our age.” Motilal v. State 
of U. P., ILR (1951) 1 All 269 (387-8) 
= (AIR 1951 All 257) (FB) (emphasis 
supplied). 

311. Mr. Seervai relied on the 
` observations of S. K. Das, J., in Ba- 
sheshar Nath v. C. L T., 1959 Supp (1) 
SCR 528 (605) = (AIR 1959 SC 149): 

“J am of the view that the doc- 
trine of ‘natural rights’ affords noth- 
ing but a foundation of shifting sand 
for building up a thesis that the doc- 
trine of waiver does not apply to 
the rights guaranteed in Part III of 
our Constitution.” 

312. I must point out that 
the learned Judge was expressing the 

1973 S.C./97 VII GT _ 


Pa m moien 


Kesavananda v. State of Kerala (Sikri C. J .) [Prs. 310-15] S. C. 1537 


minority opinion that there could be 
a waiver of fundamental rights in cer- 
tain circumstances. Das, C. J., and Ka- 
pur, J., held that there could be no 
waiver of fundamental rights founded 
on Article 14 of the Constitution, 
while Bhagwati and Subba Rao, JJ. 
held that there could be no waiver 
not only of fundamental rights en- 
shrined in Article 14 but -also of any 
other fundamental rights guaranteed 
by Part III of the Constitution. 

313. Article 14 has been des- 
cribed variously as follows: 

(1) “as the basic principle of re- 
publicanism” (per Patanjali Sastri 
C. J. in State of West Bengal v. An- 
war Ali Sarkar, 1952 SCR 284 (293) 
=(ATR 1952 SC 75)). 

(2) “as & principle of republica- 
nism” (per Mahajan, J., Ibid, p. 313); 

(3) “as founded on a sound pub- 
lic policy recognised and valued in 
all civilized States.’ (Per Das C. J., in 
1959 Supp (1) SCR 528 (551) = (AIR 
1959 SC 149}; 


(4) “as a necessary corollary to 
the high concept of the rule of law”. 
(per Subba Rao, C. J. in Satwant 
Singh v. Passport Officer, New Delhi, 
(1967) 3 SCR 525 (542) = (AIR 1967 
SC 1836); 

(5) “as a vital principle of repub- 
lean institutions.” (American Juris- 
prudence, Vol. 16, 2d. p. 731, Arti- 
cle 391). 


314. How would this test be 
operative vis-a-vis the constitutionel 
amendments made hitherto? It seems 


to me that the amendments made by 


the Constitution (First Amendment) 
Act, 1951, in Articles 15 and 19, and 
insertion of Article 31-A (apart from 
the question whether there was dele- 
gation of the power to amend the 
Constitution, and apart from the ques~ 
tion as to abrogation), and the amend- 
ment made by the Constitution 
(Fourth Amendment) Act in Art. 31 
(2), would be within the amending 
power of Parliament under Art. 368. 


315. Reference may be made 
to Mohd. Maqbool Damnoo v. State of 
Jammu and Kashmir, (1972) 1 SCC 
536 (546) = (AIR 1972 SC 963), where 
this Court repelled the argument of 
the learned counsel that the amend- 
ments made to Sections 26 and 27 of 
the Constitution of Jammu and Kash- 
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mir were bad because they destroyed 
the structure of the Constitution. The 
argument of the learned counsel was 
that fundamentals of the Jammu and 
Kashmir State Constitution had been 
destroyed. This argument was refut- 
ed in the following words. 

“But the passage cited by him 
can hardly be availed of by him for 
the reason that the amendment im- 
pugned by him, in the light of what 
we have already stated about the 
nature of the explanation to Art. 370 
of our Constitution, does not bring 
about any alteration either in the 
framework or the fundamentals of the 
Jammu and Kashmir Constitution. The 
State Governor still continues to be 
the head of the Government aided by 
a council of ministers and the only 
change effected is in his designation 
and the mode of his appointment. It 
is not as if the State Government, by 
such a change, is made irresponsible 
to the State Legislature, or its funda- 
mental character as a responsible 


Government is altered. Just as a 
change in the designation of the head 
of that Government owas earlier 


brought about by the introduction cf 
the office of Sadar-i-Riyasat, so too a 
change had been brought about in his 
designation from that of Sadar-i-Ri- 
-yasat to the Governor. That was ne- 
cessitated by reason of the Governor 
having been substituted in place of 
Sadar-i-Riyasat. There is no question 
of such a change being one in the 
character of that Government from a 
democratic to a non-democratic sys- 
tem.” 

316. Before parting with this 
topic I may deal with some other ar- 
guments addressed to us. Mr. Seervai 
devoted a considerable time in ex- 
pounding principles of construction of 
statutes, including the Constitution. I 
do not think it is necessary to review 
the decisions relating to the principles 
of interpretation of Jegislative en- 
tries in Art. 245 and Art. 246 of the 
Constitution. The Federal Court and 
this Court in this connection have fol- 
lowed the principles enunciated by the 
Judicial Committee in interpreting 
Sections 91 and 92 of the Canadian 
Constitution. I have no quarrel with 
these’ propositions but I am unable to 
see that these propositions have any 
bearing on the interpretation of Arti- 

cle 368. The fact that legislative en- 


tries are given wide interpretation 
has no relevance to the interpreta- 
tion of Article 368. The second set of 
cases referred to deal with the ques- 
tion whether it is legitimate to con- 
Sider consequences of a particular 
construction. 


317. He referred to Vacher & 
Sons v. London Society of Composi- 
tors, 1913 AC 107 (117-118). This de- 
cision does not support him in the 
proposition that consequences of a 
particular construction cannot be con- 
sidered, for Lord Macnaghten observ- 
ed at p. 117: 


“Now it is “the universal rule’, 
as Lord Wensleydale observed in 
Grey v. Pearson, (1857) 6 HLC 61, 
106, that in construing statutes, as in 
construing all other written instru- 
ments the grammatical and ordinary 
sense of the words is to be adhered 
to, unless that would lead to some 
absurdity, or some repugnance or in- 
consistency with the rest of the ins- 
trument, in which case the grammati- 
cal and ordinary sense of the words 


‘may be modified, so as to avoid that 


absurdity and inconsistency, 
further.” 

318. 
118: 


“In the absence of a preamble 
there can, I think, be only two cases 
in which it is permissible to depart 
from the ordinary and natural sense 
of the words of an enactment. It 
must be shewn either that the words 
taken in their natural sense lead to 
some absurdity or that there is some 
other clause in the body of the Act 
inconsistent with, or repugnant to, the 
enactment in question construed in 
the ordinary sense of the language in 
which it is expressed.” 
Lord Atkinson observed at pp. 121- 
122; 

“It is no doubt well established 
that, in construing the words of a 
statute susceptible of more than one 
meaning, it is legitimate to consider 
the consequences which would result 
from any particular construction for, 
as there are many things which the 
Legislature is presumed not to have 
intended to bring about, a construc- 
tion which would not lead to any one 
of these things should be preferred to 
one which would lead to one or 
more of them. But, as Lord Halsbury 


but no 


Then he observed at p. 
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laid down in Cooke v. Charles A. Vo~ 


geler Co., 1901 AC 102 at p 107, a 
Court of law has nothing to do with 
the reasonableness or unreasonable- 
ness of a provision of a statute, ex- 
cept so far as it may help it in inter- 
preting what the Legislature has 
said. If the language of a statute þe 
plain, admitting of only one mean- 
ing, the Legislature must be taken to 
have meant and intended what it has 
plainly expressed, and whatever it 
has in clear terms enacted must be 
enforced though it should lead to ab- 
surd or mischievous results. If the 
language of this sub-section be not 
controlled by some of the other pro- 
visions of the statute, it must, since 
its language is plain and unambigu-~ 
ous, be enforced, and your Lordships’ 
House sitting judicially is not con- 
cerned with the question whether the 
policy it embodies is wise or unwise, 
or whether it leads to consequences 
just or unjust, beneficial or mischiev- 
ous.’ 


319. The next case referred 
to is Bank of Toronto v. Lambe, 
(1887) 12 AC 575 (586), but this case 
is explained in Attorney-General.» for 
Alberta v. Attorney-General for Ca- 
nada, 1939 AC 117 (132-133) = (AIR 
1939 PC 53). The Judicial Committee 
first observed: 


“It was rightly contended on be- 
half of the appellant that the Supre- 
me Court and the Board have no con- 
cern with the wisdom of the. Legis- 
lature whose Bill is attacked; and it 
was urged that it would be a danger- 
ous precedent to allow the views of 
members of the Court as to the seri- 
ous consequences of excessive taxa- 
tion on banks to lead to a conclusion 
that the Bill is ultra vires. Their 
Lordships do not agree that this argu- 
ment should prevail in a case where 
the taxation in a practical business 
sense is prohibitive.” 

320. Then their Lordships 
made the following observations on 
the decision of the Judicial Commit- 
tee in (1887) 12 AC 575 (586): 


“That case seems to have occa- 
sioned a difficulty in the minds of 
some of the learned Judges in the 
Supreme Court. Tt must, however, be 
borne in mind that the Quebec Act 
in that case was attacked on two spe- 
cific grounds, first, that the tax was 


not “taxation with the Province,” and 
secondly, that the tax was not a 
“direct tax”. It was never suggested, 
and there seems to have been no 
ground for suggesting, that the Act 
was by its effect calculated to en- 
croach upon the classes of matters 
exclusively within the Dominion 
powers. Nor, on the other hand, was 
there any contention, however faint 
or tentative, that the purpose of the 
Act was anything other than the lẹ- 
gitimate one of raising a revenue for 
Provincial needs... It was never laid 
down by the Board that if such a 
use was attempted to be made of the 
Provincial power as materially to in- 
terfere with the Dominion power, the 
action of the province would be in- 
tra vires, 


321. This case further shows 
that. serious consequences can be 
taken into consideration. 


322. I agree with the observa~ 
tions of Lord Esher in Queen v. 
Judge of City of London Court, 
(1892) 1 QB 273 (290), cited by him. 
These observations are: 

“I£ the words of an Act 
clear, you must follow them, even 
though they lead to a manifest ab- 
surdity. The Court has nothing to 
do with the question whether the le- 
gislature has committed an absurdity. 
In my opinion, the rule has always 
been this—If the words of an Act ad- 
mit of two interpretations, then they 
are not clear; and if one interpreta- 
tion leads to. an absurdity, and the 
other does not, the Court will con- 
clude that the legislature did not in- 
tend to lead to an absurdity, and will 
adopt the other interpretation.” 

328. He then relied on the 
observations of Lord Greene, M. R., 
in Grundt v. Great Boulder Proprie- 
tary Mines Ltd., (1948) 1 Ch 145 
(159). | 

“There is one rule, I think, which 
is very clear—and this brings me back 
to where I started, the doctrine of - 
absurdity—that although the absurdity 
or the non-absurdity of one conclu-« 
Sion as compared with another may 
be of assistance, and very often is 
of assistance, to the Court in choos- 
ing between two possible meanings 
of ambiguous words, it is a doctrine 
which has to be applied with great 
care, remembering that judges may 


are 
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be fallible in this question of an ab- 
surdity, and in any event must not 
be applied so as to result in twist< 
ing language into a meaning which it 
cannot bear; it is a doctrine which 
must not be relied upon and must 
not be used to re-write the language 
in a way different from that in 
which it was originally framed.” 

' Earlier, he had said at p. 158: 

* “Absurdity” . I cannot help 
thinking, like public policy, is a very 
unruly horse...... 

324. As I read Lord Greene, 
what he meant to say was that “ab-~ 
surdity” was an unruly horse, but it 
can be of assistance, and very often 
is of assistance, in choosing between 
two possible meanings of ambiguous 
words, and this is exactly the use 
which this Court is entitled to make 
of the consequences which I have al- 
ready mentioned. 

Mr. Seervai referred to State of 
Punjab v. Ajaib Singh, 1953 SCR 254 
at p. 264—=(AIR 1953 SC 10). 

Das J., observed: l 

"We are in agreement with 
learned counsel to this extent only 
that if the language of the article 
is plain and unambiguous and admits 
of only one meaning then the duty 
of the Court is to adopt that mean- 
ing irrespective of the inconvenience 
that such a construction may pro- 
duce. If, however, two constructions 
are possible, then the Court must 
adopt that which will ensure smooth 
and harmonious working of the Cons« 
titution and eschew the other which 
will lead to absurdity or give rise to 
practical inconvenience or make well 
established provisions of existing law 
nugatory.” » 

325. He also referred to the 
following passage in Collector of 
Customs, Baroda v. Digvijaysinghji 
Spinning & Weaving Mills Ltd, 
(1962) 1 SCR 896 at p 899=(AIR 
1961 SC 1549): 

“It is one of the well established 
rules of construction that ‘if the 
words of a statute are in themselves 
precise and unambiguous no more is 
necessary than to expound those 
words in their natural and ordinary 
sense, the words themselves in such 
case best declaring the intention of 
the legislature.’ 

Tt is equally well settled principle 
of construction that: 
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‘where alternative constructions 
are equally open that alternative is to 
be chosen which will be consistent 
with the smooth working of the sys- 
tem which the statute purports to be 
regulating; and that alternative is to 
be rejected which will introduce un- 
certainty’.” 

326. What he urged before us, 
relying on the last two cases just 
referred to, was that if we constru- 
ed the word “amendment” in its nar- 
row sense, then there would be un- 
certainty, friction and confusion in 
the working of the system, and we 
should therefore avoid the narrow 
sense. 

327. If Parliament has power 
to pass the impugned amendment 
acts, there is no.doubt that I have 
no right to question the wisdom of 
the policy of Parliament. But if the 
net result of my ‘interpretation is to 
prevent Parliament from abrogating 
the fundamental rights, and the basic 
features outlined above, I am unable 
to appreciate that any uncertainty, 
friction or confusion will necessarily 
result. 

328. He also drew our atten- 
tion to the following observations of 
Hegde, J., in Budhan Singh v. Nabi 
Bux, (1970) 2 SCR 10 at pp. 15, 16 
=(ATR 1970 SC 1880): 

“Before ‘considering the meaning 
of the word “held”, it is necessary to 
mention that it is proper to assume 
that the law-makers who are the re- 
presentatives of the people enact 
laws which the society considers as 
honest, fair and equitable. The ob- 
ject of every legislation is to advance 
public welfare. In other words, as 
observed by Crawford in his book on 
Statutory Construction the entire le- 
gislative process is influenced by con- 
siderations of justice and reason. Jus- 
tice and reason constitute the great 
general legislative intent in every 
piece of legislation. Consequently 
where the suggested construction 
operates harshly, ridiculously or in 
any: other manner contrary to pre- 
vailing conceptions of justice and 
reason, in most instances, it wouid 
seem that the apparent or suggested 
meaning of the statute, was not the 
one intended by the law-makers. In 
the absence of some other indication 
that the harsh or ridiculous effect was 
actually intended by the legislature 


1973 


there is little reason to believe that 
it represents the legislative intent.” 


329. I am unable to appre- 
ciate how these observations assist 
the respondents. If anything, these 


Observations are against them for 
when I come to the question of inter- 
pretation of the 25th amendment I 
may well approach the interpretation 
keeping those observations in mind. 


330. Both Mr. Seervai and 
the learned Attorney General have 
strongly relied on the decisions of the 
United States Supreme Court, Fede- 
ral Courts and the State Courts on 
the interpretation of Article V of the 
Constitution of the United States and 
some State Constitutions. Mr. Palkhi- 
wala, on the other ‘hand, relied on 
some State decisions in support of 
his submissions. 

331. Article V of the Consti- 
tution of the United States differs 
greatly from Article 368 of our Cons- 


titution. For facility of reference 
Article V is reproduced below: 
“The Congress, whenever two 


thirds of both Houses shall deem it 
necessary, shall propose amendments 
to this Constitution, or, on the appli- 
cation of the Legislatures of two 
thirds of several States, shall call a 
convention for proposing amend- 
ments, which, in either case, shall be 
valid to all intents and purposes, as 
part of this Constitution; when ratifi- 
ed by the Legislatures of three 
fourths of the several States, or by 
conventions in three fourths thereof, 
as the one or the other mode of rati- 
fication may be proposed by the 
Congress; Provided that no amend- 
ment which may be made prior to 
the year one thousand eight hundred 
and eight shall in any manner affect 
the first and fourth clauses in the 
ninth section of the first article; and 
that no State, without its consent, 
shall be deprived of its equal suff- 
rage in the Senate.” 

332. It will be noticed that 
Article V provides for two steps to 
be taken for amending the Constitu- 
tion. The first step is proposal of an 
amendment and the second step is 
ratification of the proposal. The pro- 
posal can be made either by two 
thirds of both Houses of Congress or 

by a convention called by the Cong- 
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ress on the application of the legisla- 
tures of two thirds of several States. 


333. Congress determines which 
body shall ratify the proposal. It can 
either be the legislatures of three 
fourths of the States or by conven- 
tions in three fourth of the States. 

334. Jf a proposal is made by 
a Convention and ratified by three 
fourths of the States in conventions it. 
can hardly be doubted that it is 
amendment made by the people. 
Similarly if a proposalis made by the 
Congress and ratified by conventions 
there cannot be any doubt that it is 
the people who have amended the 
Constitution. Proposal by Congress 
and ratification by three fourths legis- 
latures of the States can in this con- 
text be equated with action of the 
people. But what is important to 
bear in mind is that the Congress, a 
federal legislature, does not itself 
amend the Constitution. 

335. In India, the position is 
different. It is Parliament, a federal 
legislature, which is given the power 
to amend the Constitution except in 
matters which are mentioned in the 
proviso. J] may repeat that many im- 
portant provisions including funda- 
mental rights are not mentioned in 
the proviso. Can we say that an 
amendment made. by Parliament is an 
amendment made by the people? This 
is one of the matters that has to be 
borne in mind while considering the 
proper meaning to be given to the ex- 
pression “amendment of this Consti- 
tution” in Art. 368 as it stood before 
its amendment by the 24th Amend- 
ment, 


336. Article V of .the U. S. 
Constitution differs in one other res- 
pect from Art. 368. There are ex- 
press limitations on amending power. 
The first, which has spent its force, 
was regarding the first and fourth 
clauses in the ninth section of the first 
article and the second relates to de- 
privation of a State’s suffrage in the 
Senate without its consent. Apart 
from the above broad differences in 
Art. V as compared to Art. 368, the 
Constitution of India is different in 
many respects which has a bearing on 
the extent of the power of Parliament 
to amend the Constitution. In brief 
they are: the background of the strug- 
gle for freedom, various national aspi- 
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rations outlined during this struggle, 
the national objectives as recited in 
the Objectives Resolution dated Janu~ 
ary 22, 1947 and the Preamble, the 
complex structure of the Indian nation 
consisting as it does of various peoples 
with different religions and languages, 
and in different stages of economic 
development. 
stitution has no Directive Principles as 
‘has the Indian Constitution. The 
States in U. S. have their own Cons- 
titutions with the right to modify them 
consistently with the federal Constitu- 
tion. In India the States have no 
power to amend that part of the 
Indian Constitution which lays down 
their Constitution. They have legis- 
lative powers on certain specified sub- 
jects. the residuary power being with 
Parliament. 

337. I may before referring. to 
the decisions of the Supreme Court of 
the United States say that that court 
has hitherto not been confronted with 
the question posed before us; Can 
Parliament in exercise of its powers 
under Art. 368 abrogate 
basic features and one fundamental 
right after another including freedom 
of speech, freedom of religion, free- 
dom of life? The American decisions 
would have been of assistance if this 
fundamental question had arisen there 
and if the power to amend the Fede- 
ral Constitution had been with two 
thirds majority of the Congress. 

338. The question before the 
Court in Hawke v. Sminth, (1919) 64 
Law Ed. 871 was whether the States 
while ratifying proposals under Arti- 
cle V of the Constitution were restrict~ 
ed to adopt the modes of ratification 
mentioned in Article V, tLe. by the 
legislatures or by conventions therein, 
as decided by Congress, or could they 
ratify a proposed amendment in ac- 
cordance with the referendum provi- 
sions contained in State Constitutions 
or statutes. 

339. The Court held that 


‘the determination of the method 
of ratification is the exercise of a 
national power specifically granted by 
the Constitution” and “the language 
of the article is plain, and admits of 
no doubt in its interpretation.” 
The Court also held that the power 
was conferred on the Congress and 
was limited to two methods: by action 


Further the U. S. Con- . 


essential , 
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of the legislatures of three fourths of 
the states, or conventions in a like 
number of states. 


' 340. - The Court further held 
that the power to ratify a proposed 
amendment to the Federal Constitu- 
tion had its source in-the Federal Con- 
stitution and the act of ratification by 
the state derived its authority from 
the Federal Constitution to which the 
i and its people had alike assent- 
ed. 


341. This case is of no assist- 
ance to us in interpreting Art. 368 of 
the Constitution. 


342, I may now refer to deci- 
sion of the Supreme Court, Rhode Is- 
land v. Palmer, (1919) 64 Law Ed 946. 
This case was concerned with the 
validity. of the 18th Amendment and 
of certain general features of the 
National Prohibition Law known as 
Volstead Act. No reasons were given 
by the Court for the conclusions arriv- 
ed at. The conclusions which may 
have some relevance for us are con- 
clusions 4 and 5. The learned counsel 
sought to deduce the reasons for these 
conclusion? from the arguments ad- 
dressed and reported in 64 L. Ed. 946 
and for the reasons given by the 
learned Judge in 264 Fed. Rep. 186 
but impliedly rejected by the Supreme 
Court by reversing the decision. 


343. Counsel sought to buttress 
this argument-by citing views of learn- 
ed American authors that the argu- 
ments against the validity of the 18th 
Amendment were brushed aside al- 
though no reasons are given. I have 
great respect for the Judges of the 
Supreme Court of United States, but 
unless the reasons are given for a 
judgment it is difficult to be confident 
about the ratio of the decision. Apart 
from the decision, I would be willing 
to hold the 18th Amendment. valid if 
it had been enacted by our Parlia- 
ment and added to. our Constitution, 
for I would discern no such taking 
away of Fundamental Rights or alter- 
ing the basic structure of the Con- 
stitution as would place it outside the 
contours of the Preamble and the 
basic features of the Constitution. 


344, United States of America 
v. William H. Sorague, (1930) 75 Law 
Ed 640 was concerned with the 
validity of the 18th Amendment. The 
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District Court had held in 44F (24.967) 
that the 18th Amendment had not 
been properly ratified so as to become 
part of the Constitution. It was the 
contention of the respondents before 
the Supreme Court that notwithstand- 
ing the plain language of Article V, 
conferring upon the Congress the 
choice of method of ratification, as 
between action by legislatures and by 
conventions, this Amendment could 
only be ratified by the latter. The res- 
pondents urged that there was a dif- 
ference in the kind of amendments, 
as, eg. 

“mere changes in the character of 
federal means or machinery, on the 
one hand, and matters affecting the 
liberty of the citizen on the other.” 
There was no question as to ambit of 
the power of amendment. In other 
words, there was no question that the 
subject-matter of amendment, name- 
ly, prohibition, fell within Article V 
of the Constitution. 


345. The Court held that the 
choice of the mode rested solely in the 
discretion of the Congress. They ob- 
served: 

“It was submitted as part of the 
original draft of the Constitution to 
the people in conventions assembled. 
They deliberately made the grant of 
power to Congress in respect to the 
choice of the mode of ratification of 
amendments. Unless and until that 
Article be changed by amendment, 
Congress must function as the delegat- 
ed agent of the people in the choice of 
the method of ratification.” 


346. The Court further held 
that the 10th Amendment. had no 
limited and special operation upon the 
people’s delegation by Article V of 
certain functions to the Congress. 

347, I am unable to see how 
this case helps the respondents in any 
manner. On the plain language of the 
article the Court came to the conclu- 
sion that the choice of the method of 
ratification had been entrusted to the 
Congress. We are not concerned with 
any such question here. 

348. Mr. Seervai urged that 
the judgment of the District Court 
showed that the invalidity of the 18th 
Amendment to the Constitution could 
be rested on two groups of grounds; 
group A consisted of grounds relating 
to the meaning of the word “amend. 
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ment” and the impact of the 10th 
Amendment or the nature of the fede- 
ral system on Art. V of the Constitu- 
tion, and that Article V by providing 
the two alternative methods of ratifi- 
cation by convention and legislature 
showed that the convention method 
was essential for valid ratification 
when the amendment affected the 
rights of the people. Group B consis- 
ted of the grounds on which the Dis- 
trict Court declared the 18th amend- 
ee to be invalid and those were 
that 


“the substance of an amendment, 
and therefore of course, of an entire- 
ly new Constitution, might have to 
conform to the particular theories of 
political science, sociology, economics, 
ete. held by the current judicial 
branch of the Government.” 


349. He then pointed out that 
grounds mentioned in Group B, which 
were very much like Mr. Palkhiwala’s 
arguments, were not even urged by 
counsel in the Supreme Court, and, 
therefore we must regard these 
grounds as extremely unsound. I, how- 
ever, do not find Mr. Falkhiwala’s 
arguments similar to those referred to 
in Group B. It is true articles like 
Marbury’s “The Limitations upon the 
Amending Power, — 33 Harvard Law 
Rev. 232”. and McGoveney’s “Is the 
Eighteenth Amendment void because 
of its content?” (20 Col. Law Rev. 
499), were brought to our notice but 
for a different purpose. Indeed the 
District Judge criticised these writers 
for becoming enmeshed “in a consi- 
deration of the constitutionality of the 
substance of the amendment’ -—— the 
point before us. As the District Judge 
pointed out, he was concerned with 
the subject-matter of the 18th Amend- 
ment because of the relation between 
that substance or subject-matter and 
the manner of its adoption. (p. 969) 


350. I do not propose to decide 
the validity of the amendment on the 
touchstone of any particular theory 
of political science, sociology, eco- 
nomies. Our Constitution is capable 
of being worked by any party having 
faith in democratic institutions. The 
touchstone will be the intention of 
the Constitution-makers, which we 
ean discern from the constitution and 
the circumstances in which it was 
drafted and enacted. 
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351. A number of decisions of 
State Courts were referred to by both 
the petitioners and the respondents. 
But the State Constitutions are draft- 
ed in such different terms and condi- 
tions that it is difficult to derive any 


assistance in the task before us. 
Amendments of the Constitution are 
in effect invariably made .by the 
people. 

352. These decisions on the 
power to amend a Constitution are 
not very helpful because “almost 


without exception, amendment of a 
State constitution is effected, ultimate- 
ly, by the vote of the people. Propos- 
ed amendments ordinarily reach the 
people for approval or disapproval in 
one of two ways; by submission. from 
a convention of delegates chosen by 
the people for the express purpose of 
revising the entire instrument, or by 
submission from the legislature of 
propositions which the legislature has 
approved, for amendment of the con- 
stitution in specific respects. However, 
in some states constitutional amend- 
ments may be proposed by proceed- 
ings under initiative and referendum, 
and the requirements governing the 
passage of statutes by initiative and 
referendum are followed in making 
changes in the state constitutions.” 
(American Jurisprudence, Vol. 16. 2d. 
p. 201). In footnote 9 it is stated: 

“Ratification or non-ratification of 
a constitutional amendment is a vital 
element in the procedure to amend 
the constitution.” (Towns v. Suttles 
208 Ga 838, 69 SE 2d 742) 


The question whether the people 
= may, by the terms of the constitution, 


delegate their power to amend to 
others—for example, to a constitu- 
tional convention—— is one on which 


there is a notable lack of authority. 
An interesting question arises whether 
this power could be delegated to the 
legislature, and if so, whether the in- 
strument which the legislature would 
then be empowered to amend would 
still be a constitution in the proper 
sense of the term.” 

353. This footnote brings out 
the futility of referring to decisions 
to interpret a constitution, wherein 
power to amend has been delegated to 
Parliament. ; 

354, That there is a distinc- 
tion between the power of the people 
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to amend a Constitution andthe power 
of the legislature to amend the same 
was noticed by the Oregon Supreme 
Court in Ex Parte Mrs. D. C. Kerby, 
36 ALR 145i, one of the cases cited 


before us by the respondent. McCourt, 


J. Speaking for the Court distinguish- 
ed the case of Eason v. State in these 
words: 


“Petitioner cites only one autho- 
rity that has any tendency to support 
the contention that a provision in the 
bill of rights of a constitution cannot 
be amended — the case of Eason v. 
state, supra. Upon examination that 
case discloses that the Arkansas Con- 
stitution provided that the legislature 
might, by the observation of a pres- 
cribed procedure, amend the Constitu- 
tion without submitting the proposed 
amendment to a vote of the people of 
the state, and the Bill of Rights in 
that Constitution contained a provi- 
sion not found in the Oregon Consti- 
tution, as follows: “Everything in this 
article is excepted out of the general 
powers of government.” 


The court held that the clause 
quoted exempted the provisions in the 
Bill of Rights from the authority de- 
legated to the legislature to amend 
the Constitution, and reserved the 
right to make any such amendment to 
the people themselves, so that the case 
is in fact an authority in support of 
the right of the people to adopt such 
an amendment. 

The case is readily distinguished 
from the instant case, for every pro- 
posed amendment to the Oregon Con- 
stitution, in order to become effective, 
must be approved by a majority vote 
of the people, recorded at a state elec- 
tion, and consequently, when approv- 
ed and adopted, such an amendment 
constitutes a direct expression of the 
will of the people in respect to the 
subject embraced by the particular 
measure, whether the same be pro- 
posed by initiative petition or by legis- 
lative resolution.” 


355. No report of the decision 
in Eason v. State is available to me 
but it appears from the annotation at 
page 1457 that it was conceded that 
a constitutional provision might be 
repealed if done in the proper manner, 
viz.: by the people, who have the un- 
qualified right to act in the matter. 
The Court is reported to have said: 
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“And this unqualified right they 
can constitutionally exercise by means 
of the legislative action of the general 
assembly in providing by law for the 
call of a convention of the whole 
people to reconstruct or reform the 
government, either partially or entire- 
ly. And such convention, when assem~ 
bled and invested with the entire 
sovereign power of the whole people 
(with the exception of such of these 
powers as have been delegated to the 
Federal government), may rightfully 
strike out or modify any principle de- 
clared in the Bill of Rights, if not 
forbidden to do so by the Federal Con- 
stitution.” 


356. Both sides referred to a 
number of distinguished and well- 
known authors. I do not find it ad- 
vantageous to refer to them because 
the Indian Constitution must be inter- 
preted according to its own terms and 
in the background of our history and 
conditions. Citations of comments on 
the Indian Constitution would make 
this judgment cumbersome. I have 
had the advantage of very elaborate 
and able arguments on both sides and 
I must apply my own mind to the 
interpretation. 


357. The learned Attorney-Gene- 
ral brought to our notice extracts 
from 71i Constitutions. I admire the 
research undertaken but I find it of 
no use to me in interpreting Art. 368. 
First the language and the setting of 
each Constitution is different. Apart 
from the decisions of the Courts in 
United States there are no judicial 
decisions to guide us as to the mean- 
ing of the amending clauses in these 
constitutions. Further, if it is not 
helpful to argue from one Act of Par- 
liament to another (see Commr. of 
Stamps, Straits Settlements wv. Oei 
Tiong Swan, 1933 AC. 378 at p. 389), 
much less would it be helpful to argue 
from one Constitution to another dif- 
ferent Constitution (see Bank of To- 
ranto v. Lambe, (1887) 12 AC 575 at 
p. 587). 


358, During the course of the 
arguments I had drawn the attention 
of the Counsel to the decision of the 
Supreme Court of Ireland in State (at 
the prosecution of Jeremiah Ryan) v. 
Captain Michael Lennon, 1935 Ir. R. 
170 and the respondents place great 
reliance on it. I may mention that 
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this case was not cited before the 
Bench hearing Golak Nath’s case, 
(1967) 2 SCR 762 = (AIR 1967 SC 
1643). On careful consideration of this 
case, however, I find that this case 
is distinguishable and does not afford 
guidance to me in interpreting Arti- 
cle 368 of the Constitution. 


359. In order to appreciate the 
difference between the structure of 
Art. 50 of the Irish Constitution of 
1922 and Article 368 of the Indian 
Constitution, it is necessary to set out 
Article 50, before its amendment. It 
reads: 


“50. Amendments of this Consti- 
tution within the terms of the Sche- 
duled Treaty may be made by the 
Oireachtas but no such amendment, 
passed by both Houses of the Oireach- 
tas, after the expiration of a period of 
eight years from the date of the com- 
ing into operation of this Constitution, 
Shall become law, unless the same 
shall, after it has been passed or 
deemed to have been passed by the 
said two Houses of the Oireachtas, 
have been submitted to a Referendum 
of the people, and unless a majority 
of the voters on the register shall 
have recorded their votes on such Re- 
ferendum, and either the votes of a 


‘majority of the voters on the regis- 


ter, or two-thirds of the votes record- 


b ed, shall have been cast in favour of 


such amendment. Any such amend- 
ment may be made within the said 
period of eight years by way of ordi- 
nary legislation, and as such shall be 
subject to the provisions of Art. 47 
hereof.” 


360. It will be noticed, that 
after the expiry of the period of eight 
years mentioned in the article, the 
amending power was not with the 
Oireachtas as every amendment had 
to be first passed by the two Houses 
of the Oireachtas and then submitted 
to a referendum of the people, and the 
condition of the referendum was that 
a majority of the voters on the regis- 
ter shall have recorded their votes on 
such referendum, and either the votes 
of a majority of the voters on the 


register, or two-thirds of the votes 
recorded shall have been cast in 
favour of such amendment. So, in 


fact, after the expiry of the first eight 
years, the amendments had to be 


- made by the people themselves. In 
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‘our Article 368 people as such are not 
associated at all in the amending pro- 
cess, 

361. Further, the Irish Con- 
stitution differed from the Indian 
Constitution in other respects. It did 


not have a Chapter with the heading 


of fundamental rights, or a provision 
like our Art. 32 which is guaranteed. 
The words “fundamental rights’ were 
deliberately omitted from the Irish 
Constitution (see foot note 9 page 67, 
The Irish Constitution by Barra 
O’ Briain, 1929), At the same time, 
there was no question of any guaran- 
tee to any religious or other minori- 
ties in Ireland. 

362. It will be further noticed 
that for the first eigth years an 
amendment could be made by way of 
ordinary legislation, i. e. by ordinary 
legislative procedure. The sixth 
amendment had deleted from the end 
of this article the words “and as such 
shall be subject to the provisions cf 
Article 47 which provided for a re- 
ferendum hereof.” Inother words, for 
the first eight years it was purely a 
flexible constitution, a constitutional 
amendment requiring no special pro- 
cedure. 

363. With these differences in 
mind, I may now approach the actual 
decision of the Supreme Court. 


364. The High Court and the 
Supreme Court were concerned with 
the validity of the Constitution 
(Amendment No. 17) Act, 1931 (No. 37 
of 1931) having regard to the provi- 
sions of the Constitution. The validity 
of that Act depended on the validity 
of the Constitution (Amendment No. 
10) Act, 1928, No. 8 of 1928, and of 
the Constitution (Amendment No. 16) 
Act, 1929, No. 10 of 1929. 

365. The Constitution (Amend- 
ment No. 17) Act 1931 was passed as 
an Act of the Oireachtas on October 
17, 1931 i.e. some -11 months after the 
expiry of the period of 8 years men- 
tioned in Article 50 of the Constitu- 
tion, as originally enacted. It was not 
submitted to a referendum of the peo- 
ple. It was described in its long title 
as an 


“Act to amend the Constitution 
by inserting therein an Article mak- 
ing better provision for safeguarding 


the rights of the people and contain- - 


fA. 4, Re 


ing provisions for meeting a preva- 
lence of disorder.” 


But there is no doubt that it affected 
various human rights which were 
granted in the Irish Constitution. 
366. The Constitution (Amend- 
ment No. 10) Act No. 8 of 1928 re- 
moved Articles 47 and 48 of the Con- 
stitution and also the words “and as 
such shall be subject to the provisions 
of Article 47 thereof’ from the end of 
Article 50 as originally enacted. Con- 
stitution (Amendment No. 16) Act No. 
10 of 1929 purported to amend Arti- 
cle 50 of the Constitution by deleting 
the words “eight years” and inserting 


in place thereof the words “sixteen 
years” in that Article. 
367. The impugned amend- 


ment was held valid by the High 
Court. Sullivan P. J. interpreted the 
word “amendment” in Art. 50 widely 
relying on Edwards v. Attorney Gene- 
ral for Canada, 1930 AC 124. Meredith 
J. relied on the fact that the width of 
the power of amendment for the period 
during the first eight years was co- 
extensive with the period after eight 
years and he could find no distinction 
between Articles of primary import- 
ance or secondary importance. O’Byrne 
J. could not see any distinction he- 
tween the word “amendment” and the 
words “amend or repeal.” 


368. In the Supreme Court, 
the Chief Justice first noticed “that 
the Constitution was enacted by 
the Third Dail, sitting as a Con- 
stituent Assembly, and not by the 
Oireachtas, which, in fact, it created.” 
He read three limitations in the Con- 
stitution. The first. he described as 
the over-all limitation, thus: 

“The Constituent Assembly de- ` 
clared in the forefront of the Consti- 
tution Act (an Act which it is not 
within the power of the Oireachtas to 
alter, or amend, or repeal), that all 
lawful authority comes from God to 
the people, and it is declared by Arti- 
cle 2 of the Constitution that “all 
powers of government and all autho- 
rity, legislative, executive and judicial 
in Ireland are derived from the people 
of Ireland...... ” (p. 204) 

369. The limitation was dedu- 
ced thus: 

“It follows that every act, whe- 
ther legislative, executive or judicial, 
in order to be lawful under the Con- 
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stitution, must be capable of being 
justified under the authority thereby 
declared to be derived from God.” 


370. Now this limitation in so 
far as it proceeds from or is derived 
from the belief in the Irish State that 
all lawful authority comes from God 
to the people, can have no application 
to our Constitution. 

371. The second limitation he 
deduced from Section 2 of the Irish 
Free State Act and Article 50 of the 
Trish Constitution. It was that any 
amendment repugnant to the Schedul- 
ed Treaty shall be void and inopera- 
tive. 

372. The third limitation was 
put in these words: 

“The Third Dail Eireann has, 
therefore, as Constituent Assembly, cf 
its own supreme authority, proclaim- 
ed its acceptance of and declared, in 
relation to the Constitution which it 
enacted, certain principles, and in lan- 
guage which shows beyond doubt that 
they are stated as governing principles 
which are fundamental and absolute 
(except as expressly qualified), and, 
so, necessarily, immutable. Can the 
power of amendment given to the Oir- 
eachtas be lawfully exercised in such 
a manner as to violate these principles 
which, as principles, the Oireachtas 
has no power to change? In my opin- 
ion there can be only one answer to 
that question, namely, that the Con- 
stituent Assembly cannot be supposed 
to have in the same breath declared 
certain principles to be fundamental 
and immutable, or conveyed that sense 
in other words, as by a declaration of 
inviolability, and at the same time to 
have conferred upon the Oireachtas 
power to violate them or to alter 
them. In my opinion, any amendment 
of the Constitution, purporting to be 
made under the power given by the 
Constituent Assembly, which would 
be a violation of, or be inconsistent 


with, any fundamental principle. so 
declared, is necessarily outside the 


scope of the power and invalid and 
void.” (p. 209) ` 


373. He further said that these 
limitations would apply even after 
the expiry of eight years. He said: 

“I have been dealing with limita- 
tions of the power of amendment in 
relation to the kinds of amendments 
which do not fall within the scope of 
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the power and which are excluded 
from it always, irrespective of the 
time when, i.e. within the preliminary 
period of eight years or after, or the 
process by which, the amendment is 
attempted.” (p. 209) 


374. He then approached the 
validity of the 16th Amendment in 
these words: 


“Was, then, the Amendment No. 
16 lawfully enacted by Act No. 10 of 
1929? There are two principal grounds 
for impeaching its validity; the first, 
the taking away whether validly or 
not, in any case the effective removal 
from use, of the Referendum and the 
right to demand a Referendum; the 
second, that the Amendment No. 16 
is not within the scope of the power 
of amendment, and therefore the Oir- 
eachtas was incompetent to enact it.” 
(p. 212) 


3056 He thought: 


“The Oireachtas, therefore, which 
owes itS existence to the Constitution, 
had upon its coming into being such, 
and only such, power of amendment 
(if any) as had been given it by the 
Constituent Assembly in the Constitu- 
tion, that is to say, the express power 
set out in Article 50, and amendments 
of the Constitution could only be 
validly made within the limits of that 
power and in the manner prescribed 
by that power.” (p. 213) 


376. He then observed: 


“Now, the power of amendment 
is wholly contained in a single Article, 
but the donee of the power and the 
mode of its exercise are so varied 
with regard to a point of time as to 
make it practically two separate 
powers, the one limited to be exercis- 
ed only during the preliminary period 
of eight years. the other, a wholly dif- 
ferent and permanent power, to come . 
into existence after the expiry of that 
preliminary period and so continue 
thereafter.” (p. 213) 

377. After referring to the 
condition (it shall be subject to the 
provisions of Article 47) he thought: 

“The Constituent Assembly, even 
during the preliminary period, would 
not relax the ultimate authority of 
the people, and expressly reserved to 
the people the right to intervene when 
they considered it necessary to re- 
strain the action ofthe Oireachtas af- 
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fecting the Constitution. The frame of 
this provision makes it clear to my 
mind that, even if, by amendment of 
the Constitution under the power, 
Article 47 might cease to- apply to 
ordinary legislation of the Oireachtas, 
the provisions of that clause were de- 
clared, deliberately, expressly and in 
a mandatory way, to be kept in force 
and operative for the purvose of 
amendments of the Constituticn during 
the preliminary period of eigh; years.” 
(p. 213) 


378. According to him 


“the permanent power of amend- 
ment, to arise at the expiry of the 
period of eight years, is a wholly dit- 
ferent thing both as to the donee of 
the power and the manner of its exer- 
cise.” 

' 379. He held. that it was not 
competent for the Oireachtas to re- 
move from the power granted to it by 
the Constituent Assembly the requi- 
sites for its exercise attached to it in 
the very terms of donation of the 
power. He observed: 


“That provision of the Statute, 
No. 8 of 1928, was bad, in my opinion, 
as being what is called in the general 
law of powers ‘an excessive execution.’ 
It was outside the scope of the power. 
- We have not been referred to, nor 
have I found, any precedent for such 
a use of a power. I do not believe that 
there can be a precedent because it 
defies logic and reason. It was, there- 
fore, invalid in my opinion.” (p. 216) 

380. Regarding the substitution 
of “sixteen years” for the words 
“eight years” he said: 

“Tf this amendment is good there 
is no reason why the Oireachtas 
should not have inserted or should not 
even yet insert, a very much larger 
term of years or, indeed, delste the 
whole of Article 50 from the words 
“by the Oireachtas” in the second line 
to the end of the Article.” (p 216) 


381. Later he observed 


“The attempt to take from the 
people this right, this exclusive power 
and authority and to confer on the 
Oireachtas afull and uncontrolled 
power toamend the Constitution with- 
out reference to the people (even though 
for a period of years, whether it be 
until 1938 or Tibb’s Eve, a matter of 
indifference in the circumstanzes) was 


A. I. R. 


described by counsel in, I think, ac- 
curate language, as a usurpation, for 
it was done in my opinion without 
legal authority.” (p. 217) 

382. He then repelled the argu- 
ment that Section 50 conferred the 
power to amend the Article itself. His 
reasons for this conclusion are sum- 
marised thus at page 219: 

“In my opinion, on the true in- 
terpretation of the power before us, 
upon a consideration of express prohi- 
bition, limitations and requirements of 
the clause containing it, the absence of 
any express authority, the donation of 
the effective act in the exercise of the 
power to the people as a whole, the 
relevant surrounding circumstances to 
which I have already referred and the 
documents and their tenor in their en- 
tirety, there is not here, either express- 
ly or by necessary implication, any 
power to amend the power of amend- 
ment itself.” 


383. I cannot agree with the 
learned Attorney-General that the 
sole basis of Kennedy C. J.'s deci- 
sion was that Article 50 did not con- 
tain an express power of amending 
the provisions of Article 50 itself. He 
gave various reasons which I have re- 
ferred to above. 


384. Fitz Gibbon J. held that 
the word “amendment” was wide 
enough to include a power to amend 
or alter -or repeal and there is no exe 
press prohibition in Article 50 itself 
that any article of the Constitution in- 
cluding Article 50 could not be 
amended. The only limitation that he 
could find was that the provisions of 
the Scheduled Treaty could not be 
amended. He observed: 

“I see no ground for holding that 
either of these Articles could not have 
been amended by the Oireachtas sub- 
ject to a Referendum of the people 
after the period of eight years, and, 
if so, it follows that the same amend- 
ment, e.g., the deletion of the word 


t. “no” in Article 43 could be made “by 


way of ordinary legislation” within 
that period, or within sixteen years, 
after eight had been altered to six- 
teen”. (p. 228) 


385. In other words, according 
to him, if the Oireachtas subject to a 
referendum of the people mentioned 
in Article 50 could amend any Article, 
so could Oireachtas during the period 
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of eight years. But he noticed that in 
other Constitutions, there are articles, 
laws or provisions which are specifi- 
cally described as “Fundamental” e.g., 
Sweden, or “Constitutional” e.g., Aus- 
tria. Czechoslovakia and France, m 
respect of which the Constitution ex- 
pressly restricts the power of amend- 
ment, but in the Constitution of the 
Saorstat there is no such segregation, 
and the power of amendment which 
applies to any Article appears to me 
to be equally applicable to all others, 
subject, of course, to be restriction in 
respect of the Scheduled Treaty. He 
later observed: - 

“Unless, therefore, these rights 
appear plainly from the express pro- 
visions of our Constitution to be ina- 
lienable, and incapable of being modi- 
fied or taken away by any legislative 
act, I cannot accede to the argument 
that the Oireachtas cannot alter, modi- 
fy, or repeal them. The framers of our 
Constitution may have intended “to 
bind man down from mischief by the 
chains of the Constitution,” but if they 
did, they defeated their object by 
handing him the key ofthe padlock in 
Article 50”. (p. 234) 

386. Murnaghan J. stressed 
the point that “this direct consultation 
of the people’s will does indicate that 
all matters, however fundamental, 
might be the subject of amendment. 
On the other hand the view contend- 
ed for by the appellants must go to 
this extreme point, viz., that certain 
Articles or doctrines of the Constitu- 
tion are utterly incapable of altera- 
tion at any time even if demanded by 
an absolute majority of the voters.” 

387. This observation really 
highlights the distinction between 
Article 50 of the Irish Constitution 
and Art. 368 of the Indian Constitu- 
tion. As.I have already observed, 
there is no direct consultation of the 
people’s will in Article 368 of our Con- 
stitution. 

388. The only limitation he 
could find in Article 50 was that the 
amendment to the Constitution musf 
be within the terms of the Scheduled 
Treaty. l 

389. As I have observed ear- 
lier, I find Article 50 of the Irish Con- 


stitution quite different in structure. 


from Article 368 of the Indian Consti- 
tution and I do not think it is per- 
missible to argue from Article 50 of 
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the Irish Constitution to -Article 368 
of the Indian Constitution. Be that 
as it may, if I had to express my 
concurrence, I would express con- 
currence with the view of the learn- 
ed Chief Justice in so far as he said 
that the Oireachtas could not in- 
crease its power of amendment by 
substituting sixteen years for the 
words “eight years”. 


3990. I had also invited atten- 
tion of Counsel to Moore v. Attorney- > 
General for the Irish Free State, 1935 
AC 484, and the respondents rely 
heavily on it. In this case the vali- 
dity of the Constitution (Amendment 
No. 22) Act, 1933 (Act 6 of 1933) was 
involved. It was alleged that this 
amendment was no bar to the main- 
tenance by the petitioners, who were 
the appellants, of their appeal before 
cary Judicial Committee, as it was 
void. 


391. On May 3, 1933, the 
Oireachtas passed an Act, No. 6 of 
1933, entitled the Constitution (Re- 
moval of Oath) Act, 1933. That Act, 
by Section 2, provided that Section 2 
of the Constitution of the Irish Free 
State (Saorstat Eireann) Act, 1922, 
should be repealed, and, by Section 3 
that Article 50 of the Constitution 
should be amended by deleting the 
words “within the terms of the Sche- 
duled Treaty.” 


| 392. Finally, on November 15, 
1933, tħe Oireachtas, enacted the 
Constitution (Amendment No. 22) Act, 
1933, amending Article 66 of the 
Constitution so as to terminate the 
right of appeal to His Majesty in 
Council, 

393. The validity of the last 

amending Act depended on whether 
the earlier Act, No. 6 of 1933, was 
valid, namely, that which is directed 
to removing from Article 50 the con- 
dition that there can be no amend- 
ment of the Constitution unless it is 
within the terms of the Scheduled 
Treaty, 
‘394. Iù appears that Mr. Wil- 
frid Greene, arguing for the peti- 
tioners, conceded that the Constitu- 
tion (Amendment No. 16) Act, 1929 
was regular and that the validity of 
the subsequent amendments could not 
be attacked on the ground that they 
had not been submitted to the people 
by referendum. 
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395. (It is true that the Judi- 
‘cial Committee said that Mr. Greene 
rightly conceded this point but we 
do not know the reasons which im-~ 
pelled the Judicial Committee to say 
that the concession was rightly made. 
In view of the differences between 
Article 50 of the Irish Constitution 
and: Article 368 of our Constitution, 
this concession cannot have any im- 
portance in the present case. The ac~ 
tual decision in the case is of no as- 
sistance to us because that proceeds 
on the basis that the Statute of West- 
minster had removed the restriction 
contained in the Constitution of the 
Irish Free State Act, 1922. 


396. Mr. Greene challenged 
the validity of Act No. 6 of 1933 by 
urging: 

“The Constitution derived its 


existence not from any legislature of 
the Imperial Parliament but solely 
from the operations of an Irish body, 
the Constituent Assembly, which is 
called in Ireland the Third Dail Eire- 


ann. This body, it is said, though 
mentioned in the Irish Free State 
(Agreement) Act, 1922, was in fact 


elected pursuant to a resolution pass- 
ed on May 20, 1922, by the Second 
Dail Eireann, an Irish Legislative As- 
sembly. The Third Dail Eireann was 
thus, it was alleged, set up in Ireland 
by election of the people of Ireland 
of their own authority as a Constitu- 
ent Assembly to create a Constitution, 
and having accomplished its work 
went out of existence, leaving no suc- 
cessor and no body in authority ca- 
pable of amending the Constituent 
Act. The result of that argument is 
that a Constitution was established 
which Mr. Greene has described as a 
semi-rigid Constitution—that is, "one 
capable of being amended in detail in 
the different articles according to 
their terms, but not susceptible of 
any alteration so far as concerns the 
Constituent Act, unless perhaps by 
the calling together of a new Consti- 
tuent Assembly by the people of Tre- 
land. Thus the articles of the Cons- 
titution may only be amended in ac- 
cordance with Article 50, which limits 
amendments to such as are within the 
terms of the Scheduled Treaty. On 
that view Mr. Greene argues that the 
law No. 6 of 1933. is ultra vires and 
hence that the amendment No. 22 of 
1933 falls with it.” (p. 496) 


397. Mr. Greene referred their 
Lordships to, State (Ryan) v. Lennon, 
1935 Irish Reports 170. In that case 
Chief Justice Kennedy is reported to 
have expressed a view which corres- 
ponds in substance to that contended 
for by Mr. Greene. 


398. Now it is these conten- 
tions which I have just set out and 
which their Lordships could not ac- 
cept. They observed: 


“In their opinion the Constituent 
Act and the Constitution of the Irish 


. Free State derived their validity from 


the Act of the Imperial Parliament, 
the Irish Free State Constitution Act, 
1922. This Act established that the 
Constitution, subject to the provisions 
of the Constituent Act, should be the 
Constitution of the Irish Free State 
and should come into operation on be- 
ing proclaimed by His Majesty, as 
was done on December 6, 1922. The 
action of the House of Parliament was 
thereby ratified.” (p. 497) 


399. The position was summed 
up as follows: 


“(1) The Treaty and the Constitu- 
ent Act respectively form parts of the 
Statute Law of the United Kingdom, 
each of them being parts of an Im- 
perial Act. (2) Before the passing of 
the Statute of Westminster it was 
not competent for the Irish Free State 
Parliament to pass an Act abrogating 
the Treaty because the Colonial Laws 
Validity Act forbade a dominion le- 
gislature to pass a law repugnant to 
an Imperial Act. (3) The effect of the 
Statute of Westminster was to re- 
move the fetter which lay upon the 
Irish Free State Legislature by reason 
of the Colonial Laws Validity Act. 
That Legislature can now pass Acts 
repugnant to an Imperial Act. In this 
case they have done so.” (p. 498) 


400. ‘I think that summary 
makes it quite clear that it was be- 
cause of the Statute of Westminster 
that the Irish Free State Parliament 
was enabled to amend the Constitu- 
tion Act. 


Part IV—Validity of 24th Amendment 


401. Now I may deal with the 
question whether the Constitution 
(Iwenty-Fourth Amendment) Act, 
1971 is valid. It reads thus: 
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(2) In Article 13 of the Constitu- 
tion, after clause (3), the following 
clause shall be inserted, namely:— 

*(4) Nothing in this article shall 
apply to any amendment of this Cons- 
titution made under Article 368.” 

(3) Article 368 of the Constitution 
shall be re-numbered as clause (2) 
thereof, and— 

(a) for the marginal heading to 
that article, the following marginal 
heading shall be substituted, name- 
ly:— 

. “Power of Parliament to amend 
the Constitution and procedure there- 
for”: 

(b) before clause (2) as so re- 
numbered, the following clause shall 
be inserted, namely:— 

“(1) Notwithstanding anything in 
this Constitution, Parliament may in 
exercise of its constituent power 
amend by way of addition, variation 
or repeal any provision of this Cons- 
titution in accordance with the proce- 
dure laid down in this article.”; 


(c) in clause (2) as so re-number- 
ed, for the words “it shall be present- 
ed to the President for his assent and 
upon such assent being given to the 
Bill,”, the words “it shall be present- 
ed to the President who shall give 
his assent to the Bill and thereupon” 
shall be substituted; 

. (d) after clause (2) as so re-num- 
bered, the following shall be insert- 
ed, namely:— 

(3) Nothing in Article 13 shall 
apply to any amendment made under 
this article.” 


402. According to the peti- 
tioner, the 24th Amendment has 
sought to achieve five results: 


(i) It has inserted an express pro- 
vision in Article 368 to indicate that 
the source of the amending power 
will be found in that Article itself. 

(ii) It has made it obligatory on 
the President to give his assent to any 
Bill duly passed under that Article. 

(iti) It has substituted the words 
“amend by way of addition, variation 
or repeal...... ” in place of the bare 
concept of “amendment” in the Arti- 
cle 368. 

(iv) It makes explicit that when 
Parliament makes a constitutional 
amendment under Article 368 it acts 
“in exercise of its constituent power.” 
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(v) It has expressly provided, by 
amendments in Articles 13 
that the bar in Art. 13 against ab- 
ridging or taking away any of the 
fundamental rights should not apply 
to any amendment made under Arti- 
cle 368.” 


403. Mr. Palkhivala did not 
dispute that the amendments covered 
by (i) and (ii) above were within the 
amending power of Parliament. I do 
not find it necessary to go into the 
question whether Subba Rao, C. J. 
rightly decided that the amending 
power was in List I, Entry 97, cr 
Article 248, because nothing turns on 
it now. 


404, Mr. Palkhivala rightly 
conceded that Parliament could valid- 
ly amend Article 368 to transfer the 
source of amending power from List I, 
Entry 97 to Article 368. 

405. Mr. Palkhivala 
contended that 


“if the amendments covered by 
(iii) and (iv) above are construed as 
empowering Parliament to exercise 
the full constituent power of the peo- 
ple themselves, and as vesting in Par- 
liament the ultimate legal sovereignty 
of the people, and as authorising Par- 
liament to alter or destroy all or any 
of the essential features, basic ele- 
ments and fundamental principles of 
the Constitution (hereinafter referred 
to “essential features”), the amend- 
ments must be held to be illegal and 
void.” 

He further urges that 

“if the amendment covered by (v) 
is construed as authorising Parlia- 
ment to damage or destroy the essence 
of all or any of the fundamental 
rights, the amendment must be held 
to be illegal and void.” 

He says that the 24th Amendment is 
void and illegal for the following rea- 
sons: x 


“A creature of the Constitution, 
as the Parliament is, can have only 
such amending power as is conferred 
by the Constitution which is given by 
the people unto themselves. While 
purporting to exercise that amending 
power, Parliament cannot increase 
that very power. No doubt, Parlia- 
ment had the power to amend Arti- 
cle 368 itself, but that does not mean 
that Parliament could so amend’ Arti- 
cle 368 as to change its own amend- 


however 


and 368, - 


+ 
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ing power, beyond recognition. A 
creature of the Constitution canaot 
enlarge its own power over the Cons- 
titution, while purporting to act under 
it, any more than the creature of an 
ordinary law can enlarge its own 
power while purporting to act under 
that law. The power of amendment 
cannot possibly embrace the power to 
enlarge that very power of amend- 
ment, or to abrogate the limitations, 
inherent or implied, in the terms on 
which the power was conferred. The 
contrary view would reduce the whole 
principle of inherent and implied li- 
mitations to an absurdity.” 


. 406. It is contended on behalf 
of the respondents that the 24th 
Amendment does enlarge the power of 
Parliament to amend the Constitution, 
if Golak Nath’s case, (1967) 2 SCR 762 
=(AIR 1967 SC 1648), limited it. and 
as Article 368 clearly contemplates 
amendment of Article 368 itself, Par- 
liament can confer additional powers 
of amendment on it. 


407. Reliance was placed on 
Ryan’s case, 1935 Ir R 170 and 
Moore’s case, 1935 AC 484. I have al- 
ready dealt with these cases. 


408. It seems to me that it is 
not legitimate to interpret Article 368 
in this manner.. Clause (e) of the pro- 
viso does not give any different power 
than what is contained in the main 
article. The meaning of the expres- 
sion “Amendment of the Constitu- 
tion” does not change when one reads 
the proviso. If the meaning is the 
same, Article 368 can only be amend- 
ed so as not to change its . identity 
completely. Parliament, for instance, 
could not make the Constitution un- 
controlled by changing the prescribed 
two thirds majority to simple majo- - 
rity. Similarly it cannot get rid of 
the true meaning of the expression 
“Amendment of the Constitution” so 
as to derive power to abrogate funda- 
mental rights. 


409. If the words “notwith- 
_|standing anything in the Constitution” 
are designed to widen the meaning of 
the words “Amendment ofthe Consti- 
tution” it would have to be held void 
as beyond the amending power. But I 
do not read these to mean this. They 
have effect to get rid of the argu- 
Iment that Article 248 and Entry $7, 
List I contains the power of amend- 
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ment. Similarly, the insertion of the 
words “in exercise of its constituent 


power” only serves to exclude Arti- 
cle 248 and Entry 97, List I and em- 
phasize that it is not ordinary legis- 
lative power that Parliament is exer- 
cising under Article 368 but legisla- 
tive power of amending the Constitu- 
tion. 


410. It was said that if Parlia- 
ment cannot increase its power of 
amendment clause (d) of Section 3 of 
the 24th Amendment which makes 
Article 18 inapplicable to an amend- 
ment of the Constitution would be 
bad. I see no force in this conten- 
tion. Article 13 (2) as existing pre- 
vious to the 24th Amendment as in- 
terpreted by the majority in Golak 
Nath’s case, (1967), 2 SCR 762=(AIR 
1967 SC 1643), prevented legislatures 
from taking away or abridging the 
rights conferred by Article 13. In 
other words, any law which abridged 
a fundamental right even to a small 
extent’ was liable to be struck down. 
Under Article 368, Parliament can 
amend every article of the Constitu- 
tion as long as the result is within the 
limits already laid down by me. The 
amendment of Article 18 (2} does not 
go beyond the limits laid down be- 
cause Parliament cannot even after 
the amendment abrogate or authorise 
abrogation or the taking away of fun- 
damental rights. Aften the amend- 
ment now a law which has the effect 
of merely abridging a right while re- 
maining within the limits laid down 


would not be liable to be struck 
down. 
411. ° In the result, in my opin- 


ion, the 24th Amendment as 
preted by me is valid. 

Part V.— Validity of Section 2 
of the Constitution (Twenty-fifth 
Amendment) Act, 1971. 

412. Section 2 of the Consti- 
tution (Twenty-fifth Amendment) Act, 
1971 enacted as follows:— 


(a) for clause (2). the following 
clause shall be substituted, namely:— 


*(2} No property shall be compul- 
sorily acquired or requisitioned save 
for a public purpose and save by au- 
thority of a law which provides for 
acquisition or requisitioning of the 
property for an amount which may 
be fixed by such law or which may. 
be determined in accordance with 


inter- 


Vid 
such principles and given in such 
manner as may be specified in such 
law. and no such law shall be called 
in question in any Court on the 
ground that the amount so fixed or 
determined is not adequate or that 
the whole or any part of such amount 
is to be given otherwise than in cash: 


Provided that in making any law 
providing for the compulsory acquisi- 
tion of any property of an educational 
institution established and administer- 
ed by a minority, referred to in cl. (1) 
of Article 30, the State shall ensure 
that the amount fixed by or determin- 
ed under such law for the acquisition 
of such property is such as would not 
restrict or abrogate the right guaran- 
teed under that clause.” 

(b) after clause (2A), the follow- 
ing clause shall be inserted, name- 

*(2B) Nothing in sub-clause (f) 
of clause (1) of Article 19 shall affect 
any such Jaw as is referred to in 
clause (2)-” 

413. There cannot be any 
doubt that the object of the amend- 
ment is to modify the decision given 
by this Court in Rustom Cavasijee 
Cooper v. Union of India. (1970) 3 
SCR 530=(AIR 1970 SC 564), where it 
was held by ten Judges that the 
Banking Companies (Acquisition and 
Transfer of Undertakings) Act violat- 
ed the guarantee of compensation 
under Article 31 (2) in that it provid- 
ed for giving certain amounts deter- 
mined according to principles which 
were not relevant in the determination 
of compensation of the undertaking of 
the named Banks and by the method 
’ prescribed the amounts so declared 
could not be regarded as compensa- 
tion. 


414. If we compare Art. 31 (2) 

as it stood before and after the 25th 
Amendment, the following changes 
seem to have þeen effected. Whereas 
before the amendment, Art. 31 (2) 
required the law providing for ac- 
' quisition to make provision for com- 
pensation by either fixing the amount 
of compensation or specifying the prin- 
ciples on which and the manner in 
which the compensation should be de- 
termined after the amendment Art. 31 
(2) requires such a law to provide for 
an “amount” which may be fixed by 
the law providing for acquisition or 

1973 S.C./98 VIII G—8 


KeESaAVahdanud V. OLALeE VL Iwlaia 


(Lin L Wrs Iaj {+4682 The AV] hte hve LUU 


requisitioning or which may be deter- 
mined in accordance with such princi- 
ples and given in such manner as may 
be specified in such law. In other 
words, for the idea that compensation 
should be given, now the idea is that 
an “amount” should be given. This 
amount can be fixed directly by law 
or may be determined in accordance 
with such principles as may be speci- 
fied. 

415. It is very difficult to com- 
prehend the exact meaning which can 
be ascribed to the word “amount”. In 
this context, it is true that it is being 
used in lieu of compensation, but 
the word “amount” is not a legal con- 
cept as “compensation’, is. 


416. According to Shorter Ox- 
ford English Dictionary, Third Edn. 
p. 57, the word “amount” has the fol- 
lowing meaning: 

“Amount (amount sb. 1710. (f. the 
vb.) 1. The sum total to which any- 
thing amounts up; spec. the sum of 
the principal and interest 1796. 2. fig. 
The full value, effect, or significance 
1732. 3. A quantity or sum viewed as 
a total 1833.” 


417. According to 
Third New International 
p. 72, “amount” means: 


“amount 1 a: the total number of 
quantity; AGGREGATE (the amount 
of the fine is doubled); SUM, NUM- 
BER (add the same amount to each 
column) (the amount of the policy is 
10,000 dollars) b: the sum of indivi- 
duals (the unique amount of worth- 
less IOU’s collected during each day’s 
business——-R. L. Taylor) ec: the quan- 
tity at hand or under consideration 
(only a small amount of trouble in- 
volved) (a surprising amount of pa- 
tience) 2: the whole or final effect, 
significance, or import (the amount of 
his remarks is that we are hopelessly 
beaten) 3: accounting: a principal sum 
and the interest on it syn see SUM.” 

418. I have also seen the 
meaning of the word “amount” in the 
Oxford English Dictionary, Volume 1 
p. 289, but it does not give me much 
guidance as fo the meaning to be put 
in Article 31 (2), as amended. The 
figurative meaning, i. e, the full 
value, I cannot give because of the de- 
liberate omission of the word “com- 
pensation” and substitution of the 
word “amount” in lieu thereof, 


= 
„> 


Webster’s 
Dictionary, 
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419. Let us then see if the 
other part of the article throws any 
light on the word “amount”: The 
article postulates that in some cases 
principles may be laid down for de- 
termining the amount and these prin- 
ciples may lead to an adequate 
amount or an inadequate amount. So 
this shows that the word “amount” 
here means something to be given in 
lieu of the property to be acquired but 
this amount has to and can be work- 
ed out by laying down certain princi- 
ples. These principles must then have 
a reasonable relationship to the pro~- 
perty which is sought to be acquired. 
If this is so, the amount ultimately 
arrived at by applying the principles 
must have some reasonable relation- 
ship with the property to be acquir- 
ed; otherwise the principles of the Act. 
could hardly be principles within the 
meaning of Article 31 (2). 


429. If this meaning is given 
to the word “amount”, namely, that 
the amount given in cash or otherwise 
is of such a nature that it has been 
worked out in accordance with the 
principles which have relationship to 
the property to be acquired, the ques- 
` tion arises: what meaning is to be 
given to the expression “the amount. 
so fixed”. The amount has to be fix- 
ed by law but the amount so fixed by 
law must also be fixed in accordance 
with some principles because it could 
not have been intended that if the 
amount is fixed by law, the legisla- 
` ture would fix the amount arbitrarily. 
It. could not, for example, fix the 
amount by a lottery. 


421. Law is enacted by pass- 

ing a bill which is introduced. The 
Constitution and legislative procedure 
contemplate that there would be dis- 
cussion and in debate, the Govern- 
ment spokesman in the legislature 
would be able to justify the amount 
which has been fixed. Suppose an 
amendment is moved to the amount 
fixed. How would the debate pro- 
ceed? Can the Minister say— “This 
amount is fixed as it is the Govern- 
ment’s wish.” Obviously not. There- 
- lfore, it follows that the amount, if 
fixed by the legislature, has also to be 
fixed according to some principles. 
These principles cannot be different 
from the principles which the legisla- 
ture would lay down. 


A.I. R. 


422. In this connection it must 
be borne in mind that Article 31 (2) 
is still a fundamental right. Then, 
what is the change that has been 
brought about by the amendment? It 
is no doubt that a change was intend- 
ed. It seems to me that the change 
effected is that a person whose prc- 
perty is acquired can no longer claim 
full compensation or just compensa- 
tion but he can still claim that the 
law should Jay down principles to de- 
termine the amount which he is to 
get and these principles must have a 
rational relation to the property 
sought to be acquired. If the law 
were to lay down a principle that the 
amount to be paid in lieu of a brick 
of gold acquired shall be the same 
as the market value of an ordinary 
brick or a brick of silver it could not 
be held to be a principle at all. Simi- 
larly if it is demonstrated that the 
amount that has been fixed for the 
brick of gold is the current value of 
an ordinary brick or a brick of silver 
the amount fixed would be illegal. If 
I were to interpret Art. 31 (2) as 
meaning that even an arbitrary or il- 
lusory or a grossly low amount could 
be given, which would shock not only 
the judicial conscience but the von- 
science of every reasonable human be- 
ing, a serious question would arise. 
whether Parliament has not exceeded 
its amending power under Art. 368 of 
the Constitution. The substance of the 
fundamental right to property, under 
Art. 31, consists of three things: one, 
the property shall be acquired by or 
under a valid law; secondly, it shall 
be acquired only for a public purpose. 
and, thirdly, the person whose proper- 
ty has been acquired shall be given 
an amount in lieu thereof, which, as 
I have already said, is not arbitrary, 
illusory or shocking to the judicial 
conscience or the conscience of man- 
kind. I have already held that Parlia- 
ment has no power under Art. 368 to 
abrogate the fundamental rights but 
ean amend or regulate or adjust them 
in its exercise of amending powers 
without .destroying them. Applying 
this to the fundamental right of pro- 
perty, Parliament cannot empower 
legislatures to fix an arbitrary amount 
or illusory amount or an amount that 
virtually amounts to confiscation, tak- 
ing all the relevant circumstances of 
the acquisition into consideration. 
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Same considerations apply to the 
manner of payment. I cannot interpret 
this to mean that an arbitrary manner 
of payment is contemplated. To give 
an extreme example, if an amount is 
determined or fixed at Rs. 10,000/-, a 
legislature cannot lay down that pay- 
ment will be made at the rate of 
Rs. 10/- per year or Rs. 10/- per 
month. 

423. Reference may be made 
to two cases that show that if discre- 
tion is conferred it must be exercised 
reasonably. 

424, In Roberts v. Hopwood, 
1925 AC 578 at p. 590, it was held 
that the discretion conferred upon 
the Council by Section 62 of the Me- 
tropolis Management Act, 1855, must 
be exercised reasonably. The follow- 
ing observations of Lord Buckmaster 
are pertinent: 

“It appears to me, for the reasons 
I have given, that they cannot have 
brought into account the consideration 
which they say influenced them, and 
that they did not base their decision 
upon the ground that the reward 
for work is the value of 
the work reasonably and even gener- 
ously measured, but that they took 
an arbitrary principle and fixed an 
arbitrary sum, which was not a real 
exercise of the discretion imposed 
upon them by the statute.” 

425. I may also refer to Lcrd 
Wrenbury’s observations at p. 613: 

“I rest my opinion upon higher 
grounds. A person in whom is vest- 
ed a discretion must exercise his dis- 
cretion upon reasonable grounds. A 
discretion does not empower a man to 
do what he likes merely because he 
is minded to do so—he must in the 
exercise of his discretion do not what 
he likes but what he ought. In other 
words, he must, by use of his reason, 
ascertain and follow the course which 
reason directs. He must act reason- 
ably.” 

426. In James Leslie Williams 
v. Haines Thomas, 1911 AC 381, the 
facts are given in the headnote as fol- 
lows:— l 

“Under Section 4 of the New 
South Wales Public Service Superan- 
nuation Act, 1903; the plaintiff was 
awarded by the Public Service Board 
a gratuity of 23£ 10s. ld. per men- 
sem, calculated for each year of ser- 
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vice from December 9, 1875, the date | 
of his permanent employment, upto 
December 23, 1895; and upon his ` 
claiming to have his service reckoned 
up to August 16, 1902, was awarded a 
further gratuity of one penny in res- | 
pect of each year subsequent to De- 
cember 23, 1895, up to August 16, . 
1902, the date of the commencement ` 
of the Public Service Act of that 


year.” 
427, The Judicial Committee 
held the award to be illusory. The 


Judicial Committee observed: 


saree it seems to their Lordships 
to be quite plain that an illusory 
award such as this—an award intend- ` 
ed to be unreal and unsubstantial— 
though made under guise of exercis- 
ing discretion, is at best a colourable ` 
performance, and tantamount to a 
refusal by the Board to exercise the _ 
discretion entrusted to them by Par- 
liament”. (p. 385) 

428. Although I am unable to 
appreciate the wisdom of inserting 
clause (2B) in Article 31, the effect of 
which is to make Article 19 (1) (£) 
inapplicable, I cannot say that it is an 
unreasonable abridgment of rights 
under Article 19 (1) (f). While pass- 
ing a law fixing principles the legis- 
latures are bound to provide a proce- 
dure for the determination of the 
amount, and if the procedure is arbi- 
trary that provision may well he 
struck down under Article 14. 

429. In view of the interpreta- 
tion which I have placed on the new 
Article 31 (2), as amended, it cannot 
be said that Parliament has exceeded 
its amending power under Article 368 
in enacting the new Article 31 (2). 

430. For the reasons aforesaid 
I hold that Section 2 of the Constitu- 
tion (Twenty-fifth Amendment) Act, 
1971, as interpreted by me, is valid. 


VALIDITY OF SECTION 3 OF THE 
CONSTITUTION (TWENTY-FIFTH 
AMENDMENT) ACT, 1971. 


431. Section 3 of the twenty- 
fifth amendment, reads thus: 

*3. After Article 31-B of the 
Constitution, the following article shall 
be inserted, namely:— 

*31-C. Notwithstanding anything 
contained in Article 13, no law giving 
effect to the policy of the State to- 
wards securing the principles specified 
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in clause (b) or clause (c) of Article 39 
shall be deemed to be void on the 
ground that it is inconsistent with, or 
_takes away or abridges any of the 

rights conferred by Article 14, Arti- 
cle 19 or Article 31; and no law con- 
taining a declaration that it is for 
giving effect to such policy shall be 
called in question in any Court cn 
the ground that it does‘ not give 
effect to such policy: 


Provided that where such law is 
made by the legislature of a State, 
the provisions of this article shall not 
apply thereto unless such law, having 
been reserved for the consideration of 
the President, has received his as- 
sent.” 


432. It will be noted that 
Article 31-C opens with the expres- 
sion “notwithstanding anything con- 
tained in Article 13”. This however 
cannot mean that not only fundamen- 
tal rights like Article 19 (1) (f) or 
Article 31 are excluded but all funda- 
mental rights belonging to the mi- 
norities and religious groups are also 
excluded. The article purports to save 
laws which a State may make to- 
wards securing the principles specified 
in Clause (b) or (c) of Article 39 
from being challenged on the ground 
that it is inconsistent with, or takes 
away or abridges any of the rights 
conferred by Article 14, 19 or 81. 
This is the only ground on which they 
cannot be challenged. It will be 
noticed that the article provides that 
if the law contains a declaration that 
it is for giving effect to such policy, 
it shall not be called in question in 
any Court on the ground that it does 
not give effect to such policy. In 
other words, once a declaration is 
given, no Court can question the law 
on the ground that it has nothing to 
do with giving effect to the policy; 
whether it gives effect to some other 
policy is irrelevant. Further, a law 
may contain some provisions dealing 
with the principles specified in cl. (b) 
or (c) of Article 39 while other sec- 
tions may have nothing to do with it, 
yet on the language it denies any 
Court power or jurisdiction to go into 
this question. 


433. In the face of the decla- 
ration, this Court would be unable to 
test the validity of incidental provi- 
sions which do not constitute an 


A. LR. 


essential and integral part of the 
policy directed to give effect to Arii- 
cle 39 (b) and Article 39 (c). 

434. In Akadasi Padhan v. 
State of Orissa, 1963 Supp (2) SCR 
691=(AIR 1963 SC 1047), Gajendraga- 
dkar, C. J, speaking for the Court, 
observed: ' 

“A law relating to a State mono- 
poly cannot, in the context, include all 
the provisions contained in the said 
law whether they have direct relation 
with the creation of the monopoly or 
not. In our opinion, the said expres- 
sion should be construed to mean the 
law relating to the monopoly in its 
absolutely essential features. If a law 
is passed creating a State monopoly, 
the court should enquire what are the 
provisions of the said law which are 
basically and essentially necessary for 
creating the State monopoly. It is 
only those essential and basie provi- 
sions which are protected by the 
latter part of Article 19 (6). If there 
are other provisions made by the Act 
which are subsidiary, incidental or 
helpful to the operation of the mono- 
poly, they do not fall under the said 
part and their validity must be judg- 
ed under the first part of Art. 19 (6). 

435, These observations were 
quoted with approval by Shah, J., 
speaking on behalf of a larger Bench 
in (1970) 3 SCR 530-582=(AIR 1970 
SC 564). After quoting the observa- 
tions, Shah, J., observed: 

“This was reiterated in Rashbihari 
Panda v. State of Orissa, (1969) 3 SCR 
374=(AIR 1969 SC 1081) Vrajlal 
Manilal & Co. v. State of Madhya 
Pradesh, (1970) 1 SCR 400=(AIR 1970 
SC 129) and Municipal Committee, 
Amritsar v. State of Punjab, (1969) 
3 SCR 447=(AIR 1969 SC 1100)”. 

436. While dealing with the 
validity of the Bombay Prohibition 
Act (XXV of 1949), this Court in 
State of Bombay v. F. N. Balsara, 
1951 SCR 682=(AIR 1951 S5C 318), 
struck down two provisions on the 
ground that they conflicted with the 
fundamental rights of freedom of 
speech and expression guaranteed by 
Article 19 (1) (a) of the Constitution. 
These provisions were Sections 23 (a) 
and 24 (1) (a), which read: 

“23. No person shall— 


(a) commend, solicit the use of, 
offer any intoxicant or hemp, or...... 
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24 (1). No person shall print or 
publish in any newspaper news-sheet, 
book, leaflet, booklet or any other 
single or periodical publication or 
otherwise display or distribute any 
advertisement or other matter— 


(a) which commends, solicits the 


use of, or offers any intoxicant or 
hemp...... m 
437. Section 23 (b) was also 


held to be void. It was held that 


“the words “incite” and “encour- 
age” are wide enough toinclude incite- 
ment and encouragement by words 
and speeches and also by acts and the 
words used in the section are so wide 
and vague that the clause must be 
held to be void in its entirety.” 


438. Section 23 (b) reads as 
follows: 

“23. No person shall— 

eI EE T 


(b) incite or encourage any mem- 
ber of the public or any class of in- 
dividuals of the public generally io 
commit any act, which frustrates or 
defeats the provisions of this Act, or 


any rule, regulation or order made 
thereunder, Or ....ccesese x 
439. Mr. Palkhivala contends, 


and I think rightly, that this Court 
would not be able to strike these pro- 
visions down if a similar declaration 
were inserted now in the Bombay 
Prohibition Act that this law is for 
giving effect to Article 47, which 
prescribes the duty of the State to 
bring about prohibition of the con- 
= sumption of intoxicating drinks. If a 
similar provision were inserted in the 
impugned Kerala Acts making it a 
criminal offence to criticise, frustrate 
or defeat the policy of the Acts, the 
provisions would be protected under 
Art. 31C. 

440. The only so-called protec- 
tion which is given is that if the legis- 
lature of a State passes such a law it 
must receive the President’s assent. It 
is urged before us that it is no pro- 
tection at all because the President 
would give his assent on the advice of 
the Union Cabinet. 


441. Article 31C in its nature 
differs from Art. 31A, which was in- 
serted by the Fourth Amendment. 

“314A. (1) Notwithstanding any- 
thing contained in Article 13, no law 
providing for — 
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(a) the acquisition by the State of 
any estate or of any rights therein or 
the extinguishment or modification of 
any such rights, or ° 

(b) the taking over of the mana- 
gement of any property by the State 
for a’ limited period either in the pu- 
blic interest or in order to secure the 
proper management of the property, 
or 


(c) the amalgamation of two or 
more corporations either in the public 
interest or in order to secure the pro- 
per management of any of the cor- 
porations, or 


(d) the extinguishment or modifi- 
cation of any rights of managing 
agents, secretaries and treasurers, 
managing directors, directors or mana- 
gers of corporations, or of any voting 
rights of shareholders thereof. or 


(e) the extinguishment or modifi- 
cation of any rights accruing by vir- 
tue of any agreement, lease or licence 
for the purpose of searching for, or 
Winning, any mineral or mineral cil, 
or the premature termination or vean- 
cellation of any such agreement, lease 
or licence, 


shall be deemed to be void on the 
ground that it is inconsistent with, or 
takes away or abridges any of the 
rights conferred by Article 14, Arti- 
cle 19 or Article 31: 
Provided that......... A 


442. In Art. 31A the subject- 
matter of the legislation is clearly 
provided, namely, the acquisition by 
the State of any estate or any rights 
therein. (Art. 31A (a)). Similarly, the 
subject-matter of legislation is specifi- 
cally provided in cls. (b), (c) and (d) 
of Art. 31A. But in Art. 31C the sky 
is the limit þecause it leaves to each 
State to adopt measures towards secu- 
ring the principles specified is cls. (b) 
and (c) of Art. 39. The wording of 
Arts. 39 (b) and 39 (c) is very wide. 
The expression “economie system” in 
Art. 39 (c) ‘may well include profes- 
sional and other services. According 
to Encyclopedia Americanna (1970 Ed. 
Vol. 9, p. 600) “economie systems are 
forms of social organization for pro- 
ducing goods and services and deter- 
mining how they will be distributed.” 
It would be difficult to resist the con- 
tention of the State that each provi- 
sion in the law has been taken for 
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the purpose of giving effect to the 


policy of the State. 


, 443. It was suggested that if 
- the latter part of Art. 31C, dealing 
with declaration, is regarded as un- 
constitutional, the Court will be en- 
titled to go into the question whether 
there is any nexus between the im- 
pugned law and Art. 39 (b) and Arti- 
cle 39 (c). I find it difficult to appre- 
ciate this submission. There may be 
no statement of State policy in a law. 
. Even if there is a statement of policy 
: Ín the Preamble, it would not control 
the substantive provisions, if unambi- 
guous. But assuming that there is a 
clear statement it would be for the 
State legislature to decide whether a 
provision would help to secure the 
objects. 


444, The Courts will be un- 
able to separate necessarily inciden- 
tal provisions and merely incidental. 
Further, as I have pointed out above, 
this question is not justiciable if the 
law contains a declaration that it is 
for giving effect to such a policy. Ac- 
cording to Mr. Palkhivala, Art. 31-C 
has four features of totalitarianism: (1) 
There is no equality. The ruling party 
could favour its own party members, 
(2) There need not be any freedom of 
speech, (3) There need be no personal 
- liberty which is covered by Art. 19 
(1) (b), and (4) The property will be at 
the mercy of the State. In other words, 
confiscation of property of an indivi- 
dual would be permissible. 


445. It seems to me that in 
effect, Art. 31C enables States to adopt 
any policy they like and abrogate 
Arts. 14, 19 and 31 of the Constitution 
at will. In other words, it enables the 
State to amend the Constitution. Arti- 
icle 14, for instance, would be limited 
by the State according to its policy 
and not the policy of the amending 
body, i.e. the Parliament, and so would 
be Arts. 19 and 31, while these funda- 
mental rights remain in the Constitu- 
tion. It was urged that when an Act 
of Parliament or a State Legislature 
delegates a legislative power within 
permissible limits the delegated legis- 
lation derives its authority from the 
Act of Parliament. It was suggested 
' that similarly, the State law would 
derive authority from Article 31-C. 
It is true that the State law would 
_ derive authority from Art. 31-C but 
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the difference between delegated 
legislation and the State law made 
under Art. 31-C is this: It is permis- 
sible, within limits, for a legislature 
to delegate its functions, and for the 
delegate to make law. Further the 
delegated legislation would be liable 
to be challenged on the ground of 
violation of fundamental rights re- 
gardless of the validity of the State 
Act. But a State legislature cannot be 
authorised to amend the Constituiion 
and the State law deriving authority 
from Art. 31C cannot be challenged 
on the ground that it infringes Arti- 
cles 14, 19 and 31. 


446. It will be recalled that 
Art. 19 deals not only with the right 
to property but it guarantees various 
rights: freedom of speech and expres- 
sion; right to assemble peaceably and 
without arms; right to form associa- 
tions or unions; right to move freely 
throughout the territory of India; 
right to practice any profession or to 
carry on any occupation, trade or 
business. I am unable to appreciate 
the reason for giving such powers to 
the State legislature to abrogate the 
above freedoms. In effect, Parliament 
is enabling State legislatures to de- 
clare that “a citizen shall not be free; 
he will have no freedom of speecn to 
criticise the policy of the State; he 
shall not assemble to protest against 
the policy; he shall be confined to a 
town or a district and shall not move 
outside his State; a resident of another 
State shall not enter the State which 
is legislating; he shall not, if a lawyer, 
defend people who have violated the 
law. It could indeed enable legislatures 


to apply one law to political oppo- . | 


nents of the ruling party and leave 
members of the party outside the 
purview of the law. In short, it enables 
a State Legislature to set up complete 
totalitarianism in the State. It seems 
that its implications were not realised 
by Parliament though Mr. Palkhiwala 
submits that every implication was . 
deliberately intended. 

4AT. I have no doubt that the 
State legislature and Parliament in its 
ordinary legislative capacity will not 
exercise this new power conferred on 
them fully but I am concerned with 
the amplitude of the power conferred 
by Art. 31C and not with what the 
legislatures may or may not do under 
the powers so conferred. 
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448. I have already held that 
` Parliament cannot under Art. 368 ab- 
rogate fundamental rights. Parliament 
equally cannot enable the legislatures 
to abrogate them. This provision thus 
enables legislatures to abrogate funda- 
mental rights and therefore must be 
declared unconstitutional. 


449. It has been urged before 
us that S. 3 of the 25th amendment 
Act is void as it in effect delegates the 
constituent amending power to State 
legislatures. The question arises whe- 
ther Art. 368 enables Parliament to 
delegate its function of amending the 
Constitution to another body. It seems 
to me clear that it does not. It would 
be noted that Art. 368 of this Constitu- 
tion itself provides that amendment 
may be initiated only by the introduc- 
tion of a bill for the purpose in either 
House of Parliament. In other words, 
Art. 368 does not contemplate any 
other mode of amendment by Parlia- 
ment and it does not equally contem- 
plate that Parliament could set up 
another body to amend the Constitu- 
tion. 

450. It is well settled in India 
that Parliament cannot delegate its 
essential legislative functions. 

See: 

(1) Per Mukherjea J. in re The 
Delhi Laws Act, 1912. (1951) SCR 747 
at 984-5=(AIR 1951 SC 332) 

(2) Raj Narain Singh v. Patna 
Administration, 1955 (1) SCR 290 = 
(AIR 1954 SC 569) 


(3) Hari Shankar Bagla v. State 
of Madhya Pradesh, 1955 (1) SCR 380 
=(AIR 1954 SC 569) 


(4) Vasantlal Sanjanwala v. State 
of Bombay, 1961 (1) SCR 341 = (AIR 
1961 SC 4) 

(5) The Municipal Corporation of 
Delhi v. Birla Cotton Mills, 1968 (3) 
SCR 251=(AIR 1968 SC 1232) 


(6) Garewal v. State of Punjab 
1959 Supp. (1) SCR 792 = (AIR 1959 
SC 512) 

451. It is also well settled in 
countries, where the courts have taken 
a position different than in Indian 
courts, that a legislature cannot create 
another legislative body. Reference 
may be made here to In re Initiative 

and Referendum Act. 1919 AC 935 and 
Attorney-General of Nova Scotia v. 
Attorney-General for Canada, 


1951 
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SCR (Canada) 31. I have discussed the 
latter case while dealing with the 
question of implied limitation. Initia- 
tive and Referendum case is strongly 
relied on by Mr. Palkhivala to esta- 
blish that an amending power cannot 
be delegated. In this case the Judicial 
Committee of the Privy Council was 
concerned with the interpretation of - 
section 92, head 1, of the British 
North America Act, 1867, which em- 
powers a Provincial Legislature to 
amend the Constitution of the Pro- 
vince “excepting as regards the 
office of the Lieutenant-Governor”. 
The Legislative Assembly of Manitoba 
enacted the Initiative and Referendum 
Act, which in effect would compel 
the Lieutenant Governor to submit a 
proposed law to a body of voters 
totally distinct from the legislature of 
which he is the constitutional head, 
and would render him powerless 
to prevent it from becoming an actual 
law if approved by these voters. 


452. The judgment of the 
Court of Appeal is reported in 27.Man. 
L-R. 1, which report is not available 
to me, but the summary of the rea- 
sons of the learned Judges of the 
Court of Appeal are given at page 936 
of (1919) A.C. as follows: 


“The British North America Act, 
1867, declared that for each Province 
there should be a Legislature, in 
which S5. 92 vested the power of law- 
making; the legislature could not con- 
fer that power upon a body other than 
itself. The procedure proposed by ihe 
Act in question would not be an Act 
of a Legislature within S. 92, would be 
wholly opposed to the spirit and prin- 
ciples of the Canadian constitution, 
and would override the Legislature 
thereby provided. Further, the power 
to amend the Constitution given by 
S. 92. head 1, expressly excepted “the 
office of the Lieutenant-Governor”’. 
Section 7 of the proposed Act, while 
preserving the power of vetoand dis- 
allowance by : the Governor-General 
provided for by Ss. 55 and 90 of the 
Act of 1867, dispensed with the assent 
of the Lieutenant-Governor provided 
for by Ss. 56 and 90 of that Act; even 
if S. 7 was not intended to dispense 
with that assent, S. 11 clearly did so. 
The proposed Act also violated the 
provisions of S. 54 (in conjunction 
with S. 90) as to money bills.” 
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453. Their Lordships of the 
Judicial Committee held at page 944- 


“Their Lordships are of opinion 
that the language of the Act cannot 
be construed otherwise than as intend- 
ed seriously to affect the position of 
the Lieutenant-Governor as an inte- 
gral part of the Legislature, and tc 
detract from rights which are impor- 
tant in the legal theory of that posi- 
tion. For if the Act is valid it compels 
him to submit a proposed law to & 
body of voters totally distinct from 
the Legislature of which he is the 
Constitutional head, and renders him 
powerless to prevent it from becoming 
an actual law if approved by a majo- 
rity of these voters. It was argued 
that the words already referred to, 
which appear in 8. 7, preserve his 
powers of veto and disallowance. Their 
Lordships are unable to assent to this 
contention. The only powers preserved 
are those which relate to Acts of the 
Legislative Assembly, as distinguish- 
ed from Bills, and the powers of veto 
and disallowance referred to can only 
be those of the Goverrior-General 
under S. 90 of the Act of 1867, and 
not the powers of the Lieutenant- 
Governor, which are at an end when 
a Bill has become an Act. Section 11 
of the Initiative and Referendum Act 
is not less difficult to reconcile with 
the rights of the Lieutenant-Governor. 
It provides that when a proposal for 
repeal of some law has been approved 
by the majority of the electors voting, 
that law is automatically to be deem- 
ed repealed at the end of thirty days 
after the clerk of the Executive Coun- 
cil shall have published in the Mani- 
toba Gazette a statement of the result 
of the vote. Thus the Lieutenant- 
Governor appears to be wholly ex- 
cluded from the new legislative au- 

thority.” 


454. T have set out this passage 
in extenso because this deals with one 
part of the reasoning given by the 
Court of Appeal. Regarding the other 
part ie. whether the Legislature could 
confer that power on a body other 
than itself, the Judicial Committee 

observed at page 945: 


“Having said so much, their Lord- 
ships, following their usual practice 
of not deciding more than is strictly 
necessary, will not deal finally with 
another difficulty which those who 
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contend for the validity of this Act 
have to meet. But they think it right, 
as the point has been raised in the 
Court below, to advert to it. Section 
92 of the Act of 1867 entrusts the 
jegislative power in a Province to its 
Legislature, and to that Legislature 
only. No doubt a body, with power 
of legislation on the subjects entrust- 
ed to it so ample as that enjoyed by 
a Provincial Legislature in Canada, 
could, while preserving its own capa- 
city intact, seek the asistance of sub- 
ordinate agencies, as had been done 
when in Hodge v. The Queen, (1883) 
9 AC 117 the Legislature of Ontario 
was held entitled to entrust to a Board 
of Commissioners authority to enact 
regulations relating to taverns; but it 
does not follow that it can create and 
endow with its own capacity a new 
legislative power not created by the 
Act to which it owes its own exis- 
tence. Their Lordships do no more 
than draw attention to the gravity of 
the constitutional questions which thus 
arise. (Emphasis supplied). 


455. It is interesting to note 
that this position was indicated by 
Sir A. Hobhouse, a member of the 
Judicial Committee, while (1883) 9 AC 
117 was being argued. This appears 
from Lefroy on Canadian Federal Sys- 
tem at p. 387: 

“Upon the argument’ before the 
Privy Council in (1883) 9 AC 117 Mr. 
Horace Davey contended that under 
this sub-section, (Sec. 92 (1) of Cana- 
dian Constitution) provincial legisla- 
tures “could do what Lord Selborne, 
no doubt correctly, said in The Queen 
v. Burah, (1878) 3 AC 889 at 905, the 
Indian legislature could not do—abdi- 
cate their whole legislative functions 
in favour of another body.” But, as 
Sir A. Hobhouse remarked, this they 
cannot do. “They remain invested 
with a responsibility. Everything is 
done by them, and such officers as 
they create and give discretion to.” 


456. The learned Attorney- 
General submitted that this case 
decided only that in the absence of 
clear and unmistakable language in 
S. 92, head 1, the power which the 
Crown possesses through a person 
directly representing the Crown can- 
not be abrogated. It is true that this 
was the actual decision but the sub- . 


A. I. R. M 


1973 


sequent observations, which I have 
set out above, clearly show that the 
Judicial Committee was prepared to 
imply limitations as the Court of Ap- 
peal had done on the amending power 
conferred on the Provincial Legisla- 
ture by S. 92, head 1. 

457. The Attorney General 
said that the scope of this decision 
was referred to in Nadan v. The King, 
1926 AC 482, where atp.495 reference 
is made to this case in the following 
words: 

“In the case of In re Initiative 
and Referendum Act, 1919 AC 935 
Lord Haldane, in declaring the judg- 
ment of the Board referred to “the 
impropriety in the absence of clear 
and unmistakable language of constru- 
ing S. 92 as permitting the abrogation 
of any power which the Crown 
possesses through a person directly re- 
presenting it”; an observation which 
applies with equal force to S. 91 of 
the Act of 1867 and to the abrogation 
of a power which remains vested in 
the Crown itself, 

458. But this passage again 
dealt with the actual point decided 
and not the obiter dicta. 


459, The first para of the head- 
note in Nadan’s case, 1926 AC 482 
gives in brief the actual decision of the 
Privy Council as follows: 


“Section 1025 of the Criminal 
Code of Canada, if and so far as it is 
intended to prevent the King in Coun- 
cil from giving effective leave to ap- 
peal against an. order of a Canadian 
Court in a criminal case, is invalid. 
The legislative authority of the Par- 
liament of Canada as to criminal law 
and procedure, under S. 91 of the 
British North America Act, 1867, is 
confined to action to be taken in Ca- 
nada. Further, an enactment annull- 
ing the royal prerogative to grant spe- 
cial leave to appeal would be incon- 
sistent with the Judicial Committee 
Acts. 1833 and 1844, and therefore 
would be invalid under S. 2 of the 
Colonial Laws Validity Act, 1865. The 
royal assent to the Criminal Code 
could not give validity to an enact- 
ment which was void by imperial sta- 
tute; exclusion of the prerogative 
could be accomplished only by an Im- 
perial statute.” 


460. For the aforesaid reasons 
I am unable to agree with the Attor- 
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ney General and I hold that the Ini- 
tiative and Referendum Act case 
shows that limitations can be implied 
in an amending power. 


461. Mr. Seervai seeks to dis- 
tinguish this case on another ground. 
According to him, these observations 
were obiter dicta, but even if they are 
treated as considered obiter dicta, 
they add nothing to the principles 
governing delegated legislation, for 
this passage merely repeats what had 
been laid down as far back as 1878 in 
(1878) 5 Ind App 178 = 3 AC 889 at 
pp. 904 and 905, where the Privy 
ha in a classical passage, observ- 
ed: 

“But their Lordships are of opi- 
nion that the doctrine of the majority 
of the Court is erroneous, and that it 
rests upon a mistaken view of the 
powers of the Indian Legislature, and 
indeed of the nature and principles of 
legislation. The Indian Legislature has 
powers expressly limited by the Act 
of the Imperial Parliament which crea- 
ted it, and it can, of course, do nothing 
beyond the limits which circumscribe 
these powers. But, when acting within 
those limits, it is not in any sense an 
agent or delegate of the Imperial Par- 
liament, but has, and was intended to 
have, plenary powers of legislation, as 
large, and of the same nature, as those 
of Parliament itself. The established 
Courts of Justice, when a question 
arises whether the prescribed limits 
have been exceeded, must of necessity 
determine that question and the only 
way in which they can properly do 
so, is by looking to the terms of the 
instrument by which, affirmatively, 
the legislative powers were created, 
and by which, negatively, they are 
restricted. If what has been done is 
legislation, within the general scope 
of the affirmative words which give 
the power, and if it violates no ex- 
press condition or restriction by which 
that power is limited (in which cate- 
gory would, of course, be included any 
Act ofthe Imperial Parliament at vari- 
ance with it), it is not for any Court 
of Justice to inquire further or to on- 
large constructively those conditions 
and restrictions.” ` 

62. Mr. Seervai further says 
that having laid down the law as set 
out above, the Privy Council added: 

“Their Lordships agree that the 
Governor-General in Council couid 
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not, by any form of enactment, create 
in India, and arm with general legis- 
lative authority, a new legislative 
power, not created or authorised by 
the Council’s Act.” 


463. We are unable to agree 
with him that the obiter dicta of the 
Judicial Committee deals with the 
same subject as Burah’s case. Burah’s 
case, (1878) 5 Ind App 178 = 3 AC 889, 
was not concerned with the power to 
amend the Constitution but was con- 
cerned only with legislation enacted 
by the Indian Legislature. This clear- 
ly appears from the passage just cited 
from Lefroy. The Governor-General 
in Council had no power to amend the 
Government of India Act, under which 
it functioned. 


464, Reference was also made 
to the observations of one of us in 
AIR 1968 SC 1282, where I had ob- 
served as follows: 


“Apart from authority, in my 
view Parliament has full power to 
delegate legislative authority to subor- 
dinate bodies. This power flows, in my 
judgment, from Art. 246 of the Con- 
stitution. The word “exclusive” means 
exclusive of any other legislation and 
not exclusive of any subordinate body. 
There is, however, one restriction in 
this respect and that is also contained 
in Article 246. Parliament must pass 
a law in respect of an item or items 
of the relevant list. Negatively this 
means that Parliament cannot abdi- 
cate its functions.” 


465. Reference was also invit- 
ed to another passage where I had 
observed: 


“The case of 1919 AC 935 provi- 
des an instance of abdication of func- 
tions by a legislature. No inference 
can be drawn from this case that de- 
legations of the type with which we 
are concerned amount to abdication of 
functions.” 

` 466. It is clear these observa- 
tions are contrary to many decisions 
of this Court and, as I said, I made 
these observations apart from autho- 
rity. 

467, But neither this Court nor 
the Judicial Committee in 15 Ind App 
178 = 3 AC 889 were concerned with 
an amending power, and the import- 
ance of the -obiter observations of' the 


Privy Council lies in the fact that. 


even in exercise of its amending power- 
the legislature could not 


“create and endow with its own 
capacity a new legislative power not 
created by the Act to which it owes 
its own existence,” 
and the fact that in Canada the -doct- 
rine of limited delegated legislation 
does not prevail as it does in India. 


468. It has been urged before 
us that in fact there has been no de- 
legation of the amending powers to 
the State legislatures by Art. 31C, and 
what has been done is that Art. 31C 
lifts the ban imposed by Part IHI from 
certain laws. I am unable to appre- 
ciate this idea of the lifting of the ban. 
Fundamental rights remain as part of 
the Constitution and on the face of 
them they guarantee to every citizen 
these fundamental rights. But as soon 
as the State legislates under Art. 31C, 
and the law abrogates or takes away 
these constitutional rights, these fun- 
damental rights cease to have any ef- 
fect. The amendment is then made not 
by Parliament as the extent of the 
amendment is not known till the State 
legislates. It is when the State legis- 
lates that the extent of the abroga- 
tion or abridgment of the fundamen- 
tal rights becomes clear. To all intents 
and purposes it seems to me that 
it is State legislation that effects 
an amendment of the Constitu- 
tion. If it be assumed that Arti- 
cle 31C does not enable the Sta- 
tes to amend the Constitution then 
Art. 31C would be ineffective because 
the law which in effect abridges or 
takes away the fundamental rights 
would have been passed not in the 
form required by Art. 368, Le. by 
2/3rd of the majority of Parliament 
but by another body which is not re- 


cognised in Art. 368, and would be 
void on that ground. 
469. The learned Solicitor 


General, relying on Mohamed Sarn- 
sudeen Kariapper v. S. S. Wijesinha, 
1968 AC 717 urged that there can be 
implied amendment of the Constitution 
and Art. 31C may be read as an izn- 
plied amendment of Art. 368. What 
the Judicial Committee decided in 
this case was that a bill having re- 
ceived a certificate in the hands of 
the Speaker that the number of votes 
cast in favour thereof in the House 
of Representatives amounted to no 
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less than two-thirds of the whole 
number of Members of the House in 
effect amounted to a bill for the 
amendment or repeal of any of the 
provisions of the order, and the words 
“amendment or repeal” included im- 
plied amendment. 

470. Menzies, J., speaking for 
the Judicial Committee, observed: 

“Apart from the proviso to sub- 
section (4) therefore the board has 
found no reason for not construing the 
words “amend or repeal” in the ear- 


lier part of Section 29 (4) as extend- 


ing to amendment or repeal by m- 
consistent law......... A bill which, if 
it becomes an Act, does amend or re- 
peal some provision of the order is a 
bill “for the amendment or repeal of 
a provision of the order.” (p. 743) 
Later, he observed: 

“The bill which became the Act 
was a bill for an amendment of Sec- 
tion 24 of the Constitution simply be- 
cause its terms were inconsistent with 
that section. It is the operation that 
the bill will have upon becoming law 
which gives it its constitutional charac- 
ter, not any particular label which 
may be given to it. A bill described as 
one for the amendment of the Consti- 
tution, which contained no operative 
provision to amend the Constitution 
would not require the prescribed for- 
malities to become a valid law where- 
as a bill which upon its passing into 
law would, if valid, alter the Consti- 
tution would not be valid without 
compliance with those forinalities.” 


471. We are not here concern-~ 
ed with the question which was rais- 
ed before the Judicial Committee be- 
cause no one has denied that Art. 31C 
is an amendment of the Constitution. 
The only question we are concerned 
with is whether Art. 31C can be read 
to be an implied amendment of Arti- 
cle 368, and ifsoread, is it valid, ie., 
within the powers of Parliament to 
amend Art. 368 itself. 

472. It seems to me that Arti- 
cle 31C cannot be read to be an impli- 
ed amendment of Art. 368 because it 
opens with the words “notwithstand- 
ing anything contained in Article 13” 
and Article 31C does not say 
that “notwithstanding anything con- 
tained in Article 368.” What Arti- 
cle 31C does is that it empowers 
legislatures, subject to the condition 
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laid down in Art. 31C itself, to take 
away or abridge rights conferred by 
Arts. 14, 19 and 31. At any rate, if it 
is deemed to be an amendment of 
Art. 368, it is beyond the powers con- 
ferred by Art. 368 itself Article 368 
does not enable Parliament to consti- 
tute another legislature to amend the 
Constitution, in its exercise of the 
power to amend Art. 368 itself. 


473. For the aforesaid reasons 
Thold that 5. 3 of the Constitution 
(Twenty-fifth Amendment) Act 1971 
is void as it delegates power to legis- 
latures to amend the Constitution. 

PART VII — TWENTY-NINTH 
AMENDMENT 

474, The Constitution (Twenty- 
Ninth Amendment) reads: 

“2. Amendment of 


le 
“In the Ninth Schedule to the 
Constitution, after entry 64 and before 
the Explanation, the following entries 
shall be inserted, namely: 


"65. The Kerala Land Reforms 
(Amendment) Act, 1969 (Kerala Act 
35 of 1969). 


66. The Kerala Land Reforms 
(Amendment) Act, 1971 (Kerala Act 
25 of 1971).” 


475. The effect of the insertion 
of the two Kerala Acts in the Ninth 
schedule is that the provisions of 
Art. 31-B get attracted. Article 31-B 
which was inserted by S. 5 of the 
Constitution (First Amendment) Act 
1951, reads: 

“insertion of new article 31B. 


5. After article 31A of the Con- 
stitution as inserted by Section 4, the 
following article shall be inserted, 
namely: 

“31B. Validation of certain Acts 
and Regulations. Without pre- 
judice to the generality of the 
provisions contained in Article 31-A, 
none of the Acts and Regulations 
specified in the Ninth Schedule nor 
any of the provisions thereof shall be 
deemed to be void, or ever to have 
become void, on the ground that such 
Act, Regulation or provision is incon- 
sistent with, or takes away or abrid- 
ges any of the rights conferred by, 
any provisions of this Part, and not- 
withstanding any judgment, decree or 
order of any court or tribunal to the 
contrary, each of the said Acts and 
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Regulations shall, subject to the power 
of any competent Legislature to re- 
peal or amend it, continue in force.” 


476. The First Amendment 
had also inserted Art. 31-A and the 
Ninth Schedule including 13 State 
enactments dealing with agrarian re- 
forms. 

ATT. Before dealing with the 
points debated before us, it is neces- 
sary to mention that a new Art. 31-A 
was substituted by the Constitution 
(Fourth Amendment) Act, 1955, for the 
original article with retrospective ef- 
fect. The new article contained origi- 
nal Art. 31A (1) as clause (a) and ad- 
ded clauses (b) to (e) and also changed 
the nature of the protective umbrella. 
The relevant partof Art. 31-A (1) as 
substituted has already been set out. 


478. Under Art. 31-A as in- 
serted by the First Amendment a law 
was protected even if it was inconsis- 
tent with or took away or abridged 
any rights conferred by any provisions 
of Part IT]. Under the Fourth Amend~ 
ment the protective umbrella extend- 
ed to only Art. 14, Art. 19 or Art. 31. 
The Seventeenth Amendment further 
amended the definition of the word 
testate” in Art. 31A. It also added 
seven Acts to the Ninth Schedule. 


479. The argument of Mr.’ Pal- 
khivala, on this part of the case, was 
two-fold. First, he contended, tnat 
Art. 31B, as originally inserted, had 
intimate relations with agrarian re- 
forms, because at that stage Art. 31-A 
dealt only with agrarian reforms. The 
words ‘without prejudice to the 
generality of the provisions contained 
in Art. 31A”. according to him, point- 
ed to this connection. He, in effect, 
said that Art. 31-B having this origi- 
nal meaning did not change the mean- 
ing or its scope when a new Art. 31-A 
containing clauses (b) to (e) were in- 
cluded. 

480. I am unable to accede to 
these contentions. The ambit of Arti- 
cle 31-B has been determined by this 
Court in three decisions. In State of 
_ Bihar v. Maharajadhiraja Sir Kamesh- 
war Singh, 1952 SCR 889 at pp. 914, 
915 = (AIR 1952 SC 252) Patanjali 
Sastri, C. J., rejected the limited mean- 
ing suggested above by Somayya, J. 
and abserved: 

"There is nothing in Art. 31-B to 
indicate that the specific mention of 
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certain statutes was only intended to 
illustrate the application of the gene- 
ral words of Article 31-A. The open- 
ing words of Article 31-B are only 
intended to make clear that Article 
31-A should not be restricted in its 
application by reason of anything 
contained in Article 31-B and are in 
no way calculated to restrict the ap- 
plicaticn of the latter article or of the 
enactments referred to therein to ac- 
quisition of “estates.’ 

481. He held that the deci- 
sion in Sibnath Banerji’s case, 1945 
FCR 195 = (AIR 1945 PC 156) afford- 
ed no useful analogy. 


482. In 1952 SCR 1020 at p. 
1037 = (AIR 1952 SC 252) Mahajan, 
J., repelled the argument in these 
words: 

“In my opinion the observations 
in Sibnath Banerji’s case far from 
supporting the contention raised nega- 
tives it. Article 31-B specifically vali- 
dates certain acts mentioned in the 
Schedule despite the provisions of 
Art. 31-A and is not illustrative of 
Art. 31-A, but stands independent of 
ie 

483. In N. B. Jeejeebhoy v. 
Asst. Collector, Thana, (1965) 1 SCR 
636 at p. 648 = (AIR 1965 SC 1096) 
to which decision I was a party, Subba 
Rao, C. J. observed that 

"Article 31-B is not governed by 
Art. 31-A and that Art. 31-B is a con- 
stitutional device to place the specifi- 
ed statutes beyond any attack on the 
ground that they infringe Part III of 
the Constitution.” 


484. I may mention that the 
validity of the device was not ques- 
tioned before the Court then. 

485. But even though I do not 
accept the contention that Art. 31-B 
can be limited by what is contained in 
Art. 31-A, the question arises whe- 
ther the Twenty-Ninth Amendment is 
valid. ' 

486. I have held that Art. 368 
does not enable Parliament to abro- 
gate or take away fundamental rights. 
Tf this is so. it does not enable Parlia- 
ment to do this by any means, includ- 
ing the device of Art. 31-B and tne 
Ninth Schedule. This device of Arti- 
cle 31-B andthe Ninth Scheduleis bad 
in so far as it protects statutes even 
if they take away fundamental rights.} . 
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Therefore, it is necessary to declare 
that the Twenty-Ninth Amendment is 
ineffective to protect the impugned 
Acts if they take away fundamental 
rights. 


A487. In this connection I may 
deal with the argument that the de- 
vice of Art. 31B and the Ninth Sche- 
dule has up till now been upheld by 
this Court and it is now too late to 
impeach it. But the point now raised 
before us has never been raised and 
debated before. As Lord Atkin observ- 
ed in Proprietary Articles Trade As- 
sociation v. Attorney-General tor 
Canada, 1931 AC 310 at 317: 

“Their Lordships entertain no 
doubt that time alone will not validate 
an Act which when challenged is found 
to be ultra vires; nor will a history 
of a gradual series of advances till this 
boundary is finally crossed avail to 
- protect the ultimate encroachment.” 


488. If any further authority 
is needed, I may refer to Attorney- 
General for Australia v. The Queen 
and the Boilermakers’ Society of Aus- 
tralia, 1957 AC 288 at p. 328. The Judi- 
cial Committee, while considering the 
question whether certain sections of 
the Conciliation and Arbitration Act, 
1904-1952 were ultra vires inasmuch 
as the Commonwealth Court of Conci- 
liation and Arbitration had been inves- 
ted with the executive powers along 
with the judicial powers, referred to 
the point why for a quarter of century 
no litigant had attacked the validity 
of this obviously illegitimate union. 
and observed: 

"Whatever the reason may be, 
just as there was a patent invalidity 
in the original Act which for a num- 
ber of years went unchallenged, so for 
a greater number of years an invali- 
dity which to their Lordships as to 
the majority of the High Court has 
been convincingly demonstrated, has 
been disregarded. Such clear convic- 


tion must find expression in the ap-. 


propriate judgment.” 

489. We had decided not to 
deal with the merits of individual cases 
and accordingly Counsel had not ad- 
`” dressed any arguments on the impu- 
gned Acts passed by the Kerala State 
Legislature. It would be for the Con- 
stitution Bench to decide whether the 
impugned Acts take away fundamen- 
tal rights. If they do, they will have 


to be struck down. If they only ab- 
ridge fundamental rights, it would be 
for the Constitution Bench to deter- 
mine whether they are reasonable 
abridgments essential in the public 
interest. 


490. Broadly speaking, consti- 
tutional amendments hitherto made in 
Art. 19 and Art. 15 and the agrarian 
laws enacted by various States fur- 
nish illustrations of reasonable abridg~ 
ment of fundamental rights in the 
public interest. 


491. It was said during the 
arguments that one object of Art. 31-B 
was to prevent time-consuming litiga- 
tion, which held up implementation of 
urgent reforms. If a petition is filed 
in the High Court or a suit is filed in 
a subordinate court or a point raised 
before a magistrate, challenging the 
validity of an enactment, it takes 
years before the validity of an enact- 
ment is finally determined. Surely, 
this is not a good -reason to deprive 
persons of their fundamental rights. 
There are other ways available to the 
Government to expedite the decision. 
It may for example propose ordinary 
legislation to enable parties to ap- 
proach the Supreme Court for trans- 
fer of such cases to the Supreme 
Court for determination of substantial 
questions of interpretation of the 
Constitution. 


PART VII — CONCLUSIONS 
To summarise, I hold that: 


(a) Golak Nath’s case, (1967) 2 
SCR 762 = (AIR 1967 SC 1643), de- 
clared that a Constitutional amend- 
ment would be bad if it infringed 
Article 13 (2), as this applied not only 
to ordinary legislation but also to an 
amendment of the Constitution. 


(b) Golak Nath’s case, (1967) 2 
SCR 762 = (AIR 1967 SC 1643). did 
not decide whether Article 13 (2) can 
be amended under Article 368 or de- 
termine the exact meaning of the ex- 
pression “amendment of this Consti- 
tution” in Article 368. 


(c) The expression “amendment of 
this Constitution” does not enable 
Parliament to abrogate or take away 
fundamental rights or to completely 
change the fundamental features of 
the Constitution so as to destroy its 
identity. Within these limits Parlia- 
ment can amend every article. 
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(a) The Constitution (Twenity- 
fourth Amendment) Act, 1971, as in- 
terpreted by me, has been validly 
enacted. 


(e) Article 368 does not enable 
Parliament in its constituent capacity 
to delegate its function of amending 
the Constitution to another legislature 
or to itself in its ordinary legislative 
capacity. 

(f) Section 2 of the. Constitution 
(Twenty-fifth Amendment) Act, 1971, 
as interpreted by me, is valid. 


(g) Section 3 of the Constitution 
(Twenty-fifth Amendment) Act, 1971 
is void as it delegates power to legis- 
latures to amend the Constitution. 


(h) The Constitution (Twenty- 
Ninth Amendment) Act, 1971 is in- 
effective to protect the impugned Acts 
if they abrogate or take away funda- 
mental rights. The Constitution Bench 
will decide whether the impugned 
Acts take away fundamental rights or 
only abridge them. and in the latter 
case whether they effect reasonable 
abridgments in the public interest. 


- 493. The Constitution Bench 
will determine the validity of the 
Constitution (Twenty-sixth Amend- 
ment) Act, 1971 in accordance with 
this judgment, and the law. 

494. The cases are remitted to 
` the Constitution Bench to be decided 
in accordance with this judgment, and 
the law. The parties will bear their 
own costs. 

SHELAT AND GROVER, J].:— 495. 
All*the six writ petitions involve com- 
mon questions as to the validity of the 
24th, 25th and 29th amendments to the 
Constitution. It is not necessary to set 
out the facts which have already been 
succinctly stated in the judgment of the 
learned Chief Justice. 


496. It was considered, when the 
larger bench was constituted, that the 
decision of the questions before us would 
hinge largely on the correctness or other- 
wise of the decision of this Court in I. C. 
Golak Nath v. State of Punjab, (1967) 2 
SCR 762 = (AIR 1967 SC 1648), accord- 
ing to which .it was held, by majority, 
that Article 18 (2) of the Constitution was 
applicable to constitutional amendments 
made under Article 868 and that for. that 
reason the fundamental rights in Part 
III could not be abridged in any manner 
or taken away. The decision in Golak 
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Nath has become academic, for even on 
the assumption that the majority decision 
in that case was not correct, the result 
on the questions now raised before us, in 
our opinion, would just be the same. The 
issues that have been raised travel far 
beyond that decision and the main ques- 
tion to be determined now is the scope, 
ambit and extent of the amending power 
conferred by Article 868. On that will 
depend largely the decision of the other 
matters arising out of the 25th and the 
29th amendments. 

497. The respective positions ad- 
opted by learned counsel for the parties 
diverge widely and are irreconcilable. 
On the side of the petitioners, it is 
maintained inter alia that the power of 
the amending: body (Parliament) under 
Article 868 is of a limited nature. The 
Constitution gave the Indian citizens the 
basic freedoms and a polity or a form 
of government which were meant to be 
lasting and permanent. Therefore, the 
amending power does not extend to alter- 
ation or destruction of all or any of the 
essential features, basic elements and 
fundamental principles of the Constitu- 
tion which power, it is said, vests in the 
Indian people alone who gave the Cons- 
titution to themselves, as is stated in its 
Peramble. 


498. The respondents, on the 
other hand, claim an unlimited power for 
the amending body. It is claimed that 
it has the full constituent power which 
a legal ea can exercise provided 
the conditions laid down in Article 368 
are satisfied. The content and amplitude 
of the power is so wide that, if it is so 
desired, all rights contained in Part ITI 
(Fundamental Rights) such as freedom of 
speech and expression; the freedom to 
form associations or unions and the va- 
rious other freedoms guaranteed by Arti- 
cle 19 (1) as also the right to freedom of 
religion as contained in Articles 25 to 28 
together with the protection of interests 
of minorities (to mention the most pro- 
minent ones) can be abrogated and taken 
away. Similarly, Article 32 which con- 
fers the right to move this Court, if any 
fundamental right is breached, can be 
repealed or abrogated. The directive 
principles in Part IV can be altered dras- 
tically or even abrogated. It is claimed 
that democracy can be replaced by any 
other form of government which may be 
wholly undemocratic, the federal strne- 
ture can be replaced by a unitary sys- 
tem by abolishing all the States and the 
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right of judicial review can be comple- 
tely taken away. Even the Preamble 
which declares that the People of India 
gave to themselves the Constitution, to 
constitute India into a Sovereign Demo- 
cratic Republic for securing the great ob- 
jectives mentioned therein can be amend- 
ed; indeed it can be completely repeal- 
ed. Thus, according to the respondents, 
short of total abrogation or repeal of the 
Constitution, the amending body is omni- 
potent under Article 868 and the Consti- 
tution can, at any point of time, be 
amended by way of variation, addition or 
repeal so long as no vacuum is left in the 
governance of the country. 


499. These petitions which have 
been argued for a very long time raise 
momentous issues of great constitutional 
importance. Our Constitution is unique, 
apart from being the longest in the world. 
It is meant for the second largest popu- 
rasa m diverse people speaking dif- 
erent languages and professing varying 
religions. It was chiselled and tess 
great political leaders and legal lumina- 
ries, most of whom, had taken an active 
part in the struggle for freedom from 
the British yoke and who knew what 
domination of a foreign rule meant in 
the way of deprivation of basic freedoms 
and from the point of view of exploita- 
tion of the millions of Indians. The Con- 
stitution is an organic document which 
must grow and it must take stock of the 
vast socio-economic problems, particu- 
larly, of improving the lot of the com- 
mon man consistent with his dignity and 
the unity of the nation. 


500. We may observe at the 
threshold that we do not propose to exa- 
mine the matters raised before us on the 
assumption that Parliament will exercise 
the power in the way claimed on behalf 
of the respondents nor.did the latter 
contend that it will be so done, But 
while interpreting constitutional provi- 
sions it is necessary to determine their 
width or reach; in fact the area of ope- 
ration of the power, its minimum and 
maximum dimensions cannot be demar- 
cated or determined without fully exa- 
mining the rival claims. Unless that is 
done, the ambit, content, scope and ex- 
tent of the amending power cannot be 
properly and correctly decided. 


501. For our purposes it is not 
necessary to go prior to the year 1934. 
It was in that year that the Indian 
National Congress made the demand for 
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a Constituent Assembly as part of its 
policy. This demand was repeated in the 
Central Legislative Assembly in 1987 by 
the representatives of the Congress. By 
what is known as the Simla Conference 
1945 the Congress repeated its stand that 
India could only accept the Constitution 
drawn by the people. After the end of 
World War II the demand was put for- 
ward very strongly by the Indian leaders 
including Mahatma Gandhi. Sir Strafford 
Cripps representing Britain had also ac- 
cepted the idea that an elected body of 
Indians should frame the Indian Consti- 
tution.” In September 1945 the newly 
elected British Labour Government an- 
nounced that it favoured the creation of 
a constituent body in India. Elections 
were to be held so that the newly elect- 
ed provincial legislatures could act as 
electoral bodies for the Constituent As- 
sembly. A parliamentary delegation was 
sent to India in January 1946 and this 
was followed by what is known as the 
Cabinet Mission. There were a great 
deal of difficulties owing to the differ- 
ences between the approach of the In- 
dian National Congress and the Muslim 
League led by Mr. M. A. Jinnah. The 
Cabinet Mission devised a plan which 
was announced on May 16, 1946. By the 
end of June, both the Muslim League 
and the Congress had accepted it with 
reservations. The Constituent Assembly 
was elected between July-August 1946 as 
a result of the suggestion contained in 
the statement of the Cabinet Mission. 
The Atlee Government’s efforts to effect 
an agreement between the Congress and 
the Muslim League having failed, the par- 
tition of the country came as a conge- 
quence of the declaration of the British 
Government on June 8, 1947. As a result 


of that declaration certain changes took’, 


place in the Constituent Assembly. There * 


3 
\ 
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was also readjustment of representation ` 


of Indian States from time to time be- 
tween December 1946 and November 
1949. Many smaller States merged into 
the provinces, many united to form unions 
of States and some came to be adminis- 
tered as commiissioner’s provinces. There 
was thus a gradual process by which the 
Constituent Assembly became fully re- 
presentative of the various communities 
and interests, political, intellectual, social 
and cultural. It was by virtue of Sec- 
tion 8 of the Indian Independence Act 





*The facts have been taken mainly from 
the Indian Constitution, Cornerstone of 
a Nation, by Granville Austin. 
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1947 that the Constituent Assembly 
was vested with the legal authority to 
frame a Constitution for India. 


502. The first meeting of the 
Constituent Assembly took place on De- 
cember 9, 1946 when the swearing-in of 
members and election of a tempcrary 
president to conduct the business until 
the installation of a permanent head, 
took place. On December 18, 1946 Pan- 
dit Jawahar Lal Nehru moved the famous 
“Objectives Resolution” giving an outline, 
aims and objects of the Constitution. 
This resolution was actually passed on 
January 22, 1947 by all members of the 
Constituent Assembly (standing) and it 
declared among other matters that all 
power and authority of the sovereign 
Independent India, its constituent parts 
and organs of Government are derived 
from the people. By November 26, 1949, 
the deliberations of the Constituent As- 
sembly had concluded and the Constitu- 
tion had been framed. As recited in the 
Preamble it was on that date that the 
people of India in the Constituent As- 
sembly adopted, enacted and gave to 
themselves “this Constitution” which ac- 
cording to Article 393 was to be called 
“The Constitution of India”. In accord- 
ance with Article 894 that Article and 
the other Articles mentioned therein were 
to come into force at once but the re- 
maining provisions of the Constitution 
were to come into force on the 26th day 
of January, 1950. 


503. Before the scheme of the 
Constitution is examined in some detail 
it isf necessary to give the pattern which 
was! followed in framing it. The Consti- 
tuent Assembly was unfettered by any 
previous commitment in evolving a con- 
stitutional pattern “suitable to the genius 
and requirements of the Indian people as a 
whole”, The Assembly had before it the 
experience of the working of: the Govern- 
ment of India Act 1985, several features 
of which could be accepted for the new 
Constitution. Our Constitution borrowed 
a great deal from the Constitutions of 
other countries, e.g., United Kingdom, 
Canada, Australia, Ireland, United States 
of America and Switzerland. The Con- 
stitution being supreme all the organs 
and bodies owe their existence to it. 
None can claim superiority over the other 
and each of them has to function with- 
in the four-corners of the constitutional 
provisions. The Preamble embodies the 
great purposes, objectives and the policy 
underlying its provisions apart from the 
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basic character of the State which was 
to come into existence i.e., a Sovereign 
Democratic Republic. Parts III and IV 
which embody the fundamental rights 
and directive principles of state policy 
have been described as the conscience 
of the Constitution.* The legislative 
power distributed between the Union 
Parliament and the State Legislatures can- 
not be so exercised as to take away or 
abridge the fundamental rights contain- 
ed in Part III. Powers of the Union and 
the States are further curtailed by con- 
ferring the right to enforce fundamental 
rights contained in Part III by moving 
the Supreme Court for a suitable relief. | 
(See generally, Kania, C. J. in A. K. 
Gopalan v. The State (1950) SCR 88 at 
pp. 96-97 = (AIR 1950 SC 27)). Art. 32 
itself has been constituted a fundamental 
right. Part IV containing the directive 
principles of State policy was inspired 
largely by similar provisions in the Con- 
stitution of the Eire Republic (1987). 
This Part, according to B. N. Rao, is like 
an Instrument of Instructions from the 
ultimate sovereign, namely, the people of 
India.t The Constitution has all the es- 
sential elements of a federal structure as 
was the case in the Government of India 
Act 1985, the essence of federalism be- 
ing the distribution of powers between 
the federation or the Union and the 
States or the provinces. All the legisla- 
tures have plenary powers but these are 
controlled by the basic concepts of the - 
Constitution itself and they function with- 
in the limits laid down in it (Per Gajen- 
dragadkar C. J. in Special Reference 
No. 1 of 1964. (1965) 1 SCR 413 at 
p. 445 = (AIR 1965 SC 745). All the 
functionaries, be they legislators, mem- 
bers of the executive or the judiciary, take 
oath of allegiance to the Constitution and 
derive their authority and jurisdiction 
from its provisions. The Constitution has 
entrusted to the judicature in this country 
the task of construing the provisions of 
the Constitution and of safeguarding the 
fundamental rights. (Ibid p. 446). It 
is a written and controlled Constitu- 
tion. It can be amended only to 
the extent of and in accordance 
with the provisions contained there- 
in, the principal provision being Arti- 
cle 868. Although our Constitution is 
federal in its structure it provides a sys- 


*The Indian Constitution by Granville 
Austin p. 50. 

+B. N. Rao, India’s Constitution in the 
Making p. 393. 
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tem modelled on the. British parliamen- 
tary system. It is the executive that has 
the main responsibility for formulating 
the governmental policy by “transmitting 
it into law” whenever necessary. “The 
executive function comniprises both the 
determination of the policy as well as 
carrying it into execution. This evident- 
ly includes the initiation ` of legislation, 
the maintenance of order, the promotion 
of social and economic welfare, the di- 
rection of foreign policy, in fact the 
carrying on or supervision of the general 
administration of the State.” R. S. Ram 
Jawaya Kapur v. State of Punjab (1955) 
2 SCR. 225 at p. 286 = (AIR 1955 SC 
549), With regard to the civil services 
and the position of the judiciary the Bri- 
tish model has been adopted inasmuch 
as the appointment of judges both of the 
Supreme Court of India and of the High 
Courts of the States is kept free from 
political controversies. Their indepen- 
dence has been assured, But the doct- 
rine of parliamentary sovereignty as it 
obtains in England does not prevail here 
except to the extent provided by the 
Constitution. The entire scheme of the 
Constitution is such that it ensures the 
sovereignty and integrity of the country 
as a Republic and the democratic way 
of life by parliamentary institutions bas 
ed on free and fair elections, 


504. India is a secular State in 
which there is no State religion. Special 
provisions have been made in the Con- 
stitution guaranteeing the freedom of 
conscience and free profession, practice 
and propagation of religion and the free- 
dom to manage religious affairs as also 
the protection of interests of minorities, 
The interests of scheduled castes and the 
scheduled tribes have received special 
treatment. The Rule of law has been 
ensured by providing for judicial 
review. Adult suffrage, the “accept- 
ance of the fullest implications of 
democracy” is one of-the: most striking 
features of the Constitution, According 
to K. M. Pannikar, “it may well be claim- 
ed that the Constitution is a solemn pro- 
mise to the people of India that the legis- 
lature will do everything possible to re- 
novate and reconstitute the society on 
new principles.*” 


505. We may now look at the 
Preamble. = . T then: 
be It reads:—~ 
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*Hindu Society at crossroads ( By K. M. 
Pannikar) at pages 68-64. 

`=. 1973 $.C./99 VIL G—9 


[rrs. ovo-vuuy Lue 


We, THE PEOPLE OF INDIA, hav- 
ing solemnly resolved to constitute India 
into a SOVEREIGN DEMOCRATIC 
REPUBLIC and to secure. to all its citi- 
Zens: 


USTICE, social, 


cal; 

LIBERTY of thought, expression, belief, 
faith and worship; . 

EQUALITY of status and of opportunity; 
and .to promote among them ali; 
FRATERNITY assuring the dignity of 
the individual and the unity of the 


Nation; we 


IN OUR CONSTITUENT ASSEMB- 
LY this twenty-sixth day of November : 
1949, do HEREBY ADOPT, ENACT | 
AND GIVE TO OURSELVES THIS 
CONSTITUTION.” 
It may be mentioned that this Preamble ` 
and indeed the whole Constitution was 
rafted in the light of and directions 
contained in the “OBJECTIVES RE- 


economic and politi- 


SOLUTION” adopted on January 22, 
1947. 
506. According to Granville Aus- 


tin,** directive principles of State po- 
licy set forth the humanitarian socialist 
precepts that were the aims of the Indian 
social revolution. Granville Austin, 
while summing up the inter-relationship 
of fundamental rights and directive prin- 
ciples, says that it is quite evident that 
the fundamental rights and the directive 
principles were designed by the mem-- 
bers of the Assembly to be the chief ins- 
truments in bringing about the great re- 
forms of the social revolution. He -gives 
the answer to the question whether ‘they 
have helped to bring the Indian society 
closer to the Constitution’s goal of social, 
economic and political justice for all in 
the aflirmative.t, Das, C. J., in Re: Kerala 
Education Bill 1957, (1959) SCR 995 at 
p. 1020 = (AIR 1958 SC 956) made the 
following observations with regard to. 
Parts III and IV:—. 

“While our Fundamental Rights are 
guaranteed by Part IIL of the Constitu- 
tion, Part IV of it on the other hand, 
lays down certain directive principles of 
State policy. The provisions contained - 
in that Part are not enforceable by any: 
court but the principles therein laid down 
are, nevertheless, fundamental in the 
governance of the country and it shall 


**Cornerstone of a nation (Indian Con- 


; stitution) by Granville Austin, p. 75. 


indian Constitution (Cornerstone of.a 


...., nation) by Granville Austin, p. 118. 
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be the duty of the State to apply these 

principles in making Jaws. Article 39 
enjoins the State to direct its policy to- 
wards securing, amongst other things, 
that the citizens, men and women, equal- 
ly, have the right to an adequate means 
of livelihood”. 


' Although in the previous decisions of this 


Court in State of Madras v. Smt, Cham- . 


pakam Dorairajan, (1951) SCR 525 at p. 


‘581 = (AIR 1951 SC 226) and Mohd. © 


Hanif Qureshi v. The State.of Bihar, 


1959 SCR 629 = (AIR 1958 SC 731) it. 


had been held that the directive princi- 
ples of State policy had to conform to 
and run subsidiary to the Chapter of 
Fundamental Rights, the learned Chief 
Justice was of the view which may be 
stated in his own words:— 


“Nevertheless in determining the 
scope and ambit of the Fundamental 
Rights relied on by or on behalf of any 
person or body the’ Court may not en- 
tirely ignore these: directive principles of 
State policy laid down in Part IV of the 
Constitution but should adopt the prin- 
ciple of harmonious construction and 
should attempt to give effect to both as 
much as possible”. 


507. The first question of prime 
importance involves the validity of the 
Constitution Amendment Act 1971 (herein- 
after called the 24th Amendment). w It 
amended Article 868 of the Constitution 

. for the first time. According to the State- 
‘ment of Objects and Reasons in the Bill 
relating to the 24th Amendment, the re- 
sult of the judgment of this Court in 
Golak Nath’s case (1967) 2 SCR 762 = 
(AIR 1967 SC 1643) has been that Par- 
liament is considered to have no power 
to take away or curtail any of the Fun- 
damental Rights guaranteed by Part ITI 
of the Constitution even if it becomes 
necessary to do so for giving effect to the 
, Directive Principles of State Policy and 
for attainment of the Objectives set out 
in the Preamble to the Constitution. It 
became, therefore, necessary to provide 
expressly that Parliament has the power 
to amend any provision of the Constitn- 
tion including the provisions contained 
in Part MI. 


508. Article 868 is in a separate 
Part i.e Part XX. Its marginal note be- 
fore the 24th Amendment was “Procedure 
ifor amendment of the Constitution”. It 
provided in the substantive portion of the 
Article how the Constitution “shall stand 


Constitution” was initiated by the intro- 
duction of -a Bill in either House of Par- 


liament. The following conditions had : 


to be satisfied:— 


. 
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(i) The Bill had to be passed in each: 


House by a majority of the total mem- 
bership of that House and by<a:majority 
of not less than two-thirds of ‘the::mem- 
bers of that House present and voting. ! 


(ii) The Bill had to be presented for 

the assent of the President and his assent 
had to be obtained, 
Under the proviso, it was necessary to 
obtain ratification of legislatures of not 
less than one half of the States by Reso- 
lutions before presenting the Bill to the 
President for assent if the amendment 
sought to make any change in the Arti- 
cles, Chapters etc. mentioned in cls, (a) 
to (e). Clause (e) was “the provisions of 
this Article”. 

509. The 24th Amendment made 
the following changes; 

(i) The marginal heading has been 
substituted by “Power of Parliament to 
amend the Constitution and procedure 
therefor.” 

(ii) Article 368 has been re-number- 
ed as clause (2). 


(ii) Before clause (2), the following: 


clause has been inserted:— 

“Notwithstanding anything in this 
Constitution, Parliament may in exercise 
of its Constituent power amend by way 
of addition, variation or repeal any provi- 
sion of this Constitution in accordance 
with the procedure laid down in this 
article”, 

(iv) In clause (2) as renumbered, for 
the words “it shall be presented to Presi- 
dent for his assent and upon such assent 
being given to the Bill” the words “it 
shall be presented to the President who 
shall give his assent to the Bill and there- 
upon” have been substituted. 

(v) A new clause (8) has been insert- 
ed, namely: 

“(3) Nothing in Article 13 shall ap- 
ply to any amendment made under this 
article”. 

It may be mentioned that by the 24th 
Amendment clause (4) has been inserted 
in Article 18 itself. It is: 

“(4) Nothing in this Article shall ap- 
ply to any amendment of this Constitu- 
tion made under Article 868”. 


510. On behalf of the petitioners, 
Mr. Palkhivala stated that he need not 


amended” when “An Amendment of this, for the purposes of this case dispute the 
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24th Amendment in so far as it leads to 
the following results:— 


(i) The insertion of the express pro- 
vision in Article 868 that the source of 
the amending power is the Article itself. 

(ii) The President is bound to give 
assent to any Bill duly passed under that 
Article. 
The following three results have, how- 
ever, been the subject of great deal of 
argument:— 


(i) The substitution of the words in 
Article 868 “amend by way of addition, 
variation or repeal .......... 7 
in place of the concept ‘amendment’. 

(ii) Making it explicit in the said 
Article that when Parliament makes a 
constitutional amendment under the Arti- 
cle it acts “in exercise of its constituent 
power’. 


(iii) The express provision in Arti- 
cles 18 and 868 that the bar in the for- 
mer Article against abridging or taking 
away any of the Fundamental Rights 
should not apply to an amendment made 
under the latter Article. 

In the judgment of Chief Justice Subba 
Rao with whom four learned Judges ag- 
reed in Golak Nath’s case the source of 
the amending power was held to reside 
in Article 248 read with Entry 97 of 
List I to the Seventh Schedule. Whether 
that view is sustainable or not need not 
be considered here now owing to the 
concession made by Mr. Palkhivala that 
by amendment of Art. 868 such a power 
could be validly located in that Article 
even if it be assumed that it did not ori- 
ginally reside there. The real attack, 
therefore, is directed against the validity 
of the 24th amendment in so far as the 
three results mentioned above are con- 
cerned. It has been maintained that if 
the effect of those results is that the 
Parliament has clothed itself with legal 
sovereignty which the People of India 
alone possess, by taking the full constitu- 
‘ent power, and if the Parliament can in 
exercise of that power alter or destroy 
all or any of the ‘essential features’ of 
the Constitution, the 24th Amendment 
will be void. The fundamental rights 
embodied in Part III are a part of the 
‘essential features’ and if their essence or 
core can be damaged or taken away the 
24th amendment will be void and illegal. 


511. The position taken up on 
behalf of the respondents is that so far 
as Article 868 is concemed, the 24th 
Amendment has merely clarified the 


— wont —_— 


doubts cast in the majority judgment in 
Golak Nath. That Article, as it origi- 
nally stood, contained the constituent 
power by virtue of which all or any of 


the provisions of the Constitution includ- | 


ing the Preamble could be added to, 


varied or repealed. In other words, the ° 
power of amendment was unlimited and ° 
unfettered and was not circumscribed by | 


any such limitations as have been sug- 
gested on behalf of the petitioners. 
Therefore, the crux of the matter is the 
determination of the true ambit, scope 
and width of the amending provisions 
contained in Art. 868 before the changes 
and alterations made in it by the 24th 
Amendment. If the Article conferred 
the power of the amplitude now covered 
by the 24th Amendment nothing new 
has been done and the amendment can- 
not be challenged. If, however, the ori- 
ginal power though having the constitu- 
ent quality was a limited one, it could 
not be increased. In other words the 
amending body cannot enlarge its own 
powers. 

512. What then is the meaning 
of the word “amendment” as used in 
Article 868 of the Constitution. On be- 
half of the respondents it has been main- 
tained that “amendment” of this Consti- 
tution can have only one meaning. No 
question, can arise of resorting to other 
aids in the matter of interpretation or 
construction of the expression “amend- 
ment”, On the 
ment of Mr. Palkhivala revolves on the 
expression “amendment” which can have 
more than one meaning and for that rea- 
son it is essential to discover its true 
import as well as ambit by looking at 
and taking into consideration other per- 
missible aids of construction. No efforts 
have been spared on both sides to give 
us all the meanings of the words “amend- 
ment” and “amend” from the various dic- 
tionaries as also authoritative books and 
opinions of authors and writers. 


513. It is more proper, however, 
to look for the true ‘meaning’ of the 
word “amendment” in the Constitution 
itself rather than in the dictionaries. Let 
us first analyse the scheme of Article 368 
itself as it stood before the 24th Amend- 
ment. l 


(i) The expression “amendment of 
the Constitution” is not defined or ex- 
plained in any manner although in other 
Parts of the Constitution the word 
“amend” as will be noticed later, has 
been expanded by use of the expression 
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“amend. by way of addition, variation or 
repeal”, 

(ii) The power in respect of amend- 
ment has not been conferred in express 
terms. It can be spelt out only by ne- 
cessary implication. 

iii) The proviso uses the words “if 
such amendment seeks to make any 
change in”. It does not use the words 
“change of’ or “change” simpliciter. 

(iv) The provisions of the Constitution 
mentioned in the proviso do not show 
that the basic structure of the Constitu- 
tion can be changed if the procedure 
laid down therein is followed. For ins- 
tance, clause (a) in the proviso refers to 
Articles 54 and 55 which relate to the 
election of the President. It is note- 
worthy that Article 52 which provides 
that there shall be a President of India 
and Article 53 which vests the power of 
the Union in the. President and provides 
how it shall be exercised are not includ- 
ed in clause (a). It is incomprehensible 
that the Constitution makers intended 
that although the ratification of the legis- 
latures of the requisite number of States 
should be obtained if any changes were 
to be made in Arts. 54 and 55 but that 
no such ratification was necessary if the 
office of the President was to be abolish- 
ed and the executive power of the Union 
was to. be exercised by some other per- 
son or authority. 

(v) Another Article which is men- 
tioned in clause (a) is Article 73 which 
deals with the extent of the executive 
power of the Union. So far as the Vice- 
President is concerned there is no men- 
tion of the relevant Articles relating to 
him. In other words the States have 
been given no voice in the question whe- 
ther the office of the Vice-President shall 
be continued or abolished or what the 
method of his election would be. 

(vi) The next Article mentioned in 

clause (a) is 162 which deals with the 
extent of the executive power of the 
States. The Articles relating to the ap- 
pointment and conditions of service of a 
Governor, constitution and functions of 
his council of ministers as also the con- 
duct of business are not mentioned in 
clause (a) or any other part of the pro- 
viso. 
(vii) Along with Articles 54, 55, 78 
and 162, Article 241 is mentioned in 
clause (a) of the proviso. This Article 
dealt originally only with the High Courts 
e States in Part C of the First Sche- 

ule, - S 
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(viii) Chapter IV of Part V of the 
Constitution deals with the Union Judi- 
ciary and Chapter V of Part VI with the 
High Courts in the States. Although 
these have been included in clause (b) of 
the proviso it is surprising that Chapter 
VI of Part VI which relates to Subordi- 
nate Judiciary is not mentioned at all, 
which is the immediate concern of the 
States. 

(ix) Chapter I of Part XI which deals 
with legislative relations between the 
Union and the States is included in 
clause (b) of the proviso but Chapter II 
of that Part which deals with Administra- 
tive Relations between the Union and the 
States and various other matters in which 
the States would be vitally interested are 
not included. 

(x) The provisions in the Constitu- 
tion relating to services under the State . 
as also with regard to Trade and.Com- 
merce are not included in the proviso. 


(xi) Clause (c) of the proviso men- 
tions the lists in the Seventh Scheduie. 
Clause (d) relates to the representation 
of States in Parliament and clause (e) to 
the provisions of Article 868 itself. 


514. The net result is that the 
provisions contained in clauses (a) and (b) 
of the proviso do not throw any light on 
the logic, sequence or systematic ar- 
rangement in respect of the inclusion of 


‘those Articles which deal with the whole 


of the federal structure. These clauses 
demonstrate that the reason for including 
certain Articles and excluding others from 
the proviso was not that all Articles deal- 
ing with the federal structure or the States 


‘had been selected for inclusion in the 


proviso. The other unusual result is that 
if the fundamental rights contained in 
Part III have to be amended that can be. 
done without complying with the provi- 
sions of the proviso. It is difficult to 
understand that the Constitution makers 


should not have thought of ratification 


by the States if such important and mate- 
rial rights were to be abrogated or taken 
away wholly or ‘partially. It is also inter- 
esting that in order to meet the difficulty 
created by the omission of Articles 52 
and 53 which relate to there being a 
President in whom the executive func- 
tions of the Union would vest, the learn- 
ed Solicitor General sought to read by 
implication the inclusion of those Articles 


because, according to him, the question 
of election cannot arise with which Arts, 54 


~ 
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and 55 are concerned if the office of Pre- 
sident is abolished. 

51 We may next refer to the 
use of the words “amendment” or “amend- 
. ed” in other articles of the Constitution. 
In some articles these words in the con- 
text have a wide meaning and in an- 
other context they have a narrow mean- 
ing. The group of articles which express- 
ly confer power on the Parliament to 
amend are five including Article 3868. 
The first is Article 4. It relates to laws 
made under Articles 2 and 3 to provide 
for amendment of the First and the 
Second Schedules and supplemental, inci- 
dental and consequential matters. The 
second Article is 169 which provides for 
abolition or creation of Legislative Coun- 
cils in States. The third and the fourth 
provisions are paras 7 and 21 of the 5th 
and 6th Schedules respectively which 
have to be read with Art. 244 and which 
deal with the administration of Schedul- 
ed Areas and Tribal Areas. The expres- 
sion used in Arts. 4 and 169 is “amend- 
ment”. In paras 7 and 21 it is the ex- 
panded expression “amend by way of 
addition, variation or repeal” which has 
been employed. Parliament has been em- 
powered to make these amendments by 
law and it has been expressly provided 
that no such law shall be deemed to be 
an amendment of the Constitution for 
the purpose of Article 868. 

516. It is apparent that the word 
“amendment” has been used in a nar- 
rower sense in Article 4. The argument 
that if it be assumed that Parliament is 
invested with wide powers under Art- 
cle 4 it may conceivably exercise power 
to abolish the legislative and the judicial 
organs of the State altogether was re- 
futed by this court (in) Mangal Singh v. 
Union of India, (1967) 2 SCR 109 at p. 112 
= (AIR 1967 SC 944) by saying that a 
State cannot be formed, admitted or 
set up by law under Article 4 by the 
Parliament which does not conform to 
the democratic pattern envisaged by the 
Constitution. Similarly any law which 
contains provisions for amendment of 
the Constitution for the purpose of 
abolition or creation of legislative coun- 
cils in States is only confined to that 
purpose and the word “amendment” 
has necessarily been used in a narrow 
sense. But in Paras 7 and 21 the expand- 
ed expression is employed and indeed an 
attempt was made even in the Consti- 
tuent Assembly for the insertion of a 
new clause before clause (1) of draft 
Article 804 (Present Article 868). The 
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amendment” {No. 3289) was proposed by ` 
Mr. H. V. Kamath and it was as fol- 
lows:— 

“Any provision of this Constitution 
may be amended, whether by way of 
variation, addition or repeal, in the man- 
ner provided in this article”. 


Mr. Kamath had moved another amend- : 
ment in draft Article 304 to substitute ` 
the words “it shall upon presentation to 
the President receive his assent”. Both 
these amendments were negatived by the 
Constituent Assembly.} It is noteworthy 
that the 24th amendment as now inserted 
has introduced substantially the same 
amendments which were not accepted by | 
the Constituent Assembly. 

517. The Constituent Assembly, 
must be presumed to be fully aware of 
the expanded expression, as on Septem- 
ber 17, 1949 it had substituted the fol- 
lowing section in place of the old Sec- 
tion 291 of the Government of India Act 
1935 by means of Constituent Assembly 
Act 4 of 1949:— 


“291. Power of the Governor-Ceneral 
to amend certain provisions of the Act 
and order made thereunder: 


“(1) The Governor-General may at 
any time by Order make such amend- 
ments as he considers necessary whether ` 
by way of addition, modification, or re- 
peal, (emphasis supplied) in the provi- 
sions of this Act or of any Order made 
thereunder in relation to any Provincial 
Legislature with respect to any of the 
following matters, that is to say,— 


EIEEE OT TEA ET P 
The word “amendment”? has also been 
used in certain Articles like Article 107 
dealing with legislative procedure and 
Article 111 which enables the President 
to send a message requesting the Houses . 
to consider the desirability of introduc- 
ing amendments etc, “Amendmient” as 
used in these Articles could only have a 
limited meaning as is apparent from the 
context. On behalf of the petitioners a - 
great deal of reliance has been placed 
on the contrast between the use of the 
word “amendment” in Articles 4 and 169 
and paras 7 and 21 of the 5th and 6th :. 
Schedules which use the composite ex- 
pression “amend by way of addition, ` 
variation or repeal.” It is pointed out 
that in Article 368 it is only the word ` 
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“amendment” which has been used and 
if the Constitution-makers intended that 
it should have the expanded meaning 
then there was no reason why the same 
phraseology would not have been em- 
ployed as in paras 7 and 21 or as has 
been inserted now by the 24th amend- 
ment. The steps in this argument are: 


(i) The contrast in the language em- 
ployed in the different provisions of the 
Constitution in respect of amendment; 


(ii) conferment of the wider power 
for the purpose of the 5th and 6th Sche- 
dules which empower the Parliament to 
alter and. repeal the provisions of those 
Schedules relating to the institutions con- 
templated by them, the law making au- 
thority set up under them and the funda- 
mental basis of administration to be 
found in the two Schedules. 


(iii) the wide language used in paras 
7 and 21 of the two Schedules was meant 
for the purpose that at a proper time in the 
future or whenever considered necessary 
the entire basic structure of the Sche- 
dules could be repealed and the areas 
and tribés covered by them could be gov- 
ered and administered like the rest of 
India. 

(iv) the use of the word “amend- 
ment” simpliciter in Article 368 must have 
a narrower meaning than the composite 
expression “amend” or “amendment” by 


way of addition, variation or repeal and 
“must correspond to the meaning of the 


re. . 


— + e 


in Arti- 
cles 4 and 169. 

(v) The power of amending the Con- 
stitution is not concentrated in Article 368 
alone but it is diffused as it is to be 


. found in the other Articles and provi- 


2 
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sions mentioned. The reason why it 
was added that no law passed by the 
Parliament under those provisions shall 
be deemed to be an amendment of this 
Constitution for the purpose of Article 
868 was only meant to clarify that the 
form and manner prescribed by Arti- 
cle 868 was not to be followed and the 
Parliament could, in the ordinary way, by 


‘following the procedure Jaid down for 


‘passing legislative enactments amend the 


Constitution to the extent mentioned in 


‘ those Articles and provisions. 


518. The learned Advocate-Gene- 
tal of Maharashtra, who appears for res- 
pondent No. 1, has laid a great deal of 
emphasis on the fact that Article 368 is 
the only Article which is contained in 


a separate part having the title “Amend- 
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ment of the Constitution”. It is under 


- that article that all other provisions in- 


cluding Articles 4, 169 and paras 7 and 21 : 
of the 5th and 6th Schedules respectively 
can be amended. The latter group of 
Articles contain a limited power because 
those Articles are subordinate to Arti- 
cle 868. This is illustrated by the cate- 
gorical statement contained in each one 
of those provisions that no such law 
amending the Constitution shall be ` 
deemed to be an amendment thereof for 
the purpose of Article 368. As regards 
the composite expression “amend by way 
of addition, variation or repeal” employ- 
ed in paras 7 and 21 of the two Sche- 
dules, it has been pointed out that 
Clause (2) in which the words “amend- 
ment of this Constitution” are used 
clearly shows that addition, variation or 
repeal of any provision would be cover- 
ed by the word “amendment”. Accord- 
ing to the learned Attorney General the 
word “amendment” must mean, variation 
addition or repeal. He has traced the 
history behind paras 7 and 21 of Sche- 
dules 5 and 6 to illustrate that the ex- 
pression “amend by way of addition, vari- 
ation or repeal” has no such significance 
and does not enlarge the meaning of the 
word “amendment”. Our attention has 
been invited to a number of Articles in 
the Constitution itself out of which men- 
tion may be made of Articles 320 (5) and 
392 (1) where the expressions used were 
“such modification, whether by way of 
repeal or amendment” and “such adop- 
tion whether by way of modification, ad- 
dition or omission”. Jt has been urged 
that the expression “amendment of ihis 
Constitution” has acquired substantive: 
meaning over the years in the context 
of a written Constitution and it means 
that any part of the Constitution can be 
amended by changing the same either 
by variation, addition or repeal. 

519. Dr. B. R. Ambedkar who 
was not only the Chairman of the Daft- 
ing Committee but also the main archi- 
tect of the Constitution made it clear* 
that the articles of the Constitution were 
divided into different categories: the first 
category was the one which consisted 
of articles which could be amended by 
the Parliament by a bare majority; the 
second set of articles were such which 
required the two-third majority. ‘This 
obviously had reference to the group of. 
articles consisting of Articles 4, 169 and 
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paras 7 and 21 of the two Schedules and 


' Article 868 respectively, The scheme of 
the amending provisions outlined by Dr. 
B. R. Ambedkar seems to indicate that 
the Constitution makers had in mind only 
one distinction between the amending 
power conferred by the other Articles 
` and Article 868. No such distinction was 
present to their mind of the nature sug- 
gested by the learned Advocate-General 
that the amending power conferred by 
Articles other than Article 868 was of a 
purely subordinate nature. In one sense 
the power contained in the first group 
of Articles can be said to be subordi- 
nate in that those Articles themselves 
- could be amended by the procedure pres- 
cribed by Article 868. But that Article 
itself could be amended by the same 
procedure. It would not, therefore, be 
wrong to say that the amending power 
was of a diffused kind and was contained 
in more than one provision of the Con- 
stitution. It appears that the statement 
in the articles and provisions containing 
the amending power other than Art. 868 
that any amendment made under those 
articles would not amount to an amend- 
ment under Article 868 merely embodied 
the distinction emphasised by Dr. B. R. 
Ambedkar that one category could be 
amended by the Parliament by a bare 
majority and all the other articles could 
be amended by the said body but only 
by following the form and manner pres- 
. cribed by Article 868. Although prima 
facie it would appear that the Constitu- 
tion makers did not employ the compo- 
site expression in Article 868 fer certain 
reasons and even rejected Mr. Kamath’s 
amendment which pointedly brought to 
their notice that it was of material im- 
portance that the expanded expression 
should be used, it may not be possibie 
to consider this aspect as conclusive for 
the purpose of determining the meaning 
of the word “amendment” in Article 368. 

520. According to Mr. Palkhivala 
there can be three possible meanings of 
amendment:— 


(i) to improve or better: to remove 
an error; the question of improvement 
being considered from the stand point of 
the basic philosophy underlying the Con- 
stitution but subject to its essential fea- 
tures. 


(ii) to make changes which may not 
fall within (i) but which do not alter or 
destroy any of the basic features, essen- 
tial elements or fundamental principles of 
the Constitution. 
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(iii) to make any change whatsoever 
including changes falling outside (ii). 


He claims that the preferable meaning is 
that which is contained in (i) but what is 
stated in (ii) is also a possible construc- 
tion. Category (iii) should be ruled out 
altogether. Categories (i) and (ii) have a 
common factor, namely that the essen- 
tial features cannot be damaged or des- 
troyed. 

521. On behalf of the respon- 
dents it is not disputed that the words . 
“amendment of this Constitution” do not 
mean repeal or abrogation of this Consti- 
tution. The amending power, however, 
is claimed on behalf of the respondents 
to extend to addition, alteration, substitu- 
tion, modification, deletion of each and 
every provision of the Constitution. The 
argument of the Attorney General is that 
the amending power in Article 368 as it 
stood before the 24th amendment and as 
it stands now has always been and con- 
tinues to be the constituent power, e.g. 
the power to deconstitute or reconsti- 
tute the Constitution or any part of it. 
Constitution at any point of time cannot 
be so amended by way of variation, ad- 
dition or repeal as to leave a vacuum in 
the government of the country, The 
whole object and necessity of amending 
power is to enable the Constitution 
to continue and such a constituent 
power unless it is expressly limited in the ` 
Constitution itself, can by its very nature 
have no limit because if any such limit 
is assumed, although not expressly found 
in the Constitution, the whole purpose, 
of an amending power will be nullified. 
It has been pointed out that in the Con- 
stitution First Amendment Act which was ` 
enacted soon after the Constitution of 
India came into force, certain provisions 
were inserted, others substituted or omit- 
ted and all these were described as 
amendmients of the articles mentioned 
therein. In the context of the constitu- 
tion, amendment reaches everv provision 
including the Preamble and there is no ` 
ambiguity about it which may justify — 
having resort to either looking -al the 
other Articles for determining the ambit ` 
of the amendatory power or taking into | 
consideration the Preamble or the scheme 
of the Constitution or other permissible 
aids to construction. 


522. A good deal of reliance has 
been placed on behalf of the respondents _ 
on Article 5 of the Constitution of the - 
United States, hereinafter called the . 
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‘American Constitution? which deals with 


amendment and its interpretation by the 


American Courts. Reference has been 
made to the writings of authors and wri- 
ters who have dealt with the meaning 
of the word “amendment” m the Ameri- 
can Constitution. It has been argued 
that in Article 5 of that Constitution the 
word used is “amendments” and our Con- 
stitution makers had that word in mind 
when they employed the expression 
“amendment of this Constitution” in Arti- 
cle 868. We propose to refer to the 


` decisions from other countries including 


those of the Supreme Court of the United 
States later. We wish to observe, at this 
stage, that our founding fathers had pri- 
marily the Constitutions of Canada, Aus- 
tralia, Eire, U. S. A, and Switzerland in 
view apart from that of Japan. The 


' whole scheme and language of Article 368 
- is quite different from the amending pro- 


- cess, 
' conjectural to rely on the use of the word 


visions in Constitutions of those coun- 


' tries. For instance, in U. S. A., Eire, Aus- 


tralia, Switzerland and Japan the people 
are associated in some manner or the 
other directly with the amending pro- 
It would be purely speculative or 


“amend” or “amendment” in the Consti- 
tution of another country unless the en- 


. tire scheme of the amending section or 


_ article is also kept in mind. 


In India 


: Parliament is certainly representative of 
. the people but so are similar institutions 


in the countries mentioned above and yet 
there is a provision for ratification by 


‘ convention or referendum or submission 
` of the proposed law to electors directly. 
_ Another way of discovering the meaning 


on which both sides relied on is to refer 
to the various speeches in the Constituent 


_ Assembly by the late Prime Minister Pan- 
_ dit Jawahar Lal Nehru and late Dr. B. R. 


. Ambedkar the 
Constitution. 
. ges from’ an examination of their speeches 
, does not lead to any clear and conclusive 
- result. 
> constitution was to be an amendable one 
. and much rigidity was not intended. Pan- 
: dit Nehru time and again emphasised 
- that while the Constitution was meant to 


Chief Architects of the 
The position which emer- 


Their 


speeches show that our 


‘ be as solid and as permanent a structure 


t 


‘ as it could be, nevertheless there was 


; no permanence in the constitution and 
- there should be certain flexibility; other- 


wise it would stop a nation’s growth. 


-` Dr. Ambedkar, while dealing with draft 


Article 25 corresponding to the present 
Article 82, said that the most important 
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Article without which the constitution 
would be a nullity and which was the 
very soul of the Constitution and the 
heart of it was that Article. But what 
he said at a later stage appears to sug- 
gest that that article itself could be 
amended and according to the respon- 
dents even abrogated. This illustration 
shows that nothing conclusive can emerge. 
by referring to the speeches for the pur- 
pose of interpretation of the word “amend- 
ment”, 

It is not possible to accept 
the argument on behalf of the respon- 
dents that amendment can have only one 
meaning. This word or expression has 
several meanings and we shall have to 
determine its true meaning as used in 
the context of Article 368 by taking as- 
sistance from the other permissible aids 
to construction. We shall certainly bear 
in mind the well known principles of 
interpretation and construction, particu- 
larly, of an instrument like a Constitu- 
tion. A Constitution is not to be con- 
strued in any narrow and pedantic sense. 
A broad and liberal spirit should inspire 
those whose duty it is to interpret it. 
Gwyer, C. J., In Re C. P. and Berar Sales 
of Motor Spirit and Motor Lubricants 
Taxation Act 1988, 1989 FCR 18 = 
(AIR 1989 FC 1) adopted the words of 
Higgins, J., of the High Court of Austra- 
lia from the decision in Attorney General 
for New South Wales v. The Brewery 
Employees’ Union of New South Wales, 
(1908) 6 C LR 469 at pp. 611-612, ac- 
cording to which even though the words 
of the Constitution are to be interpreted | 
on the same principles of interpretation 
as are applied to any ordinary law, these 
very principles of interpretation require 
taking into account the nature and scope 
of the Act remembering that “it is a cons- 
titution, a mechanism under which laws 
are to be made and not a mere Act which 
declares what the law is to be. 1989 FCR 
18 at p. 87 = (AIR 1989 FC D.” The 
decision must depend on the words of 
the Constitution as provisions of no two 
constitutions are in identical terms, The 
same learned Chief Justice said that the 
“grant of the power in general terms 
standing by itself would no doubt be con- 
strued in the wider sense, but it may be 
qualified by other ger provisions in 
the same enactment, by the implication 
of the context, and even by considerations 
arising out of what appears to be the 
general scheme of the Act.”"* The ob- 


*Tbid, p. 42. 
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servations of Lord Wright in James v. 
Commonwealth of Australia, 1986 AC 578 
at p. 613, were also quoted in the afore- 
said judgment of the Federal Court of 
India at page 73: 


“The question, then, is one of cons- 
truction and in the ultimate resort must 
be determined upon the actual words 
used read not in a vacuo but as occurring 
in a single complex instrument, in which 
one part may throw light on another. The 
Constitution has been described as the 
federal compact, and the construction 
must hold a balance between all its 
parts.” 

Apart from the historical background and 
the scheme of the Constitution the use of 
the Preamble has always been made and 
is permissible if the word “amendment” 
has more than one meaning. Lord Green 
in Bidie v. General Accident, Fire and 
Life Assurance Corporation, (1948) 2 All 
ER 995 pointed out that the words should 
never be interpreted in vacuo because 
few words in the English language have 
a natural or ordinary meaning in the 
sense that they must be so read that their 
meaning is entirely independent of their 
context. The method which he preferred 
was not to take the particular words and 
attribute to them a sort of prima facie 
meaning which may have to be displaced 
or modified. To use his own words “it 
is to read the statute as a whole and ask 
oneself the question : 

In this state, in this context, relating 
to this subject-matter, what is the true 
meaning of that word?” 


We shall first deal with the Preamble in 
our Constitution. The Constitution makers 
gave to the preamble the pride of place. 
It embodied in a solemn form all the 
ideals and aspirations for which the coun- 
try had struggled during the British re- 
gime and a Constitution was sought to be 
enacted in accordance with the genius of 
the Indian people. It certainly repre- 
sented an amalgam of schemes and ideas 
adopted from the Constitutions of other 
countries. But the constant strain which 
runs throughout each and every article of 
the Constitution is reflected in the Pre- 
amble which could and can be made 
sacrosanct. It is not without significance 
that the Preamble was passed only after 
draft articles of the Constitution had 
been adopted with such modifications as 
were approved by the Constituent As- 
sembly. The preamble was, therefore, 
meant to embody in a very few and well 
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defined words the key to the understand- 
ing of the constitution. 


524. It would be instructive to ad- 
vert to the various stages through which 
the Preamble passed before it was ulti- 
mately adopted by the Constituent As- . 
sembly. In the earlier draft of the Union 
Constitution the Preamble was'a some- 
what formal affair. The one drafted by 
B. N. Rau said:— 

“We, the People of India, seeking to | 
promote the common good, do hereby, 
through our chosen representatives, enact, 
adopt and give to ourselves this Consti- 
tution.” 


The Union Constitution Committee pro- 
visionally accepted the draft Preamble of 
B. N. Rau and reproduced it in its re- 
port of July 4; 1947 without any change 
with the tacit recognition, at that stage, 
that the Preamble would finally be based 
on the Objectives Resolution. 


525. On July 18, 1947, Pandit 
Nehru in a statement observed that the 
Preamble was covered more or less by 
the Objectives Resolution which it was 
intended to incorporate in the final Cons- 
titution. Three days later, while moving 
the report of the Union Constitution 
Committee, he suggested that it was not 
at that stage necessary to consider the 
Preamble since the Assembly stood by 
the basic principles laid down in the Ob- 
jectives Resolution and these could be 
incorporated in the Preamble later. This 
Suggestion was accepted and further con- 
sideration of the Preamble was held over. 


526. The Drafting Committee 
considered the Preamble at a number of 
its meetings in February 1948. The 
Committee omitted that part of the 
Objectives Resolution which declared 
that the territories of India would retain 
the status of autonomous units with re- 
siduary powers. By this time the opinion 
had veered round for a strong centre 
with residuary powers. The Drafting 
Committee felt that the Preamble should 
be restricted “to defining the essential 
features of the new State and its basic: 
socio-political objectives and that the, / 
other matters dealt with in the Resolu- 
tion could be more appropriately provid- 
ed in the substantial parts of the Con- 
stitution.” Accordingly it drafted the 
Preamble, which substantially was in 
the present form. 


527. Meanwhile important deve- 
lopments had taken place in regard to 
the Indian States. With the completion 


1578 [Prs. 527-533] 


of the process of merger and integration 
of the Indian States the principle had been 
accepted (i) of sovereign powers being 
vested in the people, and (ii) that their 
constitutions should be framed by the 
Constituent Assembly and should form 
integrated part of the new Constitution. 
On October 12, 1949, Sardar Patel dec- 
lared in the Assembly that the new Cons- 
stitution was “not an alliance between 
democracies and dynasties, but a real 
union of the Indian people, built on the 
basic concept of the sovereignty of the 
people.” 

528. The draft preamble was con- 
sidered by the Ea on October 17, 
1949. The object of putting the Preamble 
last, the President of Assembly explained, 
was to see that it was in conformity with 
the Constitution as accepted. Various 
amendments were at this stage suggested, 
but were rejected, One of such was the 
proposal to insert into it the words “In 
the name of God”, That was rejected 
on the ground that it was inconsistent 
with the freedom of faith which was not 
only promised in the Preamble itself but 
was also guaranteed as a fundamental 
right.* 

529. An amendment was moved 
in the Constituent Assembly to make it 
clear beyond all doubt that sovereignty 
vested in the people. It was not accept- 
ed on the short ground that “the Pre- 
amble as drafted could convey no other 
meaning than that the Constitution ema- 
nated from the people and sovereignty 
to make this Constitution vested in them.}, 


530. The history of the drafting 
and the ultimate adoption of the Pream- 
ble shows:— 


(1) that it did not “walk before the 
Constitution” as is said about the pream- 
ble to the United States Constitution; 

(2) that it was adopted last as a part 
of the Constitution; 

(3) that the principles embodied in it 
were taken mainly from the Objectives 
Resolution; 

4) the Drafting Committee felt, it 
should incorporate in it “the essential 
features of the new State”; 

(5) that it embodied the fundamen- 
tal concept of sovereignty being in the 
people. 


*Constituent Assembly Debates Vol. 10, 
pp. 482-442. 

tThe Framing of India’s Constitution by 
B. Shiva Rao, p. 181. 
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531. In order to appreciate how 
the preamble will assist us in discovering 
the meaning of the word “amendment” 
employed in Article 868, we may again 
notice the argument presented by the res- 
pondents that the amending body can 
alter, vary or repeal any provision of the 
Constitution and enact it and apply that 
process to the entire Constitution short 
of total repeal and abrogation. It is 
maintained on behalf of the Respondents 
that by virtue of the amending power 
even the preamble can be varied, altered 
or repealed. Mr. Palkhivala, however, re- 
lies a great deal on the preamble for sub- 
stantiating the contention that “amend- 
ment” does not have the widest possible 
meaning as claimed by the respondents 
and there are certain limitations to the 
exercise of the amending power and, 
therefore, the expression “amendment” 
should be construed in the light of those 
limitations. All the elements of the Con- 
stitutional structure, it is said, are to be 
found in the preamble and the amending 
body cannot repeal or abrogate those 
essential elements because if any one of 
them is taken away the edifice as erected 
must fall. 


582. The learned Advocate Gene- 
ral of Maharashtra, says that the pream- 
ble itself is ambiguous and it can be of 
no assistance in that situation. It has 
further been contended that the concepts 
recited in the preamble, e.g., human dig- 
nity, social and economic justice are 
vague; different schools of thought hold 
different notions of their concepts. We 
are wholly unable to accede to this con- 
tention. The preamble was finalised after 
a long discussion and it was adopted last 
so that it may embody the fundamentals 
underlying the structure of the Constitu- 
tion. It is true that on a concept such 
as social and economic justice there 
may be different schools of thought but 
the Constitution makers knew what they 
meant by those concepts and it was with 
a view to implement them that they 
enacted Parts III (Fundamental Rights) 
and Part IV (Directive Principles of State 
Policy) — both fundamental in character 
— on the one hand, basic freedoms to 
the individual and on the other social 
security, justice and freedom from ex- 
ploitation — by laying down guiding prin- 
ciples for future governments, 

588. Our Court has consistently 
looked to the preamble for guidance and 
given it a transcendental position while 
interpreting the Constitution or other 
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laws. It was so referred ‘in Behram 
Khurshid Pesikaka’s case 1955 SCR 618 
at p. 658 = (AIR 1955 SC 123). Bhag- 
wati, J., in Basheshar Nath v. Commr. of 
Income-tax, Rajasthan, (1959) Supp (1) 
SCR 528 = (AIR 1959 SC 149), when 
considering the question of waiver of a 
fundamental right referred to the pre- 
amble and to the genesis of declaration 
of fundamental rights which could be 
traced to the report of the Nehru Com- 
mittee of 1928. He proceeded to say 
“the object sought to be achieved was, as 
the preamble to the Constitution states. 


eo ee ” In Re Kerala Education ° 
AIR 1958 © 
. so remarkable were contemplated one 


Bill 1957, 1959 SCR 995 = 
SC 956) this Court referred to the pream- 
ble extensively and observed that the 
fundamental rights were provided for “to 
implement and fortify the supreme pur- 
pose set forth in the preamble” The 
court also made use of the “inspiring 
and nobly expressed preamble to our 
Constitution” while expressing opinion 
about the legality of the various provi- 
sions of the Kerala Education Bill 1957. 


It is unnecessary to multiply citations’ 


from judgments of this Court in which 
the preamble has been treated almiost as 
‘ sacrosanct and has been relied on or re- 
‘ferred to for the purpose of interpreting 
legislative provisions. In other countries 
-also following the samc system of juris- 
-prudence the preamblethas been referred 
‘to for finding out the constitutional prin- 
ciples underlying a Constitution. In Rex 
v. Hess, (1949) Dom LR 199 atp. 208 it 
was said:— 

“I conclude further that the opening 
paragraph of the preamble to the B. N, A. 
Act 1867, which provided for a “Consti- 
tution similar in principle to that of the 
United Kingdom” thereby adopted the 
same constitutional principles and hence 
Section 1025-A is contrary to the Cana- 
dian Constitution and beyond the com- 
petence of Parliament or any provincial 
legislature to cnact so long as our Consti- 
tution remains in its present form of a 
Constitutional democracy.” 


In Jobn Switzman v. Freda Elbling & 
Attorney General of the Province of 
Quebec, (1957) Canada LR 285 at p. 826 
(SC), Abbot, J., relied on the observations 
of Duff, C. J., in an earlier decision in 
Re Alberta Statutes, 1988 SCR 100 
(Canada) which was affirmed in Attorney 
General for Alberta v. Attorney General 
for Canada, 1989 AC 117 = (AIR 1989 
PC 58) that view being that the preamble 


of the British North America Act showed 
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plainly enough that the Constitution of 
the Dominion was to be similar in prin- 
ciple to that of the United Kingdom. The 
statute contemplated a Parliament work- 
ing under the influence of public opinion 
and public discussion. In McCawley v. 
The King, 1920 AC 691 at p. 711 = (AIR 
1920 PC 91) Lord Birkenhead (Lord 
Chancellor) while examining the conten- 
tion that the Constitution Act of 1867 
(Queensland, Australia) enacted certain 

damental organic provisions of such a 
nature which rendered the Constitution 
stereotyped or controlled proceeded to 
observe at page 711 :— 


“It may be premised thatif a change 


would naturally have expected that the 
legislature would have given some indica- . 
tion, in the very lengthy preamble of the : 
Act, of this intention. It has been seen, 
that it is impossible to point to any docu- 
ment or instrument giving to, or im-: 
posing upon the Constitution of Queens- 
land this quality before the year 1867.: 
Yet their Lordships discern nowhere in. 
the preamble the least indication that it: 
is intended for the first time to make: 
provisions which are sacrosanct or which 
at least can only be modified by methods 
never previously required.” : 


534. In re: Berubari Union and 
Exchange of Enclaves, (1960) 3 SCR 250 
= (AIR 1960 SC 845) an argument had: 
been raised that the preamble clearly pos- 
tulated that the entire territory of India 
was beyond the reach of Parliament and 
could not be affected either by ordinary 
legislation or even by constitutional 
amendment, The Court characterized. 
that argument as extreme and laid down 
the following propositions:— 

l. A preamble to the Constitution 
serves as a key to open the minds of the. 
makers, and shows the general purposes 
for which they made the several pro- 
visions in the Constitution; 

2. The preamble is not a part of 
our Constitution; 

3. It is not a source of the several 
powers conferred on government under 
the provisions of the Constitution; 


4, Such powers embrace those ex- 
pressly granted in the body of the Con- 
stitution “and such as may be implied 
from those granted”; 

5. What is true about the powers is 
equally true about the prohibitions and 
limitations: 

6. The preamble did not indicate the 
assumption that the first part of preamble 
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postulates a very serious limitation on 
one of the very important attributes of 
sovereignty, viz., ceding territory as a re- 
sult of the exercise of the sovereign 
power of the State of treaty-making and 
on the result of ceding a part of the 
territory. 


585. On behalf of the respon- 
dents reliance has been placed on this 
case for the proposition that no limita- 
tion was read by virtue of the preamble. 
A careful reading of the judgment shows 
that what was rejected was the conten- 
tion that the preamble was the source of 
power. Indeed, it was held that the pre- 
amble was not even a part of the Consti- 
tution and that one must seek power and 
its scope in the provisions of the Consti- 
tution. The premise for the conclusion 
was that a preamble is not the source of 
power since it is not a part of the Con- 
stitution. The learned Advocate General 
of Maharashtra has himself disputed the 
conclusion in the aforesaid judgment that 
the preamble is not a part of the Consti- 
tution. It is established that it was adopt- 
‘ed by the Constituent Assembly after the 
‘entire Constitution had been adopted. 


536. Mr. Palkhivala has given an 
‘ingenious explanation as to why the pre- 
‘amble cannot be regarded as a part of 
our Constitution, He makes a distinction 
between the concept of the Constitution 
and the concept of the Constitution's sta- 
' tutes: The last words in the preamble 
“This Constitution is the Constitution 
, which follows the preamble”, according 
-to Mr. Palkhivala. It -starts with“ Arti- 
‘cle 1 and ended originally with the Eighth 
‘Schedule and now ends with the Ninth 
Schedule after the First“Amendment Act 
` J951. It is sought to be concluded from 
this that the way in which the preamble 
has been drafted, indicates that what fol- 
‘lows or is annexed to the preamble is 
the Constitution of India, It is further 
argued that: 


“The Constitution statute of India 
consists of two parts—-one, the preamble 
‘and the other, the Constitution; The 
. preamble is a part of the Constitution 
statute, but is not a part of the Consti- 
‘tution. It precedes it; The preamble 
came into force on November 26, -1949 
and not 26th January, 1950 as contended 
on behalf of Respondent No. 1.” 


i 537. There is a clear recital in 
the preamble that the people of India 
gave: to themselves: this Constitution on 
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the 26th day of November, 1949. Even 
if the preamble was actually adopted by 
the Constituent Assembly at a later date, 
no one can question the statement made 
in the Preamble that the Constitution 
came into force on the date mentioned 
therein. The preamble itself must be 
deemed by a legal fiction to have come 
into force with effect from 26th Novem- 
ber, 1949, Even if this is a plausible 
conclusion, it does not appear to be suff- 
cient to support the observations in the 
Berubari case that the preamble was not 
a part of the Constitution. To our mind, 
it hardly makes any substantial difference 
whether the preamble is a part of the 
Constitution, or not. The preamble ser- 
ves several important purposes. Firstly, 
it indicates the source from which the 
Constitution comes viz., the people of 
India. Next it contains the enacting 
clause which brings into force the. Consti- 
tution. In the third place, it declares 
the great rights and freedoms which the 
people of India intended to secure to all 
citizens and the basic type of government 
and polity which was to be established. 
From all these, if any provision in the 
Constitution had to be interpreted and if 
the expressions used therein were ambi- 
guous, the preamble would certainly fur- 
nish valuable guidance in the matter, par- 
ticularly when the question is of the cor- 
rect ambit, scope and width of a power 
intended to be conferred by Article 368. 


538. The stand taken up on be- 
half of the respondents that even the pre- 
amble can be varied, altered or repealed, 


: işs an extraordinary onc, t It may be true 
about ordinary statutes but it cannot pos- 


sibly be sustained in the light of the his- 
torical background, the Objectives Reso- 
lution which formed the basis of the 
preamble and the fundamental position 
which the preamble occupies in our Con- 
stitution. It constitutes a Jand-mark in 
India’s history and sets out as a matter 
of: historical fact what the people of 
India resolved to do for moulding their 
future destiny. It is unthinkable that the 
Constitution makers ever conceived of a 
stage when it would be claimed that even 
the preamble could be abrogated or 
wiped out. 


539. If the preamble contains 
the fundamentals of our Constitution, it 
has to be seen whether the word amend- 
ment in Article 868 should be so con- 
strued that by virtue of the amending 
power the Constitution can be made to 
suffer a complete loss of identity or the 
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basic elements on which the constitu- 
tional. structure has been erected, can be 
eroded or taken away. While dealing 
with the preamble to the United States 
Constitution it was observed by Story 
(Commentaries on the Constitution of 
the United States, 1888 edition, Volume 
I), that the preamble was not adopted as 
a mere formulary; but as a solemn pro- 
mulgation of a fundamental fact, vital to 
the character and operations of the 
Government. Its true office is to expound 
the nature and extent and application of 
the powers actually conferred by the 
Constitution and not substantially to 
create them.* 


540. Now let us examine the ef- 
fect of the declarations made and the 
statements contained in the preamble on 
interpretation of the word “amendment” 
employed in Article 368 of the Constitu- 
tion. The first thing which the people of 
India resolved to do was to constitute 
their country into a Sovereign Democra- 
tic Republic. No one can suggest that 


these words and ‘expressions are 
ambiguous in any manner, Their true 
import and connotation is so well- 


known that no question of any 
ambiguity is involved. The question 
which immediately arises is whether’ the 
words “amendment or amended” as em- 
ployed in Article 3868 can be so 
interpreted as to confer a power on 
the amending body to take away 
any of these three fundamental and 
basic characteristics of our polity. Can 
it be said or even suggested that the 
amending body can make institutions 
created by our Constitution undemocratic 
as opposed to democratic; or abolish the 
office of the President and, instead, have 
some other head of the State who would 
not fit into the conception of a ‘Republic’? 
The width of the power claimed on be- 
half of the Respondents has such a large 
dimension that even the above part of 
the preamble can be wiped out from 
which it would follow that India can 
cease to be a Sovereign Democratic Re- 
public and can have a polity denuded 
of sovereignty, democracy and Republi- 
can character. 


541. No one has suggested — it 
would be almost unthinkable for anyone 
to suggest — that the amending body act- 
ing under Article 368 in our country will 
ever do any of the things mentioned 
above, namely change the Constitution in 


"Story, para 462 at p. 445. 
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such a way that it ceases to be a Sove- 
reign Democratic Republic. But while 
examining the width of the power, it is 
essential to see its limits, the maximum 
and the minimum; the entire ambit and 
magnitude of it and it is forthat purpose 
alone that this aspect is being examined. 
While ‘analysing the scope and width of 
the power claimed by virtue of a consti- 
tutional provision, it is wholly immaterial 
whether there is a likelihood or not of 
such an eventuality arising. 

5 Mr. Palkhivala cited example 
of one country after another in recent 
history where from a democratic consti- 
tution the amending power was so utiliz- 
ed as to make that country wholly un- 
democratic resulting in the negation of 
democracy by establishment of rule by 
one party or a small oligarchy. We are 
not the least impressed by these instances 
and illustrations. In the matter of de- 
ciding the questions which are before us, 
we do not want to, be drawn into the 
political arena which, we venture to 
think, is “out of bounds” for the judi- 
ciary and which tradition has been con- 
sistenty followed by this Court. (See 
Wanchoo, f., as he then was in Golak 
Nath, (1967) 2 SCR 762 at p. 850 = (AIR 
1967 SC 1648)). 

Since the respondents them. 
selves claim powers of such wide magni- 
tude that the results which have been 
briefly mentioned can flow apart from 
others which weshall presently notice, 
the consequences and effect of suggested 
construction have to be taken into ac- 
count as has been frequently done by 
this Court. Where two constructions are 
possible the court must adopt that: which 
will ensure smooth and harmonious work- 
ing of the Constitution and eschew the 
other which will lead to absurdity or 
give rise to practical inconvenience or 
make well-established provisions of ex- 
isting law nugatory, (AIR 1958 SC 10); 
Director of Customs, Baroda v. Digvijay- 
sinhji Spinning & Weaving Mills Ltd. 
D (1) SCR p. 896 = (AIR 1961 SC 


544. In Don John Francis Doug- 
las Liyange v. The Queen, 1967-1 AC 
259, Lord Pearson declined to read the 
words of Section 29 (1) of the.Ceylon 
Constitution as entitling the Parliament 
to pass legislation which usurped the 
judicial power of the judicature by pass- 
ing an Act of Attainder against some per- 
sons or instructing a Judge to bring in a 
verdict of guilty against someone who is 
being tried — if in law such usurpation 
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would otherwise be contrary to the Cons- 
titution. 

545. In Maxwells Interpreta- 
tion of Statutes (12th Edition), Chapter 5 
deals with restrictive construction and the 
very first section contains discussion on 
the question whether the consequences of 
a particular construction being adopted 
can be considered and examples have 
been given from cases decided in Eng- 
land with reference to the consequences. 
According to American jurisprudence, 
Vol. 50, 1962 Reprint at pp. 372, 878 
there are, cases in which consequences of 
a particular construction are in and of 
themselves, conclusive as to the correct 
solution of the question. 


546. The learned Advocate-Gene- 
ral of Maharashtra has contended that 
the proper way of construing an amend- 
ing provision is not to take into considera- 
tion any such speculation that the powers 
conferred by it, would be abused. It has 
also been said that any court deciding the 
validity of a law cannot take into consi- 
deration extreme hypothetical examples 
or assume that aresponsible Legislature 
would make extravagant use of the 
power. Bank of Toronto v. Lambe, (1887) 
12 AC 575 at pp. 586-587. 


547. According to Mr. Palkhivala, 
the test of the true width of a power is 
not how probable it is that it may be 
exercised but what can possibly be done 
under it, that the abuse or misuse of 
power is entirely irrelevant: that the 
question of the extent of the power can- 
not be mixed up with the question of 
its exercise and that when the real ques- 
tion is as to the width of the power, ex- 
pectation that it will never be used is as 
wholly irrelevant as an imminent danger 
of its use. The Court does not decide 
what is the best and what is the worst. 
It merely decides what can possibly be 
done under a power if the words confer- 
ring it are so construed as to have an 
unbounded and limitless width, as claim- 
ed on behalf of the respondents. 

548. It is difficult to accede to 
the submission on behalf of the respon- 
dents that while considering the conse- 
quences with reference to the width of 
an amending power contained in a Cons- 
titution any question of its abuse is in- 
volved, It is not for the courts to enter 
into the wisdom or policy of a- particular 
provision in a Constitution or a statute. 
That is for the Constitution makers or 
for the Parliament or the legislature. But 
that the real consequences can be taken 


into account while judging the width of : 
the power is well settled. The Court can- . 
not ignore the consequences to which a 
particular construction can Jead while as- 
certaining the limits of the provisions 
granting the power. According to the 
Jearned Attorney-General the declaration 
in the preamble to our Constitution about 


the resolve of the people of India to con- 


stitute it into a Sovereign, Democratic 
Republic is only a declaration of an in- 


tention which was made in 1947 and it 


is open to the amending body now 
under Article 868 to change the 
Sovereign Democratic Republic into 
some other. kind of polity. This by it- 
self shows the consequence of accepting 
the construction sought to be put on the 
material words in that article for finding 
out the ambit and width of the power 
conferred by it. 


549. The other part of the Pre- 
amble may next be examined. The 
Sovereign Democratic Republic has been 
constituted to secure to all the citizens 
the objectives set out. The attainment 
of those objectives forms, the fabric of 
and permeates the whole scheme of the 
Constitution. While most cherished free- 
doms and rights have been guaranteed 
the government has been laid under a 
solemn duty to give effect to the Direc- 
tive Principles. Both Parts HI and IV 
which embody them have to be balanced 
and harmonised — then alone the dignity 
of the individual can be achieved. It 
was to give effect to the main objectives 
in the Preamble that Parts III and IV 
were enacted. The three main organs 
of government legislative, executive and 
judiciary and the entire mechanics of 
their functioning were fashioned in the 


‘light of the objectives-in the Preamble, 


the nature of polity mentioned therein 
and the grand vision of a united and free 
India in which every individual high or 
low will partake of all that is capable 
of achievement. We must, therefore, ad- 
vert to the background in which Parts IT] 
and IV came to be enacted as they essen- 
tially form a basic element of the Con- 
stitution without which its identity will 
completely change. 


550. It is not possible to go back 
at any length to the great struggle for 
freedom from British Rule and the attain- ` 
ment of independence. The British exe- 
cutive’s arbitrary acts, internments and 
deportations without trial and curbs on 
the liberty of the press and individuals 
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are too well known to every student of 
- Indian history to be specifically mention- 
ed. This was before some essential 
rights based on British Common Jaw and 
jurisprudence came to be embodied in 
various Parliamentary enactments, Ac- 
cording to B. N. Rau,* human rights, 
with few exceptions, were not guaranteed 
by the Constitution (Government of India 
Act). Shiva Rao has in his valuable 
study** given the various stages beginning 
with 1895 Constitution of India Bill fram- 
ed by the Indian National Congress 
which envisaged a Constitution guaran- 
teeing a number of freedoms and rights. 
Two events at a later stage exercised a 
decisive influence on the Indian leaders, 
One was the inclusion of a list of funda- 
mental rights in the Constitution of Irish 
Free State in 1921 and the other, the 
problem of minorities.f. 

551. The next steps were the re- 
port of the Nehru Committee in 1928, 
the reiteration of the resolve at the Ses- 
sion of the Indian National Congress at 
its Karachi Session in March 1931 and 
omitting some. details, the deliberations 
of the Sapru Committee appointed by the 
All India Parties Conference (1944-45). 
The British Cabinet Mission in 1946 re- 
commended the setting up of an Advi- 
sory Committee for reporting inter alia 
on fundamental rights. Before reference 
is made to the Objectives Resolution ad- 
opted in January 22, 1947 it must be 
borne in mind that the post war period 
in Europe had witnessed a fundamental 
orientation in juristic thinking, particular- 
ly in West Germany, characterized by a 
farewell to positivism, under the influence 
of positivist legal thinking. During the 
pre-war period most of the German Con- 
stitutions did not provide for judicial re- 
view which was conspicuously absent 
from the Weimar Constitution even 
though Hugo Preuss, often called the 
Father of that Constitution, insisted on 
its inclusion. After World War II when 


the disastrous effects of the positivist doct- . 


rines came to be realized there was a re- 
action in favour of making certain norms 
immune from amendment or abrogation. 
This was done in the Constitution of the 
Federal Republic of Germany. The at- 
rocities committed during Second World 
War and the worldwide agitation for 
human rights ultimately embodied in the 


*Year Book of Human Rights 1947, 
**Praming of India’s Constitution {B 

Shiva Rao). ~ 
tIbid, p. 172. 
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U. N. Declaration of Human Rights on 
which a number of the provisions in 
Parts III and IV of our Constitution are 
fashioned must not be forgotten while 
considering these matters. Even in Great 
Britain, where the doctrine of the legal 
sovereignty of Parliament has prevailed 
since the days of Erskine, Blackstone, 
Austin, and lastly Dicey, the new trend 
in judicial decisions is to hold that there 
can be at least procedural limitations 
(requirement of form and manner) on 
the legislative powers of the legislature. 
(This follows from the decisions in Moore 
v. The Attorney General for the Irish 
Free State, (1985) AC 484; Attorney Gene- 
ral for New South Wales v. Trethown, 
(1982) AC 526.) 


The Objectives Resolution declared, inter 
alia, the firm and the solemn resolve to 
proclaim India as Independent Sovereign 
Republic and to draw up for her future 
governance a Constitution. Residuary 
powers were to vest in the States, All 
power and authority of the Sovereign 
Independent India, its constituent parts 
and organs of government, were derived 
from the people and it was stated:— 


“(6) Wherein shall be guaranteed and 
secured to all the people of India, justice, 
social, economic and political; equality 
of status, of opportunity, and before the 
law; freedom of thought, expression, be- 
lief, faith, worship, vocation, association 
and action, subject to law and public 
morality; and 

(6) wherein adequate safeguards 
shall be provided for minorities, back- 
ward and tribal areas, and depressed and 
other backward classes; and 


(7) whereby shall -be maintained the 
integrity of the territory of the Republic 
and its sovereign rights on land, sea, and 
air according to justice and the law of 
civilised nations, and.” 


552. It may be recalled that as 
regards the minorities the Cabinet Mis- 
sion had recognised in their report to 
the British Cabinet on May 6, 1946 only 
three main communities; general, Muslims 
and Sikhs. General community included 
all those who were non-Muslims or non- 
Sikhs. The Mission had recommended 
an Advisory Committee to be set up by 
the Constituent Assembly which was to 
frame the rights of citizens, minorities, 
tribals and excluded areas. The Cabi- 
net Mission statement had actually pro- 
vided for the cession of sovereignty to 
the Indian people subject only to two 
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matters which -were; (1) willingness to 
conclude a treaty with His Majesty’s 
Government to cover matters arising ouz 
of transfer of power and (2) adequate 
provisions for the protection of the mino- 
rities, Pursuant to the above and paras 
5 and 6 of the Objectives Resolution the 
Constituent Assembly set up an Advisory 
Committee on January 24, 1947. The 
Committee was to consist of representa- 
tives of Muslims, the depressed classes or 
the scheduled castes, the Sikhs, Christians. 
Parsis, Anglo-Indians, tribals and exclud- 
ed areas besides the Hindus.” As a his- 
torical fact it is safe to say that at a 
meeting held on May 11, 1949 a resolu- 
tion for the abolition of all reservations 
for minorities other than the scheduled 
castes found whole hearted support from 
an overwhelming majority of the mem- 
bers of the Advisory Committee. So far 
as the scheduled castes were concerned 
- it was felt that their ‘peculiar position 
would necessitate special reservation for 
them for a period of ten years. It would 
not be wrong to say that the separate 
representation of minorities which had 
been the feature of the previous Con- 
stitutions and which had witnessed so 
much of communal tension and strife 
was given up in favour of joint electorates 
in consideration of the guarantee of 
fundamental rights and minorities rights 
which it was decided to incorporate in- 
to the new Constitution. The Objectives 
Resolution can be taken into account as 
a historical fact which moulded its nature 
and character. Since the language of the 
Preamble was taken from the resolution 
itself the declaration in the Preamble 
that India would be a Sovereign, Demo- 
cratic Republic which would secure to 
all its citizens justice, liberty and equa- 
lity was implemented in Parts III and IV 
and other provisions of the Constitu- 
tion. These formed not only the essen- 
tial features of the Constitution but also 
the fundamental conditions upon and 
the basis on which the various groups 
and interests adopted the Constitution 
as the Preamble hoped to create one uni- 
fied integrated community. The decision 
of the Privy Council in The Bribery 
Commr. v. Pedrick Ranasinghe, 1965 AC 
172 at pp. 198-194 will require a more 
detailed discussion in view of the elabo- 
rate arguments addressed on both sides 
based on it. But for the present all that 
need be pointed out is that the above 
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language is borrowed mainly from the 
judgment of Lord Pearce who, after set- 
ting out Section 29 of the Ceylon Cons- 


titutional Order which gave Parliament - 


the power to make laws for the peace, 
order and good government of the Island, 
said with regard to clause (2) according 
to which no law could prohibit or res- 
trict the free exercise of any religion. 
“There follow (b), (c) and (d), which: 
set out further entrenched religious and 
racial matters, which shall not be the sub- 
ject of legislation. They represent the 
solemn balance of rights between the 
citizens of Ceylon, the fundamental con- 
ditions on which inter se they accepted 
the Constitution; and these are therefore 
unalterable under the Constitution”. 


Another apposite observation in this con- 
nection was made in In re The Regula- 
tion and Control of Aeronautics in 
Canada, (1932) AC 54 at p. 70 while 
interpreting the British North America 
Act 1867. It was said that inasmuch as 
the Act embodied a compromise under 
which the original provinces agreed to 
federate, it is important to keep in mind 
that the preservation of the rights of 
minorities was a condition on which such 
minorities entered into the federation and 
the foundation upon which the whole 
structure was subsequently erected. 


559. Our Constitution is federal 
in character and not unitary. a fede- 
ral structure the existence of both the 
Union and the States is indispensable 
and so is the power of judicial review. 
According to Dicey:** 


“A federal State derives its existence 
from the Constitution, just as a corpora- 
tion derives its existence from the grant 
by which it is created. Hence every 
power, executive, legislative or judicial, 
whether it belong to the nation or to the 
individual State, is subordinate to and: 
controlled by the Constitution,” * 


The object for which a federal State is 
formed involves a Division of authority 


between the national government and the .- 


separate States.f Federalism can flou- 


rish only- among communities imbued: 
with a legal spirit and trained to rever» - 
ence the law. Swiss federalism, accord- ` 
ing to Dicey, “fails, just where one would - 
expect it to fail, in maintaining that com- : 
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plete authority of the courts which is ne- 
cessary to the perfect federal system”.* 
The learned Advocate General of Maha- 
rashtra while relying a great deal on 
Dicey’s well known work in support of his 
other points, has submitted that although 
he was one of the greatest writers on the 
law of English Constitution, his book was 
concerned with two or three guiding 
principles which pervade the modern 


Constitution of England. The discussion’ 


of federal government in his book was 
a subordinate part and the discussion 
was designed to bring out sharply the 
two or three guiding principles of the 
English Constitution by contrast with the 
different principles underlying the Con- 
stitution of the federal government. Reli- 
ance has been placed on Professor 
Wheare’s statement in his book} that the 
Swiss Courts are required by the Consti- 
tution to treat all laws passed by the 
federal assembly as valid sri they 
may declare Cantonal laws to be void 
and that does not constitute such a de- 
parture from the federal principle that 
the Swiss people cannot be regarded as 
having a federal Constitution and a fede- 
ral government. Switzerland is probably 
the only country having a federal Consti- 
tution where full-fledged right of judicial 
review is not provided. We are unable 
to understand how that can have any 
relevancy in the presence of judicial re- 
view having been made an integral part 
of our Constitution. 


554. It is pointed out on behalf 
of the petitioners that the scheme of Arti- 
cle 368 itself contains intrinstic pieces of 
evidence to give a limited meaning to the 
word “amendment”. Firstly, Article 368 
refers to “an amendment of this Consti- 
tution”, and the result of the amendment 
is to be that the “Constitution shall stand 
amended”. As the Constitution has an 
identity of its own, an amendment, made 
under a power howsoever widely word- 
ed cannot be such as would render the 
Constitution to lose its character and 
nature. In other words, an amendment 
cannot be such as would denude the 
Constitution of its identity. The amend- 
ing power is conferred on the two Houses 
of Parliament, whose identity is clearly 
established by the provisions in the Cons- 
titution. It must be the Parliament of 
the Sovereign Democratie Republic. It 
is not any Parliament which has the 
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amending power, but only that Parlia- 
ment which has been created by the Con- 
stitution. In other words, it must con- 
tinue to be the Parliament of a sovereign 
and democratic republic. The institution 
of States must continue to exist in order 
that they may continue to be associated 
with the amending power in the cases 
falling under the proviso. If the respon- 
dents are right, the proviso can be com- 
pletely deleted since Article 368 itself 
can be amended. This would be wholly 
contrary to the scheme of Article 368 be- 
cause two agencies are provided for 
amending the provisions covered by the 
proviso. One agency cannot destroy the 
other by the very exercise of the amend- 
ing power. The effect of limitless amend- 
ing power in relation to amendment of 
Article 868 cannot be conducive to the 
survival of the Constitution because the 
amending power can itself be ‘taken away 
and the Constitution can be made lite- 
rally unamendable or virtually unamend- 
able by providing for an impossible majo- 
rity, 


555. While examining the above 
contentions, it is necessary to consider 
the claim of the respondents that the 
amending body under Article 368 has the 
full constituent power. It has been sug- 
gested that on every occasion the proce- 
dure is followed as laid down in Arti- 
cle 868 by the two Houses of Parliament 
and the assent of the President is given 
there is the reproduction of the functions 
of a Constituent Assembly. In other 
words, the Parliament acts in the same 
capacity as a Constituent Assembly when 
exercising the power of amendment under 
the said Article. This argument does not 
take stock of the admission made on be- 

alf of the respondents that the entire 
Constitution cannot be repealed or abro- 
gated by the amending body. Indisput- 
ably, a Constituent Assembly specially 
convened for the purpose would have the 
power to completely revise, repeal or ab- 
rogate the Constitution. This shows that 
the amending body under Article 368 
cannot have the same powers as a Consti- 
tuent Assembly. Even assuming that 
there is a reference on the nature of 
power between enacting a law and mak- 
ing an amendment, both the powers are 
derived from the Constitution. The 
amending body has been created by the 
Constitution itself. It can only exercise 
those powers with which it has been in- 
vested. And if that power has limits, it 
can be exercised only within those limits. 


556. The repondents have taken 
up the position that even if the power 
was limited to some extent under Arti- 
cle 368, as it originally stood, that power 
could be enlarged by virtue of clause (e) 
of the proviso. It must be noted that 
the power of amendment lies in the first 
part of Article 868. What clause (e) in 
the proviso does is to provide that if 
Article 868 is amended, such an amend- 
ment requires ratification by the States, 
besides the larger majority provided in 
the main part. If the amending power 
under Article 868 has certain limits and 
is not unlimited, Article 868 cannot be 
so amended as to remove these limits 
nor can it be amended so as to take away 
the voice of the States in the amending 
process. If the Constitution makers were 
inclined to confer the full power of a 
Constituent Assembly, it could have been 
easily provided in suitable terms. I£, 
however, the original power was limited 
to some extent, it could not be enlarged 
by the body’ possessing the limited 
power. That being so, even where an 
amending power is expressed in wide 
terms, it has to be exercised within the 
framework of the Constitution. It can- 
not abrogate the Constitution or frame a 
’ new Constitution or alter or change the 
essential elements of the Constitutional 
structure. It cannot be overlooked that 
the basic theory of our Constitution is 
that “Pouvoir Constituent”, is vested in 
the people and was exercised, for and on 
their behalf by the Constituent Assembly 
for the purpose of framing the Constitu- 
tion. 


507. To say, as has been said on 
behalf of the respondents, that there are 
only two categories of Constitutions, 
rigid or controlled and flexible or uncon- 
trolled: and that the difference between 
them lies only in the procedure provided 
for amendment is an over-simplification. 
In certain Constitutions there can be pro- 
cedural and/or substantive limitations on 
the amending power. The procedural 
limitations could be by way of a prescrib- 
ed form and manner without the satisfac- 
tion of which no amendment can valid- 
ly result. The form and manner may 
take different forms such as a higher 
majority either in the houses of the con- 
cerned legislature sitting jointly or sepa- 
rately or by way of a convention, re- 
_ ferendum etc. Besides these limitations, 
` there can be limitations in the content 
and scope of the power. To illustrate, 
although the power to amend under Arti- 
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cle 5 of the U. S. Constitution resides 
ultimately in the people, it can be exer- - 
cised in either of the modes as might be 
prescribed by the Congress viz., through 
ratification by the State legislatures or 
through conventions, specially convened 
for the purpose. The equal suffrages in 
the Senate granted to each of the States, 
cannot be altered without the consent of 
the State. The true distinction between 


‘a controlled and an uncontrolled Consti- 


tution lies not merely in the difference 
in the procedure of amendment, but in 
the fact that in controlled Constitutions 
the Constitution has a higher status by 
whose touch-stone the validity of a law 
made by the legislature and the organ 
set up by it is subjected to the process 
of judicial review. Where there is a writ- 
ten Constitution which adopts the pre- 
amble of sovereignty in the people there 
is, firstly, no question of the law-making 
body being a sovereign body, for that 
body possesses only those powers which 
are conferred on it. Secondly, however 
representative it may be, it cannot be 
equated with the people. This is espe- 
cially so where the Constitution contains 
a Bill of Rights, for such a Bill imposes 
restraints on that body, i.e., it negates the 
equation of that body with the people. 


508. Before concluding the topic 
on the interpretation or construction of 
the words “amendment of this Constitu- 
tion” in Article 868, it is necessary to 
deal with some American decisions relat- 
ing to Article 5 of the American Consti- 
tution on which a. great deal of reliance 
was placed on behalf of the respondents 
for establishing that the word “amend- 
ment” has a precise and definite meaning 
which is of the widest amplitude. The 
first relates to the 18th amendment, 
known as the National Prohibition cases 
in the State of Rhode Island v. A. Mitchel 
Palmer, (1919) 64 Law Ed 946. In that 
case and other cases heard with it, elabo- 
rate arguments were addressed involving 
the validity of the 18th amendment and 
of certain features of the National Prohi- 
bition Law, known as Volstead Act, which 
was adopted to enforce the amendment. 
The relief sought in each case was an in- 
junction against the execution of that 
Act. The Court merely stated its con- 
clusions and did not give any reasons — 
a matter which was profoundly regretted 
by Chief Justice White. From the con- 
clusions stated and the opinion of the 
Chief Justice it appears that a good deal 
of controversy centered on Section 2 of 
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the amendment which read “Congress 
and the several States shall have concur- 
rent power to enforce this Article by 
appropriate legislation”. In the dissent- 
ing opinion of ‘Mr, Justice Mckenna it 
was said that the constitutional validity 
of the 18th amendment had also been at- 
tacked and although he dissented in cer- 
tain other matters he agreed that the 18th 
amendment was a part of the Constitu- 
tion of the United States. The learned 
Advocate General of Maharashtra has 
placed a great deal of reliance on this 
decision. His argument is that though 
the judgment in the Rhode Island case 
(1919) 64 Law Ed 946 gives no reasons, 
yet it is permissible to look at the ela- 
borate briefs filed by the counsel in 
several cases and their oral arguments in 
order to understand what was argued and 
what was decided. One of the main 
contentions raised was that the 18th 
amendment was not in fact an amend- 
ment, for an amendment is an alteration 
or improvement of that which is already 
there in the Constitution and that term 
is not intended to include any addition 
of a new grant of power. The judg- 
ment shows that this argument was not 
regarded even worth consideration and 
was rejected outright. Now it is signi- 
ficant that most of the Justices including 
the Chief Justice who delivered judg- 
ments dealt only with the questions 
which had nothing to do with the mean- 
-ing of the word “amendment”. It is not 
possible to derive much assistance from 
this judgment. 


559. In J. J. Dhillon v. R. W. 
Gloss (1921) 65 Law Ed 994 it was ob- 
served that an examination of Art. 5 
discloses that it was intended to invest 
Congress with a wide range of power in 
proposing amendments. However, the fol- 
lowing observations are noteworthy and 
have been relied upon in support of the 
case of the petitioners that according to 
the United States Constitution it is the 
people who get involved in the matter 
of amendments. “A further mode of 
proposal —as yetnever invoked — is pro- 
vided, which is, that on application of 
two-third of the States, Congress shall 
call a convention for the purpose. When 
proposed in either mode, amendments, 
to be effective must be ratified by the 
legislatures or by convention in three 
fourths of the States as the one or the 
other mode of ratification may be pro- 
posed by the Congress”, Thus the peo- 
ple of the United States, by whom the 
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Constitution was ordained*and establish- 
ed, have made it a condition for amend- 
ing that instrument that the amendment 
be submitted to representative assemblies 
in the several States and be ratified in 
three-fourths of them. The plain mean- 
ing of this is (a) that all amendments 
must have the sanction of the people 
of the United States, the original 
fountain of power, acting through repre- 
sentative assemblies, and (b) that ratifi- 
cation by these assemblies in three- 
fourths of the States shall be taken as 
a decisive expression of the people’s 
will and be binding on all. . 

560. Althou all the amend- 
ments were made by the method of rati- 
fication by the requisite number of State 
legislatures, the convention mode was 
adopted when the 18th amendment was 
repealed by the 21st amendment, An- 
other case, United States of America v. 
William H., Sprague (1931) 75 Law Ed 
640 (644) will be discussed more fully 
while considering the question of im- 
plied limitations. All that it establishes 
for the purpose of meaning of amend- 
ment is that one must look to the plain 
language of the Article conferring the 
power of amendment and not travel out- 
side it. Article 5, it was said, contained 
procedural provisions for constitutional 
change by amendment without any pre- 
sent limitation whatsoever except that 
no State might be deprived of equal re- 
presentation in the Senate without its 
consent. Mr. Justice Douglas while deli- 
vering the opinion of the court in 
Howard Joseph Whitehill v. Wilson 
Elkins (1967) 19 Law Ed 2d 298 stated 
in categorical terms that the Constitu- 
tion prescribes the method of “altera- 
tion” by amending process in Article 5 
and, while the procedure for amending 
it is restricted there is no restraint on 
the kind of amendment that may be of- 
fered. Thus the main submission on be- 
half of the counsel for the respondents 
has been that Article 5 of the United 
States Constitution served as a model for 
Article 3868 of our Constitution. 

S61. Article V provides different 
modes of amendment. These may be 
analysed as follows: 


The proposals can be made,— 

(1) By two thirds of both Houses of 
the Congress or 

(2) By a Convention for proposing 
amendments to be called by the Con- 
gress on the application of legislatures of 
two-thirds of the States, 
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The ratification of the proposals has to 
be made by 


(1) Legislatures of three fourths of 
the States or 


(2) by Conventions in three fourths 
thereof (as one or the other mode of 
ratification may be proposed by the 
Congress), 

In Hawke v. Smith, (1919) 64 
Law Ed 871 the question raised was 
whether there was any conflict between 
Article 5 of the U.S. Constitution which 
gave power tothe Congress to provide 
whether the ratification should be by 
State Legislatures or Conventions and the 
Constitution of Ohio as amended. The 
Supreme Court held that Article 5 was 
grant of authority by the people to 
Congress. The determination of the 
method of ratification was the exercise 
of the national power specifically grant- 
ed by the Constitution and that power 
was limited to two methods, by the 
State Legislatures or by Conventions. 
The method of ratification, however, was 
left to the choice of Congress. The lan- 
guage of the Article was plain and ad- 
mitted of no doubt in its interpretation. 
In that case the Constitution of Ohio 
even after amendment which provided 
for referendum vested the legislative 
power primarily in a General Assembly 
consisting of a Senate and a House of 
Representatives. Though the law making 
power of a State was derived from the 
people to ratify a proposed amendment 
to the Federal Constitution had its 
source in that Constitution. The act of 
ratification by the State derived its au- 
thority from the federal Constitution. 
Therefore, in order to find out the au- 
thority which had the power to ratify, it 
was Article 5, to which one had to turn 
and not to the State Constitution. The 
choice of means of ratification was wise- 
ly withheld from conflicting action in the 
several States. 


562. On behalf of the respon- 
dents it is claimed that these decisions 
establish that the power of amendment 
conferred by Article 5 was of the widest 
amplitude, it could be exercised through 
the representatives of the people, both 
in the Congress and the State Legisla- 
tures. In the case of Article 368 also 
Parliament consists of representatives of 
the people and the same analogy can be 
applied that it is a grant of authority by 
the people to the Parliament. This 
argument loses sight of the fact that 
under the American theory of govern- 
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ment, power is inherent in the people 
including the right to alter and amend 
the organic instrument of government. 
Indeed, practically all the State Constitu- 
tions associate the people with the amend- 
ing process. The whole basis of the deci- 
sions of the Supreme Court of the United 
States and of some of the State Supreme 
Courts is that it is the people who 
amend the Constitution and it is within 
their power to make the federal Consti- 
tution or unmake it. The reason is 
quite obvious. So far as Article 5 of 
the American Constitution is concerned, 
out of the alternative methods provided 
for amendment, there is only one in 
which the people cannot get directly as- 
sociated, whereas in the others they are 
associated with the amending process, 
e.g., proposal of amendment by two- 
thirds of both Houses of Congress and 
its ratification by conventions in three- 
fourths of the States .or a proposal of 
amendment by a convention called on 
the application of two-thirds of the 
State Legislatures and its ratification by 


either convention in three-fourths of the 


States or by the Legislature of the same 
number of States. 


063. The meaning of the words 
“amendment of this Constitution” as used 
in Article 868 must be such which ac- 
cords with the true intention of the Con- 
stitution makers as ascertainable from 
the historical background, the Preamble, 
the entire scheme of the Constitution, 
its structure and framework and the in- 
trinsic evidence in various Articles in- 
cluding Art. 368. It is neither possi- 
ble to give it a narrow meaning nor can 
such a wide meaning be given which 
can enable the amending body to change 
substantially or entirely the structure 
and identity of the Constitution. Even 
the concession of the learned Attorney 
General and the Advocate General of 
Maharashtra that the whole Constitu- 
tion cannot be abrogated or repealed 
and a new one substituted supports the 
conclusion that the widest possible 
meaning cannot be given to it. 


564. Coming to the question of 
what has been called ‘inherent and im- 
plied limitations’ to the amending power 
in Article 868 of our Constitution, Mr. 
Palkhivala has maintained that inherent 
limitations are those which inhere in any 
authority from its very nature, character 
and composition whereas implied limita- 
tions are those which are not expressed 
but are implicit in the scheme of the 
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Constitution conferring the power. He 
maintains that the “rule is established 
beyond cavil that in construing the Con- 
stitution of the United States, what is 
implied is as much a part of the instru- 
ment as what is expressed”.* Although the 
courts have rejected in various cases a 
plea that a particular inherent or im- 
plied limitation should be put upon some 
specific constitutional power, no court, 
says Mr. Palkhivala, has ever rejected 
the principle that such limitations which 
are fairly and properly deducible from 
the scheme of the Constitution should 
be read as restrictions upon a power 
expressed in general terms. Several de- 
cisions of our court, of the Privy Coun- 
cil, Irish courts, Canadian and Austra- 
lian courts have been cited in support of 
the contention advanced by him. The 
approach to this question has essentially 
to be to look at our own decisions first. 
They fall in two categories. In one 
category are those cases where limita- 
tions have been spelt out of constitutional 
provisions; the second category consists 
of such decisions as have laid down 
that there is an implied limitation on 
legislative power. 


565. Taking up the cases of the 
first category, before 1955, Art. 18 (2) 
was read as containing an implied limi- 
tation that the State could acquire pro- 
perty only for a public purpose. (The 
Fourth Amendment expressly enacted 
this limitation in 1955). It was observed 
in Chiranjit Lal v. Union of India (1950) 
SCR 869 at p. 902 = (AIR 1951 SC 41) 
that one limitation imposed upon acqui- 
sition or taking possession of private pro- 
perty which is implied in the clause is 
that such taking must be for a public 
purpose, Mahajan J., (later Chief Jus- 
tice) said in the State of Bihar v. Sir 
Kameshwar Singh (1952) SCR 889 at 
p. 984 = (AIR 1952 SC 252) that the 
existence of a public purpose is un- 
doubtedly an implied condition of the 
exercise of compulsory power of acquisi- 
tion by the State. The power conferred 
by Arts. 8 and 4 of the Constitution to 
form a new State and amend the Consti- 
tution for that purpose has been stated 
to contain the implied limitation that 
the new State must conform to the de- 
mocractic pattern envisaged by the Con- 
stitution and the power which Parlia- 
ment can exercise is not the power to 
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override the constitutional scheme. (1967) 
2 SCR 109 at p. 112 = (AIR 1967 SC 
944), It may be mentioned that so far 
as Art. 868 is concerned there seems 
to have been a good deal of debate in 
Golak Nath’s case on the question whe- 
ther there were any inherent or implied 
limitations. Dealing with the argument 
that in exercise of the power of amend- 
ment Parliament could not destroy the 
structure of the Constitution but it could 
only modify the provisions thereof with- 
in the framework of its original instru- 
ment for its better effectuation, Subba 
Rao C. J. observed that there was no ne- 
cessity to express any opinion on this all 
important question owing to the view 
which was being taken with regard to 
the meaning of the word “law” in Art. 18 
(2). But it was recognised that the argu- 
ment had considerable force. Wanchoo 
J. (as he then was) considered the 
question of implied limitations at some 
length but felt that if any implied limi- 
tation that basic features of the Consti- 
tution cannot be changed or altered, 
were to be put on the power of amend- 
ment, the result would be that every am- 
endment made in the Constitution would 
involve legal wrangle. On the ciear 
words of Art. 868 it was not possible to 
infer any implied limitation on the power 
of amendment. Hidayatullah J., (later 
Chief Justice) discussed the question of 
implied limitations and referred to the 
spate of writings on the subject. He 
expressed no opinion on the matter be- 
cause he felt that in our Constitution 
Art. 13 (2) took in even constitutional 
amendments. Bachawat J., disposed of 
the matter by saying that the argument 
overlooked the dynamic character of the 
Constitution. Ramaswami J., clearly ne- 
gatived the argument based on implied 
limitations on the ground that if the am- 
ending power is an adjunct of sovere- 
ignty it dees not admit of any limita- 
tion. 
566. The cases which fall in the 
second category are decidedly numerous. 
It has been consistently laid down that 
there is an implied limitation on the 
legislative power; the legislature cannot 
delegate the essentials of the legislative 
function. Mukherjea J. {who inter hecawe 
Chief Justice) in Re. Delhi Laws Act 
1912 case (1951) SCR 747 at pp. 984- 
985 = (AIR 1951 SC 882) stated in clear 
language that the right of delegation 
may be implied in the exercise of legis- 
lative power only to the extent that it is 
necessary to make the exercise of the 
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power effective and complete. The same 
implied limitation on the legislature, in 
the field of delegation, has been invoked 
in Raj Narain Singh v. Chairman Patna 
Administration, (1955) 1SCR 290 = 
(AIR 1954 SC 569); Hari Shankar Bagla 
v. State of Madhya Pradesh, (1955) 1 
SCR 880 = (AIR 1954 SC 465); Vasant- 
lal Sanjanwala v. State of Bombay (1961) 
1 SCR 341 = (AIR 1961 SC 4); The 
Municipal Corporation of Delhi v. Birla 
Cotton Mills, (1968) 3 SCR 251 = (AIR 
1968 SC 1282) and Grewal D. S. 


v. State of Punjab (1959) Supp 
(1) SCR 792 = (AIR 1954 SC 
512). Implied limitations have also 


been placed upon the legislature which 
invalidates legislation usurping the judi- 
cial power: See for instance Shri Prithvi 
Cotton Mills Ltd. v. Broach Borough 
Municipality (1970) 1 SCR $88 at pp. 392 
893 = (AIR 1970 SC 192) and Munici- 
pal Corporation of the City of Ahmeda- 
bad v. New Shrock Spg. & Wvg. Co. 
Ltd. (1971) 1 SCR 288 at pp. 294-297 = 
(AIR 1970 SC 1292). 


567, Before we go to cases de- 
cided by the courts in other countries it 
may be useful to refer to some of the 
constitutional provisions which are illus- 
trative of the concept of implications 
that can be raised from the language and 
context thereof. The first provision in 
point is Art. 868 itself. It has been 
seen at the stage of previous discussion 
that the power to amend is to be found 
in that Article only by implication as 
there is no express conferment of that 
power therein. The learned Solicitor 
General miade a concession that various 
Articles are included by implication in 
~ the clauses of the proviso by reason of 
the necessity for giving effect to the ex- 
press power contained therein, e.g., 
Arts. 52 and 58, must be so read as to 
impliedly include the power to amend 
Arts. 54 and 55 which are not expressly 
mentioned in clause (a) of the proviso.. 
It has been implied that the President 
has been made a formal or a constitu- 
tional head of the executive and the 
real executive power vests in the coun- 
cil of ministers and the Cabinet (1955) 2 
SCR 225 = (AIR 1955 SC 549). Article 
53 declares that the executive power of 
the Union shall be vested in the Presi- 
dent; Art. 74 provides for a council of 
ministers headed by the Prime Minister 
to aid and advise the President in exer- 
cise of his functions. Article 75 says 
that the Prime Minister shall be appoint- 


ed by the President and the other 
ministers shall be appointed by him on 
the advice of the Prime Minister. The 
ministers shall hold office during the plea- 
sure of the President and the council of 
ministers shall be collectively responsi- 
ble to the House of the People. Al- 
though the executive power of the Presi- 
dent is apparently expressed in unlimit- 
ed terms, an implied limitation has been 
placed on his power on the ground that 
he is a formal or constitutional head of 
the executive and that the real execu- 
tive power vests in the council of minis- 
ters. This conclusion which is based on 
the implications. of the Cabinet System 
of government can be said to constitute 
an implied limitation on the power of 
the President and the Governors. 


568. It may be mentioned in all 
fairness to the Advocate-General of 
Maharashtra that the Court did not de- 
sire him to address in detail about the 
President or the Governor being a cons- 
titutional head and the implications aris- 
ing from the system of Cabinet Govern- 
ment. The decisions thereon are being 
referred to for the purpose of noticing 
that according to them the President or 
the Governor though vested with full 
executive powers cannot exercise them 
personally and it is only the council of 
ministers which exercises all the execu- 
tive functions. This is so, notwithstand- 
ing the absence of any express provisions 
in the Constitution to that effect. 


569. Next, reference may be 
made to the decisions of the Privy Coun- 
cil relied on by one side or the other 
for deciding the question under conside- 
ration. The Advocate-General of Maha- 
rashtra laid much stress on the principle 
enunciated in Queen v. Burah, (1878) 8 
AC 889 at pp. 904-5 (PC), which accord- 
ing to him, has been consistently follow- 
ed by the Federal Court and this court. 
The principle is that when a question 
arises whether the prescribed limits have 
been exceeded the court must look to 
the terms of the instrument “by which 
affirmatively, the legislative powers were 
created and by which, negatively, they 
were restricted. Jf what has been done 
is legislation within the general scope of 
the affirmative words which give the 
power, and if it violates no express con- 
dition or restriction by which that power 
is limited it is not for any 
Court of Justice to inquire further, or to 
enlarge constructively those conditions or 
restrictions”. The ratio of that decision 
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is that conditional legislation is to be dis- 
tinguished from delegation of legislative 
power and that conditional legislation is 
within the power of the legislature in the 


absence of any express words prohibiting . 


conditional legislation. The oft-quoted 
words about the affirmative conferment 
of power and absence of express restric- 
tion on the power are used only to repel 
the contention that conditional legislation 
was barred by implication. It is signifi- 
cant that if (1878) 3 AC 889 (PC) is to 
be treated as laying down the principle 
that the powers in a Constitution must 
be conferred only in affirmative words 
the argument of the respondents itself 
will suffer from the infirmity that it is 
only by necessary implication from the 
language of Article 868 (before the 24th 
Amendment) that the source of the 
amending power can be said to reside in 
that Article. There were no such words 
in express or affirmative terms which con- 
ferred such a power. Indeed in Golak 
Nath’s case (1967) 2 SCR 762 = (AIR 
1967 SC 1648) there was a sharp diver- 
gence of opinion on this point. Subba 
Rao, C. J., with whom four other judges 
agreed held that the source of the amend- 
ing power was to be found in the provi- 
sions conferring residuary provisions, 
namely, Article 248 read with Entry 97 
in the Seventh Schedule. The other six 
Judges including Hidayatullah, J., were 
of the view that the power was to be 
found in Article 868 itself. 


570. In The Initiative and Refer- 
endum Act 1919 AC 985 = (AIR 1919 
PC 145) the position briefly was that the 
British North America Act 1867, Sec. 92, 
head 1, which empowered a Provincial 
Legislature to amend the Constitution of 
the Province, “excepting as regards the 
office of the Lieutenant-Governor,” ex- 
cluded the making of a law which abro- 
gated any power: which the Crown pos- 
sessed through the Lieutenant Governor 
who directly represented the Crown. The 
Legislative Assembly of Manitoba passed 
the Initiative and Referendum Act, It 
compelled the Lieutenant Governor to 
submit a proposed law to a body of 
voters totally distinct from the legislature 
of which he was the constitution head. 
The Privy Council was of the opinion 
that under the provisions of that law the 
Lieutenant Governor was rendered power- 
less to prevent a proposed law when pass- 
ed in accordance with the Act from be- 
coming actual law. The language of the 
Act could not be construed otherwise 
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than as intended, seriously affecting the 
position of the Lieutenant Governor as 
an integral part of the legislature and to 
detract from the rights which were im- 
portant in the legal theory of that posi- 
tion. Section 92 of the Act of 1867 en- 
trusted the legislative power in a Prc- 
vince to its legislature and that legisla- 
ture only. A body that has power of legis- 
lation on the subjects entrusted to it, the 
power being so ample as that enjoyed hy 
a Provincial legislature in Canada, couid 
while “preserving its own capacity intact 
seek the assistance of a subordinate 
agency but it does not fol- 
low that it can create and endow with 
its own capacity a new legislative power 
not created by the Act to which it owes 
its own existence.” (Ibid at page 945), 


571. This case is more in point 
for consideration of validity of that part 
of the 25th Amendment which inserted 
Article 381-C but it illustrates that an im- 
plied limitation was spelt out from the 
constitutional provisions of the British 
North America Act 1867 which conferred 
legislative power on the legislatures of 
Provinces as constituted by that Act. 


572. McCawley v. The King, 1920 
AC 691 = (AIR 1920 PC 91) was an- 
other case involving constitutional ques- 
tions. The legislature of Queensland 
(Australia) had power to include in an 
Act a provision not within the express res- 
trictions contained in the Order in Coun- 
cil of 1959. But inconsistent with the 
term of the Constitution of Queensland, 
without first amending the term in ques- 
tion under the powers of amendments 
given to it, the Industrial Arbitration Act 
of 1916 contained provisions authorising 
the Government in Council to appoint 
any Judge of the Court of Industrial Ar- 
bitration to be a Judge of the Supreme 
Court of Queensland. After explaining 
the distinction between a controlled and 
an uncontrolled Constitution, their Lord- 
ships proceeded to examine the conten- 
tion that the Constitution of Queensland 
could not be altered merely by enacting 
legislation inconsistent with its article; it 
could only be altered by an Act which in 
plain and unmistakable language refer- 
red to it; asserted the intention of the 
legislature to alter it, and consequential- 
ly gave effect to that intention by its 
Operative provisions. That argument was 
repelled by saying (Ibid page 706): 


“It was not the policy of the Impe- 
rial Legislature at any relevant period 
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to shackle or control in the manner sug- 
gested, the legislative power of the Nas- 
cent Australian Legislations”. 


Section 5. of the Colonial Laws Validity 


Act 1865 was held to have clearly confer- . 


red on the colonial legislatures a right to 
establish courts of judicature and to abo- 
lish and reconstitute them. A question 
had been -raised that the Constitution Act 
of 1867 enacted certain fundamental 
organic provisions of such a nature as to 
render the Constitution controlled. It 
was said that if a change of that nature 
was contemplated, there would have been 
some indication in the very lengthy pre- 
amble of the Act, of that intention. 
Their Lordships could observe nowhere in 
the preamble the least indication that 
it was intended for the first time to make 
provisions which were sacrosanct, or 
which -at least could only be modified 
by methods never previously required. 
It was finally held that the legislature of 
Queensland was the master of its own 
household except in so far as its power 
had in special cases been restricted. No 
such restriction had been established and 
none in fact existed. 


573. The Advocate-General of 
Maharashtra has sought to deduce the 
following propositions from the dissent- 
ing judgment of Isaacs and Rich, JJ., of 
the Australian High Court which was ap- 
proved by the Privy Council in the above 
case: 


(D Unless there is a special proce- 
dure prescribed for amending any part of 
the Constitution, the Constitution is un- 
controlled and can be amended by the 
manner laid down for enacting ordinary 
law and, therefore, a subsequent law 
inconsistent with the Constitution would 
pro-tanto repeal the Constitution. 


(2) A Constitution largely or gene- 
rally uncontrolled may contain one or 
more provisions which prescribe a dif- 
ferent procedure for amending them. In 
that case an ordinary law cannot amend 
them and the procedure must be strictly 
followed if the amendment is to be 
effected. oe 

(8) The implication on limitation of 
power ought not to be imported from 
general concepts but only from express 
or necessarily implied limitations. (em- 
phasis supplied) 

(4) While granting powers to the 
colonial legislatures, the British Parlia- 
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ment as far back as 1865 refused to put 
limitations of vague character, but limited 
those limitations to objective standards 
e.g., statutes, statutory regulations, etc., 
to objective standards, 


574. | We have already repelled at 
an earlier stage the contention that the 
only distinction between a controlled and 
an uncontrolled Constitution is that in 
the former the procedure prescribed for 
amending any part of the Constitution 
has to be strictly followed. The second 
proposition is of a similar nature and can 
hardly be disputed. As regards the third 
and fourth propositions all that need be 
said is that implied limitation which was 
sought in McCawley’s case by counsel for 
the respondents was that the Queensland 
legislature should first amend the Consti- 
tution and then pass an Act which would 
otherwise have been inconsistent, for the 
Constitution had not been amended. That 
contention in terms was rejected, The 
Constitution in McCawley’s case was un- 
controlled and therefore the Queensland 
legislature was fully empowered to enact 
any constitution breaking law. Moreover 
Lord Birkenhead in an illuminating pass- 
age in McCawley’s case 1920 AC 691 at 
pp. 703-4 = (AIR 1920 PC 91) has him- 
self referred to the difference of view 
among writers upon the subject of consti- 
tutional law which may be traced “main- 
ly to the spirit and genius” of the nation 
in which a particular Constitution has its 
birth”, Some communities have “shrunk 
from the assumption that a degree of 
wisdom and foresight has been conced- 
ed to their generation which will be, or 
may be, wanting to their successors”. 
Those who have adopted the other view 

robably believed that “certainty and sta- 
ility were in such a matter the supreme 
desiderata”. It was pointed out that dif- 
ferent terms had been employed by the 
text book writers to distinguish between 
those two contrasted forms of Constitu- 

It was added: 

“Their special qualities may perhaps 
be exhibited as clearly by calling the 
one a controlled and the other an uncon- 
trolled Constitution as by any other no- 
menclature”, 


Lord Birkenhead did not make any 
attempt to define the two terms “control- 
led” and “uncontrolled” as precise legal 
terms, but merely used them as conveni- 
ent expressions. 


575. The next case of importance 
is 1982 AC 526. The Constitution Act, 


tion. 
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1902, enacted by the legislature of New 
South Wales, was amended in 1929 by 
omen? Section 7-A which provided that 
no Bill for abolishing the Legislative 
Council should be presented to the Gov- 
ernor for His Majesty’s assent until it had 
been approved by a majority of the elec- 


tors voting upon a submission made in - 


accordance with the section. The same 
provision was to apply to a Bill for re- 
pealing that section. In 1980 two Bilis 
were passed by the Legislature. One 
was to repeal Section 7-A and the other 
to abolish the Legislative Council. Nei- 
ther of the two Bills had been approved 
in accordance with Section 7-A. Refer- 
ence was made to Section 5 of the Colo- 
nial Laws Validity Act 1865, which con- 
ferred on the Legislature of the State full 
power to make laws inter alia in respect 
of the Constitution in such “manner and 
form” as might from time to time be 
provided by any Act of Parliament, Let- 
ters Patent, Colonial law in force in the 
colony etc. It was held that the whole of 
S.7-A was within the competence ofthe 
legislature of the State under S.5 of the 
Colonial Laws Validity Act. The provision 
that the Bills must be approved by the 
electors before being presented was a 
provision as to form and manner and ac- 
cordingly the Bills could not lawfully be 
presented unless and until they had been 


approved by a majority of the electors . 


voting. A number of contentions were 
raised, out of which the following may 
be noted: 

(a) The Legislature of New South 
Wales was given by the Imperial Statu- 
tes plenary power to alter the Constitu- 
tion, powers and procedure of such 
Legislature. 


(b) When once the Legislature had 
altered either the Constitution or powers 
and procedure, the Constitution and 
powers and procedure as they previously 
existed ceased to exist and were replaced 
by the new Constitution and powers. 

576. According to their Lordships 
the answer depended entirely upon a 
consideration of the meaning of Section 5 
of the Colonial Laws Validity Act read 
with Section 4 of the Constitution statute 
assuming that the latter section still pos- 
sessed some operative effect, The whole 
of Section 7-A was held to be compe- 
tently enacted. The Privy Council, how- 
ever, held that the repealing Bill after 
its passage through both Chambers could 
not be lawfully presented for the Royal 
assent without having first received the 
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approval of the electors in the prescrib- 
ed manner. In order to be validly pass- 
ed, the law must be passed in the man- 
ner prescribed by Section 7-A which was 
in force for the time being. Trethowan’s 
case (supra) fully illustrates how the Privy 
Council enforced such limitations even 
though they were of a procedural nature 
which had been provided in a constitu- 
tional statute relating to the form and 
manner in which any such statute could 
be altered or repealed. 

577. These decisions, in particu- 
Jar,. (Trethowan’s case) illustrate that the 
Privy Council has recognised a restriction 
on the legislative powers of a sovereign 
legislature even though that is confined 
only to the form and manner laid down 
in a Constitution for amending the Cons- 
titution Act. In a country which still 
sticks to the theory of Parliamentary 
sovereignty, limitations of any other na- 
ture would be regarded as somewhat non- 
conformist and unorthodox. 


578. The decision of the Privy 
Council in 1965 AC 172 has been heavily 
relied on by both sides. On behalf of 
the petitioners support has been’ sought 
from the observations relating to rights 
regarded as fundamental, being unalter- 
able. What had happened there was that 
by virtue of Section 41 of the Bribery 
Amendment Act 1956, a provision was 
made for the appointment of a Bribery 
Tribunal which was in conflict with the 
requirement in Section 55 of the Ceylon 
Constitution (Order in Council 1946), 
hereinafter called the ‘Ceylon Constitu- 
tion Act’, according to which the ap- 
pointment of Judicial Officers was vested 
in the Judicial Service’ Commission. Sec- 
tion 29 of the Ceylon Constitution Act 
provided by sub-section (1) that subject 
to the provisions of the Order, the Par- 
liament had the power to make laws for 
the peace, order and good government of 
the island. By’sub-section (2) it was pro- 
vided that no such law shall (a) prescribe 
or restrict the free exercise of any reli- 
gion etc. This was followed by clauses 
(b), (c) and (d) which set out further reli- 
gious and racial matters, which accord- 
ing to their Lordships, could not be the 
subject of legislation. In the words of 
their Lordships “they represent the solemn 
balance of rights between the citizens of 
Ceylon, the fundamental conditions on 
which inter se they accepted the Consti- 
tution; and these are therefore unalter- 
able under the Constitution”. By sub- 


1594 [Prs. 578-79] Kesavananda v. State of Kerala (Shelat & Grover JJ.) 


section (3) any law made in contravention 
of sub-section (2) was to be void to the 
extent of such contravention. Sub-sec- 
tion (4) may be reproduced below:— 


“(4) In the exercise of its powers 
under this section, Parliament may amend 
or repeal any of the provisions of this 
Order, or of any other Order of Her 
Majesty in Council in its application to 
the Island: 

Provided that no Bill for the amend- 
ment or repeal of any of the provisions 
of this Order shall be presented for the 
Royal Assent unless it has endorsed on it 
a certificate under the hand of the Spea- 
ker that the number of votes cast in 
favour thereof in the House of Represen- 
tatives amounted to not less than two- 
thirds of the whole number of Members 
of the House (including those not pre- 
sent). 


Every certificate of the Speaker under 
this sub-section shall be conclusive for 
‘all purposes and shall not be questioned 
in any Court of Law”. 

The Bribery Amendment Act 1958 had 
not been enacted in accordance with the 
provisions contained in sub-section (4) of 
Section 29 of the Ceylon Constitution Act. 
As it involved a conflict with the Consti- 
tution, it was observed that a certificate 
of the Speaker as required by sub-sec- 
tion (4) was a necessary part of the Act 
making process. The point which engag- 
ed the serious attention of the Privy 
Council was that when a sovereign Par- 
liament had purported to enact a Bill 
and it had received the Royal Assent, 
could it be a valid Act in course of 
whose passing there was a procedural 
defect, or was it an invalid Act which 
Parliament had no power to pass in that 
manner? A distinction was made while 
examining the appellant’s arguments be- 
tween Section 29 (8) which expressly 
made void any Act passed in respect of 
the matters entrenched in and prohibited 
by Section 29 (2); whereas Section 29 (4) 
made no such provisions, but merely 
couched the prohibition in procedural 
terms. Reliance had been placed on be- 
half of the appellant Bribery Commis- 
sioner on the decision in McCawley’s 
case. It was pointed out that McCawley’s 
case, so far as it was material, was in 
fact opposed to the appellant’s reasoning. 
It was distinguished on the ground that 
the Ceylon legislature had purported to 
pass a law which being in conflict with 
Section 55 of the Ceylon Constitution 
Act, must be treated, if it was to be 


valid, as an implied alteration of the 
constitutional provisions about the ap- 
pointment of judicial officers. It was held 
that such alterations, even if expressed, 
could only be made by laws which com- 
plied with the special legislative proce- 
dure laid down in Section 29 (4). The 
Ceylon Legislature did not have the 
general power to legislate so as to amend 
its Constitution by ordinary majority 
resolutions such as the Queensland Legis- 
lature was found to have under Section 2 
of its Constitution Act. 


579. The learned „Advocate-Gene- 
ral of Maharashtra has referred to the 
arguments in Ranasinghe’s case and has 
endeavoured to explain the observations 
made about the entrenched provisions be- 
ing unalterable by saying that the same 
were obiter. According to him it was 
not the respondent's case that any provi- 
sion was unamendable. The references 
to the solemn compact etc., were also 
obiter because the appeal did not raise 
any question about the rights of religion 
protected by sub-section (2) of Section 29 
and the issues were entirely different. It 
is claimed that this decision supports the 
position taken up on behalf of the res- 
pondents that it is only the form and 
manner which is material in a controlled 
Constitution and that the above decision 


‘is an authority for the proposition that 


in exercise of the amending power a con- 
trolled Constitution can be converted into 
an uncontrolled one. Any implied limi- 
tations on Parliament’s amending power 
here can be abrogated by an amendment 
of Article 868 itself and the amending 
power can be enlarged by an exercise of 
that very power. According to Mr. Pal- 
khivala this argument is wholly fallacious. 
Firstly, the observation of the Privy 
Council* is merely on the form and man- 
ner of amendment and has nothing to do 
with substantive limitations on the power 
of amendment. Placing limits on the 
amending power cannot be confused with 
questions of special legislative process 
which is also referred to by their Lord- 
ships.** Secondly, the Ceylon Constitu- 
tion authorised the Parliament to amend 
or repeal the Constitution, which power 
is far wider than the power of amend- 
ment simpliciter conferred by Article 368. 
It is suggested that Ranasinghe’s case is 
a direct authority against the respondents 
since it held the religious and racial 
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rights to be unalterable, which clearly 
implies that Parliament had no compe- 
tence to take away those rights even in 
exercise of its power to amend the Cons- 
titution by following the prescribed form 
and manner in sub-section (4) of Sec. 29 
of the Ceylon Constitution Act. The 
material importance of this case is that 
even though observations were made by 
their Lordships which may in a sense be 
obiter those were based on necessary im- 
plications arising from Section 29 of the 
Ceylon Constitution Act and were made 
with reference to interpretation of consti- 
tutional provisions which had a good deal 
of similarity (even on the admission of 
the Advocate-General of Maharashtra) 
with some parts of our Constitution, par- 
ticularly those which relate to fundamen- 
tal rights. 


580. Don John Francis Douglas 
Liyange v. The Queen, 1967 AC £259 is 
another decision on which strong reliance 
has been placed on behalf of the peti- 
tioners. The Ceylon Parliament passed 
an Act which substantially modified the 
Criminal Procedure Code inter alia by 
purporting to legalise an ex-post facto 
detention for 60 days of any person sus- 
pected of having committed an offence 
against the State. This class of offences 
for which trial without a jury by three 
Judges nominated by the Minister for 
Justice could be ordered was widened 
and arrest without a warrant for waging 
war against the Queen could be effected. 
New minimum penalties for that cffence 
were provided. The Privy Council held 
that the impugned legislation involved a 
usurpation and infringement by the le- 
gislature of judicial powers inconsistent 
with the written Constitution of Ceylon 
which, while not in terms vesting judi- 
cial functions in the judiciary, menifest- 
ed an intention to secure in the judiciary 
a freedom from political, legislative and 
executive control and in effect left un- 
touched the judicial system established 
by the Charter of Justice of 1833. The 
legislation owas struck down as void. 
Their Lordships observed inter alia that 
powers in case of countries with written 
Constitutions must be exercised in ac- 
cordance with the terms of the Constitu- 
tion from which they were derived. Re- 
ference was made to the provisions in 
the Constitution for appointment of 
Judges by the Judicial Service Commis- 
sion and it was pointed out that these 
provisions manifested an intention to 
secure in the judiciary a freedom from 
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political, legislative and executive con- 
trol. Jt was said that these provisions 
were wholly appropriate in a Constitution 
which intended that judicial power shall 
vest only in the judicature. And they 
would be inappropriate in a Constitution 
by which it was intended that judicial 
power should be shared by the executive 
or the legislature. 


581. There seems to be a good 
deal of substance in the submission of 
Mr. Palkhivala that the above decision is 
based on the principle of implied limita- 
tions: because otherwise under Section 29 
(1) of the Ceylon Constitution Act Par- 
liament was competent to make laws for 
the peace, order and good government 
of the island subject to the provisions of 
the Order. Strong observations were 
made on the true nature and purpose 
of the impugned enactments and it was 
said that the alterations made by them 
in the functions of the judiciary consti- 
tuted a grave and deliberate incursion 
in the judicial sphere. 


582, The following passage is 
noteworthy and enligtening. “If such 
Acts as these were valid the judicial 
power could be wholly absorbed by the 
legislature and taken out of the hands of 


the judges. It is appreciated that the 
legislature has no such general inten- 
tion. It was beset by a grave situation 


and it took grave measures to deal with 
it, thinking, one must presume, that it 
had power to do so and was acting 
rightly. But that consideration is irrele- 
vant, and gives no validity to acts which 
infringe the Constitution. What is done 
once, if it be allowed, may be done 
again and in a lesser crisis and less seri- 
ous circumstances. And thus judicial 
power may be eroded. Such an erosion 
is contrary to the clear intention of the 
Constitution.” 


583. Mohamed Samsudden Kari- 
apper v. S. S. Wijesinha, 1968 AC 717 
has been cited on behalf of the State of 
Kerala for the proposition that judicial 
power could, by an amendment of our 
constitution, be transferred to the legis- 
lature thus negativing the principle of im- 
plied limitation. Im that case a report 
has been made under the Commission of 
Inquiry Act about certain allegations of 
bribery having been proved against some 
members of the Parliament of whom the 
appellant was one. Under a certain Act 
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Act applied were imposed. It also con- 
tained a provision that in the event. of 
inconsistency with existing law, the. Act 
should prevail. The appellant challeng- 
ed the validity of that Act on the ground 
that it was inconsistent with the Consti- 
tution and was usurpation of the judicial 
power. It may be mentioned that the 
Speaker had, in accordance with the pro- 
viso to Section 29 (4) of the Constitution 
of Ceylon, endorsed a certificate under 
his hand on the bill for imposition of 
civic disabilities (Special Provisions) Act. 
The Privy Council held that the said Act 
‘was an exercise of legislative power and 
not the usurpation of judicial power. The 
Constitution of Ceylon was a controlled 
constitution and the Act was an inconsis- 
tent law; the Act was to be regarded as 
amending the constitution unless some 
provisions denying the Act constitutional 
effect was to be found in the constitu- 
tional restrictions imposed on the power 
of amendment. Apart from the proviso 
to Section 29 (4) of the Constitution Act, 
there was no reason for not construing 
the words “amend or repeal” in that pro- 
vision as extending to amendment or re- 
peal by inconsistent law. The Act, there- 
fore, amended the constitution. Finally 
upon the merits it was observed that in 
view of the conclusion that the Act was 
a law and not an exercise of judicial 
power it was not necessary to consider 
the question whether Parliament could, 
by a law passed in accordance with the 
proviso to Section 29 (4), both assume 
eae power and exercise it in the one 
aw. 


584. The above decision can cer- 
tainly be invoked as an authority for the 
proposition that even in a controlled 
constitution where the form and manner 
had been followed of amending it, an 
Act, which would be inconsistent with it 
atid which did not in express terms state 
that it was an amending Act, would have 
the effect of altering the constitution. But 
it does not support any suggestion, as has 
been made on behalf of the respondents, 
that judicial power could, by an amend- 
ment of our constitution, be transferred 
to the legislature. Moreover, as expressly 
stated by their Lordships, the Ceylon 
Constitution empowered the Parliament 
“to amend or repeal” the constitution and, 
therefore, there can be no comparison 
between the scope of the Ceylon Parlia- 
ment’s amending power and that of the 
amending body under Article 868. 
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585. We may next deal with the 


Australian decisions because there has 
been a good deal of discussion in them 
about implied limitations which can arise 
in the absence of express limitations. The 
subject-matter of most of the decisions 
has been the Commonwealth’s taxing 
power. Section 51 of the Australian 
Constitution grants power to legislate 
with regard to taxation to the Common- 
wealth in wide terms but with certain 
express reservations, viz., that duties of 
customs should be uniform, that the tax- 
ing laws must not discriminate between 
States, nor must revenue laws give pre- 
ference to one State over another State. 
Section 114 bars the Commonwealth from 
taxing property of any kind belonging to 
a State. In Amalgamated Society of 
Engineers v. Adelaide Steamship Co. Ltd., 
(1920) 28 CLR 129 the High Court 
of Australia accepted the principles of 
construction of a constitution laid down 
by the Privy Council in (1878) 8 AC 889 
and Attorney General of Ontario v. At- ` 
torney General of Canada, 1912 AC 571 
viz., that the only way in which a court 
can determine whether the prescribed 
limits of legislative power had béen ex- 
ceeded or not was “by looking to the 
terms of the instrument by which affirma- 
tively, the legislative powers are created, 
and by which negatively, they are restrict- 
ed;” and nothing was to be read into it 
on ground of policy of necessity arising 
or supposed to arise from the nature of 
the federal form of government nor were 
speculations as to the motives of the 
legislature to be entered into by the 
Court. .These words would apparently 
appear to reject any proposition as to im- 
plied limitations in the constitution 
against an exercise of power once it is 
ascertained in accordance with the ordi- 
nary rules of construction. Such an inter- 
pretation of the Engineers’ case (1920) 28 
CLR 129 supposed to have buried for 
ever the principle of implied limitations, 
has not been unanimously accepted nor 
has the above criterion laid down been 
adhered to. In Attorney General of New 
South Wales v. Brewery Employees 
Union, (1908) 6 CLR 469 at pp. 611-612, 
Higzins, J., cautioned that “although the 
words of the constitution are to be inter- 
preted on the same principles of inter- 
pretation as are applied to any ordinary 
law, these very principles of interpreta- 


tion compel us to take into account the 
nature and scope of the Act....to remem- 
ber that it is a constitution, a mechanism 
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under which laws are to be made, and 
not a mere Act which declares what the 
law is to be”. Sir Owen Dixon in Aus- 
tralian Railways Union v. Victorian Rly., 
Commrs., (1980) 44 CLR 819 (890) and 
later in West v. Commr. of Taxation, 
(1937) 56 CLR 657 (682) formulated what 
in his‘ view was the basic principle laid 
down in Engineer’s case (Supra) and made 
observations relating to reservations of 
qualifications, which he thought had been 
made, concerning the prima facie rule of 
interpretation which that decision laid 
down. In Ex parte Professional Engi- 
neers Association, (1959) 107 CLR 205 
(289) he once again adverted to the Engi- 
neers’ case and suggested that perhaps 
“the reservations and qualifications there- 
in expressed concerning the federal 
power of taxation and laws directed spe- 
cially to the States and also perhaps the 
prerogative of the Crown received too 
little attention.” The question as to im- 
plied limitations was directly raised and 
decided in the Melbourne Corporation v. 
Commonwealth, (1947) 74 CLR 31. It 
was held that Section 48 of the Banking 
Act, 1945, prohibiting banks from con- 
ducting banking business for a State and 
for any authority of the State, including 
a local government authority was invalid. 
Two contentions were raised in that case: 
(1) that the impugned Act was not a law 
on banking within Section 51 (xiii) be- 
cause it was not a law with respect to 
banking, and (2) that the grant of power 
in Section 51 (xiii) must be read subject 
to limitations in favour of the State be- 
cause it appears in a federal constitution, 
so that even if Section 48 could be treat- 
ed as a law with respect to banking, it 
was still invalid since its operation inter- 
fered with the States in the exercise of 
their governmental functions. The se- 
cond contention was accepted by the 
majority. Latham, C. J., stated that laws 
which discriminated against States or 
which unduly interfered with States in 
the exercise of their functions of govern- 
ment were not laws authorised by the 
constitution, even if they were laws with 
respect to a subject-matter within the 
legislative power of the Commonwealth 
Parliament. Rich, J., held that the cons- 
titution expressly provided for the con- 
tinued existence of the States and that, 
therefore, any action on the part of the 
Commonwealth, in purported exercise of 
its constitutional powers, which would 


prevent a State from continuing to exist 
or function as such was necessarily in- 
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valid because of inconsistency with the 
express provisions of the Constitution. 
Stark, J., said that the federal character 
of the Australian constitution carried im- 
plications of its own, that the government 
was a dual system based upon a separa- 
tion of organs and of powers and, conse- 
quently, maintenance of the States and 
their powers was as much the object of 
the constitution as maintenance of the 
Commonwealth and its powers. There- 
fore, it was beyond the power of either to 
abolish or destroy the other. 

586. The same contention was 
raised in a recent case of Victoria v. The 
Commonwealth, (1971) 45 ALJ 251, 
where the Pay-roll Tax Act, 1941 and the 
Pay-roll Tax Assessment Act, 1941-1969 
were impugned. These Acts were passed 
by the Commonwealth Parliament for 
financing the provisions of the Child En- 
dowment Act, 1941 and casting the bur- 
den on employers by taxing wages paid 
by them. The Crown in right of a State 
was in each State a considerable emplo- 
yer of labour, and in some States of in- 
dustrial labour. The Crown in right of 
a State was included in the definition of 
‘employer’ for the purpose of the Act. The 
question raised for decision was about 
the constitutional validity of the Act in 
so far as it purported to impose upon 
the State of Victoria an obligation to pay- 
roll tax rated to the amount of salaries 
and wages paid to its public servants em- 
ployed in certain department named in 
its statement of claim. The contention 
raised by the State of Victoria as sum- 
marised by Barwick, C. J. was that 
though the impugned Act fell under the 
enumerated power of taxation in Sec- 
tion 51 of the Constitution Act, that 
section did not authorise the imposition 
of a tax upon the Crown in the right of 
a State because there was an implied 
constitutional limitation upon that Com- 
monwealth power operating universally, 
that is to say, as to all the activities of 
a State. The point most pressed, how- 
ever, was in a somewhat limited form, 
viz., that the legislative power with res- 
pect to taxation did not extend to autho- 
rise the imposition of a tax upon “any 
essential governmental activity” of a 
State and therefore, at the least, the 
power under Section 51 did not autho- 
rise a tax upon the State in respect of 
wages paid to its civil servants. In other 
words such a limitation, whether of uni- 
versal or of limited operation, was deriv- 


ed by implication from the federal nature 
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of the constitution, and therefore, to 
levy a tax rated to the wages paid to its 
servants employed in departments of 
governments, so trenched upon the 
governmental functions of the State as 
to burden, impair and threaten the in- 
dependent exercise of those functions. 
All the seven judges agreed, firstly, that 
the Act was valid, and secondly upon 
the proposition laid down in the Engi- 
neers case (Supra) as also in certain 
other decisions that where a power was 
granted to the Commonwealth by a 
specific provision such as Section 51 (ii), 
the Commonwealth could pass a law 
which would bind the States as it 
would bind individuals. The difference 
amongst the judges, however, arose as 
regards the question of implied limita- 
tion on such a power, however, expressly 
granted. Barwick C. J. and Owen J. 
were of the view that a law which in 
substance takes a State or its powers 
or functions of government as its sub- 
ject-matter is invalid because it cannot 
be supported upon any granted legisla- 
tive power but there is no implied limi- 
tation on a Commonwealth legislative 
power under the constitution arising from 
its federal mature. McTiernan, J., was 
also of the view that there was no ne- 
cessary implication restraining the Com- 
monwealth from making the law. How- 
ever, Menzies, Windeyer, Walsh and 
Gibbs, JJ., held in categorial terms that 
there is an implied limitation on Com- 
monwealth legislative power under the 
Constitution on account of its federal 
nature. According to Menzies, J., a 
constitution providing for indissoluble 
federal Commonwealth must protect both 
Commonwealth and States. The States 
were not outside the Constitution. Ac- 
cordingly although the Constitution clear- 
ly enough subjected the States to laws 
made by Commonwealth Parliament it 
did so with some limitation. Windeyer, 
J., read the Melbourne Corporation case 
(Supra) as confirming the principle of 
implication and added that the Court in 
reading the Constitution “must not shy 
away from the word ‘implication’ and 
disavow every concept that it connotes.” 
Walsh, J., rejected the contention that it 
was inconsistent with the principles of 
construction laid down in Engineers’ case 
that the ambit of power with respect to 
enumerated subject-matter should be res- 
tricted in any way otherwise than by an 
express provision specially imposing 
some defined limitation upon it and ob- 
served: 
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“There is a substantial body of au- 
thority for the proposition that the fede- 
ral nature of the Constitution does give 
rise to implications by which some limi- 
tations are imposed upon the extent of 
the power of the Commonwealth Parlia- 
ment to subject the States to its legis- 
lation”. 


According to Gibbs, J., the ordinary prin- 
ciples of statutory interpretation did not 
preclude the making of implications when 
they were necessary to give effect to the 
intention of the legislature as revealed 
in the statute as a whole. The intention 
of the Imperial Parliament in enacting 
the Constitution was to give effect to the 
wishes of the Australian people to join in 
a federal union and to establish a federal 
and not a unitary system. In some res- 
pects the Commonwealth was placed in 
a position of supremacy as the national 
interest required butit would be inconsis- 
tent with the very basis of federation 
that the Commonwealth’s power should 
extend to reducing the states to such a 
position of subordination that their very 
existence as independent units would be 
dependent upon the manner in which the 
Commonwealth . exercises its powers, 
rather than on the legal limits of the 
powers themselves. He proceeded to 
say:— 

“Thus, the purpose of the Constitu- 
tion, and the scheme by which it is in- 
tended to be given effect, necessarily 
give rise to implications as to the manner 
in which the Commonwealth and the 


States respectively may exercise their 
powers, vis-a-vis each other”. 


587. The Advocate General of 
Maharashtra does not dispute that there 
are necessary implications in a federal 
constitution such as, for example, that 
any law violating any provision of the 
Constitution is void even in the absence 
of an express declaration to that effect. 
Again it is a necessary implication of a 
republican constitution that the sovereign 
of a foreign State—United Kingdom—can- 
not place Indian territory in groups by 
Orders in Council as provided in the 
Fugitive Offenders Act, and, therefore, 
that Act is inconsistent with the Re- 
publican Constitution of India, and is 
not continued in force by Article 872., 
see State of Madras v. C. G. Menon, 
(1955) 1 SCR 280 = (AIR 1954 SC 517). 
But he maintains that the principle of 
Queen v. Burah, (1878) 8 AC 889 is not 
in any way displaced. Burah’s case, ac-_ 
cording to him, laid down principles of 
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interpretation and in doing so the Privy 
Council itself enunciated the doctrine of 
ultra vires which is a necessary implica- 
tion of an Act of the British Parliament 
creating bodies or authorities with limit- 
ed powers. An attempt has been made 
to show that the judgment of Chief Jus- 
tice Barwick in the above Australian 
decision stated the basic principle of 
construction correctly and those princi- 
ples are applicable to our constitution 
also since the decision was based on 
(1878) 3 AC 889 which has been consis- 
tently followed by this Court. We have 
already dealt with that decision and we 
are unable to agree that (1878) 8 AC 889 
stands in the way of drawing implica- 
tions where the purpose of the constitu- 
tion and the scheme by which it is in- 
tended to be given effect, necessarily give 
rise to certain implications. 


588. Tuming to the Canadian 
decisions we need refer only to those 
which have a material bearing on the 
questions before us. In The Attorney 
General of Nova Scotia v. The Attorney 
General of Canada, 1951 Can LR 31 the 
constitutionality of an Act respecting the 
delegation of jurisdiction from the Par- 
liament of Canada to the Legislature of 
Nova Scotia and vice versa was canvass- 
ed. The Supreme Court of Canada held 
that since it contemplated delegation by 
Parliament of powers exclusively vested 
in it by Section 91 of the British North 
America Act to the Legislature of Nova 
Scotia; and delegation by that Legisla- 
ture of powers exclusively vestedin Pro- 
vincial Legislature under Section 92 of 
the Act to Parliament, it could not be 
constitutionally valid. The principal 
ground on which the decision was based 
was that the Parliament of Canada and 
each Provincial Legislature is a sovereign 
body within its sphere, possessed of ex- 
clusive jurisdiction to legislate with re- 
gard to the subject-matter assigned to it 
under Section 91 or Section 92 as the 
case may be. Neither is capable, there- 
fore, of delegating to the other the powers 
with which it has been vested nor of 
receiving from the other the power with 
which the other has been vested. The 
learned Chief Justice observed that the 
constitution of Canada “does not belong 
either to the Parliament or to the Legis- 
latures; it belongs to the country and it 
is there that the citizens of country will 
find the protection of the rights to which 
they are entitled”. 
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Although nothing was expressly men- 
tioned either in Section 91 or Section 92 
of the British North America Act a limi- 
tation was implied on the power of Par- 
liament and the Provincial Legislatures 
to delegate legislative power. Mention 
may also be made of John Switzman v. 
Freda Elbling, 1957 Can LR (SC) 285 at 
p. 827 (to which we have already refer- 
red while dealing with the question of 
the use of the preamble). In that case 
the validity of the Act respecting com- 
munistic propaganda of the Province of 
Quebec was held to be ultra vires of the 
Provincial Legislature. Abbot, J., after 
referring to various decisions of the Privy 
Council as also of the Supreme Court of 
Canada* said that the Canada Election 
Act, the provisions of the British North 
America Act which provided for Parlia- 
ment meeting at least once a year and 
for the election of a new Parliament at 
least every five years and the Senate and 
House of Commons Act, were examples 
of enactments which made specific sta- 
tutory provisions for ensuring the exercise 
of the right of public debate and public 
discussion. “Implicit in all such legisla- 
tion is the right of candidates for Parlia- 
ment or for a Legislature and of citi- 
zens generally, to explain, to criticize, 
debate and discuss in the freest possible 
manner such matters as the qualifications, 
the policies, and the political economic 
and social principles advocated by such 
candidates or by the political parties or 
groups of which they may be member”. 
That right could not be abrogated by a 
Provincial Legislature and its power was 
limited to what might be necessary to 
protect purely private rights. He was 
further of the opinion that according to 
the Canadian Constitution, as it stood, 
Parliament itself could not abrogate this 
right of discussion and debate. 


589. The Advocate General of 
Maharashtra has pointed out that these 
decisions relate to the legislative compe- 
tence of provincial legislatures to affect 
civil liberties like freedom of speech, 
religion or to legislate in respect of cri- 
minal matters. They are not relevant for 
the purpose of determining the amending 
power under the Constitution. So far as 
the civil rights are concerned in Canada 
it is noteworthy, according to the Advo- 
cate General, that the Canadian Bill of 


*(See in particular the observation of 
Duff, C. J., in Alberta Statutes Case 
Ae SCR (Canada) 100 at pp. 182- 
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feasible by an express declaration that an 
Act of Parliament shall operate notwith- 
standing the Canadian Bill of Rights. It 
has also been submitted that the well 
known writers of constitutional Jaw both 
of Australia and Canada have not attach- 
ed any significance or accepted the prin- 
ciple of implied limitations.* The opin- 
ions of authors and writers have been 
cited before us so extensively, by both 
sides, that we find a great deal of con- 
flict in their expression of opinion and it 
will not be safe to place any reliance on 
them. The Judges who have read limi- 
tations by implication are well known and 
of recognised eminence and it is not fair 
to reject their views for the reasons sug- 
gested by the Advocate General. 

590. We need hardly deal at 
Jength with the Irish decisions. The prin- 
ciple emerging from the majority decision 
in The State (at the prosecution of Jer- 
miah Ryan) v. Captain Michael Lenons, 
(1935) Ir. Rep. 170 that under Section 50 
of the 1922 Constitution (which provided 
for constitutional amendment by ordinary 
legislation during the first period of 8 
years which was subsequently extended 
to 16 years) an ordinary law inconsistent 
with the provisions of the constitution 
had the effect of amendment of the cons- 
titution, caused considerable debate. Du- 
ring the controversy it was strongly urged 
that the power of constitutional amend- 
ment was not identical with pouvoir 
constituent; that it was not within the 
competence of agencies invested with the 
power of constitutional amendment to 
drastically revise the structural organisa- 
tion of a State, to change a monarchical 
into a republican and a representative 
into a direct form of government. The 
argument was based on the conception 
underlying Article 2 of the French Law 
of 1884 which provided that the republi- 
can form of government could not be 
made subject of constitutional amend- 
ment, Section 50 of that constitution, in 
particular, was criticized as being too 
plain for the first period of 8 years and 
too rigid for the period following it.f, 
After the 1987 constitution which became 
a model for our constitution makers the 
trend of judicial thinking underwent a 


*See W. A. Wynes, Legislative, Executive 
and Judicial powers in Australia and 
Bora Laskin, The Canadian Constitu- 
tional Law. 

tLeo Kohn, The Constitution of the Irish 
Free State pp. 257-259, 
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Rights 1960 makes the rights therein de- 


transformation and instead of treating 
an Act inconsistent with the constitution 


as having the effect of impliedly amend- 
ing the constitution such an Act was re- 
garded as invalid to the extent of its 
inconsistency with the constitution. See 
Edmund Burke v. Lenon, (1940) Ir Rep 
186 and Margaret Buckley v. Attorney 
General of Eire, 1950 Ir Rep 67. The 
1922 Constitution was considered to be of 
such “light weight” that there were no 
fewer than 27 Acts expressed to be Acts 
impliedly amending that Constitution 
within a period of 15 years. During the 
period 1922-27 the Judges were used to 
the British idea of sovereignty of Parlia- 
ment and notions of fundamental law 
were foreign to their training and tradi- 
tion. The 1937 Constitution is more rigid 
than its predecessor though Article 51 
permits the Oireachtas to amend the 
Constitution during the first three years 
by ordinary legislation. Such legislation, 
however, is expressly excepted unlike 
Article 50 of the -1922 Constitution from 
the amending power. Mention may be 
made of The State v. Minister for Justice, 
1967 Ir Rep 106 in which it was held 
that the provisions of Section 18 of the 
Lunatic Asylums (Ireland) Act 1875 which 
prevented an accused person from ap- 
pearing before the District Court on the 
return date of his remand constituted in- 
terference with an exercise of judicial 
power to administer justice. This case 
and similar cases e.g., 1950 Ir Rep 67 
may not afford much assistance in deter- 
mining the question about implied limi- 
tation to the amending power in a cons- 
titution because they deal with the ques- 
tion mostly of repugnancy of ordinary 
legislation to constitutional provisions. 
The main decision however, was in 
Ryan’s case 1985 Ir Rep 170 in which 
Kennedy, C. J., drew various implica- 
tions from the Constitution but the majo- 
rity of Judges declined to do so and read 
the word “amendment” as wide enough to 
allow the repeal of a number of articles, 
however important in substance they 
might be. It is equally unnecessary to 
deal with the argument on behalf of the 
respondents that the Privy Council in 


Moore v. Attorney General of Irish Free 
State, 1985 AC 484 rejected the conten- 
tion of the counsel based on the reason- 
ing of Kennedy, C. J. Moore’s case was 
{See Generally J. M. Kelly, Fundamen- 


tal Rights on the Irish Law and Cons- 
titution (1968) 1-17). 
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@ecided principally on the effect of the 
passing of the statute of Westminster 
as is clear from the summing up of the 
position by their Lordships.* 


591. As regards the position in 
the United States of America a great 
deal of reliance has been placed on be- 
half of the respondents on United States 
of America v. William H. Sprague, (1931) 
75 Law Ed 640. According to that deci- 
sion the choice between submission of a 
proposed amendment to the federal 
Constitution to State Legislatures and sub- 
mission to State Conventions under Arti- 
«le 5 of the Constitution was in the sole 
‘discretion of Congress irrespective of 
«~vhether the amendment was one dealing 
with the machinery of government or 
with matters affecting the liberty of the 
citizen. It was argued that amendments 
may be of different kinds, e.g., mere chan- 
wes in the character of federal means of 
«machinery on the one hand, and matters 
affecting the liberty of the citizen, on 
the other. It was said that the framers 
of the Constitution accepted the former 
sort to be ratified by the legislature where- 
as they intended that the latter must be 
referred to the people because not only 
of lack of power in the legislature to rati- 
ty but also because of doubt as to their 
truly representing the people. The Court 
observed that where the intention was 
clear there was no room for construction 
and no excuse for interpolation or addi- 
tion and it had been repeatedly and con- 
sistently declared in earlier decisions that 
the choice of mode rested solely in the 
discretion of the Congress. It is sought 
to be concluded from this decision that 
the Supreme Court of the United States 
refused to read any implications of the 
mature argued in that case. 


592. Mr. Palkhivala says that the 
decision in (1981) 75 Law Ed 640 (Supra) 
‘has no relevance to the questions before 
us. All that it laid down was that the 
‘Congress had the sole discretion to de- 
cide whether a proposed amendment 
should ‘be submitted to State Legisla- 
tures or to the State conventions. The 
language of Article 5 itself shows that 
‘sole discretion in this matter is conferred 
on the Congress irrespective of whether 
the amendment deals with the machinery 
of government or with matters affecting 
the rights and liberties of the citizen. 
Sprague’s case, it is suggested, was mere- 
ly a fresh attempt after the decision of 


"Ibid, p. 498. 
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the Supreme Court in (1919) 64 Law Ed 
946 to argue that the 18th amendment 
which introduced prohibition was uncons- 
titutional since it was ratified by the 
State Legislatures and the attempt right- 
ly failed. For the reasons suggested by 
Mr. Palkhivala, which appear to have a 
good deal of substance we are unable to 
derive any help from U. S. v. W. H. 
Sprague, (1931) 75 Law Ed 640. 


593. The Advocate General of 
Maharashtra has invoked another princi- 
ple to the effect that unless the power of 
amendment is co-extensive with the judi- 
cial power of invalidating laws made 
under the Constitution the judiciary 
would be supreme; therefore, the power 
of amendment should be co-extensive 
with judicial power. This follows from 
what has been repeatedly held by this 
Court that under our Constitution none 
of the three great departments of the 
State is supreme and it is only the Consti- 
tution which is supreme and which pro- 
vides for a government of laws and not of 
men. The reply of Mr. Palkhivala is that 
if the constitution is supreme, as it is, it 
necessarily follows that there must be 
limitation on the amending power be- 
cause if there are no limitations the legis- 
lature would be supreme and not the 
Constitution. If the legislatures power 
of amending Constitution were co-exten- 
sive with the judicial power of invalidat- 
ing laws made under the Constitution, 
the legislature can bend the Constitu- 
tion to its wheel in every way which will 
lead to a result contrary to what has 
been provided in the Constitution, name- 
ly, that there are three great depart- 
ments of the State and no one can have 
supremacy over the other. When the 
judiciary places a limitation on the 
amending powers, says, Mr. Palkhivala, 
only as a matter of true construction the 
consequence is not that the judiciary is 
supreme but that the Constitution is sup- 
reme. It is claimed that on his argu- 
ments the legislature, executive and judi- 
ciary remain coordinate which is the cor- 
rect position under the Constitution. If 
the respondent’s argument is accepted the 
amending power is absolute and limitless. 
It can make the judiciary and the execu- 
tive completely subordinate to it or take 
over their powers. 


594. We are unable to see how 
the power of judicial review makes the 
judiciary supreme in any sense of the 
word. This power is of paramount im- 
portance in a federal Constitution. In- 
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deed it has been said that the heart and 
core of a democracy lies in the judicial 
process; (per Bose, J., in Bidi Supply Co. 
v. Union of India, (1956) SCR `267 = 
(AIR 1956 SC 479)). The observations of 
Patanjali Sastri, C. J., in State of Madras 
v. V. G. Row, (1952) SCR 597 = (ATR 
1952 SC 196) which have become locus 
classicus need alone be repeated in this 
connection. Judicial review is undertaken 
by the Courts “not out of any desire to 
tilt at legislative authority in a crusadors 
spirit, but in discharge of a duty plainly 
laid upon them by the Constitution.” The 
respondents have also contended that to 
let the court have judicial review over 
constitutional amendments would mean 
involving the court in political questions. 
To this the answer may be given in the 
words of Lord Porter in Commonwealth 
of Australia v. Bank of New South Wales, 
1950 AC 285 at p. 310:— 


“The problem to be solved will often 
be not so much legal as political, social 
or economic, yet it must be solved by a 
court of law. For where the dispute is, 
as here, not only between Common- 
wealth and citizen but between Com- 
monwealth and intervening States on the 
one hand and citizens and States on the 
other, it is only the Court that can de- 
cide the issue, it is vain to invoke the 
voice of Parliament.” 

There is ample evidence in the Constitu- 
tion itself to indicate that it creates a 
system of checks and balances by reason 
of which powers are so distributed that 
none of the three organs it sets up can 
become so predominant as to disable the 
others from exercising and discharging 
powers and functions entrusted to them. 
Though the Constitution does not lav 
down the principle of separation of 
powers in all its rigidity as is the case in 
the United States Constitution but it en- 
visages such a separation to a degree as 
was found in Ranasinghe’s case 1965 AC 
172. The judicial review provided expres- 
sly in our Constitution by means of Arts. 
226 & 32 is one of the features upon which 
hinges the system of checks and balan- 
ces. Apart from that, as already stated 
the necessity for judicial decision on the 
competence or otherwise of an Act arises 
from the very federal nature of a Consti- 
tution. (Per Haldane, L. C., in Attorney 
General for the Commonwealth of Aus- 
tralia v. Colonial Sugar Refining Co., 
(1914) AC 287 and Ex parte Walsh and 
Johnson; In re Yates, (1925) 37 CLR 36 
at p. 58). The function of interpretation 
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of a Constitution being thus assigned to 
the judicial power of the State, the ques- 
tion whether the subject of a law is with- 
in the ambit of one or more powers of | 
the legislature conferred by the constitu- 
tion would always be a question of inter- 
pretation of the Constitution. It may be 


added that at no stage the respondents 
have contested the proposition that che 
validity of a constitutional amendment 


can .be the subject of review by this 
Court. The Advocate General of Maha- 
rashtra has characterised judicial review 
as undemocratic. That cannot, however, 
be so in our Constitution because of the 
provisions relating to. the appointment 
of judges, the specific restriction to 
which the fundamental rights are made 
subject, the deliberate exclusion of the 
due process clause in Article 21 and the 
affirmation in Article 141 that judges de- 
clare but not make law. To this may be 
added the none too rigid amendatory 
process which authorises amendment by 
means of 2/3 majority and the additional 
requirement of ratification. 

595. According to the learned 
Attorney General the entire argument 
on the basis of implied limitations is: 
fundamentally wrong. He has also relied 
greatly on the decision in Burah’s case, 
(1878) 3 AC 889, and other similar deci- 
sions. It is pointed out that there can be 
no inherent limitation on the power of 
amendment having regard to the purpose 
for which the power is needed. The ar- 
gument about the non-amendability of 
the essential framework of the Constitu- 
tion is illusive because every part of a 
constitution document admits of the 
possibility of imperfect drafting or ambi- 
guity. Even basic concepts or ideals. 
undergo progressive changes. It has been 
strenuously urged that the constitution. 
read as a whole did not contemplate the 
perpetuation of the existing social ang 
economic inequalities and a duty has 
been cast on the State to organise a new 
social order. The Attorney General quot- 
ed the opinion of several writers and 
authors in support of his contention that 
there must be express words of ‘imita- 
tion in a provision which provides for 
amendment of the Constitution from 
which it follows that no implied limita- 
tions can be read therein. 


596. The correct approach to the- 
question of limitations which may be im- 
plied in any legislative provisions includ- 
ing a constitutional document has to be 
made from the point of view of inter- 
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pretation. It is not a novel theory or a 
doctrine which has to be treated as an 
innovation of those who evolve heterodox 
‘methods to substantiate their own thesis. 
The argument that there are no implied 
limitations because there are no express 
limitations is a contradiction in terms. 
Implied limitations can only arise where 
there are no express limitations. The con- 
tention of the learned Attorney General 
that no implications can be read in an 
amending power in a Constitution must 
‘be repelled in the words of Dixon, J., 
in West v. Commr. of Taxation (N. S. W.), 
(1986-37) 56 CLR 657: 


“Since the Engineers’ case a notion 
seems to have gained currency that in 
interpreting the Constitution no impli- 
cations can be made. Such a method of 
construction would defeat the intention 
of any instrument, but of all instruments 
a written Constitution seems the last to 
which it could be applied.” 


597. We are equally unable te 
hold that in the light of the Preamble, 
the entire scheme of the Constitution the 
relevant provisions thereof and the con- 
text in which the material expressions are 
used in Article 368 no implied limitations 
arise to the exercise of the power of 
amendment. The respondents do not dis- 
pute that certain limitations arise by ne- 
cessary implication e.g., the Constitution 
cannot be abrogated or repealed in its 
entirety and that India’s polity has 
to be of a Sovereign Democratic Repub: 
lic, apart from severa] other implications 
arising from Article 868 which have been 
noticed. 


598. The argument that the 
Nation cannot grow and that the objec- 
tives set out in the Preamble cannot be 
achieved unless the amending power has 
the ambit and the width of the power of 
a Constituent Assembly itself or the 
People themselves appears to be based 
on grounds which do not have a solid 
basis. The Constitution makers provided 
for development of the country in all the 
fields social, economic and political. The 
structure of the Constitution has been 
erected on the concept of an egalitarian 
society. But the Constitution makers did 
not desire that it should be a society 
where the citizen will not enjoy the va- 
rious freedoms and such rights as are the 
basic elements of those freedoms, e.g., 
the right to equality, freedom of religion 
etc., so that his dignity as an individual 
may be maintained. It has been strongly 
urged on behalf of the respondents that 
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a citizen cannot have any dignity if he is 
economically or socially backward. No 
one can dispute such a statement but the 
whole scheme underlying the Constitu- 
tion is to bring about economic and social 
changes without taking away the dignity 
of the individual. Indeed, the same has 
been placed on such a high pedestal that 
to ensure the freedoms ete., their in- 
fringement has been made justiciable by 
the highest court in the land. The dic- 
tum of Das, C. J., in Kerala Education 
Bill case, paints the true picture in which 
there must be harmony between Parts III 
and IV; indeed the picture will get dis- 
torted and blurred if any vital provision 
out of them is cut out or denuded of its 
identity. 

599. The basic structure of the 
Constitution is not a vague concept and 
the apprehensions expressed on behalf of 
the respondents that neither the citizen 
nor the Parliament would be able to 
understand it are unfounded. If the his- 
torical background, the Preamble, the 
entire scheme of the Constitution, the 
relevant provisions thereof including 
Article 868 are kept in mind there can be 
no difficulty in discerning that the fol- 
lowing can be regarded as the basic ele- 
ments of the constitutional structure. 
(These cannot be catalogued but can 
only be illustrated). 


1. The supremacy of the Constitution. 
2. Republican and Democratic form 


of Government and sovereignty of the 
country. 


3. Secular and federal character of 
the Constitution. 

4, Demarcation 
the legislature, 
judiciary. 

5. The dignity of the individual se- 
cured by the various freedoms and basic 
-rights in Part III and the mandate to 
build a welfare State contained in 
Part IV. 

6. The unity and the. integrity of 
the nation. 

600. The entire discussion from 
the point of view of the meaning of the 
expression “amendment” as employed in 
Article 368 and the limitations which 
arise by implications leads to the result 
that the amending power under Art. 368 
is neither narrow nor unlimited. On the 
footing ‘on which we have proceeded the 
validity of the 24th Amendment can be 
sustained if Article 368, as it originally 
stood and after the amendment, is read 


of power between 
the executive and the 
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in the way we have read it. The inser- India, (1967) 1 SCR 255 = (AIR 1967 


tion of Articles 18 (4) and 368 (8) and the 
other amendments made will not affect 
the result, namely, that the power in 
Article 868 is wide enough to permit 
amendment of each and every Article of 
the Constitution by way of addition, vari- 
ation or repeal so long as its basic ele- 
ments are not abrogated or denuded of 
their identity. 

601. We may next deal with the 
validity of the Constitution (25th Amend- 
ment) Act. Section 2 of the Amending 
Act provides:— 

“9 In Article 31 of the Constitution,— 

(a) for clause (2), the following clause 
shall be substituted, namely:— 

“(2) No property shall be compulso- 
rily acquired or requisitioned save for a 
public purpose and save by authority of 
law which provides for acquisition or re- 
quisitioning of the property for an 
amount which may be fixed by such law 
or which may be determined in accord- 
ance with such principles and given in 
such manner as may be specified in such 
law: and no such law shall be called in 
question in any court on the ground that 
the amount so fixed or determined is not 
adequate or that the whole or any part 
of such amount is to be given otherwise 
than in cash: 

Provided.........-++55 

(b) after clause (2-A), the following 
clause shall be inserted, namely:— 

(2-B) Nothing in sub-clause (f) of 
clause (1) of Article 19 shall affect any 
such law as is referred to in clause (2)”. 
As stated in the Statement of Objects 
and Reasons to the Bill (No. 106 of 1971) 
the word “compensation” was sought to 
be omitted from Article 81 (2) and re- 
placed by the word “amount”. It was 
being clarified that the said “amount” 
may be given otherwise than in cash. It 
also provided that Article 19 (1) (£) shall 
not apply to any law relating to acquisi- 
tion or requisitioning of property for a 
public purpose. The position of the res- 
pondents is that “compensation” had been 
given the meaning of market value or 
fhe just equivalent of what the owner 
had been deprived of according to the 
decisions of this Court. See State of 
West Bengal v. Mrs. Bela Bannerji, (1954) 
SCR 558 = (AIR 1954 SC 170), That 
had Jed to the 4th Amendment Act 1955. 
The later decisions Vajravelu Mudaliar v. 
Special Deputy Collector, Madras, (1965) 
SCR 614 = (AIR 1965 SC 1017) and 
Union of India v. Metal Corporation of 


SC 637) had continued to uphold the con- 


cept of “compensation” ie., just equiva- 
lent of the value of the property acquir- 
ed in spite of the amendments made in 
1955. In State of Gujarat v. Shantilal 
Mangaldas, (1969) 3 SCR 341 = (AIR 
1969 SC 684) the decision in Metal Cor- 
poration of India (1967) 1 SCR 255 = 
(AIR 1967 SC 637) was overruled which 
itself was virtually overruled by R. C. 
Cooper v. Union of India, (1970) 8 SCR 
580 = (AIR 1970 SC 564). According to 
the Advocate General of Maharashtra, it 
Skantilal Mangaldas etc., had not been 
overruled by R. C. Cooper v. Union of 
India there would have been no necessity 
of amending Article 81 (2). 

602. The first question that has 
to be determined is the meaning of the 
word “amount”, Unlike the word “com- 
pensation” it has no legal connotation. 
It is a neutral, colourless word. The 
dictionary meanings do not help in arriv- 
ing at its true import as used in a consti- 
tutional provision. It can be anything 
from one paisa to an astronomical figure 
in rupees. Its meaning has, therefore, to 
be ascertained by turning to the context 
in which it is used and the words pre- 
ceding it as well as following it. 


608. The scheme of Article 31 (2) 
now is:— 


(1) The property has to be compul- 
sorily acquired or requisitioned. 


(2) It has to be for a public purpose. 
(3) It has to be by a law. 


(4) The law must provide for an 
amount which may be: 

(i) fixed by such law or 

(ii) which may be determined in ac- 
cordance with such principles as may be 
specified in such law. 


(5) The law shall not be questioned 
in a Court on the ground: 

(i) The amount so fixed or determin- 
ed is not adequate or 


(ii) the whole or any part of such 
amount is to be given otherwise than in 
cash. 

It is significant that the amount can be 
determined in accordance with specified 
principles, if it is not fixed by the law 
itself. Moreover, its adequacy cannot be 
questioned in a court. The use of the 
word “principles” and the question of 
inadequacy can only arise if the amount 
has some norm. If it has no norm no 
question of specifying any principles 
arises nor can there be any occasion for 


. principles could be 
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the determination of its adequacy. The 
very fact that the court is debarred from 
going into the question of adequacy 
shows that the “amount” can be adequate 
or inadequate. Even if it is inadequate, 
the fixation or determination of that 
amount is immune from any challenge. 
It postulates the existence of some stand- 
dard or norm without which any enquiry 
into adequacy becomes wholly unneces- 
sary and irrelevant. Moreover, either 
method of giving an amount must bring 
about the same result. In other words, 
if Rs. 1000/- is the amount to be given 
for acquisition of a property, it must be 
either fixed or must be determinable by 
the principles specified in the event 
of its not being fixed. It could not be 
intended that the two alternative modes 
should lead to varying results, i.e., it 
could be fixed at Rs. 1000/- but if the 
principles are specified they do not yield 
that figure. 


604. The Advocate General of 
Maharashtra says that the right of the 
owner is just what the government deter- 
mines it to be. It can give what it 
pleases and when it chooses to do so. 
Such an argument is untenable and in- 
troduces an element of arbitrariness 
which cannot be attributed to the Parlia- 
ment, 


_ 605. In Shantilal Mangal Das, 
which, on the submission of the Advocate 
General, enunciated the correct principles 
relating to Article 31 (2) as it then stood, 
it was laid down that something fixed 
or determined by the application of 
specified principles which was illusory 
or could in no sense be regarded as com- 
pensation was not bound to be upheld 
by the Courts, “for to do so would be 
to grant a charter of arbitrariness and 
permit a device to defeat the constitu- 
tional guarantees”. It was added that the 
challenged on the 
ground that they were irrelevant to the 
determination of compensation but not 
on the plea that what was awarded was 
not just o. fair compensation. Thus it 
was open to the courts to go into the 
question of arbitrariness of the amount 
fixed or its being illusory even under the 
law laid down in Shantilal Mangaldas 
(supra). The relevance of the principles 
had also been held to be justiciable. 
R. C. Coopers case did not lay down 
different principles. But the observa- 
tions made therein were understood to 
mean that the concept of just equivalent 
not accepted in Shantilal’s case was re- 
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stored. The amendment now made is 
apparently aimed at removing that con- 
cept and for that reason the word 
“amount” has been substituted in place 
of “compensation”. This is particularly 
so as we find no reason for departing 
from the well-settled rule that in such 
circumstances the Parliament made the 
amendment knowing full well the ratio 
of the earlier decisions. 


606. The Advocate General of 
Maharashtra has submitted that the fixing 
of the amount or alternatively specify- 
ing the principles for determining that 
amount is entirely within the judgment 
of the legislature and the whole object of 
the amendment is to exclude judicial re- 
view, which had been introduced by the 
Courts on the basis of the concept of 
compensation. But even then the mem- 
bers of the legislature must have some 
basis or principles before them to fix the 
amount as the same cannot be done in 
an arbitrary way. He, however, gave an 
unusual explanation that in the Cabinet 
system of government it is for the gov- 
ernment to determine the amount or spe- 
cify such principles as it chooses to do, 
The legislators belonging to the ruling 
party are bound to support the measure 
whether the basis on which the amount 
has been determined is disclosed to them 
or not. It is wholly incomprehensible how 
there can be any legislative judgment or 
decision unless there is room for debate 
and discussion both by members of the 
ruling party and the opposition. For any 
discussion on the “amount” fixed or the 
principles specified the entire basis has 
to be disclosed. There can be no basis 
if there is no standard or norm. 


607. The, learned Solicitor Gene- 
ral agrees that Article 31 (2) after amend- 
ment still binds the legislature to pro- 
vide for the giving to the owner a sum 
of money either in cash or otherwise. In 
fixing the “amount”, the legislature has to 
act on some principle. This is not because 
of any particular obligation arising out of 
Article 31 (2) but from the general na- 
ture of legislative power itself. What- 
ever, the subject or the nature of legisla- 
tion it always proceeds on a principle it 
is based on legislative policy. The princi- 
ple may include considerations of social 
justice. Judicial review on the ground of 
inadequacy of the “amount” and the 
manner of payment is excluded by ex- 
press language. No other question is ex- 
cluded. The expropriated owner still 
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continues to have a fundamental right. 
This argument is not quite the same as 
that of the learned Solicitor General. 


608. It is true that the “amount” 
to be paid to an owner may not be the 
market value. The price of the property 
might have increased owing to various 
factors to which no contribution has been 
made by the owner. The element of so- 
cial justice may have to be taken into 
consideration. But still on the learned 
Solicitor General’s argument, the right to 
receive the “amount” continues to be a 
fundamental right. That cannot be de- 
nuded of its identity. The obligation to 
act on some principle while fixing the 
amount arises both from Article 31 (2) 
and from the nature of the legislative 
power. For, there can be no power 
which permits in a democratic system an 
arbitrary use of power. If an aggrieved 
owner approaches the court alleging that 
he is being deprived of that right on the 
‘grounds now open to him, the Court can- 
mot decline to look into the matter. The 
‘Court will certainly give due weight to 
legislative judgment. But the norm or 
‘the principles of fixing or determining the 
“amount” will have to be disclosed to the 
‘Court. It will have to be satisfied that 
the “amount” has reasonable relationship 
with the value of the property acquired 
or requisitioned and one or more of the 
relevant principles have been applied and 
further that the “amount” is neither illu- 
sory nor it has been fixed arbitrarily, nor 
at such a figure that it means virtual dep- 
rivation of the right under Article 81 (2). 
‘The question of adequacy or inadequacy, 
however, cannot be gone into. 


609. As to the mode or payment, 
there is nothing to indicate in the amend- 
ed Article that any arbitrary manner of 
payment is contemplated. It is well 
known that a discretion has to be exer- 
cised reasonably. 

610. As regards clause (2-B) in- 
serted in Article 81 which makes Arti- 
cle 19 (1) (f) inapplicable, there is no 
reason for assuming that a procedure will 
be provided which will not be reason- 
able or will be opposed to the rules of 
natural justice. Section 2 of the 25th 
Amendment can be sustained on the con- 
struction given to it above. 


611. We now come to the most 
controversial provision of the 25th Amend- 
ment, namely, Section 3 which inserted 
the following Article:— 

“31-C. Notwithstanding anything con- 
tained in Article 18, no Jaw giving effect 
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to the policy of the State towards secur- 
ing the principles specified in clause (b) 
or clause (c) of Article 89 shall be deem- 
ed to be void on the ground that it is 
inconsistent with, or takes away or abrid- 
ges any of the rights conferred by Arti- 
cle 14, Article 19 or Article 81; and no 
law containing a declaration that it is 
fer giving effect to such policy shall be 
called in question in any court on the 
ground that it does not give effect to 
such policy: 


Provided that where such law is 

made by the Legislature of a State, the 
provisions of this Article shall not apply 
thereto unless such law, having been re- 
served for the consideration of the Presi- 
dent, has received his assent”. 
According to the Statement of Objects 
and Reasons contained in Bill No. 106 of 
1971, the new Article has been introduc- 
ed to provide that if any law is passed 
to give effect to the Directive Principles 
contained in clauses (b) and (c) of Arti- 
cle 89 and contains a declaration to that 
effect, such law shall not be deemed to 
be void on the ground that it takes away 
or abridges any of the rights contained 
in Articles 14, 19 or 81 and shall not be 
questioned on the ground that it does 
not give effect to these principles. For 
this provision to apply in case of laws 
made by State legislatures, it is neces- 
sary that the relevant Bill should be re- 
served for the consideration of the Presi- 
dent and receive his assent. 


612. Article 39 contains certain 
principles of policy to be followed by the 
State. It enjoins the State inter alia to 
direct its policy towards securing: 


“39 (b) that the ownership and con- 
trol of the material resources of the com- 
munity are so distributed as best to sub- 
serve the common good; 


(c) That the operation of the econo- 
mic system does not result in the con- 
centration of wealth and means of pro- 
duction to the common detriment.” 


613. These provisions together 
with the other provisions of the Con- 
stitution contain one of the main objec- 
tives, namely, the building of a welfare 
State and an egalitarian social order in 
our country. As stated before, the funda- 
mental rights and the directive principles 
have been described as the “conscience 
of our Constitution”. The Constitution 
makers had, among others, one dominant 
objective in view and that was to amelio- 
rate and improve the lot of the common 
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man and to bring about a socio-econo- 
mic transformation based on principles 
of social justice. While the Constitution 
makers envisaged development in the 
social, economic and political fields, they 
did not desire that it should be a society 
where a citizen will not have the dignity 
of the individual. Part II of the Con- 
stitution shows that the founding fathers 
were equally anxious that it should be a 
society where the citizen will enjoy the 
various freedoms and such rights as are 
the basic elements of those freedoms 
without which there can be no dignity 
of. the individual. Our Constitution 
makers did not contemplate any dishar- 
mony between the fundamental rights and 
the directive principles. They were 
meant to supplement one another. It can 
well be said that the directive princi- 
ples prescribed the goal to be attained 
and the fundamental rights laid down 
the means by which that goal was to be 
achieved. While on behalf of the peti- 
tioners greater emphasis has been laid 
on the fundamental rights, counsel for 
the respondents say that the fundamental 
rights should be subordinate to the direc- 
tive principles. The Constituent As- 
sembly did not accept such a proposal 
made by B. N. Rau. It has been sug- 
gested that a stage has been reached 
where it has become necessary to abro- 
gate some of the basic freedoms and 
tights provided the end justifies the 
means. At an earlier stage in the deve- 
dopment of our constitutional law a view 
was taken that the Directive Principles of 
State Policy had to conform and run sub- 
sidiary to the Chapter on Fundamental 
Rights, but Das, C. J., in Kerala Educa- 
tion Bill, 1957, laid down the rule of 
harmonious construction and observed 
that an attempt should be made to give 
effect to both the fundamental rights and 
the directive principles. 


614. According to Mr. Palkhivala, 
Article 31-C destroys several essential 
features of the Constitution. He says 
that there is a vital distinction between 
two cases (a) where fundamental rights 
are amended to permit laws to be validly 
passed which would have been void be- 
fore the amendment and (b) the funda- 
mental rights remain unamended, but the 
laws which are void as offending those 
rights are validated by a legal fiction that 
they shall not be deemed to be void. He 
further points out that on the analogy 
of Article 81-C it would be permissible 
go have an omnibus Article that notwith- 
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titution no law passed by Parliament or 
any State legislature shall be deemed ta 
be void on any ground whatsoever. Arti- 
cle 81-C according to him, gives a blank 
charter not only to Parliament but all 
the State Legislatures to amend the Cons- 
titution. On the other hand, the argu- 
ment on behalf of the respondents is that 
Article 81-C is similar to Articles 31-A 
and 81-B and that the object of insert- 
ing the Article is to free certain kinds of 
laws from the limitation on legislative 
power imposed by conferment of funda- 
mental rights by Part III of the Consti- 
tution. As those rights were justiciable 
under Article 82, says the Advocate Gene- 
ral of Maharashtra, the only way of doing 
so was to exclude judicial review of le- 
gislation in respect of those laws, If 
Article 81-A is valid, there is no rea- 
son or justification for saying that Arti- 
cle 31-C suffers from all the vices point- 
ed out by Mr. Palkhivala. 


615. According to the Solicitor 
General, Article 31-C protects only law 
and not mere executive action. Law can 
be made by either Parliament or the 
State Legislatures. Article 981-C has 
been enacted for the purpose of achiev- 
ing the objectives set out in clauses (b) 
and (c) of Article 89. The law enacted 
under it will operate on “material re- 
sources, “concentration of wealth” and 
“means of production”. The legislative 
effort would generally involve (i) nationa- 
lisation of material resources of the com- 
munity and (ii) imposition of control on 
the production, supply and distribution of 
the products of key industries and essen- 
tial commodities. It, therefore, impinges 
a a particular kind of economic system 
only. 


616. The question of the validity 
of Article 81-C to our mind has to be 
examined mainly from two points of 
view; the first is its impact on the vari- 
ous freedoms guaranteed by Article 19, 
the abrogation of the right of equality 
guaranteed by Article 14 and the right 
to property contained in Article 31. The 
second is whether the amending body 
under Article 868 could delegate its 
amending power to the legislatures of the 
Union and the States. Alternatively, 
whether the Parliament and the State 
Legislatures can, under Article 31 (C), 
amend the Constitution without comply- 
ing with the form and manner laid 
down in Article 368. Now it is quite 


31608 [Prs. 616-18] 


obvious that under Article 81-C a law 
passed by the Parliament or the State 
Legislatures shall not be deemed to be 


void on the ground that it is inconsistent 
with or takes away or abridges any of 
the rights conferred by Articles 14, 19 
and 81 so long as the law is declared to 
be one for giving effect to the policy of 
the State towards securing the principles 
specified in clause (b) and clause (c) of 
Article 89. If Article 31-C is aimed at 
the removal of a particular economic 
system, as suggested by the Solicitor 
General, it is difficult to understand why 
the freedoms contained in clauses (a) to 
(d) of Article 19 as also the right of equa- 
lity under Article 14 had to be taken 
away. The power of enacting Constitu- 
tion breaking laws has been entrusted 
even to asmall niajority in a State Legis- 
lature. Mr. Palkhivala points out that 
the freedom of the Press, for instance, 
can be destroyed under Article 81-C 
as the respondents claim the right to 
nationalise any industrial or economic 
activity. Moreover, a person can be put 
in prison for commending a policy cont- 
rary to the Government’s policy. Such 
legislation cannot be challenged as Arti- 
cle 19 (1) (a) will not apply and Art. 21 
permits deprivation of personal liberty 
according to procedure established by 
law. The case in the State of Bombay v. 
F. N. Balsara, (1951) SCR 682 = (AIR 
1951 SC 318) is in point. Commending 
the use of an intoxicant had been made 
an offence, It was struck down by this 
Court as violative of Article 19 (1) (a). 
If Article 81-C is constitutional, such 
a provision made in a law enacted under 
it relation to matters falling within Arti- 
cle 89 (a) and (b) would be valid. As a 
matter of fact no cogent or convincing 
explanation has been given as to why it 
was necessary to take away all the free- 
doms guaranteed by Article 19 and for 
the abrogation of the prized right of 
equality under Article 14 of which has 
been described as the basic principle of 
republicanism. State of West Bengal v. 
Anwar Ali Sarkar, (per Patanjali Sastri, 
C. J.), 1952 SCR 284 at p. 293. (Ibid p. 
313 Mahajan, J.) = (AIR 1952 SC 75). This 
Article combines the English doctrine of 
the rule of law and the equal protection 
clause of the 14th Amendment to the 
American Constitution. Basheshar Nath 
v. Commr. of Income-tax, Delhi and 
‘Rajasthan, (per Das, C. J.), (1959) Supp 1 
SCR 528 at p. 551 = (AIR 1959 SC 149). 
It follows, therefore, that Article 31-C 
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impinges with full force on several fun- 
damental rights which are enabled to be 
abrogated by the Parliament and the 
State Legislatures. 


617. As regards the question of 
delegation of amending power, it is note- 
worthy that no amendment has beem 
made in Article 368 itself to enable dele- 
gation of constituent power. The dele- 
gation of such power to the State Legis- 
latures, in particular, involves serious 
consequences, It is well settled that one 
legislature cannot create another legisla- 
tive body. This has been laid down very 
clearly in two decisions of the Privy 
Council. In the Initiative and Referen- 
dum Act, 1919 AC 985 = (AIR 1919 PC 
1451, which has already been discussed 
by us no doubt was entertained that a 
body that had the power of legislation on 
the subjects entrusted to it, even though, 
the power was so ample as that enjoyed 
by a provincial legislature in Canada, 
could not create and endow with its 
own capacity a new legislative power not 
created by the Act to which it owed its 
own existence. Attorney General of Nova 
Scotia v. Attorney General of Canada, 
1951 Can LR 81 is another direct autho- 
rity for the view thet the Parliament of 
Canada or any of the legislatures could 
not abdicate their powers and invest for 
the purpose of legislation bodies, which 
by the very ‘terms of the British North 
American Act were not empowered to ac- 
cept such delegation and to legislate on 
such matters. The distinction made by 
counsel on behalf of the respondents and 
the cases relied on by them have been 
fully discussed in the judgment of the 
learned Chief Justice and we need not 
go over the same ground. 


618. The only way in which the 
Constitution can be amended, apart from 
Articles 4, 169 and the relevant paras in 
Schedules V and VI of the Constitution, 
is by the procedure laid down by Arti- 
cle 868. If that is the only procedure 
prescribed, it is not possible to under- 
stand how by ordinary laws the Parlia- 
ment or the State Legislatures can amend 
the Constitution, particularly, when Arti- 
cle 368 does not contemplate any other 
moce of amendment or the setting up of 
another body to amend the Constitution. 


‘The other difficulty which immediately 


presents itself while examining Article 
31-C is the effect of the declaration pro- 
vided for in the Article. It is possible 
to fit in the scheme of Article 81-C- any 


Kesavananda v. State of Kerala (Shelat & Grover JJ.) 


kind of social or economic legislation. If, 
the courts are debarred from going into 
the question whether the laws enacted 
are meant to give effect to the policy set 
out in Article 39 (b) and (c), the Court 
will be precluded from enquiring even 
into the incidental encroachment on 
rights guaranteed under Articles 14, 19 
and 81. This is not possible with regard 
to laws enacted under Article 3I1-A. 
Those laws can be sustained if they in- 
fringe the aforesaid Articles only to the 
extent necessary for giving effect to them. 
Although on behalf of the respondents it 


is said that the Court can examine whe- 


ther there is any nexus between the laws 
made under Article 81-C and Arti- 
cle 39 (b) and (c), there would hardly be 
any law which can be held to have no 
nexus with Article 39 (b) and (c), the 
ambit of which is so wide. 


619. The essential distinction 
between Articles 81-A and 81-C js 
that the former is limited to specified 
topics; whereas the latter does not give 
the particular subjects but leaves it to 
the legislatures to select any topic that 
may purport to have some nexus with 
the objectives in Article 39 (b) and (c). 
In other words, Article 81-C deals with 
objects with unlimited scope. 


620. The arguments that Arti- 
cle 31-C lifts the ban placed on State 
Legislature and Parliament under Arti- 
cles 14, 19 and 81 and further that it 
may be considered as an amendment of 
Art. 868, have been discussed by the 
learned Chief Justice in his judgment de- 
livered today and we adopt, with res- 
pect, his reasoning for repelling them. 


621. In our judgment Article 31-C 
suffers from two kinds of vice which 
seriously affect its validity. The first is 
that it enables total abrogation of funda- 
mental rights contained in Articles 14, 
19 and 81 and, secondly, the power of 
amendment contained in Article 368 is of 
special nature which has been exclusively 
conferred on the Parliament and can be 
exercised only in the manner laid “own 
in that Article. It was never intended 
that the same could be delegated to any 
other legislature including the State Le- 
gislatures. 


622. The purpose sought to be 
achieved by Article 31-C may be highly 
Jaudable as pointed out by the learned 
Solicitor General, but the same must be 
achieved by appropriate laws which can 
be constitutionally upheld. We have no 
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option, in view of what has been said 
except to hold that the validity of Arti- 
cle 31-C cannot be sustained. 


623. The last matter for determi~ 
nation is the validity of the 29th Amend-- 
ment Act, 1972. The challenge is only 
against the inclusion of two Acts, namely,. 
the Kerala Land Reforms (Amendment): 
Act 1969 and a similar Kerala Act of 
1971 in the Ninth Schedule to the Cons- 
titution. 

624. The main argument on be- 
half of the petitioners has been confined’ 
to the relationship between Article 31-A 
and Article 31-B. It has been contend- 
ed that Article’ 31-B is intimately link- 
ed with Article 31-A and, therefore, only 
those legislative enactments which falł 
under Article 81-A can be included in 
the 9th Schedule under Article 31-B. 
This matter is no longer open to argu- 
ment as the same stands settled by a se- 
ries of decisions of this Court. See 195% 
SCR 889 = (AIR 1952 SC 257); Viswesh- 
war Rao v. State of Madhya Pradesh, 1952 
SCR 1020 = (AIR 1952 SC 252) and N. B. 
Jeejeebhoy v. Asst. Collector, Thana, 
(1965) 1 SCR 686 = (AIR 1965 SC 1096). 
In all these cases it was held that Arti- 
cle 3J-B was independent of Article 31-A. 
A matter which has been settled for 
all these years cannot be re-opened now. 
It will still be open, however, to the 
Court to decide whether the Acts which 
were included in the Ninth Schedule 


T ne 


by 29th Amendment Act or any provision|' 


thereof abrogates any of the basic ele-| 


ments of the constitutional structure or 
denudes them of their identity. Our con- 
clusions may be summarised as follows:— 


1. The decision in Golak Nath has 
become academic, for even if it be as- 
sumed that the majority judgment that 
the word ‘law’ in Article 18 (2), covered 
constitutional amendments was not cor- 
rect, the result on the questions, wider 
than those raised in Golak Nath, now 
raised before us would be just the same. 


2. The discussion on the 24th Amend- 
ment leads to the result that 

(a) the said amendment does no 
more than to clarify in express language 
that which was implicit in the unamend- 
ed Article 868 and that it does not or 
cannot add to the power originally con- 
ferred thereunder; 


(b) though the power to amend can-} 
not be narrowly construed and extends} 


to all the Articles it is not unlimited so as 


to include the power to abrogate or} 
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change the identity of the Constitution 
lor its basic features; 

(c) even if the amending power in- 
cludes the power to amend Article 18 (2), 
a question not decided in Golak Nath, the 
power is not so wide so as to include 
the power to abrogate or take away the 
fundamental freedoms; and 


(d) the 24th Amendment Act, reads 
las aforesaid, is valid. 


3. Clause (2) of Article 31, as substi- 
tuted by Section 2 of the 25th Amend- 
Iment, does not abrogate any basic ele- 
Jment of the Constitution nor does it de- 
nude it of its identity because 

(a) the fixation or determination of 
“amount” under that Article has to be 
based on some norm or principle which 
must be relevant for the purpose of arriv- 
jing at the amount pavable in respect of 
ithe property acquired or requisitioned; 

(b) the amount need not be the mar- 
ket value but it should have a reasonable 
irelationship with the value of such pro- 
perty; 
. (c) the amount should neither be il- 
lusory nor fixed arbitrarily; and 


(d) though the courts are debarred 
|from going into the question of adequacy 
jof the amount and would give due weight 
|to legislative judgment, the examination 
of all the matters in (a), (b) and (c) above 
is open to judicial review. 


4, As regards clause (2-B) inserted in 











on the principles laid down in the law 
sany such procedure will be provided 
which will be unreasonable or opposed 
Ito the rules of natural justice. 


5. On the above view Section 2 of 
the 25th Amendment is valid. 


6. The validity of Section 3 of the 
25th Amendment which introduced Arti- 
lle 31-C in the Constitution cannot be 
sustained because the said Article suffers 
from two vices. The first is that it ena- 
bles abrogation of the basic elements of 
the Constitution inasmuch as the funda- 
mental rights contained in Articles 14, 19 
and 81 can be completely taken away 
jand, secondly, the power of amendment 
contained in Article 868 is of a special 
nature which has been exclusively con- 
iferred on Parliament and can be exer- 
icised only in the manner laid down in 
that Article. The same could not be 
delegated to any other legislature in the 
country. Section 3, therefore, must be 








- thera of their 
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declared to be unconstitutional and in-i 
valid. 

7. The 29th Amendment is valid. 
However, the question whether the Acts 
included in the Ninth Schedule by that 
amendment or any provision of those 
Acts abrogates any of the basic elements 
of the constitutional structure or denudes 
identity will have to be 
examined when the validity of those Acts 
comes up for consideration. 


625. The petitions are remitted to 
the Constitution Bench to be decided in 
acccrdance with this judgment and the 
law. The Constitution Bench will also 
decide the validity of the 26th Amend- 
ment in the light of our judgment. 

HEGDE AND MUKHERJEA, Ji. 
626. In these writ petitions questions 
of great constitutional importance have 
arisen for consideration. Herein we are 
called upon to decide the constitutional 
validity of the 24th, 25th, 26th and 29th 
Amendments to the Constitution. We 
have had the advantage of hearing long 
and illuminating arguments covering over 
65 working days. We have been refer- 
red to numerous decisions of this Court 
and of the Courts in England, United 
States, Canada, Australia, Germany, Ire- 
Jand and Ceylon. Our attention has also 
been invited to various writings of jurists, 
present and past, of several countries. 
For paucity of time, we have not taken 
up the question of the validity of the 
26th Amendment. That question can be 
conveniently considered later after this 
bench decides certain fundamental ques- 
tions of law arising for decision. For 
the same reason we have also refrained 
from going into the merits of various 
writ petitions at this stage. At present 
we are merely deciding the scope and 
validity of the 24th, 25th and 29th Amend- 
ments to the Constitution. 

627. In order to decide the vali- 
dity of the Amendments referred to ear- 
lier, it is necessary to go into the scope 
of the power conferred on Parliament 
under Article 368 of the Constitution as 
it stood prior to its amendment by the 
24th Amendment Act which came into 
force on November 5, 1971. Article 368 
is thə only article found in Part XX of 
the Constitution. The title of that part 
is “Amendment of the Constitution”. Its 
marginal note as it originally stood read 
“Procedure for amendment of the Consti- 
tution”. The Article read thus: 

“An amendment of this Constitution 
may be initiated only by the introduction 
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f a Bill for the purpose in either House 
-Of Parliament, and when the Bill is pass- 
ed in each House by a majority of the 
‘total membership of that House and by 
.a majority of not less than two-thirds of 
tthe members of that House present and 
‘voting, it shall be presented to the Presi- 
‘dent for his assent and upon such assent 
being given to the Bill, the Constitution 
‘shall stand amended in accordance with 
tthe terms of the Bill: 


Provided that if such amendment 
seeks to make any change in— 


(a) Article 54, Article 55, Article 78, 
‘Article 162 or Article 241, or 

(b) Chapter IV of Part V, Chepter V 
f Part VI, or Chapter I of Part XI or 

(c) any of the Lists in the Seventh 
‘Schedule, or 

(d) the 
‘Parliament or 

(e) the provisions of this article, 
‘the amendment shall also require to 
Ibe ratified by the Legislatures of not 
less than one half of the States by reso- 
Nutions to that effect passed by those 
‘Legislatures before the Bill making pro- 
‘vision for such amendment is presented 
"tto the President for assent.” 


628. The petitioners’ learned 
‘Counsel, Mr. Palkhivala, advanced two- 
fold arguments as to the scope of that 
Article, His first contention was that in 
‘the exercise of its powers under Article 
‘868 as it stood before its amendment, 
‘it was impermissible for Parliament to 
take away or abridge any of the rights 
‘conferred by Part HI of the Constitu- 
‘tion. His second and more comprehen- 
‘sive argument was that the power con- 
ferred on the Parliament under Art. 368 
‘did not permit it to damage or destroy 
‘any of the basic or fundamental features 
or essential elements of the Constitu- 
tion. The arguments on these two as- 
‘pects naturally ran into each other. But 


representation of States in 


‘for a proper legal approach, it is neces- 


sary to keep them apart as far as possi- 
‘ble. Hence while considering the cor- 
rectness of the first contention, we shal] 
not take into consideration the importance 
of the Fundamental Rights, On this as- 
pect, our approach to Article 868 will 
‘be purely based on the language of Arti- 
cle 368 and Article 13. The importance 
er transcendental character of the Fun- 
damental Rights as well as the implied 
or inherent limitations on the amending 
power, if any, will be considered while 
dealing with the second of the two alter- 
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native contentions advanced by Mr. 
Palkhivala. 
629. We shall first take up the 


question whether by the exercise of the 
power of amendment conferred by Arti- 
cle 868, as it originally stood, Parliament 
could have taken away any of the Fun- 
damental Rights conferred by Part III. 
According to Mr. Palkhivala, Article 868 
as it stood before its amendment merely 
laid down the procedure for amendment; 
the power to amend the Constitution 
must be found somewhere else in the 
Constitution; the power to be exercised 
by Parliament under Article 368 is legis- 
lative in character and the resulting pro- 
duct is ‘aw’; hence such a law, in view 
of Article 18(2) which says “The State 
shall not make any law which takes away 
or abridges the rights conferred by this 
Part and any law made in contravention 
of this clause shall, to the extent of the 
contravention, be void,” cannot validly 
take away or abridge any of the Funda- 
mental Rights. He further contended that 
the word ‘law’ in Article 18 (1) means and 
includes not merely legislative enact- 
ments but also constitutional measures. 
The Counsel urged, there is no reason 
why a different meaning should be given 
to the word ‘law’ in Article 18 (2). A more 
important argument of his was that the 
power to amend the Constitution, even 
if, it is assumed to be contained in Arti- 
cle 868, is by no means an exclusive 
power because in certain respects and 
subject to certain conditions, the Cons- 
titution can also be amended by Parlia- 
ment by a simple majority by enacting 
a law in the same manner as other legis- 
lative measures are enacted.. In this 
connection he drew our attention to Arti- 
cles 4,169, Paragraph 7 of the Vth Sche- 
dule and Paragraph 21 of the VIth 
Schedule. Counsel urged that if the am- 
endment of the provisions of the Consti- 
tution referred to therein is considered 
as the exercise of constituent power and - 
consequently such an amendment is not 
a “law” within the meaning of that ex- 
pression in Article 18, then Parliament by 
a simple majority of the members pre- 
sent and voting (if the rule regarding 
the quorum is satisfied) can take away 
or abridge any of the Fundamental 
Rights of certain sections of the public 
in this country. 


630. On the other hand, the 
leamed Attorney General, the learned 
Advocate-General for the State of Maha- 
rashtra, appearing for the State of Kerala 
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and the other Counsel appearing for the 
various States contended that a plain 
reading of Article 868 shows thai the 
power to amend the Constitution as well 
as the procedure of amendment are both 
contained in that Article; once the orm 
and the manner laid down in that Arti- 
cle have been complied with, the result 
is the amendment of the Constitution. 
According to them, the expression “an 
amendment of this Constitution” in Arti- 
cle 868 means an amendment of each 
and every provision or part of the Cons- 
titution; once the form and manner pro- 
vided in Article 868 have been complied 
with, the amended Article is as effextive 
as the original Article itself; and, there- 
fore, as in the case of original Aricle, 
the validity of the amended Article also 
cannot be challenged. They further con- 
tended that ‘law’ in Article 18 means only 
legislative enactments or ordinances, or 
orders or bye-laws or rules or regula- 
tions or notifications or customs or usages 
having the force of law in the territory 
of India and that expression does not in- 
clude a constitutional law, though in a 
comprehensive sense, a constitutional law 
is also a law. They further contended 
that the word ‘law’ in Article 13 must 
be harmoniously construed with Art. 368 
and, if it is so construed, there is no room 
for doubt that the expression ‘law’ in 
Article 13 does not include a constitu- 
tional law. They repudiated the conten- 
tion of Mr. Palkhivala that there was 
any constitutional law as such in force 
when the Constitution came into force. 
Hence according to them the expression 
‘law in Article 18(2) does not take in 
the amendment of the Constitution, Ac- 
cording to them, laws enacted under Arti- 
cle 4, Article 169, Paragraph 7 of Sche- 
dule V and Paragraph -21 of Schedule 
VI are not to be deemed as amend- 
ments to the Constitution as is laid cown 
in those provisions, though in fact they 
do amend the Constitution in ce-tain 
respects and they are no different “rom 
the other legislative measures enacted by 
Parliament; hence the laws _ enected 
under those provisions cannot take eway 
or abridge any of the Fundamental 
Rights. We have now to see which one 
2 these lines of reasoning is accepta- 
e. 


631. The question whether Fun- 
damental Rights can be abridged by Par- 
liament by the exercise of its power 
under Article 368 in accordance with 
the procedure laid down therein came 


Kesavananda . State of Kerala (Hegde & Mukherjea JJ.) 


up for consideration before this Court 
very soon after the Constitution came 
into force. The validity of the Consti- 
tution (lst Amendment) Act, 1951 came 
up for the consideration of this Court 
in Sankari Prasad Singh Deo v. Union 
of India and State of Bihar, 1952 SCR 
89 = (AIR 1951 SC’ 458). In that case 
the scope of Article 368 vis-a-vis Arti- 
cle 13(2) was debated. This Court re- 
jecting the contention of the peti- 
tioners that it was impermissible for 
Parliament to abridge any of the Funda- 
mental Rights under Article 368, held 
that “although ‘law’ must ordinarily in- 
clude constitutional law, there is a clear 
demarcation between ordinary law 
which is made in exercise of legislative 
power, and constitutional law, which 
is made in exercise of constitu- 
ent power.” This Court held that “in 
the context of Article 13, ‘aw’ must be 
taken to mean rules or regulations made 
in exercise of ordinary legislative power 
and not amendments to the Constitution 
made in exercise of constituent power, 
with the result that Article 13 (2) does 
not affect the amendments made under 
Article 868”. In that case this Court 
also opined that the power to amend the 
Constitution was explicitly conferred on 
Parliament by Article 868 and the re- 
quirement of a different majority was 
merely procedural. It rejected the con- 
tention that Article 868 is a complete 
code by itself and upheld the contention 
of the Government that while acting 
under Article 368, Parliament can adopt 
the procedures to be adopted, except to 
the extent provided in Article 368, in en- 
acting other legislative measures. 


632. The power of Parliament to 
abridge Fundamental Rights under Arti- 
cle 868 was again considered by this 
Court in Sajjan Singh v. State of Rajas- 
than, (1965) 1 SCR 983 = (AIR 1965 
SC 845). In that case two questions were 
considered viz., (1) Whether the amend- 
ment of the Constitution in so far .as it 
purported to take away or abridge the 
rights conferred by Part III of the Cons- 
titution was within the prohibition of 
Article 18 (2), and (2) Whether Articles 
31-A and 31-B (as amended by the 17th 
Amendment Act) sought to make changes 
in Article 182, Article 186 and Article 226 
or any of the Lists in the VIIth Schedule 
and therefore conditions prescribed in 
the proviso to Art. 368 had to be satisfied. 
It is clear from the judgment of the Court 
that the first question was not debated 
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before the Court though the majority 
Judges as well as the minority Judges 
did consider that question evidently with- 
‘out any assistance from the bar. On 
‘both those questions Chief Justice Gajen- 
dragadkar speaking for himself and Wan- 
choo and Raghubar Dayal, JJ., concurred 
with the view taken by this Court in 
Sankari Prasad’s case. But Hidayatullah, 
J. (as he then was) and Mudholkar, J., 
doubted the correctness of that decision 
on the first question but concurred with 
the view taken by the majority of Judges 
on the second question. Hidayatullah and 
Mudholkar, JJ., agreed in dismissing the 
writ petitions as the petitioners had not 
challenged the correctness of the deci- 
‘sion. of this Court in Sankari Prasad’s case 
on the first question. 


633. | The question whether any of 
the Fundamental Rights can be abridged 
or taken away by Parliament in exercise 
of its power under Article 868 again 
came up for consideration before this 
Court in I. C. Golaknath v. State of Pun- 
jab, (1967) 2 SCR 762 = (AIR 1967 SC 
1643). This case was heard by Full Court 
of eleven Judges. In that case by a 
majority of six to five this Court came 
to the conclusion that Sankari Prasad’s 
case as well as Sajjan Singh’s case were 
mot correctly decided. The majority held 
that the expression ‘law’ in Article 18 (2) 
includes constitutional amendments as 
svell. The minority agreeing with the 
earlier decisions held that the expression 
‘law’ in Article 18 (2) does not include 
‘constitutional amendments. Five of the 
majority Judges namely Subba Rao, C. J., 
Shah, Sikri, Shelat and Vaidialingam, JJ., 
‘held that Article 368 in terms only pres- 
eribed the various steps in the matter of 
‘amendment and that the Article assumes 
the existence of the power to amend 
somewhere else in the Constitution. Ac- 
cording to them the mere completion of 
the procedural steps mentioned in Arti- 
cle 368 cannot bring about a valid amend- 
ment of the Constitution. In their opin- 
jon, the power to amend cannot be im- 
plied from Article 868, They declined 
to infer such a power by implication in 
Article 868 as they thought it was not 
mecessary since Parliament has under 
‘Article 248 read with Item 97 of List I 
wf the VIith Schedule plenary power to 
‘make any law including the law to amend 
the Constitution subject to the limitations 
contained therein. They observed that 
the power of Parliament to amend the 
«Constitution may be derived from Arti- 
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cle 245, Article 246 and Article 248 read 
with Item 97 of List I. The remaining 
six Judges held that the power of amend- 
ment is not derived from Article 248 read 
with Entry 97 of List I of the VII Sche- 
dule. Wanchoo, J. (as he then was) and 
Bhargava, Mitter and Bachawat, JJ., held 
that the power to amend is to be found 
in Article 868 and Ramaswami, J., held 
that Article 868 confers on Parliament 
the right (power) to amend the Constitu- 
tion. Hidayatullah, J. (as he then was) 
held that Article 868 outlines a process, 
which, if followed strictly, results in the 
amendment of the Constitution; that arti- 
cle gives the power to no particular per- 
son or persons, and that the power of 
amendment, if it can be called a power 
at all, is a legislative power but it is sui 
generis and exists outside the three Lists 
in Schedule VII of the Constitution. This 
reasoning of Hidayatullah, J., may be rea- 
sonably read to suggest that the power 
of amendment is necessarily implied in 
Article 368. The majority of the Judges 
who held that it was impermissible for 
Parliament to take away or abridge any 
of the Fundamental Rights by an amend- 
ment of the Constitution did not proceed 
to strike down the Ist, 4th and 17th 
Amendments. Five of them relied on 
the doctrine of “Prospective Overruling” 
(Subba Rao, C. J., Shah, Sikri, Shelat and 
Vaidialingam, JJ.) and Hidayatullah, J., re- 
lied on the doctrine of acquiescence to 
save those amendments. Evidently in an 
attempt to get over the effect of the deci- 
sion in Golak Nath’s case, Parliament has 
enacted the 24th Amendment Act, 1971, 
and the same has been ratified by more 
Si one half of the Legislatures of the 
tates. 


634. Now, turning back to the 
contentions advanced on behalf of the 
parties, we shall first deal with the con- 
tention of the Union and some of the 
States that once the “form and manner” 
prescribed in Article 868 are complied 
with, the Constitution stands amended 
and thereafter the validity of the amend- 
ment is not open to challenge. This conten- 
tion does not appear to be a tenable one. 
Before a Constitution can be validly 
amended, two requirements must be satis- 
fied. Firstly, there must be the power 
to amend the provision sought to be 
amended; and secondly, the “form and 


the manner” prescribed in Article 368 
must be satisied. If the power to amend 
the Article is wanting, the fact that Par- 
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liament has adhered to thé form and 
manner prescribed in Article 368 becomes 
immaterial. Hence the primary question 
is whether Parliament has power to ab- 
ridge or take away any of the Funda- 
mental Rights prescribed in Part HI of 
the Constitution? 


635. In order to find out whether 
Parliament has the power to take away 
or abridge any of the Fundamental 
Rights in exercise of its power under Arti- 
cle 368, we must first ascertain the true 
scope of that Article. As seen earlier in 
Sankari Prasad’s case this Court ruled 
that the power to amend the Constitution 
is to be found in Article 368. The same 
view was taken by the majority of Judges 
in Sajjan Singh’s case as well as in Golak 
Nath’s case. We respectfully hold that 
view tobethe correct view. As mention- 
ed earlier, Part XX of the Constitution 
which purports todeal with amendment 
of the Constitution contains only one 
Article, i.e., Art. 868. The title of that Part 
is “Amendment of the Constitution”. The 
fact that a separate part of the Constitu- 
tion is reserved forthe amendment of the 
Constitution is a circumstance of great 
significance — see Don John Francis 
Douglas Liyanage v. The Queen, (1967) 1 
AC 259 at p. 287 and State of U. P. v. 
Manbodhan Lal Srivastava, 1958 SCR 
583 = (AIR 1957 SC 912). The provi- 
sions relating to the amendment of the 
Constitution are some of the most import- 
ant features of any modern Constitution. 
All modern Constitutions assign an im- 
portant place to the amending provisions. 
It is dificult to accept the view expressed 
by Subba Rao, C. J. and the learned 
Judges who agreed with him that the 
power to amend the Constitution is not 
to be found even by necessary implica- 
tion in Article 368 but must be found 
elsewhere, In their undoubtedly difficult 
task of finding out that power elsewhere 
they-had to fall back on Entry 97 of 
List I, Lists I to III of the Vith Sche- 
dule of the Constitution merely divide 
the the topics of legislation among the 
Union and the States. It is obvious that 
these Lists have been very carefully pre- 
pared. They are by and large exhaus- 
tive. Entry 97 in List I was included to 
meet some unexpected and unforeseen 
contingencies. It is difficult to believe 
that our Constitution-makers who were 
keenly conscious of the importance of 
the provision relating to the amendment 
of the Constitution and debated that 
question for several days, would have left 
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this important power hidden in Entry 
97 of List I leaving it to the off chance 
of the courts locating that power in that 
Entry. We are unable to agree with 
those learned Judges when they sought 
to place reliance on Article 245, Article 
246 and Article 248 and Entry 97 of List 
I fcr the purpose of locating the power 
of amendment in the residuary power 
conferred on the Union. Their reason- 
ing in that regard fails to give due 
weight to the fact that the exercise of 
the power under those articles is “sub~ 
ject to the provisions of this Constitu- 
tion.” Hardly few amendments to’ the 
Constitution can be made subject to the 
existing provisions of the Constitution. 
Most amendments of the Constitution: 
must necessarily impinge on one or the 
other of the existing provisions of the 
Constitution. We have no doubt in our 
minds that Article 245 to Article 248 as. 
well as the Lists in the VIIth Sche- 


dule merely deal with the legislative 
power and not with the amending 
power. 

636. Now coming back to Arti- 


cle 868, it may be noted that it has three 
components; firstly, it deals with the 
amendment of the Constitution; secondly, 
it designates the body or bodies which 
can amend the Constitution, and lastly.. 
it prescribes the form and the manner im 
which the amendment of the Constitu- 
tion can be effected. The Article does 
not expressly confer power to amend; 
the power, is necessarily implied in the 
Article. The Article makes it clear that 
the amendment of the Constitution cam 
only be made \by Parliament but in cases: 
falling under the proviso, ratification by 
legislatures of not less than one half of 
the States is also necessary. That Arti- 
cle stipulates various things. To start 
with, the amendment to the Constitutiom 
must be initiated only by the introduc- 
tion of a Bill for that purpose in either 
House of Parliament. It must then be 
passed in each House by a majority of 
the total membership of that House and’ 
by a majority of not less than two-thirds: 
of the members of that House present 
and voting and if the amendment seeks: 
to make any change in the provisions: 
mertioned in the proviso, it must be rati- 
fied by not less than one-half of the 
State Legislatures. Thereafter, it should 
be presented to the President for his as-. 
sent. It further says that upon such as- 
sent being given to the Bill “the Consti- 
tution shall stand amended in accordance 
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with the terms of the Bill”. To restate 
the position, Article 368 deals with the 
amendment of the Constitution. The 
Article contains both the power and the 
procedure for amending the Constitution. 
No undue importance should be attached 
to the marginal note which says “Proce- 
dure for amendment of the Constitution”. 
Marginal note plays a very little part in 
the construction of a statutory provision. 
It should have much less importance in 
construing a constitutional provision. The 
language of Article 368 to our mind is 
- plain and unambiguous. Hence we need 
not call into aid any of the rules of con- 
struction about which there was great 
deal of debate at the hearing. As the 
power to amend under the Article as it 
originally stood was only implied, the 
marginal note rightly referred to the pro- 
cedure of amendment. The reference to 
the procedure in the marginal note does 
not negative the existence of the power 
implied in the Article. 


637. The next question is whe- 
ther the power conferred under Art. 368 
is available for amending each and every 
provision of the Constitution. The Arti- 
cle opens by saying “An amendment of 
this Constitution” which means an amend- 
ment of each and every provision and 
part of the Constitution. We find nothing 
in that Article to restrict its scope. If we 
read Article 868 by itself, there can be 
no doubt that the power of amendment 
implied in that Article can reach each 
and every Article as well as every part 
of the Constitution. 


638. Having ascertained the true 
scope of Article 868, let us now turn to 
Article 18. A great deal of reliance was 
placed by the learned Counsel for the 
petitioners on the expression aw’ found 
in Article 13 (1) and (2). As seen earlier, 
the two Judges in Sajjan Singh’s case as 
well as the majority of Judges in Golak 
Nath’s case opined that ‘law’ in Art. 13 (2) 
also includes constitutional law i.e., law 
which amends the Constitution and we 
see no substance in the contention that 
the amendment of a Constitution is not 
‘law. The Constitution is amended by 
enacting Amendment Acts. The Consti- 
tution is not only a law but the para- 
mount law of the country. An amend- 
ment of that law must necessarily be a 
law. The fact that the word ‘law’ is not 
used in Article 868 is of little significance. 
For that matter Article 110 also does not 
provide that a Bill when assented to by 
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the President becomes law. The amend- 
ment of a Constitution is initiated by a 
Bill and it goes through the procedure 
laid down in Article 868, supplemented 
wherever necessary by the procedure pres- 
cribed in Article 107: see Sankari Prasad’s. 
case. The Bill when passed by both the 
Houses of Parliament and, in matters. 
coming under the proviso to Article 368, 
after securing the necessary ratification 
by the State Legislatures, is presented to: 
the President for his assent. The proce- 
dure adopted is the same as that adopted: 
in enacting an ordinary statute except to 
the extent provided in Article 368. Evem 
if it had been different, there can be 
hardly any doubt that the amendment of 
a Constitution is ‘law. In Sankari Pra- 
sad’s case, Patanjali Sastri, J. (as he them 
was) speaking for the Court had no doubt 
in ruling that the expression ‘Jaw’ must 
ordinarily include ‘constitutional law’. 
The same view was taken by all the 
Judges in Sajjan Singh’s case and also by: 
most of the Judges in Golak Nath’s case. , 

639. But the question still re- 
mains whether our Constitution makers 
by using the expression law in Article 
13(2) intended that, that expression 
Should also include the exercise of Par- 
liament’s amending power under Article 
368. We have earlier explained the, 
scope and extent of Article 368, In} 
understanding the meaning of the word 
‘law’ in Article 18(2) we should bear inf 
mind the scope of Article 868. The twol. 
Articles will have to be construed har- 
moniously. The expression ‘law’ may 
mean one of two things, namely, either} 
those measures which are enumerated in 
Article 13(8) as well as statutes passed} 
by legislatures or in addition thereto 
constitutional laws (amendments) as well. 
In this connection reference may be 
made to a passage in Corpus Juris 
Secundum (Vol. XVI — Title Constitu- 
tional Law Article 1, p. 20), which Says: 


“The term ‘Constitution’ is ordinari~ 
ly employed to designate the organic law 
in contradistinction to the term Jaw” 
which is generally used to designate sta- 
tutes or legislative enactments. Accord- 
ingly, the term Jaw’ under this distinc- 
tion does not include a constitutional’ 
amendment. However, the term law” 
may, in accordance with-the context in 
which it is used, comprehend or include 
the constitution or a constitutional pro- 
vision or amendment.” 


640. It is true that Article 18 (8) 
contains an inclusive definition of the| 
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term ‘law’ and, therefore, the question 
lwhether it includes constitutional amend- 
iment also cannot be answered with re- 
tference to that clause. All the same, 
isince the expression ‘law’ can have two 
meanings, as mentioned earlier, we must 
itake that meaning which harmonises 
lwith Article 868. As mentioned earlier, 
H Article 868 is unambiguous, whereas 
Article 18 is ambiguous because of the 
“fact that the word ‘law’ may or may not 
include constitutional amendment. Fur- 
‘ither, when we speak of ‘law’ we ordina- 
“xily refer to the exercise of legislative 
‘power. Hence, ‘law’ in Article 18 (2) 
‘must be construed as referring to the 
‘exercise of an ordinary legislative power. 


641. An examination of the vari- 
ous provisions of our Constitution shows 
lthat it has made a distinction between 
“the Constitution” and “the laws”. The 
two are invariably treated separately — 
see Articles 60, 61, proviso to Article 73 
(1), Article 75 (4) read with the Third 
Schedule, Article 76 (2); Article 124 (6) 
read with the Third Schedule, Article 148 
(5), Article 159 and Article 219 read with 
ithe Third Schedule. These provisions 
clearly establish that the Constitution- 
“makers have not used the expression ‘law’ 
lin the Constitution as including constitu- 
itional law. 


642. Mr. Palkhivala contended 
‘that the term ‘aw’ in Article 18 (1) in- 
cludes constitutional law also. Wanchoo, 
‘J., speaking for himself and on behalf of 
‘two other Judges in Golak Nath’s case held 
that on the day the Constitution came 
into force, no constitutional law was in 
‘force. Therefore in his view, the term 
‘law’ in Article 18 (1) can. only refer to 
“Yegislative measures or ordinances or bye- 
Jaws, rules, régulations, notifications, cus- 
‘toms and usages. Mr. Palkhivala con- 
‘tended that the said finding is not cor- 
rect. In that connection he referred to 
the treaties and agreements entered into 
“between the former Rulers of the Indian 
_ States and the Central Government as 
well as to certain other measures which 
were in force when the Constitution came 
‘into force which, according to him, are 
‘contitutional laws’ and, on that basis, he 
-contended that certain constitutional 
“Jaws were in force on the day when the 
sConstitution came into force. We are 
mot satisfied that this contention is cor- 
rect. Under Article 895, the Indian Inde- 
pendence Act, 1947 as well as the Gov- 
“ernment of India Act, 1985, were repeal- 
:ed. The laws which were continued 
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under Article 872 after the Constitution 
came into force did not operate on their 
own strength. For their validity they 
had to depend on Article 372 and that 
Article made it clear that those laws will 
continue to be in force “subject to the 
other provisions of the Constitution”. 
Anyway it is not necessary to decide the 
question whether those laws are consti- 
tutional laws. Article 18 (1) does not re- 
fer to ‘laws’ as such. It refers to “laws 
in force in the territory of India imme- 
diately before the commencement of this 
Constitution”. Jt identifies certain laws 
and determines the extent of their vali- 
dity. The scope of Article 18 (1) does 
not bear on the interpretation of the ex- 
pression ‘law’ in Article 18 (2). 


643. We shall now examine the 
contention of Mr. Palkhivala based on 
Articles 4, 169, Paragraph 7 of Schedule 
V and Paragraph 21 of Schedule VI. He 
contended and we have no doubt that he 
did so rightly, — that the Constitution 
can be amended not only under Arti- 
cle 868 but also under Article 4, Arti- 
cle 169, Paragraph 7 of Schedule V and 
Paragraph 21 of Schedule VI. Amend- 
ments under these provisions can be ef- 
fected by Parliament by a simple majo- 
rity vote of the members present in the 
House and voting, if the prescribed quo- 
rum is there. If the two Houses do not 
agree on any amendment under those 
provisions, the same has to be decided 
by a joint sitting of the two Houses as 
provided in Article 108. That is because 
of the express exclusion of the application 
of Article 868 to the amendments made 
under those provisions. According to 
Mr. Palkhivala, by the exercise of its 
power under the aforementioned provi- 
sions, Parliament can in certain respects 
take away or abridge the Fundamental 
Rights of a section of the people of this 
country. He painted a gloomy picture as 
to what can happen by the exercise of 
power by Parliament under those provi- 
sions. It is true that the power confer- 
red under the aforementioned provisions 
is amending power but those provisions 
make it clear that the exercise of the 
power under those provisions shall not 
be “deemed to be the amendment of the 


Constitution for the purpose of Arti- 
cle 368”. 
644. This brings us to a conside- 


ration, what exactly is the intent of the 
expression “No such law as aforesaid 
shall be deemed to be an amendment of 
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this Constitution for the purpose of Arti- 
cle 368”. There can be little doubt that 
hese words merely mean that the form 
and manner prescribed in Article 368 
need not be complied with. Once this 
position is accepted, any law made under 
‘those provisions takes the character of an 
ordinary law and that law becomes sub- 
ject to the other provisions of the Cons- 
titution including Article 18 (2). 


645. Counsel on either side took 
us though the debates of the Constituent 
Assembly relating to Article 368. Natu- 
rally each one of them relied on those 
passages from the speeches of the various 
members who took part in the debate 
and, in particular, on the speeches of late 
Prime Minister Nehru and the then Law 
Minister Dr. Ambedkar, which supported 
their contention. Having gone through 
those speeches, we feel convinced that 
no conclusive inference can be drawn 
from those speeches as tothe intention of 
those speakers. Hence, we need not go 
into the question at this stage whether 
it is permissible for us to place reliance 
on those speeches for finding out the 
true scope of Article 368. 


646. Mr. Palkhivala placed a great 
deal of reliance on the stages through 
which the present Article 18 passed. It 
is seen from the Constituent Assembly 
records that when the Constituent As- 
sembly was considering the provision 
which resulted in Article 18 (2), Mr. San- 
thanam one of the members of the Cons- 
tituent Assembly moved an amendment 
to make it clear that the expression ‘law’ 
in Article 183 (2) does not include an 
amendment of the Constitution under 
draft Article 804 (present Article 868) and 
that the amendment was accepted by 
Sardar Patel, Chairman of the Advisory 
Committee. On the basis of that deci- 
sion, Sir B. N. Rau, the Constitutional 
Adviser redrafted the concerned provi- 
sion by specifically excluding from its 
‘operation amendments of the Constitu- 
tion. When this matter went before the 
Drafting Committee consisting of emi- 
tat lawyers, they redrafted the clause 
thus: 


“The State shall not make any law 
which takes away or abridges the rights 
conferred by this part and any Jaw made 
in contravention of this clause shall to 
the extent of contravention be void.” 


647. In other words, the drafting 
committee deleted from Sir B. N. Rau’s 
draft those words which specifically ex- 
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cluded from the operation of the clause 
amendments of the Constitution. From 
these circumstances, Mr. Palkhivala 
seeks to draw the inference that the 
Constituent Assembly finally decided to 
bring within the scope of Article 18 (2) 
constitutional amendments also. We are 
unable to accept this contention. It is 
not clear why the drafting committee de- 
leted the reference to the amendment of 
the Constitution in Article 13 (2). It is 
possible that they were of the opinion 
that in view of the plain language of the 
provision relating to the amendment of 
the Constitution i.e., draft Article 804, it 
was unnecessary to provide in Art. 13 (2) 
that the amendment of the Constitution 
does not come within its scope. 


648. It is true that this Court has 
characterised the Fundamental rights as 
“paramount” in A. K. Gopalan v. State 
of Madras, 1950 SCR 88 at p. 198 = 
(AIR 1950 SC 27) as “sacrosanct” in 
State of Madras v. Smt. Champakam 
Dorairajan, 1951 SCR 525 = (AIR 1951 
SC 226) as “rights reserved by the peo- 
ple” in Pandu M.S.M. Sharma v. Shri 
Sri Krishna Sinha (1959) Supp 1 SCR 806 
= (AIR 1959 SC 395) as “inalienable and 
inviolable” in Smt. Ujjam Bai v. State 
of U. P., (1963) 1 SCR 778 = (AIR 1962 
SC 1621) and as “transcendental” in 
several other cases. In so describing 
the Fundamental Rights in those cases, 
this Court could not have intended to 
say that the Fundamental Rights alone 
are the basic elements or fundamental 
features of the Constitution. Mr. Palkhi- 
vala conceded that the basic elements 
and fundamental features of the Consti- 
tution are found not merely in Part III 
of the Constitution but they are spread 
out in various other parts of the Consti- 
tution. They are also found in some of 
the Directive Principles set out in Part IV 
of the Constitution and in the provisions 
relating to the sovereignty of «the 
country, the Republication and the 
Democratic character of the Constitution. 
According to the Counsel, even the pro- 
visions relating to the unity of the 
country are basic elements of the Consti- 
tution. 


649. It was urged that since even 
amendment of several provisions of minor 
significance requires the concurrence 
of the legislatures of the majority of 
the States it is not likely that the Consti- 
tution makers would have made the. 
amendment of the provisions relating to 
Fundamental Rights a plaything of the 
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Parliament. This argument, however, 
does not lead to any definite conclusion. 
It is not unlikely that the Constitution- 
makers thought that the states are speci- 
ally interested in the provisions mention- 
ed in the proviso to Article 868, so that 
the amendment of those provisions should 
require ratification by the legislatures of 
majority of the States. When the langu- 
age of Article 368 is plain, as we think 
it is, no question of construction of that 
Article arises. There is no need to delve 
into the intention of the Constitution- 
makers. 
650. Every Constitution is expect- 
ed to endure for a long time. Therefore, 
it must necessarily be elastic. It is not 
possible to place the society in a strait- 
jacket. The society grows, its require- 
ments change. The Constitution and the 
laws may have to be changed to suit 
those needs. No single gereration can 
bind the course of the generations to 
come. Hence every Constitution wisely 
drawa up provides for its own amend- 
ment, We shall separately consider the 
contention of Mr. Palkhivala that our 
Constitution embodies certain features 
which are so basic that no free and civi- 
lised society can afford to discard them 
and in no foreseeable future can those fea- 
tures become irrelevant in this country. 
For the present we shall keep apart, for 
later consideration, Mr. Palkhivala’s con- 
tention that the Parliament which is only 
a constituted body cannot damage or 
destroy the essential features of the Cons- 
titution. Uptil now we have merely con- 
fined our attention to the question as to 
the scope and reach of Article 368. This 
Court has always attached great import- 
ance to the Fundamental Rights guarant- 
eed under our Constitution. It has given 
no less importance to some of the Direc- 
tive Principles set out in Part IV. The 
Directive Principles embodied in Part IV 
of the Constitution or at any rate most 
of them are as important as the rights ot 
individuals. To quote the words of Gran- 
ville Austin (The Indian Constitution — 
Corner Stone of a Nation, page 50): 


“The Indian Constitution is first and 
foremost a social document. The majo- 
rity of its provisions are either directly 
aimed at furthering the goals of social 
revolution by establishing the conditions 
necessary for its achievement yet despite 
the permeation of the entire Constitution 
by the aim of national renaissance the core 
of the commitment to the social revolu- 
tion lies in Parts III and IV, in the Fun- 


or individuals 
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damental Rights and the Directive Princi-~ 
ples of State Policy. These are the cons- 

cience of the Constitution.” 

Therefore to implement the duties im- 

posed on the State under Part IV, it may 

be necessary to abridge in certain res- 

pects the rights conferred on the citizens. 
under Part III, as in the 
case of incorporation of clause 4 in Arti- 

cle 15 to benefit the backward classes anc 

Scheduled Castes and Scheduled Tribes 
and the amendment of Article 19 (2) with 

a view to maintain effectively public 

order and friendly relations with foreign: 
States. Hence we are unable to cons- 

true the amending power in a narrow or 

pedantic manner. That power, under any 

circumstance, must receive a broad an 
liberal interpretation. How large it 

should be is a question that requires 

closer examination. Both on principle as 

well as on the language of Article 368, 

we are unable to accede to the conten- 

tion that no right guaranteed by Part IIE 

can be abridged. 


651. This Court is always reluc- 
tant to overrule its earlier decisions. 
There must be compelling reasons for 
overruling an earlier decision of this 
Court. As seen earlier, there are already 
contlicting decisions as to the scope of 
Article 868. As far back as 1951, in San- 
kari Prasad’s case this Court took the 
view that the power of amendment con- 
ferred under Article 868 included within. 
itself the power to abridge and take away 
the Fundamental Rights incorporated in 
Part III of the Constitution. The cor- 
rectness of that view was not challenged’ 
in several other decisions. The same 
view was taken in Sajjan -Singh’s case: 
That view was negatived in Golak Nath’s 
case by a very narrow majority. Bear- 
ing in mind the disastrous effect that 
decision would have had on many im- 


- portant laws that had been enacted by the 


Union and the States between the years: 
1951 to 1967, this Court by relying on 
the doctrine of prospective overruling 
and the doctrine of acquiescence did not 
invalidate those laws. 


652. One other circumstance of 
great significance is that the Ist Amend- 
ment to the Constitution was carried out 
by the provisional Parliament which con- 
sisted of the very members who were: 
the members of the Constituent Assem- 
bly. It should be remembered that mem- 
bers of .the Constituent Assembly conti- 
mued as the members of the provisional 
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- Parliament till the General Election in 


1952. They must have been aware of the 
intention with which Article 868 was 
enacted. These are important circums- 
tances. The interpretation we place on 
a constitutional provision, particularly on 
a provision of such great importance as 
Article 868 must subserve national inte- 
rest. It must be such as to further the 
objectives intended to be achieved by 
the Constitution and to effectuate the 
philosophy underlying it. To quote the 
‘memorable words of Chief Justice Mar- 
shall we must not forget that we are ex- 
pounding a Constitution. 


653. We now come to the second 
contention of Mr. Palkhivala that the 
word ‘amendment’ has a limited meaning 
and Article 868 does not permit any 
damage to or destruction of the basic or 
fundamental features or essential elements 
of the Constitution. Mr. Palkhivala 
urged that the word “amendment” or 
“amend” ordinarily means ‘to make cer- 
tain changes or effect some improvements 
in a text’. Those words do not, accord- 
ing to him, except under special circum- 
stances mean the widest power to make 
any and every change in a document, in- 
cluding a power to abrogate or repeal 
the basic features of that document. The 
same, he contended, is true of a power 
to amend a statute or a Constitution. In 
support of his contention, he invited our 
attention to the various meanings given 
to the word “amendment” or “amend” in 
several dictionaries. He further urged 
that in construing the meaning of the 
word “amendment” in Article 368, we 
must take into consideration the donee 
to whom the power to amend the Cons- 
titution is granted, the atmosphere in 
which the Constitution came to be enact- 
ed, the consequences of holding that 
power is unlimited in scope as well as 
the scheme of the Constitution. He urg- 
ed that in the final analysis, the duty of 
the Court is to find out the true inten- 
tion of the founding fathers and there- 
fore the question before us is whether 
the founding fathers intended to confer 
on Parliament, a body constituted under 
the Constitution, power to damage or 
destroy the very basis on which our 
Constitution was erected, On the other 
hand it was contended on behalf of the 
Union of India, State of Kerala as well 
as the other States that the power of 
amendment conferred under Article 868 
is of the widest amplitude. It brooks no 
limitation. It is a power which can be 
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used to preserve the Constitution, to 
destroy the Constitution and to re-create 
a new Constitution. It was contended 
that the society can never be static, so- 
cial ideals and political and economic 
theories go on changing and every Con- 
stitution in order to preserve itself needs 


to be changed now and then to keep 
in line with the growth of the so- 
ciety. It was further contended that 
no generation can impose its will 


permanently on the future generations. 
Wise as our founding fathers were, wis- 
dom was not their sole monopoly. They 
themselves realised it. They knew that 
in a changing world, there can be noth- 
ing permanent and, therefore, in order to 
attune the Constitution to the changing 
concepts of politics, economics and social 
ideas, they provided in Article 368 a 
machinery which is neither too flexible 
nor too rigid and makes it possible to so 
reshape the Constitution as to meet the 
requirements of the time. According to 
them by following the form and manner 
prescribed in Article 868, Parliament can 
exercise the same power which the Con- 
stituent Assembly could have exercised. 
We have now to consider which one of 
the two contentions is acceptable. 


654. While interpreting a provi- 
sion in a statute or Contitution the pri- 
mary duty of the court is to find out the 
legislative intent. In the present case our 
duty is to find out the intention of 
the founding fathers in enacting Arti- 
cle 368. Ordinarily the legislative in- 


tent is gathered from the language 
used. If the language employed is 
plain and unambiguous, the same 


must be given effect to irrespective of 
the consequences that may arise. But if 
the language employed is reasonably 
capable of more meanings than one, then 
the Court will have to call into aid vari- 
ous well settled rules of construction and, 
in particular, the history of the legisla- 
tion—to find out the evil that was sought 
to be remedied and also in some cases 
the underlying purpose of the legisla- 
tion—the legislative scheme and the con- 
sequences that may possibly flow from 
accepting one or the other of the inter- 
pretations because no legislative body is 
presumed to confer a power which is 
capable of misuse. 


655. It was conceded at the bar 
that generally speaking, the word 
“amendment” like most words in English 
or for that matter in any language, has 


1620 [Prs. 655-658] Kesavananda v. State of Kerala (Hegde & Mukherjea JJ.) 


no precise meaning. Unlike “sale” or 
“excise”, it is not a term of law. It is 
capable of receiving a wide meaning as 
well as a narrow meaning. The power 
to amend a Constitution in certain con- 
texts may include even a power to ab- 
rogate or repeal that Constitution. It may 
under certain circumstances mean a 
power to effect changes within narrow 
limits. It may sometimes mean a power 
that is quite large but yet subject to cer- 
tain limitations. To put it shortly, the 
word “amendment” without more, is a 
colourless word. It has no precise mean- 
ing. 
text in which it is used. It cannot be 
interpreted in vacuo. Few words in Eng- 
lish language have a natural or ordinary 
meaning in the sense that they must be 
so read that their meaning is entirely 
independent of the context. As observed 
by Holmes, J., in Towne v. Eisner, (1918) 
945 US 418 at p. 425: “A word is not 
a crystal, transparent and unchanged; it 
is the skin of a living thought and may 
vary greatly in colour and content ac- 
cording to circumstances and the time in 
which it is used”. We must read the 
word “amendment” in Article 368 not in 
isolation but as occurring in a single com- 
plex instrument. Article 368 is a part of 
the Constitution. The Constitution con- 
fers various powers on legislatures as 
well as on other authorities. It also im- 
poses duties on those authorities. The 
power conferred under Article 368 is only 
one such power. Unless it is plain from 
the constitutional scheme that the power 
‘conferred under Article 868 is a 
super power and is capable of destroying 
all other powers, as contended on behalf 
of the Union and the States, the various 
parts of the Constitution must be cons- 
trued harmoniously for ascertaining the 
true purpose of Article 368. 


656. In our Constitution unlike in 
the Constitution of the United States of 
America the words “amendment” and 
“amend” have been used to convey differ- 
ent meanings in different places. In 
some Articles they are used to confer a 
narrow power, a power merely to effect 
changes within prescribed limits — see 
Articles 4, 107 (2), 111, 169 (2), 196 (2), 
197 (2) and 200. Under Paragraph 7 of 
the Fifth Schedule as well as Paragraph 
21 of the Sixth Schedule to the Consti- 
tution, a much larger power to amend 
those Schedules has been conferred on 
Parliament. That power includes power 
to amend “by way of addition, variation 


It takes its colour from the con- 


or repeal”. Similar is the position under 
the repealed Article 248 (2), Articles 252 
(2) and 850 (5). It is true that the power 
to amend conferred under the Fifth and 
Sixth Schedules is merely a power to 
amend those Schedules but if the Consti- 
tution-makers were of the opinion that 
the word “amendment” or “amend” in- 
cluded within its scope, unless limited 
otherwise, a power to add, vary, or re- 
peal, there was no purpose in mention- 
ing in those Articles or parts “amend by 
way of addition, variation or repeal”. In 
this connection it may also be remember- 
ed that the Constituent Assembly amend- 
ed Section 291 of the Government of 
India Act, 1985 on August 21, 1949 just 
a few days before it approved Article 368 
ie., on September 17, 1949. The amend- 
ed Section 291 empowered the Governor- 
General to amend certain provisions of 
the 19385 Act “by way of addition modifi- 
cation or repeal”, From these circum- 
stances, there is prima facie reason to be- 
lieve that our Constitution makers made 
a distinction between a mere power to 
amend and a power to amend by way 
of “addition, modification or repeal”, It 
is one of the accepted rules of construc- 
tion that the Courts should presume that 
ordinarily the legislature uses the same 
words in a statute to convey the same 
meaning. If different words are used in 
the same statute, it is reasonable to as- 
sume that, unless the context otherwise 
indicates, the legislature intended to con- 
vey different meanings by those words. 
This rule of interpretation is applicable 
in construing a Constitution as well. 


657. Now that we have come to 
the conclusion that the word “amend- 
ment” in Article 368 is not a word of pre- 
cise import and hasnot been used in the 
various Articles and parts of the Con- 
stitution to convey always the same pre- 


- cise meaning, it is necessary to take the 


aid of the other relevant rules of con- 
struction to find out the intention of the 
Constitution makers, 


658. The question whether there 
is any implied limitation on the amend- 
ing power under Article 868 has not been 
decided by this Court till now. That 
question did not come up for considera- 
tion in Sankari Prasad’s case. In Sajjan 
Singh’s case neither the majority speak- 
ing through Gajendragadkar C, J. nor 
Hidayatullah J. (as he then was) went 
into that question. But Mudholkar J. did 
foresee *the importance of that aspect. He 
observed in the course of his judgment: 
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“We may also have to bear in mind 
the fact that ours is a written Constitu- 
tion. The Constituent Assembly which 
was the repository of sovereignty could 
well have created a sovereign Parliament 
on the British model. But instead it en- 
acted a written Constitution, created 
three organs of State, made the Union 
executive responsible to Parliament and 
the State executive to the State Legis- 
latures, erected a federal structure and 
distributed legislative power between 
Parliament and the State Legislatures; 
recognised certain rights as fundamental] 
and provided for their enforcement, pre» 
scribed forms of oaths of office or af- 
firmations which require those whe 
subscribe to them to owe true allegiance 
to the Constitution and further require 
the ‘members of the Union Judiciary 
and of the higher judiciary in the States, 
to uphold the Constitution. Above all, 
it formulated a solemn and dignified pre- 
amble which appears to be an epitome 
of the basic features of the Constitu- 
tion. Can it not be said that these are 
indicia of the intention of the Consti- 
tuent Assembly to give a permanency to 
the basic features of the Constitution? 
It is also a matter for consideration whe- 
ther making a change in a basic feature 
of the Constitution can be regarded 
merely as an amendment or would it be, 
in effect, rewriting a part of the Consti- 
tution; and if the latter, would it be with- 
in the purview of Article 868”? 


659. For the first time in Golak 
Nath’s case the contention that the power 
of amendment under Article 368 is sub- 
ject to certain inherent and implied limi- 
tations was urged. Subba Rao, C. J. 
speaking for himself and four of his col- 
leagues, while recognising the force of 
that contention refrained from pronounc- 
ing on the same. 
then was) speaking for himself and two 
other Judges opined that the power under 
Article 368 is a very wide power but it 
may not include a power to abro- 
gate the Constitution. He did ex- 
plain what he meant by “abrogate the 
Constitution”. Hidayatullah, J. (as he 
then was) did not address himself to that 
question. Bachawat, J., side-stepped that 
question by saying that the impugned 
amendments did not destroy any basic 
feature of the Constitution. The only 
Judge who rejected the contention that 
there are inherent or implied limitations 
on the amending power was Ramaswami, 
J. From the above discussion it is ‘seen 
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that in cases that came up for considera- 
tion before this Court in the past, seve- 
ral. Judges did consider the possibility 
of having some limitation on the amend- 
ing power under Article 368 though they 


did not definitely pronounce on that 
question. 
660. One of the well-recognised 


rules of construction is the rule laid 
down in Heydon’s case. What was the 
mischief that the Constitution-makers 
intended to remedy? What was the pur- 
pose intended to be achieved by the 
Constitution? To answer this question it 
is necessary to make a brief survey of 
our Nationalist movement ever since 1885 
and the objectives sought to be achieved 
by that movement. 


661. The objectives underlying 
our Constitution began to take their shape 
as a result of the forces that operated 
in the National struggle during the 
British rule when the British resorted 
to arbitrary acts of oppression such 
as brutal assaults on unarmed satya- 
grahis, internments, deportations, deten- 
tion without trial and muzzling of the 
press. The harshness with which the exe- 
cutive operated its repressive measures 
strengthened the demand for constitu- 
tional guarantees of Fundamental Rights. 
As far back as 1895, the Constitution of 
India Bill, prepared by some eminent 
Indians, envisaged for India a Con- 
stitution guaranteeing to everyone of 
our citizens freedom of expression, 
inviolability of one’s house, right 
to property, equality before the law, 
equal opportunity of admission to public 
offices, right to present claims, petitions 
and complaints and right to personal 
liberty. After the publication of the 
Montague-Chelmsford Report, the Indian 
National Congress at its special. session 
held in Bombay in August 1918 demand- 
ed that the new Government of India Act 
should contain “Declaration of Rights of 
the people of India as British citizens”. 
The proposed declaration was to embody 
among other things, guarantees in regard 
to equality before the law, protection in 
respect of life and liberty, freedom of 
speech and press and right of association. 
In its Delhi Session in December of the 
same year, the Congress passed another 
resolution demanding the immediate re- 
peal of all laws, regulations and ordinan- 
ces restricting the free discussion of 
political questions and conferring on the 
executive the power to arrest, detain, 
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intern, extern or imprison any British 
subject in India outside the process of 
ordinary Civil or Criminal law and the 
assimilation of the law of sedition to 
that of England. The Commonwealth of 
India Bill, finalised by the National Con- 
vention in 1926 embodied a specific de- 
claration of rights visualising for every 
person certain rights in terms practically 
identical with the relevant provisions of 
the Irish Constitution. The problems of 
minorities in India further strengthened 
the general argument in favour of inclu- 
sion of Fundamental Rights in the Indian 
Constitution. In its Madras Session in 
1927, the Indian National Congress firm- 
ly laid down that the basis of the future 
Constitution must be a declaration of 
Fundamental Rights. In 1928, the Nehru 
Committee in its report incorporated a 
provision for enumeration of such rights, 
recommnding their adoption as a part 
of the future Constitution of India. The 
Simon Commission rejected the demand 
on the plea that an abstract declaration 
of such rights was useless unless there 
existed “the will and the means to make 
them effective”. In 1982, in its Karachi 
Session, the Indian National Congress re- 
iterated its resolve to regard a written 
guarantee of Fundamental Rights as 
essential in any future constitutional set 
up in India. The demand for the incor- 
poration of the Fundamental Rights in 
the constitutional dacument was reiterat- 
ed by the Indian leaders at the Round 
Table Conferences. The Joint Select 
Committee of the British Parliament re- 
jected those demands. The Sapru Com- 
mittee (1944-45) was of the opinion that 
in the peculiar circurnstances of India, the 
Fundamental Rights were necessary not 
only as assurance and guarantees to the 
minorities but also prescribing a standard 
of conduct for the legislatures, govern- 
ments and the courts. .The Committee 
felt that it was for the Constitution-mak- 
ing body to enumerate first the list of 
Fundamental Rights and then to under- 
take their further division into justiciable 
and non-justiciable rights and provide a 
suitable machinery for their enforcement. 


662. The atrocities committed du- 
ring the Second World War and the world 
wide agitation for human rights, the li. 
berties guaranteed in the Atlantic Char- 
ter, the U. N. Charter and the declara- 
tion of Human Rights by the Human 
Rights’ Commission strengthened the de- 
mand for the incorporation of funda- 
mental rights in our Constitution. The 


British Cabinet Mission in 1946 re- 
cognised the need for a written 
guarantee of Fundamental Rights in 
the Constitution of India. It ac- 
cordingly recommended the setting 
up of an advisory committee for report- 
ing, inter alia, on Fundamental Rights, 
By the Objectives Resolution adopted on 
January 22, 1947, the Constituent Assem- 
bly solemnly pledged itself to draw up 
for India’s future governance a Constitu- 
tion wherein “shall be guaranteed and 
secured to all the people of India justice, 
social, economic and political, equality 
of status, of opportunity and’ before the 
law; freedom of thought, expression, be- 
lief, faith, worship, vocation, association 
and action subject to law and public 
morality and wherein adequate safeguard 
would be provided for minorities, back- 
ward and tribal areas and depressed and 
other backward classes”. The close asso- 
ciation between political freedom and 
social justice has become a common con- 
cept since the French Revolution. Since 
the end of the first World War, it was in- 
creasingly recognised that peace in the 
world can be established only if it is 
based on social. justice. The most modern 
Constitutions contain declaration of so- 
cial and economic principles, which em- 
phasise, among other things, the duty of 
the State to strive for social security and 
to provide work, education and proper 
condition of employment for its citizens. 
In evolving the Fundamental Rights and 
the Directive Principles, our founding 
fathers, in addition to the experience 
gathered. by them from the events that 
took place in other parts of the World, 
also drew largely on their experience in 
the ‘past. The Directive Principles and 
the Fundamental Rights mainly proceed 
on the basis of human Rights. Represen- 
tative democracies will have no mean- 
ing without economic and social justice 
to the common man. This is a universal 
experience. Freedom from foreign rule 
can be looked upon only as an opportu- 
nity to bring about economic and social 
advancement. After all freedom is noth- 
ing else but a chance to be better. It is 
this liberty to do better that is the theme 
of the Directive Principles of State Policy 
in Part IV of the Constitution. 


668. The Objectives Resolution 
passed by the Constituent Assembly in 
January, 1947, is a definite landmark. It 
is a precursor to the preamble to our 
Constitution. It sets out in detail the ob- 
jectives that were before our Constitu- 
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tion makers. Those objectives have now 
been incorporated in the preamble to 
‘our Constitution which reads: 


“WE, THE PEOPLE OF INDIA, 
having solemnly resolved to constitute 
India into a SOVEREIGN DEMOCRA- 
TIC REPUBLIC and to secure to all its 
citizens: 


JUSTICE, social, economic and 
political; 

LIBERTY of thought, expression, 
belief, faith and worship; 

EQUALITY of status and of op- 
portunity; ` 
and to promote among them all 

FRATERNITY assuring the dignity 


of the individual and the unity of the 
Nation; 

IN OUR CONSTITUENT AS- 
SEMBLY this twenty-Sixth day of Novem- 
ber, 1949 do HEREBY ADOPT, ENACT 
AND GIVE TO OURSELVES THIS 
CONSTITUTION.” 


664. From the preamble it is 
quite clear that the two primary objec- 
tives that were before the Constituent 
Assembly were (1) to constitue India into 
a Sovereign Democratic Republic and (2) 
to secure to its citizens the rights men- 
tioned therein. Our founding fathers, at 
any rate, most of them had made im- 
mense sacrifices for the sake of securing 
those objectives. For them freedom, from 
British Rule was an essential step to 
render social justice to the teeming mil- 
{ions in this country and to secure to 
ene and all in this country the essential 
human rights. Their constitutional plan 
was to build a welfare state and an 
egalitarian society. 

665. Now that we have set out 
the objectives intended to be achieved 
by our foundin fathers, the question 
arises whether those very persons could 
have intended to empower the Parlia- 
ment, a body constituted under the cons- 
titution to destroy the ideals that they 
dearly cherished and for which they 
fought and sacrificed. 


666. If the nature of the power 
granted is clear and beyond doubt the 
fact that it may be misused is wholly ir- 
relevant. But, if there is reasonable 
doubt as to the nature of the power grant- 
ed then the Court has to take into con- 
sideration the consequences that might 
ensue by interpreting the same as an un- 
timited power. We have earlier come to 
the conclusion that the word “amend- 
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ment” is not an expression having a pre- 
cise connotation. It has more than one 
meaning. Hence it is necessary to exa- 
mine the consequence of accepting the 
contention of the Union and the States. 
Therefore let us understand the conse- 
quences of conceding the power claimed. 
According to the Union and the States 
that power inter alia, includes the power 
to (1) destroy the sovereignty of this 
country and make this country a satellite 
of any other country, (2) substitute the 
democratic form of government by 
monarchical or authoritarian form of gov- 
ernment; (3) break up the unity of this 
country and form various independent 
States; (4) destroy the secular character 
of this country and substitute the same 
by a theocratic form of Government; (5) 
abrogate completely the various rights 
conferred on the citizens as well as on 
the minorities; (6) revoke the mandate 
given to the States to build a Welfare 
State; (7) extend the life of the two 
Houses of Parliament indefinitely and (8) 
amend the amending power in such a 
way as to make the Constitution legally 
or at any rate practically unamendable. 
In fact, their contention was that the legal 
sovereignty, in the ultimate analysis rests 
only in the amending power. At one 
stage, Counsel for the Union and the 
States had grudgingly conceded that the 
power conferred under Article 868 cannot 
be used to abrogate the Constitution but 
later under pressure of questioning by 
some of us they changed their position 
and said that by ‘abrogation’ they meant 
repeal of the Constitution as a whole. 
When they were asked as to what they 
meant by saying that the power confer- 
red under Article 868 cannot be used io 
repeal the Constitution, all that they said 
was that while amending the Constitu- 
tion, at least one clause in the Constitu- 
tion must be retained though every other 
clause or part of the Constitution includ- 
ing the preamble can be deleted and 
some other provisions substituted. Their 
submission in short was this that so long 
as the expression the “Constitution of 
India” is retained, every other article or 
part of it can be replaced. They tried to 
tone down the effect of their claim by 
saying that, though legally, there is ne 
limitation on the amending power, there 
are bound to be political compulsions 
which make it impermissible for Parlia- 
ment to exercise its amending power in 
a manner unacceptable to the people at 


large. The strength of political reaction 
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is uncertain. It depends upon various 
factors such as the political consciousness 
of the people, their level of education, 
strength of the various political organisa- 
tions in the country, the manner in which 
the mass media is used and finally the 
capacity of the government to suppress 
agitations. Hence the peoples’ will to 
resist an unwanted amendment cannot 
be taken into consideration in interpret- 
ing the ambit of the amending power. 
Extralegal forces work in a different 
plane altogether. 


667. We find it difficult to accept 
the contention that our Constitution- 
makers after making immense sacrifices 
for achieving certain ideals made provi- 
sion in the Constitution itself for the 
destruction of those ideals. There is no 
doubt as men of experience and sound 
political knowledge, they must have 
known that social, economic and political 
changes are bound to come with the 
passage of time and _ the Constitution 
must be capable of being so adjusted as 
to be able to respond to those new de- 
mands. Our Constitution is not a mere 
political document. It is essentially a 
social document. It is based on a social 
philosophy and every social philosophy 
like every religion has two main features, 
namely, basic and circumstantial. The 
former remains constant but the latter is 
subject to change. The core of a reli- 
gion always remains constant but the 
practices associated with it may change. 
Likewise, a Constitution like ours con- 
tains certain features which are so essen- 
tial that they cannot be changed or des- 
troyed. In any event it cannot be des- 
troyed from within. In other words, one 
cannot legally use the Constitution to des- 
troy itself. Under Article 868 the amend- 
ed Constitution must remain ‘the Consti- 
tution’ which means the original Consti- 
tution. When we speak of the ‘abroga- 
tion’ or ‘repeal’ of the Constitution, we 
do not refer to any form but to substan- 
ce. If one or more of the basic features 
of the Constitution are taken away to 
that extent the Constitution is abrogated 
or repealed. If all the basic features of 
the Constitution are repealed and some 
other provisions inconsistent with those 
features are incorporated, it cannot still 
remain the Constitution referred to in 
Article 868. The personality of the Con- 
titution must remain unchanged. 


668. It is also necessary to bear 
in mind that the power to amend. the 


Constitution is conferred on Parliament, 2. 
body constituted under the Constitution. 
The people as such are not associated 
with the amendment of the Constitution. 
From the preamble we get that it is the 
people of this country who conferred this: 
Constitution on themselves. The state- 
ment in the preamble that the people of 
this country conferred the Constitution 
on themselves is not open to challenge 
before this Court. Its factual correctness 
cannot be gone into by this Court. 
which again is a creature of the Consti- 
tution. The facts set out in the pream- 
able have to be accepted by this Court 
as correct. Anyone who knows the com- 
position of the Constituent Assembly can 
hardly dispute the claim of the members 
of that Assembly that their voice was the: 
voice of the people. They were truly 
the representatives of the people, ever 
though they had been elected under a 
narrow franchise. The Constitution fram- 
ed by them has been accepted and work- 
ed by the people for the last 23 years 
and it is too late in the day now to ques- 
tion, as was sought to be done at one 
stage by the Advocate-General of Maha- 
rashtra, the fact that the people of this 
country gave the Constitution to themsel- 
Ves. 


669. When a power to amend the 
Constitution is given to the people, its 
contents can be construed to be larger 
than when that power is given to a body 
constituted under that Constitution. Two- 
thirds of the members of the two Houses 
of Parliament need not necessarily repre- 
sent even the majority of the people of 
this country. Our electoral system is 
such that even a minority of voters cam 
elect more than two-thirds of the mem- 
bers of the either House of Parliament. 
That is seen from our experience in the 
past. That apart, our Constitution was 
framed on the basis of consensus and not 
on the basis of majority votes. It provi- 
des for the protection of the minorities» 
If the majority opinion is taken as the 
guiding factor then the guarantees givem 
to the minorities may become valueless. 
It is well known that the representatives 
cf the minorities in the Constituent As- 
sembly gave up their claim for special 
protection which they were demanding 
in the past because of the guarantee of 
Fundamental Rights. Therefore the con- 
tention on behalf of the Union and the 
States that the two-thirds of the members 
in the two Houses of Parliament are al- 
ways authorised to speak on behalf of 


Kesavananda v. State of Kerala (Hegde 


the entire people of this country is un- 
acceptable, 

670. The Presideat of India un- 
der Article 60 of the Constitution is re- 
quired to take an oath before he assumes 
his office to the effect that he will “to 
the best of his ability preserve, protect 
and defend the Constitution”. Somewhat 
similar oaths have to be taken by the 
Governors of States, Ministers at the 
Centre and in the States, Judges of the 
superior courts and other important func- 
tionaries. When the President of India 
is compelled to give assent to a constitu- 
tional amendment which might destroy 
the basic features of the Constitution, 
can it be said that he is true to his oath 
to “preserve, protect and defend the 
Constitution” or does his oath merely 
mean that he is to defend the amending 
power of Parliament? Can the amend- 
ing power of Parliament be considered 
as the Constitution? The whole scheme 
and the structure of our Constitution pro- 
ceeds on the basis that there are certain 
basic features which are expected to be 
permanent. 


671. Implied limitations on the 
powers conferred under a statute consti- 
tute a general feature of all statutes. The 
position cannot be different in the case 
of powers conferred under a Constitu- 
tion. A grant of power in general terms 
or even in absolute terms may be quali- 
fied by other express provisions in the 
same enactment or may be qualified by 
the implications of the context or even 
by considerations arising out of what ap- 
pears to be the general scheme of the 
statute. In Re The Central Provinces 
and Berar (Central Provinces and Berar 
Act No. XIV of 1988), 1989 FCR 18 = 
(AIR 1989 FC 1), Sir Maurice Gwyer, 
C. J., observed at p. 42: 

“A grant of the power in general 
terms, standing by itself, would no doubt 
be construed in the wider sense: but it 
may be qualified by other express provi- 
sions in the same enactment, by the im- 
plications of the context, and even by 
considerations arising out of what ap- 
eas to be the general scheme of the 

ct.” 


672. Lord Wright in James v. 
Commonwealth of Australia, 1986 AC 578 
at p. 618 stated the law thus: 

“The question, then, is one of con- 
struction, and in the ultimate resort must 
be determined upon the actual words 
used, read not in vacuo but as occurring 
in a single complex instrument, in which 
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one part may throw light on another. ‘The 
Constitution has been described as the 
federal compact, and the construction 


must hold a balance between all its 
parts.” 
678. Several of the powers con- 


ferred under our Constitution have been 
held to be subject to implied limitations 
though those powers are expressed in 
general terms or even in absolute terms. 
The executive power of the Union is 
vested in the President and he is autho- 
rised to exercise the same either directly 
or through officers subordinate to him in 
accordance with the Constitution. Under 
Article 75, it is the President who can 
appoint the Prime Minister and the 
Ministers are to hold office during his 
pleasure. Despite this conferment of 
power in general and absolute terms, be- 
cause of the scheme of the Constitution, 
its underlying principles and the impli- 
cations arising from the other provisions 
in the Constitution, this Court has held 
in several cases that the President is a 
constitutional head and the real execu- 
tive power vests in the Cabinet. Simi- 
larly though plenary powers of legisla- 
tion have been conferred on the Parlia- 
ment and the State legislatures in respect 
of the legislative topics allotted to them,. 
yet this Court has opined that by the 
exercise of that power neither Parliament 
nor the State legislatures can delegate to 
other authorities their essential legisla- 
tive functions nor could they invade on 
the judicial power. These limitations 
were spelled out from the nature of the 
power conferred and from the scheme 
of the Constitution. But, it was urged 
on behalf of the Union and the States 
that, though there might be implied limi- 
tations on other powers conferred under 
the Constitution, there cannot be any im- 
plied limitations on the amending power. 
We see no basis for this distinction. The 
amending power is one of the powers. 
conferred under the Constitution what- 
ever the nature of that power might be. 
That apart, during the course of hearing 
the learned Solicitor-General had to con- 
cede that there are certain implied limi- 
tations on the amending power itself. 
The amending power of Parliament in 
certain respects is subject to the ex- 
press limitations placed on it by the 
proviso ‘to Article 868. Article 868 
prescribes that if Parliament wants 
to amend Article 54, the Article 
dealing with the election of the Presi- 
dent, the amendment in question must be 
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watified by the legislatures of not less 
than one half of the States. No such ex 
press limitation is placed on the amend- 
ing power of Parliament in respect of 
Article 52 which provides that there shall 
‘tbe a President of India. If it be held 
that Article 52 can be amended without 
complying with the requirements of the 
proviso to Article 368, the limitation plac- 
ed on Parliament in respect of the amend- 
ment of Article 54 becomes meaningless. 
When this incongruity was pointed out to 
the learned Solicitor-General, he conced- 
ed that in view of the fact that before 
Article 54 can be amended, the form and 
the manner laid down in proviso to Arti- 
cle 868 has to be followed, it follows as 
a matter of implication that the same 
would be the position for the amendment 
ef Article 52. The only other alternative 
inference is that Article 52 can never be 
amended at all. It is not necessary to 
go into the other implications that may 
arise from the language of Article 368. 


674. From what has been said 
above, it is clear that the amending power 
under Article 868 is also subject to im- 
plied limitations. The contention that a 
power to amend a Constitution cannot be 
subject to any implied limitation is nega- 
tived by the observations of the Judicial 
Committee in Bribery Commr. v. Rana 
Singhe, 1965 AC 172. The decision of 
the Judicial Committee in Liyange’s case 
(supra) which held that Ceylon Parlia- 
ment was incompetent to encroach upon 
the judicial power also lends support to 
our conclusion that there can be implied 
‘limitations on the amending power. 


675. In support of the contention 
_ that there can be no implied limitations 
on the amending power, our attention 
was invited to writings of various jurists 
‘of eminence. Most of the writings relate 
to the amending power under Article 5 
of the United States Constitution. It is 
true that in the United States most of 
the writers are of opinion that there is 
no implied limitation on the amending 
power under the United States Constitu- 
tion. The Supreme Court of the United 
‘States has not specifically pronounced on 
this question. The only case in which the 
‘question of implied limitation on the 
amending power under the United States 
Constitution came up for consideration 
was Rhode Island v. Palmer, (1919) 64 
Law Ed 946. In that case the Supreme 
Court of United States rejecting the con- 
tention that the 18th Amendment — 
National Prohibition Amendment — was 


outside the amending power under Arti- 
cle 5 because of implied limitations on 
that power, held that the Amendment was 
valid. The Supreme Court, however, did 
not discuss the question of implied limi- 
tations on the amending power as such. 
In fact the judgment that was rendered 
in that case gave no reasons. Only cer- 
tain questions were formulated and ans- 
wered. It is not clear from the judg- 
ment whether the particular limitation 
pleaded was rejected or whether the 
plea of implied limitation on the amend- 
ing power was rejected though writers of 
most text books have taken the view that 
the court rejected the plea of implied 
limitations on the amending power. It 
may be noted that in the United States 
not a single human right has been taken 
away or even its scope narrowed, There 
the controversy centered round two ques- 
tions viz., (1) abolition of slavery and (2) 
prohibition of sale and consumption of 
liquor. We will not be justified in ex- 
pounding our Constitution on the basis 
of the controversies relating to those 
issues. Article 5 of the U. S. Constitu- 
tion is not similar to Article 368 of our 
Constitution. In the former Article, there 
is an express limitation on the amending 
power ie., regarding the representation 
of the States in the Senate. Further the 
amendment under Article 5 of the United 
States Constitution can be proposed ei- 
ther by the Congress or by State Con-: 
ventions. They may be ratified either by 
a minimum of 3/4th of the State Legis- 
latures or by Conventions held in at least 
3/4th of the States. Whether a particu- 
lar amendment should be ratified by the 
State Legislatures or by the State Con- 
ventions is entirely left to the discretion 
of the Congress. As held by the United 
States Supreme Court, the decision of the 
Congress on that question is final. The 
Constitution makers. must have proceed- 
ed on the basis that the Congress is like- 
ly to require the amendment of basic 
elements or fundamental features of the 
Constitution to be ratified by State Con- 
ventions. The scheme of no two Consti- 
tutions is similar. Their provisions are 
not similar. The language employed in 
the amending clauses differ from Consti- 
tution to Constitution. The objectives 
lying behind them also are bound to dif- 
fer. Each country has its own needs, 
its own philosophy, its own way of life 
and above all its own problems. Hence 
in our opinion, we will be clouding the 
issues, if we allow ourselves to be bur- 
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dened either by the writings of the vari- 
ous writers on other Constitutions or by 
the decisions rendered on the basis of the 
provisions of the other Constitutions, 
though Counsel on either side spared no 
efforts to place before us various opinions 
expressed by various writers as well as 
the decisions rendered by several courts 
including the State Courts in United 
States of America. 


676. The rule laid down by the 
Judicial Committee in R. v. Burah, (1878) 
5 Ind App 178 (PC) that “if what has been 
done is legislation, within the general 
scope of the affirmative words which 
give the power, and if it violates no ex- 
press condition or restriction by which 
that power is limited it is not for any 
Court of justice to inquire further, or to 
enlarge constructively those conditions 
and restrictions” was heavily relied on 
by Mr. Seervai. That decision, however, 
has been confined to the interpretation of 
conditional legislations and the rule that 
it laid down has not been applied while 
considering the question whether there 
are any implied limitations on any of the 
powers conferred under a statute or Con- 
stitution. 


677. It was strenuously urged on 
behalf of the Union and the States that 
if we come to the conclusion that there 
are implied or inherent limitations on 
the amending power of Parliament under 
Art. 868 it would be well nigh impossi- 
ble for Parliament to decide beforehand 
as to what amendments it could make and 
what amendments it is forbidden to 
make. According to the Counsel for the 
Union and the States, the conceptions of 
basic elements and fundamental features 
are illusive conceptions and their deter- 
mination may differ from judge to judge 
and. therefore we would be making the 
task of Parliament impossible if we up- 
hold the contention that there are im- 
plied or inhereent limitations on the 
amending power under Article 368. We 
are unable to accept this contention. The 
broad contours of the basic elements or 
fundamental features of our Constitution 
are clearly delineated in the preamble. 
Unlike in most of the other Constitutions, 
it is comparatively easy in the case of 
our Constitution to discern and deter- 
mine the basic elements or the fundamen- 
tak features of our Constitution. For do- 
ing so, one has only to look to the pre- 
amble. It is true that there are bound to 
be border line cases where there can be 


difference of opinion. That is so in all im- 
portant legal questions. But the courts 
generally proceed on the presumption of 
constitutionality of all legislations. The 
presumption of the constitutional validity 
of a statute will also apply to constitu- 
tional amendments. Jt is not correct to 
say that what is difficult to decide does 
not exist at all. For that matter, there 
are no clear guidelines before the Parlia- 
ment to determine what are essential le- 
sislative functions which cannot be dele- 
gated, what legislations do invade on the 
judicial power or what restrictions are 
reasonable restrictions in public interest 
under Arts. 19 (2) to 19 (6) and yet by 
and large the legislations made by Par- 
liament or the State legislatures in those 
respects have been upheld by courts. No 
doubt, there were occasions when courts 
were constrained to strike down some 
legislations as ultra vires the Constitu- 
tion. The position as regards the ascer- 
tainment of the basic elements or funda- 
mental features of the Constitution can 
by no means be more difficult than the 
difficulty of the legislatures to determine 
beforehand the constitutionality of legis- 
lations made under various other heads, 
Arguments based on the difficulties likely 
to be faced by the legislatures are of 
very little importance and they are essen- 
tially arguments against judicial review. 


678. Large number of decisions 
rendered by courts in U. S. A., Canada, 
Australia, United Kingdom, Ceylon and 
Ireland, dealing with the question of im- 
plied limitations on the amending power 
and also as regards the meaning of the 
word “amendment” were read to us at 
the hearing. Such of those that are 
relevant have been considered by the 
learned Chief Justice in the judgment 
just now delivered. We entirely agree 
with the views expressed by him and we 
cannot usefully add to the same. 


679. It was contended on behalf 
of the Union and the States that, the 
Constitution should not be treated as 
something sacred. It should be regard- 
ed just in the same way as we regard 
other human institutions. It should be 
possible to alter every part of it from 
time to time so as to bring it in har- 
mony with the new and changed condi- 
tions. In support of this contention we 
were invited to the writings of the va- 
rious writers such as Burgess, Bryce, 
Wills, Orfield, Weaver, Livingston etc. 
It was further urged that the Constituent 
Assembly, knowing that it will disperse, 
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had arranged for the recreation of a Con- 
stituent Assembly under Article 868 in 
order to so shape the Constitution as to 
meet the demands of the time. How- 
ever attractive these theories may sound 
in the abstract, on a closer examination 
it will be seen that they are fallacious, 
more particularly in a constitutional set 
up like ours. We have earlier noticed 
that under our electoral system, it is 
possible for a party to get a 2/8rd majo- 
rity in the two Houses of Parliament 
even if that party does not get an abso- 
lute majority of votes cast at the elec- 
tion. That apart, when a party goes to 
election, it presents to the electorate di- 
verse programmes and holds out various 
promises. The programmes presented or 
the promises held out need not neces- 
sarily include proposals for amending 
the Constitution. During the General 
Elections to Parliament in 1952, 1957, 
1962 and 1967, no proposal to amend the 
Constitution appears to have been placed 
before the electorate. Even when propo- 
sals for amendment of the Constitution 
are placed before the electorate as was 
done by the Congress Party in 1971, the 
proposed amendments are not usually 
placed before the electorate. Under these 
circumstances, the claim that the electo- 
rate had given a mandate to the party 
to amend the Constitution in any parti- 
cular manner is unjustified. Further a 
Parliamentary Democracy like ours func- 
tions on the basis of the party system. 
The mechanics of operation of the party 
system as well as the system of Cabinet 
government are such that the people as 
a whole can have little control in the 
matter of detailed law-making. “...... 
on practically every issue in the modern 
State, the serried millions of voters can- 
not do more than accept or reject the 
solutions offered. The stage is too vast 
to permit of the nice shades of quanti- 
tative distinction impressing themselves 
upon the public mind. It bas rarely the 
leisure, and seldom the information. to 
do more than indicate the general ten- 
dency of its will. It is in the process of 
law-making that the subtler adjustments 
must be effected.” (Laski: A Grammar of 
Politics; Fifth Edn. pp. 318-314), 


680. The assertion that either the 
majority of members of Parliament or 
even 2/3rd members of Parliament speak 
on behalf of the nation has no basis in 
fact. Indeed it may be possible for the 
ruling party to carry through important 
constitutional amendments even after it 


has lost the confidence of the electorate. 
The members of Lok Sabha are elected 
for a term of five years. The ruling. 
party or its members may or may not 
enjoy the confidence of the electorate 
throughout their term of office. There- 
fore it will not be correct to say that 
whenever Parliament amends the Cons-- 
titution, it must be held to have done it 
as desired by the people. 


681. There is a further fallacy in- 
the contention that whenever Constitu- 
tion is amended, we should presume 
that the amendment in question was made: 
in order to adopt the Constitution to res- 
pond to the growing needs of the people. 
We have earlier seen that by using the 
amending power, it is theoretically pos- 
sible for Parliament to extend its own. 
life indefinitely and also, to amend the 
Constitution in such a manner as to make 
it either legally or practically unamend- 
able ever afterwards. A power which is 
capable of being used against the people- 
themselves cannot be considered as a 
power exercised on behalf of the people: 
or in their interest. 


682. On a careful consideration | 
of the various aspects of the case, we ure 
convinced that the Parliament has nof 
power to abrogate or emasculate the 
basic elements or Fundamental features| 
of the Constitution such as the sove- 
reignty of India, the’ democratic charac- 
ter of our policy, the unity of the coun- 
try, the essential features of the indivi- 
dual freedoms secured to the citizens. 
Nor has the Parliament - the power to 
revoke the mandate to build a Welfare 
State and egalitarian society. These 
limitations are only illustrative and not 
exhaustive. Despite these limitations, 
however, there can be no question that 
the amending power is a wide power and 
it reaches every Article and every part} 
of the Constitution. That power can be} 
used to reshape the Constitution to fulfil 
the obligations imposed on the State. It), 
can also be used to reshape the Consti- 
tution within the limits mentioned ear- 
lier, to make it an effective instrument 
for social good. We are unable to agree 
with the contention that in order to build 
a Welfare State, it is necessary to destroy 
some of the human freedoms. That, at 
any rate is not the perspective of our 
Constitution. Our Constitution envisages 
that the State should without delay make 
available to’ all the citizens of this coun- 
try the real benefits of those freedoms” 
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Human freedoms 
lare lost gradually and imperceptibly and 
itheir destruction is generally followed 
“by authoritarian rule. That is what his- 
tory has taught us. Struggle between 
liberty and power is eternal. Vigilance 
is the price that we like every other 
democratic society have to pay to safe- 
guard the democratic values enshrined in 
our Constitution. Even the best of gov- 
ernments are not averse to have more 
land more power to carry out their plans 
and programmes which they may since- 
rely believe to be in public interest. But 
a freedom once lost is hardly ever regain- 
ed except by revolution. Every en- 
croachment on freedoms sets a pattern 
for further encroachments. Our consti- 
tutional plan is to eradicate poverty with- 
out destruction of individual freedoms. 


683. In the result we uphold the 
contention of Mr. Palkhivala that the 
word “amendment” in Article 868 car- 
ries with it certain limitation and, fur- 
ther, that the power conferred under 
Article 868 is subject to certain implied 
limitations though that power is quite 
darge. 


684, Next, we shall take up for 
consideration the contentions of Mr. Pal- 
khivala regarding the validity of the 24th, 
25th and 29th Amendments. 


685. It was contended on behalf 
of the petitioners that in enacting the 24th 
Amendment Act, the Parliament has ex- 
ceeded its powers. It has purported to 
enlarge its limited power of amendment 
into an unlimited power, by the exercise 
of which it can damage or destroy the 
basic elements or fundamental features of 
the Constitution. It was said that such 
an exercise is an unlawful usurpation of 
power. Consequently, the 24th Amend- 
ment Act is liable to be struck down. To 
pronounce on that contention, it is neces- 
sary to examine at the very outset whe- 
ther the 24th Amendment Act has really 
enlarged the powers of the Parliament. 
If we come to the conclusion that it has 
not enlarged the power of the Parlia- 
ment, as we think it has not, the various 
contentions of Mr. Palkhivala do not arise 
for consideration. 


686. Now let us see what is the 
true effect of the Constitution 24th 
Amendment Act, 1971. That Act amend- 
ed Article 13 and Article 368. By that 
Act one more sub-article has been added 
to Article 18 viz., sub-article (4) which 
reads thus: r , 


jin a democratic way. 
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“Nothing in this article shall apply 
to any amendment of this Constitution 
made under Article 868”. 


687. Section 3 of that Act which 
amends Article 368 reads: 

. “Article 868 of the Constitution, shall 
be renumbered as clause (2) thereof and 

(a) for the marginal heading to that 
article the following marginal heading 
shall be substituted, namely:— 

“Power of Parliament to amend the 
Constitution and procedure therefor.” 

(b) before clause (2) as so re-number- 
ed, the following clauses shall be insert- 
ed, namely: 

“Notwithstanding anything in the 
Constitution. Parliament may in exercise 
of its constituent power amend by way of 
addition, variation or repeal any provision 
of this Constitution in accordance with 
the procedure laid down in this article.” 

(c) in clause (2) as so re-numbered, 
for the words “it shall be presented to the 
President for his assent and upon such 
assent being given to the Bill”, the words 
“it shall be presented to the President 
who shall give his assent to the Bill and 
thereupon” shall be sustituted; 

(d) after clause (2) as so re-number- 
ed, the following clause shall be insert- 
ed, namely— 

“(8) Nothing in Article 13 shall apply 
to any amendment made under this Arti- 
cle.” 


688. The material changes effect- 
ed under this Act are: 

l. Addition of clause (4) to Article 
13 and clause (8) to Article 368; 


2. Change in the marginal heading; 


3. Specific mention of the fact that 
the power is conferred on the Parliament 
to amend the Constitution; 


4. The power conferred on the Parlia- 
ment is claimed to be a constituent 
power; 

5, That power is described as a 
power to “amend by way of addition, 
variation or repeal of any provision of 
this Constitution” and 


6. Making it obligatory for the Pre- 
sident to give assent to the Bill amend- 
ing the Constitution, 


689. In our opinion the 24th 
amendment has not made any material 
change in Article 368 as it stood origi- 
nally. It is true the original Article did 
not say specifically that the power to 
amend rested with Parliament. On the 
other hand, while setting out the proce- 
dure of amendment, it referred to the 


AFNA hell vr] 


LOGU 


functions of the two Houses of Parlia- 
ment and the President. Because of the 
fact that Parliament was not specifically 
referred to in Article 868, as it originally 
stood, the learned Advocate General of 
Maharashtra wanted us to spell out that 
the power conferred under Article 368, as 
it originally stood was not conferred on 
Parliament as such but on the two 
Houses of Parliament. We have earlier 
rejected that contention. We agree with 
the learned Attorney General that the 
power in question had been conferred on 
Parliament. Article 79 says that “There 
shall be a Parliament for the Union, 
which shall consist of the President and 
two Houses to be known respectively as 
the Council of States and the House of 
the People”. Whether an enactment re- 
fers to the three components of Parlia- 
ment separately or whether all the three 
of them are compendiously referred to 
as Parliament, in law it makes no differ- 
ence. In Sankari Prasad’s case, in Sajjan 
Singh’s case as well as in Golak Nath’s 
case each one of the Judges who deliver- 
ed judgments specifically mentioned that 
the power to amend the Constitution was 
vested in Parliament though there was 
difference of opinion on the question 
whether that power could be traced to 
Article 868 or Article 248 read with 
Entry 97 of List I. There is no ground 
for taking a different view. 


690. _ We have already come to 
the conclusion that Article 368 as it ori- 
ginally stood comprehended both power 
as well as procedure to amend the Cons- 


titution. Hence the: change effected m 
the marginal note has no significance 
whatsoever. The marginal note as it 


stood earlier was in a sense incomplete. 
The expression ‘constituent power’ is used 
to describe only the nature of the power 
of amendment. Every amending power, 
however large or however small it might 
be, is a facet of a constituent power. 
The power, though described to be ‘cons- 
tituent power’, still continues to be an 
‘amending power. The scope and ambit 
of the power is essentially contained in 
the word ‘amendment’. Hence, from the 
fact that the new article specifically refers 
to that power as a constituent power, it 
cannot be understood that the contents 
of the power have undergone any change. 
The power conferred under the original 
Article being a limited power to amend 
the Constitution, the constituent power 
to amend the Constitution referred to in 
the amended Article must also be held 
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to carry with it the limitations to which 
that power was subject earlier. There is. 
also no significance in the substitution of 
the expression “amend by way of addi- 
tion, variation or repeal of any provision. 
of this Constitution” found in the amend- 
ed Article in the place of the expression 
“amendment of the Constitution” found 
in the original Article. Every power te 
amend a statute must necessarily inchide 
within itself some power to make addi- 
tion, variation or repeal of any provision. 
of the statute. Here again, the power 
conferred under the original Article being 
a limited one, that limitation will: conti- 
nue to operate notwithstanding the 
change in the phraseology. The words 
‘addition, variation or repeal’ only pres- 
cribe the modes or manner by which an 
‘amendment’ may be made, but they do 
not determine the scope of the power of 
‘amendment’. The original Article 863 
mentioned that after the bill for amend- 
ment of the Constitution is passed by the 
two Houses of Parliament in the manner 
prescribed in Article 368 “it shall be pre- 
sented to the President for his assent and 
upon such assent being given to the Bill, 
the Constitution shall stand amended in 
accordance with the terms of the bill.” 
The amended Article makes a change. It 
prescribes that when the Bill is present- 
ed to the President, he “shall give his 
assent to the Bill.” Some comment was 
made at the bar about the inappropriate- 
ness of commanding the President to give 
his assent to the Bill. That is a question. 
of propriety. The substance of the mat- 
ter is that when the Bill is presented to 
the President, he shall not withhold his 
assent. This change cannot be said to 
have damaged or destroyed anv basic 
element of the Constitution. In fact 
Article 111 which deals with the assent 
to the Bills specifically prescribes that 
when a money Bill, after having been 
passed by the Houses of Parliament is 
presented to the President he “shall not 
withhold assent therefrom”. Hence it 
cannot be said that the change made ir 
Article 368 relating to the assent of the 
President has any great importance in 
the scheme of our Constitution. In fact 
under our Constitution the President is 
only a constitutional head. Ordinarily he 
has to act on the advice of the cabinet. 
There is no possibility of the Constitu- 
tion being amended in opposition to the 
wishes of the cabinet. 


691. The only change that re- 
mains to be considered is as to the ex- 
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clusion of the application of Article 13 
to an amendment of the Constitution. We 
have earlier come to the conclusion that 
Article 18 as it stood earlier did not bar 
the amendment of the Constitution. Arti- 
cles 18 (4) and 368 (8) make explicit what 
was implicit. 

692. It was contended that by 
means of the 24th Amendment Parliament 
intended to and in fact purported to en- 
large its amending power. In this con- 
nection reliance was placed on the state- 
ment of objects and reasons attached to 
the Bill which resulted in the 24th 
Amendment. The power of Parliament 
does not rest upon its professed inten- 
tion. It cannot acquire a power which it 
otherwise did not possess. We are unable 
to accept the contention that clause (e) 
to the proviso to Article 368 confers 
power on Parliament to enlarge its own 
power. In our judgment the power to 
amend the Constitution as well as the 
ordinary procedure to amend any part of 
the Constitution was and is contained in 
the main part of the Article. The proviso 
merely places further restrictions on the 
procedure to amend the Articles mention- 
ed therein. Clause (e) to the proviso sti- 
pulates that Article 368 cannot be amend- 
ed except in the manner provided in the 
proviso. In the absence of that clause, 
Article 868 could have been amended by 
following the procedure laid down in the 
main part. At best clause (e) of the pro- 
viso merely indicates that Article 868 it- 
self comes within its own purview. As 
we have already seen, the main part of 
Article 368 as it stood earlier, expressly 
lays down only the procedure to be fol- 
lowed in amending the Constitution. The 
power to amend is only implied therein. 


693. It is difficult to accept the 
contention that an implied power was 
impliedly permitted to be enlarged. If 
that was so, there was no meaning in 
limiting that power originally. Limitation 
on the power to amend the Constitution 
would operate even when Article 368 is 
amended. A limited power cannot be 
used to enlarge the same power into an 
absolute power. We respectfully agree 
with the observation of Hidayatullah, J. 
(as he then was) in Golak Nath’s case 
that what Parliament cannot do directly, 
it also cannot do indirectly. We have 
earlier held that the “amendment of this 
Constitution” means the amendment of 
every part of the Constitution. It can- 
not be denied that Article 368 is but a 
part of the Constitution. Hence, the 


mere fact that the mover of the 24th 
Amendment Act, in the Statement of. 
Objects and Reasons laid claim to cer- 
tain power does not go to show that Par- 
liament either endorsed that claim or 
could have conferred on itself such a 
power. It must be deemed to have exer- 
cised only such power as it possessed. It 
is a well accepted rule of construction: 
that if a provision is reasonably capable 
of two interpretations the Court must ac- 
cept that interpretation which makes the 
provision valid. If the power conferred 
on Parliament to amend the Constitution 
under Article 368 as it stood originally 
is a limited power, as we think it is, 
Parliament cannot enlarge the scope of 
that power—-see Attorney General for the 
State of New South Wales v. Brewery 
Employees Union of New South Wales, 
6 CLR 469; Ex Parte Walsh and John- 
son; In Re Yates, 37 CLR 36 at p. 67 and’ 
Australian Communist Party v. The Com- 
monwealth, 88 CLR 1. 


694, For the reasons mentioned! 
heretofore, the scope of  Parliament’s. 
power to amend the Constitution or any 
part thereof must be held to have re- 
mained as it was before the 24th Amend- 
ment notwithstanding the alterations. 
made in the phraseology of Article 868. 
The 24th Amendment made explicit, what 
was impicit in the unamended Art. 368. 
In this view of the matter the 24th 
Amendment must be held to be valid. 


695. This takes us to the validity: 
of the Constitution 25th Amendment Act. 
It is necessary to examine the scope andi 
effect of that Act for deciding the ques-: 
tion whether that Act or any one of its 
provisions can be held to ke outside the 
amending power of the Parliament. That: 
Act has three sections. We are not con- 
cerned with the first section which sets. 
out the short title. Clause (a) of the 
second section amends, Article 81 (2):. 
Clause (b) of that section incorporates 
into the Constitution Article $1 (2-B). 
Section 8 introduces into the Constitu- 
tion a new Article viz., Article 31-C. 


696. Let us first take up the new- 
ly substituted Article 81 (2) in the place: 
of the old Article 31 (2) and examine its. 
scope. To do so, it is necessary to exa- 
mine the history of that Article, 


697. Article 31 (2) has undergone- 
several changes. As originally enacted it 
read thus: 

“No property, moveable or immo- 
vable, including any interest in, or in any: 
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company owning, any commercial or in- 
dustrial undertaking, shall be taken pos- 
session of or acquired for public purpo- 
ses under any law authorising the taking 
of such possession or such acquisition, 
unless the law provides for compensation 
for the property taken possession of or 
acquired and either fixes the amount of 
the compensation, or specifies the princi- 
ples on which, and the manner in which, 


(Contd. on Col. 2) 


Article 81 (2) as substituted by the 
4th Amendment Act, 1955 


No property shall be compulsorily ac- 
quired or requisitioned save for a 
public purpose and save by autho- 
rity of a law which provides for 
compensation for the property so ac- 
quired or requisitioned and either 
fixes the amount of the compensation 
or specifies the principles on which 
and the manner in which, the com- 
pensation is to be determined and 
given; and no such law shall be call- 
ed in question in any Court on the 
ground that the compensation provid- 
ed by that law is not adequate. 


699. For finding out the true 
scope of Article 31(2), as it stands now, 
the learned Advocate General of Maha- 
rashtra as well as the Solicitor General 
has taken us through the history of this 
Article. According to them the Article 
as it stands now truly represents the 
intention of the Constitution makers. In 
support of that contention, we were ask- 
ed to go through the Constituent Assem- 
bly debates relating to that article. In 
particular, we were invited to go through 
the speeches made by Pandit Nehru, 
Sir Alladi Krishnaswami Ayyar, Dr. 
‘Munshi and Dr. Ambedkar. In our opin- 
ion, it is impermissible for us to do so. 
Tt is a well settled rule of construction 


that speeches made by members of a 


the compensation is to be determined and 
given.” 

698. That Article was amended 
firstly by the Fourth Ainendment Act, 
1955 and, thereafter, by the Twenty-fifth 
Amendment Act, 1971. At a later stage, 
it will be necessary for us to compare 
Article 31 (2) as it stood after the Fourth 
Amendment Act and as it stands after the 
Twenty-fifth Amendment Act. Hence we 
shall quote them side by side: 


Article 3T (2) as substituted by the 
25th Amendment Act, 1971 


No property shall be compulsorily ac- 
quired or requisitioned save for a 
public purpose and save by authority 
of a law which provides for acquisi- 
tion or requisitioning of the proper- 
ty for an amount which may be fixed 
by such law or which may be deter- 
mined in accordance with such prin- 
ciples and given in such manner as 
may be specified in such law; and 
no such law shall be called in ques- 
tion in any court on the ground that 
the amount so fixed or determined is 
not adequate or that the whole or any 
part of such amount is to be given 
otherwise than in cash: 

Provided that in making any law 
providing for the compulsory acquisi- 
tion of any property of an educa- 
tional institution established and ad- 
ministered by a minority, referred to 
in clause (1) of Article 80, the State 
shall ensure that the amount fixed 
by or determined under such law for 
the acquisition of such property is 
such as would not restrict or abro- 
gate the right guaranteed under that 
clause.” 


legislature in the course of debates relat- 
ing to the enactment of a statute cannot 
be used as aids for interpreting any of 
the provisions of the statute. The same 
rule is applicable when we are called 
upon to‘interpret the provisions of a Con- 
sitution. This Court ruled in State of 
Travancore Cochin v. Bombay Co. Ltd. 
1952 SCR 1112 = (AIR 1952 SC 866) 
that speeches made by the members of 
the Constituent Assembly in the course 
of the debates on the draft Constitution 
cannot be used as aid for interpreting 
the Constitution. In the course of his 
judgment Patanjali Sastri C. J. speaking 
for the Constitution Bench observed at 
p. 1121 of the Report: 
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“It remains only to point out that 
the use made by the learned Judges be- 
low of the speeches made by the mem- 
bers of the Constituent Assembly in the 
course of the debates on the draft Cons- 
titution is unwarranted. That this form 
of extrinsic aid to the interpretation of 
statutes is not admissible has been gene- 
rally accepted in England, and the same 
rule has been observed in the construction 
of Indian Statutes — See Administrator- 
General of Bengal v. Prem Nath Mallick, 
(1895) 22 Ind App 107, 118 (PC). The 
reason behind the rule was explained by 
one of us in Gopalan’s case 1950 SCR 88 
= (AIR 1950 SC 27) thus: 


“A speech made in the course of the 
debate on a bill could at best be indi- 
cative of the subjective intent of the 
speaker, but it could not reflect the in- 
articulate mental process lying behind the 
majority vote which carried the Bill. Nor 
is it reasonable to assume that the minds 
of all those legislators were in accord”, 
or as it is more tersely put in an American 
case— 


“Those who did not speak may not 
have agreed with those who did; and 
those who spoke might differ from each 
other — United States v. Trans-Missouri 
Freight Association (1897) 169 U. S. 290 
at p. 318.” 


700. No decision of this 
dissenting from the view taken in the 
above case was brought to our notice. 
But it was urged that this Court had 
ignored the rule laid down in Bombay 
Co.’s case (supra) in Golak Nath’s case’ as 
well as in what is popularly known as the 
Privy Purse case (1971) 8 SCR 9 = (AIR 
1971 SC 80). We do not think that this 
statement is accurate. In Golaknath’s 
case, Subba Rao C. J. referred to certain 
portions of speeches made by Pandit 
Nehru and Dr. Ambedkar. But he made 
it clear at p. 792 of the Report, the spe- 
cific purpose for which he was referring 
to those speeches. This is what he 
stated: 

“We have referred to the speeches 
of Pandit Jawaharlal Nehru and Dr. 
Ambedkar not with a view to interpret 
the provisions of Art. 868 which we pro- 
pose todoonits own terms, but only to 
notice the transcendental character given 
to the fundamental rights by two of the 
important architects of the Constitution.” 


701. Bachawat J. in the course of 
his judgment also referred to some of the 
speeches made during the debates on 
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Court 
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Article 868. But before doing so this 
is what he observed at p. 922 of the 
report: 


“Before concluding this judgment [ 
must refer to some of the speeches made 
by the members of the Constituent As- 
sembly in the course of debates on the 
draft Constitution. These speeches can- 
not be used as aids for interpreting the 
Constitution —- See 1952 SCR 1112 = 
(AIR 1952 SC 366). Accordingly I do not 
rely on them as aids to construction. But 
I propose to refer to them, as Shri A. K. 
Sen relied heavily on the speeches of 
Dr. B. R. Ambedkar. According to him, the 
speeches of Dr. Ambedkar show that he 
did not regard the fundamental rights 
as amendable. This contention is not 
supported by the speeches.......... E 

702. From these observations, it 
is clear that the learned Judges were 
not referring to the speeches as aids tor 
interpreting any of the provisions of the 
Constitution. 


703. Now, let us turn to this 
Court’s Judgment in the Privy Purse 
case (1971) 8 SCR 9 = (AIR 1971 SO 
580). Shah, J. (as he then was) in the 
course of his judgment (at p. 83 of the 
report) quoted a portion of the speech 
of the Home Minister Sardar Patel not for 
the purpose of interpreting any provision 
of the Constitution but for showing the 
circumstances which necessitated the 
giving of certain guarantees to the for- 
mer rulers. “That speech succinctly sets 
out why certain guarantees had to be 
given to the rulers. Hence it is not cor- 


.rect to say that Shah J. speaking for him- 


self and six other Judges had used the 
speech of Sardar Patel in aid of the con- 
struction of any of the articles of the 
Constitution. It is true Mitter J. in his 
dissenting judgment (at p. 121 of the re- 
port) used the speech of Shri T. T. 
Krishnamachari in aid of the construction 
of Art. 363 but the learned Judge no- 
where in his judgment discussed the 
question whether the speeches made by 
the members of the Constituent Assembly 
were admissible in aid of interpreting 
any provision of the Constitution. 
Before concluding the dis- 
cussion on this topic, it is necessary to 
refer to one more decision of this Court 
i.e. Union of India v. H. S. Dhillon (1972) 
2 SCR 33 = (AIR 1972 SC 1016). In 
that case this Court was called upon to 
decide whether the provisions in the 
Wealth Tax Act, 1957 providing for the 
levy of tax on the capital value of agri- 
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cultural property were constitutionally 
sustainable. - By a majority of four 
against three, this Court upheld the levy. 
Sikri, C. J- who spoke for himself and two 
other judges after sustaining the valicitv 
of the provision on an examination of 
the relevant provisions of the Constitu- 
tion as well as the decided cases refer- 
red to some of the speeches made dur- 
ing the debates in the Constituent As- 
sembly in support of the conclusion al- 
ready reached by him. Before referring 
to those speeches this is what the learn- 
ed Judge observed at p. 58: 


“ We are, however, glad to find from 
the following extracts from the debates 
that our interpretation accords with 
what was intended.” 


705. From this it is clear that the 
learned Judge did not seek any aid from 
the speeches for the purpose of inter- 
preting the relevant provision. It is ne- 
cessary to note that the learned judge did 
not dissent from the view earlier taken 
by this Court in Bombay Co. Ltd’s case 
(supra). Hence the law as laid down in 
Bombay Co’s case is binding on us and 
its correctness was not challenged be- 
fore us. 

706. The learned Advocate Gene- 
ral of Maharashtra is right in his con- 
tention that for finding out the true 
scope of Article 31(2), as it stands at 
present, it is necessary for us to find out 
the mischief that was intended to be re- 
medied by the present amendment. In 
other words, we must find out what was 
the objective intended to be achieved by 
that amendment. The original Article 
31 (2) first came up for consideration by 
this Court in State of West Bengal 
v. Mrs. Bella Banerjee, 1954 SCR 558 
=: (AIR 1954 SC 170) wherein Patanjali 
Sastri C. J. speaking for the Court ob- 
served: i 

“While it is true that the legislature 
is given the discretionary power of lay- 
' ing down the principles which should 
_ govern the determination of the amount 
to be given to the owner for the pro- 
perty appropriated, such principles must 
ensure that what is determined as pay- 
able must be compensation, that is, a 
just equivalent of what the owner has 
been deprived of. Within the limits of 
this basic requirement of full indemnifi- 
cation of the expropriated owner, the 
Constitution allows free play to the legis- 
lative judgment as to what principles 
should guide the determination of the 
amount payable, 


Whether such prin-, 
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ciples take into account all the elements 
which make up the true value of the 
property appropriated and exclude mat- 
ters which are to be neglected is a justi- 
ciable issue to be adjudicated by the 
Court. This, indeed, was not disputed.” 

707. We are told that Article 31 
(2) came to be amended by means of the 
4th Amendment Act in view of the de- 
cision of this Court in Mrs, Bela Banner- 
jee’s case. The scope of the article as 
amended by the 4th Amendment Act 
was considered by this Court in P. 
Vajravelu Mudaliar v. Special Deputy 
Collector, Madras (1965) 1 SCR 614 = 
(AIR 1965 SC 1017). Therein Subba Rao 
J. (as he then was) speaking for a bench 
consisting of himself, Wanchoo, Hidaya- 
tullah, Raghubar Dayal and Sikri JJ. ob- 
served (at p. 626): 


“The fact that Parliament used the 
Same expressions namely “compensation” 
and “Principles” as were found in Arti- 
cle 31 before the Amendment is a clear 
indication that it accepted the meaning 
given by this Court to those expressions 
in Mrs. Bela Bannerjee’s case. It follows 
that a Legislature in making a law of 
acquisition or requisition shall provide 
for a just equivalent of what the owner 
has been deprived of or specify the princi- 
ples for the purpose of ascertaining the 
“just equivalent” of what the owner has 
been deprived of. If Parliament intend- 
ed to enable a Legislature to make such 
a law without providing for compensation 
so defined, it would have used other ex- 
pressions like “price”, “consideration” etc. 


Proceeding further the learned Judge 
observed: 

“The real difficulty is, what is the 
effect of ouster of jurisdiction of the 
court to question the law on the ground 
that the “compensation” provided by the 
law is not adequate? It will be noticed 
that the law of acquisition or requisition 
is not wholly immune from scrutiny by 
the Court. But what is excluded from 
the court’s jurisdiction is that the said 
law cannot be questioned on the ground 
that the compensation provided by that 
law is not adequate. It will further be no- 
ticed that the clause excluding the juris- 
diction of the court also used the word 
“compensation” indicating thereby that 
what is excluded from the court’s juris- 


diction is the adequacy of the compensa- 


tion fixed by the legislature. The argu- 
ment that the word “compensation” 
means a just equivalent for the property 
acquired and, therefore, the court can 
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ascertain whether it is a “just equivalent” 
or not makes the amendment of the Con- 
titution nugatory. It will be arguing in 
a circle. Therefore, a more reasonable 
interpretation is that neither the princi- 
ples prescribing the “just equivalent” nor 
the “just equivalent” can be questioned 
by the Court on the ground of the inade- 
_quacy of the compensation fixed or ar- 
rived at by the working of the principles. 
To illustrate; a law is made to acquire a 
house, its value at the time of acquisi- 
tion has to be fixed; there are many modes 
of valuation namely estimate by the engi- 
neer, value reflected by comparable sales, 
capitalisation of rent and similar others. 
The application of different ae 
may lead to different results. The adop- 
tion of one principle may give a higher 
value and the adoption of another prin- 
ciple may give a lesser value. But none- 
theless they are principles on which and 
the manner in which compensation is de- 
termined. The court cannot obviously 
say that the law should have adopted one 
principle and not the other, for it relates 
only to the question of adequacy. On 
the other hand, if a law lays down prin- 
ciples which are not relevant to the pro- 
perty acquired or to the value of the 
property at or about the time it is ac- 
quired it may be said that they are not 
principles contemplated by Article 81 (2) 
of the Constitution. ...... In such cases 
the validity of the principles can be scru- 
tinized. The law may also prescribe a 
compensation which is illusory; it may 
provide for the acquisition of a property 
worth lakhs of rupees for a paltry sum 
of Rs. 100. The question in that context 
does not relate to the adequacy of the 
compensation for it is no compensation 
at all. The illustrations given by us are 
not exhaustive. There may be many 
others falling on either side of the line. 
But this much is clear. If the compensa- 


tion is illusory .or if the principles pres- 


cribed are irrelevant to the value of the 
property at or about the time of its ac- 


quisition, it can be said that the legisla-. 


ture committed a fraud on power, and 


therefore, the law is bad. It is a use of 
the protection of Article 81 in a manner 
which the Article hardly intended.” 
(emphasis supplied). 

708. The principles that emerge 
from the decision in Vajravelu’s case are: 
(1) compensation means just equivalent of 
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the value of the property acquired; (2) 
principles prescribed must be principles 
which provide for compensation; (8) ads- 
quacy of compensation fixed or to be de- 
termined on the basis of the principles 
set out cannot be gone into by the Court; 
(4) the principles fixed must be relevant 
to the property acquired or to the valus 
of the property at about the time it is ac- 
quired; (5) the compensation fixed shouid 
not be illusory and (6) courts have power 
to strike down a law on the ground of 
fraud on power if the principles fixed 
are irrelevant or if the compensation 
granted is illusory. 


709. The next decision cited to us 
is the decision of this Court in Union of 


India v. Metal Corporation of India Ltd., 


(1967) 1 SCR 255 = (AIR 1967 SC 837). 
It is a decision of a Division Bench con- 
sisting of Subba Rao, C. J. and Shelat, J. 
As that decision was overruled by this 
Court in State of Gujarat v. Shantilal 
Mangaldas, E 8 SCR 341 = (AIR 
1969 SC 634) it is not necessary to refer 
to its ratio. 


710. This takes us to the decision 
of this Court in Shantilal’s case. This case 
related to the acquisition of some landed 
property on behalf of the Borough Muni- 
cipality of Ahmedabad for making town 
planning scheme under the Bombay Town 
Planning Act, 1955. Sections 53 and 57 


. of that Act fixed certain principles for 


the determination of compensation for 
the land acquired. The High Court of 
Gujarat declared that those provisions 
were ultra vires in so far as they autho- 
rised the local authority to acquire land 
under a Town Planning Scheme and as 
a corollary to that view declared invalid 
the City Wall Improvement Town Plan- 
ning Scheme No. 5 framed in exercise of 
the powers conferred under the Act. In 
doing so they purported to follow the de- 
cision of this Court in Vajravelu Muda- 
liars case. A Constitution Bench of this 
Court reversed the decision of the Guja- 
rat High Court. In that case Shah J. 
speaking for the Court elaborately re- 


’ viewed the earlier decisions of this Court 


bearing on Article 31(2) After doing 
so, he observed at p. 865 of the re- 
port: 


“Reverting to the amendment made 
in cl. (2) of Article 31 by the Constitu- 
tion (Fourth Amendment) Act, 1955, it is 
clear that adequacy of compensation fix- 
ed by the Legislature or awarded accord- 
ing to the principles specified by the 
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' Legislature for determination is not 
justiciable. It clearly follows from the 


_ terms of Article 81(2) as amended that 


. the amount of compensation payable if 
' fixed by the Legislature, is not justiciable 


‘because the challenge in 


such a case, 
apart from a plea of abuse of legislative 
power, would be only a challenge to the 


_ adequacy of compensation. If compen- 


sation fixed by the Legislature — and 
by the use of the expression “compensa- 
tion” we mean what the legislature just- 
ly regards as proper and fair recompense 
for compulsory expropriation of property 


' and not something which by abuse of 


legislative power though called compen- 
sation is not a recompense at all or is 
something illusory — is not justiciable, 
on the plea that it is not a just equiva- 
lent of the property compulsorily acquir- 
ed is it open to the courts to enter upon 
an equiry whether the principles which 
are specified by the Legislature for de- 
termining compensation do not award to 


` the expropriated owner a just equivalent? 
. In our view, such an enquiry is not open 


ww | 


to the Court under the statutes enacted 
after the amendments made in the Cons- 


' titution by the Constitution (Fourth Am- 


wie se 


endment) Act. If the quantum of com- 
pensation fixed by the Legislature is not 
liable to be canvassed before the 


: on the’ ground that it is not a just equi- 
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valent, the principles specified for deter- 
mination of compensation will also not 
be open to challenge on the plea that 
the compensation determined by the ap- 
plication of those principles is not a just 
equivalent. The right declared by the 
that compensa- 
tion shall be given before a person is 
compulsorily expropriated of his property 
for a public purpose. at is fixed as 


> compensation by statute, or by the appli- 
. cation of principles specified for deter- 
‘ mination of compensation is guaranteed; 
` it does not mean however that something 


: fixed or determined by the application 


_ of specified principles which is illusory 








or can in no sense be regarded as com- 
pensation must be upheld by the Courts 





; for, to do so, would be to grant a charter 
. of arbitrariness and permit a device to 


defeat the constitutional guarantee. But 


=- compensation fixed or determined on 


principles specified by the Legislature 
cannot be permitted to be challenged on 


Court. 
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the somewhat indefinite plea that it is not 
a just or fair equivalent. Principles may 


be challenged on the ground that they 
are irrelevant to the determination: of 


compensation, but not on the plea that 


what is awarded as a result ‘of the ap- 
plication of those principles is not just 
or fair compensation. A challenge to a. 
statute that the principles specified by it 
do not award a just equivalent will be in 
clear violation of the constitutional de- 
claration that inadequacy of compensa- 
tion provided is not justiciable.” 
(emphasis supplied) 


711, The Advocate General of 
Maharashtra contended that if only this 
decision had not been indirectly overrul- 
ed by the Bank Nationalisation case 
R. C. Cooper v. Union of India, (1970) 3 
SCR 530 = (AIR 1970 SC 564), there 
would have been no occasion to further 
amend Article 31 (2). That being so, it 


is necessary to find out clearly as to what 


are the principles enunciated in this 
decision. This decision firmly laid down 
that any arbitrary fixation of recompense - 


is liable to be struck down by the court 


as an abuse of legislative power. It fur- 


‘ther laid down that the principles laid 


down may be challenged on the ground 
that they are not relevant for the pur- 
pose of determining the recompense pay- 
able to the owner of the property acquir- 
ed. If the recompense fixed or determin- 
ed is either not arbitrary or illusory or 
if the principles fixed are relevant to the 


‘purpose of acquisition or requisition of 
the property in question, the courts can- 


not go into the question of adequacy of 


the payment. 


712. Then came the Bank Nationa- 
lisation case. The majority judgment 
in that case was delivered by Shah, J. 
(as he then was). In that judgment he 
referred somewhat extensively to the 
decision in Shantilal Mangaldas’s case and 
other cases rendered by this Court. He 
did not purport to deviate from the rule 
laid down in Shantilal’s case. The ratio 
of that decision relating to Article 31 (2) 
is found at p. 598 of the report. The 
learned Judge observed: 

“Both the lines of thought (in Vajra- 
velu’s case and Shantilal’s case) which 
converge ‘in the ultimate result, support 
the view that the principle specified by 
the law for determination of compensa- 
tion is beyond the pale of challenge, if 
it is relevant to the determination of com- 
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pensation and is a recognised principle 
applicable in the determination of corn- 
pensation for property compulsorily ac- 
quired and the principle is appropriate in 
determining the value of the class of pro- 
perty sought to be acquired. On the ap- 
plication of the view expressed in P. 
Vajravelu Mudaliar’s case or in Shantilal 
Mangaldas’s case, the Act in our judg- 
ment is liable to be struck down as it 
fails to provide to the expropriated banks 
compensation determined according to 
relevant principles.” 

Proceeding further the learned Judge ob- 
served at p. 599: 


“We are unable to hold that a prin- 
ciple specified by the Parliament for de- 
termining compensation of the property 
to be acquired is conclusive. If that 
view be accepted, the Parliament will be 
invested with a charter of arbitrariness 
and by abuse of legislative process, the 
constitutional guarantee of the right to 
compensation may be severely. impaired. 
The principle specified must be appro- 
priate to the determination of compen- 
sation for the particular class of property 
sought to be acquired. If several princi- 
ples are appropriate and one is selected 
for determination of the value of the pro- 
perty to be acquired, selection of that 
principle to the exclusion of other princi- 
ples is not open to challenge for the 
selection must be left to the wisdom of 
the Parliament.” 


718. It is clear from the passages 
we have quoted above that this case also 
emphasised that the power of the Parlia- 
ment to fix the compensation for the pro- 
perty acquired is not an arbitrary power. 
Further, the principles prescribed for de- 
termining the compensation must be rele- 
vant to the subject-matter of acquisition 
or requisition. That decision also laid 
down that both the questions whether 
the compensation has been fixed arbitra- 
rily or whether the principles laid down 
are irrelevant are open to judicial review. 


714. Let us now examine Art. 31 
(2) as it stands now in the light of the 
decisions already referred to. The only 
material changes made in that Article 
under the 25th Amendment Act are: 


(1) in place of the word ‘compensa- 
tion’, the word ‘amount’ has been used 
and 

(2) an additional clause viz., “or thut 
the whole or any part of such amount is 


to be given otherwise than in cash” has 
been added. 
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715. We are not concerned in this 
case as to the effect of the additional 
clause. No arguments were advanced on 


that aspect. All that we are concerned 
with is as to what is the effect of the 
substitution of the word “amount” in 
place of the word “compensation”. As 
seen earlier, the word “compensation” has 
been interpreted in the various decisions 
referred to earlier as “just equivalent” of 
the value of the property taken. That 
concept has now been removed. In other 
respects, the Article has not been alter- 
ed. It remains what it was. We have 
earlier noticed that the decisions of this 
Court have firmly laid down that while 
examining the validity of law made under 
Article 81 (2) as it stood after it was 
amended under the 4th Amendment Act, 


it was open to’ the Court to 
go into the questions whether the 
compensation had been fixed arbi- 


trarily and whether the same was illu- 
sory. Those decisions further ruled that 
the Court can go into the relevance of 
the principles fixed. Parliament would 
have undoubtedly known the ratio of 
those decisions. That is also the legal 
presumption. Hence if the Parliament in- 
tended to take away the judicial review 
in any respect other than relating to the 
adequacy of the amount fixed, it wouid 
have expressed its intention by appro- 
priate words. We find no such words in 
the Article as it stands. Therefore, it is 
reasonable to assume that it has accepted 
the interpretation placed by this Court 
in all respects except as regards the con- 
cept of compensation, That this is the 
mischief which the 25th Amendment 
seeks to remedy by amending Article 31 
(2) is also clear from the language of 
the amended Article itself. It says that 
the law- shall not be called in question on 
the ground that the amount fixed or 
determined is not adequate, What is an 
adequate amount? An amount can be 
said to be adequate only when the owner 
of the property is fully compensated, 
that is when he is paid an amount which 
is equivalent in value to the property ac- 
quired or requisitioned. And that is also 
what is connoted by the concept of ‘com- 
pensation’ as interpreted by this Court. 
Therefore, stated briefly, what the 25th 
Amendment makes non-justiciable is an 
enquiry into the question whether the 
amount fixed or determined is an equi- 
valent value of or ‘compensation’ for the 


property acquired or requisitioned. 
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716. The word “amount” is a 
neutral word. Standing by itself, it has 
no norm and işs completely colourless. 
The dictionary meaning of the word ap- 
propriate to the present context is “sum 
total or a figure”. We have to find out 
its connotation from the context. In so 
doing, we have to bear in mind the fact 
that Article 81 (2) still continues to be a 
fundamental right. It is not possible to 
accept the contention of the learned 
Advocate General of Maharashtra and the 
learned Solicitor General that the right of 
the owner at present is just to get what- 
ever the Government pleases to give, 
whenever it pleases to give and 
however it pleases to give. A posi- 
tion so nebulous as that cannot be 
considered as a right much less a funda- 
mental right, which Article 31 (2) still 
claims to be. 


717. It is difficult to believe that 
Parliament intended to make a mockery 
of the fundamental right conferred under 
Article 81 (2). It cannot be that the 
Constitution while purporting to preserve 
the fundamental right of the citizen to 
get an “amount” in lieu of the property 
taken for public purpose has in fact rob- 
bed him of all his right. 


718. Undoubtedly Article 31 em- 
powers the legislature to acquire or re- 
quisition the property of a citizen for an 
“amount”. What does the word “amount” 
mean in that Article? As we have al- 
ready said, that word by itself does not 
disclose any norm. But then the word 
“amount” is followed by the words 
“which may be fixed by such law or 
which may be determined in accordance 
with such principles and given in such 
manner as may be specified in such law 
and no such law shall be called in ques- 
tion in any court on the ground that the 
amount so fixed or determined is not 
adequate.” 


719. If the expression “amount” 
has no norm and is just what the Parlia- 
ment stipulates, there can be no ques- 
tion of prescribing principles for deter- 
mining that “amount”; nor is there any 
scope for finding out its adequacy. The 
legislatures are permitted under the 
amended Article 31 (2) either to fix the 
“amount” to be paid in lieu of the pro- 
perty acquired or to lay down the prin- 
ciples for determining that “amount”. 
These two alternative methods must 
bring about nearly the same result. If 
the relevancy of the principles fixed can 
be judicially reviewed — as indeed they 
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must be — in view of the decisions refer- 
red to earlier, we fail tosee how the fixa- 
tion of the “amount” which is the alter- 
native method of determining the recom- 
pense to be paid in lieu of the property 
taken is excluded from judicial review. 


720. The word “fixed” in Arti- 
cle 31 (2) connotes or postulates that there 
must be some standard or principle by 
the application of which the legislature 
calculates or ascertains definitely the 
amount. In Bouyiars Law Dictionary, 
(1946) at p. 421, the word ‘fix’ is defined 
thus: “To determine; to settle. A Cons- 
titutional provision to the effect that the 
General Assembly shall fix the compen- 
sation of officers means that it shall pres- 
cribe or ‘fix’ the rule by which such 
compensation is to be determined”. 
(See also Fraser Henlein Pvy. Ltd. v. 
Cody, (1945) 70 CLR 100 at p. 128, cited 
in Saunders, Words and Phrases: Legally 
Defined Vol. 2, p. 258 (1969)). This be- 
ing the meaning of the word ‘fix,’ it 
would be necessary for the legislature to 
lay down in the law itself or otherwise 
indicate the principles on the basis of 
which it fixes the amount for the ac- 
quisition or requisitioning of the pro- 
perty. this construction is placed on 
the first mode of determining the amount, 
then there would be no difference bet- 
ween this method, and the other method 
whereby the legislature lays down the 
principles and leaves it for any other 
authority to determine the amount in ac- 
cordance with such principles. Whether 
the legislature adopts one or the other 
method, the requirement of Article 31 (2) 
would be the same, namely, there must 
be principles on the basis of which the 
amount is determined. Such an amount 
may be determined either by the legis- 
lature or by some other authority autho- 
rised by the legislature. The content of 
the right in Article 31 (2) is not depen- 
dent upon whether the legislature chooses 
one or the other method of deter- 
mining the amount. There is no contradic- 
tion between these two methods. It is 
true that in both cases, the judicial re- 
view is necessarily limited because it can- 
not extend to the examination of the ad- 
equacy of the amount fixed or to be de- 
termined. It was conceded on behalf of 
the contesting respondents that the court 
can go into the question whether the 
“amount” fixed is illusory. This very con- 
cession shows the untenability of the 
contention advanced on behalf of the 
Union. For determining whether the 
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“amount” fixed is illusory or not, one has 
first to determine the value of the pro- 
perty because without knowing the true 
value of the property, no court. can say 
that the “amount” fixed is illusory. Fur- 
ther, when Article 81 (2) says that it is 
not open to the court to examine whe- 
ther the “amount” fixed or determined 
is adequate or not, it necessarily means 
that the “amount” payable has to be de- 
termined on the basis of principles re- 
levant for determining the value of the 
property acquired or requisitioned. There 
can be no question of adequacy unless 
the “amount” payable has been determin- 
ed on the basis of certain norms and not 
arbitrarily, without having regard to the 
value of the property. 


721. Further, Article 81 (2) pro- 
vides for fixing or determining the amount 
for the acquisition or requisitioning of 
the property. The State action is still 
described as ‘acquisition or requisition’ 
and not ‘confiscation’. Therefore, the 
principles for fixing or determining the 
amount must be relevant to the ‘ac- 
quisition or requisition’, and not to ‘con- 
fiscation’. The amount fixed or determin- 
ed should not make it appear that the 
measure is one of confiscation. The 
principles for fixing or determining the 
amount may be said to be relevant to 
the acquisition or requisition when they 
bear reasonable relationship to the value 
of the property acquired or requisitioned. 


722. Further there is practical 
difficulty in accepting the contention 
that the word “amount” in the context 
in which it is used, has no norm. The 
amount has to be fixed by the legislatures 
which means by the members of the 
legislatures. When a law for acquisitinn 
of certain types of property is enacted, it 
is not as if the members of the legis- 
lature — each and every one of them who 
pariicipates in the making of the law— 
would first go and inspect the property 
to be acquired and then assess the value 
of that property. In the very nature of 
things, the “amount” payable has to be 
determined on the basis of certain princi- 
ples. If that be so, as it appears to us 
to be obvious, then the legislators must 
have some principles before them to 
determine the amount, In this connec- 
tion the Advocate-General of Maharash- 
tra tried to give an explanation, which 
appears to us to be unsatisfactory and un- 
acceptable. His contention was that our 
democracy is worked on the basis of 
party system. The ruling party has the 
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majority of the members of the legisla- 
ture behind it. Therefore, the members 
of the opposition party need not know 
the basis of fixation of the value of the 
property acquired. Even the members 
of the ruling party need not be told 
about the basis on which the value is 
fixed. The option before them is either 
to accept the amount fixed by the cabi- 
net or by the Minister concerned or to 
reject the proposal and face the conse- 
quences. If this is the true position, it 
is, in our opinion, a negation of parlia- 
mentary democracy. Our democracy like 
all true parliamentary democracies is 
based on the principles of debate and 
discussion. As far as possible, decisions 
in the legislatures are arrived at on the 
basis of consensus. Our Constitution 
does not provide for one party rule where 
there is no room for opposition. Oppo- 
sition parties have an important role to 
play under our Constitution, Members 
elonging to the opposition parties have 
as much right to participate in making 
laws as the members belonging to the 
ruling party. Further, the learned Advo- 
cate General is not correct in his assump- 
tion that the function of the members 
belonging to the ruling party is to blindly 
support a measure sponsored by the exe- 
cutive. They also have a right, nay, a 
duty to mould every measure by debate 
and discussion. If the question of fixa- 
tion of “amount” under Article 31 (2) is 
considered as the exclusive function of 
the executive, then, not only the judicial 
review will be taken away, even the legis- 
lature will not have the opportunity of 
examining the correctness or appropriate- 
ness of the “amount” fixed. A power so 
arbitrary as that can speedily degenerate 
into an instrument of oppression and is 
likely to be used for collateral purposes. 
Our Constitution has created checks and 
balances to minimise the possibility of 
power being misused. We have no doubt 
that the theory propounded by the Advo- 
cate General of Maharashtra will be re- 
pudiated by our legislatures and the cabi- 
nets as something wholly foreign to our 
Constitution. 


728. If we bear in mind the fact 
that the “amount” in question is to be 
paid in lieu of the property taken, then, 
it follows that it must have a reasonable 
relationship with the value of the pro- 
perty taken. It may not be the market 
value of the property taken. The market 
value of a property is the result of an 
inter-action of various forces. It may 


— 
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not have any reasonable relationship with 
the investment made-by its successive 
owners. The price of the property ac- 
quired might have shot up because of 
various contributions made by the society 
such as improvements’ effected by the 
State in the locality in question or the 
conversion of a rural area into an urban 
area. It is undoubtedly open to the State 
to appropriate to itself that part of the 
market value of a property which is not 
the result of any contribution made by 
its owners. There may be several other 
relevant grounds for fixing a particular 
“amount” in a given case or for adopting 
one or more of the relevant principles for 
the determination of the price to be paid. 
In all these matters the legislative judg- 
ment is entitled to great weight. It will 
be for the aggrieved party to clearly sa- 
tisfy the Court that the basis adopted by 
the legislature has no reasonable relation- 
ship to the value of the property ac- 
quired or that the “amount” to be paid 
has been arbitrarily fixed or that the 
same is an illusory return for the pro- 
perty taken. So long as the basis adopt- 
ed for computing the value of the pro- 
perty is relevant to the acquisition in 
question or the amount fixed can be jus- 
tified on any such basis, it is no more 
open to the court to consider whether 
the amount fixed or to be determined is 
adequate. But it is still open to the court 
to consider whether the “amount” in ques- 
tion has been arbitrarily determined or 
whether the same is an illusory retum 
for the property taken, It is also open 
to the court to consider whether the 
principles laid down for the determina- 
tion of the amount are irreJevant for the 
acquisition or requisition in question. To 
put it differently, the judicial review 
under the amended Article 81 (2) lies 
within narrow limits. The court cannot 
go into the question whether what is paid 
or is payable is compensation. It can 
only go into the question whether the 
“amount” in question was arbitrarily fixed 
as illusory or whether the principles laid 
down for the purpose of determining the 
“amount’ payable have reasonable rela- 
tionship with the value of the property 
acquired or requisitioned. 


724, If the amended: Art. 31 (2) 
is understood in the manner as laid down 
above, the right to property cannot be 
~ said to have been damaged or destroy- 
ed. The amended Article 81 (2) accord- 
ing to us fully protects the interests of 
the individual as well as that of the 
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society. Hence its validity is not open to 
challenge. 


725. Now, let us turn to Arti- 
cle 31 (2-B). It says that “Nothing in 
sub-clause (f) of clause (1) of Article 19 
shall affect any such law as is referred 
to in clause (2)”. This provision has no’ 
real impact on the right conferred under 
Article 31 (2). Article 31 (2) empowers 
the State to compulsorily acquire or re- 
quisition property for public purpose. 
When property is acquired or requisi- 
tioned for public purpose, the right of 
the owner of that property to hold or 
dispose of that property is necessarily 
lost. Hence there is no antithesis be- 
tween Article 19 (D (f) and Article 31 (2). 
That being so, the only assistance that 
the owner of the property acquired or 
requisitioned would have obtained from 
Article 19 (1) (£) read with sub-article (5) 
of that article would be the right to in- 
sist that the law made under Article 31 
(2) as it stood before its recent amend- 
ment, should have to conform to some 
reasonable procedure both in the matter 
of dispossessing him as well as in the 
matter of determining the “amount” pay- 
able to him. In a way, those rights are 
protected by the principles of natural 
justice. 


726. For the reasons mentioned 
above, we are unable to accept the con- 
tention urged on behalf of the petitioners 
that Section 2 of the 25th Amendment 
Act, 1971 is ‘invalid. 


727. This takes us to Section 3 of 
Act which now 
stands as Article 31-C of the Constitu- 
tion. This Article empowers the Parlia- 
ment as well as the Local Legislatures 
to enact laws giving effect to the policy 
of the State towards securing the princi- 
ples specified in clause (b) or clause (c) 
of Article 39, completely ignoring in the 
process, Articles 14, 19 and 81. Fur- 
ther it lays down that if the law in ques- 
tion contains a declaration that it is for 
giving effect to such policy, that law shall 
not be called in question in any court 
on the ground that it does not give ef- 
fect to such policy. The proviso to that 
Article prescribes that where such a law 
is made by the legislature of a State, the 
provisions of Article 31-C shall not ap- 
ply thereto unless such law, having been 
reserved for the consideration of the Pre- 
sident has received his assent. This Arti- 
cle has two parts. The first part says 
that laws enacted by Parliament as well 
as by the Local Legislatures for giving 
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effect to the policy of the State towards 
securing the principles specified in cl. (b) 
or clause (c) of Article 39 shall not be 
deemed to be void on the ground that 
it is inconsistent with or takes away or 
abridges any of the rights conferred by 
Articles 14, 19 and 31 notwithstanding 
anything contained in Article 18 and the 
second part provides that no law contain- 
ing a declaration that it is for giving ef- 
fect to such policy shall be called in 
question in any court on the ground that 
it does not give effect to such policy. 
Clauses (b) and (c) of Article 89 do not 
prescribe any subject-matter of legislation. 
They contain certain objectives to be 
achieved. The methods to be adopted 
to achieve those objectives may be nu- 
merous. Those clauses cover a very large 
field of social and economic activities of 
he Union and the States. Clause (b) of 
Article 89 says that the State shall direct 
its policy towards securing that the 
ownership and control of the material re- 
sources of the community are so distri- 
buted as best to subserve the common 
good and clause (c) of that Article says 
that the State shall direct its policy to- 
wards securing that the operation of the 
economic system does not result in the 
concentration of wealth and means of 
production to the common detriment. 
These two provisions lay down a parti- 
cular political philosophy. They in con- 
junction with some other provisions of 
the Constitution direct the State to build 
a Welfare State. 


728. | No one can deny the import- 
ance of the Directive Principles. The 
Fundamental Rights and the Directive 
Principles constitute the “conscience of 
our Constitution. The purpose of the 
Fundamental Rights is to create an ega- 
litarian society, to free all citizens from 
coercion or restriction by society and to 
make liberty available for all. The pur- 
pose of the Directive Principles is to fix 
certain social and economic goals for im- 
mediate attainment by bringing about a 
non-violent social revolution. Through 
such a social revolution the Constitution 
seeks to fulfil the basic needs of the 
common man and to change the struc- 
ture of our society. It aims at making 
the Indian masses free in the positive 
sense. 


729, Part IV of the Constitution 
is designed to bring about the social and 
economic revolution that remained to be 
fulfilled after independence. The aim of 
the Constitution is not to guarantee cer- 
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tain liberties to only a few of the citi- 
zens but for all. The Constitution visua- 
lizes our society as a whole and contem- 
plates that every member of the society 
should participate in the freedoms guar- 
anteed. To ignore Part IV is to ignore 
the sustenance provided for in the Consti- 
tution, the hopes held out to the Nation 
and the very ideals on which our Consti- 
tution is built. Without faithfully imple- 
menting the Directive Principles, it is not 
possible to achieve the Welfare State con- 
templated by the Constitution. A society 
like ours steeped in poverty and igno- 
rance cannot realize the benefit of human 
rights without satisfying the minimum 
economic needs of every citizen of this 
country. Any Government which fails to 
fulfil the pledee taken under the Consti- 
tution cannot be said to have been faith- 
ful to the Constitution and to its com- 


‘mitments. 


730. Equally, the danger to 
democracy by an over emphasis on duty 
cannot be minimised. Kurt Reizler, a 
German Scholar, from his experience of 
7 tragedy of the Nazi Germany warn- 
ed: ` ‘ 

OE cacti ers these duties of man should 
be duties towards the “public welfare” 
of the “society” and the State, and rights 
are made conditional on the fulfilment of 
these ‘duties, the duties will uproot the 
rights. The “rights will wither away . 
(the) State can use the allegedly unfulfilled 
duties to shove aside the rights. — Any 
Bill of Rights that makes the rights con- 
ditional on duties towards society or the 
State, however strong its emphasis on 
human dignity, freedom, God or what- 
ever else, can be accepted by any tota- 
litarian leader. He will enforce the du- 
ties while disregarding the right”. 


731. Indeed the palancing pro- 
cess between the individual rights and the 
social needs is a delicate one. This is 
primarily the responsibility of the “State” 
and in the ultimate analysis of the courts 
as interpreters of the Constitution and 
the laws. 

732. Our founding fathers were 
satisfied that there is no antithesis be- 
tween the Fundamental Rights and the 
Directive Principles. One supplements 
the other. The Directives lay down the 
end to be achieved and Part III pres- 
cribes the means through which the goal 
is to be reached. Our Constitution does 
not subscribe to the theory that end jus- 
tifies the means adopted. The Counsel 
for the petitioners urged that the Funda 
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mental Rights are not the cause of our 
failure to implement the Directive Prin- 
ciples. According to him, it is not the 
Constitution that has failed us; but we 
have failed to rise up to its expectations. 
He urged that the attack against Funda- 
mental Rights is merely an alibi and an 
attempt to find a scapegoat on the part 
of those who were unable or unwilling to 
implement the Directives. These allega- 
tions are denied on behalf of the Union 
and the States. It was urged on their 
behalf that interpretations placed by the 
courts on some ef the Articles in Part I] 
of the Constitution have placed impe- 
diments in the way of the States, in im- 
plementing the Directives. These con- 
troversies are not capable of being de- 
cided by courts. 

733. There is no doubt that the 
power conferred under Article 31-C, if 


interpreted in the manner contended on 


behalf of the Union and the States would 
result in denuding substantially the con- 
tents of the right to equality, the right 
to the seven freedoms guaranteed under 
Art. 19 and the right to get some reason- 
able return by the person whose property 
is taken for public purpose. Unlike Arti- 
cle 31-A, Article 31-C is not confined to 
some particular subjects. It can take in 
a very wide area of human activities. 
The power conferred under it, is an arbi- 
trary power. It is capable of being used 
for collateral purposes. It can be used 
to stifle the freedom of speech, freedom 
to assemble peaceably, freedom to move 
freely throughout India, freedom to re- 
side and settle in any part of India, free- 
dom to acquire, hold and dispose of pro- 
perty and freedom to practise any pro- 
fession or carry on any occupation, trade 
or business. The power conferred under 
that provision is a blanket power. Even 
a small majority in a legislature can use 
that power to truncate or even destroy 
democracy. ‘That power can be used to 
weaken the unity and integrity of this 
country. That Article is wholly out of 
tune with our Constitution. Its implica- 
tions are manifold. There is force in the 
contention of the petitioners that this 
Article has the potentiality of shaking 
the very foundation of our Constitution. 


734. What is the nature of the 
power conferred under Article 31-C? It 
is claimed to have empowered Parlia- 
ment and the State Legislatures to enact 
laws pro tanto abrogating Articles 14, 
J9 and 31. A power to take away direct- 
ly or indirectly a right guaranteed or a 
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duty imposed under a Constitution, by 
an ordinary law, is a power to pro tanto 
abrogate the Constitution. If the legis- 
lature is empowered to amend the Con- 
stitution by ordinary legislative procedure, 
any law enacted by it, even if it does 
not purport to amend the Constitution, 
but all the same, is inconsistent with one 
or more of the provisions of the Consti- 
tution has the effect of abrogating the 
Constitution to the extent of inconsis- 
tency. That position is clear from the 
judgment of the Judicial Committee in 
McCawley v. The King, 1920 AC 691. In 
other words, the power conferred under 
that Article is a power to amend the 
Constitution in certain essential respects 
while enacting legislations coming within 
the purview of that Article. It is a 
power not merely to abridge but even 
to take away the rights guaranteed under 
Articles 14, 19 and 81 by ordinary law. 
Further that power is conferred not only 
on the Parliament but also on the State 
Legislatures. 


735. Article 868 specifically pro- 
vides that amendment of the Constitution 
can be done only in the manner provid- 
ed therein. It is true that there are 
provisions in the Constitution under 
which the Parliament can amend some 
parts of the Constitution by ordinary 
law — see Articles 2 to 4, Article 169, 
Paragraph 7 of Schedule V and Para- 
graph 21 of Schedule VI. But these pro- 
visions clearly provide that the laws 
enacted under those provisions “are not 
to be deemed as amendments to the Cons- 
titution for the purpose of Article 368”. 
There are also some transitional provi- 
sions in the Constitution which can be 
changed by the Parliament by law. 
Leaving aside for separate consideration 
Article 81-A, which was first introduced 
by the Ist Amendment Act, 1951, there 
is no provision in the Constitution apart 
from Article 31 (4) which permitted the 
State legislatures to enact laws contra- 
vening one or more of the provisions in 
Part’ WII. Article 31 (4) relates to legis- 
lations pending before the State Legisla- 
tures at the time the Constitution came 
into force. Their scope was known to 
the Constitution-makers. That provision 
was enacted to protect certain Zamindari 
Abolition laws which were on the anvil. 
But it must be remembered that the ori- 
ginal provisions in the Constitution were 
not controlled by Article 368. That Arti- 
cle is as much a creature of the Consti- 
tution as the other Articles are. The form 
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and manner prescribed in Article 368 did 
not govern the procedure of the Con- 
stituent Assembly. The mandates con- 
tained in Article 868 are applicable only 
to the amendments made to the Con- 
stitution. The power to amend the Con- 
stitution was exclusively given to the 
Parliament and to no other body. The 
manner of exercising that power is clearly 
prescribed. Article 31-C gives a very 
large power to the State Legislatures as 
well as to Parliament to pro tanto amend 
the Constitution by enacting laws com- 
ing within its ambit. To put it different- 
ly, Article 81 C permits the State Legis- 
latures and the Parliament to enact Con- 
stitution-breaking laws by a simple majo- 
rity vote of the members present and vot- 
ing, if the rule regarding quorum is 


satisfied. 

736. It cannot be said that Arti- 
cle 81-C is similar to Articles 4, 
169, Paragraph 7 of Sch. V and 


Paragraph 21 of Sch. VI. Each one of 
those Articles makes it clear that the 
laws passed under those Articles are not 
to be deemed to be an amendment of the 
Constitution for the purpose of Arti- 
cle 868. Those laws cannot affect the 
basic features of the Constitution. They 
operate within narrow fields. 


737. The learned Advocate-Gene- 
ral of Maharashtra contended that Arti- 
cle 81-C lifts the ban placed on the 
State Legislatures and Parliament under 
Articles 14, 19 and 81. It is true that 
there are several provisions in the Con- 
stitution which lift the ban placed by 
one or the other Article of the Constitu- 
tion on the legislative power of the State 
Legislatures and Parliament e.g. Arts. 15 
(4), 16 (8), 16 (4), 16 (5), 19 (2) to 19 (6), 22 
(3), 22 (6), 23 (2), 28 (2), 31 (4), 31 (6) ete. 
Each one of these Articles lifts the limita- 
tions placed on the legislative power of 
the legislatures by one or more of the 
provisions of the Constitution particular- 
ly those contained in Part III. But when 
the limitation is so lifted, there will be 
no conflict between the law enacted and 
Article 18. In such a situation, there is 
no occasion for providing that the law 
enacted will not be deemed to be void 
notwithstanding anything contained in 
Article 18. The laws made under the 
provisions set out earlier cannot in their 
very nature take away any of the funda- 
mental features of the Constitution. They 
can merely modify one or other of those 
features. Article 31-C proceeds on the 
basis that the laws enacted under that 
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Article are in conflict with Article 18 and 
are prima facie void. Otherwise there 
was no purpose in providing in that Arti- 
cle “Notwithstanding anything contained 
in Article 18, no law giving ‘effect to the 
policy of the State towards securing the 
principles specified in clause (b) or cl. (c) 
of Article 89 shall be deemed to be void 
on the ground that it is inconsistent with . 
or takes away or abridges any rights con- _ 
ferred by Article 14, Article 19 or Arti- 
cle 31 ........ ”. Hence the contention 
that limitations imposed by Articles 14, 
19 and 31 on the legislative power of 
the Union and the States are lifted to the 
extent provided in Article 381-C cannot. 
be accepted. 


738. It is true that there is some 
similarity between the laws made under 
Article 81-A and those made under Arti- 
cle 81-C. The scope of the latter article 
is much wider than that of the former.. 
The character of the laws made under 
both those Articles is somewhat similar. 
It was urged that if laws made under 
Article 31-A, without more, are valid even 
if they take away or abridge the rights 
conferred under Articles 14, 19 and 81, 
for the same reason, laws made under 
Article 81-C must also be held valid. It 
was contended, now that this Court has 
upheld the validity of Article 31-A, we 
should also uphold the validity of Arti- 
cle 81-C. In that connection, reliance 
was placed on the following observations 
of Brandies, J., of the United States Sup- 
reme Court in Lesser v. Garnett, (1921) 
66 Law Ed 595 = 258 US 18. 

“This Amendment (19th Amendment) 
is in character and phraseology precisely 
similar to the 15th. For each the same 
method of adoption was pursued. One 
cannot be valid and the other invalid. 
That the 15th is valid .... has been re- 
cognised and acted upon for half a cen- 
tury. .... The suggestion that the 15th 
was incorporated in the Constitution not 
in accordance with law, but practically 
as a war measure which has been vali- 
dated by acquiescence cannot be enter- 
tained.” 


739. These observations do not 
lay down any principle of law. The vali- 
dity of the 19th Amendment was upheld 
on various grounds and not merely be- 
cause the 15th amendment was upheld. 

740. The laws enacted under Arti- 
cle 31-A by their very nature can hardly 
abrogate the rights embodied in Arti- 
cles 14, 19 and 81. Those laws can en- 
croach upon the rights guaranteed under 
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Articles 14, 19 and 31 only to the extent 
necessary for giving effect to them. The 
laws made must be those made under 
the topics of legislation mentioned in 
Article 31-A. Hence the encroachment 
of the rights guaranteed under Arts, 14, 
19 and 81 must necessarily be incidental. 
If the encroachment is found to be exces- 
sive, the same can be struck down. In 
this connection reference may be‘ use- 
fully made to the decision of this Court 
in Akadasi Padhan v. State of Orissa, 
(1963) Supp 8 SCR 691 = (AIR 1963 SC 
1047). Therein the validity of a provision 
of a statute enacted under Article 19 (6) 
(ii) i.e, law providing for State mono- 
poly in Kendu Leaves, came up for con- 
sideration. The question for decision be- 
fore the Court was whether that law can 
unreasonably encroach upon the right 
guaranteed under Article 19 (1) (g). That 
question was answered by Gajendragad- 
kar, J. (as he then was) speaking for the 
Court, thus: 


““A law relating to” a State mono- 
poly cannot, in the context include al] 
the provisions contained in the said law 
whether they have direct relation with 
the creation of the monopoly or not. In 
our opinion, the said expression should 
be construed to mean the law relating 
to the monopoly in its absolutely essen- 
tial features. If a law is passed creating 
‘a State monopoly, the Court should en- 
quire what are the provisions of the said 
law which are basically and essentially 
necessary for creating the State mono- 
poly. It is only those essential and basic 
provisions which are protected by the 
latter part of Article 19 (6). If there are 
other provisions made by the Act which 
are subsidiary, incidental or helpful to 
the operation of the monopoly, they da 
not fall under the said part and their 
validity must be judged under the first 
part of Article 19 (6). In other words. 
the effect of the amendment made in 
Article 19 (6) is to protect the law relat- 
ing to the creation of monopoly and that 
means that it is only the provisions of the 
law which are integrally and essentially 
connected with the creation of the mono- 
poly that are protected. The rest of the 
provisions which may be incidental do 
not fall under the latter part of Article 19 
(6) and would inevitably have to satisfy 
the test of the first part of Article 19 (6).” 


741. ` The same principle was rei- 
terated by the full Court in the Bank 
Nationalisation case. i 


croachment of valuable 
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742. As far back as in 1951 this 
Court ruled in State of Bombay v. F., N. 
Balsara, 1951 SCR 682 = (AIR 1951 SC 
318) that merely because law was enact- 
ed to implement one of the Directive 
Principles, the same cannot with impu- 
nity encroach upon the Fundamental 
Rights. The ratio of Akadasi Padhan’s 
case would be equally applicable in res- 
pect of the laws made under Article 81-A 
which speaks of the “law providing for 
the” topics mentioned therein, But that 
ratio cannot be effectively applied when 
we come to laws made under Art. 31-C. 
The reach of Article 81-C is very wide. 
It is possible to fit into the scheme of 
that Article almost any economic and so- 
cial legislation. Further, the Court can- 
not go into the question whether the laws 
enacted do give effect to the policy set 
out in Article 39 (b) and (c). We were 
told on behalf of the Union and the 
States that it is open to the courts to 
examine whether there is a nexus be- 
tween the laws made under Article 31-C 
and Article 89 (b) and (c) and all that the 
Courts are precluded from examining is 
the effectiveness of the law in achieving 
the intended purpose. But, such a power 
in its very nature is tenuous. There can 
be few laws which can be held to have 
no nexus with Article 39 (b) and (c). At 
any rate, most laws may be given the ap- 
pearance of aiming to achieve the objec- 
tives mentioned in Article 89 (b) and (c). 
Once that facade is projected, the laws 
made can proceed to destroy the very 
foundation of our Constitution. En- 
constitutional 
guarantees generally begins impercepti- 
bly and is made with the best of inten- 
tions but, once that attempt is successful 
further encroachments follow as a matter 


of course, not perhaps with any evil mo- 


tives, and may be, out of strong convic- 
tions regarding the righteousness of the 
course adopted and the objectives intend- 
ed to be achieved but they may all the 
same be wholly unconstitutional. Lord 
Atkin observed in Proprietary Articles 
Traders Association v. Attorney General 
for Canada, 19381 AC 811 at p. 317 = 
(AIR 1931 PC 94). 


“Both the Act and the sections have 
a legislative history which is relevant to 
the discussion. Their Lordships entertain 
no doubt that time alone will not validate 
an Act which when challenged is found 
to be ultra vires; nor will a history of a 
gradual series of advances till this boun- 
dary is finally crossed avail to protect 
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the ultimate encroachment.” 

743. The observation of Lord 
Atkin “nor will a history of a gradual 
series of advances till this boundary is 
finally crossed avail to protect the ulti- 
mate encroachment” is extremely ap- 
posite for our present purpose. The First 
Amendment Act permitted enactment of 
Constitution breaking laws in respect of 
one subject; the Fourth Amendment Act 
enlarged that field and permitted the 
Legislatures to make laws ignoring Arti- 
cles 14, 19 and 81 in respect of five sub- 
jects. Now the Twenty-Fifth Amendment 
has finally crossed the boundary. 


744, It cannot be said that under 
Article 81-C Parliament merely delegat- 
ed its own amending power to State 
Legislatures and such a delegation is 
valid. The power conferred on Parlia- 
ment under Article 368 in its very nature 
is one that cannot be delegated. It is a 
special power to be exclusively exercis- 
ed by Parliament and that in the 
manner prescribed in Article 368. 
The State Legislatures are not institu- 
tions subordinate to Parliament. Parlia- 
ment as well as State Legislatures in 
their respective allocated fields are sup- 
reme. Parliament cannot delegate its legis- 
lative powers — much less the amend- 
ing power — to. the State Legislatures. 
The question whether the Jegislatures can 
confer power on some other independent 
legislative body to exercise its legislative 
power came up for consideration before 
the Judicial Committee in Re the Initia- 
tive and Referendum Act, 1919 AC 935 
at p. 945 = (AIR 1919 PC 145). Therein 
Viscount Haldane speaking for the Board 
observed: 


“Section 92 of the Act of 1867 
(British North American Act)  entrusts 
the legislative power in a Province to its 
legislature and to that legislature only. 
No doubt a body, with a power of legis- 
lation on the subjects entrusted to it so 
ample as that enjoyed by a Provincial 
Legislature in Canada, could, while pre- 
serving its own capacity intact, seek the 
assistance of subordinate agencies, as had 
been done when in Hodge v. The Queen 
(1883) 9 App Cas 117 the Legislature of 
Ontario was held entitled to entrust to 
a Board of Commissioners authority to 
enact regulations relating to taverns; 
but it does not follow that it can create 
and endow with its own capacity a new 
legislative power not created by the Act 
to which it owes its own existence. Their 
Lordships do no more than draw atten- 
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tion to the gravity of the Constitutional 
questions which thus arise.” 


745. In Queen v. Burah, (1878) 5 
Ind App 178 at p. 194, (PC) the Judicial 
Committee observed: 


“Their Lordships agree that the Gov- 
ernor General in Council could not, by 
any form of enactment, create in India, 
and arm with general legislative autho- 
rity, a new legislative power, not created 
or authorised by the Councils’ Act.” 


746. We respectfully agree with 
these observations. From these observa- 
tions it follows that Parliament was in- 
competent to create a new power — a 
power to ignore some of the provisions 
of the Constitution — and endow the 
same on the State Legislatures. That 
power was exclusively conferred on Par- 
liament so that the unity and integrity of 
this country may not be jeopardised by 
parochial considerations. The Constitu- 
tion makers were evidently of the opin- 
ion that the sovereignty of the country, 
the democratic character of the polity, 
and the individual liberties etc., would 
be better safeguarded if the amending 
power is exclusively left in the hands of 
the Parliament. This exclusive confer- 
ment of amending power on the Parlia- 
ment is one of the basic features of the 
Constitution and the same cannot be vio- 
lated directly or indirectly. Article 31-A 
made a small dent on this feature and 
that went unnoticed. That provision is 
now protected by the principle of stare 
decisis. Public interest will suffer if we 
go back on these decisions and take away 
the protection given to many statutes. 
Now, to use the words of Lord Atkin 
in the Proprietary Articles Traders As- 
sociation’s case, the ‘boundary line has 
been crossed’ and a challenge to the very 
basic conceptions of the Constitution is 
posed. Hence the neglect or avoidance 
of the question in previous cases cannot 
be accepted as a sound argument, 


747. In Queen v. Kirby, (1956) 94 
CLR 395, Dixon, C. J., observed: 


“These cases, and perhaps other 
examples exist, do no doubt add to the 
weight of the general considerations aris- 
ing from lapse of time, the neglect or 
avoidance of the question in previous 
cases and the very evident desirability of 
leaving undisturbed assumptions that 
have been accepted as to the validity of 
the provisions in question. At the same 
time, the Court is not entitled to place 
very great reliance upon the fact that, in 
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- cases, befure it where 
have been made to raise the question for 
argument and, decision, this was not done 


by any member of the Court and that‘on ` 


the contrary all accepted the common as- 
sumption of the parties and decided the 
case accordingly. Undesirable as it is 
that doubtful questions of validity should 
go by default, the fact is that, the Court 
usually acts upon the presumption of vali- 
dity until the law is specifically challeng- 
ed,” 


748. Similar was the view express- 
ed by Viscount Simonds, speaking for the 
Judicial Committee in Attorney-General 
of Common Wealth of Australia v. The 
Queen, (1957) 95 CLR 529 at p. 547: 


- “Jt is therefore asked and no one can 
doubt that it is a formidable question, 
why for a quarter of a century no liti- 
gant has attacked the validity of this 
obviously illegitimate unions, Why in 
Alexander’s case (1918) 25 CLR 484 itself 
was no challenge made? How came it 
. that in a series of cases, which are enu- 
merated in the majority and the dissenti- 
ent judgments it was assumed without 
question that the provisions now impugn- 
ed were valid? 


It is cléar from the majority judg- 
ment that the learned Chief Justice and 
the Judges who shared his opinion were 
heavily pressed by this consideration. It 
could not be otherwise. Yet they were 
impelled to their conclusion by the clear 
conviction that consistently with the 
Constitution the validity of the impugned 
provision could not be sustained. Whe- 
ther the result would have been different 
if their validity had previously been 
judicially determined after full argu- 
ment directed to the precise question 
and had not rested on judicial dicta and 
common assumption it is not for their 
Lordships to say. Upon a question of the 
applicability of the doctrine of stare de- 
cisis to matters of far reaching constitu- 
tional importance they would impera- 
tively require the assistance of the High 
Court itself. But here no such question 
arises. Whatever the reason may be, 
just as there was a patent invalidity in 
the original Act which for a number of 
years went unchallenged, so far a greater 
number of years an invalidity which to 
their Lordships as to the majority of the 
High Court has been convincingly demon- 
strated, has been disregarded. Such clear 
conviction must find expression, in the ap- 
propriate judgment.” 


occasions might |! 


749. The contention that Arti- 
cle 81-C may be considered as an amend- 
ment of Article 868 is not tenable. It 
does not purport to be so. That Article 
does not find a place in Part XX of the 
Constitution. It is not shown as a pro- 
viso to Article 368, the only Article which 
deals with the dmendment of the Consti- 
tution as such. Article 31-C does not say 
that the powers conferred under that ~ 
Article are available “notwithstanding 
anything contained in Article 868” or 
“notwithstanding anything in this Consti- 
tution”. There is no basis for holding 
that the Parliament intended that Arti- 
cle 31-C should operate as an amendment 
of Article 868. We have earlier come 
to the conclusion that the State Legisla- 
tures cannot be invested with the power 
to amend the Constitution. ` 


750. If the purpose of Art. 31-C 
is to secure for the Government, the con- 
trol of means of production in certain 
economic spheres exclusively or other- 
wise, the same can be achieved by the 
exercise of legislative power under Arti- 
cle 31 (2) or under Article 81 (2) read 
with Article 19 (6) (ii). If on the other 
hand, the object is to reduce the existing 
economic disparity in the country, that 
object can be achieved by exercising the 
various powers conferred on the legisla- 
tures under the Constitution, in particu- 
lar by the exercise of the power to tax, 
a power of the largest amplitude. That 
power can be exercised without discri- 
minating against any section of the peo- 
ple. One of the basic underlying princi- 
ples of our Constitution is that every 
governmental power, which includes both 
the power of the executives as well as 
of the legislatures, must be so exercised 
as to give no room for legitimate com- 
plaint, that it was exercised with an evil 
eye or an uneven hand. 


751. For the reasons mentioned 
above, we hold that Article 31-C permits 
the destruction of some of the basic fea- 
tures of our Constitution and consequent- 
ly, it is void. 


752. Lastly, we come to the vali- 
dity of the 29th Amendment Act, 1972. 
Contentions relating to the 29th Amend- 
ment Act of the Constitution lie within 
narrower limits. The only plea taken 
was that if any of the provisions in the 


.two Acts included in the IXth Schedule 
‘to the Constitution by means of the 29th 


Amendment Act does not satisfy the re- 
quirements of Article 31-A (1) (a), the 
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said provision does not get the protection 
of Article 31-B. 

753. As a result of the 29th 
Amendment Act, the Kerala Land Re- 
forms (Amendment) Act, 1969 (Kerala 
Act 33 of 1969) and Kerala Land Re- 
forms (Amendment) Act, 1971 (Kerala 
Act 25 of 1971) were added as Items 65 
and 66 in the IXth Schedule of the Cons- 
titution. The IXth Schedule is an ap- 
pendage to Article 81-B, which says: 

“Without prejudice to the generality 
of the provisions contained in Article 31-A 
none of the Acts and Regulations speci- 
fied in the Ninth Schedule nor any of 
the provisions thereof shall be deemed 
to be void, or ever to have become void, 
on the ground that such Act, Regulation 
or provision is inconsistent with or takes 
away or abridges any of the rights con- 
ferred by, any provisions of this Part and 
notwithstanding any judgment, decree or 
order of any court or tribunal to the 
contrary, each of the said Acts and Regu- 
lations shall subject to the power of any 
competent Legislature to repeal or amend 
it, continue in force.” 

754. The learned Counsel for the 
petitioners did not challenge the validity 
of Article 31-B. Its validity has beén ac- 
cepted in a number of cases decided by 
this Court. His only contention was that 
before any Act or any provision in an 
Act, included in the IXth Schedule can 
get the protection of Article 31-B, the 
Act or the provision in question must 
satisfy the requirements of one or the 
other of the provisions in Article 31-A. 
For this contention of his, he relied on 
the opening words of Article 31-B name- 
ly “without prejudice to the generality of 
the provisions contained in Article 31-A”. 
He urged that, if Article 31-B had been 
an independent provision having no con- 
nection whatsoever with Article 31-A as 
-contended on behalf of the contesting 
respondents, there was no occasion for 
using the words referred to earlier in 
Article 31-B. He also attempted to trace 
the history of Articles 31-A and 31-B and 
establish that there is link between those 
two Articles. Though there is some force 
in those contentions, the question of law 
raised is no more res integra, It is con- 
cluded by a series of decisions of this 
Court and we see no justification to re- 
. open that question. 

750. In State of Bihar v. Maha- 
rajadhiraja Sir Kameshwar Singh of Dar- 
bhanga, (1952) 3 SCR 889 = (AIR 1952 
SC 252), a contention similar to that ad- 


vanced by Mr. Palkhivala was advanced- 
by Mr. Somayya. That contention was 
rejected by Patanjali Sastri, C. J., speak- 
ing for the Court with these observations: . 

“Mr. Somayya, however, submitted 
that the opening words of Article 31-B, 
namely “Without prejudice to the gene- 
rality of the provisions contained in Arti- 
cle 31-A” showed that the mention of par- 
ticular statutes in Article 31-B read with 
the Ninth Schedule was only illustrative, 
and that, accordingly, Article 31-B could 
not be wider in scope. Reliance was 
placed in support of this argument upon 
the decision of the Privy Council in Sib- 
nath Banerjis case, 1945 FCR 195 = 
(AIR 1945 PC 156). I cannot agree 
with that view. There is noth- 
ing in Article $1-B to indicate that 
the specific intention of certain sta- 
tutes was only intended to illustrate 
the application of the general words of 
Article 31-A. The opening words of Arti- 
cle 81-B are only intended to make clear 
that Article 31-A should not be restrict- 
ed in its application by reason of any- 
thing contained in Article 31-B and are 
in no way calculated to restrict the ap- 
plication of the latter article or of the 
enactments referred to therein to acquisi- 
tion of “estates”, 

756. In Visweshwar Rao v. 
State of Madhya Pradesh, 1952 SCR 
1020 = (AIR 1952 SC 252), Mahajan, J. 
(as he then was) reiterated the same view. 
He observed: 


“It was contended that Article 31-B 
was merely illustrative of the rule stated 
in Article 31-A and if Article 31-A had 
no application, that article also should 
be left out of consideration. .... 


‘ On the basis of the similarity of the 
language in the opening part of Arti- 
cle 81-B with that of sub-section (2) of 
Section 2 of the Defence of India Act 
“without prejudice to the generality of 
the provisions contained in Article 31-4”, 
it was urged that Article 31-B was mere- 
ly illustrative of Article 81-A and as the 
latter was limited in its application to 
estates as defined therein, Article 31-B 
was also so limited. In my opinion, the 
observations in Sibnath Banerjee’s case 
far from supporting the contention rais- 
ed, negatives it. Article 31-B specifical- 
ly validates certain Acts mentioned in 
the Schedule despite the provisions of 
Article 31-A, but stands independent of 
it. The impugned Acts in this situation 
qua the acquisition of the eight malgu- 
zari villages cannot be questioned on the 
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ground that it contravenes the provisions 
of Article 81 (2) of the Constitution or 
any of the other provisions ‘of Part I.” 

757. A similar view was expressed 


by this Court in N. B. Jeejeebhoy v. As- 


sistant Collector, Thana Prant, Thana, 
(1965) 1 SCR 686 = (AIR 1965 SC 1096). 
Therein Subba Rao, J. (as he then was) 
speaking for the Court observed thus: 

“The learned Attorney General con- 
tended that Article 31-A and Article 31-B 
should be read together and that if so 
read Article 31-B would only illustrate 
cases that would otherwise fall under 
Article 31-A and, therefore, the same 
construction as put upon Article 31-B 
should also apply to Article 31-A of the 
Constitution. This construction was sought 
to be based upon the opening words of 
Article 81-B, namely “without prejudice 
to the generality of the provisions con- 
tained in Article 31-A”. We find it diffi- 
cult to accept this argument. The words 
“without prejudice to the generality of 
the provisions” indicate that the Acts and 
regulations specified in the Ninth Sche- 
dule would have the immunity even if 
they did not attract Article 31-A of the 
Constitution. If every Act in the 9th 
Schedule would be covered by Art. 31-A, 
this article would become redundant. In- 
deed some of the Acts mentioned there- 
in, namely, Items 14 to 20 and many other 
Acts added to the 9th Schedule, do not 
appear to relate to estates as defined in 
Article 31-A (2) of the Constitution. We, 
therefore, hold that Article 81-B is not 
governed by Article 31-A and that Arti- 
cle 81-B is a constitutional device to place 
the specified statutes beyond any attack 
on the ground that they infringe Part III 
of the Constitution....” 


Several other decisions of this Court 


‘proceed on the basis that Article 31-B is 


independent of Article 31-A. It is too 
late in the day to reopen that question. 
Whether the Acts which were brought 
into the EXth Schedule by the 29th Amend- 
ment Act or any provision in any of them 


“ abrogate any of the basic elements or es- 


sential features of the Constitution can 
be examined when the validity of those 
Acts is gone into. 

758. For the foregoing reasons. 
we reject the contention of the petitioners 
that before an Act can be imcluded in 
the IXth Schedule, it must satisfy the 
requirements of Article 31-A. 


759. In the result we hold: 


(1) The power to amend the Consti- 
tution under Article 368 as it stood be- 


fure its amendment empowered the Par- 
liament by following the form and man- 
ner laid down in that Article to amend 
each and every Article and each and 
every Part of the Constitution. 

(2) The expression “law” in Arti- 
cle 13 (2) even before Article 18 was 
amended by the 24th Amendment Act, 
did not include amendments to the Cons- 
titution. 

(3) Though the power to amend the 
Constitution under Article 368 is a very 
wide power, it does not yet include the 
power to destroy or emasculate the basic 
elements or the fundamental features of 
the Constitution. 

(4) The 24th Amendment Act did 
not enlarge the amending power of the 
Parliament. It merely made explicit what 
was implicit in the original Article. Hence 
it is valid. 

(5) (A) The newly substituted Arti- 
cle 81 (2) does not destroy the right to 
property because 

(i) the fixation of “amount” under that 
Article should have reasonable relation- 


ship with the value of the property ac- 


quired or. requisitioned; 

(ii) the principles laid down must be 
relevant for the purpose of arriving at 
the “amount” payable in respect of the 


aa acquired or requisitioned; 


iii) the “amount” fixed should not 
be illusory and 

(iv) the same should not be fixed ar- 
bitrarily. 

(5) (B) The question whether the 
“amount” in question has been fixed arbi- 
trarily or the same is illusory or the prin- 
ciples laid down for the determination 
of the same are relevant to the subject- 
matter of acquisition or requisition at 
about the time when the property in 
question is acquired or requisitioned are 
open to judicial review. But it is no more 
open to the court to consider whether 
the “amount” fixed or to be determined 
on the basis of the principles laid down 
is adequate. . 

(6) Clause 2 (b) of the 25th Amend- 
ment Act which incorporated Article 31 
(2-B) is also valid as it did not damage 
or destroy any essential features of the 
Constitution. . 

(7) Clause (8) of the 25th Amend- 
ment Act which introduced into the Cons- 
titution Article 81-C is invalid for two 
reasons i.e., (1) it was beyond the amend- 


ing power of the Parliament in so far as 


the amendment in question permits des- 
truction of several basic elements or fun- 
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damental features of the Constitution and 
(2) it empowers the Parliament and the 
State Legislatures to pro tanto amend 
certain human freedoms guaranteed to 
the citizens by the exercise of their ordi- 
nary legislative power. 

(8). The 29t, Amendment Act is 
valid but whether the Acts which were 
brought into the IXth Schedule by that 
Amendment or any provision in any of 
them abrogate any of the basic elements 
or essential features of the Constitution 
will have to be examined when the vali- 
dity of those Acts is gone into, 

760. In the circumstances of the 
case we direct the parties to bear their 
own costs in there cases uptill this stage. 


RAY, J:— 761. The validity of 
the Constitution 24th, 25th and 29th 
Amendment Acts is challenged. The 
Constitution 24th Amendment Act 
amended Article 368. Article 368 in 
the unamended form speaks of 
“Amendment of this Constitution” and 
how the Constitution shall stand 
amended. The Constitution 24th 
Amendment Act enacts that Parlia- 
ment may in exercise of its constitu- 
ent power amend by way of addition, 
variation or repeal any provision of 
this Constitution in accordance with 
the procedure laid down in that Arti- 
cle. The other part of the amend- 
ment is that nothing in Article 13 


shall apply to any amendment under 


Article 368. The Constitution 25th 
Amendment Act has amended Arti- 
cle 31 (2) and also Article 31 (2A). 
The effect of these two amendments 
with regard to Articles 31 (2) and 31 
(2A) is two-fold. First, no property 
shall be compulsorily acquired or re- 
quisitioned save for a public purpose 
and save by authority of law which 
provides for an amount which may be 
fixed by law or which may be deter- 
mined in accordance with such princi- 
ples.. Secondly, nothing in Article 19 
(1) (f) shall affect any law as is refer- 
red to in Article 31 (2). The second 
part of the Constitution 25th Amend- 
ment Act is introduction of Arti- 
cle 31-C which enacts that notwith- 
standing anything contained in Art. 13 
no law giving effect to the policy of 
the State towards securing principles 
prescribed in clauses (b) and (c) of 
Article 39 shall be deemed to be void 
on the ground that it is inconsistent 
with or takes away or abridges any 
of the rights conferred by Articles 14, 
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19 and 31; and no law containing a 
declaration that it is for giving effect 
to such policy shall be called in ques- 
tion in any Court on the ground that 
it does not give effect to such policy. 
By the Constitution 29th Amendment 
Act the Kerala Land Reforms Amend- 
ment Act, 1969 and the Kerala Land 
Reforms Amendment Act, 1971 have 
been introduced into the Ninth Sche- 
dule of the Constitution. 


762. The principal question 
which falls for determination is whe- 
ther the power to amend is under any 
express limitation of Article 13 (%). 
Another question is whether there are 
implied and inherent limitations on 
the power of amendment. Can there 
be any implied or inherent limitation 
in the face of any express power of 
amendment without any exception ? 
Questions have been raised that essen- 
tial features of the Constitution can- 
not be amended. Does the Constitu- 
tion admit of distinction between as- 
sential and non-essential features? 
Who is to determine what the essen- 
tial features are? Who is the autho- 
rity to pronounce as to what features 
are essential? The pre-eminent quss- 
tion is whether the power of amend- 
ment is to be curtailed or restricted, 
though the Constitution does not con- 
tain any exception to the power of 
amendment. The people gave the 
Constitution to the people. The people 
gave the power of amendment to 
Parliament. Democracy proceeds on 
the faith and capacity .of the people 
to elect their representatives and faith 
in the representatives to represent the 
people. Throughout the history of 
man-kind if any motive power has 
been more potent than another it is - 
that of faith in themselves. The ideal - 
of faith in ourself is of the greatest 
help to us. Grote the historian of 
Greece said that the diffusion of cons- 


titutional morality, not merely among.. . 


the majority of any community but 
throughout the whole, is the indispen- 
sable condition of a Government at 
once free and peaceable. By Consti- 
tutional morality Grote meant a para- 
mount reverence for the forms of the 
Constitution, with a perfect confidence 
in the bosom of every citizen amidst 
the bitterness of party contest that 
the forms of the Constitution will not 
be less sacred in the eyes of oppo- 
nents than in his own. The question 


- ,ther they are constitutional 
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is ‘He that planted the ear, shall he 
not hear? or he that made the eye, 
shall he not see?” 


7163. The real question is whe- 
ther there is any power to amend the 
Constitution and if so whether there 
is any limitation on the power. The 
answer to this question depends on 
these considerations. First, what is 
the correct ratio and effect of the de- 
cision in I. C. Golak Nath v. State of 
Punjab, (1967) 2 SCR 762=(AIR 1967 
SC 1643). Second, should that ratio be 
upheld. Third, is there any limita- 
tion on the power to amend the Cons- 
titution. Fourth, was the 24th Amend- 
ment validly enacted. If it was, is 
there any inherent and implied limi- 
tation on that power under Art. 368 
as amended. 


764. The scope and power 
under Article 368 as it stood prior to 
the Constitution (24th) Amendment 
Act to amend the Constitution falls 
for consideration. 


765. Two principal questions 
arise. First, is the Constitution as 
well as an amendment to the Consti- 
tution law within the meaning of 
Article 13 (2). Second, is there any 
implied and inherent limitation on the 
power of amendment apart from Arti- 
cle 13 (2). 


766. Mr. Palkhivala contends 
that the unamended Article 368 was 
subject to Article 13 (2), It is said 
that amendment of the Constitution is 
law. and, therefore, any law which 
contravenes fundamental rights is 
void. It is also said that Article 368 
does not prevail over or override 
Article 13. The four bars under Arti- 
cle 13 are said to be these. The bar 
is imposed against the State, that is 
to say the totality of all the forces 
.of the State. Second, all categories 
of law are covered by the bar, whe- 
amend- 
ments or bye-laws or executive Orders 
and Notifications. Third, all laws in 
force under Article 372 and all laws 
to be brought into force at any future 
date are brought within the scope cf 
this bar. Fourth, the effect of the bar 
is to render the law void. 


767. Mr. Palkhivala said that 
the preamble makes it clear that the 
object of the Constitution is to secure 
basic human freedoms, and this 


r 
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guarantee will be meaningless if the 
Legislature against whom the guaran- 
tee is to operate is at liberty to abro- 
gate the guarantees. It is said that 
law is comprehensive enough to in- 
clude both ordinary law and constitu- - 
tional law. The various forms of oath 
in the Third Schedule of the Consti- 
tution refer to “Constitution as by law 
established”. It is, therefore, submit- 
ted by the petitioner that the Consti- 
tution itself was originally established 
by law and every amendment has 
likewise to be established by law in 
order to take effect. It is emphasised 
that the constitutional amendment is 
a law. and, therefore, the word “law” 
in Article 13 (2) includes constitutional 
amendments. 


768. The Attorney-General and 


Mr. Seervai said that the Constitution 


is the supreme higher law. An amend- 
ment to the Constitution is in exercise 
of constituent power. The amending 
power is not a legislative power. Law 
in Article 13 (2) embodies the doctrine 
of ultra vires to render void any law 
enacted under the Constitution. 


769. This Court in Shankari 
Prasad Singh Deo v. Union of India 
and State of Bihar, 1952 SCR 89 = 
(AIR 1951 SC 458) and Sajjan Singh 
v. State of Rajasthan, (1965) 1 SCR 
933 = (AIR 1965 SC 845), examined 
the power to amend the Constitution, 


770. In Shankari Prasad case 
the Constitution First Amendment Act 
was challenged. The principal con- 
tention was that the First Amendment 
in so far as it purported to take away 
or abridge the rights conferred by 
Part ILI of the Constitution fell with- 
in the prohibition of Article 13 (2) 
of the Constitution. 


TTL. The unanimous view of 
this Court in Shankari Prasad case, 
was that although law must ordinari- 
ly include constitutional law there 
is a clear demarcation between ordi- 
nary law which is made in exercise of 
legislative power and constitutional 
law which is made in exercise of cons- 
tituent power. In the absence of a 
clear indication to the contrary it is 
difficult to hold that the framers of 
the Constitution intended to make the 
fundamental rights immune of consti- 
tutional amendment. The terms of 
Article 368 are general to empower 
Parliament to amend the Constitution 
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without any exception. Article 13 (2) 
construed in the context of Art. 13 
means that law in Article 13 (2) would 
be relatable to exercise of ordinary 
legislative power and not amendment 
to the Constitution. 


TTZ. The Constitution Fourth 
Amendment Act came into existence on 
5 October, 1963. The Constitution Se- 
venteenth Amendment Act came into 
force on 20 June, 1964. By the Se- 
venteenth Amendment Act, Art. 31-A 
clause (1) was amended by inserting 
one more proviso. A fresh sub-cl. {a) 
was substituted for original sub-cl. (a) 
of clause (2) of Article 31 retrospec- 
tively. 44 Acts were added in the 
Ninth Schedule. The validity of the 
Seventeenth Amendment was chal- 
lenged before this Court in Sajjan 
Singh case. 


173. The main contention in 
Sajjan Singh case, was that the power 
_ prescribed by Article 226 was likely 
to be affected by the Seventeenth 
Amendment, and. therefore, it was ne- 
cessary that the special procedure laid 
down in the proviso to Article 3068 
should have been followed. The Se- 
venteenth Amendment Act was said 
to be invalid because that procedure 
was not followed. 


TTA. The majority view of this 
Court in Sajjan Singh case was that 
Article 368 plainly and unambigu- 
ously meant amendment of all the 
provisions of the Constitution. The 
word “law” in Article 13 (2) was held 
not to take in the Constitution 
Amendment Acts passed under Arti- 
cle 368. It was also said that funda- 
mental rights in Art. 19 could be re- 
gulated as specified in cls. (2) to (6) 
and, therefore, it could not be said to 
have been assumed by the Constitu- 
tion makers that fundamental rights 
were static and incapable of expan- 
sion.’ It was said that the concept of 
public interest and other important 
considerations which are the basis of 
clauses (2) to (6) in Article 19 “may 
change and may even expand’. The 
majority view said that “The Consti- 
tution makers knew that Parliament 
could be competent to make amend- 
ments in those rights (meaning there- 
by fundamental rights) so as to meet 
the challenge of the problem which 
may arise in the course of socio eco- 
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nomic progress and the’ development 
of the country.” 

775. The minority view in 
Sajjan Singh case doubted the cor- 
rectness of the unanimous view in 
Shankari Prasad case. The doubt was 
on a question as to whether funda- ` 
mental rights could be abridged by . 
exercise of power under Article 368. 
The minority view in Sajjan Singh 
case was that the rights of society are 
made paramount and are placed above 
those of the individual. But the mi- 
nority view was also that though fun- 
damental rights could be restricted 
under clauses (2) to (6) of Article 19 
there could be no “removal or debili- 
tation” of such rights. 


776. In Golak Nath case the 
Punjab Security of Land Tenures Act, 
1953 was challenged as violative of 
fundamental rights and as not being 
protected by the Constitution First 
Amendment Act, 1951, the Constitu- 
tion Fourth Amendment Act, 1955 and 
the Constitution Seventeenth Amend- 
ment Act, 1964. The validity of the 
Mysore Land Reforms Act. 1962 as 
amended by Act 14 of 1965 was also 
challenged on the same grounds. The 
Punjab Act and the Mysore Act were 
included in the Ninth Schedule. It was 
common case that if the Seventeenth 
Amendment Act adding the Punjab 
Act and the Mysore Act in the Ninth 
Schedule was valid the two Acts could 
not be impugned on any ground. 


TT. The majority. decision of 
this Court in Golak Nath case was 
that an amendment of the Constitu- 
tion was law within the meaning cf 
Article 13 (2). There were two rea- 
sonings in the majority view arriving 
at the same conclusion. The majority 
view where Subba Rao, C. J., spoke 
was as follows: , 


The power to amend the Consti- 
tution is derived from Articles 245, 
246 and 248 of the Constitution and 
not from Article 368. Article 368 
deals only with procedure. Amend- 
ment is a legislative process. Amend- 
ment is law within the meaning of 
Article 13. Therefore, if an amend- 
ment takes away or abridges rights 
conferred by Part III of the Consti- 
tution it is void. The Constitution First 
Amendment Act, the Constitution 
Fourth Amendment Act and the Cons~ 
titution Seventeenth Amendment Act 
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abridged the scope’ of fundamental 
rights. On the basis of earlier deci- 
sions of this Court the Constitution 
Amendment Acts were declared to be 
valid. On the application of the doc- 
trine of prospective overruling the 
amendments will continue to be valid. 
Parliament will have no power from 
the date of this decision (meaning 
thereby the decision in Golak Nath 
case) to amend any of the provisions 
of Part III of the Constitution so as 
to take away or abridge the funda- 
mental rights. The Constitution Se- 
venteenth Amendment Act holds the 
field. Therefore, the Punjab Act and 
‘ the Mysore Act cannot be questioned. 


T78. The concurring majority 
view of Hidayatullah, J. was this. The 
fundamental rights are outside the 
amendatory process if the amendment 
seeks to abridge or take away any of 
the rights. The First, the Fourth and 
the Seventh Amendment Acts being 
Part of the Constitution by acques- 
cence for a long time cannot be chal- 
lenged. These Constitution Amend- 
ment Acts contain authority for the 
Seventeenth Amendment Act. Any 
further inroad into fundamental rights 
as they exist on the date of the deci- 
sion will be illegal and  wunconstitu- 
tional unless it complies with Part IIT 
in general and Article 13 (2) in parti- 
cular. The constituent body will have 
to be convened for abridging or tak- 
ing away fundamental rights. The 
Punjab Act and the Mysore Act are 
valid not because they are included in 
the Ninth Schedule of the Constitu- 
tion but because they are protected by 
Article 31-A and the assent of the 
President. 


T79. The two views forming 
the majority arrived at the same con- 
clusion that an amendment of the 
Constitution being law within the 
meaning of Article 13 (2) would be 
unconstitutional if such an amendment 
abridged any fundamental right. The 
leading majority view did not express 
any final opinion as to whether fun- 
damental rights could be abridged by 
Parliament exercising its residuary 
power and calling a Constituent As- 
sembly “for making a new Constitu- 
tion or radically changing it.” The 
concurring majority view held that 
the fundamental rights could be ab- 
ridged by suitably amending Art. 368 


himself and two concurring 
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to convoke Constituent Assembly. The 
concurring majority view was that a 
Constituent Assembly could be cailed 
by passing a law under Entry 97 of 
List I and then that Assembiy would 
be able to abridge or take away fuu- 
damental rights. 


780. The minority view of five 
learned Judges expressed in 3 judg- 
ments as against the majority view of 
six learned Judges in Golak Nath case 
was this. 


781. Wanchoo, J. spoke for 
learned 
Judges as follows. Article 368 con- 
tains both the power and the proce- 
dure for amendment of the Constitu- 
tion. It is incomprehensible that the 
residuary power of Parliament will 
apply to amendment of the Constitu- 
tion when the procedure for amend- 
ment speaks of amendment by ratifi- 
cation by the States. When an entire 
part of the Constitution is devoted to 
amendment it will be more appro- 
priate to read Article 368 as contain- 
ing the power to amend because there 
is no specific mention of amendment 
in Article 348 or in any Entry of 
List I. The Constitution is the funda- 
mental. law and without express power 
to effect change legislative power can- 
not effect any change in the Constitu- 
tion. Legislative Acts are passed 
under the power conferred by the 
Constitution. Article 245 which gives 
power to make law for the whole or 
any part of India is subject to the 
provisions of the Constitution. If how- 
ever, power to amend is in Article 248 
read with the residuary Entry in 
List I that power is to be exercised 
subject to the Constitution and it 
eannot change the Constitution which 
is the fundamental law. It is because 
of the difference between the funda- 
mental law and the legislative power 
under the Constitution that the power 
to amend cannot be located in the 
Residuary Entry which is law making 
power under the Constitution. 


782. Article 368 confers power 
on Parliament subject to the proce- 
dure provided therein for amendment - 
of any provision of the Constitution. 
It is impossible to introduce in the 
concept of amendment, any idea of 
improvement. The word “amendment” 
must be given its full meaning. This 
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means that by amendment an existing 
Constitution or law can be changed. 
This change can take the form either 
of addition to the existing provisions, 
or alteration of existing provisions and 
their substitution by others or dele- 
tion of certain provisions ‘altogether. 
An amendment of the Constitution is 
not an ordinary law made under the 
powers conferred under Chapter I of 
Part XI of the Constitution, and, 
therefore, it cannot be subject to Arti- 
cle 13 (2). It is strange that the 
power conferred by Article 368 will 
be limited by putting an interpretation 
on the word “law” in Article 13 (2) 
which will include constitutional law 
also. The possibility of the abuse of 
any power has no relevance in con- 
sidering the question about the exis- 
tence of the power itself. The power 
of amendment is the safety valve 
which to a large extent provides for 
stable growth and makes violent re- 
volution more or less unnecessary. 


783. The two other supporting 
minority views were these. Bacha- 
wat, J. arrived at these conclusions. 
No limitation on the amending power 
can be gathered from the language of 
Article 368. ‘Therefore, each and 
every part of the Constitution may be 
amended under Article 368. The dis- 
tinction between the Constitution and 
the laws is so fundamental that the 
Constitution is not regarded as a law 
or a legislative Act. It is because a 
Constitution Amendment Act can 
amend the Constitution that it is not 
a law and Article 368 avoids all re- 
ference to law making by Parliament. 
As soon as a Bill is passed in confor- 


mity with Article 368 the Constitu- 
tion stands amended in accordance 
with the terms of the Bill. Amend- 


ment or change in certain Artiles 
does not mean necessarily improve- 
ment. 

784. Ramaswami. J. expressed 


these views. The definition of law in 


Article 13 (3) does not include in 
terms a constitutional amendment 
though it includes any ordinance. 


order, bye-law, rule, regulation, noti- 
fication, custom or usage. The langu- 
age of Article 368 is perfectly general 
and empowers Parliament to amend 
the Constitution without any exsep- 
tion whatever. If it had been intend- 
ed by the Constitution makers that 
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the fundamental” rights guaranteed 
under Part III should be completely 
outside the scope of -Article 368 it is 
reasonable to assume that they wouid 
have made an express provision ‘to 
that effect. The expression ‘“funda- 
mental” does not lift the fundamen- 
tal rights above the Constitution it- 
self. In a matter of constitutional 
amendment it is not permissible to 
assume that there will be abuse of 
power and then utilise it as a test 
for finding out the scope of amending 
power. 


785. The majority view in Go 
lak Nath case, was that an amend- 
ment of the Constitution pursuant to 
Article 368 is law within the meaning 
of Article 13 (2), and, therefore, an 
amendment of the Constitution abridg- 
ing fundamental rights will be void. - 
The majority view was on the basis 
that there was conflict between Arti- 
cle 13 (2) and Article 368 and this 
basis was the result of the nature and 
quality of fundamental rights in the 
scheme of the Constitution. 


786. It is, therefore, to be seen 
at the threshold as to whether 
there is any conflict between Art. 13 
(2) and Article 368, namely, whether 
amendment of Constitution is law 
within the meaning of law in Art. 13 
(2). Article 368 provides in clear and 
unambiguous terms that an amend- 
ment bill after compliance with the 
procedure stated therein and upon the 
President giving assent to such bill | 
the Constitution shall stand amended | 
in accordance with the terms of the 
bill. This constitutional mandate does ` 
not admit or provide any scope fur 
any conflict with any other Article of 
the Constitution. This is the funda- 
mental law. No other Article of the 
Constitution has limited its scope. The 
moment the President gives his assent 
to an amendment bill the amendment 
becomes a part of the Constitution. 
There cannot be a law before the as- 
sent of the President. Therefore, the 
validity of any such supposed law 
cannot arise. An amendment of the 
Constitution becomes a part of the 
fundamental law. The legality of an 
amendment is no more open to attack 
than of the Constitution itself. The 
opening part of unamended Art. 368, 
viz, “An Amendment of this Consti- 
tution may be initiated’ and its con- 
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cluding part before the proviso. viz., 
“The Constitution shall stand amend- 
ed” show clearly that the whole Cons- 
. titution can be amended and no part 
of the Constitution is excluded from 
the amendment. Herein lies the vital 
distinction between the Constitution 
and the ordinary law. 


787. The distinction lies in the 
criterion of validity. The validity of 
an ordinary law can be questioned. 
When it is questioned it must be jus- 
tified by reference to a higher law. 
In the case of the Constitution the 
validity is inherent and lies within it- 
self. The validity of constitutional law 
cannot be justified by reference to 
another higher law. Every legal rule 
or norm owes its validity to some 
higher legal rule or norm. The Cons- 
titution is the basic norm. The Cons- 
titution generates its own validity. It 
is valid because it exists. The Consti- 
tution is binding because it is the 
Constitution. Any other law is binding 
only if and in so far as it is in con- 
formity with the Constitution. The 
validity of the Constitution lies in the 
social fact of its acceptance by the 
community. The constitutional rules 
are themselves the basic rules of the 
legal system. The Constitution pre- 
vails over any other form of law not 
because of any provision to that effect 
either in the Constitution or else- 
where but because of the underlying 
assumption to that effect by the com- 


munity. If Parliament passes a law 
under any of the items in the Union 
List abridging a fundamental right 


and also provides in that law itself 
that it shall not be invalid notwith- 
standing anything in Article 13 or 
Part III of the Constitution, yet the 
law made by Parliament will be in- 
valid to the extent of its inconsistency 
- with Part ITI of the Constitution. It 
will be invalid because Article 13 oc- 
' curs in the Constitution which is 
supreme. The impugned Act cannot 
enact that it will be valid notwith- 
standing the Constitution. 


788. The real distinction is 
that Constitutional law is the source 
of all legal validity and is itself al- 


ways valid. Ordinary law on the 
other hand must derive its validity 
from a higher legal source, which is 
' ultimately the Constitution. Law in 


Article 13 (2) of the Constitution could 
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only mean that law which needs validi- 
ty from a higher source and which can 
and ought to be regarded as invalid 
when it comes in conflict with higher 
law. It cannot possibly include a law 
which is self validating and which is 
never invalid. The definition of law 
in Article 13 enumerates more or less 
exhaustively all forms of law which 
need validation from higher source 
and which are invalid when they are 
in conflict with the Constitution. The 
definition does not mention constitu- 
tional amendment. It is because én 
amendment being the Constitution it- 
self can never be invalid. An amond- 


‘ment is made if the procedure is com- 


plied with. Once the procedure is 
complied with it is a part of the Con- 
stitution. 


789. The expression “law” has 
been used in several Articles in Fart 
Ili of the Constitution. These are 


Articles 17, 19 clauses (2) to (6), 21, 
22, 25, 26, 31, 33, 34 and 35. To illus- 
trate, Article 17 states that untouvha- 
bility is abolished and its practice in 
any form is forbidden. Article 17 also 
states that the enforcement of any 
disability arising out of untouchability 
shall be an offence punishable in ac- 
cordance with law. The word “law” 
in Article 17 does not mean the Con- 
stitution. The Constitution leaves the 
matter of enforcement and punishment 
to law. 

790. The foundation of the 
majority view in Golak Nath case that 
Article 13 (2) takes in constitutional 
law within its purview is that an am- 
endment is a legislative process and 
is an exercise of legislative power. 
The majority relied on the decision in 
Mocawley v. The King, 1920 A. C. 691 
= (AIR 1920 PC 91) and the Bribery 
Commissioner v. Pedrick Ranasinghe, 
1965 AC 172, in support of the view 
that there is no distinction between 
ordinary legislation and constitutional 
amendment. The basis of the unani- 
mous decision in Shankari Prasad case, 
was on the distinction between legis- 
lative power and the constituent 
power. Therefore, the majority view 
in Golak Nath case overruled the view 
in Shankari Prasad case. Article 13 
(2) expressly declares that law taking 
away or abridging the rights confer- 
red by Part ILI shall be void. ‘This 
principle embodies the doctrine of 
ultra vires in a written Constitution. 
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The observation of Kania. C. J., in 
A. K. Gopalan v. State of Madras, 
1950 SCR 88=(AIR 1950 SC 27), that 
Article 13 (2) was introduced ex ma- 
jore cautela because even if Art. 13 
were not there any law abridging or 
taking away fundamental rights would 
be void to the extent of contraven-~ 
tion or repugnancy with fundamental 
rights in Part III refers to the doc- 
trine of ultra vires which is a neces- 
sary implication of our Constitution. 
Therefore, there is no distinction he- 
tween Article 13 (2) which expressly 
affirms the doctrine of ultra vires and 
the necessary implication of the doc- 
trine of ultra vires which has been 
applied to every part of our Constitu- 
tion. If the express doctrine of ul- 
tra vires prevented an amendment of 
Part III of the Constitution contrary 
to its terms, equally an amendment of 
other parts of the Constitution con- 
trary to their terms would be preven- 
ted by the implied doctrine of ultra 
vires. The result would be that an 
amendment of the Constitution which 
contravened the terms of the existing 
Constitution would be void. This 
would result in absurdity. That is why 
Article 368 expressly provides for the 
amendment of .the Constitution. 


791. Mr. Palkhivala on behalf 
of the petitioner submitted that Cons- 
titution amendment was law within 
Article 13 (2) and was void to the ex- 
tent to which it contravened the fun- 
damental rights and Article 368 did 
not prevail over or override Art. 13 
for these reasons. Reference was 
made to the form of oath in the Third 
Schedule which uses the words ‘Cons- 
titution as by law established”. This 
is said to mean that our Constitution 
was originally established by law and, 
therefore, every amendment thereto 
was likewise to be established by law. 
Article 13 (1) is also said to cover 
constitutional law because though 
Article 395 repealed the Indian Inde- 
pendence Act, 1947 and the Govern- 
ment of India Act, 1935 the constitu- 
tional laws of the Indian Princely 
States or some other constitutional 
laws of British India were in exist- 
ence. Therefore, the word “law” in 
Art. 13 (2) will also include consti- 
tutional law. The word “law” in Arti- 
cle 13 (2) will in its ordinary sense 
embrace constitutional law, and there 
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is no reason for reading the ward 
“Jaw” in a restricted sense to confine 
it to ordinary laws. The real question 
is not whether there are any words 
of limitation in Article 368 but whe- 
ther there are any words of limitation 
in Article 13 (2). It was amplified to 
mean if a limitation has to be read in 
either of the two Articles 368 and 13 
(2) there is no reason why it should 
be read in such a way as to enable 
Parliament to take away or abridge 
fundamental rights. 


792. In Articie 368 the word 
“Jaw” is not used at all. Conseq:tent- 
ly the language of Article 368 raises 
no question about the applicability of 
Article 13 (2). It is inconceivable that 
constitutional laws of Indian Princely . 
States or Constitutional laws əf Bri- 
tish India exist as constitutional laws 
after the coming into existence of our 
Constitution. Our Constitution is the 
only fundamental law. All other laws 
which continue under our Constitution 
are ordinary laws. The fundamental 
error in including amendment of the 
Constitution in law under Article 13 
(2) is by overlooking the vital difter- 
ence between the constituent and the 
legislative powers and in wrongly 
equating these powers. The definition 
of “State” in Art. 12 includes Parlia- 
ment. Part V of the Constitution con- 
tains provisions relating to the powers 
of the three organs of the Union 
Government. Chapter II of Part V re- 
lates to the legislative power of Par- 
lament. Under Article 79 Parliament 
is the Union Legislature provided for 
by the Constitution. Therefore, law 
in Article 13 (2) must mean a law of 
Parliament functioning under Chap- 
ter II of Part V. It cannot mean the 
Constitution itself or an amendment of 
the Constitution. The reason is that 
the Constitution with its amendment 
isthe supreme authority and the three 
organs of the State derive their 
powers from this supreme authority. 


793. The word “law” when 
used in relation to constitutional law 
which is fundamental law and ordi- 
nary law is not a mere homonym. If 
the word “law” here is not a mere 
homonym then it is a mistake to 
think that all the instances to which 
it is applied must possess either a 
single quality or a single set of quali- 
ties in common. There is some gene- 
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ral test or criterion whereby the rules 
of the fundamental law or the ruies 
of the system of ordinary laws are 
tested and identified. When the word 
“law” is spoken in connection with 
constitutional law it cannot have the 
same meaning as ordinary law. It is 
not arbitrary to use the word “law” 
in relation to constitutional law in 
spite of its difference from ordinary 
law. 

794. Mr. Palkhivala contend- 
ed that constitutional laws of Prince- 
ly States and of British India prior to 
our Constitution survived as laws in 
force under Article 372. Article 372 
became necessary to make a provision 
similar to Section 292 of the Govern- 
ment of India Act, 1935 following the 
repeal of the 1935 Act and the Indian 
Independence Act, 1947. The purpose 
of Article 372 is to negative the possi- 
bility of any existing law in India þe- 
ing’ held to be no longer in force by 
reason of the repeal of the law autho- 
rising its enactment. A saving clause 
of. the type of Article 372 is put in to 
avoid challenge to laws made under 
the repealed Constitution. The total 
volume of law in the then British 
' India had the legal authority up to 
14 August 1947 by reason of the Gov- 
ernment of India Act 1935. The Gov- 
ernment of India Act, 1935 with adap- 
tations and the Indian Independence 
Act, 1947 preserved the authority of 
those laws up to 25 January, 1950. In 
so far as it is indisputable that the 
Government of India Act, 1935 and 
the Indian Independence Act, 1947 
were repealed, the repeal of those 
Acts was repeal of constitutional law 
represented by those Acts. By our 
Constitution there was a repeal of all 
other constitutional laws operating in 
our country. There was repeal of 
“Constitution” in Princely States. 


795. A distinction arises be- 
tween the provisions of a Constitution 
which are described as constitutional 
law and provisions of a statute deal- 
ing with a statute which is treated to 


have constitutional aspects. An exam- 


ple of the latter type is a statute 
which provides for the judicature. Mr. 
Seervai rightly said that the two dis- 
tinct senses of constitutional law are 
mixed up in the contention of Mr. 
Palkhivala. In the first sense, consti- 
tutional law is applicable to a provi- 
sion of the Constitution, and in the 
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second sense, to a law enacted under 
the Constitution dealing with certain 
classes of subject-matter. Laws of the 
second class fluctuate. An amendment 
of the Constitution becomes a part of 
the Constitution itself. Mr. Seervai 
rightly contended that in order to 
show that law in Article 13 (2) in- 
cludes amendment of the Constitution 
it is also necessary to show that the 
expression “laws in force” in Art. 13 
(1) includes constitution amendments 
or the Constitution itself. It is impns- 
sible to accept the submission that 
the word “law” in Article 13 (2) ir- 
cludes the Constitution. The Constitu- 
tion itself cannot’include the Consti- 
tution. It is the Constitution which 


continues the laws in force. Theref>re, 


law in Article 13 is law other than 
the Constitution and a fortiori it is 
other than amendment to the Consti- 
tution. 


796. In non-British territory 
on the Constitution coming into force 
the Constitution of Princely States 
lost its character as constitutional law 
in the strict sense. It is in that 
strict sense that Wanchoo, J., rightly 
said in Golak Nath case, that on our 
Constitution coming into existence no 
other constitutional law survived. 
Article 393 of our Constitution says 
that the Constitution may be called 
the “Constitution of India”. The Pream- 
ble recites that the People in the 
Constituent Assembly gave this Cons- 
titution meaning thereby the Constitu- 
tion of India. Therefore, the yeople 
gave themselves no other Constitution. 
All other laws whatever their previ- 
ous status as strict constitutional law 
became subordinate laws subject to 
the provisions of our Constitution and 
this position is clear from the language 
of Article 372. 


TOT. In a broad sense law may 
include the Constitution and the iaw 
enacted by the legislature. There is 
however a clear demarcation between 
ordinary law in exercise of legislative 
power and constitutional law which is 
made in exercise of constituent power. 
Therefore, a power to amend the Con- 
stitution is different from the power to 
amend ordinary law. It was said by 
Mr. Palkhivala that legislative power 
is power to make law and constituent 
power is the power to make or amend 
constitutional law and since law in its 
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ordinary sense includes constitutional 
law the legislative power is the genus 
of which the constituent power is the 
species. The difference between legis- 
lative and constituent power in a Mexi- 
ble or uncontrolled Constitution is 
conceptual depending upon the sub- 
ject-matter. A Dog Act in England is 
prima facie made in exercise of legis- 
lative power. The Bill of Rights was 
made in the exercise of constituent 
power as modifying the existing con- 
stitutional arrangement. But this con- 
ceptual difference does not produce 
different legal consequences. since the 
provisions of a Dog Act inconsistent 
with the earlier provisions of the Bill 
of Rights would repeal those provi- 
sions pro tanto. In a rigid or control- 
led Constitution the distinction þe- 
tween legislative power and consti- 
tuent power is not only conceptual 
but material and vital in introducing 
legal consequences. In a _ controlled 
Constitution it is not correct to say 
that legislative power is the genus of 
which constituent power is the spe- 
cies. The question immediately arises 
as to what the differentia is which 
distinguishes that species from other 
species of the same genus. It would 
be correct to say that the law making 
power is the genus of which legisla- 
tive power and constituent power are 
the species. The differentia is found 
in the different procedure prescribed 
for the exercise of constituent power 
as distinguished from that prescribed 
for making ordinary laws. The distinc- 
tion between legislative power and 
constituent power is vital in a rigid 
or controlled Constitution, because it 
is that distinction which brings in the 
doctrine that a law ultra vires the 
Constitution is void, since the Cons- 
titution is the touchstone of validity 
and that no provision of the Consti- 
tution can be ultra vires. 


798. The legislatures consti- 
tuted under our Constitution have the 
power to enact laws on the topics in- 
dicated in Lists I to III inthe Seventh 
Schedule or embodied specifically in 
certain provisions of the Constitution. 
The power to enact laws carries with 
it the power to amend or repeal them. 
But these powers of legislatures do 
not include any power to amend the 
Constitution, because it is the Consti- 
tuent Assembly which enacted the 
Constitution and the status given by 


` 


Kesavananda v. State of Kerala (Ray J.) 


[Prs. 797299] S.C. 1657 


Article 368 to Parliament and the 
State legislatures, is the status of a 
Constituent Assembly. The distinction 
between the power to amend the 
Constitution and the ordinary power 
to enact laws is fundamental to all 
federal Constitutions. When Parlia- 
ment is engaged in the amending pro- 
cess it is not legislating. It is exercis- 
ing a particular power which is sui 
generis bestowed upon it by the 
amending clause in the Constitution. 
Thus an amendment of the Constitu- 
tion under Article 368 is constituent 
law and not law within the meaning 
of Article 13 (2) and law as defined in 
Article 13 (3) (a). 

799, The procedure that Bill 
for amendment of the Constitution 
has to be introduced in either Houre 
of Parliament and passed by both 
houses does not alter the status of 
Parliament to amend the Constitution 
as a Constituent Assembly and does 
not assimilate it to that of the Umion 
Legislature. At this stage it may be 
stated that in Shankari Prasad case it 
was said that law in a general sense 
may include the Constitution and the 
procedure of amendment is assimilat- 
ed to ordinary legislative procedure. 
Assimilation of procedure does not 
make both the procedures same. Nor 
are the two separate powers to be 
lost sight of. The Constituent Assembly 
which was summoned on 19 Decem- 
ber, 1946 to frame a Constitution was 
also invested after independence with 
legislative power. It framed the Cons- 
titution as the Constituent Assembly. 
It enacted ordinary laws as legislature. 
Under Article V of the American 
Constitution the Congress functions 
not as a legislature but as a Consti- 
tuent.Assembly. In Australia when a 
Bill for amendment has to be passed 
by Commonwealth Parliament and 
then has to be submitted to the ver- 
dict of the electorate the process is 
not ordinary legislative process of the 
Commonwealth Parliament. In our 
Constitution when the amendment 
falls within the proviso to .Art. 368 
it requires that the amendment must 
be ratified by at least one half of the 
State legislatures and the process is 
radically different from ordinary le- 
gislative procedure. The Union legis- 
lature acting under Chapter II of 
Part V has no connection with the 
State Legislatures. Therefore, when 


1658 S. C. [Prs. 799-803] Kesavananda v. State of Kerala (Ray J.) 


amendment is effected under the pro- 
viso to Article 368 Parliament does 
not act as a Union legislature. The 
feature that in the passage of the 
bill for amendment of the Constitu- 
tion the House of Parliament has to 
adopt the procedure for ordinary legis- 
lation has little bearing. If the inten- 
tion of the framers of the Constitu- 
tion was to leave to the Union legisla- 
ture the power to effect amendments 
of the Constitution it would have been 
sufficient to insert a provision in Cha- 
pter II of Part V in that behalf with- 
out enacting a separate part and in- 
serting a provision therein for amend- 
ment of the Constitution. 


809. Under clause (e) of Arti- 
cle 368 the Article itself can be amend- 
ed. Therefore, an amendment of Arti- 
cle 368 providing that provisions in 
Part III can be amended will be con- 
stitutional. If it wasintended by Arti- 
cle 13 (2) to exclude Part III altoge- 
ther from the operation of Article 368 
clause (e) would not have been enact- 
ed. The Constituent Assembly thus 
enacted Article 368 so that the power 
to amend should not be too rigid nor 
too flexible. Clause (e) of Article 368 
requires an amendment to be ratified 
by not less than half the number of 
States. The title of, Part XX and the 
opening words of Article 368 show 


that a provision is being made for 
“amendment of this Constitution” 
which in its ordinary sense means 


every part of the Constitution. This 
would include Art. 368 itself. There is 
no limitation imposed upon or excep- 
tion made to the amendments which 
can be made. It is not permissible to 
add to Article 368 words of limitation 
which are not there. 


801. The initiative for an 
amendment of the Constitution is 
with Parliament and not with the Sta- 
tes. A bill for amendment is to be 
introduced in either House of Parlia- 
ment. Again, a bill must be passed by 
each House by not less than two 
thirds of the members present and 
voting, the requisite quorum in each 
House being a majority of its total 
membership. In cases coming under 
the proviso the amendment must be 
ratified by-the legislatures of not less 
than half the number of States. Ordi- 
nary legislative process is very dif- 
ferent. A bill initiating a law may be 


A-LE- 


passed by majority of members pre- 
sent and voting at a sitting of each 
House and at a joint sitting of House, 
the quorum for the meeting of either 
House being one tenth of the total 
members of the House. 


802. The legislative procedure 
is prescribed in Articles 107 to 111 
read with Article 100. Article 100 sta- 
tes “save as otherwise provided in 
the Constitution all questions at any 
sitting of either House or joint sitting 
shall be determined by a majority of 
votes of the members present and 
voting”. Though Art. 368 falls into two 
parts the Article is one integral whole 
asis clear from the words “the amend- 
ment shall also require to be ratifi- 
ed”. The first part of Article 368 re- 
quires that a bill must be passed in 
each House (1) by majority of the 
total membership of that House and 
(2) by a majority of not less than 
two thirds of the members of that 
House present and voting. These pro- 
visions rule out a joint sitting of 
either House under Article 108 to re- 
solve the disagreement between the 
two Houses. Again, the majority re- 
quired to pass a bill in each House is 
not a majority of members of that 
House present and voting as in Arti- 
cle 100 but a majority of the total 
membership of each House and a 
majority of not less than two thirds 
of the members of that House present 
and voting. These provisions are not 
only important safeguards when 
amending the Constitution, but also 
distinguishing features of constituent 
power as opposed to legislative power. 
Under the first part of unamended 
Article 368 when a bill is passed by 
requisite majority of each House the 
bill must be presented for the Presi- 
dent’s assent. 


803. Parliament’s power to 
enact laws is not dependent on State 
legislatures, nor can it be frustrated 
by a majority of State legislatures. 
The provisions in the proviso to Arti- 
cle 368 for ratification by the legisla- 
tures of the State constitute a radical 
departure from the ordinary legisla- 
tive process of Parliament. State legis- 
lative process of ratification cannot-pos- 
sibly be equated with ordinary legis- 
lative process. If the bill is not ratifi- 
ed the bill fails. If it is ratified it is 
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to be presented to the President for 
his assent. If the President assents the 
procedure prescribed by Article 368 
comes to an end and the consequence 
prescribed comes into operation that 
the Constitution shall stand amended 
in accordance with the bill. But the 
result is not law, but a part of the 
Constitution and no court can pro- 
nounce any part of the Constitution to 
be invalid. 


804. The exercise of the power 
of ratification by the State legislatures 
is constituent power and not ordinary 
law making power. It cannot be said 
that Article 368 confers constituent 
power under its proviso but not under 
the main part. If the procedure has 
been followed the invalidity of an 
amendment cannot arise. 


805. The provisions in Arts. 4, 
169, paragraph 7 (2) of the Fifth Sche- 
dule and paragraph 21 (2) of the Sixth 
Schedule were referred to for the 
purpose of showing that the word 
“law” is used in those provisions relat- 
ing to amendments to the Constitution. 
It is, therefore, said that similar result 
will follow in the case of all amend- 
ments, These four provisions confer on 
Parliament limited power of amend- 
ment. There are two features common 
to all these provisions. First they 
confer on Parliament a power to make 
a law which inter alia provides for 
the specific class of amendments. 
second, each of these provisions states 
that “no such law as aforesaid shall 
be deemed to be an amendment of 
the Constitution for the purpose of 
Article 368.” The power to amend 
under any of these four provisions is 
a specific power for specific amend- 
ments and not a legislative power 
contained in the Legislative List or 
Residuary Legislative List. 


806. The amendment under 
Article 4 follows a law providing for 
the formation of new States and 
alteration of areas, boundaries and 
names of existing States. It is obli- 
gatory on Parliament to make amend- 
ment of Schedules 1 and 4 and it is 
necessary to make amendments. which 
are supplemental. incidental avid con- 
sequential. In making such a law in 
so far as it affects the State but not 
Union territory a special procedure 
has to be followed, 
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807. Under Article 169 which 
provides for the abolition or creation 
of a State legislative Council Parlia- 
ment has power to make a necessary 
law on a resolution being passed by 
the State Legislative Assembly for 
such abolition or creation by a majo- 
rity of the membership of the As- 
sembly and by majority of not less 
than two thirds of thẹ members pre- 
sent and voting. If Parliament makes 
such a law that law must make the 
necessary amendments to the Constitu- 
tion. 

808. Schedules 5 and 6 pro- 
vide for the administration of the 
Scheduled and Tribal areas which are 
governed by Part X and not by Part 
XI by which the Union and the Sta- 
tes are governed. The Schedules pro- 
vide a mode of governance of those 
areas which is radically different 
from the Government of the States 
and the Union. Part X of the Consti- 
tution unlike Part XI is not “subject 
to the provisions of this Constitution”. 
Paragraph 7 of Schedule 5 and para- 
graph 21 of Schedule 6 confer on Par- 
liament a power to amend the sche- 
dules by law but no special procedure 
is prescribed for making such a law. 

809. No question relating to 
those four provisions, however arises 
in the present case. In Article 368 the 
word “law” is not used at all. These 
four provisions for amendment deal 
with matters in respect of which it 
was considered desirable not to im- 
pose requirements of Article 368, and, 
therefore, if became necessary ex- 
pressly to provide that such amend- 
ments shall not be deemed to be 
amendments of the Constitution for 
the purpose of Article 368. These four 
provisions indicate the distinction be- 
tween the constituent power and the 
legislative power. If the power of 
amendment was located in the resi- 
duary Entry No. 97 in the Union List 
it would not have been necessary to 
grant that power of amendment again 
in these four provisions. These four 
provisions indicate that the Constitu- 
tion makers intended to confer on 
Parliament power to make amend- 
ments in the provisions of the Consti- 
tution and having provided for a par- 
ticular procedure to be followed in 
respect of matters covered by those 
four provisions it conferred a general 
power on Parliament to make an 
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amendment to the other Articles after 
complying with the requirements of 
Article 368. 


810. The majority view in 
Golak Nath case, said that Parliament 
could call a Constituent - Assembly 
either directly under the  residuary 
power or pass a law under the Resi- 
duary Entry to call a Constituent As- 
sembly for amendment of fundamen- 
tal rights. Of the two views forming 
the majority one view did not express 
any opinion as to whether such a Con- 
stituent Assembly could take away or 
abridge fundamental rights but the 
other view expressed the opinion that 
such a Constituent Assembly could 
abridge fundamental rights. The majo- 
rity view in Golak Nath case was that 
Parliament is a constituted body and 
not a constituent body and a consti- 
tuted body cannot abridge or take 
away fundamental rights. The majo- 
rity view indicates that a constituent 


power was required to amend the 
fundamental rights. 
811. The majority view has 


totally ignored the aspect that consti- 
tuent power is located in Article 368. 
and, therefore, amendment under that 
Article is not a law within the mean- 
ing of Article 13 (2). If Parliament is 
a constituted body as was said by the 
majority view in Golak Nath case, it 
would be difficult to hold that such a 
body could bring about a Constituent 
Assembly. The well-known principle 
that what cannot be done directly can- 
not be achieved indirectly will esta- 
blish the basic infirmity in that majo- 
rity view. If fundamental rights can 
be abridged by Parliament calling a 
Constituent Assembly under the Resi- 
duary Entry such Constituent Assemb- 
ly will be a body different from Par- 
liament and will frame its own rules 
of business and Article 368 cannot 
have any. application. That will have 
a strange and startling result. 


812. In the scheme of the Con- 
stitution containing Article 368 a Con- 
stituent Assembly will be called extra 
constitutional means and not one under 
the Constitution. A Constitution can 
be amended only in accordance with 
the process laid down in the Constitu- 
tion. No other method is constitution- 
ally possible than that indicated in 
_the provision for amendment of the 
Constitution. Once the Constitution 
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has vested the power to amend in 
the bodies mentioned therein that is 
the only body for amending the Con- 
stitution. The people who gave the 
Constitution have expressed how it 
is to be changed. 


813. The distinction between 
constituent and legislative power is 
brought out by the feature in a rigid 
Constitution that the amendment is 
by a different procedure than that by 
which ordinary laws may be altered. 
The amending power is, therefore, 
said to be a re-creation of the Con- 
stituent Assembly every time Parlia- 
ment amends the Constitution in ac- 
cordance with Article 368. 


814. The two decisions in 
McCawley v. The King, 1920 A.C. 691= 
(AIR 1920 PC 91), and Bribery Commr. 
v. Pedrick Ranasinghe, 1965 A. C. 172 
on which the majority view in Golak 
Nath case relied to hold that amend- 
ment to the Constitution is an ordi- 
nary legislative process do not support 
that conclusion. The difference þe- 
tween flexible or uncontrolled and 
rigid or controlled Constitutions in 
regard to amendment is that there 
may be special methods of amend- 
ment in rigid or controlled Constitu- 
tion. In a rigid Constitution amend- 
ment is not by exercise of ordinary 
legislative power. The power to amend 
is. therefore, described in a rigid Con- 
stitution as constituent power because 
of the nature ofthe power. In a flexi- 
ble Constitution the procedure for 
amendment is the same as that of 
making ordinary law. A Constitution 
being uncontrolled the distinction be- 
tween legislative and constituent 
powers gets obliterated because any 
law repugnant to the Constitution pro 
tanto repeals a Constitution as was 
held in McCawley case, Dicey in his 
Law of the Constitution (10th Ed.) 
illustrates the view by his opinion 
that if the Dentists Act said anything 
contrary to the Bill of Rights which 
can be described as constitutional 
document the Dentists Act would. pre- 
vail. In a flexible or unwritten Con- 
stitution the word constitutional law 
is imprecise as it is used in respect of 
subject matter of law, eg. a law deal- 
ing with the legislature. In a rigid or 
written Constitution whatever is in 
the Constitution would be the law of 
the Constitution. 


1973 


815. In McCawley case, the 
validity of the appointment of McCa- 
wley asaJudgeof theSupreme Court 
of Queensland was challenged as void 
on the allegation that Section 6 sub- 
section (6) of the Industrial Arbitra- 
tion Act of 1916 was contrary to the 
provisions of the Constitution Act of 
Queensland 1867. The Industrial Arbi- 
tration Act of 1916 by Section 6 sub- 
section (6) authorised the Governor to 
appoint any Judge of the Court of 
Industrial Arbitration to be a Judge 
of the Supreme Court of Queensland 
and provided that aJudge so appoint- 
ed shall have the jurisdiction of both 
offices and shall hold office as a Judge 
of the Supreme Court during good be- 
haviour. The sub-section further pro- 
vided that Judge of the Court of In- 
dustrial Arbitration shall hold office 
for seven years. The Governor in 
Council by commission reciting Sec- 
tion 6 sub-section (6) appointed Mc- 


Cawley who was a Judge and the 
President of the Court of Industrial 
Arbitration to be a Judge of the 


Supreme Court during good behaviour. 
By Ss. 15 and 16 of the Constitution 
Act of 1867 the period during which 
Judges of the Supreme Court were to 
hold office was during good behaviour. 
The contention was that the appoint- 
ment of McCawley under the Indus- 
trial Arbitration Act 1916 for a limit- 
ed period of seven years was invalid 
since the Act was inconsistent with 
the Constitution Act 1867 and further 
that the Act of 1916 could not repeal 
or modify the provisions of the Con- 
stitution Act. 


816. The Privy Council held 
that the Legislature of Queensland 
had power both under the Colonial 
Laws Validity Act 1865 Section 5 and 
apart therefrom under clauses 2 and 
22 Of the Order-in-Council of 1859, 
Section 7 of the Act 18 & 19 Vict 
C. 54 and Sections 2 and 9 of the Con- 
stitution Act of 1867 to authorise the 
appointment ofaJudge ofthe Supreme 
Court for a limited period. Section 7 
of the Act 18 & 19 Vict. C. 54 intended 
an order in Council to make provi- 
sion for the government of the Co- 
lony and for the establishment of a 
legislature. The Order-in-Council 1859 
by clause 2 gave full power to the 
legislature of the Colony to make fur- 
ther provision in that behalf. The 
Order-in-Council of 1859 by clause 22 
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gave the legislature full power and 
authority from time to time to 
make laws altering or repealing all 
or any of the provisions of this Order 
in the same manner as any other laws 
for the good Government of the co- 
lony. 

817. Section 5 of the Colonial 
Laws Validity Act gave the legisla- 
ture full power to alter the Constitu- 
tion, 

818. Section 2 of the Constitu- 
tion Act of 1867 gave the legislature 
power, to make laws for the peace, 
welfare and good government of the 
Colony. Section 9 of the Constitution 
required a two thirds majority of the 
legislative Council and - Legislative 
Assembly as a condition precedent of 
the validity of legislation altering the 
constitution of the Legislative Coun- 
cil. Section 6 sub-section (6) which 
authorised an appointment as a Judge 
of the Supreme Court only during the 
period during which the person ap- 
pointed was a Judge of the Court of 
Industrial Arbitration was found to 
be valid legislation. It was found that 
the Constitution of Queensland was a 
flexible as distinct from rigid Consti- 
tution. Power to alter the Constitu- 
tion by ordinary law was also said to 
exist both in virtue of the Colonial 
Laws Validity Act, 1865 Section 5 and 
independently of that Act in virtue of 
clause 22 of the Order in Council 1859 
and Sections 2 and 9 of the Constitu- 
tion Act of 1867. 


819. The decision in McCaw- 
ley case shows that unless there is a 
special procedure prescribed for 
amending any part of the Constitu- 
tion the Constitution is uncontrolled 
and can be amended by the manner 
prescribed for enacting an ordinary 
law and therefore a subsequent law 
inconsistent with the Constitution 
would pro tanto repeal the Constitu- 
tion. The decision also established 
that a Constitution largely or general- 
ly uncontrolled may contain one or 
more provisions which prescribe a 
different procedure for amending the 
provisions of the Constitution. If this 
is prescribed the procedure for amend- 
ment must be strictly followed. 


820. The legislature of Queens- 
land was found to be master of its 
own household except in so far as its 
powers were restricted in special 
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cases, No such restriction was esta- 
blished in the case before the Privy 
Council. The legislature had plenary 
power there. The legislature was not 
required to follow any particular pro- 
cedure or to comply with any specifi- 
ed conditions before it made any law 
inconsistent with any of the provisions 


- of constitutional document. 


821. The contention of the res- 
pondent in McCawley case. was that 
the Constitution of Queensland was 
controlled and that it could not be 
altered merely by enacting legislation 
inconsistent with its Articles but that 
it could be altered by an Act which 
in plain and unmistakable intention of 


‘the legislature to alter consequent- 
ly gave effect to that intention by 
operative provisions. The Judicial 


Committee thought this Constitution 
would amount to a Constitution which 
was neither controlled nor uncontroll- 
ed. It was not controlled because the 
future generation could by a merely 
formal Act correct it at pleasure. It 
was said to be not uncontrolled be- 
cause the framers prescribed to their 
successors a particular mode by which 
they are allowed to effect constitu- 
tional changes. Section 22 of the 
Order in Council conferred power and 
authority on legislature from time to 
time to make laws altering or repeal- 
ing all or any of the provisions of the 
Order in Council in the same manner 
as any other laws for the good gov- 
ernment of the country. The Constitu- 
tion Act of 1867 was contended to 
enact certain fundamental organic 
provisions of such a nature as to ren- 
der the Constitution controlled. It was 
found impossible to point to any do- 
cument or instruction giving or impos- 
ing on the Constitution of Queensland 
such a quality. The decision in Mc- 
Cawley case related to uncontrolled 
Constitution which gave the legisla- 
ture full power to make laws except 
on one subject and, therefore, a law 
made by the legislature under such a 
Constitution could pro tanto conflict 
with and repeal the Constitution. That 
is not our Constitution. 


822. ‘In Ranasinghe case, 1965 

AC 172 the validity ofthe appointment 
of Bribery Tribunal was challenged. 
The Supreme Court of Ceylon took 
the view that the Bribery Tribunal 
was not appointed by the Judicial Ser- 


A.L R. 


vice Commission in accordance with 
the provisions of Section 55 of the 
Ceylon Constitution Order in Coun- 
cil. It was, therefore, not lawfully ap- 
pointed. It was common ground that 
the appointment of the Bribery Tri- 
bunal was not in accordance with Sec- 
tion 55 of the Ceylon Constitution 
Order in Council, 1946. Section 55 
vested in the Judicial Service Com- 
missioner the appointment, dismissal 
and disciplinary control of. Judicial 
Officers, viz.. Judges of lesser rank. 
The removal of Judges of the Supreme 
Court could be by the Governor Gene- 
ral on an address of the Senate and 
the House of Representatives. 


823. Section 29 of the Ceylon 
(Constitution) Order in Council pro- 
vided in sub-sections (1), (2), (3) and 
(4) as follows: 


“29 (1) Subject to the provisions 
of this Order, Parliament shall have 
power to make laws for the peace, 
order and good government of the Is- 
land. 

(2) No such law shall —- (a) prohi- 
pit or restrict the free exercise of any 
-PELON 
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(3) Any law made in contraven- 
tion of sub-section (2) of this section 
shall, to the extent of such contraven- 
tion, be void. 


(4) In the exercise of its powers 
under this section Parliament may 
amend or repeal any of the provisions 
of this Order, or of any other Order 
of Her Majesty in Council in its appli- 
cation to the Island: 

Provided that no Bill for the 
amendment or repeal of any of the 
provisions of this Order shall be pre- 
sented for the Royal Assent unless it 
has endorsed on it a certificate under 
the hand of the Speaker that the num- 
ber of votes cast in favour thereof in 
the House of Representatives amount- 
ed to not less than two-thirds of the 
whole number of Members of the 
House (including those not present). 

Every certificate of the Speaker 
under this sub-section - shall be con- 
clusive for all purposes and shall not 
be questioned in any court of law”. 


824. The Judicial Committee 
found that there was a conflict be- 
tween section 55 of the Ceylon Con- 
stitution Order and Section 41 of the 
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Bribery Amendment Act. The Privy 
Council found that Section 29 (4) of 
the order was attracted but the 
requirements of Section 29 (4) had not 
been complied with and. therefore, 
the appointment of the Bribery Tri- 
bunal was invalid. The certificate of 
the Speaker under the proviso to Sec- 
tion 29 (4) of the Ceylon Constitution 
order was an essential part of the 
legislative process. There was no such 
certificate in the case of the legisla- 
tion under which the appointment of 
the impugned Tribunal was made. The 
Judicial Committee said that a legis- 
lature has no power to ignore the con- 
ditions of law making that are impos- 
ed by the regulating instrument. This 
restriction exists independently of the 
question whether the legislature is 
sovereign as the legislature of Ceylon 
or whether the Constitution is uncon- 
trolled as happened in McCawley case 
with regard to the Constitution of 
Queensland. 


825. The Judicial Committee 
said “A Constitution can, indeed, be 
altered or amended by the legislature, 
if the regulating instrument so pro- 
vides and if the terms of those provi- 
sions are complied with; and the alter- 
ation or amendment may include the 
change or abolition of these provisions. 
But the proposition which is not 
acceptable is that a legislature, once 
established, has some inherent power 
derived from the mere fact of its esta- 
blishment to make a valid law by the 
resolution of a bare majority which 
its own constituent instrument has 
said shall not be valid law unless made 
by a different type of majority or by 
a different legislative process”. 


826. It was contended that 
just as the legislature of the Colony 
of Queensland had power by mere 
majority vote to pass an Act that was 
‘inconsistent with the provisions of the 
existing Constitution of that Colony 
as to the tenure of Judicial Office so 
the legislature of Ceylon had no less 
a power to depart from the require- 
ments of a section such as Section 55 
of the Ceylon Constitution, notwith- 
standing the wording of Sections 18 
and 29 (4). Section 18 in effect says 
that a legislation can be passed by a 
majority of votes subject to the pro- 
visions in Section 29 (4) of the Con- 
stitution. The Judicial Committee said 
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that in McCawley case the legislature 
had full power to make laws by a 
majority except upon one subject that 
was not in question and the legisla- 
tion was held to be valid because it 
was treated as pro tanto an alteration 
of the Constitution which was neither 
fundamental in the sense of being be- 
yond change nor so constituted as to 
require any special process to pass a 
law upon the topic dealt with. The 
word “fundamental” in the sense of 
“being beyond change” refers to ex- 
press limitations as to power or man- 
ner and form of change. These words 
do not mean as Mr. Palkhivala con- 
tended that there are fundamental fea- 
tures of the Constitution which can- 
not be amended. 


827. The legislature purported 
to pass a law which being in conflict 
with section 55 of the Order in Coun- 
cil must be treated if it is to be valid, 
as an implied alteration of the consti- 
tutional provisions about the appoint- 
ment of judicial officers. Such altera- 
tions could only be made by laws 
which complied with the special legis- 
lative procedure laid down in S. 29 
(4). The provisions in Section 29 (4) 
were found not to confer on the Cey- 
lon legislature the general power to 
legislate so as to amend the Con- 
stitution by ordinary majority resolu- 
tion which the Queensland legislature 
was found to have under Section 2 of 
the Queensland Constitution Act. 


828. Ranasinghe case, 1965 AC 
172 shows that Parliament which by 
its own Act imposed procedural con- 
ditions upon the legislative process is. 
no more limited or non-sovereign than 
a legislature which has such condi- 
tions imposed on it by the constitu- 
tional instrument. A constitutional in- 
strument which places procedural 
restraints upon the forms of law mak- 
ing places the legislature under a 
compulsion to obey them. In McCawlay 
case it wassaid that the Colonial Le- 
gislature with plenary powers could 
treat the constitutional document 
which defined its powers as if it were 
a Dog Act. This proposition as a re- 
sult of Ranasinghe case is narrowed 
to the extent that where provisions 
for procedural special majority are 
laid down in the constitutional docu- 
ment they cannot be treated as a pro- 
vision in the Dog Act might be. 
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829. These decisions indicate 
the distinction between procedural and 
substantive limitations on.the legisla- 
tive process. In Ranasinghe case the 
issue was one of personal liberty in 
the sense that the respondent claimed 
the right not to be imprisoned except 
by a valid law. No question was rais- 
ed about the right of religion protect- 
ed by Sections 29 (2) and (3) of the 
Ceylon Constitution. It was also not 
the respondent’s case there that any 
provision was unamendable. It would 
be unusual for the Privy Council to 
say by way of an obiter dictum that 
a provision was not amendable con- 
trary to the respondent’s submission. 
Though the Privy Council did not use 
the words “legislative and constitu- 
ent” in distinguishing ordinary law 
from laws amending the Constitution, 
the Privy Council in referring to the 
Ceylon Constitution instrument show- 
ed that the familiar distinction is the 
basis of the judgment. 


830. The Privy Council in 
dealing with Section 29 took note of 
the special heading under which Sec- 
tion 29 appears in the Constitution. 
That special heading is “legislative 
power and procedure”. The opening 
words of Section 29 are that subject 
to the provisions of this order Parlia- 
ment shall have powers to make laws. 
These are similar to the opening words 
in Article 245 of our Constitution. Sec- 
tion 18 of the Ceylon Constitution 
prescribes the ordinary legislative pro- 
cedure for making laws by a bare 
majority unless otherwise 
for by the Constitution, which is to be 
found in Section 29 (4) of the Ceylon 
Constitution. Our Constitution in Arti- 
cle 100 makes an identical provision 
for ordinary legislative procedure. 
Section 29 (2) confers rights of free- 
dom of religion and Sec. 29 (3) states 
that no laws shall be made prohibit- 
ing or restricting such freedom. Part 
TI of our Constitution contains among 
other fundamental rights, rights to 
freedom of religion. Section 29 (3) ex- 
pressly makes laws in contravention 
of Section 29 (2) void to the extent 
of contravention. Article 13 (2) of our 
Constitution expressly makes law 
which takes away or abridges funda- 
mental rights void to the extent of the 
contravention. Section 29 (4) of the 
Ceylon Constitution dealing with the 
amendment of the Constitution does 
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not expressly make void a law amend- 
ing the Constitution. 


831. It follows from McCawlay 
case, and Ranasinghe case, that a legis- 
lature has no power to ignore the con- 
ditions of law making imposed upon 
it which regulate its power to make 
law. The Ceylon legislature had no 


‘general power to legislate so as to 


amend its general power by ordinary 
such as Queens- 
land legislature was found to have 
under Section 2 of the Queensland 
Constitution. Peace. order and good 
government in Section 29 (1) of the 
Ceylon Constitution is not the same as 
amendment contemplated in S. 29 (4) 
of the Ceylon Constitution. In Rana- 
singhe case the Judicial Committee 
referred to the social compact. The 
compact is this. The inhabitants of 
Ceylon accepted the Ceylon Constitu- 
tion on the footing that the various 
rights conferred, liabilities imposed and 
duties prescribed under the law can- 
not be altered in the ordinary course 
of legislation by a bare majority. But 
if all these were to be changed then 
such a change could only be made 
under the strongest safeguard of the 
amending process which in the case of 
Ceylon was not less than two-third of 
the absolute membership. These rights 
are the solemn compact. These valu- 
able rights are conferred on the peo- 
ple. Under ordinary law by ordinary 
majority they cannot be taken away. 

832. The absence of an express 
provision in Section 29 (4) of the Cey- 
lon Constitution that an amendment 
of the Constitution in contravention 
of the terms of that sub-section shall 
be void need not support the conclu- 
sion that such an amendment was 
valid. Section 29 (1) of the Ceylon 
Constitution is expressed to be “sub- 
ject to the provisions of this Order” 
and any power under Section 29 (4) 
is expressly subject to the proviso 
there. The Privy Council held that 
the opening words of Section 29 in- 
troduced intothe Constitution of Cey- 
lon the necessarily implied doctrine 
of ultra vires. The proposition will 
apply directly to the same opening 
words of our Article 245. The Privy 
Council accepted the distinction made 
in McCawley case between controlled 
and uncontrolled Constitutions by 
emphasising the observation in Mce- 
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(Cawlay case with reference to Sec- 
tion 9 of the Queensland Constitution. 
The description of Section 29 (2) of 
the Ceylon Constitution as an entren- 
ched provision means that it can be 
amended but only by special proce- 
dure in Section 29 (4). That is the 
meaning of the word “entrenched”. 
This meaning alone is consistent with 
the clear language of the amending 
power and also with the decision. Sec- 
tion 29 (4) does not limit the soverei- 
gnty of the Ceylon legislature because 
the legislature can always pass the 
amendment after getting two-thirds 
anajority and the certificate. 


833. Counsel for the respon- 
dent in Ranasinghe case stated that 
there was no limitation except the 


procedure and even that limitation 
could be removed by amendment com- 
plying with sub-section (4). The Privy 
Council affirmed that position. There 
is nothing to prevent by appropriate 
amendment a deletion of Section 29 
{4) of the Ceylon Constitution which 
-would then empower Parliament to 
achieve the power to amend by an 
ordinary majority. Section 29 (1) is 
not legislative power alone but a com- 
‘posite power when read along with 
Section 29 (4) in the context of the 
“Ceylon Constitution. It includes both 
‘legislative and constituent power. Sub- 
sections (2) and (3) of Section 29 are 
not the grant of power but limitation 
“On power. Its terms show that limita- 
‘tion is at any rate on the legislative 
power of enacting laws contrary to 
sub-sections (2) and (3) of Section 29. 
If section 29 (1) is a composite legis- 
‘lative and constituent power and sub- 
‘sections (2) and (3) are a restraint on 
degislative power the constituent power 
‘under sub-section (4) remains unaf- 
fected. The sequitur is that S. 29 (4) 
4s consistent only with the view that 
-so faras amendment of sub-secs. (2) 
and (3) is concerned amendment is 
‘permitted and there is no limitation 
on constituent power under S. 29 (4). 
‘The Privy Council took the widest 
view of the amending power. In fact 
‘the narrower view was not argued. 


834. Our Constitution in Arti- 
cle 13 (2) by its express declaration 
with reference to. law and the State 
widely defined has no higher efficacy 
“in rendering a law in contravention of 
sits terms void than the opening words 
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of Article 245 have in rendering a 
law void in contravention of term 
mentioned therein. Therefore, in treat- 
ing Article 13 (2) as having that ef- 
fect in regard to constitutional amend~ 
ment the majority judgment in Golak 
Nath case, was inept. In rejecting the 
distinction between legislative and 
constituent powers the leading majo- 
rity view in Galak Nath case was in- 
duced by the absence of the use of 
the labels but the same concepts were 
clearly indicated by the Privy Coun- 
cil by wholly describing the charact- 
eristic features of legislative and con- 
stituent powers. 

835. If Article 368 had begun 
with a non obstante clause it could 
not have been said that amendment 
under Article 368 would: be law within 
the meaning of Article 13 (2). The 
Attorney General rightly said that 
there is no non obstante clause in Arti- 
cle 368 because of the quality of 
amending power and because the 
amending power is a constituent power 
and not ordinary legislative power. 
This is the position of the amending 
clause in a written Constitution. When 
the power under Article 368 is exer- 
cised Parliament acts as a recreation 
of Constituent Assembly. Therefore, 
such power cannot be restricted by or 
widened by any other provision. As 
soon as an amendment is made it be- 
comes a part of the Constitution. An 
amendment prevails over the Article 
or Articles amended. The fact that 
Article 368 confers constituent powers 
is apparent from the special conditions 
prescribed in the Article. Those con- 
ditions are different from ordinary 
law making process. Article 368 puts 
restraints on the ordinary law making 
process and thus confers constituent . 
power. The Constituent Assembly was 
fully aware that if any limitation was 
to be put on the amending power the 
limitation would have to be expressly 
provided for. Article 305 of the Draft 
Constitution provided reservation of 
seats for certain sections of people in 
the legislature for 10 years. This re- 
servation was not accepted by the 
Constituent Assembly. This shows that 
if the Drafting Committee or the Con- 
Stituent Assembly wanted to exclude 
fundamental rights from the operation 
of Article 368 corresponding to Arti- 
cle 304 in the Draft Constitution they 
could have expressly done so. 
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836. In Ghulam Sarwar v. 
Union of India, (1967) 2 SCR 271 = 
(AIR 1967 SC 1335) it was said there 
was a distinction between deprivation 
of fundamental rights by force of a 
constitutional provision itself and such 
deprivation by an order made by Pre- 
sident in exercise of a power conferr~ 
ed on him under constitutional provi- 
sion. The dissenting view in Ghulam 
Sarwar case was that an order of the 
President was not a law within the 
meaning of Article 13 (2). In Mohd. 
Yakub v. State of Jammu & Kashmir, 
(1968) 2 SCR 227 = (AIR 1968 SC 765) 
the majority view of the Constitution 
Bench was that an order of the Presi- 
dent under Article 359 was not law 
within the meaning of Article 13 (2). 
There is no distinction between Arti- 
cle 358 and Article 359 (1). Article 358 
by its own force suspends the funda- 
mental rights guaranteed by Art. 19. 
Article 359 (1) on the other hand does 
not suspend any fundamental rights 
ef its own force but it gives force to 
order by the President declaring sus- 
pension of the enforcement of any 
fundamental right during the period 
of emergency. ` In Mohd Yakub case 
it was said that it could not mean 
that an order under Article 359 (1) 
suspending the enforcement of a parti- 
cular fundamental right had still to 
be tested under the very fundamental 
right which it suspended. Mohd. Yakub 
case establishes that the expression 
“law” in Article 13 (2) is not all em- 
bracing in spite of the exclusive defini- 
tion of law in Article 13 (8) (a). 


837. The word “law” appears 
in various Articles of our Constitution 
but not in Article 368. The reason is 
that the power under Article 368 is 
not a power to make ordinary laws 
under the Constitution but is the consti- 
tuent power. There could be no law 
within the meaning of Article 13 (2) 
at any stage before the amendment 
became a part of the Constitution 
under Article 368. There is no hiatus 
between an amendment being a law 
and thereafter a part of the Constitu- 
tion. Immediately upon the passage of 
the Bill for the amendment the Con- 
stitution stands amended. 


83s. The historical background 
ef Article 13 (2) throws some light on 
the question as to whether Article 13 
(2) prevails over Article 368. On 17 
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March, 1947 the Constitutional Advi- 
ser Sir B. N. Rau had addressed a let- 
ter to the members of Central- ano 
Provincial legislatures. A question- 
naire was annexed to that letter. Ques- 
tion No. 27 was "What provisions 
should be made regarding amendments 
to the Constitution”. A note was ap- 
pended to that question which will be 
found in Shiva Rao Framing of India’s 
Constitution referred to as Shiva Rao 
Vol. II pp. 448-451. The methods of 
amendment of Constitution in the 
United Kingdom, Canada, Australia, 
United States of America, Switzerland 
and Ireland were elucidated in that 
note. The note also drew attention 
that the fact that in various Constitu- 
tions express limitations were put cn 
amending certain provisions of the 
Constitution. The portion of the note 
relating to the Constitution of Austra- 
lia indicated such limitations. 


839. The draft report of the 
sub-Committee on fundamental rights 
dated 3 April 1947 contained an an- 
nexure which dealt with fundamental 
rights. See Shiva Rao Vol. II p. 137 
seq. Clause 2 of the annexure was as 
follows: 

“Any law or usage in force within 
the territories of the Union immedi- 
ately before the commencement of 
this Constitution and any law which 
may hereafter be made by the State 
inconsistent with the provisions of this 
Chapter/Constitution shall be void te 
the extent of such inconsistency”. 


840. The Constitutional Advi- 
ser suggested that the word “Constitu- 
tion” was preferable to the wore 
“chapter” because the entire Constitu- 
tion was to prevail over law. 


$41. On 23 April, 1947 the Ad- 
visory Committee on Fundamenta} 
Rights presented an interim report ad- 
dressed to the President of the Con- 
stituent Assembly containing an an- 
nexure providing for justiciable fun- 
damental rights. See Shiva Rao Vol. 
II pp. 294-296 seq. Clause 2 of the 
Annexure to that report was as fol- 
lows: 

“All existing laws, notifications, 
regulations, customs or usages in force 
within the territories of the Union in- 
consistent with the rights guaranteed 
under this part of the Constitution 
shall stand abrogated to the extent of 
such inconsistency nor shall the Unior 
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or any unit make any law taking away 
or abridging any such right’. 

842. Clause 2 of the annexure 
to the interim report was discussed in 
the Constituent Assembly on 29 April, 
1947, Shri K. Santhanam moved an 
amendment to clause 2. The amend- 
ment was as follows: In clause 2 for 
the words “nor shall the Union or any 
unit make any vnw taking away or 
abridging any such right” the follow- 
ing be substituted: “Nor shall any such 
right be taken away or abridged 
except by an amendment of the Con- 
stitution”. The amendment was accept- 
ed as will appear in Constituent As- 
sembly Debates Vol. III p. 416. 


843. In October, 1947 the Draft 
Constitution was prepared by the Con- 
stitutional Advisor. Clause 9 (2) of 
the said Draft Constitution which later 
on corresponded to Article 13 (2) of 
our Constitution was as follows: 

“Nothing in this Constitution shall 
be taken to empower the State to 
make any law which curtails or takes 
away any of the rights conferred 
by Chapter II of this Part except by 
way of amendment of this Constitu- 
tion under S. 232 and any law made in 
contravention of this sub-section shall, 
to the extent of the contravention, be 
void”. 

844. It will be seen that cl. 9 
(2) in the Draft Constitution included 
the qualification “except by way of 
amendment of the Constitution under 
section 232”. Clause 232 in the Draft 
Constitution prepared by the Consti- 
tutional Advisor became Article 304 
in the Constitution prepared by the 
Drafting Committee and eventually 
became Article 368 of our Constitu- 
tion. In Shiva Rao, Vol. II p. 325 it 
appears that the Drafting Committee 
on 30 October, 1947 at a meeting gave 
a note forming the minutes of that 
meeting that clause 9 (2) should be 
revised as follows: 

“The State shall not make any 
law which takes away or abridges the 
rights conferred by this Part and any 
law made in contravention of this sub- 
section shall, to the extent of the con- 
travention, be void”. 


845. No reason is recorded in 
these minutes as to why the resolu- 
tion adopted by the Constituent As- 
sembly by passing Shri Santhanam’s 
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amendment was disregarded. No indi- 
cation was given in the forwarding let- 
ter of Dr. Ambedkar in the Note ap- 
pended thereto as to why the amend- 
ment of Shri Santhanam which had 
been accepted by the Constituent As- 
sembly was deleted. Nor does the 
Draft Constitution indicate either by 
sidelines or in any other manner that 
the decision of the Constituent Assem- 
bly had been disregarded. 


846. This history of the for- 
mation and framing of Article 13 (2) 
shows that the intention of the Con- 
stituent Assembly was that Article 13 
(2) does not control the Article relat- 
ing to the amending of the Constitu- 
tion. It must be assumed that the 
Drafting Committee consisting of 
eminent men considered that an ex- 
press exclusion of the amending Arti- 
cle from the operation of the clause 
corresponding to Article 13 (2) was 
unnecessary and the fear that that 
Article would cover the amending 
Article was groundless. It also appears 
that no discussion took place after the 
Draft Constitution had been presented 
to the Constituent Assembly by Dr. 
Ambedkar on the deletion or disregard 
of Shri Santhanam’s amendment. The 
history of Article 13 (2) shows that 
the Constituent Assembly clearly 
found that it did not apply to an 
amendment of the Constitution. 


847, The distinction between 
constituent and legislative power in a 
written Constitution is of enormous 
magnitude. No provision of the Con- 
stitution can be declared void because 
the Constitution is the touchstone of 
validity. There is no touchstone of 
validity outside the Constitution. 
Every provision in a controlled Con- 
stitution is essential or so thought by 
the framers because of the protection 
of being amendable only in accordance 
with the Constitution. Every Article 
has that protection. The historical 
background of Article 13 (2) indicates 
that the Constitution-makers dealt se- 
parately with legislative power by 
providing for the same in Part XI and 


entrusted the constituent power to 
authorities mentioned in Article 368 
and that authority has the same 


power as the Constituent Assembly 
because it has not put any fetter 
upon if. The draft Article 305 which 
provided for a limitation as to time 
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for amendment’ of certain matters was 
eventually deleted. If the framers of 
the Constitution wanted to forbid 
something they would say so. 


848. - The vitality of the cons- 
tituent power not only indicates that 
the Constitution is in the words of 
Maitland the suprema potestas put 
also the fact that the amending power 
is put in a separate Article and Part 
of the Constitution establishing that 
it deals with a topic other than legis- 
lative power and the power is meant 
to be exhaustive leaving nothing un- 
covered. The very fact that amend- 
ing power is not put in any legisla- 
tive power or is not attached to a 
subject which is the subject-matter of 
legislative power leaving aside the 
four sets of provisions, namely, Arti- 
cles 4, 169, paragraph 7, Schedule 5 
and paragraph 21, Schedule 6 contain- 
ing specific power of amendment 
shows that that amending power was 
meant to be exhaustive and plenary. 
If a power of amendment without any 
express limitation was given it was 
because a legal constitutional way, of 
bringing a change in the Constitution 
was desirable or necessary. Other- 
wise there would be no legal way of 
effecting the change. It cannot be at- 
tributed to the framers of the Cons- 
titution that they intended that the 
Constitution or any part of it could 
be changed by unconstitutional or ille- 
gal methods. 


849. If an amendment of the 
Constitution is made subject to Arti- 
cle 13 (2) the necessary conclusion 
then is that no amendment of the 
Constitution is possible. The opening 
words of Article 245 which deals with 
legislative power indicate that any 
law made under Article 246 (1) read 
with List I of the Seventh Schedule 
is subject to the limitations on legis- 
lative power imposed by all the Arti- 
cles in the Constitution. These limi- 
tations cannot be altered or amended 
in exercise of legislative power, if 
the power of amendment is said to 
be located in the Residuary Entry 97 
in List I. The history of residuary 
power in the Government of India 
Act. 1935 whose scheme was adopted 
in the Constitution shows that the 
_ topic of amendment was not only pre- 
sent to the mind of the Constituent 
‘Assembly but also that the Constitu- 
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ent power could not reside in the re- 
siduary power. 

850. The conclusions on the 
question as to whether Article 13 (2) 
overrides Article 368 are these. Arti- 
cle 13 (2) relates to laws under the 
Constitution. Laws under the Consti- 
tution are governed by Article 13 (2). 
Article 368 relates to power and pro- 
cedure of amendment of the Consti- 
tution. Upon amendment of the Cons- 
titution the Constitution shall stand 
amended. The Constitution is self 
validating and self executing. Arti- 
cle 13 (2) does not override Art. 368. 
Article 13 (2) is not a fundamental 


right. The Coħstitution is the touch- 
stone. The constituent power is sui 
generis. The majority view of Golak 


Nath case, that Article 13 (2) prevails 
over Article 368 was on the basis 
that there was no distinction between 
constituent and legislative power and 
an amendment of the Constitution 
was law and that such law attracted 
the opening words of Article 245j 
which in its turn attracted the provi- 
sions of Article 13 (2). Parliament 
took notice of the two conflicting 
views which had been taken of the 
unamended Article 368, took notice of 
the fact that the preponderating judi- 
cial opinion, namely, the decisions in 
Shankari Prasad case, Sajjan Singh 
ease and the minority views of five 
learned Judges in Golak Nath case 
were in favour of the view that Arti- 
cle 368 contained the power of 
amendment and that power was the 
constituent power belonging to Parlia- 
ment. Wanchoo, J. rightly said in 
Golak Nath case that the power under 
Article 368 is a constituent power to 
change the fundamental law, that is 
to say, the Constitution and is dis- 
tinct from ordinary legislative power.| 
SO long as this distinction is kept in 
mind Parliament will have power 
under Article 368 to amend the Cons- 
titution and what Parliament does 
under Article 368 is not ordinary law 
making which is subject to Article 13 
(2) or any other Article of the Cons- 
titution. This view of Wanchoo. J. 
was adopted by Parliament in the 
Constitution 24th Amendment Act 
which made explicit that under Arti- 
cle 368 Parliament has the constitu- 
ənt power to amend this Constitution. 

851. In order to appreciate and 
assess Mr. Palkhivala’s other conten- 
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tion of implied and inherent limita- 
tions on the amending power, it is 
necessary to find out the necessity and 
importance of the amending power to 
arrive at the true meaning of the 
expression “amendment”. 


852. Mr. Palkhivala made these 
submissions. The word “amendment” 
means on the one hand not the power 
to alter or destroy the essential fea- 
tures and on the other there are in- 
herent and implied limitations on the 
power of amendment. It is imperative 
to consider the consequences of the 
plea of limited power and also of the 
plea of limitless power. The test of 
the true width of a power is not how 
probable it is that it may be exercis- 
ed but what can possibly be done 
under it. The hope and expectation 
that it will never be used is not rele- 
vant. Reliance is placed on the ob- 
servations in Maxwell on the Inter- 
pretation of Statutes, 12th Ed. (1969) 
pp. 105-106 that it is important to 
consider the effects or consequences 
which would result from it, for they 
often point out the real meaning of 
the words, before adopting any pro- 
posed construction of a passage sus- 
ceptible of more than one meaning. 
The reasonableness of the consequen- 
ces which follow from a particular 
construction on the one hand and the 
unreasonable result on the other are 
the two alternatives in the quest for 
the true intention of Parliament. Craw- 
ford Construction of Statutes (1940 
Fd.) pp. 286-290 was referred to for 
the proposition that where the statute 
is ambiguous or susceptible to more 
than one meaning, the construction 
which tends to make the statute un- 
reasonable should be avoided. Un- 
certainty, friction or confusion on a 
construction is to be avoided because 
preference is to be given to the smooth 
working of the statute. The Court 
adopts which is just reasonable and 
Sensible rather than that which is 
none of these things. It is not to be 
presumed that the legislature intended 
the legislation to produce inequitable 
results. Usurpation of power contrary 
to the Constitution is to be avoided. 


853. Reliance was placed by 
Mr. Palkhivala on American Juris- 
prudence 2d. Vol. 16, Article 59 at 
pp. 231-232, Article 72 at p. 251. Arti- 
cle 287 at pp. 270-71 and Article 88 
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at pp. 273-74 in support of these pro-. 
positions. First, questions of constitu- 
tional construction are in thes main 
governed by the same general princi- 
ples which control in ascertaining the 
meaning of all written instruments 
particularly statutes. External’ aids or 
arbitrary rules applied to the cons- 
truction of a Constitution are of un- 
certain value and should be used with 
hesitation and circumspection. Second, 
Constitutions are general and many of 
the essentials with which Constitu- 
tions treat are impliedly controlled or 
dealt with by them and implication 
plays a very important part in cons- 
titutional construction. What is impli- 
ed is as much a part of the instru- 
ment as what is expressed. Third, a 
Court may look to the history of the 
times and examine the state of things 
existing when the Constitution was 
framed and adopted. The Court 
should look to the nature and object 
of the particular powers, duties and 
rights in question with all the light 
and aids of the contemporary history. 
Fourth, proceedings of conventions 
and debates are of limited value as 
explaining doubtful phrases. Similar- 
ly, the opinions of the individual 
members are seldom considered as of 
material value. 


854. Mr. Palkhivala said that 
the word “amend”? may have three 
meanings. First. it may mean to im- 
prove or better to remove an error, 
the quality of improvement being con- 
sidered from the stand point of the 
basic philosophy underlying the Cons- 
titution. Second, it may mean to make 
changes which may not fall within the 
first meaning but which do not alter 
or destroy any of the basic essential 
or any of the essential features of the 
Constitution. Third, it may mean to 
make any changes in the Constitution 
including changes falling outside the 
second meaning. The first meaning 
was preferred. The second was said 
to he a possible construction. The 
third was ruled out. 


855. The crux of the matter is 
the meaning of the word “amendment”. 
The Oxford Dictionary meaning of 
the word is to make professed im- 
provements in a measure before Par- 
liament formally. to alter in detail, . 
though practically it may be to alter 
its principle, so as to thwart it. The 
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Oxford Dictionary meanings are also 
alteration of a bill before Parliament; 
a clause, paragraph, or words propos- 
ed to be substituted for others. or to 
be inserted in a bill ‘(the result of the 
adoption of which may even be to de- 
feat the measure). In Words and 
Phrases Permanent Edition, Volume 3 
the meanings of the word “amend” 
“amendment” are change or altera- 
tion. Amendment involves an altera- 
tion or change, as by addition, taking 
away or modification. A broad defi- 
nition of the word “amendment” will 
include any alteration or change. The 
word “amendment” when used in con- 
nection with the Constitution may re- 
fer to the addition of a provision on 
anew and independent subject, com- 
plete in itself and wholly disconnected 
from other provisions, or to some 
particular article or clause, and is 
then used to indicate an addition to, 
the striking out, or some change in 
that particular article or clause. 


856. The contention that the 
word “amendment” in Article 368 
should bear a limited meaning in view 
of the expression “amend by way of 
addition, variation or repeal any of 
the provisions of this Schedule” oc- 
curring in paragraphs 7 and 21 in 
Schedules 5 and 6, is unsound for the 
following reasons. 


857. First, the power of 
amendment conferred by the four 
provisions. namely, Article 4 read 


with Articles 2 and 3, Article 169, 
paragraphs 7 and 21 in Schedules 5 
and 6isa limited power. It is limited 
to specific subjects. The exercise of 
the power of amendment under those 
four provisions, if treated by Articles 
themselves, is an uncontrolled power 
since the power can be exercised by an 
ordinary law. But as a part of the 
Constitution the powers a subordinate 
power because these Articles them- 
selves are subject to the amending 
provisions of Article 368. Article 368 
is the only provision of the Constitu- 
tion which provides for the amend- 
ment of this Constitution which means 
the Constitution of India and every 
part thereto. It may be mentioned 
that in construing Art. 368 the title 
of the part “Amendment of the Con- 
stitution” is an important aid to con- 
struction. The marginal note which 
speaks of the procedure of amendment 
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is not complete by itself because the 
procedure when followed results in 
the product, namely, an amendment of 
the Constitution which is not only a 
matter of procedure. 


858. Second, these four provi- 
sions which are in the same terms, 
namely, “no such law shall be deemed 
to be an amendment of this Constitu- 
tion for the purpose of Article 368” 
show that but for these terms the 
amendment would have fallen with- 
in Article 368 and was being taken 
out of it. This is an important consi- 
deration particularly in connection 
with Schedules 5 and 6 which provide 
that Parliament may, from time to 
time by law, amend by way of addi- 
tion, variation or repeal any of the 
provisions of this Schedule. These 
provisions show that an amendment 
by way of addition, variation or re- 
peal will also fall within the amend- 
ment of the Constitution provided for 
in Article 368 but is being taken out 
of Article 368. This express exclusion 
contains intrinsic evidence that the 
meaning of the word “amendment” in 
Article 368 includes amendment by 
way of addition, alteration or repeal. 


859. Third, paragraphs 7 and 
21 in Schedules 5 and 6 which pro- 
vide that Parliament may from time 
to time by law, amend by way of 
addition, variation or repeal indicate 
the necessity of amendments from 
time to time. The expression “by 
way of?” does not enlarge the mean- 
ing of the word “amendment” but 
clarifies. The expression “by way of” 
shows that the words addition, varia- 
tion or repeal are substitutes of the 
word “amendment” and are forms of 
intention. The whole Schedule can- 
not be repealed either by paragraph 7 
or by paragraph 21, because Art. 244 
provides for the administration of 
Scheduled Areas and tribal areas on 
the application of the two respective 
Schedules. The words “from time to 
time” also indicate that because of 
subject-matter amendments may be 
from time to time. The history be- 
hind the two Schedules originates in 
Sections 91 and 92 of the Govern- 
ment of India Act, 1935 dealing with 
excluded areas and partially excluded 
areas. 


860. Fourth, reference was 
made to Section 9(1) (c) of the Indian 
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Independence Act, 1947 which em- 
powered the Governor-General to 
make omissions from, additions to and 
adaptations and modification to the 
Government of India Act, 1935. The 
Government of India Third Amend- 
ment Act, 1949 amended Section 291 
of the 1935 Act and empowered the 
Governor-General to make such 
amendments as he considers necessary 
whether by way of addition, modifica- 
tion or repeal. It was, therefore. said 
that when our Constitution did not 
use the expression “by way of addi- 
tion, modification or repeal” the word 
“amendment” in Article 368 will have 
a narrower meaning. The expression 
“amendment”? has been used in seve- 
ral Articles of the Constitution. These 
are Articles 4 (1) and (2), 108 (4), 109 
(3), and 4, 111, 114 (2), 169 (2), 196 
(2), 198 (3) and (4), 200, 201, 204 (2), 
207 (1), (2), 240 (2), 274 (1), 304 (b) 
and 349. In every case amendment 
is to be by way of variation, addition 
or repeal. Again, different expressions 
have been used in other Articles. In 


Article 35 (b) the words are alter, re- 


peal. In Article 243 (1) the words are 
repeal or amend. In Article 252 {2), 
the expression is amend or repeal. In 
Article 254 (2) proviso the words are 
add to, amending, variation or repeal. 
In Article 320 (5) the words are such 
modifications whether by way of re- 
peal or amendment. In Article 372 
{1} the words are altered or repealed, 
or amended. In Article 372 (2) the 
words are such adaptations and modi- 
fications by way of repeal or amend- 
ment. In Article 392 (1) the expres- 
sion is such adaptations by way of 
modification, addition or omission. 
Again, in Article 241 
are modification or exceptions. In 
Article 364 the words used are ex- 
ceptions or modifications. In Art. 370 
{1) (d) and (3) the words are modifica- 
tions and exceptions. Again, in Sche- 
dule 5, paragraph 5 (1) and Sche- 
dule 6, paragraphs 12 (a), (b), 19 (1) (a) 
the words used are exceptions or mo- 
difications. Modifications in Art. 370 
{1) (d) must be given the widest 
meaning in the context of a Constitu- 
tion and in that sense it includes an 
amendment and it cannot be limited 
go such modifications as do not make 
any radical transformation. 

861. The several Constitution 
Amendment Acts show that amend- 
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ments to the Constitution are made by 
way of adddition, substitution, repeal. 
The Attorney-General is right in his 
submission that the expression 
“amendment of this Constitution” has 
a clear substantive meaning in the 
context of a written Constitution and 
it means that any part of the Cons- 
titution can be amended by changing 
the same either by variation. addition 
or repeal. 


862. The words “Amendment 
of this Constitution may be initiated”’ 
and -the words “Constitution shall 
stand amended in accordance with the 
terms of the Bill” in Article 368 indi- 
cate that the word “amendment” is 
used in an unambiguous and clear 
manner. The Attorney-General said 
that our Constitution is not the first 
nor is the last one to use the word 
“amendment”. The American Constitu- 
tion in 1787 used the word “amend.” 
Several Constitutions of other coun~ 
tries have used the word “amend”. 
The word “amend” is used in a Cons- 
titution to mean any kind of change. 
In some Constitutions the words al- 
teration or revision have been used in 
place of the word amend or along 
with the word amendment. Some- 
times alteration and revision of the 
Constitution are also spoken of as 
amendment of the Constitution. 


863. Constitutonal provisions 
are presumed to have been carefully 
and deliberately framed. The words 
alterations or amendments, the words 
amendments or revisions, the words 
revision and alteration are used toge- 
ther to indicate that these words have 
relation to 


the same meaning in 
amendment and change in Constitu- 
tion. 

864. The meaning and scope of 


amending power is in the object and 
necessity for amendment in a written 
Constitution. 


865. The various amendments 
which have already been carried out 
to our Constitution indicate that pro- 
visions have been added, or varied or 
substituted. The Attorney-General 
gave two correct reasons for the ob? 
ject and necessity of the power of 
amendment in a written Constitution. 
First, the object and necessity of 
amendment in a written Constitution 
means that the necessity is for chang- 
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ing the Constitution in an orderly 
manner, for otherwise the Constitu- 
tion can be changed only by an extra 
constitutional method or by revolu- 
tion. Second, the very object of 
amendment is to make changes in the 
fundamental law or organic law to 
make fundamental changes in the 
Constitution, to change the fundamen- 
tal or the basic principles in the Cons- 
titution. Otherwise there will be no 
necessity to give that importance to 
the high amending power to avoid 
revolution. 


866. The object of amendment 
is to see that the Constitution is pre- 
served. Rebellion or revolution is an 
illegal channel of giving expression to 
change. The “consent of the govern- 
ed? is that each generation has a 
right to establish its own law. Condi- 
tions change. Men change. Opportu- 
nities for corresponding change in 
political institutions and principles of 
Government therefore arise. An un- 
amendable Constitution was the 
French Constitution which by an 
amendment to the Constitution adopt- 
ed in 1884 declared that the National 
Assembly shall never entertain a pro- 
posal for abolition of the republican 
form of Government. The United 
States Constitution provided that no 
amendment could be made prior to 
1808 affecting the First and Fourth 
Clauses of Section 9 of Article 1, re- 
lative to the prohibition of the impor- 
tation of slaves, and that no State 
without its consent shall be deprived 
of equal suffrage in the Senate. These 
are examples of limiting the sovereign 
power of the people to change the 
Constitution. 


867. An unamendable 
titution is said to be the worst tyr- 
anny of time. Jefferson said in 1789 
that each generation has a right to 
determine a law under which it lives. 
The earth belongs in usufruct to the 
living: the dead have neither powers 
nor rights over it. The machinery of 
amendment is like a safety valve. It 
should not be used with too great faci- 
lity nor should be too difficult. 
That will explode and erode the Cons- 
titution. 

868. Most Constitutions are 
rigid in the sense that they are 
amendable only by a different process 
than that by which ordinary laws 
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may he altered. Thus they distinguisk 
clearly between the constituent power 
and the legislative power, each being. 
exercisable by different organs ac- 
cording to different processes. Chief 
Justice Marshall said that the oppon- 
ents of change want changes just as. 


much as any one else. They want. 
however to determine what the 
changes shall be. 

869. Amendment is a form of 


growth of the Constitution inasmuch: 
as amendment means fundamental 
changes. The Constitution devises: 
special organs or special methods to 
amend or change the fundamentah 
principles that create the Govern- 
ment. The methods of amendment 
may be by ordinary law making body 
as in Great Britain or by the ordinary 
law making body with special proce- 
dure or unusual majority or by spe- 
cial organs of Government created for 
the purpose such as constitutional 
convention or by the electorate in the 
form of referendum or of initiating æ 
referendum. In case a written Cons- 
titution makes no provision for 
amendment it is usually held that the 
national law making body by ordinary 
procedure may amend the Constitu- 
tion. If a Constitution provides the 
method of amendment that method 
alone is legal. Any other method of 
amendment would be a revolution.. 
The deliberative and restrictive pro~ 
cesses and procedure ensure a change 
in the Constitution in an orderly fash- 
ion in order to give the expression te 
social necessity and to give perman= 
ence to the Constitution. 


870. The people expressed im 
the Preamble to our Constitution gave 
the Constitution including the power 
to amend the Constitution to the 
bodies mentioned in Article 368. These 
bodies represent the people. The 
method to amend any part of the 
Constitution as provided for in Arti- 
cle 368 must be followed. Any other 
method as for example convening 
Constituent Assembly or Referendum 
will be extra constitutional or revolu- 
tionary. In our Constitution Art. 368 
restricts only the procedure or the 
manner and form required for amend- 
ment but not the kind or the charac- 
ter of the amendment that may ke 
made. There are no implied limita- 
tions to the amending power. The At~ 
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torney-General summed up pithily 


that the Constitution acts not only 
for the people but on the people. 


871. The Attorney-General re- 
lied on several American decisions in 
support of these propositions. First, 
the word “amendment” does not 
mean improvement. The view in Li- 
vermore v. Waite, 102 Cal 118 of a 
single learned Judge that amendment 
means improvement was not accepted 
in Edwards v. Lesseur, 33 South Wes- 
tern Reporter 1130. Second, ratifi- 
cation by people of States would be 
void when a federal amendment pro- 
posed by Congress is required to be 
ratified by the legislatures of the 
States. Ex parte Dillon Federal Re- 
porter No. 262 p. 563. The legislature 
is a mere agency for ratification of a 
proposed amendment. Ex parte Dillon 
did not accept the view of the learn- 
ed single Judge in 33 South Western 
Reporter 1130, that amendment means 
only improvement. Third, the argu- 
ment that the word “amendment” 
carries its own limitations regarding 
fundamental principles or power of 
State or control of the conduct of the 
individuals by devising a method of 
referendum by State legislatures is 
adding a new method of amendment. 
This is not permissible. Feigenapan 
v. Bodine, 264 Federal Reporter 186. 
The only method of amendmeni is 
that prescribed by the Constitution. 
The theory of referendum by State 
legislatures is not valid. Fourth. the 
assumption that ratification by State 
legislatures will voice the will of the 
people if against the prescribed me- 
thod of amendment and grant of au- 
thority by the people to Congress in 
the manner laid down in Article V of 
the American Constitution. It is not 
the function of Courts or legislative 
bodies to alter the method which the 
Constitution has fixed. Ratification is 
not an act of legislation. It derives its 
authority from the Constitution. Haw- 
ks v. Smith, (1920) 253 US 221; Dillon 
v. Gloss, (1921) 256 US 368, Leser 
v. Garnett, (1921) 258 US 130. Fifth, 
the power of amendment extends to 
every part of the Constitution. In 
amending the Constitution the Gene- 
ral Assembly acts in the character and 
capacity of a convention expressing 
the supreme will of the sovereign 
people and is unlimited in its power 
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save by the Constitution. Ex parte 
Mrs. D. C. Kerby American Law Re- 
ports Annotated, Vol. 36, p. 1451. 
Sixth, the argument that amendments. 
which touch rights of the people must. 
be by convention is rejected by 
Supreme Court in American Arti- 


‘cle V of the American Constitution is 


clear in statement and meaning and 
contains no ambiguity. Where the in- 
tention is clear there is no room for 
construction. Rhode Island v. Palmer, 
(1919) 253 US 350; U. S. v. Sprague, 
(1930) 282 US 716. Seventh, principles 
of the Constitution can be changed 
under Article V Scheneiderman v. 
United States of America, (1942) 320 
US 118. Eight. the Constitution pro- 
vides the method of alteration. While 
the procedure for amending the Cons- 
titution is restricted there is no res- 
traint on the kind of amendment that 
may be made. Whitehill v. Elkins, 
(1967) 389 US 54. 

872. Except for special: 
methods of amendment in a rigid or 
controlled Constitution although the 
methods may vary in different Consti- 
tutions and except for express limi- 
tations, if any, in rigid or controlled 
Constitutions, the meaning and scope 
of the amending power is the same in 
both the flexible and rigid forms. 


873. The flexible Constitution 
is one under which every law of every 
description can be legally changed 
with the same ease and in the same 
manner by one and the same body. 
Laws in a flexible Constitution. are 
called constitutional because they re- 
fer to subjects supposed to affect the 
fundamental institutions of the State, 
and not because they are legally more 
sacred or difficult to change than other 
laws. 

874. A rigid Constitution is 
one under which certain laws general- 
ly known as constitutional or funda- 
mental laws cannot be changed in the 
Same manner as ordinary laws. The 
rigidity of the Constitution consists in 
the absence of any right of the legisla- 
tures when acting in its ordinary capa- 
city to modify or repeal definite laws 
termed constitutional or fundamental. 
In a rigid Constitution the term “Con- 
stitution” means a particular enact- 
ment belonging to the Articles of the 
Constitution which cannot be legally 
changed with the same ease and in the 
same manner as ordinary laws. 
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875. The special machinery for 
constitutional amendment is the limita- 
tion of the power of the legislature 
by greater law than by the law of the 
ordinary legislation. The Constituent 
Assembly knowing thatit will disperse 


and leave the actual business of legis- 


iation to another body, attempts to 
bring into the Constitution that it pro- 
mulgates as many guides to future 
action as possible. It attempts to ar- 
range for the “recreation of a consti- 
tuent assembly” whenever such mat- 
ters are in future to be considered, 
even though that assembly be nothing 
more than the ordinary legislature act- 
ing under certain restrictions. There. 
may be some elements of the Constitu- 
tion which the constituent assembly 
wants to remain unalterable. These 
elements are to be distinguished from 
the rest. The Fifth Clause in the 
United States Constitution is that na 
State without its own consent shall be 
deprived of its equal suffrage in the 
Senate. The Attorney General rightly 
said that just as there are no implied 
limitations in flexible Constitutions 
similarly there are no implied limita- 
tions in a rigid Constitution. The dif- 
ference is only in the method of am- 
endment. Amendment can be made 
by ordinary legislature under certain 
restrictions, or by people through a 
referendum or by majority of all the 
units of a federal State or by a special 
convention. 


. 876. In a rigid Constitution the 
legislatures by reason of their well 
matured long and deliberately formed 
opinion represent the will of the un- 
doubted majority. But even such will 
can be thwarted in the amendment of 
the organic law by the will of the 
minority. In case where the requisite 
majority is not obtained by the mino- 
rity thwarting an amendment, there 
is just as much danger to the State 
from revolution and violence as there 
is from what is said to be the caprice 
oi the majority. The safeguards 
against radical changes thus representi 
a better way and a natural way of 
securing deliberation, maturity and 
clear consciousness of purpose with- 
out antagonising the actual source of 
power in the democratic State. 


877. The term “amendment” 
connotes a definite and formal process 
- of constitutional change. The force of 
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interpretation may all affect the organic 


structure of the State. These pro- 
cesses of change are the evolution of 
Constitution. 


878. The background in which 
Article 368 was enacted by the Cons- 
tituent Assembly has an important 
aspect on the meaning and scope of 
the power of amendment. 


879. On 12 November, 1946 
Sir B. N. Rau Constitutional Adviser 
prepared a brochure containing Cons- 
titution of the British Commonwealth 
Countries and the Constitutions of 
other countries. Different countries 
having different modes of amendments 
were referred to. In the same volume 
the fundamental rights under 13 heads 
were extracted from 13 selected coun- 
tries like U. 5. A, Switzerland, Ger- 
many. Russia, Ireland, Canada, Aus- 
tralia. Two features follow from that 
list. First, there is no absolute stan- 
dard as to what constitutes fundamen- 


tal right. There is no such thing as 
agreed fundamental rights of the 
world. Second, fundamental rights 


which are accepted in our Constitu- 
tion are not superior to fundamental 
rights in other Constitutions nor can 
it be said that the fundamental rights 
are superior to Directive Principles in 
our Constitution. 


880. On 17 March, 1947 a 
questionnaire was circulated under the 
subject as to what provisions should 
be made regarding the amendment of 
the Constitution. The draft clause of 
amendment to the Constitution pre- 
pared by the Constitutional Adviser 
at that time indicates that an amend~ 
ment may be initiated in either House 
of the Union Parliament and when 
the proposed amendment is passed in 
each House by a majority of not less 
than two thirds of the total number 
of members of that House and is rati- 
fied by the legislatures of not less 
than two thirds of the units of the 
Union, excluding the Chief Commis- 
sioners’ Provinces, it shall be present- 
ed to the President for his assent. and 
upon such assent being given the 
amendment shall come into operation. 
There were two explanations to that 
clause. 

881. On 29 April, 1947 Shri 
Santhanam’s amendment to the draft 
clause was accepted. The amendment 


1973 
‘was “that this clause also if necessary 


may be amended in the same way as 


any other clause in the Constitution.” 


In June, 1947 the drafting of the 
amending Clause started. Originally 
it was numbered 232. Eventually,. 


Articles 304 and 305 came into exist- 
‘ence in place of draft Art. 232. The 
first draft of the amendment clause 
was given by Sir B. N. Rau in March, 
1947. By June, 1947 and thereafter 
he recommended the procedure fa- 
voured by Sir Alladi Krishnaswami 
Ayyar and Sir Gopalswami Ayyangar, 
namely, passage by two thirds majo- 
rity in Parliament and ratification by 
like majority of Provincial legisla- 
‘tures. On 21 February, 1948 the draft 
‘Constitution was ready. Draft Arti- 
cles 304 and 305 related to amend- 
ment. Article 305 provided for reser- 
vation of seats for minorities for ten 
years unless continued in operation by 
an amendment of the Constitution. 


882. The following features 
emerge, First, the Constituent As- 
sembly made no distinction between 
essential and non-essential features. 
Secondly, no one in the Constituent 
Assembly said that fundamental rights 
could not be amended. The framers 
of the Constitution did not have any 
debate on that. Thirdly, even in the 
First Constitution Amendment debate 
no one doubted change of amendment 
of fundamental rights. At no stage 
it appeared that fundamental rights 
are absolute. While a Constitution 
should be made sound and basic it 
should be flexible and for a period it 
should be possible to make necessary 
changes with relative facility. 


883. Certain amendments to 
Article 304 were proposed. One pro- 
posed amendment No. 118 was that 
amendment was to be passed in two 
Houses by a clear majority of the 
total membership of each House. 
Another proposed amendment No. 210 
was that for a period of three vears 
from the commencement of the Cons- 
titution, any amendment certified by 
the President to be not one of subs- 
tance might be made by a simple ma- 
jority. This also stated that it would 
include any formal amendment re- 
commended by a majority of the 
Judges of the Supreme Court on the 
ground of removing difficulties in the 
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administration of the Constitution or 
for the purpose of carrying out the 
Constitution in public interest. The 
third proposed amendment No. 212 
was that no amendment which is cal- 
culated to infringe or restrict or di- 
minish the scope of any individual 
rights. any rights of a person or per- 
sons with respect to property or other- 
wise, shall be permissible and any 
amendment which is or is likely to 
have such an effect shall be void and 
ultra vires of any legislature. It is 
noteworthy that this amendment was 
withdrawn. See Constituent Assemb- 
ly Debates Vol. IX p. 1665. 


884. In the first category the 
framers devised amendment by Par- 
liament by a simple majority. These 
are Articles 2 and 4 which deal with 
States. As far as creation or re-cons- 
titution of States is concerned, it is 
left to Parliament to achieve that by 
a simple majority. Again, draft Arti- 
cle 148A which eventually became 
Article 169 dealing with Upper Cham- 
bers in the States gave Parliament 
power to abolish the Upper Chambers 
or to create new Second Chambers. 
Schedules 5 and 6 were left to be 
amended by Parliament by simple 
majority. The second category of 
amendment requires . two thirds ma- 


jority. It is in that connection that 
the statement of Dr. Ambedkar “If 
the future Parliament wishes to 


amend any particular Article which 
is not mentioned in Part HI or Arti- 
cle 304 all that is necessary for them 
is to have the two thirds majority 
then they can amend it” was invoked 
by Mr. Palkhivala to support his sub- 
mission that Part III was unamend-~ 
able. That is totally misreading the 
speech. The speech shows that some 
Articles would be amendable by bare 
majority, others would require two 
thirds majority and the third category 
would require two thirds majority 
plus ratification by the States. 


885. Proceedings in the Cons- 
tituent Assembly show that the whole 
Constitution was taken in broad pers- 
pective and the amendments fell 
under three categories providing for 
simple majority, or two thirds majo- 
rity or two thirds majority and rati- 
fication by the States. These differ- 
ent procedures were laid down to 
avoid rigidity. 
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886. The Constitution First 
Amendment Act which added Art. 15 
(4), substituted words in Articles 19 
(2) and Article 19 (6), inserted Arti- 
cle 31A indicates interesting features. 
The two criticisms at that time were 
as to what was the hurry and second- 
ly that the Government was trying to 
take more power to itself. The ans- 
wers are that aConstitution which is 
responsive to the people’s will and 
their ideas and which can be varied 
here and there. will command respect 
and people will not fight against 
change. Otherwise. if people feel that 
it is unchangeable and cannot be 
touched, the only thing to be done by 
those who wish tochange it is to try 
to break it. That is a dangerous thing 
and a bad thing. 


887. In this background there 
is no doubt about the meaning and 
scope of Article 368. The Attorney- 
General rightly said that if there be 
any doubt contemporaneous practical 
exposition of the Constitution is too 
strong and obstinate to be shaken or 
controlled. In Mcpherson v. Blacker, 
(1891) 146 U. 5. 1 = 36 L. Ed. 869, it 
is said that where plain and clear 


words occur there is no difficulty but 


where there is doubt and ambiguity 
contemporaneous and practical exposi- 
tion is a great weight. In Automobile 
Transport (Rajasthan) Ltd. v. State of 
Rajasthan, (1963) 1 SCR 491=(AIR 
1862 SC 1406), this Court took notice 
of the feature that Constitution 
makers had deep knowledge of Cons- 
titutions and constitutional problems 
of other countries. 

888. Mr. Seervai relying on 
British Coal Corpn. v. King, 1935 AC 
500=(AIR 1935 PC 158) submitted 
that in interpreting a constituent or 
organic statute that construction most 
beneficial to the widest possible am- 
plitude of powers must be adopted. 
A strict construction 
penal or taxing statute will be, sub- 
versive of the real intention of Parlia- 
ment if applied to an Act passed to 
ensure peace, order and good Govern- 
ment. Largest meaning is given to 
the allocated specific power. If there 
are no limitations on the power it is 
the whole power. Grant of power of 
amendment cannot be cut down except 
by express or implied limitations. The 
conclusion is that the meaning of the 


applicable to. 
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word amendment is wide and not res« 
tricted. 


889. The contention of Mr. 
Palkhivala on behalf of the petitioner 
is that under Article 368 as it stood 
prior to the amendment there were 
implied and inherent limitations on the 
power of amendment. It was said that 
the word “amendment” would pre- 
clude the power to alter or destroy. 
the essential features and the basic 
elements and the fundamental princi- 
ples of the Constitution. This conten- 
tion was amplified as follows. The 
Constitution is given by the pepole 
unto themselves. The power to decide 
upon amendment is given to the 5 
year Parliament which is a creature 
of the Constitution. Article 368 does 
not start withthe non obstante clause. 
Article 368 uses the word “amend- 
ment” simpliciter. Less significant 
amendment powers in other parts of 
the Constitution use the words “add, 
alter, repeal or vary” in addition te 
the word “amendment”, as will appear 
in Articles 31B, 35 (b), 252 (2), 372, 
372A (2), paragraph 7 Schedule 5. 
paragraph 21, Schedule 6. Article 36% 
talks of an amendment of this Cons- 
titution and does not extend the 
amending power to “all or any of the 
provisions of this Constitution.” On a 
wide construction of the word 
“amendment” all fundamental rights 
can be taken away by the requisite 
majority whereas much less signifi- 
cant matters require the concurrence 
of at least half the States under the 
proviso to that Article. 


890. The basic human free- 
doms are all of the most fundamental 
importance to all the States and alf 
the citizens. Article 32 is no less im- 
portant to the citizens of States than 
Article 226. The Preamble is not a 
part or provision of the Constitution. 
Therefore,- the Preamble cannot be 
amended under Article 368 The 
nature and the contents of the Pream- 
ble are such that it is incapable of 
being amended. If the Preamble is 
unalterable it necessarily follows that 
those features of the Constitution 
which are necessary to give effect to 
the Preamble are unalterable. Fun- 
damental rights are intended to give 
effect to the Preamble. They cannot, 
therefore, be abridged or taken away. 
The provisions of Article 368 them- 
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selves can be amended under that 
very Article. If the word “amend- 
ment” is read in the widest sense 
Parliament will have the power to 
get rid of the requisite majority re- 
quired by Article 368 and make any 
constitutional amendments possible by 
bare majority. Parliament can pro- 
vide that hereafter the Constitution 
shall be unamendable. Parliament 
can reduce India to a status which is 
neither sovereign nor democratic nor 
republic and where the basic human 


rights are conspicuous by their ab- 
sence. 
89i. Mr. Palkhivala submits 


that the principle of inherent or im- 
plied limitations on power to amend 
the controlled Constitution stems 
from three basic features. First, the 
ultimate legal sovereignty resides in 
the people. Second, Parliament is only 
a creature of the Constitution. Third. 
power to amend the Constitution or 
‘destroy the essential features of the 
Constitution is an application of ulti- 
mate legal sovereignty. 


$92. Mr. Palkhivala enumerat- 
ed 12 essential features. These were as 
follows: (1) The supremacy of the 
Constitution. (2) The sovereignty of 
India. (3) The integrity of the country. 
(4) The democratic way of life. (5) 
The republican form of Government 
(£) The guarantee of basic human 
rights elaborated in Part HI of the 
Constitution. (7) A secular State. (8) A 
free and independent judiciary. (9) The 
dual structure of the Union and the 
states. (10) The balance between the 
legislature, the executive and the judi- 
ciary. (11) A Parliamentary form of 
Government as distinct from the presi- 
dential form of Government. (12) 
Article 368 can be amended but can- 
not be amended to empower Parlia- 
‘ment to alter or destroy any of the 
essential features of the Constitution, 
make the Constitution literally or 
practically unamendable, make it 
generally amendable by a bare ma- 
jority in Parliament, confer the power 
of amendment either expressly or in 
effect on the State Legislatures and 
delete the proviso and deprive the 
States of the power of ratification 
which is today available to them in 
certain broad areas. 


893. The Constitution 24th 
Amendment Act was impeached by 
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Mr. Palkhivala on three grounds. 
First, by substituting the words 
“amend by way of addition, variation 
or repeal” in place of the word 
“amendment” in Art. 368 the power 
was widened. Second, the 24th Amend- 
ment made explicit that when Parlia- 
ment makes a constitutional amend- 
ment under Article 368 it acts in exer- 
cise of constituent power. Third, it 
had provided by amendment in Arti- 
cles 13 and 368 that the power in 
Article 13 (2) against abridging ` or 
taking away of the fundamental rights 
shall not apply to any amendment 
under Art. 368. The Constitution 24th 
Amendment Act is, therefore, to be 
construed as empowering Parliament 
to exercise full constituent power of 
the people and to vest in Parliament 
the ultimate legal sovereignty of the 
people as authorising Parliament to 
alter or destroy all or any of the es- 
sential features. basic elements and 
fundamental principles of the Consti- 
tution. Likewise, Parliament is con- 
strued by the Constitution 24th Amend- 
ment Act to be authorised to damage 
or destroy the essence of all or any 
of the fundamental rights. Therefore, 
the amendment must be illegal and 
invalid. 


S. C. 1677 


894, In the alternative it was 
submitted on behalf of the petitioner 
that if the Constitution 24th Amend- 
ment is valid it can be only on a read- 
ing down of the amended provisions 
of Articles 13 and 368 which reading 
would preserve the original inherent 
and implied limitations. Even after 
the Constitution 24th Amendment Act 
Parliament will have no power to al- 
ter or destroy the essential features 
of the Constitution and secondly, fun- 
damental rights are among the essen- 
tial features of the Constitution and, 
therefore, the essence of any of the 
fundamental rights cannot be altered 
or destroyed or damaged even when 
they are sought to be abridged. 


895. The Attorney General 
stressed the background in which 
Article 368 was enacted by the Con- 
stituent Assembly to show that any 
limitation on the amending power was 
never in controversy. The only con- 
troversy was regarding the degree of 
flexibility of an amendment of all 
the provisions of the Constitution. Our 


1678 S. C. [Prs. 895-900] .Kesavananda v. State of Kerala (Ray J.) 


A.I R. 


Constitution. has adopted three me- | ratification of at least one half of the 


thods of amendment of the Constitu- 
tion. Certain provisions of the Consti- 
tution may be amended by a simple 
majority in Parliament. Others may 
be amended .by two-thirds majority. 
The .third category relates to provi- 
sions where amendments must be rati- 
fied. by one half of the States. This 
scheme’ strikes a good balance by pro- 
tecting the rights of the States while 
leaving the remainder of the Consti- 
tution easy to amend. Of the three 
ways of amending the Constitution 
two are laid down in Article 368 itself 
and the third is provided for in about 
24 other Articles. 


896. The Constitutional Advi- 
ser incorporated in his draft Consti- 
tution prepared by him in October, 
1947 a recommendation contained in 


the supplementary Report of the 
Union Constitution Committee. Fol- 
lowing the recommendation of the 


Advisory Committee he included a 
proviso that the provisions in the Con- 
stitution relating to the reservation of 
seats for the Muslims, the Scheduled 
Castes, the Scheduled Tribes. - the 
Indian Christians and the Sikhs, either 
in the Federal Parliament or in any 
Provincial Legislature, should not be 
amended before the expiry of ten 
years from the. commencement of the 
Constitution. 


The Drafting Committee 
in February, 1948 considered the 
provisions for ` amendment. It made 
three material changes in the provi- 
sions made by the Constitutional Advi- 
ser. First, the Committee framed a 
self contained and independent Arti- 
cle regarding the reservation of seats 
in the legislatures for minorities. 
These provisions could not be amend- 
ed for a period of ten years and would 
then cease to have effect unless con- 
tinued in operation by an amendment 
of the Constitution. The second pro- 
posed change gave a limited power of 
initiating constitutional amendments 
to the State legislatures. This power 
related to two matters. These were 
the methods of choosing Governors 
and the establishment or abolition of 
Legislative Councils in the States. The 
third amendment suggested was that 
changes in any of the legislative lists 
(not merely federal List) should receive 
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Provincial legislatures and one third 
of the legislatures of Indian States. 


898. The entire history of the 
power of amendment of the Consti- 
tution shows first that thẹ Draft Con- 
stitution eliminates the elaborate and 
difficult procedures suchas a decision 
by convention or a referendum. The 
powers of amendment are left witb 
the legislatures of the Union and the 
States. Secondly, it is only for amend- 
ments of specific matters that the 
ratification by the State legislatures is. 
required. All other Articles are left to 
be amended by Parliament with only 
limitation of majority of not less than 
a two-thirds of the members of each 
House present and voting and the 
majority of the total membership of 
each House. Thirdly, the provisions 
for amendment of the Constitution 
were made simple and not difficult 
when comparison is made with the 
American and the Australian Constitu- 
tions. 


899. The theory of inherent 
and implied limitations on the amend- 
ing power is based on the assumption 
ofanarrow and restricted meaning of 
the word amendment to suggest that 
the basic features or the essential 
features and the democratic republican. 
character of the Constitution cannot 
be damaged and destroyed. Emphasis 
is laid on the Preamble of the Consti- 
tution to suggest that inherent and 
implied limitations all spring from the 
Preamble. The Preamble is said not 
to be a part of the Constitution. The 
Preamble is said to be unalterable. 
Therefore, it is contended that other 
provisions which gave effect to the 
Preamble cannot be amended. 


900. Reliance is placed on the 
decision of this Court in Berubari 
case, (1960) 3 SCR 250 = (AIR 1960 
SC 845) in support of the proposition 
that the Preamble is not a part of the 
Constitution. The conclusion drawn is 
that no amendment of the Constitu- 
tion inconsistent with the Preamble 
can be made. The Preamble is said 
to be an implied limitation on the 
power of amendment. This Court irn 
Berubari case said that the Preamble 
has never been regarded as the source 
of any substantive power, because 
such powers are expressly granted in 
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the. body of the Constitution. This 
Court said “what is true about the 
powers is equally true about prohibi- 
tions and limitations”. In Berubari 
case it was suggested that the Pream- 
ble to the Constitution postulated that 
like a democratice republican form of 
the Government the entire territory 
of India was beyond the reach of Par- 
liament and could not be affected 
either by ordinary legislation or even 
by constitutional amendment. The 
Preamble was invoked to cut down 
the power to cede territory either by 
ordinary law or by amendment of the 
Constitution. This Court said that the 
Preamble is, in the words of Story 
“a key to open the minds of the 
makers, but nevertheless the Pream- 
ble could not be said to postulate a 
limitation on one of the very impor- 
tant attributes of sovereignty”. This 
Court rejected the theory that the 
Preamble can impose serious limita- 
tions on the essential attribute of 
sovereignty. The suggested limitation 
that the Preamble affirmed the in- 
violability of the territory of India 
so that the power of amendment 
should be implied limited to exclude 
the ceding territory is negatived by 
this decision. 


901. The petitioner’s conten- 
tion that the Preamble is not a part 
of the Constitution is nullified by the 
petitioner’s reference to and reliance 
on thẹ Preamble as the source of all 
inherent limitations. The Berubari 
case held that Article 1 could be 
amended under Article 368 and a part 
of the territory of India could be 
ceded by such amendment. The Pream- 
ble did not limit the power to cede 
territory by amendment of Article 1. 


902. In the Berubari case there 
is an observation that the Preamble 
is not a part of the Constitution. The 
Preamble was taken up by the Con- 
stituent Assembly at the end as it nad 
to be in conformity with the Consti- 
tution. The Preamble was debated and 
voted upon and the motion “The Pre- 
amble stand part of the Constitution” 
was adopted. Therefore, Mr. Seervai 
rightly contended that the Preamble 
is an integral part of the statute. The 
Preamble can be repealed (See Craies 
on Statute 6th Ed. page 200 seq. and 
Halsbury Laws of England. 3rd Ed. 
Vol. 36 p. 370). 
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903. In Gopalan case:1950 SCR 
88 = (AIR 1950 SC 27) an argument 
was advanced on the Preamble that 
the people gave themselves guaran- 
teeing to the citizens fundamental 
rights, and, therefore, the provisions 
of Part III must be construed as being 
paramount to the legislative will as 
otherwise the fundamental rights to 
life and personal liberty would have 
no protection against legislative action. 
Patanjali Sastri. J. said that the high 
purpose and spirit of the Preamble as 
well as the constitutional significance 
of a declaration of Fundamental Rights 
should be borne in mind. The lan- 
guage of the provisions, it was said 
there, could not be stretched in dis- 
regard of the cardinal rule of inter- 
pretation of any enactment, constitu- 
tion or other, that its spirit no less 
than its intendment should be collect- 
ed primarily from the natural mean- 
ing of the words used. The words 
“procedure established by law” in: 
Article 21 must be taken to refer to 
a procedure which had a statutory: 
origin. The word “law” was said not 
to mean the immutable and universal 
principles of natural justice. The rea- 
soning given by Patanjali Sastri, J. 
was “no procedure is known or can 
be said to have been established by 
such vague and uncertain concepts as: 
the immutable and universal princi- 
ples of natural justice”. This Court in. 
Gopalan case refused to read due pro~ 
cess as an implication of the Consti- 
tution. 


904. In the Kerala Education 
Bill 1957 case 1959 SCR 995 = (AIR 
1958 SC 956) Das, C. J. referred to 
the Preamble and said “to implement. 
and fortify the supreme purpose set 
forth in the Preamble, Part III of our 
Constitution has provided for us cer- 
tain fundamental rights”. In the same 
case, Das, C. J. said “so long as the. 
Constitution stands as it is and is not 
altered, it is inconceivably the duty 
of this Court to uphold the funda- 
mental rights and thereby honour our 
sacred obligation to the minority 
community who are of our own.” This 
Observation shows that fundamental 
rights can be amended and the Pre- 
amble does not stand in the way. 


905. In Basheshar Nath v. 
C.I.T. Delhi (1959) Supp. 1 SCR 528: 
= (AIR 1959 SC 149), Bhagwati, J. re-- 
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ferred to the Preamble in discussing 
the question of waiver of fundamental 
right and compared our Preamble to 
the Preamble to the United States 
Constitution. The Preamble to the 
American Constitution is without the 
Bill of Rights and the Bill of Rights 
which became part of the United 
States Constitution substantially al- 
tered its character and broadly speak- 
ing, differed in no way, in principle, 
from our fundamental rights. 

906. The Preamble is properly 
resorted to where doubts or ambigui- 
ties arise upon the words of the en- 
acting part. If the enacting words are 
clear and unambiguous, there is little 
room for interpretation, except the 
eases leading to an obvious absurdity, 
or to a direct overthrow of the inten- 
tion expressed in the Preamble. This 
is the view of Story. The Preamble 
can never be resorted to enlarge the 
powers confided to the general gov- 
ernment. The Preamble can expound 
the nature. extent and application of 
the powers actually conferred by the 


Constitution and not substantively 
create them. 
‘907. The decisions of this 


Court in Gopalan case, the Coal Bear- 
ing Areas Act case (1962) 1 SCR 44= 
{AIR 1961 SC 954) and State of Rajas- 
than v. Leela Jain (1965) 1 SCR 276 
=(ATR 1965 SC 1296) are that if the 
language of the enactment is clear the 
Preamble cannot nullify or cut down 
the enactment. The Judicial Commit- 
tee in Secy. of State for India v. 
Maharajah of Bobbili ILR 43 Mad 529 
= (ATR 1919 PC 52) said that the 
legislature may well intend that the 
enacting part should extend beyond 
the apparent ambit of the Preamble 
or the immediate mischief. See also 
Attorney General v. Prince Ernest 
Augustus of Hanovar 1957 A.C. 436, 
The American decision in Henning 
Jacobson v. Commonwealth of Mas- 
‘sachusetts (1905) 197 U.S, 11 indicates 
‘that power is not conferred by the 
Preamble but must be found in the 
Constitution. 


908. The Preamble may be 
relevant in the case of an ambiguity 
in an enactment in a statute. A sta- 
‘tute does not contain an amending 
power for the simple reason that the 
‘statute can be amended under legis- 
Jative power. The Attorney General 
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rightly said that the Preamble in a 


Constitution refers to the frame of 
the Constitution at the time of the 
Preamble, and, therefore, it can pos- 


sibly have no relevance to the consti- 


tuent power in the future, when that 
Constitution itself can be changed. The 
position would be the same so far as the 
Preamble is concerned whether the 
constituent power is exercised by the 
amending body provided for by the 
people themselvesin the Constitution 
orby referendum if so provided for in 
the Constitution. The Attorney Gene- 
ral supported this submission by rely- 
ing on the views of Canaway and 
Wynes on the similar interpretation 
of Section 128 of the Australian Con- 
stitution. 


$09. Canaway in the Failure 
of Federalism in Australia in discuss- 
ing section 128 of the Australian Con- 
stitution under the heading “Altera- 
tion of the Constitution” expresses 
the view that the section must he 
read as a substantive grant of power 
to alter the Constitution and that the 
negative form of the section in no way 
detracts from the amplitude of that 
power. Canaway further says that it 
is not permissible to refer to the Pre- 
amble in connection with the effect of 
Section 128 and if nevertheless such 
reference is made there is nothing ad- , 
verse to the conclusion that there is 
full power of amendment. The Pre- 
amble recites a preliminary agreement 
to unite in one indissoluble Federal 
Commonwealth. Section 128 of the 
Australian Constitution forms an in- 
tegral part or the Constitution. As 
from the time of the agreement it 
must have been contemplated that 
the Constitution should be alterable to 
the full extent of power conferred by 
that section. Therefore, the word 
“alter” in Section 128 of the Austra- 
lian Constitution is not restricted by 
any reference to the Preamble. 


910. Wynes in Legislative, Ex- 
ecutive and Judicial Powers in Austra- 
lia 4th Ed. at pp. 505-506 expresses 
the view that apart from the rule 
which excludes the Preamble general- 
ly from consideration in statutory in- 
terpretation it is clear that, when all 
is said and done, the Preamble at the 
most is only a recital of a present 
intention. The insertion of an express 
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reference to an amendment in the 
Constitution itself is said to operate as 
a qualification upon the mere recital 
of the reasons for its creation. 


911. At the second reading of 
the Draft Constitution in the Consti- 
tuent Assembly a resolution was ad- 
opted that the Preamble do form part 
of our Constitution. The Preamble is 
a part of the Constitution. On 26 Nov- 
ember, 1949 certain Articles of the 
Constitution were brought into force. 
Article 393 did come into force on 26 
November, 1949. Therefore, the Pre- 
amble did not come into force on 26 
November, 1949. As regards general 
laws the position is that the Preamble 
has been treated as part of the statute. 


912. Clear constitutional pro- 
visions are imperative both on the 


legislatures and the Courts. Where a 
constitutional provision is comprehen- 
sive in scope and leaves no room for 
interpretation the Court is without 
power to amend, add to or detract 
from a constitutional provision or to 
create exceptions thereof by implica- 
tion (See Corpus Juris Secundum 
Vol. 16 p. 65). Where the people ex- 
press themselves in careful and mea- 
sured terms in framing the Constitu- 
tion and they leave as little as possible 
to implications, amendments or changes 
in the existing order or conditions can- 
not be left to inserting implications 
by reference to the Preamble which 
is an expression of the intention at 
the time of the framing of the Con- 
stitution. Therefore, the power to 
amend the Constitution is not rest- 
ricted and controlled by the Pream- 
ble. 


913. The contention that es- 
sential features are not amendable 
under Article 368 as it stood before 
the Constitution 24th Amendment Act 
is not only reading negative restric- 
tions on the express power of amend- 
ment but is also putting the clock 
back. One of the salutary principles of 
construction of a statute is to be found 
in R, v. Burah (1878) 3 AC 889. It 
was a case to determine whether the 
prescribed limitations of a colonial 
legislature had been exceeded. The 
Judicial Committee said that a duty 
must be performed by looking to the 
terms of the instrument by which af- 
firmatively legislative powers are crea- 
ted, and by which, negatively, they 
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are restricted. “If what has been done 
is legislation within the general scope 
of the affirmative words which give 
power, and if it violates no express 
condition or restriction by which that 
power is limited, it is not for any 
court of justice to enquire further or 
to enlarge constructively those condi- 
tions and restrictions’. The maxim 
Expressum facit cessare tacitum was 
Similarly applied in Webb v. Outrim, 
1907 AC 81 (89). The theory of im- 
plied and inherent limitations can be 
best described as a subtle attempt to 
annihilate the affirmative power of 
amendment. Lord Halsbury in Field- 
ing v. Thomas, 1896 AC 600 said that 
if the legislature had full power to 
make laws it was difficult to see how 
the power was taken away. The power 
is always sufficient for the purpose. 
Lord Dunedin in Whiteman v. Sadler 
1910 AC 514 said “express enactment 
shuts the door to further implication”. 


914. It was said that the es- 
sential features could be amended by 
way of improvement but could not be 
damaged or destroyed. It was said 
India could not be converted into a 
totalitarian dictatorship. The entire ap- 
proach of the petitioner to the power 
of amendment contained in Art. 368 
ignores the fact that the object of the 
Constitution is to provide for the 
organs of State like the judicature, 
legislature and the executive for the 
governance of the country. Apart 
from the essential functions of de- 
fence against external aggression and 
of maintenance of internal order a 
modern State is organized to secure 
the welfare of the people. India is a 
sovereign democratic republic which 
means that Parliament and State legis- 
latures are elected on adult universal 
suffrage. The country is governed by 
of government 
with ministries responsible to the 
House of the People and to the legis- 
lative Assemblies respectively. In a 
democracy the determination of poli- 
cies to be pursued can only be deter- 
mined by a majority vote cast at elec- 
tion and then by a majority of the 
elected representatives in the legisla- 
ture. Holmes, J., said “In a demo- 
cracy the people have the right to em- 
body their opinion in law”. 


915. The argument that if un- 
bridled power were conferred the 
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Constitution could be subverted or 
destroyed is not supported by actual 
experience in India. Mr. :‘Seervai em- 
phasised that since 1951 when Shan- 
kari Prasad case recognised unlimited 
power of amendment till Golak Nath 
case in 1967 the normal democratic 
process of the departments of the 
State functioned as provided by the 
Constitution. Elections have been held 
as provided by the Constitution. If 
any body or organised party were 
bent upon subverting our free Con- 
stitution, then even if there were no 
power of amendment, Parliament has 
powers which would enable such des- 
truction to be brought about. Great 
and wide powers are conferred for 
the governance of great sovereign 
countries and such powers cannot be 
withheld on the ground that they may 
be used externally or oppressively. 
Well-settled principles of construction 
in interpreting constitutions preclude 
limiting the language of the Constitu- 
tion by political, juristic or social con- 
cepts independently of the language 
of the Constitution to be interpreted. 
This Court in Deep Chand v. State 
of Uttar Pradesh, (1959) Supp. 2 SCR 
8 = (AIR 1959 SC 648), relied on 
the test laid down in (1878) 5 Ind App 
179 that the terms of the instrument 
by which affirmatively the powers are 
created. and by which they are nega- 
tively restricted are to be looked into. 
The Judicial Committee in Attorney 
General for Ontario v. Attorney Gene- 
ral for Canada. 1912 AC 571 tersely 
stated the legal principle as follows: 
“If the text is explicit the text is con- 
clusive, alike in what it directs and 
what it forbids’. This is the golden 
rule of construction of a written Con- 
stitution. 


916. In Gopalan case, 1950 SCR 
88 = (AIR 1950 SC 27) this Court was 
invited to read into the Constitution 
implications derived from the “spirit 
of the Constitution”. Kania, C. J. said 
that to strike down the law on an 
assumed principle of construction 
would be “to place in the hands of the 
judiciary powers too great and too 
indefinite either for its own security 
or the protection of private rights”. 
Kania, C. J. also said that a large and 
liberal interpretation should be given 
to..the Constitution. That does not 
mean that a Court is free to stretch 
or pervert the language of the Consti- 
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tution in the interest of any legal or 
constitutional theory. This Court in 
Keshavan Madhavan Menon v. State 
of Bombay 1951 SCR 228 = (AIR 
1951 SC 128) rejected the contention 
that the spirit of the Constitution 
should be invoked in interpreting the 


Constitution. In Benoari Lal Shar- 
ma case, 72 Ind App 57 = (AIR 
1945 PC 48) the Privy Coun- 


cil reversed the judgment of the 
Federal Court observing that ques- 
tions of jurisprudence or policy were 
not relevant to the construction of 
power conferred in an affirmative lan- 
guage and not restricted in any nega- 
tive terms. 


917, A Constitution is essen- 
tially a frame of government laying 
down governmental powers exercisa- 
ble by the legislature, executive and 
the judiciary. Even so other provisions 
are included in the Constitution of a 
country which provisions are consi- 
dered by the framers of that Consti- 
tution to have such special importance 
that those should be included in the 
Constitution or organic law. Thus all 
provisions of the Constitution are es- 
sential and no distinction can be made 
between essential and non-essential 
features from the point of view of 
amendment unless the makers of the 
Constitution make it expressly clear 
in the Constitution itself. The Attor- 
ney General rightly said that if the 
positive power of “amendment of this 
Constitution” in Article 368 is restrict- 
ed by raising the walls of essential 
features or core of essential features, 
the clear intention of the Constituent 
Assembly will be nullified and that 
would make a mockery of the Consti- 
tution and that would lead to destruc- 
tion of the Constitution by paving the 
way for extra constitutional or revolu- 
tionary changes in the Constitution. 
The theory of implied and inherent 
limitations cannot be allowed to act as 
a boa constrictor to the clear and un- 
ambiguous power of amendment. 


918. If there is no express 
prohibition against amendment in 
Article 368 the omission of any such 
restriction did not intend to impose 
any restriction. When certain restric- 
tions are imposed it is not intended 
that other undefined restrictions 
should be imposed by implication. The 
general rule is not to import into sta- 
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tutes words which are not found 
there. Words are not to be added by 
implication into the. language of a 
statute unless it is necessary to do so 
to give the paragraph sense and mean- 
ing in its context. If a matter is al- 
together omitted from a statute it is 
not allowable to insert it by implica- 
tion. Where the language of an Act 
is clear and explicit, effect is to be 
given to it whatever may be the con- 
sequences. The words of the statute 
speak the intention of the legislature. 
Where the reading of a statute pro- 
duces an intelligible result there is 
no ground for reading any words or 
changing any words according to what 
may be supposed intention of the legis- 
lature. If a statute is passed for the 
purpose of enabling something to be 
done but omits to mention in terms 
some detail which is of great impor- 
tance to the proper performance of the 
work which the statute has in con- 
templation the courts are at liberty to 
infer that the statute by implication 
empowers the details to be carried 
out. The implication is to empower 
the authority todo that which is neces- 
sary in order to accomplish the ulti- 
mate object. 


919. The implication sought 
to be raised by Mr. Palkhivala is for 
the purpose of reading negative words 
into Article 368 to destroy the posi- 
tive power to amend. The provisions 
of our Constitution in the light of his- 
torical background and special pro- 
blems of the’ country will show that 
no provision can be considered as non- 
essential. The Constitution-makers did 
not think so. The Attorney General 
rightly contended that no one has the 
power or authority to say that any 
single provision is more essential than 
another or that the amending power 
under Article 368 does not operate on 
any provision on the ground of alleged 
essentiality when Article 368 provides 
amendment of this Constitution which 
obviously means the whole Constitu- 
tion including every provision. Ina 
Constitution different methods of 
amendment may be laid down depend- 
ing upon the degree of importance 
attached to particular parts of the Con- 
stitution. Apart from the language of 
Article 368 the draft Constitution as 
it emerged through the Constituent 


_ Assembly shows that no provision of 
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the Constitution. was excepted 
the amending power. 


920. The provisions for the | 
purpose of amendment were divided 
into four categories. The first two 
categories are to be found in Art. 368. 
Certain provisions require ratification 
by the requisite number of States as 
are mentioned in the proviso. Other 
provisions which do not fall within 
the proviso are amendable by a dou- ° 
ble majority provided there. The third 
category consists of Articles 4, 169, 
240 (1), paragraph 7 Schedule 5, and 
paragraph 21 Schedule 6. The fourth 
category consists of provisions which _ 
were said by the Attorney General to 
confer enabling power on Parliament 
to change the provisions by the ex- 
pression “unless Parliament otherwise 
provides” or similar expression. He 
gave the examples which are Arti- 
cles 73 (2), 100 (3), 105 (8), 118° (2). 
120 (2), 125, 133 (3), 171 (2), 189 (3), 
194 (3), 210 (2), 241 (2), 283 (1) and 
A4 285 (1) and (2), 343 (3), 345, 348 
1). 


from 


921. The character of the pro- 
visions which are amendable under 
the proviso to Article 368 itself shows 
that the petitioner’s submission that 
essential features are unamendable 
is a baseless vision. Article 54 speaks 
of the method of election of the Presi- 
dent. This may be changed. The 
manner or scale of representation of 
the different States in regard to the 
election of the President may also be 
changed. The executive power of the 
Union and the States may be changed. 
Chapter IV of Part V (the Union Judi- 
ciary), Chapter V of Part VI (the 
High Courts in the States) are also 
mentioned in Article 368 as liable to 
be changed. Article 141 may also be 
changed. Chapter I of Part XI and 
the Seventh Schedule (legislative rela- 
tions between Union and the States) 
may be changed. The representation 
of the States in Parliament (Articles 80 
and 81) may be changed. The number 
of representation may be increased or 
reduced. The method of election of 
such representatives as Parliament 
may by law prescribe and the number 
of the members of the House of the 
People may be increased or reduced. 
The method of election to the House 
of People may be changed. Finally 
the provisions of Article 368 itself, 


`” Parliament cannot 
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which is the most important part of 
the Constitution may be changed. 


922. To find out essential or 
non-essential features is an exercise in 
imponderables. When the Constitution 
does not make any distinction between 
essential and non-essential features it 
is incomprehensible as to how such a 
distinction can be made. Again, the 
question arises as to who will make 
such a distinction. Both aspects ex- 
pose the egregious character of inhe- 
rent and implied limitations as to 
essential features or core of essential 
features of the Constitution being un- 
amendable, Who is to judge what the 
essential features are? On what tou- 
chstone are the essential features to 
be measured? Is there any yardstick 
by which it can be gauged? How much 
is essential and how much is not es- 
sential? How can the essential features 
or the core of the essential features 
be determined? If there are no indi- 
cations in the Constitution as to what 
the essential features are the task of 
amendment of the Constitution þe- 
comes an unpredictable and indeter- 
minate task. There must be an objec- 
tive data and standard by which it 
can be predicated as to what is essen- 


. tial.and what is not essential. If Par- 


liament cannot judge these features 
amend the Cons- 
‘ titution. If, on the other hand 
amendments are carried out by Par- 
: liament the petitioner contends that 
eventually court will find out as to 
whether the amendment violates or 
abridges essential features or the core 
of essential features. In the ultimate 
analysis it is the Court which will 
: pronounce on the amendment as to 
- whether it is permissible or not. This 
. construction will have the effect of 
robbing Parliament of the power of 
amendment and reposing the final 
power of expressing validity of amend~ 
ment in the courts. 


923. Mr. Palkhivala said that 
though the essential features could 
be amended the core of essential fea- 
tures could not be amended. He said 
that there was no esoteric test to 
find out what is essential and what is 
not essential and if no precise defini- 
tion could be given that was no reason 
to hold that the essential features and 
the core of essential features could be 
amended. It was said that the appre- 
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ciation of the trained judicial mind 
is the only way to find out what es- 
sential features are. 


924. Mr. Seervai rightly con- 
tended that there is no foundation for 
the analogy that just as Judges test 
reasonableness in law, similarly the 
judicial mind will find out the essen- 
tial features on the test of reasonable- 
ness. Reasonableness in law is treat- 
ed as an objective criterion because 
reason inheres in man as rational be- 
ing. The citizen whose rights are af- 
fected applies reason and when he 
assails a law he possesses a standard 
by which he can persuade the Court 
that the law is unreasonable. The 
legislature which makes a law has 
the standard of reasonableness and 
has the further qualification to apply 
the standard because of familiarity 
with the needs, desires and the wants 
of the people whom the legislature 
represents. As regards the Judge not 
only does he share the reasonableness 
of the reasonable man but his trained 
mind enables him to see certain as- 
pects clearly. The process of judicial 
review of legislation as laid down by 
Courts is that the Court will start with 
the presumption that laws enacted are 
reasonable. The objective standard is 
reasonableness, That is why in the law 
of contract reasonable price is to he 
ascertained by the Courts. In the law 
of torts the Courts find out what rea- 
sonable care is. In the law of property 
reasonable conduct is found out by 
the Courts to avoid evil consequences. 
Reasonableness is to be judged with 
reference to the right which is re- 
stricted when Article 19 is considered. 


925. The American Courts 
evolved a test of reasonableness by 
the doctrine of substantive due pro- 
cess which means not that the law is 
unreasonable but that on political, 
social and economic grounds the majo- 
rity of Judges consider that the law 
ought not be permitted to be made. 
The crucial point is that in contradis- 
tinction to the American Constitution 
where rights are couched in wide gene- 
ral terms leaving it to the Courts ta 
evolve necessary limitations our Con- 
stitution limited it by precise words 
of limitation as for example in Arti- 
cles 19 and 21. In Article 21 the Con- 
stitution-makers substituted ‘“proce- 
dure established by 


law” for the 


™- 


1973 


words “due process of law”. The rea- 
son for the change was that the pro- 
cedure established by law was specific. 
The framers of the Constitution nega- 
tived the vague indefinite reason- 
ableness of laws on political, social and 
economic grounds. In Gopalan case 
due process was rejected. by clearly 
limiting the rights acquired and by 
eliminating the indefinite due process. 
The Constitution makers freed judi- 
cial review of subjective determina- 
tion. Due process as a test of invali- 
dity of law was deliberatively withheld 
or denied. Courts are not concerned 
with the wisdom or policy of legis- 
lation. The Courts are equally not 
concerned with the wisdom and policy 
of amendments to the Constitution. 


926. Reliance was placed by 
Mr. Palkhivala on Ridge v. Baldwin 
1964 A.C, 40 where it is said that opi- 
nions that natural justice is so vague 
as to be practically meaningless, are 
tainted by the perennial fallacy that 
because something cannot be cut and 
dried or nicely weighed or measured 
therefore it does not exist. In the same 
case it was said that the idea of negli- 
gence is equally insusceptible of exact 
definition, but what a reasonable man 
would regard as fair procedure in 
particular circumstances and what he 
would regard as negligence in parti- 
cular circumstances are equally capa- 
ble of serving as tests in law. Extract- 
ing those observations it was said by 


Mr. Palkhivala that though the 
border-line between essential fea- 
tures and non-essential features 


could not be stated or it was not pos- 
sible to specify exhaustively the 
amendment which could be invalid on 
that principle yet there was no reason 
why the principle of inherent and im- 
plied limitations to amend our Consti- 
tution should not be accepted. In- 
herent and implied limitations cannot 
originate in an oracle when the Con- 
stitution does not contain any express 
prohibition against amending any pro- 
vision. When Article 368 speaks of 
changes in the provisions of the Con- 
stitution as are set out in clauses (a) 
to (d) of the proviso it is manifest that 
the makers of the Constitution ex- 
pressed their intention with unerring 
accuracy that features which can 
broadly be described as federal fea- 
tures, and from that point of view 
“Essential features” could be amended. 
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In the face of these express provi- 
sions it is impossible to hold that the 
Constitution does not contemplate an 
amendment of the so-called essential 
features of the Constitution. The proviso 
confers that power with relation to 
the judiciary, the executive and the 
legislature, none of which could be 
said to be inessential. Indeed it is dif- 
ficult to imagine that the Constitution 
contained any provision which was 
inessential. It need be hardly said that 
amendment not only means alteration, 
addition or repeal of provision but also 
deletion of some part, partial repeal 
and addition of a new part. 


927. It was said that if our 
Parliamentary system was changed to 
a Presidential system it would be 
amending the core of our Constitution. 
But such a change is permissible under 
Article 368. Whether the people would 
adopt such an amendment is a dif- 
ferent matter and does not fall for 
consideration here. The core of the 
federal form of Government in our 
country is greater power in the Union 
Parliament than States for preserving 
the integrity of the country. There can 
be changes by having a confederation 
or by conferring greater power on the 
Centre. These contentions about un- 
amendability of essential features do 
not take into consideration that the 
extent and character of any change in 
the provisions of the Constitution is 
to be determined by legislatures as. 
amending bodies under Article 368 and 
as representatives of the people in a 
democracy and it is not the function 
of the Courts to make any such deter- 
mination. 


928. Mr. Palkhivala contends 
that the Constitution 24th Amendment 
Act is unconstitutional because Par- 
liament cannot exceed the alleged im- 
plied and inherent limitations on the 
amending power as it stood before the 
24th Amendment. The 24th Amend- 
ment has substituted the marginal note 
“Power of Parliament to amend the 
Constitution and procedure therefor” 
for the original note “procedure for 
amendment of the Constitution’. This 
change is due te the fact that accord- 
ing to the leading majority judgment 
in Golak Nath case the unamended 
Article dealt only with the procedure 
for amendment and that the power of 
amendment was in the residuary 
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power of legislation. The 24th Amend- 
ment has declared that the power to 
amend the Constitution is in Art. 368. 
That was the view of this Court in 
earlier decisions. That was the mino- 
rity view in Golak Nath case. By 
amendment that view has become the 
constitutional mandate. 


929. The other change as a 
result of the 24th Amendment is that 
“Parliament may in the exercise of 
its constituent power amend” in place 
of the words “amendment of this 
Constitution may be initiated.’ The 
reasons for this change are to give 
effect to the decisions of this Court in 
Shankari Prasad case which in consi- 
dering the validity of the First 
Amendment recognised and affirmed 
the vital distinction between constitu- 
ent power and legislative power and 
decided that the word “law” in Arti- 
cle 13 (2) applied to the exercise of 
legislative power and did not apply to 
an amendment of the Constitution. In 
Sajjan Singh case the same distinction 
was upheld by the majority of this 
Court. In Golak Nath case the ma- 
jority and the concurring judgment 
denied the distinction between legis- 
lative and constituent power and held 
that Article 13 (2) applied to an 
amendment of the Constitution under 
Article 368 because there was no dis- 
tinction between legislative and cons- 
tituent power. As a consequence the 
leading majority judgment in Golak 
Nath case held that Parliament could 
not amend fundamental rights. The 
dissenting judgments in Golak Nath 
case upheld the vital distinction be- 
tween legislative and constituent 
powers and held that the decision in 
Shankari Prasad case and the majo- 
rity decision in Sajjan Singh case 
were correct and that Parliament had 
power to amend the fundamental 
rights since an amendment of the 
Constitution was not law within the 
meaning of Article 13 (2). These fea- 
tures give the reason why the ex- 
pression “Parliament may in the exer- 
cise of constituent power” was intro- 
duced by the 24th Amendment. Par- 
liament took notice of two conflicting 
views and the unamended Art. 368. 
Parliament took notice of the prepon- 
derating judicial opinion in favour of 
the view that Article 368 contained 
the power of amendment and that 
power was a constituent power. Wan- 


A.L RB. 
choo, J. held that the power under 
Article 368 is constituent power tò 
change the fundamental law, that is 
to say the Constitution. The constitu- 
ent power under the Constitution be- 
longed to Parliament because the 
Constitution gave it. The 24th Amend- 
ment made explicit what the judg- 
ment in Shankari Prasad case and the 
majority judgment in Sajjan Singh 
case and the dissenting judgments in 
Golak Nath case said. namely, that 
Parliament has the constituent power 
to amend the Constitution. 


930. The unamended Article 
used the words “An amendment of 
this Constitution”. The 24th Amend- 
ment used the words “Parliament may 
seca ted amend by way of addition, vari- 
ation or repeal any provision of this 
Constitution.” This has been done be- 
cause the leading majority judgment 
in Golak Nath case expressed the 
view that there is considerable force 
in the argument that the expression 
“amendment” in Article 368 has a 
positive and negative content in exer- 
cise of which Parliament cannot des- 
troy the structure of the Constitution 
but it can only modify the provisions 
thereof within the framework of the 
original instrument for its better 
effect. This observation in Golak Nath 
case raised a doubt as to the meaning 
of the word “amendment”. The 24th 


Amendment has expressly clarified 
that doubt. 

931. The leading majority 
judgment and the concurring judg- 


ment in Golak Nath case both held 
that the fundamental rights could not 
be amended by Parliament. The lead- 
ing majority judgment with reference 
to the meaning of the word “amend- 
ment” and without deciding the 
matter observed that there was great 
force in the argument that certain 
fundamental features e. g. the con- 
cept of federalism, the institutions of 
the President and the Parliamentary 
executive could not be absolished by 
amendment. Shankari Prasad case, 
Sajjan Singh case and the dissenting 
minority judgment in Golak Nath case 
took the view that every provision of 
the Constitution could be amended 
in exercise of constituent power. As a 
necessary corollary, the 24th Amend- 
ment excludes the operation of Arti- 
cle 13 by amending Article 13 by a 


1973 


new sub-article (4) that nothing in 
Article 13 shall apply to any amend- 
ment of this Constitution under Arti- 
cle 368. The amendment of Article 13 
by an insertion of sub-article (4) is 
also reinforced by the opening words 
introduced in Article 368 by the 24th 
Amendment, viz., notwithstanding 
anything contained in this Constitu- 
tion, which would certainly exclude 
Article 13. 


The Constitution 24th Amendment 
Act raises three aspects. First, does 
the word “amend” include abrogation 
or repeal of the whole Constitution? 
Does amendment mean that there is 
some feature of the Constitution 
which cannot be changed. Secondly, 
what light does the proviso to Art. 368 
throw on the nature of the amending 
power and on the doctrine of inherent 
and implied limitations on the amend- 
ing power that essential features of 
the Constitution cannot be damaged or 
destroyed. Thirdly, does clause (e) of 
the proviso to Article 368 enable Par- 


liament and the requisite majority of - 


the States to increase the power of 
amendment that was conferred by 
Article 368. 


932. Article 368 in the un- 
amended form contained power as 
well as self executing procedure 
which if followed by the prescribed 
authorities would result in an amend- 
ment of the Constitution. Both the 
Attorney General and Mr. Seervai 
rightly said that the words “Consti- 
tution shall stand amended” in Arti- 
cle 368 will exclude a simple repeal 
that is without substituting anything 
in place of the repealed Constitution. 
If the Constitution were totally re- 
pealed and a vacuum was created it 
could not be said that the Constitu- 
tion stands amended. The Constitution 
means the mode in which a State is 
constituted or organised specially as 
to the location of sovereign power. 
The Constitution also means the sys- 
tem or body of fundamental princi- 
ples according to which the nation, 
State and body politic is constituted 
and governed. In the case of a written 
Constitution the Constitution is more 
fundamental than any particular law 
and contains a principle with which 
all legislation must be in harmony. 
Therefore, an amendment of the Cons- 
titution is an amendment of something 
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which provides a system according to 
which a State or nation is governed. 
An amendment of the Constitution is 
to make fundamental changes in the 
Constitution. Fundamental or basic 
principles can be changed. There can 
be radical change in the Constitution 
like introducing a Presidential sys- 
tem of Government for a cabinet sys- 
tem or a unitary system for a federal 
system. But such amendment would 
in its way bring all consequential 
changes for the smooth working of 
the new system. 

933. However radical the 
change the amendment must provide 
for the mode in which the State is 
constituted or organised. The question 
which was often put by Mr. Palkhi- 
vala drawing a panorama of a totali- 
tarian State in place of the existing 
Constitution can be simply answered 
by saying that the words “The Cons- 
titution shall stand amended” indi- 
cate that the Constitution of India is 
being referred to. The power of 
amendment is unlimited so long as the 
result is an amended Constitution, 
that is to say, an organic instrument 
which provides for the making, inter- 
pretation and implementation of law. 


934. The theory of unamend- 
ability of so-called essential features 
is unmeritorious in the face of ex- 
press provisions in Article 368 parti- 
cularly in clauses (a) to (d) of the 
proviso. Clauses (a) to (d) relate to 
66 Articles dealing with some of the 
most important features of the Cons- 
titution. Those Articles relate to the 
judiciary, the legislature and the exe- 
cutive. The legislative relations be- 
tween the Union and the States and 
the distribution of legislative power 
between them are all within the am- 
bit of amendment. 


935.. The question which was 
raised by Mr. Palkhivala as to whe- 
ther under proviso (e) to the un- 
amended Article 368 the power of 
amendment could be Increased is ans- 
wered in the affirmative. The reasons 
broadly stated are three. 


936. First, under Article 368 
proviso (e) any limitation on the 
power of amendment alleged to be 


found in any other Article of the 
Constitution can be removed. The full 
magnitude of the power of amend- 
ment which would have existed but 
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for the limitation could be restored 
and the power of amendment increas- 
ed. In Golak Nath case the majority 
view was that Article 13 (2) operated 
as a limitation on the power of 
amendment. The 24th Amendment 
took note of that decision and remove- 
ed all doubts by amending Art. 13 (2) 
and providing a new sub-article (4) 
there and also by amending Art. 368 
to the effect that Article 13 (2) shall 
not apply to any amendment of the 
Constitution. If the express limita- 
tion which had been judicially held 
to constitute a bar to the amendment 
of fundamental rights could be re- 
moved by amending Article 368 under 
clause (e) to the proviso any other 


alleged implied limitation can be 
similarly removed. 

937. secondly, judicial deci- 
sions show that by amending the 


Article conferring the power of 
amendment a greater power to amend 
the Constitution can be obtained than 
was conferred by the original Article. 
In Ryan case, 1935 Ir. Rep. 170 all 
the learned Judges excepting the 
Chief Justice held that by first 
amending Section 50 of the Irish 
Constitution which conferred the 
power of amendment subject to cere 
tain restrictions thereon so as to re- 
move the restrictions contained in that 
section, the Irish Parliament effective- 
ly increased its power in the sense 
that an amendment could be made 
which those express restrictions would 
have prohibited. Again, in Rana- 
singhe case, 1965 AC 172, it was said 
that a legislature has no power to 
ignore the conditions of law making 
that are imposed by the instrument 
which regulates its power. This res- 
triction created by the instrument 
exists independently of the question 
whether the legislature is sovereign 
or whether the Constitution is uncon- 
trolled. The Judicial Committee held 
that “such a Constitution can indeed 
be altered or amended by the legisla- 
ture if the regulating instrument so 
provides and if the terms of those 
provisions are complied with and the 
alteration or amendment may include 
the change or abolition of those very 
provisions.” Thus a controlled Constitu- 
tion can be converted into an uncon- 
trolled Constitution vastly increasing 
the power of amendment. 
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Article 


938. 


Thirdly, 
amend 


the 


the 
amending 
must include the power to 
add, alter or repeal any part 
of that Article and there is no reason 
why the addition cannot confer a 
power of amendment which the autho- 
rities named in Article 368 did not 
possess. By the exercise of the amend- 
ing power provision can be made 
which can increase the powers of 
Parliament or increase the powers of 
the States. Again, by amendment 
future amendments can be made more 
difficut. The picture drawn by Mr. 
Palkhivala that a future amendment 
would be rendered impossible either 
by absolutely forbidding amendment 
or by prescribing an impractically 
large majority does not present any 
legal impediment to such an amend- 
ment. The safeguard against such ac- 
tion is external. The contingency of 
any such amendment being proposed 
and accepted is extremely remote be- 
cause such an amendment might sow 
the seeds of revolution which would 
be the only way to bring about the 
change in the Constitution. The Soli- 
citor General rightly said that the 
effect of the amendment is that “it 
shall stand amended in accordance 
with the terms of the Bill’. The pro- 
duct is not required to be “this Cons- 
titution”. It will not be identically the 
old Constitution. It will be a chang- 
ed or amended Constitution and its 
resemblance will depend on the ex- 
tent of the change. More rigid pro- 
cess like referendum or initiative or 
greater majority or ratification by a 
larger number of States might be in- 
troduced by amendment. 

939. It is important to note 
that proviso (e) to Article 368, name- 
ly, the power to amend Article 368 is 
unlike perhaps some Constitutions 
which were before the Constituent 
Assembly when our Constitution was 
framed. Neither the American nor 
the Australian Constitution provided 
for any power to amend the amending 
provision itself. The Attorney Gene- 
ral rightly contended that this force- 
fully expresses a clear and deliberate 
intention of the Constituent Assembly 
that apart from providing for a less 
rigid amending formula the Consti- 
tuent Assembly took care to avoid the 
controversy in America as to whether 


express limitation on Article V of the 
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American Constitution itself regarding 
equal suffrage of the States in the Se- 
nate could be amended or the contro- 
versy in Australia as to whether Sec- 
tion 128 of the Australian Constitu- 
tion itself could be amended as there 
was no express limitation on such 
amendment. The Constituent Assemb- 
ly provided in clause (e) to Art. 368 
express and specific power of amend- 
ment of Article 368 itself. 


940. The amplitude of the 
amending power in our Constitution 
stands in bold relief in comparison 
with Article V of the American Cons- 
titution, Section 128 of the Australian 
Constitution and Section 50 of the 
Irish Constitution none of which con- 
fers such a power. Dr. Wynes in his 
Legislative Powers in Australia 4th 
Ed. p. 505 expresses the view that 
though Section 128 is negative in 
form but the power of amendment 
extends to alteration “of this Consti- 
tution” and this power is implied by 
its terms. Dr. Wynes also states that 
by the consent of the States the last 
part of Section 128 could be amend- 
ed. This is only to illustrate as to 
how other Constitutions are under- 
stood by jurists in their countries. 
Our Article 368 contains no express 
limitation on the power of amend- 
ment. The provision of clause (e) in 
the proviso to Article 368 is not 
limited to federal features. 

941. The words “amendment 
of this Constitution” in Section 50 of 
the Irish Constitution which formed 
the subject of decision in Ryan case, 
1935 Ir. Rep. 170, were read by Ken- 
nedy, C. J.. in his dissenting view to 
mean that if power to amend Sec- 
tion 50 itself was intended to be 
given the framers of the Constitution 
would have said so. Mr. Palkhivala 
relied on this dissenting view. Other 
learned Judges who formed the ma- 
jority held that the words “amend- 
ment of this Constitution” conferred 
power to amend that Section 50 as 
well. If no intention to amend that 
section itself is expressed there is 
nothing which can be implied was the 
dissent. Therefore, it would follow 
even according to the dissent that no 
implied limitations on the power of 
amendment can be read in Section 50 
if an express power of amendment 
has been conferred by the Constitu- 
tion. 
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942. Mr. Palkhivala -contended 
that the people reserved the power to 
themselves to amend the essential fea- 
tures of the Constitution and if any 
such amendment were to be made it 
should be referred to the people by 
referendum. It was said that the 
Constitution makers did not intend 
that essential features should be da- 
maged or destroyed even by the peo- 
ple, and therefore, the Constitution 
did not provide for referendum. The 
other contention on behalf of the peti- 
tioner was that referendum was not 
provided for because it might have 
been difficult to have the Constitution 
accepted on those terms. The second 
view would not eliminate the intro- 
duction of referendum as a method of 
amendment. If a referendum were 
introduced by an amendment people 
would have complete power to deal 
with essential features. The other 
question would be as to whether the 
Preamble and the fundamental rights 
would be a limitation on the power of 
the people. On behalf of the peti- 
tioner it was said that it was not 
necessary to decide the questions. 
Both the Attorney General and Mr. 
seervai correctly said that the sub- 
missions made on behalf of the peti- 
tioner indicated that if essential fea- 
tures could be amended by the people 
the very fact that the Constituent 
Assembly did not include referendum 
as one of the methods of amendment 
and that the Constitution makers ex- 
cluded no part of the Constitution 
from amendment established that the 
amendment of a written Constitution 
can be legally done only by the 
method prescribed by the Constitution. 
If the method of referendum be ad- 
opted for purpose of amendment as 
suggested by Mr. Palkhivala that 
would be extra constitutional or re- 
volutionary. The amending body to 
amend the Constitution represents the 
will of the people. 


943. Therefore, as long as Arti- 
cle 368 may be amended under pro- 
viso (e) any amendment of the Con- 
stitution by recourse to referendum 
would be revolutionary. Mr. Palkhi- 
vala on behalf of the petitioner did 
not rely on the majority decision in 
Golak Nath case that the fundamental 
rights could be abridged or taken 
away only by convening a Constituent 
Assembly, but based his argument on 
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a theory of legal sovereignty of the 
people. The Constitution is binding 
on all the organs of Government as 
well as on the people. The Attorney- 
General rightly submitted that the 
concept of popular sovereignty is well 
settled in parliamentary democracy 
and it means that the people express 
their will through their representa- 
tives elected by them at the general 
election as the amending body pres- 
cribed by the Constitution. 


944. Are fundamental rights 
unamendable? Mr. Palkhivala con- 
tended that apart from Article 13 (2) 
fundamental rights are based on Uni- 
versal Declaration of Human Rights 
and are natural rights, and, therefore. 
they are outside the scope of amend- 
ment. In Golak Nath case the majo- 
rity view declined to pronounce any 
opinion on alleged essential features 
other than fundamental rights. The 
concurring view was that fundamental 


rights were unamendable because 
they were fundamental. Wanchoo, J. 
for himself and two other learned 


Judges and Ramaswami, J. rightly re- 
jected the theory of implied limita- 
tions. The three reasons given by 
Wanchoo, J. are these. First, the doc- 
trine of essential and non-essential 
features would introduce uncertainty. 
Secondly, constituent power of amend- 
ment does not admit of any impedi- 
ment of implied restrictions. Thirdly, 
because there is no express limitation 
there can be no implied limitation. 


945. Mr. Seervai correctly 
contended that there is intrinsic evi- 
dence in the provisions of Part III it- 
self that our Constitution does not 
adopt the theory that fundamental 
rights are natural rights or moral 
rights which every human being is at 
all times to have simply because of 
the fact that as opposed to other be- 
ings he is rational and moral. The 
language of Article 13 (2) shows that 
these rights are conferred by the peo- 
ple of India under the Constitution 
and they are such rights as the peo- 
ple thought fit to be in the organised 
society or State which they were 
creating. These rights did not belong 
to the people of India before 26 
January 1950 and could not have been 
claimed by them. Article 19 embo- 
dies valuable rights. Rights under 
Article 19 are limited only tọ 
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citizens. Foreigners are human bə- 
ings but they are not given funda- 
mental rights because these rights are 
conferred only on citizens as citizens. 


946. Article 33 enacts that 
Parliament may by law modify rights 
conferred by Part III in their appli- 
cation to Armed Forces. Parliament 
may restrict or abrogate any of the 
rights conferred by Part III so as to 
ensure the proper discharge of the 
duties of the Armed Forces and the 
maintenance of discipline among them. 
Therefore, Article 33 shows that citi- 
zens can be denied some of these 
rights. If these are natural rights 
these cannot be abrogated. Article 34 
shows that Parliament may by law 
indemnify any person in respect of 
any act done by him in connection 
with the maintenance or restoration 
of order in any area where martial 
law was in force or validate any sen- 
tence passed, punishment inflicted, 
forfeiture ordered or other act done 
under martial law in such area. Arti- 
cle 34 again shows restriction on 
rights conferred by Part III while 
martial law is in force in any area. 
The dominant concept is social good. 
Where there is no restraint the so- 
ciety fails. 


947. Articles 352 and 358 also 
illustrate as to how while the procla- 
mation of emergency is in operaticn 
provisions of Article 19 are suspended 
during emergency. The framers of the 
Constitution emphasised the social 
content of those rights. The basic con- 
cept of fundamental right is there- 
fore a social one and it has a social 
function. These rights are conferred 
by the Constitution. The nature of 
restriction on fundamental rights 
shows that there is nothing natural 
about those rights. The restrictions 
contemplated under Article 19 (2) 
with regard to freedom of speech are 
essential parts of a well organised 
developed society. One must not lock 
at location of power but one should 
see how it acts. The restrictions con~ 
templated in Article 19 are basically 
social and political. Friendly rela~ 
tions with- foreign states illustrate the 
political aspect of restrictions. There 
are similar restrictions on right to 
move freely. The protection of Sche- 
duled Tribes is also reasonable in the 
interest of society. This Court in Ba- 


1973 


sheshar Nath v. C. I. T., Delhi, (1959) 
Supp 1 SCR 528=(AIR 1959 SC 149) 
said that there are ‘no natural rights 
under our Constitution and natural 
rights played no part in the formula- 
tion of the provisions therein. 


948. Articles 25 and 26 by 
their opening words show that the 
right to the freedom of religion is 
subject to the paramount interest of 
society and there is no part of the 
right however important to devotee 
which cannot and in many cases have 
not been denied in civilised society. 


949. Subba Rao, C. J. in Go- 
lak Nath case equated fundamental 
rights with natural rights or primordi- 
al rights. The concurring majority 
view in Golak Nath case, however, 
said that there is no natural right in 
property and natural rights embrace 
the activity outside the status of citi- 
zen. Fundamental rights as both the 
Attorney-General and Mr. Seervai 
rightly contended are given by the 
Constitution. and, therefore, they can 
be abridged or taken away by the 
people themselves acting as an orga- 
nised society in a State by the repre- 
sentatives of the people by means of 
the amending process laid down in 
the Constitution itself. There are 
many Articles in Part III of our Cons- 
titution which cannot in any event be 
equated with any fundamental right 
in the sense of natural right. To il- 
lustrate Article 17 deals with aboli- 
tion of untouchability. Article 18 
speaks of abolition of titles. Article 20 
deals with protection in respect of 
conviction for offences. Article 23 re- 
fers to prohibition of traffic in human 
beings and forced labour. Article 24 
deals with prohibition of employment 
of children in factories, ete. Article 27 
speaks of freedom as to liability for 
taxes levied for promotion of any 
particular religion. Article 28 con- 
templates freedom as to attendance at 
religious instruction or religious wor- 
ship in certain educational institu- 
tions. Article 29 deals with protec- 
tion of interests of minorities. Arti- 
cle 31 (2) prior to the Constitution 
25th Amendment Act spoke of pay- 
ment of just equivalent for acquisi- 
tion or requisition of property. Arti- 
cle 31 (4) deals with legislation pend- 
ing at the commencement of the 
Constitution. Articles 31 (5) and {6) 
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save certain types of Laws. Arti- 
cle 31A saves laws providing for ac- 
quisition of estates etc. Article 32 


confers right to move the Supreme 
Court. 

950. The Constitution is the 
higher law and it attains a form 


which makes possible the attribution 
to it of an entirely new set of vali- 
dity, the validity of a statute ema- 
nating from the sovereign people. In- 
vested with statutory form and imple- 
mented by judicial review higher law 
becomes juristically the most fruitful 
for people. There is no higher law 
above the Constitution. 


951. Mr. Palkhivala relied on 
an Article by Conrad on Limitation 
of Amendment Procedure and the 
Constitutional Power. The writer re- 
fers to the West German Provincial 
Constitution which has expressly ex- 
cluded basic rights from amendment. 
If that is so the question of basic 
rights being unamendable on the 
basis of higher law or natural law 
does not arise. The conclusion of the 
writer is that whereas the American 
Courts did not consider declaring a 
constitutional norm void because of a 
conflict with higher law the German 
Jurisprudence broadened the concept 
of judicial review by recourse to 
natural law. The post-war Constitution 
of West Germany distinguished be- 
tween superior and inferior constitu- 
tional norms in so far as certain 
norms are not subject to amendment 
whereas others are. 


952. The Attorney General re- 
lied on Friedmann Legal Theory 5th 
Ed. pp. 350 seq. to show that there 
was a revival of natural law theory 
in contemporary German Legal Philo- 
sophy: This theory of natural law 
springs from the reaction against the 
excesses of the Nazi regime. The 
view of Friedmann is that natural law 
may disguise to pose itself the con- 
flict between the values which is a 
problem of constant and painful ad- 
justment between competing inter- 
ests, purposes and policies. This con- 
flict is resolved by ethical or political 
evolution which finds place in legis- 
lative policies and also on the impact 


_of changing ideas on the growth of 


law. 


953. Fundamental rights are 
social rights conferred by the Consti- 
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tution. There is no law above the 
Constitution. The Constitution does 
not recognise any type of law as 
natural law. Natural rights are sum- 
med up under the formula which be- 
came common during the Puritan Re- 
volution namely life, liberty and pro- 
perty. 


954. The theory of evolution 
of positive norms by supra-positive 
law as distinguished from superior 
positive law had important conse- 
quences in the post-war revival of 
natural law in some countries parti- 
cularly Germany. Most of the Ger- 
man Constitutions from the early 19th 
Century to the Nazi Regime did not 
provide for judicial review. Under the 
Weimar regime, the legislature reign- 
ed supreme and legal positivism was 
brought to an extreme. The reaction 
after World War II was characterised 
by decreases of legislative power 
matched by an increase of judicial 
power. It is in this context that 
Conrad’s writing on which Mr. Palkhi- 
vala relied is to be understood. The 
entire suggestion is that norms could 
not only be judged by a superior law 
namely constitutional law but by na- 
tural law to broaden the scope of 
judicial review. The acceptance of 
the doctrine of judicial review has 
been considered as a progress in con- 
stitutional theory made between De- 
claration of Independence and the 
Federal Convention at Philadelphia. 


955. On the one hand there is 
a school of extreme natural law philo- 
sophers who claim that a natural order 
establishes that private capitalism is 
good and socialism is bad. On the 
other hand, the more extreme versions 
of totalitarian legal philosophy deny 
the basic value of the human per- 
sonality as such. Outside these ex- 
tremes, there is a far greater degree 
of common aspirations. The basic au- 
tonomy and dignity of human per- 
sonality is the moral foundation of the 
teaching of modern natural law philos- 
ophers. like Maritain. It is in this 
context that our fundamental rights 
and Directive Principles are to be read 
as having in the ultimate analysis a 
common good. The Directive Princi- 
ples do not constitute a set of subsi- 
diary principles to fundamental rights 
of individuals. The Directive Principles 
embody the set of social principles to 
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shape fundamental rights to grant a 
freer scope to the large scale welfare 
activities of the State. Therefore, it 
will be wrong to equate fundamental 
rights as natural, inalienable, pri- 
mordial rights which are beyond the 
reach of the amendment of the Con- 
stitution. It is in this context that this 
Court in, (1959) Supp. 1 SCR 528 = 
(AIR 1959 SC 149) said that the doc- 
trine of natural rights is nothing but 
a foundation of shifting sand. 


956. Mr. Seervai rightly said 
that if the power of amendment of the 
Constitution is co-extensive with the 
power of the judiciary to invalidate 
laws, the democratic process and the 
co-ordinate nature of the great depart- 
ments of the State are maintained. The 
democratic process is maintained ba- 
cause the will of the people to secure 
the necessary power to enact laws by 
amendment of the Constitution is not 
defeated. The democratic process is 
also respected because when the judi- 
ciary strikes down a law on the 
ground of lack of power, or on the 
ground of violating a limitation on 
power, it is the duty of the legislature 
to accept that position. but if it is 
desired to pass the same law by ac- 
quiring the necessary power, an 
amendment validly enacted enables 
the legislatures to do so and the de- 
mocratic will to prevail. This process 
harmonises with the theory of our 
Constitution that the three great de- 
partments of the State, the legislature, 
the judiciary and the executive are 
co-ordinate and that none is superior 
to the other. The normal interaction 
of enactment of law by the legislation, 
of interpretation by the courts, and 
of the amendment of the Constitution 
by the legislature, go on as they were 
intended to go on. 


957. tf the power of amend- 
ment does not contain any limitation 
and if this power is denied by reading 
into ‘the Constitution inherent limita- 
tions to extinguish the validity of all 
amendments on the principles of 
essential features of the Constitution 
which are undefined and untermed, 
the courts will have to lay down a 
new Constitution. 

958. It is said that the frame 
of the Government cannot be changed 
er abrogated by amendment of the 
Constitution. There is before us no 
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aspect of abrogation of the form of 
Government or of the changes appreh- 
ended by the petitioners like the 
abrogation of the judiciary or extend- 
ing the life of Parliament. 


959. The problems of the 
times and the solutions of those pro- 
blems are considered at the time of 
framing the Constitution. But those 
who frame the Constitution also know 
that new and unforseen problems may 
emerge. that problems once consider- 
ed important may lose their import- 
ance because priorities have changed; 
that solutions to problems once consi- 
dered right and inevitable are shown 
to be wrong or to require consider- 
able modification. that judicial inter- 
pretation may rob certain provisions 
of their intended effect. that publie 
opinion may shift from one philsophy 
of Government to another. Changes in 
the Constitution are thus actuated by 
a sense of duty to the people to help 
them get what they want out of life. 
There is no destiny of man in whose 
service some men can rightfully con- 
trol others; there are only the desires 
and preferences and ambitions that 
men actually have. The duty to mazi- 
mise happiness means that it is easier 
to give people what they want than 
to make them want what you can 
easily give. The framers of the Cons- 
titution did not put any limitation on 
the amending power because the end 
of a Constitution is the safety, the 
greatness and well being of the peo- 
ple. Changes in the Constitution 
serve these great ends and carry out 
the real purposes of the Constitution. 


960. The way in which the 
doctrine of inherent and implied limi- 
tations was invoked by Mr. Palkhivala 
in interpreting the Constitution was 
that the test of power under the 
Constitution must be to ascertain the 
worst that can be done in exercise of 
such power. Mr. Palkhivala submit- 
ted that if unbridled power of amend- 
ment were allowed the basic features 


of our Constitution, namely, the re- 
publican and/or democratic form of 
Government and fundamental rights 


could be destroyed and India could he 
converted into a totalitarian dicta- 
torship. The Court was invited to take 
into account the consequences of the 
kind described. Mr. Palkhivala sug- 
gested that a wide pewer of amend- 
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ment would lead to borrowing words 
to the liquidation of our Constitution. 


961. The Attorney General 
rightly said that the unambiguous 
meaning of amendment could not be 
destroyed to nurse the theory of im- 
plied limitations. He also said that 
the live distinction between power and 
exercise of power is subject to popu- 
lar will and popular control. The 
theory of implied and inherent limi- 
tation was a repudiation of democra- 
tic process. The Attorney General and 
Mr. Seervai also rightly said that the 
approach of the petitioner to the 
power of amendment contained in 
Article 368 of the Constitution ignores 
the fact that the object of the Cons- 
titution is to provide for departments 
of States like the judiciary, the legis- 
lature and the executive for the gov- 
ernance of a country. Apart from the 
essential functions of defence against 
external aggression and of mainten- 
ance of internal order a modern State 
is organised to secure the welfare of 
the people. Parliament and State le- 
gislatures are elected on adult univer- 
sal suffrage. The country is governed 
by the Cabinet system of Govern- 
ment with ministries responsible to 
the Houses of Parliament and to the 
Legislative Assemblies. 


962. In a democracy the de- 
termination of the right policies to 
be pursued can only be determined by 
a majority vote ‘cast at election and 
then by a majority of the elected re- 
presentatives in the legislature. De- 
mocracy proceeds on the faith in the 
capacity to elect their representatives, 
and faith in the representatives to re- 
present the people. The argument that 
the Constitution of India could be 
subverted or destroyed might have 
hortative appeal but it is not support- 
able by the actual experience in our 
country Or in any country. The two 
basic postulates in democracy are faith 
in human reason and faith in human 
nature. There is no higher faith than 
faith in democratic process. Demc- 
cracy on adult suffrage is a great ex- 
periment in our country. The roots 
of our democracy are in the country 
and faith in the common man. That is 
how Mr. Seervai said that between 
1951 when this Court recognised in 
Shankari Prasad case unlimited power 
of amendment till Golak Nath deci- 
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sion in 1967 the normal democratic 
process in our country functioned as 
provided by the Constitution. 


963. The principle underlying 
the theory of taking consequences into 
account is best expressed in Vacher & 
Sons v. London Society of Composi- 
tors, 1913 AC 107, where it was said 
that if any particular construction in 
construing the words of a statute was 
susceptible to more than one mean- 
ing, it was legitimate to consider the 
consequences which would result from 
any particular construction. The 
reason is that there are many things 
which the legislation is presumed not 
to have intended to bring about and 
therefore a construction which would 
not lead to any of these things should 
be preferred to one which would lead 
to one or more of them. 


964. The doctrine of conse- 
quences has no application in constru- 
ing a grant of power conferred by a 
Constitution. In considering a grant of 
power the largest meaning should be 
given to the words of the power in 
order to effectuate it fully. The two 
exceptions to this rule are these. First, 
in order to reconcile powers ex- 
clusively conferred on different legis- 
latures. a narrower meaning can be 
given to one of the powers in order 
that both may operate as fully as is 
possible. (See C. P. & Berar case, 
1938 FCR 18=(AIR 1939 FC 1) and 
Province of Madras v. Governor Gene- 
ral, (1945) 72 Ind App 93 (PC)). Se- 
cond, technical terms must be given 
their technical meaning even though 
it is narrower than the ordinary or 
popular meaning. State of Madras v. 
Gannon Dunkerley & Co. (Madras) 
Ltd., 1959 SCR 379=(AIR 1958 SC 
560). In our Constitution powers are 
divided between federation and the 
States. An attempt must be made to 
find the power in some entry or other 
because it must be assumed that no 
power was intended to be left out. 


$65. The theory of consequen- 
ces is misconstrued if it is taken to 
mean that considerations of policy, 
wisdom and social or economic poli- 
cies are included in the theory of 
consequences. In Vacher case it was 
said that the judicial tribunal has 
nothing to do with the policy of any 
Act and the only duty of the Court 
is to expound the language of the Act 
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in accordance with the settled rules 
of construction. In Attorney General 
for Ontario v. Attorney-General for 
Dominions, 1912 AC 571, the Privy 
Council refused to read an implica- 
tion in the Constitution of Canada 
that there was no power to refer a 
matter for the advisory opinion’ of the 
highest Court because advisory opi- 
nions were prejudicial to the correct 
administration of justice and were em- 
barrassing to Judges themselves who 
pronounced them, for humanly speak- 
ing it would be difficult for them io 
hear a case on merits if they have al- 
ready expressed an opinion. The Privy 
Council rejected this argument and 
said that so far as it was a matter of 
wisdom and policy it was for the de- 
termination of Parliament. In Bank of 
Toronto v. Lambe, (1887) 12 AC 575, 
the Privy Council was invited to hold 
that the legislature of a province 
could not levy a tax on capital stock 
of the Bank, for that power might be 
exercised to destroy the Bank altoge- 
ther. The Privy Council observed that 
if on a true construction of Section 92 
of the British North America Act the 
power fell within the section. it would 
be wrong to deny its existence þe- 
cause by some possibility it might be 
abused. 


966. The absurdity of the test 
of the worst that can be done in exer- 
cise of power is demonstrated by the 
judgment of Chief Justice Taft in 
Gross-man, (1924) 69 Law Ed. 527 = 
267 US 87, where it was said that if 
those who were in separate control of 
each of the three branches of Govern- 
ment were bent upon defeating the 
action of the other, normal operations 
of Government would come to a halt 
and could be paralysed. Normal ope- 
rations -of the Government assume 
that all three branches must cc- 
operate if Government is to go on. 
Where the meaning is plain the Court 
must give effect to it even if it con- 
siders that such a meaning would pro- 
duce unreasonable result. In the 
Bihar Land Reforms case, 1952 SCR 
889 = (AIR 1952 SC 252) Mahajan, J. 
said that agrarian laws enacted by the 
legislature and protected by Arti- 
cle 31 (3) and (4) provided compensa- 
tion which might appear to the Court 
unjust and inequitable. But the Court 
gave effect to Article 31 (3) and (4) 
because the results were intended and 


1973 


the remedy for the injustice lay with 
the legislature and not with the Court- 
The construction to avoid absurdity 
must be used with great caution. 


967. In Grundt case 1948 
Ch. 145 it was said in choosing bet- 
ween two possible meanings of ambigu- 
ous words, the absurdity or the non- 
absurdity of one conclusion as com- 
pared with another might be of assist- 
ance and in any event was not to be 
applied as to result in twisting the 
language into a meaning which it could 
not bear. 


$68. The Attorney General 
rightly submitted that if power is 
conferred which is in clear and un- 
ambiguous language and does not ad- 
mit of more than one construction 
there can be no scope for narrowing 
the clear meaning and width of the 
power by considering the consequen- 
ces of the exercise of the power and 
by so reading down the power. The 
question is not what may be suppos- 
ed to be intended but what has been 
said, See Ross v. Ellison, 1930 AC 1. 
The Supreme Court in Damselle How- 
ard v. Illinois Central Rail Road Co., 
(1907) 207 US 463, said that you can- 
not destroy in order to save or save 
in order to destroy. The real import 
is that a new law cannot be made by 
construction. The question is one of 
intention. A meaning cannot be dii- 
ferent which it cannot reasonably 
bear or will be inconsistent with the 
intention. The very basis of Parlia- 
mentary democracy is that the exer- 
cise of power is always subject to the 
popular will.and popular control. The 
petitioner’s theory of implied and in- 
herent limitations is a repudiation of 
this democratic process. The underly- 
ing theory of democratic Government 
is “the right of a majority to embody 
their opinion in law subject to the 
limitations imposed by the Constitu- 
tion’, per Holmes, J.. in Lochner v. 
New York, (1904) 198 US 45=49 Law 
Ed. 937. In our Constitution Art. 368 
contains no express limitation on the 
amendment of any provision of the 
Constitution. 


969. Mr. Palkhivala relied on 
the amending provisions in the Cons- 
titution of America, Canada, Austra- 
lia, Ireland and Ceylon and also deci- 
‘sions on the power of amendment in 
those countries in support of his sub- 
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missions that a restricted meaning 
should be attributed to the word 
“amendment” and implied and inher- 
ent limitations should be read into 


the meaning and power of amend- 
ment. 
970. Mr. Palkhivala also reli- 


ed on the opinion of Cooley in a Trea- 
tise on the Constitutional Limitations 
at pages 36-37 that “a written Consti- 
tution is in every instance a limita- 
tion upon the powers of Government 
in the hands of agents; for there 
never was a written republican cons- 
titution which delegated to function- 
aries all the latent powers which lie 
dormant in every nation, and are 
boundless in extent, and incapable of 
definition”. This view of Cooley is 
not relevant to the amending power 
in Article V of the American Consti- 
tution. This view relates to the le- 
gislative power that a written Cons- 
titution is a limitation upon the 
powers of the Government. namely, 
the legislature, the executive and the 
judiciary. 


971. The other views of Coo- 
ley in Constitutional Limitations at 
pages 341-3438, 345-348, 351-354 are 
these. First, except where the Consti- 
tution has imposed limitations upon 
the legislative power it must be con- 
sidered as practically absolute, whe- 
ther it operates according to natural 
justice or not in any particular case. 
Second, in the absence of constitu- 
tional restraint the legislative depart- 
ment of a State Government has ex- 
clusive and ample power and its utter- 
ance is the public policy of the State 
upon that subject, and the Courts are 
without power to read into the Cons- 
titution a restraint of the legislature 
with respect thereto. Third, if the 
Courts are not at liberty to declare 
statutes void because of their apparent 
injustice of impolicy, neither can they 
do so because they appear to the 
minds of the Judges to violate funda- 
mental principles of republican Gov- 
ernment, unless it shall be found that 
those principles are placed beyond le- 
gislative encroachment by the Consti- 
tution. The principles of republican 
Government are not a set of inflexi- 
ble rules, vital and active in the 
Constitution, though unexpressed, but 
they are subject to variation and 
modification from motives of policy 
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and public necessity. Fourth, the 
Courts are not at liberty to declare 
an act void, because in their opinion 
it is opposed to a spirit supposed to 
pervade the Constitution, but not ex- 
pressed in words. 


972. Mr. Palkhivala relied on 
the views of George Skinner publish- 
ed in 18 Michigan -Law Review 
(1919-1920) pages 21-225 to build the 
theory of implied and inherent limi- 
tations. The views extracted are 
these. The power given by the Cons- 
titution cannot be construed to autho- 
rise a destruction of other powers in 
the same instrument. The essential 
form and character of the Govern- 
ment, being determined by the loca~ 
tion and distribution of power, cannot 
be changed, only the exercise of gov- 
ernmental functions can be regulated. 
A somewhat different view of Skinner 
in the same Law Review is that it is 
not likely that the Supreme Court 
would put any limitations upon the 
power of Congress to propose amend- 
ments and in construing the Fifth 
Article it would be unwilling to say 
Congress had proposed an amendment 
which it did not deem necessary. The 
discretion is left entirely with Cong- 
Press. l 

973. The other view on which 
Mr. Palkhivala relied is of William L. 
Marbury published in 33 Harward 
Law Review (1919-1920) at pp. 223- 
235. The views which Mr. Palkhivala 
extracted are that it may be safely 
premised that the power to amend 
the Constitution was not intended to 
include the power to destroy it. Mar- 
bury relies on Livermore v. Waite, 102 
Cal. 118 where it is stated that the 
term “amendment” implies such an 
addition or change within the lines of 
the original instrument as will effect 
an improvement, or better carry out 
the purpose for which it was framed. 


$74. There are other views of 
Marbury on which the Attorney Gene- 
ral relied and which were not extract- 
ed by Mr. Palkhivala. Those views are 
that after excluding from the scope 
of its amending power in Art. V of the 
American Constitution such amend- 
ments as take away legislative powers 
of the State there is still left a very 
broad field for its operation. All sorts 
of amendments might be adopted 
which would change the framework 
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of the federal Government, the thing 
which the Constitution was created to 
establish, which would change the 
distribution of power among the vari- 
ous departments of that Government, 
place additional limitations upon them, 
or abolish old guarantees of civil li- 
berty and establish new ones. 

975. The Attorney General 
also relied on the view of Frierson 
published in 33 Harvard Law Review 
pp. 659-666 as a reply to Marbury. 
Frierson’s view is that the security 
for the States was provided for by the 
provision for the necessity of ratifica- 
tion by three-fourths of the States. 
The Constitution committed to Con- 
gress and not to the Courts the duty 
of determining what amendments were 
necessary. The rights of the States 
would certainly be safer in the hands 
of three-fourths of the States them- 
selves. This is considered by the fra- 
mers of the Constitution to ensure in- 
tegrity of States. 


976. The Attorney General also 
relied on the view of McGoveny pu- 
blished in Vol. 20 Columbia Law Re- 
view. McCoveney points out a dis- 
tinction between a political society or 
State on the one hand_and governmen- 
tal organs on the other to appreciate 
that constitutional limitations are 
against governmental organs. The 
writer’s view is that an individual has 
no legal rights against a sovereign 
organised political society except what 
the society gives. The doctrine of 
national sovereignty means that peo- 
ple who made the existing distribu- 
tion of powers between the federal 
andthe State Governments may alter 
it. Amendment is left to legislatures 
because as a matter of convenience the 
legislatures generally express the will 
of the people. In the Constitution the 
people prescribe the manner in which 
they shall amend the Constitution. 
McGoveney states that an amendment 
of a particular statute means usually 
it is a change germane to the subject 
matter of that statute. Any change in 
the Government of the nation is ger- 
mane tothe Constitution. Any change 
altering the dispositions of power > 
would therefore be germane to the 
purposes of the instrument. McGov-~ 
ney’s view is that it is clear that no 
limitation on the amending power can 
be found in this notion of necessity 
for germaneness. 


lyiš 

977. The Attorney General also 
relied on an Article., On the views of 
W.F. Dodd published in 30 Yale Law 
Journal p. 321 seq. and of H. W. Taft, 
published in 16 Virginia Law Review 
p. 647 seq. The view of Dodd is this. 
There are no implied limitations on 
the amending power. The Supreme 
Court in the National Prohibition 
cases rejected the arguments present- 
ed in favour of implied limitations. To 
narrow down the meaning of amend- 
ment or to adopt implied limitations 
would not only narrow down the use 
of the amending power but would also 
leave the question of amending power 
in each case to judicial decision with- 
out the guidance of any legal princi- 
ple. Tafts view is that by reason of 
the Tenth Amendment which provided 
that the powers not delegated to the 
United States by the Constitution nor 
prohibited by it to the States are re- 
served to the States respectively or to 
the people, the amending power in 
Article V of the American Constitu- 
tion was not limited by the Tenth 
Amendment. 


978. The question which has 
arisen on the Fifth Article of the Ame- 
rican Constitution is whether there 
are implied limitations upon the power 
to amend. The two express limitations 
were these. First. no amendment which 
may-be made prior to 1808 shall in 
any manner affect the First and the 
Fourth clauses in the Ninth Section 
of the First Article. That limitation 
became exhausted by passage of time. 
The second express limitation is that 
no State without its consent shall be 
deprived of its equal suffrage in the 
Senate. The express limitation is to 
safeguard the equal representation of 
the smaller States in the Senate. The 
limitation can only be changed by 
unanimous consent of the States, 


979. The 18th Amendment was 
vigorously attacked in the National 
Prohibition Cases on the ground that 
it overstepped alleged implied limi- 
tations on the Constitution amending 
power. The arguments advanced were 
these. First, the 18th Amendment 
which introduced prohibition was not 
in fact an amendment for an amend- 
ment is an alteration or improvement 
of that which is already contained in 
the Constitution and the term is not 
intended to include any addition of en- 
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tirely new grants of power. Secondly, 
the amendment was not an amend- 
ment within the meaning of the Con- 
stitution because it is in its nature 
legislative and that an amendment of 
the Constitution can only affect the 
powers of government and cannot act 
directly upon the rights of individuals. 
Third, that the Constitution in all its 
parts looks to an indestructible nation 
composed of indestructible States. The 
power of amendment was given for 
the purpose of making alterations and 
improvements and any attempt to 
change the fundamental basis of the 
Union is beyond the power delegated 
by the Fifth Article. The decision in 
the National Prohibition Cases is that 
there is no limit on the power to 
amend the Constitution except that 
State may not without its consent be 
deprived of its equal suffrage in the 
Senate. 


980. In (1919) 253 U.S. 350 = 
64 Law Ed. 947 the 18th Amendment 
was challenged to be not within the 
purview of Article V. The judgment 
in Rhode Island case was that the 
amendment was valid. In Rhode Is- 
land case the grounds of attack were 
that the amendment was legislative in 
character and an invasion of natural 
rights and an encroachment on the 
fundamental principles of dual sove- 
reignty but the contentions were over- 
ruled. 


981. In (1919) 253 U. S. 221 a 
question arose as to whether the ac- 
tion of the General Assembly of Ohio 
ratifying the 18th Amendment known 
as National Prohibition could be refer- 
red to the electors of the State under 
the provisions of the State Constitu- 
tion. It was held that these provisions 
of the State were inconsistent with 
the Constitution of the United States. 
The decision of the Court was unan- 
imous. The two methods of ratification 
prescribed by Article V of the Con- 
stitution are by action of the legisla- 
tures of the three-fourths of the Sta- 
tes or conventions in the like number 
of States. The determination of the 
method of ratification is the exercise 
of a national power specifically grant- 
ed by the Constitution. That power is 
conferred upon Congress. Article V 
was held to be plain and to admit of 
no doubt in its interpretation. The 
choice of means of ratification was 
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wisely withheld from conflicting ac- 
tion in the several States. 


982. Again in Leser v. Garnett 
(1921) 258 U.S. 130 there was a suit 
to strike out the names of women 
from the register of voters on the 
ground that the State Constitution 
limited suffrage to men and that the 
19th Amendment to the Federal Con- 
stitution was not validly adopted. The 
19th Amendment stated that right of 
citizens to vote shall not be denied on 
account of sex. It was contended that 
the amending power did not extend to 
that situation. The Supreme Court 
there rejected that contention. The 
Supreme Court said that the function 
of a State legislature in ratifying the 
proposed amendment to the federal 
Constitution like the function of Con- 
gress in proposing the amendment is 
a federal function derived from the 
federal Constitution; and it transcends 
any limitations sought to be imposed 
by the people of a State. 


983. In (1930) 282 U.S. 716 a 
contention was advanced that the 10th 
Amendment recognised a distinction 
between powers reserved to the States 
and powers reserved to the people 
and that State legislatures were com- 
petent to delegate only the former to 
the National Government; delegation 
of the latter required action of the 
people through conventions in the 
several States. The 18th Amendment 
being of the latter character, the rati- 
fication by State legislatures was con- 
tended to be invalid. The Supreme 
Court rejected the argument. It found 
the language of Article V too clear to 
admit of reading any exceptions into 
it by implication. 


984. The decisions in (1919) 
253 U.S. 350, (1919) 253 U.S: 221, 
(1921) 258 U.S. 130 and (1930) 282 


U.S. 716 are all authorities for the 
proposition that there is no implied 
limitation on the power to amend. The 
18th Amendment was challenged on 
the ground that ordinary legislation 
could not be embodied in a constitu- 
tional amendment and that Congress 
cannot constitutionally propose any 
amendment which involves the exer- 
cise or relinquishment of the sovereign 
powers of a State. The 19th Amend- 
ment was attacked on the narrower 
ground that a State which had not 
ratified the amendment would be de- 
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prived of its equal suffrage in the 
senate because its representatives in 
that body would be persons not of its 
choosing. The Supreme Court brush- 
ed aside these arguments as wholly 
unworthy of serious attention and 
held both the amendments valid. 

985. Mr. Palkhivala contended 
that the word “amendment” in Arti- 
cle 368 would take its colour from the 
words “change in the provisions” oc- 
curring in the proviso. The Ame- 
rican decisions illustrate how the 
Supreme Court consistently reject- 
ed the attempts to limit the 
meaning of the word “amend” in 
Article V of their Constitution because 
of the reference to ratification by 
legislatures or conventions. Where 
words are read in their context there 
is no question of implication for con- 
text means parts that precede or fol- 
low any particular passage or text and 
fix its meaning. 

986. The rule of nosciitur a 
sociis means that where two or more 


words which are susceptible of ana- 


logous meaning are coupled together, 
they are understood to be used in 
their cognate sense. They take their 
colour from each other, the mean- 
ing of the more general being restrict- 
ed to a sense analogous to that of the 
less general. 


987. This rule has been found 
to have no application to Article V of 
the American Constitution because 
conventions and legislatures are both 
deliberative bodies and if an amend- 
ment can be submitted either to the 
legislatures of States or to conventions 
at the absolute discretion of the Con- 
gress. it is difficult to say that the 
character of the amendment is in any 
way affected by the machinery by 
which the amendment isto be ratified. 
In Rhode Island case the contention 
that an amendment of the Constitu- 
tion should be ratified by conventions 
and not by legislatures was rejected. 
In Sprague case the contention that 
matters affecting the liberty of citi- 
zens could only be ratified by con- 
ventions was not accepted and the 
Supreme Court refused to read any 
implication into Article V of the 
American Constitution. The Supreme 
Court said that in spite of the clear 
phraseology of Article V, the Court 
was asked to insert into it a limita- 
tion on the discretion conferred on it 
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by the Congress. The Supreme Court 
did not accept any implied limitation. 
Where the intention is clear there is 
no room for construction and no ex- 
cuse for interpolation or addition. In 
Feigenspan v. Bodine, 264 F. 186 it 
has been said when the people dele- 
gated the power of amendment to 
their representatives the power of 
amendment cannot be excluded in any 
way other than prescribed nor by any 
instrumentality other than there de- 
signated. 

988. Mr. Palkhivala relied on 
some Canadian decisions the Initiative 
and Referendum case, 1919 A.C. 935, 
Switzman v. Elbling, 1957 Canada LR 
285, Rex v. Hess (1949) 4 D L R 199 
and Saumur v. City of Quebec and 
Attorney General of Quebec (1953) 4 
D.L.R. 641 and Chabot v. School 
Commrs. of Lamorandiere, and Attor- 
ney General for Quebec, (1958) 12 
D.L.R. 796, in support of three pro- 
positions. First, unlimited legislative 
jurisdiction of the Dominion Parlia- 
ment in Canada is under inherent 
limitation by reason of the preamble 
to the British North America Act 
which states that the Constitution is 
similar in principle to the United 
Kingdom. Second. the Dominion legis- 
lature cannot detract from the basic 
rights of freedom of speech and poli- 
tical association which are available 
in the United Kingdom. Third, rights 
which find their source in natural law 
cannot be taken away by positive law. 

989. In the Initiative and Re- 
ferendum case the Judicial Committee 
said that Section 92 of the British 
North America Act entrusted legisla- 
tive power in a province to its legis- 
lature and to that legislature only. A 
power of legislation enjoyed by a pro- 
vincial legislature in Canada can while 
preserving its own capacity intact seek 
the assistance of subordinate agencies 
as in (1883) 9 App. Cas. 117 the legisla- 
ture of Ontario was held to be entitl- 
ed to entrust to the Board of Com- 
missioners authority to enact regula- 
tions. It does not follow that such a 
legislature can create and endow with 
its own capacity a legislative power. 
The Initiative and Referendum case 
decided that in the absence of clear 
and unmistakable language the power 
which the Crown possessed through a 
person directly representing the 
Crown could not be abrogated. The 


Kesavananda v. State of Kerala (Ray J.) 


[Prs. 987-90] 


Lieutenant Governor under the Bri- 
tish North America Act referred to 
as the B. N. A. Act was an integral 
part of the legiskature. The Initiative 
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and Referendum Act was found to be : 
one which wholly excluded the Lieu- : 


tenant Governor from legislative au- 
thority. The only powers of veto and 


disallowance preserved by the Initia- ` 


tive and Referendum Act were related 
to acts of legislative Assembly as 
distinguished from Bills. Therefore 
the powers of veto and disallowance 
referred to could only be those of the 
Governor General under Section 90 
of the B.N.A. Act and not the powers 
of the Lieutenant Governor which are 
at an end when a Bill has become an 
Act. Section 11 of the Act provided 
that when a proposal for repeal of 
some law has been approved by majo- 
rity of the electors voting that law is 
automatically to be deemed repealed 
at the end of 30 days after the publi- 
cation in the Gazette. Thus the Lieu- 
tenant Governor appears to be wholly 
excluded from the legislative autho- 
rity. The Initiative and Referendum 
decision related to an Act of the legis- 
lature and secondly to the Act being 
ultra vires the provisions of the B.N.A. 
Act. This is not at all relevant to the 
amending power of a Constitution. 
The Act was found to be invalid be- 
cause the machinery which it provid- 
ed for making the laws was contrary 
to the machinery set up by the B.N.A. 
Act. The impugned Act rendered the 
Lieutenant Governor powerless to pre- 
vent a law which had been submitted 
to voters from becoming an actual law 
if approved by the voters. The impu- 
gned Act set up a legislature different 
from that constituted by the B.N.A 
Act and this the legislature had no 
power to do. 


990. The other Canadian deci- 
sions are based on three views. The 
first view is based on the preamble to 
the B.N.A. Act that the Provinces ex- 
pressed their desire to be federally 
united into one Dominion, with a Con- 
stitution similar to that of the United 
Kingdom. The corollary extracted 
from the preamble is that neither Par- 
liament nor Provincial legislatures 
may infringe on the traditional liber- 
ties because of the Preamble to the 
B.N.A. Act and a reference to British 
Constitutional History. The second 
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view expressed in the decisions is that 
the basic liberties are guaranteed by 
implication in certain sections of the 
B.N.A. Act. Section 17 establishes a 
Parliament for Canada. Section 50 pro- 
vides that no House of Commons shall 
continue longer than five years. These 
sections are read by the Canadian 
decisions to mean that freedom of 
speech and freedom of political asso- 
ciation should continue. The third 
view is that some rights find their 
source in natural law which cannot be 
taken away by positive law. 


991. The first view found ex- 
pression in Switzman case. There was 
an Act respecting communistic pro- 
paganda. The majority Judges found 
that the subject matter was not within 
the powers assigned to the Province 
by Section 92 of the B. N. A. Act. 
They further held that the Act con- 
stituted unjustifiable interference 
with freedom of speech and expres- 
sion essential under the democratic 
form of government established in 
Canada. The Canada Elections Act, the 
B. N. A. Act provided for election of 
Parliament every five years, meeting 
of Parliament once a year. It was 
contended that it was implicit in all 
legislations the right of candidates to 
criticise, debate and discuss political, 
economic and social principles. 


992. Hess case raised a ques- 
tion of jurisdiction of the Court to 
grant bail. Under Section 1025A of the 
Criminal Code a person was detained 
in custody. Section 1025A provided 
that an accused might be detained in 
custody without bail pending an ap- 
peal to the Attorney General. 

993. The Saumur case related 
to a municipal bye-law requiring per- 
mission for distribution of books and 
tracts in the city streets. The Saumur 
case relied on the observations of 
Duff, C.J. in Re Alberta Legislation 
(1938) 2 D.L.R. 81=1938 SCR 100 that 
the right of free public discussion on 
public affairs is the breath of life for 
Parliamentary institutions. 


994. In Chabot case publie 
schools in the Province of Quebec 
were operated by School Commis- 
sioners elected by tax payers of whom 
the religious majority were Catholics. 
A dissident tax payer raised the ques- 
tion as to whether dissidents might 
establish their own schools or they 
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might send them to a school of a 
neighbouring municipality and thera- 
upon become exempt from paying tax. 
The majority held that certain regula- 
tions passed by the Catholic Commit- 
tee were intra vires because they must 
be construed as confined to Catholic 


children. 


995. The Canadian decisions 
show first that certain Judges relying 
on the Preamble to the B.N.A. Act 
that the Canadian Constitution is to 
be similar in principle to that of the 
United Kingdom raised the vires of 
some ofthe legislations affecting free- 
dom of speech. Secondly. the Canadian 
Constitution was given by the British 
Parliament and if the Judges who used 
such dicta referred to that part of the 
Preamble they were emphasising that 
the rights of the Canadian people 
were similar to those in England. 
Thirdly, it has to be remembered that 
the Canadian Constitution has been 
developed through usage and conven- 
tions. 

996, None of these decisions 
relates to amendment of the Constitu- 
tion. None of these decisions indicates 
that there is any inherent limitation 
on the amendment of the Constitution. 
The Preamble to the B.N.A. Act shows 
that the Canadian Constitution enjoin- 
ed observance of fundamental princi- 
ples in British constitutional practice. 
The growth of the Canadian Consti- 
tion was through such usage and con- 
vention. Our Constitution is of a 
sovereign independent republican 
country. Our Constitution does not 
draw sustenance from any other Con- 
stitution. Our Constitution does not 
breathe through conventions and prin- 
ciples of foreign countries. 


997. There are no explicit 
guaranteed liberties in the British 
North America Act. In Canada the 
constitutional issue in civil liberties 
legislation is simply whether the par- 
ticular supersession or enlargement is 
competent to the Dominion or the 
Province as the case may be. Apart 
from the phrase “civil rights in the 
Province” in Section 92 (13) there is 
no language in Sections 91 and 92 which . 
even remotely expresses Eyi liberties 
values. 

998. The Canadian Bill of 
Rights assented to in 1960 in Section 2 
states that every law of Canada shall 
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unless it is expressly declared by an 
Act of Parliament of Canada that it 
shall operate notwithstanding the Ca- 
nadian Bill of Rights be so construed 
and applied as not to abrogate, abridge 
or infringe or authorise abrogation, 
abridgement or infringement of any 
of the rights of freedom recognised 
and declared. The view of Laskin in 
Canadian Constitutional Law (8rd 
Edition) (1969) is that in terms of 
legislative power the political liberties 
represent independent constitutional 
values which are exclusively in fede- 
ral keeping. Since the enactment of 
the Canadian Bill of Rights the ques- 
tion has hardly any substantive effect 
because the Canadian Parliament can 
make a declaration in terms of S. 2 
of the Bill of Rights that a law abro- 
gating a freedom in the Bill of Rights 
is Operative. 


999. Mr. Palkhivala relied on 
the Australian decisions in Taylor v. 
Attorney General of Queensland, 23 
CLR 457 and Victoria v. Common- 
wealth 45 Aust L J 251 in support of 
the proposition that there is inherent 
and implied limitation on the power 
of amendment. 

1000. In Taylor case the Par- 
liamentary Bills Referendum Act of 
1908 was challenged. The Parliament 
Bills Referendum Act provided that 
when a Bill passed by the Legislative 
Assembly in two successive sessions 
has in the same two sessions been re- 
jected by the Legislative Council, it 
may be submitted by referendum to 
the electors, and, if affirmed by them, 
shall be presented to the Governor 
for His Majesty’s assent, and upon 
receiving such assent the Bill shall 
become an Act of Parliament in the 
same manner as if passed by both 
Houses of Parliament. and notwith- 
standing any law to the contrary. The 
Australian States Constitution Act, 
1907 provided that it shall not be 
necessary to reserve, for the significa- 
tion of His Majety’s pleasure thereon, 
any Bill passed by the legislature of 
any of the States if the Governor has 
previously received instructions from 
His Majesty to assent and does assent 
accordingly to the Bill. 


1001. In 1915 the Legislative 
Assembly of Queensland passed a Bill 
to amend the Constitution of Queens- 
_ land by abolishing the Legislative 
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Council. The Bill was passed by the 
Legislative Assembly. The Legislative 
Council rejected the Bill. The Legis- 
lative Assembly again passed the Bill. 
The Legislative Council again reject- 
ed the Bill. The Governor in accord- 
ance with the Parliamentary Bills 
Referendum Act 1908 issued regula- 
tions providing for the taking of the 
Referendum polls. It was argued that 
the Constitution ought to have been 
first amended. 


1002. The questions for the 
opinion of the Court were: (1) Is the 
Constitution Act Amendment Act of 
1908 a valid and effective Act of Par- 
liament? (2) Is the Parliamentary Bills 
Referendum Act of 1908 a valid and 
effective Act of Parliament? (3) Is 
there power to abolish the Legislative 
Council of Queensland by an Act pass- 
ed in accordance with the provisions 
of the Parlimentary Bills Referendum 
Act of 1908? (4) Was the Referendum 
valid? 

1003. The Colonial Laws Vali- 
dity Act 1865 in Section 5 conferred 
full power on every representative 
legislature to make laws respecting the 
constitution, powers and procedures 
of such legislature; provided that such 
laws shall have been passed in such 
manner and form as may from time 
to time be required by any Act of 
Parliament, letters patent, Order in 
Council, or colonial laws for the time 
being in force in the said colony. The 
Parliamentary Bills Referendum Act 
was held to be an Act respecting the 
powers of the legislature. Section 5 of 
the Colonial Laws Validity Act pro- 
vided the authority for the legisla- 
tion. 


1004. Mr. Palkhivala extracted 
three propositions from the Taylor 
case. First, probably the power to 
make laws respecting the Constitution. 
power and procedure of such legisla- 
ture does not extend to authorise the 
elimination of the representative cha- 
racter of the legislature within the 
meaning of the Act p. 468 per Barton, 
J. Second, probably the representative 
character of the legislature is a basic 
condition of the power relied on, and 
is preserved by the word “such” in 
the collocation of words in the Con- 
stitution “of such legislature” p. 474 
per Issacs, J. Third, when power is 
given to a Colonial legislature to al- 
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ter the Constitution of the legislature 
that must be read subject to the fun- 
damental conception that consistently 
with the very nature of the Constitu- 
tion as an Empire, the Crown is not 
included in the ambit of such power 
p. 474 per Issacs, J. 


1005. The decision in Taylor 
case was to the effect that the Acts 
did not alter the representative charac- 
ter of the legislature as defined in 
Section 1 of the Colonial Laws Vali- 
dity Act, 1965, nor did they affect the 
position of the Crown. The first two 
propositions on which Mr. Palkhivala 
relied, namely, the observations of 
Barton and Issacs, JJ. p. 468 and 
p. 474 were both prefaced by the word 
“probably” which amply shows that 
the observations are obiter. The ques- 
tion whether the representative cha- 
racter of the legislature could be 
changed or whether the Crown could 
be eliminated did not call for deci- 
sion. The other learned Judges Gavan 
Duffy and Rich, JJ. said “It may per- 
haps be that the legislature must always 
remain a representative legislature as 
defined by the statute, but it is un- 
necessary in the present case to de- 
termine whether that is so or not”. 


1006. Issacs, J. held in that 
case that the word “legislature” did 
not include the Crown because Sec- 
tion 7 of the Colonial Laws Validity 
Act used the expression “legislature” 
followed by the words “or by persons 
or bodies of persons for the time be- 
ing acting as such legislature” to show 
that the legislature was exclusive of 
the Crown. The assent of the Queen 
or the Governor was thus regarded as 
an additional factor. Therefore, 
Issacs, J. said that when a power is 
given to the Colonial legislature to 
alter the Constitution that must be 
read subject to the fundamental con- 
ception, that the Crown is not includ- 
ed in the ambit of such power. Those 
observations are made in the context 
of the provisions of the Colonial Laws 
Validity Act where a “colony” is de- 
fined to include “all of Her Majesty’s 
possessions abroad”. The observations 
therefore mean that when power to 
alter the Constitution was conferred 
upon a colony which is a part of Her 
Majesty’s possessions abroad it is rea- 
sonable to assume that such power 
did not include power to eliminate the 
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Queen as a part of a colonial legisla- 
ture. 


1007. The representative cha- 
racter of the legislature does not in- 
volve any theory of implied limitation 
on the power of amendment. Suca 
legislature’ as owas emphasised by 
Issacs, J. shows that the limitation on 
the power of amendment flowed from 
express language of Section 5 of the 
Colonial Laws Validity Act and was 
not dependent upon any implication. 


1008. In the State of Victoria 
case the validity of the Pay-Roll Tax 
Act, 1941 was impugned on the ground 
that it was beyond the legislative com- 
petence of the Commonwealth. The 
Pay-roll Tax Assessment Act 1941-69 
made the Crown liable to pay- tax on 
the wages payable to named categories 
of employees of the State of Victoria. 
The Commonwealth Parliament, in the 
exercise of its power under S5. 51 (ii) 
of the Constitution to make laws with 
respect to taxation, but so as not to 
discriminate between States or parts of 
State was held competent to include 
the Crown in right of a State in the 
operation of a law imposing tax or 
providing for the assessment of a tax. 
The inclusion of the Crown in right of 
a State in the definition of “employer” 
in Section 3 (1) of the Pay-roll Tax 
Assessment Act 1941-1969 thus mak- 
ing the Crown in right of a State lia- 
ble to pay the tax in respect of wages 
paid toemployees including employees 
of departments engaged in strictly 
governmental functions was also held 
to be a valid exercise of the power 
of the Commonwealth under S5. 51 of 
the Constitution. Section 114 of the 
Constitution enacts ban on the imposi- 
tion by the Commonwealth of a tax 
on property of a State. This ban was 
not offended. A law which in subst- 
ance takes a State or its powers or 
functions of government as its subject 
matter is invalid because it cannot be 
supported upon any grant of legisla~ 
tive power, but there is no implied 
limitation on Commonwealth legisla- 
tive power under the Constitution aris- 
ing from the federal nature of the 
Constitution. There was no necessary 
implication restraining the Common- 
wealth from making a law according 
to the view of three learned Judges. 
Four other learned Judges held that 
there is an implied limitation as lack 
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of Commonwealth legislative power 
but the Act did not offend such limi- 
tation. 

1009. The limitation which was 
suggested to be accepted was that a 
Commonwealth law was bad ifit discri- 
minated against States in the sense 
that it imposed some special burden 
or disability upon them so that it 
might be described as a law aimed at 
their restriction or control. 


1010. In the Australian case 
Barwick, C. J. stated that the basic 
principles of construction of the Aus- 
tralian Constitution were definitely 
enunciated in the Amalgated Society 
of Engineers v. Adelaide Steamship 
Co. Ltd. (1920) 28 C.L.R. 129 which 
unequivocally rejected the doctrine 
that there was an implied prohibition 
in the Constitution against the exer- 
cise in relation to a State ofa legisla- 
tive power of the Commonwealth in 
accordance with the ordinary rules 
of Constitution. 


1011. Mr. Palkhivala relied on 
some Irish cases in support of theory 
of implied and inherent limitations. 


1012. In Ryan case 1935 Ir 
Rep 170 the validity of amendment 
of Article 50 of the Irish Constitution 
which came into existence in 1922 fell 
for consideration. Article 50 provided 
that within 8 years from the com- 
mencement of the Constitution amend- 
ments to the Constitution were to be 
made by ordinary legislation. After 
the expiry of 8 years amendments 
were to be made by referendum. The 
other provision in Article 50 was that 
amendment “shall be subject to the 
provisions of Article 47” of the Con- 
stitution. Article 47 made provisions 
for the suspension in certain events of 
any Bill for a period of 90 days and 
for the submission of any bill so sus- 
pended to referendum if demand 
should be made. By an Amendment 
Act in 1928 reference to the provisions 
of Article 47 was repealed. In 1929 
before the expiry of 8 years there was 
an amendment of the Constitution 
whereby the period of 8 years was 
changed to 16 years. Both the amend- 
ments were upheld. Amendments were 
challenged on two grounds. First, that 
many Articles of the Constitution are 
so fundamental as to be incapable of 
alteration. Second, Article 50 does not 
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authorise any change in these funda- 
mental Articles. 


1013. The decision of the 
Judicial Committee in 1935 A.C. 484 
throws a flood of light on the ques- 
tion of amendment of the amending 
power in a written Constitution. The 
Treaty and the Constituent Act sche- 
duled to the Irish Free Constitution 
Act, 1922 being parts of an Imperial 
Act formed parts of the statute law of 
the United Kingdom. The first clause 
of the Treaty provided that Ireland 
shall have the same constitutional sta- 
tus in the community of nations 
known as the British Empire as the 
Dominion of Canada, Commonwealth 
of Australia, the Dominion of New 
Zealand, and the Union of South Afri- 
ca with a Parliament having force to 
make laws for the peace, order and 
good government of Ireland and an 
Executive responsible to that Parlia- 
ment and shall be styled and known 
as the Irish Free State. The second 
clause of the Treaty provided that the 
law practice and constitutional usage 
governing the relationship of the 
Crown or the representative of the 
Crown and of the Imperial Parliament 
to the Dominion of Canada shall 
govern their relationship to the Irish 
Free State. Of the Articles of the 
Constitution, Article 12 created a 
legislature known as the Oireachtas 
and the sole and exclusive power of 
making laws for the peace, order and 
good government of the Irish Free 
State was vested in the Oireachtas. 


1014. Article 50 provided that 
amendments of the Constitution within 
the terms of the Scheduled ‘Treaty 
might be made by the Oireachtas. 
Article 66 provided that the Supreme 
Court of the Irish Free State would 
have appellate jurisdiction from all 
decisions of the High Court and the 
decision of the Supreme Court would 
be final and conclusive. The proviso 
to that Article stated that nothing in 
the Constitution shall impair the right 
of any person to petition His Majesty 
for special leave to appeal from the 
supreme Court to His Majesty in 
Council. The proviso to Article 66 was 
inserted to give effect to Article 2 of 
the Treaty and hence under Article 50 
of the Constitution it was argued that 
the proviso to Article 66 could not be 
amended in the way it was sought to 
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amend it by abolishing the right of 
appeal. Article 50 contained another 
limitation that amendments within 
the terms of the Treaty might be 
made. Clause 2 of the Treaty provided 
that relations with the Imperial Par- 
liament should be the same as the 
Canadian. By Amendment Act No. 6 
of 1933 the words “within the terms 
of the Treaty” were deleted from 
Article 50. Thereafter Amendment Act 
No. 22 of 1933 was passed abrogating 
right of appeal to the Privy Council. 


1015. The Judicial Committee 
in Moore case noticed that “Mr. Wil- 
frid Greene for the petitioners rightly 
conceded that Amendment Act No. 16 
of 1929 which substituted for the 8 
years specified in Article 50 as the 
period during which amendment might 
be made without a referendum a 
period of 16 years was regular and 
that the validity of the subsequent 
amendments could not be attacked on 
the ground that they had not been 
sumbitted to the people by referen- 
dum. 


1016. It was argued by Mr. 
Green in that case that the Constituent 
Assembly having accomplished its 
work went out of existence leaving no 
successor and nobody in authority 
capable of amending the Constituent 
Act. The argument was in effect that 
the Constitution was a semi rigid Con- 
stitution that is one capable of being 
amended in detail in the different 
Articles according to their terms, but 
not susceptible ofany alteration so far 
as concerns the Constituent Act, un- 
less perhaps by the calling together of 
anew constituent assembly by the 
people of Ireland. The decision of the 
Supreme Court of Ireland in Ryan 
case was referred to by the Judicial 
Committee. The Judicial Committee 
held that the Oireachtas had power 
to repeal or amend the Constituent 
Act ‘and in repealing or amending of 
parts of an Imperial Statute, namely, 
the Irish Free State Constitution Act, 
1922 what the Oireachtas did must be 
deemed to have been done in the way 
in which alone it could legally be done, 
that is by virtue of the powers given 
by the statute. The abolition of ap- 
peals to Privy Council was a valid 
amendment. 


1017. The decision in Liyanage 
v. Queen, (1967) 1 A.C. 259 was also 
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relied on by Mr. Palkhivala for the 
theory of implied and inherent limi- 
tations. The Criminal Law Amend- 
ment Act passed by Parliament cf 
Ceylon in 1962 contained substantial 
modifications of the Criminal Proce- 
dure Code. There was ex post facto 
legislation of detention for 60 days of 
any person suspected of having com- 
mitted an offence against the State 
by widening the class of offences for 
which trial without jury by three jud- 
ges nominated by the Minister of Jus- 
tice would be ordered. An arrest with- 


out warrant for waging war against 


the Queen became permissible and 
new minimum penalties for that of- 
fence were prescribed and for conspir- 
ing to wage war against the Queen 
and overawe the government by cri- 
minal force, and by widening the scop2 


of that offence. The Act also provided 


for the addmission in evidence of cer- 
tain confessions and statements to the 
police inadmissible under the Evidence 
Code. The Act was expressed to be 
retrospective to cover an abortive coup 


d'etat on 27 January, 1962 in which 


Liyanage and others took part, and 
was to cease to be operative after the 
conclusion of ali legal proceedings 
connected with or incidental to any 
offence against the State committed 
on or about the date of the commence- 
ment of the Act, whichever was later. 
The second Criminal Law Amendment 
Act of 1962 (No. 31 of 1962) substitu- 
ted the Chief Justice for the Minis- 
ter of Justice as the person to nomi- 


nate the three Judges but left 
unaffected other provisions for the 
former Act. 

1018. The Supreme Court of 


Ceylon convicted the appellants and 
sentenced them to 10 years rigorous 
imprisonment the minimum prescrib- 
ed by the Criminal Law Act 1 of 1962. 


1019. The Privy Council held 
the legislation to be ultra vires on two 
grounds. The Acts could not be chal- 
lenged on the ground that they were 
contrary to fundamental principles of 
Justice. The Colonial Laws Validity 
Act 1865 which provided that colonial 
laws should be void to the extent of 
repugnancy to an Act of the United 
Kingdom, and should not be void on 
the ground of repugnancy to the law 
of England did not leave in existence 
a fetter or repugnancy to some vague 
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and unspecified law of natural jus- 
tice. The Ceylon Independence Act 


1947 conferred on the Ceylon Parlia- 
liament full legislative powers of a 
sovereign independent State. The Acts 
were declared to be bad because they 
involved a usurpation and infringe- 
ment by the legislature of judicial 
powers inconsistent with the written 
Constitution of Ceylon. The silence of 
the Constitution as to the vesting of 
judicial power was inconsistent with 
any intention that it should pass to or 
be shared by the executive or the 
legislature. The ratio of the decision is 
that the legislature could not usurp 
judicial power. There is an observation 
at page 289 of the report that Section 
29 (1) of the Ceylon Constitution con- 
fers power on Parliament to pass 
legislation which does not enable a 
law to usurp the judicial power of 
the judicature. The Judicial Com- 
mittee answered the question which 
was posed as to what the position 
would be if Parliament sought to pro- 
cure such a result by first amending 
the Constitution by a two-thirds majo- 
rity by stating that such a situation 
did not arise there and if any Act was 
passed without recourse to Section 
29 (4) of the Ceylon Constitution it 
would be ultra vires. The Judicial 
Committee found that under Section 
29 (4) of the Ceylon Constitution there 
could be an amendment only by com- 
plying with the proviso. which would 
be the manner and form and would 
not be a limitation on the width of 
the power. The Ceylon case is not an 
authority for the proposition of im- 
plied and inherent limitation on the 
amending power. 


1020. In Liyanage case the 
Privy Council rejected the contention 
that powers of the Ceylon legislation 
should be cut down by reference to 
the vague and uncertain expression 
“fundamental principles of British 
Law”. In deciding whether the Con- 
stitution of Ceylon provided for a 
separation between the legislature and 
the judiciary the Privy Council did 
not refer to consequences at all, but 
referred to the fact that the provi- 
sions relating to the legislature and 
the judicature were found in two 
separate parts of the Constitution. The 
provisions for appointment of the 
subordinate judiciary by a Commission 
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consisting exclusively of Judges with 
a prohibition against any legislator be- 
ing a member thereof and the further 
provision that any attempt to influ- 
ence the decision was a criminal of- 
fence were held by the Judicial Com- 
mittee to show that the judiciary was 
intended to be kept separate from the 
legislature and the executive. This 
conclusion was based on a pure con- 
struction of the provisions of the Act. 
The reference to consequences was in 
a different context. The Privy Council 
recognised that the impugned law 
dealt with a grave exceptional situa- 
tion and were prepared to assume that 
the legislature believed that it had 
power to enact it. 


1021. Again in Kariappar case 
1968 A.C. 717 the Judicial Committee 
considered a Ceylon Act which was 
inconsistent with the Ceylon Constitu- 
tion. The Act imposed civic disabili- 
ties for 7 years on person to whom the 
Act applied and provided for the vaca- 
tion of the seat as a Member of Par- 
liament. The words amend ‘or repeal 
in Section 29 (4) of the Ceylon Con- 
stitution were read by the Judicial 
Committee to cover an amendment or 
repeal by inconsistent act. The plain 
words amend or repeal did not admit 
ambiguity. 


1022. To introduce into our 
Constitution the doctrine of implied 
and inherent limitations on the mean- 
ing of the word “amendment” by up- 
holding the power to amend the essen- 
tial features but not the core on the 
theory that only people can change 
by referendum is to rewrite the Con- 
stitution. The decisions in Ranasinghe 
case 1965 A.C. 172 and Kariappar case 
1968 A.C. 717 are authorities for two 
propositions. First, that in the exercise 
of the power of amendment a con- 
trolled Constitution can be converted 
into an uncontrolled one. Second, the 
word “amendment” means alteration. 
In Ibralebbe case 1964 A.C. 900 the 
Judicial Committee said that if the 
Ceylon legislature abrogated the ap- 
peal to the Privy Council it would be 
an amendment of its judicial structure. 


1023. The decision in Mangal 
Singh v. Union of India, (1967)2 SCR 
109 = (AIR 1967 SC 944) has 
been relied on by Mr. Palkhivala in 
support of the proposition that the 
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power of amendment is subject to im- 
plied limitation. Article 4 of the .Con- 
stitution which was interpreted in 
Mangal Singh case has to be read with 
Articles 2 and 3. Article 4 contains 
a limited power of amendment, limit- 
ed to amend Schedules 1 and 4 as 
. may be necessary to give effect to a 
law mentioned in Articles 2 and 3 and 
of making supplemental, incidental 
and consequential provisions. Shah, J. 
in Mangal Singh case said that power 
with which Parliamentisinvested by 
Arts. 2 and3isa power to admit, esta- 
blish or form new States or to admit, 
establish or admit new States which 
conform to the democratic pattern en- 
visaged by the Constitution and is not 
a power to override the constitutional 
scheme. It is manifest that when a 
new State is created in accordance 
with Articles 2 and 3 the amendment 
under Article 4 will be followed und 
as necessary to give effect to the same. 
Such an amendment does not override 
the constitutional scheme. It is an 
amending power of a limited nature 
and is supplemental. incidental or con- 
sequential to the admission, establish- 
ment or formation of a State as con- 
templated by the Constitution. This 
decision does not say that there are 
implied limitations to the amending 
power. 


1024. The petitioner challen- 
ges the legality and the validity of 


the Constitution (25th) Amendment 
Act. 

1025. The Constitution (25th) 
Amendment Act has first amended 
Article 31 (2), second, added Arti- 


cle 31 (2B) and third, introduced Arti- 
cle 31C. Article 31 (2) is amended in 
two respects. First, it substituted the 


word “amount” for the word “com- 
pensation” for property acquired or 
‘requisitioned. Second, it is provided 


that the acquisition or requisition law 
shall not be called in question on the 
ground that whole or any part of the 
amount is to be given otherwise than 
in cash. Article 31 (2B) has been in- 
serted to the effect that nothing in 
sub-clause (f) ‘of clause (1) of Art. 19 
shall affect any such law as is refer- 
red to in clause (2). 


1026. Article 31C states thut 
notwithstanding anything contained in 
Article 13 no law giving effect to the 
policy of the State towards securing 
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the principles specified in clause (b) 
or clause (c) of Article 39 shall ba 
deemed to be void on the ground that 
it ‘is inconsistent with or takes away 
or abridges any of the rights conferr- 
ed by Article 14 or Article 19 or Arti- 
cle 31 and no law containing a decla- 
ration that it is for giving effect to 
such policy shall be called in question 
in any court on the ground that it 
does not give effect to such policy. It 
is provided that where such law is 
made by the legislature of a State the 
provisions of this Article shall not ap- 
ply thereto unless such law having 
been reserved for the consideration of 
the President has received his assent. 


1027. The basic controversy is 
really regarding the right to property 
and the acquisition of property by the 
State. The Constitution of India was 
intended to achieve political liberty on 


the one hand and economic and 
social liberty on the other for 
all citizens of India. The Direc- 
tive Principles in the Constitu- 


tion are also fundamental in the gov- 
ernance of the country and it shall be 
the duty of the State to apply these 
principles in making laws. That is 
Article 37. It can be achieved by mak- 
ing changes in the economic and social 
structure of the society. 


1028. The resolutions of the 
Congress in 1929, 19381, 1945 and the 
Objectives Resolution of 22 January, 
1947 and the resolution of All-India 
Congress Working Committee in 1947 
are not only a remembrance of things 
past. In 1929 the Congress resolution 
was that it was essential to make re- 
volutionary changes in the economic 
and social structure of the society and 
to remove the gross inequalities. It 
was also resolved that political free- 
dom must include the economic free- 
dom of the starving millions. In 
such economic and _ social pro- 
gramme the State is to own or 
control the key industries and ser- 
vices, mineral resources, railways, 
waterways, shipping and other means 
of public transport. In 1945 the Work- 
ing Committee said that the concentra- 
tion of wealth and power in the hands 
of individuals and groups was to be 
prevented. Social control of the mine- 
ral resources and of the principal me- 
thods of production and distribution in 
land, industry and in other depart- 
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ments of national activity would be 
necessary to develop the country into 
co-operative Commonwealth. In the 
case of industries which in their nature 
must be run on a large scale and on 
centralized basis, it was felt that they 
should belong to the community and 
they should be so organised that the 
workers become not only co-sharers in 
the profits but also increasingly 
associated with the management and 
administration of the industry. Land 
and all other means of production as 
well as distribution and exchange must 
belong to and be regulated by the 
community in its own interest. The 
framers of the Constitution wanted a 
social structure which would avoid 
the acquisitive economy of private 
capitalism and the regimentation of a 
totalitarian State. 


1029. In this background the 
Constitution was created with the ab- 
ject of effecting social revolution. The 
core of the commitment to the social 
revolution lies in Part III and Part IV 
of the Constitution. They are describ- 
ed to be “conscience of the Constitu- 
tion.” The object of Part III was to 
‘liberate the power of man equally 
for distribution to the common good.” 
The State would have to bear the res- 
ponsibility for the welfare of citizens. 
The Directive Principles are decla- 
ration of economic independence so 
that our countrymen would have eco- 
nomic as well as political control of 
the country. 


1030. The centre of the funda- 
mental rights is said by Mr. Palkhi- 
vala to be Articles 14, 19 and 31. It 
is right to property. But the Direc- 
tive Principles are also fundamental. 
They can be effective if they are to 
prevail over fundamental rights of a 
few in order to subserve the com- 
mon good and not to allow economic 
system to result to the common detri- 
ment. It is the duty of the State to 
promote common good. If the motives 
for co-operating with others consist in 
the mere desire to promote their 
private good they would be treat- 
ing their fellowmen as means 
only and not also an end. The no- 
tion of common good was needed to 
explain away the difference between 
the principles of reasonable self love 
and benevolence. The distribution of 
material resources is to subserve the 
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common good. The ownership and 
control of the material resources is to 
subserve common good.. The econo- 
mic system is to work in such a man- 
ner that there is ho concentration of 
wealth to the common detriment. 
Again, the economic’ system is to work 
in such a manner that the means of . 
production are not used to the com- 

mon detriment. 


1031. The declaration of 
human rights on which Mr. Palkhivaia 
relied for the unamendability of fua- 
damental rights is rightly said by the 
Attorney-General tobeno impediment 
tothe power of amendment nor to’sup- 
port the petitioner’s contention regard- 
ing the inviolability of the right to 
property. For the purpose of promot- 
ing the general welfare in a democra- 
tic State the Directive Principles were 
said by the Attorney-General to be 
fundamental in achieving rights of 
men and economic and social righis 
for human dignity. Every citizen as- 
serts enjoyment of fundamental rights 
under the Constitution. It becomes 
the corresponding duty of every citi- 
zen to give effect to fundamental 
rights of all citizens, dignity of all 
citizens, by allowing the State to 
achieve the Directive Principles. The 
duty of the State is not limited to the 
protection of individual interest but 
extends to acts for the achievement of 
the general welfare in all cases where 
it can safely act and the only limita- 
tions on the Governmental actions are 
dictated by the experience of the 
needs of time. A fundamental right 
may be regarded as fundamental by 
one generation. It may be considered 
to be inconvenient limitation upon le- 
gislative power by another generation. 
Popular sovereignty means that the 
interest which prevails must be the 
interest of the mass of men. If rights 
are built upon property those who 
have no property will have no rights. 
That is why the State has to balance 
interest of the individual with the in- 
terest of the society. Industrial demo- 
cracy is the necessary complement to 
political democracy. The State has io 
serve its members by organising an ave- 
nue of consumption. This can be done by 
socialisation of those elements in the 
common welfare which are integral to 
the well being of the community. 

1032. The petitioners chal- 
lenge to the amendment of Art. 31 (2) 
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is as follows. The right to property 
is one of the essential features of the 
Constitution. It is the hand-maid to 
various other fundamental rights. The 
right to freedom of the. Press under 
Article 19 (1) (a) is meaningless if the 
publisher could be deprived of his 
- printing plant and the building in 
which it is housed without compensa- 
tion. The fundamental right under 
Article 19 (1) (c) to form trade unions 
will be denuded of its true content if 
the property of a trade union could 
be acquired by the State without com- 
pensation. The right to practise any 
profession or carry on any occupation, 
trade or business under Article 19 (1) 
(g) will be the right to do forced 
labour for the State if the net sav- 
ings from the fruits of a citizen’s per- 
sonal exertion are liable to be acquir- 
ed by the State without compensation. 
The freedom of religion in Article 26 
will lose a great deal of its efficacy 
if the institutions maintained by a 
community for its religious and chari- 
table purposes could be acquired with- 
out compensation. The implication of 
the proviso to Article 31 (2) is that 
the State may fixsuch an amount for 
acquisition of the property as may ab- 
ridge or abrogate any of the other 
fundamental rights. Exercise of fun- 
damental rights would be affected by 
the deprivation of property without 
compensation in the legal sense and 
the only exception to this power of 
the State is the case of educational 
institution dealt with in the proviso. 
Article 31 (2) as a result of the Cons- 
titution (25th) Amendment Act will 
empower the State to fix an amount 
on a basis which need not be disclos- 
ed even to the members of the legis- 
lature and which may have no rela- 
tion to the property sought to be ac- 
quired. The amount is not to satisfy 
any of the principles of compensation. 
It need not be paid in cash and it 
will yet not be considered to be a 
ground of challenge to the validity of 
law. Article 31 (2) has nothing to do 
with estate, zamindaries, land reforms 
or agrarian reforms which are speci- 
fically dealt with by Article 31A. 


1033. The right to acquire, 
hold and dispose of property under 
Article 19 (1) (f) is subject under Arti- 
cle 19 (5) to reasonable restrictions in 
the interests of the general public. If 
Article 19 (5) permits such reasonable 
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restrictions it is said by the petitioner 
that the only object of making Arti- 
cle 19 (1) (f) inapplicable by Art. 31 
(2B) is to enable acquisition and re- 
quisition laws to contain restrictions 
or provisions which are unreasonable 
and not in the public interest. Reli- 
ance was placed by Mr. Palkhivala on 
the Bank Nationalisation case. (1970) 
3 SCR 5380=(AIR 1970 SC 564), and 
the observations at p. 577 that if Arti- 
cle 19 (1) (f) applied to acquisition or 
requisition, law which permitted a 
property to be taken without the 
owner being heard where the rules of 
natural justice would require the 
owner to be heard, would be void as 
offending Article 19 (1) (f). Extract- 
ing that observation it is said that the 
amount fixed without giving him a 
hearing or amending the Land Acqui- 
sition Act to provide that any man’s 
land or house can be acquired with- 
out notice to the owner to show cause 
or to prove what amount should he 
fairly paid to him for the property 
acquired will damage the essence or 
core of fundamental right to property. 


1034. After the substitution cf 
the neutral expression “amount? for 
“compensation” in Article 31 (2) by 
the Constitution (25th) Amendment 
Act the Article still binds the legisla- 
ture to provide for the giving to the 
owner a sum of money either in cash 
or otherwise. The legislature may 
either lay down principles for the de- 
termination of the amount or may it- 
self fix the amount. Before the amend- 
ment the interpretation of Article 31 
(2) was that the law was bound to 
provide for the payment of compensa- 
tion in the sense of equivalent in 
value of the property acquired. This 
was the interpretation given in the 
Bank Nationalisation case even after 
the Constitution 4th Amendment Act, 
which said that the adequacy of com- 
pensation could not be challenged. 
The Constitution 25th Amendment Act 
states that the law no longer need 
provide for the giving of equivalent in 
value of the acquired property. The 
quantum of the amount if directly fix- 
ed by the law and the principles for 
its quantification are matters for legis- 
lative judgment. Specification of prin- 
ciples means laying down general 
guiding rules applicable to all persons 
or transactions covered thereby. In fix- 
ing the amount the legislature . will 
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act on the general nature of the legis- 
lative power. The principle may be 
specified. The principle which may 
be acted upon by the legislature in 
fixing the amount may include consi- 
derations of social justice as against 
the equivalent in value of the property 
acquired. Considerations of social jus- 
tice will include the relevant Direc- 
tive Principles particularly in Art. 39 
(b) and (c). These principles are to 
subserve the common good and to pre- 
vent common detriment. The question 
of adequacy has been excluded from 
Article 31 (2) by the Constitution 
Fourth Amendment Act. It cannot be 
said that the legislature would be 
under the necessity of providing a 
standard to measure an adequacy with 
reference to fixing the amount. The 
Constitution does not allow judicial 
review of a law on the ground of ade- 
quacy of the amount and the manner 
as to how such amount is to be given 
otherwise than in cash. 


1035. If the word ‘“compensa- 
tion” as it stood prior to the amend- 
ment of Article 31 (2) must mean 
equivalent value in cash it is said by 
the Solicitor General that the concen- 
tration of wealth will remain unchang- 
ed and justice social, economic, and 
political amplified in Articles 39, 41, 
42. 43, 45, 46 and 47 will be thwarted. 
The fulfilment of the Directive Prin- 
ciples is in a sense more fundamental 
than the mere right to property. Re- 
adjustment in the social order may 
not be practicable in asmooth manner 
unless the Directive Principles are 
effectively implemented. The emer- 
gency of a new social order is a chal- 
lenge to present day civilisation. [If 
nations wanted independence and su- 
premacy in the latter half of the 19th 
century and the first half of the 20th 
century individual dignity, individual 
freedom, individual status in a well 
organised and well planned society are 
opening the frontiers since the mid- 
century. In this background the 25th 
Amendment protects the law in one 
respect, namely, that amount payable 
to the owner is no longer to be 
measured by the standard of equiva- 
lent in value of the acquired property. 
The quantum cannot be a matter for 
judicial review. Ever since the Fourth 
Amendment the adequacy of compen- 
sation is excluded by the Constitution. 
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The reason is that the Constitution de- 
clares in clear terms that adequacy is 
not justiciable and, therefore, it can- 
not be made justiciable in an indirect 
manner by holding’ that the same 
subject-matter which is expressly bar- 
red is contained implicitly in some 
other provision and is, therefore, open 
to examination. 

1036. Just as principles which 
were irrelevant to compensation were 
invalid prior to the Constitution 25th 
Amendment it was said that if any 
principles are adopted which are irre- 
levant to the concept of amount as a 
legal concept or as having a norm 
the law would be invalid because the 
amount would be purely at the will or 
at the discretion of the State. There- 
fore. it was said that when the law 
fixes the amount it might indicate the 
principles on which the amount had 
been arrived at or the Court might en- 
quire into on which the amount had 
been fixed. Any contrary view ac- 
cording to the petitioner would mean 
that under Article 31 (2) state would 
have authority to specify principles 
which could be arbitrary or specify 
the amount which could be arbitrary. 


1037. It was also said that as 
a result of the proviso to Art. 31 (2) 
after the 25th Amendment the law 
providing for compulsory acquisition 
of property of an educational institu- 
tion established by a minority refer- 
red to in Article 31 (1) the State was 
to ensure that the amount fixed or 
determined was such as would not 
restrict or abrogate the right guaran- 
teed under that clause. The amount 
would have to be higher than the 
amount which would be sufficient not 
to damage the essence of that right. 
But under Article 31 (2) after the 25th 
Amendment where the proviso did not 
apply it was said that the core or 
essence of the fundamental rights 
would be damaged or destroyed. 

1038. The word “amount” in 
Article 31 (2) after the 25th Amend- 
ment is to be read in the entire col- 
location of words. No law shall be 
called in question in any Court on the 
ground that the amount so fixed or 
determined is inadequate or the whole 
or any part of such amount is given 
otherwise than in cash. In Article 31 
(2) the use of the word “amount” in 
conjunction with payment in cash 
shows that a sum of money is being 
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spoken of. Amount is a sum meaning 
a quantity or amount of money, or, in 
other words, amount means a sum of 
money. 

1039. Article 31 (2) prior to as 
well as after the 25th Amendment in- 
dicates two alternatives tothe legisla- 
tures, either to specify the principies 
for determination of the amount or to 
fix the amount or “compensation” 
prior to the amendment. In fixing the 
amount or compensation the legisla- 
ture is not required to set out in the 
law the principles on which compen- 
sation had been fixed in the unamend- 
ed clause or the amount is fixed in 
the amended clause. 

1040. Article 19 (1) (Í) provi- 
des that all citizens shall have the 
right to hold, acquire or dispose of 
property whereas Article 31 (2) deals 
with law by which the property is 
acquired. Such law acquiring pro- 
perty directly extinguishes the right 
to hold or dispose of property acquir- 
ed. Article 19 (1) (f) is excluded 
from Article 31 (2) in order to make 
Article 31 (2) self contained. The right 
to hold property cannot co-exist with 
the right of the State to acquire pro- 
perty. That is why Article 31 (2) is 
to be read with Articles 31A, 31B and 
31C, all the Articles being under the 
heading “Right to Property”. 


1041. It has been held by this 


Court in F. N. Rana case, (1964) 
5 SCR 294 = (AIR 1964 SC 
648), that Land Acquisition Act 


does not give the right of quasi-judi- 
cial procedure or the requirements of 
natural justice as Section 5A of that 
Act has been held to be administra- 
tive. It has also been held by this 
Court that a Requisition Act which 
did not give a right of representation 
before an order for requisition was 
made did not violate Article 19 (1) (£. 
(See S. N. Nandi v. State of West 
Bengal. AIR 1971 SC 961). 

1042. The other part of the 
95th Amendment which is challenged 
by the petitioner is Article 31C. Arti- 
cle 31C is said by Mr. Palkhivala to 
destroy several essential features of 
the Constitution for these reasons. 
First, there is a distinction between 
cases where the fundamental rights 
are amended and laws which would 
have been void before the 25th 
Amendment are permitted to be valid- 
ly passed and cases where the funda- 
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mental rights remain unamended but 
the laws which are void as offending 
those rights are validated by a legal 
fiction that they shall not be deemed 


to be void. The law is in the first 


case constitutional in reality whereas 
in the second case the law is uncons- 
titutional in reality but is deemed by 
a fiction of law not to be void with 
the result that laws which violate the 
Constitution are validated and there is 
a repudiation of the Constitution. If 
Article 31C is valid it would be per- 
missible to Parliament to amend the 
Constitution so as to declare all laws 
to be valid which are passed by Par- 
liament or State legislatures in excess 
of legislative competence or which 
violate basic human rights enshrined 
in Part III or the freedom of inter- 
State Trade in Article 301. Article 31C 
gives a blank charter to Parliament 
and the State legislatures to defy the 
Constitution or damage or destroy the 
supremacy of the Constitution. Se- 
condly, Article 31C subordinates fun- 
damental rights to Directive Princi- 
ples. The right to enforce fundamen- 
tal rights is guaranteed under Arti- 
cle 32. The Directive Principles are 
not enforceable by reason of Art. 37. 
Yet it is said that while giving effect 
to Directive Principles fundamental 
rights are abrogated. Thirdly, whereas 
an amendment of a single fundamen- 
tal right would require a majority of 
at least two-thirds of the members of 
Parliament present and voting, a law 
within Article 31C which overrides 
and violates several fundamental 
rights can be passed by a simple 
majority. Fourthly, every fundamental 
right is an essential feature of the 
Constitution and Article 31C purports 
to take away a large number of those 
fundamental rights. Fifthly, the Court 
is precluded from considering whether 
law under Article 31-C is such that it 
can possibly secure Directive Princi- 
ples in question. Sixthly, no State 
legislature can amend the fundamental 
rights or any other part of the Consti- 
tution but Article 31C empowers the 
State legislature to pass laws which 
virtually involve repeal of the funda- 
mental rights. Power of amending the 
Constitution is delegated to State le- 
gislatures. 


1043. Finally, it is said that 
the fundamental rights uncer Arts. 14, 
19 and 31 which are sought to be su- 


1973 


perseded by Article 31C are necessary 
to make meaningful specific rights of 
the minorities which are guaranteed 
by Articles 25 to 30. The proviso to 
Article 31 (2) shows that in the case 
of acquisition of property of an educa- 
tional institution established by a 
minority an amount fixed should be 
such as not to restrict or abrogate the 
right of the minorities under Art. 31. 
It is, therefore, said that the implica- 
tion is that if property is acquired in 
cases other than those of minorities 
an amount can be fixed which res- 
tricts or abrogates any of the funda- 
mental rights. Again, it is said that 
if a law violates the right of the 
minority under Arts. 25 to 30 such a 
law would be no law. Therefore, de- 
privation of property under such law 
would violate Article 31 (1). But the 
25th Amendment by Article 31C abro- 
gates. Article 31 (1) and minorities 
can be deprived of their properties 
held privately or upon public, chari- 
table or religious trusts by law which 
violates Articles 25 to 30. 


1044. The pre-eminent feature 
of Article 31C is that it protects only 
law. Therefore, any question of vio- 
lation of Article 31 (1) does not arise. 
Law referred to in Article 31C must 
be made either by Parliament or by 
the State legislature, according to the 
legislative procedure for enacting a 
law. There are several Articles in the 
Constitution where the expression 
“law” with reference to the authority 
to make law has been used. These are 
Articles 17, 19 (2) to (6). 21, 22, 23 
(1), 26, 31, 33, 34 and 35. These Arti- 
cles indicate that the expression “law” 
there means law made by the legisla- 
ture in accordance with its ordinary 
legislative procedure. The expression 
“law” does not include within itself 
ordinance, order, bye-law; rule, regu- 
lation. notification, custom or usage 
having the force of law nor an amend- 
ment of the Constitution in accord- 
ance with the procedure prescribed in 
Article 368. In Article 13 the term 
“law” has been used in a wide sense. 
For this a definition was given in 
Article 13 (3) to include’ certain other 
categories. The definition in Article 13 
(3) is expressly limited for Article 13. 
Law in Article 31C must have the 
same meaning as it has in other Arti- 
cles generally, namely, a statute pass- 
ed by the legislature. 
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1045. It is true that such law 
may need details to bẹ filled up by 
other agencies but the essential ele- 
ments of Article 31C must be suppli- 
ed directly by the enactment. A ques- 
tion arose with reference to Art. 254 
as to whether a clause of the Sugar 
Control Order 1955 made under the 
Essential Commodities Act had the 
effect of repealing the corresponding 
Uttar Pradesh State Law. This Court 
held that the power of repeal was 
vested in Parliament and Parliament 
alone could exercise it by enacting an 
appropriate provision in that regard. 
Parliament could not delegate the 
power of repeal to any executive 
authority. (See Tika Ramji v. State 
of Uttar Pradesh, 1956 SCR 393=(AIR 
1956 SC 676) ). 


1046. Article 31C is inextricab- 
ly bound up with Article 39 (b) and 
(c) because the purpose and the phra- 
seology in boththe Articles are essen- 
tially identical. The legislative efforts 
to implement Directive Principles in 
Article 39 (b) and (c) were set in mo- 
tion in some States to achieve reforms 
in land law. Articles 31-A and 31-B 
were introduced by the Constitution 
First Amendment Act 1951. The main 
reason for introducing Articles 31-A 
and 31-B was to exclude the opera- 
tion of Part III as a whole from those 
provisions. The true relationship be- 
tween Directive Principles in Part IV 
and the fundamental rights in Part III 
became clear. It was realised that 
though the liberty of individual was 
valuable it should not operate as an 
insurmountable barrier against the 
achievement of Directive Principles. 
In Sajjan Singh case, (1965) 1 SCR 
933=(AIR 1965 SC 845), it was said 
that “the rights of society are made 
paramount and they are placed above 
those of the individual’. In the Bihar 
Land Reforms case, 1952 SCR 889= 
(AIR 1952 SC 252), it was said that 
ta fresh outlook which placed the 
general interest of the community 
above the interest of the individuals, 
pervades over Constitution.” 


1047. Law contemplated in 
Article 31-C will operate on the 
ownership and control of the material 
resources of the community to be dis- 
tributed as best to subserve the com- 
mon good. The operation of the econo- 
mic system should not result in con- 
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centration of wealth. Means of pro- 
duction should not be used to the 
common detriment. The ownership and 
control of the material resources of 
the community can be achieved by 
nationalisation and planned economy. 
The operation of the economic system 
will mean imposition of control on the 
production, supply and distributions 
of products of key industries and es- 
sential commodities. There can be 
laws within Schedule 7, List IT]. En- 
tries Nos. 42, 43; List I. Entries Nos. 
52 to 54 and List II, Entries Nos. 23, 
24, 26 and 27. 


1048. The provisions in Arti- 
cle 31-C that no law containing a de- 
claration that it is for giving effect to 
such policy shall be called in question 
in any Court on the ground that it does 
not give effect to such policy was 
questioned by the petitioner to ex- 
clude judicial review and, therefore, to 
be illegal. Article 31-C was in the 
second place said to enable the State 
legislatures to make discriminatory 
laws destructive of the integrity of 
India. Thirdly. Article 31-C was said 
to delegate the amending power to 
state legislatures or Parliament in its 
ordinary legislative capacity. 


1049. The declaration mention- 
ed ‘in Article 31-C is for giving effect 
to the policy of the State towards 
securing the principles in Article 39 
(b) or (c). Such a declaration in a law 
shall not be called in question on the 
ground that it does not give effect to 
such policy. The laws which recéive 
protection under Article 31-C are laws 
for securing the Directive Principles of 
Article 39 (b) and (c). The nexus or 
connection between the law and the 
objectives set out in Article 39 (b) and 
(c) is a condition precedent for the ap- 
plicability of Article 31-C, On behalf 
of the Union and the State it was not 
contended that whether there was 
such nexus or not was not justiciable. 
The real reason for making the de- 
claration free from question in a 
Court of law on the ground that it 
does not give effect to such policy is 
to leave legislative policy and wisdom 
to the legislature. The legislative 
measure might not according to some 
views give effect to Directive Princi- 
ples. Therefore, legislatures are left 
in charge of formulating their policy 
and giving effect to it through legisla- 
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tion. It is the assessment and judg- 
ment of such measures which is 
sought to be excluded from judicial 
review by the declaration. 


1050. In order tò decide whe- 
ther a statute is within Article 31-C 


‘the Court may examine the nature 


and the character of legislation and 
the matter dealt with as to whether 
there is any nexus of the law to the 
principles mentioned in Article 39 (b) 
and (c). If it appears that there is no 


‘nexus between the legislation and the 


objectives and principles mentioned in 
Article 39 (b) and (c) the legislation 
will not be within the protective um- 
brella. The Court can tear the veil 
to decide the real nature of the sta- 
tute if the facts and circumstances 
warrant such a course. 


1051. The reason for excepting 
Articles 14, 19 and 31 from Art. 31-C 
is the same as in Article 31-A. The 
Solicitor General rightly said that the 
fear of discrimination is allayed by 
three safeguards. The first and the 
foremost safeguard is the good sense 
of the legislature and the innate good 
sense of the community. The second 
safeguard is the Presidents assent. 
The third safeguard is that in appro- 
priate cases it can be found as to whe- 
ther there is any nexus between law 
and Directive Principles sought to he 
achieved. There is no better safe- 
guard than the character of the citi- 
zen, the character of the legislature, 
the faith of the people in the repre- 
sentatives and the responsibility of the 
representatives to the nation. No sense 
of irresponsibility can he ascribed or 
attributed to the representatives of the 


people. The exclusion of Article 14 is 


to evolve new principles of equality 
in the light of Directive Principles. 
The exclusion of Article 19 is on the 
footing that laws which are to give 
effect to Directive Principles will 
constitute reasonable restrictions on 
the individual’s liberty. The exclusion 
of Article 31 (2) is to introduce the 
consideration of social “ustice in the 
matter of acquisition. Directive Prin- 
ciples are not limited to agrarian re- 
forms. Directive Principles are neces- 
sary for the uplift and growth of in- 
dustry in the country. 


1052. Articles 31 (4) and 31 (6) 
speak of certain class of laws not 
being called in question on the 
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ground of contravention of Art. 31 (2). 
Article 31-A relates to law of the 
class mentioned therein not to be void 
on the ground that it is inconsistent 
with cr takes away or abridges any 
of the fundamental rights conferred 
by Articles 14, 19 and 31. Article 15 
(4) states that nothing in Article 15 
or in Article 29 (2) shall prevent the 
state from making any special pro- 
vision for the advancement of any so- 


cially and educationally backward 
classes of citizens or for the Sche- 
duled Castes and the Scheduled 
Tribes. Article 31 (5) (b) (ii) states 


that nothing in Article 31 (2) shall 
affect the provision of any law which 
the State may make for the promotion 
of public health. Article 33 speaks 
of law with regard to members of the 
Armed Forces charged with the main- 
tenance of public order, so as to en- 
sure the proper discharge of their 
duties and the maintenance of disci- 
pline among them and for that pur- 
pose the operation of some fundamen- 
tal right in Part ILI is modified. 


1053. The Solicitor General 
rightly said that similarly Art. 31-C 
creates a legislative field with refer- 
ence to the object of legislation. It is 
similar to laws contemplated in Arti- 
ele 15 (4), Article 31 (5) (b) (ii) and 
Article 33. Each of these Articles 
carves out an exception to some Arti- 
ele or Articles conferring fundamental 
rights. The fields carved out by the 
various Articles are of different 
dimensions. The entire process of ex- 
ception of the legislative field from 
the operation of some of the Articles 
relating to fundamental rights is the 


mandate of the Constitution. It is 
wrong to say that the Constitution 
delegates power of amendment to 


Parliament or the States. As a result 
of the 25th Amendment the existing 
legislative field is freed from the fet- 
ters of some provisions of Part III of 
our Constitution on the legislative 
power. 


1054. Article 31-C substantial- 
ly operates in the same manner in the 
industrial sphere as Article 31-A 
operates in the agrarian sphere. The 
problems are similar in nature though 
of different magnitude. The constitu- 
tional method adopted to solve the 
problem is similar. The Solicitor 
General is correct in summing up Arti- 
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cle 31-C as an application of the prin- 
ciples underlying Articles 31 (4) and 
31 (6) and Article 31-A to the sphere 
of industry. 


1055. A class of legislation can 
be identified and the legislative field 
can be carved out from the operation 
of fundamental rights or some of those 
can be excluded by a provision of the 
Constitution. Articles 31 (4) and 31 
(6) identify the laws with reference 
to the period during which they were 
made. Article 31 (4) relates to a bill 
pending at the commencement of the 
Constitution in the legislature of a 
State to have been passed by such 
legislature and to have received the 
assent of the President to be not call- 
ed in question on the ground that it 
contravenes Article 31 (2). Article 31 
(6) relates to law of the State enacted 
not more than 18 months from the 
commencement of the Constitution to 
be submitted to the President for his 
certification and upon certification by 
the President not to be called in ques- 
tion on the ground of contravention 
of Article 31 (2). Articles 31 (2) and 
31-A identify the legislative field with 
reference to the subject matter of law. 
Articles 15 (4) and 33 and Article 31 
(5) (b) Gi) identify laws with reference 
to the objective of the legislature. 
The exceptions to some part or some 
Articles of Part III of the Constitu- 
tion is created by the Constitution and 
any law which is made pursuant to 
such power conferred by the Consti- 
tution does not amend the operation 
or application of these Articles in 
Part III of the Constitution. The crux 
of the matter is that modification or 
exception regarding the application of 
some of the Articles in Part III is 
achieved by the mandate of the Cons- 
titution and not by the law which is 
to be made by Parliament or State 
under Article 31-C. Therefore, there 
is no delegation of amending powers. 
There is no amendment of any cons- 
titutional provision by such law. 


1056. The Constitution First 
Amendment Act, 1951 introduced 
Articles 31-A and 31-B and Sche- 


dule 9 which are to be read together. 
Article 31-A excluded a challenge 
under the whole of Part III for the 
laws of the kind mentioned in that 
Article. Article 31-B retrospectively 
validated laws mentioned in Sche- 
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dule 9 from challenge under Part III 
and also on the ground that they vio- 
lated Section 299 of the Government 
of India Act, 1935. It may be stated 
here that Parliament which passed the 
Constitution First Amendment Act, 
1951 was the Constituent Assembly 
functioning as a legislature, till elec- 
tions were held and a Parliament as 
provided for under the Constitution 
could be formed. Articles 31-A and 
31-B carried out the intention of the 
framers of the Constitution as stated 
in Articles 31 (4) and 31 (6) that land 
legislation or agrarian reform was to 
be enforced and fundamental rights 
were not to be allowed to stand in the 
way of implementing the Directive 
Principles of State Policy contained in 
Article 39. The fundamental right 
conferred under Article 31 (2) was 
subordinated to Article 39 (b) and (c) 
in order to protect laws referred to in 
Articles 31 (4) and 31 (6). When that 
object failed and the law was struck 
down under Article 14, Parliament 
gave effect to the policy underlying 
Articles 31 (4) and 31 (6) by exclud- 
ing a challenge under every Article in 
Part HI. In the Bihar Land Reforms 
case this Court said that the purpose 
behind the Bihar Land Reforms Act 
was to bring about a reform of the 
land distribution system in Bihar for 
the general benefit of the community 
and the legislature was the best judge 
of what was good for the community 
and it was not possible for this Court 
to say that there was no public pur- 
pose behind the acquisition contem- 
plated in the statute. 


1057. This Court in State of 
West Bengal v. Bela Banerjee, 1954 
SCR 558=(AIR 1934 SC 170), held 
that the word “compensation”? means 
just equivalent or full indemnity for 
the property expropriated. In Dwarka- 
das Shrinivas v. Sholapur Spg. & 
Wvg. Co. Ltd, 1954 SCR 674=(AIR 
1954 SC 119), this Court struck down 
the law for taking over the manage- 
ment of Sholapur Mills on the ground 
that it amounted to acquisition and 
since no compensation was provided 
for, the law was held tobe void. The 
Constitution Fourth Amendment Act, 
1955 came to remedy the implementa- 
tion of essential welfare legislation. 
One of the measures in the Fourth 
Amendment Act was the amendment 
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of Article 31 by making adequacy of 
compensation non-justiciable and the 
other was to amend Article 31-A. The 
formula which had been used in Arti- 
cles 31 (4) and 31 (6) to exclude the 
contravention of Article 31 (2) was 
adopted with regard to adequacy of 
compensation. As a result of the 
amendment of Article 31-A new cate- 
gories were added to the Article and, 
new Acts were added to the Ninth: 
Schedule. The 17th Amendment Act. 
made changes in Article 31-A (1) and: 
the proviso and amended Schedule % 
by inserting new Acts therein. 


1058. The successive amend- 
ments of the Constitution merely car~ 
ried out the principle embodied im 
Article 31, Clauses (4) and (6) that le- 
gislation designed to secure the public 
good and to implement the Directives 
under Article 39 (b) and (c) should 
have priority over individual rights 
and that therefore fundamental rights- 
were to be subordinate to Directives 
of State Policy. 


1059. Article 31 (2) as it ori-f{ 
ginally stood spoke of compensationt. 
for acquisition or requisition of pro-|: 
perty. The meaning given to compen- 
sation by the Court was full market 
value. There was no scope for givingt. 
effect to the word “compensation”. 
There was no flexibility of social inter-} 
est in Article 31 (2). Every concept oft 
social interest became irrelevant by} 
the scope of Art. 13 (2). It is this mis- 
chief which was sought to be remedi- 
ed by the 25th Amendment. If Direc-|: 
tive Principles are to inter-play with! 
Part III legislation will have to givej; 
expression to such law. Parts III andj 
IV of the Constitution touch 
other and modify. They 
parallel to each other. Different le-} 
gislation will bring in different social! 
principles. These will nat be permis-]: 
sible without social content operating’ 
in a flexible manner. That is why in| 
the 25th Amendment Article 31 (2) ist 
amended to eliminate the concept ofi: 
market value for property which isť 
acquired or requisitioned. 


1060. If compensation means 
an amount determined on principles 
of social justice there will be generał 
harmony between Part IIT and Part 
IV. Secondly, if compensation means 
market. price then the concept of pro- 
perty right in Part III is an absolute- 
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right to own and possess property or to 
receive full price, while the concept 
of property right in Part IV is condi- 
tioned by social interest and social 
justice. There would be an inherent 
conflict in working out the Directive 
Principles of Part IV with the guaran- 
tee in Part III. That is why clauses (4) 
and (6) of Article 31 illustrate the 
vital principle that to make effective 
a legislative effort to bring about 
changes in accordance with Directive 
Principles particularly those contained 
in Article 39 (b) and (c) Article 31 (2) 
may have to be abridged. The social 
interest and justice may vary from 
time to time and territory to territory 
and individual rights may have to be 
limited. 


1061. Just as the amount can 
be fixed on principles of social justice 
the principles for determining the 
amount can be specified on the same 
consideration of social justice. Amount 
is fixed or the principles are specified 
by the norm of social justice in ac- 
cordance with Directive Principles. 


1062. In amending Article 31 
(2) under the 25th Amendment by 
substituting the word “amount” for 
“compensation” the amount fixed is 
made non-justiciable and the jurisdic- 
tion of the Court is excluded because 
no reasons for fixing such amount 
would or need appear in the legisla- 
tion. If any person aggrieved by the 
amount fixed challenges the Court can 
neither go into the question of ade- 
quacy nor as to how the amount is 
fixed. If adequacy cannot be ques- 
tioned any attempt to find out as to 
why the particular amount is fixed 
or how that amount has been fixed by 
law will be examining the adequacy 
which is forbidden as the constitu- 
tional mandate. If one alleges that 
the amount is illusory one will meet 
the insurmountable constitutional pro- 
hibition that the adequacy or the al- 
leged arbitrariness of the amount fix- 
ed is not within the area of challenge 
in Courts. 


1063. The amount fixed is not 
justiciable. The adequacy cannot be 
questioned. The correctness of the 
amount cannot be challenged. The 
principles specified are not justiciable. 


1064. If on the other hand, 
the legislature does not fix the amount 
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but specifies the principles for deter- 
mining the amount, the contention 
that principles for determining the 
amount must not be irrelevant loses 
all force because the result determin- 
ing the amount by applying the speci- 
fied principles cannot be challenged: 
on the ground of inadequacy. If prin- 
ciples are specified for determining. 
the amount and as a result of the ap- 
plication of the principles the result 
is less than the market value it will 
result in the same question of chal- 
lenging adequacy. 

1065. The relevancy 
principles cannot be 
can the reasonableness 
ples be impeached. 


1066. Article 14 has the flexi- 
bility of classification. Article 19 has 
the flexibility of reasonable restric- 
tions. Social justice will determine the 
nature of the individual right and also 
the restriction on such right. Social 
justice will require modification or 
restriction of rights under Part IIL 
The scheme of the Constitution gene- 
rally discloses that the principles of 
social justice are placed above indivi- 
dual rights and whenever or wherever 
it is considered necessary individual 
rights have been subordinated or cut 
down to give effect to the principles 
of social justice. Social justice means 
various concepts which are evolved in 
the Directive Principles of the State. 


1067. The 25th Amendment} 
has amended Article 31 (2) and also 
introduced Article 31 (2-B) in order 
to achieve two objects. The first is to 
eliminate the concept of market value 
in the amount fixed for acquisition or 
requisition of the property. The se- 
cond is to exclude in clause (2-B) of 
Article 31 the applicability of Arti- 
cle 19 (1) (f). Articles 31-A and 31-B 
applied to acquisition and requisition 
of property. The purpose of Art. = 
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of the 
impugned. Nor 
of the princi- 


is to confer by constitutional mandate 
power on Parliament and State to 
make laws for giving effect to Direc- 
tive Principles. The significance of 
the total exclusion of Part IH from 
Articles 31-A and 31-B is that it 
brings about in unmistakable manner 
the true relationship between the pro- 
visions of Part 1V and Part III of the 
Constitution. 


1068. 
legislation 


With reference to land 
subordination of funda- 
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mental rights of individuals to the 
common good was clear in clauses (4) 
and (6) of Article 31. It was made 
clearer by the Constitution First Am- 
endment Act which introduced Arti- 
cles 31-A, 31-B and Scheduie 9. Arti- 
cles 31-A, 31-B. Schedule 9 and Arti- 
cle 31-C merely removed the restric- 
tions which Part III of the Constitu- 
tion imposes on legislative power. Arti- 
cle 31-A after the Fourth Amendment 
removed the restrictions on legislative 
power imposed by Articles 14, 19 and 
31. In enacting clauses (b), (c) and (d) 
in Article 31-A Parliament was giving 
effect to social control which though 
less urgent than land reform became 
in course of time no less.vital. Arti- 
cle 31-B by the First Amendment re- 
trospectively validated the laws speci- 
fied in Schedule 9 by retrospectively 
removing all invalidity from the law 
because of the transgression of rights 
in Part III. Again, the seven new 
Acts added in the Ninth Schedule by 
the Fourth Amendment Act had noth- 
ing to do with agrarian reform, | but 
dealt with subjects of great national 
importance. The Constitution Fourth 
Amendment Act was intended to re- 
move the barriers of Articles 14, 19 
and 31 (2) in respect of land legisla- 
tion considered essential for public 
good. 


1069. State legislatures cannot 
remove the fetter. They have no 
power to amend the Constitution. Par- 
liament cannot remove the fetter by 
ordinary law. By amendment of the 
Constitution Parliament can remove 
the fetter by either deleting one or 
more fundamental right or rights or 
by excluding certain laws or- certain 
kinds of laws from the fetter. 


1070. The pattern of Arts. 31A, 
31B, the Ninth Schedule and Arti- 
cle 31-C is best understood by the ob- 
servations of Patanjali Sastri, C. J., 
in Shankari Prasad case and of Wan- 
choo, J., in Golak Nath case. Patan- 
jali Sastri, C. J., said in Shankari Pra- 
sad case “Articles 31-A and 31-B real- 
ly seek to save a certain class of laws 
and certain specified laws already 
passed from the combined operation of 
Article 13 read with other relevant 
Articles of Part III. The new Articles 
being thus essentially amendments of 
the Constitution have the power of 
enacting them. It was said that Par- 


V. OLALE UL Derala (ay vu.) 
a 


fA* Be Ate 


liament could not’ validate the law 
which it had no power to enact. The 
proposition holds good whether the 
validity of the impugned provision 
turns on whether the subject-matter, 
falls within or without the jurisdic- 
tion of the legislature which passed it. 
But to make law. which contravenes 
the Constitution, constitutionally valid 
is a matter of constitutional amend- 
ment and as such it falls within the 
exclusive power of Parliament’. Wan- 
choo, J. said of Art. 31-B. “The laws 
had already been passed by the State 
legislature and it was their constitu- 
tional infirmity, if any, which was be- 
ing cured by the device adopted in 


Article 31-B read with the Ninth 
Schedule............ Parliament alone 
could do it under Article 368 and 


there was no need for any ratification 
under the proviso for amendment of 
Part III is not entrenched in the pro- 
viso”. 


1071. The conclusiveness of de- 
claration introduced by the 25th 
Amendment in a law under Art. 31-C 
is to be appreciated in the entire con- 
text of Article 31-C. In removing 
restrictions of Part III in respect of a 
law under Article 31-C there is no de-~ 
legation of power to any legislature. 
There is only removal of restriction on 
legislative power imposed by Arti- 
cles 14, 19 and 31. Article 31-C does 
not confer any power to amend the 
Constitution. The exclusion of Arti- 
cle 31 is a necessary corollary to pro- 
tecting the impugned law from chal- 
lenge under Articles 14, 19 and 31 þe- 
cause Article 13 (2) would but for its 
exclusion in Article 31-C render such 
laws void. The declaration clause is 
comparable to Section 6 (3) of the 
Land Acquisition Act, 1894 which 
contains a conclusive evidence clause 
that declaration shall be conclusive 
evidence that the land is needed for 
a public purpose and for a company 
as the case may be. A conclusive de- 
claration would not be permissible so 
as to defeat a fundamental right. In 
Article 31 (5) it is provided that noth- 
ing in clause (2) shall affect (a) the 
provisions of any existing law other 
than a law to which the provisions of 
clause (6) apply and since the Land 
Acquisition Act, 1894 is an existing 
law the conclusive declaration clause 
prevails and is not justiciable. See 


1973 
Babu Barkya Thakur v. State of Bom- 
bay, (1961)*1 SCR 128=(AIR 1960 SC 
1203). The same view was reiterated 
by this Court in Smt. Somavanti v. 
state of Punjab. (1963) 2 SCR 774= 
(AIR 1963 SC 151), that a declaration 
under the Land Acquisition Act was 
not only conclusive about the need but 
was also conclusive for the need was 
for a public purpose. 


1072. Conclusive proof is de- 
fined in the Indian Evidence Act. It 
is, therefore, seen that the legislative 
power carries with it the power to 
provide for. conclusive proof so as to 
oust the jurisdiction of a Court. The 
declaration is for the purpose of ex- 
cluding the process of evaluation of 
legislation on a consideration of the 
virtues and defects with a view to 
seeing if the laws has led to the re- 
sult intended. If a question arises as 
to whether a piece of legislation with 
such declaration has a nexus with the 
Directive Principles in Article 39 (b) 
and (c) the Court can go into the 
question for the purpose of process of 
identification of the legislative mea- 
sure on a consideration of the scope 
and object and pith and substance of 
the legislation. Therefore, the 25th 
Amendment is valid. 


1073. A contention was ad- 
vanced on behalf of the petitioner that 
Article 31-B applies to agrarian re- 
forms or in the alternative Art. 31-B 
is linked to Article 31-A and is to be 
read as applying to laws in respect of 
five subject matters mentioned in Arti- 
cle 31-A. The 13 Acts mentioned in 
the Ninth Schedule as enacted by the 
First Amendment Act. 1951 dealt with 
estates and agrarian reforms. There 
is nothing in Article 31-B to indicate 
that it is linked with the same sub- 
ject matter as Article 31-A. In the Bi- 
har Land Reforms case, Patanjali Sas- 
tri, C. J. said at pp. 914-915 of the 
report 1952 SCR 889=(AIR 1952 SC 
252) that the opening words of Arti- 
cle 31-B are only intended to make 
clear that Article 31-A should not be 
restricted in its application by reason 
of anything contained in Article 31-B 
and are not in any way ealculated to 
restrict the application of the latter 
Article or of the enactments referred 
to therein to acquisition of estates. 

1074. In Visheshwar Rao v. 
State of Madhya Pradesh, 1952 SCR 
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1020 = (AIR 1952 SC 252) it was 
urged that Article 31B was merely il- 
lustrative of Article 31A and as the 
latter was limited in its application to 
estates as defined therein Article 31B 
was also similarly limited. That con- 
tention was rejected and it was said 
that Article 31B specifically validates 
certain Acts mentioned in the Sche- 
dule despite the provisions of Art. 31A 
and is not illustrative of Article 314 
but stands independent of it. 


1075. Again, in Jeejibhoy v. 
Assistant Collector, (1965) 1 SCR 616 
= (AIR 1965 SC 1096) it was contend- 
ed that Articles 314 and 31B should 
be read together and if so read Arti- 
cle 31B would only illustrate the cases 
that would otherwise fall under Arti- 
cle 31B, and, therefore, the same con- 
struction as put upon Article 31B 
should apply to Article 31A. This 
Court did not accept the argument. It 
was said that the words “without pre- 
judice to the generality of the provi- 
sions contained in Article 31A” indi- 
cate that the Acts and Regula- 
tions specified in the Ninth Sche- 
dule would have the same im- 
munity even if did not attract Arti- 
cle 31A of the Constitution. If every 
Act in the Ninth Schedule would be 
covered by Article 31A, Article 315 
would be redundant. Some of the Acts 
mentioned in the Ninth Schedule. 
namely, items 14 to 20 and many 
other Acts added to the Ninth Sche- 
dule, do not appear to relate to esta- 
tes as defined in Article 31-A (2) of 
the Constitution. It was, therefore, 
held in Jeejibhoy’s case that Art. 31B 
was a constitutional device to place 
the specific statute beyond any attack 
on the ground that they infringe Part 
III of the Constitution. 


1076. The words “without pre- 
judice to the generality of the provi- 
sions contained in Article 31A” occurr- 
ing in Article 31B indicate that Arti- 
cle 31B stands independent of Arti- 
cle 31A. Article 31B and the Sche- 
dule are placed beyond any attack on 
the ground that they infringe Part III 
of the Constitution. Article 31B need 
not relate to any particular type of 
legislation. Article 31B gives a man- 
date and complete protection from the 
challenge of fundamental rights to the 
Scheduled Acts and the Regulations. 
Article 31A protects laws in respect of 
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five subject matters from the chal- 
lenge of Articles 14, 19 and 31, but 
not retrospectively. Article 31B pro- 
tects Scheduled Acts and the Regula- 
tions and none of the Scheduled Acts 
are deemed to be void or even to have 
become void on the ground of contra- 
vention of any fundamental right. 


1077. The validity of the Con- 
stitution 29th Amendment Act lies 
within a narrow compass. Article 31B 
has been held by this Court to be a 
valid amendment. Article 31B has also 
been held by this Court to be an in- 
dependent provision. Article 31B has 
no connection with Art. 31A. The 
Bihar Land Reforms case and Jeeji- 
bhoy case are well settled authorities 
for that proposition. It, therefore, fol- 
lows that Mr. Palkhivala’s contention 
cannot be accepted that before the 
Acts can be included in the Ninth 
schedule requirements of Article 31A 
are to be complied with. 


3 41078. For the foregoing rea- 
sons these are the conclusions. 

First the power to amend the 
Constitution is located in Art. 368. 


Second, neither the Constitution nor 
an amendment of the Constitution can 
be or is law within the meaning of 
Article 13. Law in Article 13 means 
laws enacted by the legislature sub- 
ject to the provision of the Constitu- 
tion. Law in Article 13 (2) does not 
mean the Constitution. The Constitu- 
tion is the supreme law. Third, an 
amendment of the Constitution is an 
exercise of the constituent power. The 
majority view in Golak Nath case is 
with respect wrong. Fourth, there are 
no express limitations to the power oi 
amendment. Fifth, there are no impli- 
ed and inherent limitations on the 
power of amendment. Neither the Pre- 
amble nor Article 13 (2) is at all a 
limitation on the power of amendment. 
Sixth, the power to amend is wide and 
unlimited. The power to amend means 
the power to add, alter or repeal any 
provision of the Constitution. There 
can be or is no distinction between 
essential and inessential features of 
the Constitution to raise any impedi- 
ment to amendment of alleged essen- 
tial features. Parliament in exercise 
of constituent power can amend any 
provision of this Constitution. Under 
Article 368 the power to amend can 


‘talso be increased. The 24th Amend- 
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ment is valid. The contention of Mr. 
Palkhivala that unlimited power of 
amendment would confer power to 
abrogate the Constitution is rightly 
answered by the Attorney General 
and Mr. Seervai that amendment does 
not mean mere abrogation or whole- 
sale repeal of the Constitution. The 
Attorney General and Mr. Seervai 
emphasised that an amendment wouid 
leave an organic mechanism provid- 
ing the Constitution organisation and 
system for the State. If the Constitu- 
tion cannot have a vital growth it 
needs must wither. That is why it was| 
stressed on behalf of the respondents 
that orderly and peaceful changes in 
a constitutional manner would absorb 
all amendments to all provisions of 
the Constitution which in the end 
would be “an amendment of this Con- 
stitution”. 


The 25th Amendment is valid. The 
adequacy of amount fixed or the prin- 
ciples specified cannot be the subject 
matter of judicial review. The amend- 
ment of Article 31 (2B) is valid. Arti- 
cle 31 (2) is self contained and Arti- 
cles 31 (2) and 19 (1) (Í) are mutually 
exclusive. Amendment of fundamen- 
tal right prior to the amendment was 
and is now after the 24th Amendment 
valid. Article 31C does not delegate or 
confer any power on the State Legis- 
lature to amend the Constitution. Arti- 
cle 31C merely remove the restric- 
tions of Part III from any legislation 
giving effect to Directive Principles 
under Article 39 (b) and (c). The 
power of Parliament and of State 
legislatures to legislate on the class of 
legislation covered by Article 31C is 
rendered immune from Articles 14, 19 
and 31. 


The inclusion of the Kerala Act 
35 of 1969 and the Kerala Act 25 
of 1971 by the 29th Amendment in 
the Ninth Schedule is valid. Arti- 
cle 31B is independent of Article 31A. 


1679. In the result the conten- 
tions of Mr. Palkhivala fail. Each 
party will pay and bear its own costs. 
The petitions will be placed before 
the Constitution Bench for disposal in 
accordance with law. 


JAGANMOHAN REDDY, J.:— 1080. 


The detailed contentions addressed 
before us for 66 days have been set 


of My Lord the 


out in the judgment 
just pronounced, and I 


Chief Justice 
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would only refer to such of those as are 
mecessary for dealing’ with the relevant 
issues. Though I agree with some of the 
conclusions arrived at by him, but since 
the approach in arriving at a conclusion 
is as important as the conclusion itself, 
and particularly in matters involving vital 
constitutional issues having a far-reaching 
impact on fundamental freedoms of the 
people of this country and on the social 
objectives which the State is enjoined to 
achieve under the Directive Principles of 
State Policy, I consider it my duty to 
express my views in my own way for 
arriving at those conclusions. 

1081. In this case the validity of 
the Constitution (Twenty-fourth) and 
{Twenty-fifth) Amendment Acts of 1971 
and the Constitution (T'wenty-ninth) 
Amendment Act of 1972 has been chal- 
dJenged as being outside the scope of the 
power of amendment conferred on Parlia- 
ment by Article 868 of the Constitution 
and consequently void. 


1082. The validity of the Twenty- 
fourth Amendment would depend upon 
the interpretation of two crucial articles, 
Article 18 and Article 368, and two 
words, one in each article, namely, ‘law’ 
in the former, and ‘amendment’ in the 
fatter. For the purposes of ascertaining 
the true intent and scope of these arti- 
cles in (1967) 2 SCR 762 = (AIR 1967 
SC 1648) the basic question which the 
‘Court first considered was, where was the 
power to amend the Constitution of India 
to be found? Subba Rao, C. J., with 
whom Shah and Sikri, JJ., as they then 
were, and Shelat and Vaidialingam, JJ., 
concurred (hereinafter referred to as the 
leading majority judgment), held that the 
power was contained in Articles 245, 246 
and 248 read with Entry 97 of List I of 
Schedule VII, and not in Article 368 
which only provided for the procedure to 
amend the Constitution. Hidayatullah, J., 
as he then was, in his concurring judg- 
ment held that the procedure of amend- 
ment, if it can be called a power at all, 
is a legislative power, but it is sui generis 
and outside the three Lists of the Con- 
stitution, and that Article 868 outlines 4 
process which, if followed strictly, re- 
suits in the amendment of the Constitu- 
tion. IJe was, therefore, of the view that 
the Article gives power to no particular 
person or persons. All the named autho- 
gities have to act according to the letter 
of the Article to achieve the result. 


1083. | Wanchoo, J, as he then 
was, for himself and two other Judges, 
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Bachawat and Ramaswami, JJ, found 
the power in Article 368 itself and not in 
Articles 245, 246 and 248 read with 
Entry 97 of List I. ` 


1084. It is, therefore, contended 
by the learned Advocate-General of Maha- 
rashira, firstly, that the finding in the 
leading majority judgment that the funda- 
mental rights cannot be amended is 
based on the decision that the amending 
power is to be found in the residuary 
Article 248 read with Entry 97 of List I 
of Schedule VII. This finding is depriv- 
ed of its foundation, since six Judges 
held that the amending power is not to 
be found in the residuary Article and 
Entry 97 of List I. Secondly, the con- 
clusion that the fundamental rights can- 
not be amended was reached by the lead- 
ing majority judgment on the basis that 
Article 18 (2) was attracted by the open- 
ing words of Article 245 and, therefore, 
a law amending the Constitution under 
Entry 97 of List I was a law referred to 
in Article 245, and as it was in conflict 
with Article 13 (2) the law was void. 


1085. It is again contended that 
this conclusion loses its validity once its 
basis is destroyed by five Judges holding 
that the amending power is not to be 
found in Entry 97 of List I, but in Arti- 
cle 868. In view of the conclusion of 
Hidayatullah, J., that the power of 
amendment as well as procedure therefor 
was contained in Article 368 itself, he 
submits that there is no ratio binding on 
this Court unless it be that the power of 
amendment is not in the residuary arti- 
cle but in Article 368. This argument is 
of little validity, because the ratio of the 
decision, where a question is directly rais- 
ed before the Court for decision, is that 
which it decides, and in that case wher- 
ever the power may have been found, 
whether in Article 868 or in the residu- 
ary Entry 97 of List I of Sch. VII, the 
controversy was whether an amendment 
made under Article 868 is a ‘law’ within 
the meaning of Article 18 (2), and if it 
is so, a State cannot make a law taking 
away or abridging fundamental rights 
conferred by Part III of the Constitu- 
tion. That question being answered in 
the affirmative by the majority, the ratio 
of Golaknath’s decision is that an amend- 
ment under Article 368 is a ‘aw’ within 
the meaning of Article 13 (2). What the 
leading majority judgment in that case 
did not decide, however, is whether Arti- 
cle 368 itself could be amended under 
the proviso of that article conferring a 
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power to amend the whole Constitution. 
At p. 805, Subba Rao, C. J., observed, “In 
the view we have taken on the scope of 
Article 868 vis-a-vis the fundamental 
rights, it is also unnecessary to express 
our opinion on the question whether the 
amendment of the fundamental rights is 
covered by the proviso to Article 368.” 


While five Judges who were in minority 
held that each and every article of the 
Constitution could be amended in exer- 
cise of the power under, and by follow- 
ing the procedure in, Article 368, Hidayat- 
ullah, J, held that by amending Arti- 
cle 868, Parliament could not do indi- 
rectly what it could not do directly, 
namely, amend Article 18 (2) or override 
the provisions thereunder, because as he 
said, “The whole Constitution is open to 
amendment. Only two dozen articles are 
outside the reach of Article 368. That 
too because the Constitution has made 
them fundamental.” (See page 878). 
There is, therefore, warrant for the sub- 
mission that Golaknath’s case is not de- 
terminative of the question now raised 
before this Court as to whether the power 
to amend Article 868 could be exercised 
to amend the fundamental rights in Part 
III. At any rate, five of the six Judges 
who expressed an opinion on this aspect 
support the proposition that this can be 
one. 


1086. It was also submitted that 
no question in fact arose for decision in 
Golaknath’s case that in future Parlia- 
ment could not amend the fundamental 
rights, because what that case was con- 
cerned with was the past exercise of the 
power to amend the fundamental rights, 
and, therefore, the observations in the 
majority judgments of Subba Rao, C. J. 
and Hidayatullah, J, as he then was, 
about the future exercise of that power 
are clearly obiter. It may be pointed out 
that the majority judgment as well as the 
minority judgment concurred in dis- 
missing the petition, the former on the 
ground that the First, Fourth and Seven- 
teenth Amendments were not affected ei- 
ther on the basis of the doctrine of pros- 
pective overruling or on the basis of ac- 
quiescence or on the ground that they 
were made by virtue of a valid exercise 
of the amending power under Article 368. 
On this basis it is submitted that no ratio 
can be found in that case for the majo- 
rity declaring that Parliament in future 
cannot amend fundamental rights which 
is binding on this Court, nor can it amend 
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thè amending articles to take away or 
abridge fundamental rights. 

1087. Whether the First, Fourth 
and Seventeenth Amendments have been 
rightly held to be valid or not, the ratio 
of the decision as was observed earlier - 
is that under Article 868 as it was before 
its amendment, Parliament could not 
amend the Constitution to take away or 
abridge any of the fundamental rights 
conferred by Part IJI of the Constitution, 
and that question will only assume im- 
portance if this Court comes to the con- 
clusion, following Hidayatullah, J.’s deci- 
sion, that Parliament cannot amend Arti- 
cle 868 under proviso (e) thereof to take 
away or abridge any of the fundamentaf 
rights or to amend Article 13 (2) making 
it subject to an amendment under Arti- 
cle 868. If such a power exists, the 
question whether an amendment in Arti- 
cle 368 is a ‘law within the meaning of 
Article 13 (2) may not prima facie be of 
significance. There are, however, two 
aspects to this problem, firstly, whether 
law’ in Article 13 (2) includes an amend- 
ment of the Constitution under Arti- 
cle 868; and secondly, if this Court holds 
that ‘law’ in Article 13 (2) does not in- 
clude an amendment under Article 368, 
then the question would be, has the 
Constitution (Twenty-fourth) Amendment 
purported to exercise a power in effecting 
that amendment which was not granted 
under that Article? In other words, are 
there any limitations to the amending 
power under Article 368? If, as was held 
by Hidayatullah, J., that the power of 
amendment conferred on Parliament 
under Article 9868 is not a constituent 
power, and any amendment made there- 
under is a legislative power, which is 
‘law’ within the meaning of Article 18 (2), 
then Parliament cannot do indirectly what 
it cannot do directly. 

1088. The first question which 
would arise for decision is what does 
‘aw’ in Article 13 (2) signify, and is there 
any internal evidence which would indi- 
cate that that word has been used to in- 
clude an amendment under Article 368, 
and if it does, whether it is subject to 
any limitations, and if so, what? It is 
contended that the word ‘law’ in Arti- 
cle 18 (2) not only includes ordinarily 
legislative law, but also constitutional law. 


1089. It may not, in my view, be 
necessary to examine the submission, that 
an amendment under Article 868 is not 
made in exercise of the constituent 
power but has been made by a consti- 
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tuent body, if on examination of the pro- 
visions of Part III, there is intrinsic evi- 
dence therein which points to the irresis- 
tible conclusion that Article 18 (2) was 
meant only to place an embargo on a 
Jaw made by a Legislature so-called in 
contradistinction to an amendment of the 
Constitution under Article 368 which no 
doubt is also a law in its generic sense, 
as indeed was the view taken in 1952 
SCR 89 = (AIR 1951 SC 458), (1965) 1 
SCR 933 = (AIR 1965 SC 845) and Golak 
Nath’s case by some of the learned 
Judges. The framers of the Constitution 
have defined “law” in sub-clause (a) of 
clause (8) of Article 18 and that this defi- 
nition would on the first impression ap- 
pear to apply to only clause (2) of that 
Article. But it would also, having regard 
to the words “unless the context other- 
wise requires’, apply to clause (1) there- 
of. While the expression “laws in force” 
has been defined in sub-clause (b) of 
clause (8) for the purposes of clause (1) 
as including laws passed or made by 
Legislatures or other competent authori- 
ties before the commencement of the 
Constitution, an Ordinance, a bye-law, 
rule, regulation, notification, custom or 
usage having in the territory of India 
the force of law saved by Article 872 
would, by virtue of sub-clause (a) of 
clause (3), equally apply to clause (1) of 
Article 18. 


1090. Again, though sub-clause (a) 
of clause (8) contains an inclusive defini- 
tion of the word ‘law’ and does not speci- 
fically refer to a law made by Parliament 
or the Legislatures of States, it cannot 
be, nor has it been denied, that laws made 
by them are laws within the meaning of 
Article 18 (2). What is contended, how- 
ever, is that it also includes an amend- 
ment of the Constitution or consti- 
tutional laws. No elaborate reasoning is 
necessary in support of the proposition 
that the word “law” in Art. 13 (2) includes 
a law made by Parliament or a Legisla- 
ture of the State. When an Ordinance 
made either by the President under Art. 
123 or by a Governor under Art. 213, in 
exercise of his legislative power which 
under the respective sub-clause (2) has 
the same force and effect as an Act of 
Parliament or the Legislature of a State 
assented to by the President or 
the Governor, as the case may 
be, is included in Art. 13 (8) (a), a 
law passed by Parliament or a Legisla- 
ture of a State under Art. 245 which 
specifically empowers Parliament for 
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making laws for the whole or any part 
of India or any part of a State and the 
Legislature of a State for the whole or 
any part of a State, would be equally 
included within the definition of “law”. 
Articles 246 to 255 deal with the distri- 
bution of legislative powers between 
Parliament and the State Legislatures to 
make laws under the respective Lists in 
the Seventh Schedule, and further pro- 
vides under Art. 248 (1) and (2) that Par- 
liament has exclusive power to make any 
jaw with respect to any matter not enu- 
merated in the Concurrent List or State 
List including the power of imposing tax 
not mentioned in either of those Lists. 
1091. Whereas Article 13 (8) (a 
has specifically included within the defi- 
nition of ‘law’, custom or usage having 
in the territory of India the force of law, 
and even though it has not specifically: 
mentioned an amendment made under 
Article 868 or a law made by Parliament 
or a Legislature it would certainly in- 
clude a law made by the latter organs 
by reason of the legislative provisions of 
the Constitution referred to above. Hav- 
ing regard to the importance of the 
amending power, whether it is considered 
as a constituent power or as a constitut- 
ed power, the omission to include it spe- 
cifically would, it is contended, indicate 
that it was not in the contemplation of 
the framers of the Constitution to extend 
the embargo in Article 13 (2) to an amend- 
ment under Article 368. To my mind 
what is difficult to envisage is that while 
the framers included minor legislative 
acts of the State within the definition of 
‘law’ in Article 18 (8), they did not think 
of including an amendment of the Consti- 
tution therein, even though attempts were 
made towards that end till the final stages. 
of its passage through the Constituent 
Assembly. It is contended that the ans- 
wer to this could be that the framers 
did not include specifically a law made 
by the Legislature in that definition, and 
as such all laws whether legislative or 
amendments of the Constitution would 
come within its purview. This argument 
loses its significance in view of the fact 
that the enumeration of laws like rule, 
bye-law, regulation and notification which 
have their source and existence in the 
legislative law clearly indicate the inclu- 
sion of a law made by Parliament or @ 
Legislature of a State. It is not that the 
framers did not consider meticulously any 
objections to or defects in the definitions 
as I will show when dealing with the 
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"various stages of the consideration of the 
-draft article. 


1092. It may be necessary first to 
‘examine whether in the context of the 
“inclusive definition of ‘law’, and not for- 
«getting that an amendment under Arti- 
-cle 868 could also be termed ‘law’, the 
‘prohibition that the State cannot take 
away or abridge the rights conferred 
under any of the provisions of Part III 
‘is confined to those categories of law to 
‘which I have specifically referred, name- 
dy, to the law made by Parliament or a 
Legislature of the State and to those indi- 
-cated in Article 18 (3) (a). The law re- 
‘ferred to in Article 14, clauses (8) and (5) 
“Of Article 16, Article 17, clauses (2) to 
‘(6) of Article 19, Article 20, Article 21, 
-clauses (4) and (7) of Article 22, clause (1) 
‘of Article 28, clause (2) of Article 25, 
Article 31, clause (8) of Article 32, Arti- 
cles 38, 34 and clause (a) of Article 35, 
‘is, in my view, a law which the Parlia- 
ment or a Legislature of the State or 
‘both, as the case may be, is required to 
‘make for giving force to the rights or is 
‘permitted to make to restrict the rights 
„conferred by Part III. In other words, 
‘the permissible limits are indicated there- 
‘in. Further under Article 15 the words 
“special provision’ and in clause (4) of 
Article 16 the making of any provision 
‘by the State, and clause (2) of Article 23 
imposing of a compulsory service by the 
‘State for public purposes, or preventing 
‘the State from doing or permitting it to 
‘take certain actions under Article 28, 
clause (2) of Article 29 and clause (2) of 
Article 80 can either be by an ordinary 
‘legislative law or by an order or notif- 
«cation issued by the Government which 
‘may or may not be under any law but 
‘may be in the exercise of a purely execu- 
‘tive power of the Government of India or 
‘the Government of a State having the 
‘force of law. 


1093. Even where reasonable res- 
trictions are. permitted as in clauses (2) 
“to (6) of Article 19 or where restrictions 
‘or abrogation of the totality of funda- 
mental rights contained in Part ITI have 
“been permitted in respect of members of 
“the armed forces or the forces charged 
with the maintenance of public order 
under Article 33, or where it is sought 
‘to indemnify persons in the service of 
‘the Union or a State or any other per- 
-son, it is the Parliament that has been 
eempowered to make a Jaw in that regard. 
Article 35, it may be noticed, begins with 
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anon obstante clause, ‘Notwithstanding 
anything in this Constitution — (a) Par- 
liament shall have, and the Legislature 
of a State shall not have, power to make 
laws ” This non obstante clause 
has the effect of conferring the power 
of legislation in respect of matters men- 
tioned therein to Parliament exclusively 
which it would not have otherwise had, 
because some of the powers were exercis- 
able by the State Legislatures. Hidaya- 
tullah, J., however, thought that the open- 
ing words in Art. 85 were more than 
the non obstante clause and excluded 
Art. 868 — a conclusion based on com- 
parison of that Article with Art. 106-A of 
the Australian Constitution in respect of 
which New South Wales v. The Com- 
monwealth 46 CLR 155 had held that 
it was an exception to Section 128 (See 
Golak Nath’s case at p. 902). Wyues, 
however, did not agree with this view 
of the High Court of Australia: See Le- 
gislative, Executive and Judicial powers 
in Australia, pp. 695-698, With this 
view, Hidayatullah, J., did not agree. In 
my view it is unsafe to rely on cases 
which arise under other Constitutions. 
Apart from this, Art. 85 is not in pari 
materia with Art. 105-A of the Austra- 
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lian Constitution which deals with the 


binding nature of the financial agreement 
made thereunder. The analogy is, there- 
fore, inapplicable, nor is there anything 
in the subject-matter of Art. 85 to safe- 
guard it from being amended under 
Art. 868. On the other hand, this arti- 
cle empowers Parliament to give effect 
to fundamental rights and gives no indi- 
cation to delimit the power of amendment 
under Art. 368. 


1094. Tt is true that the Consti- 
tution itself has provided the limitations 
that can be imposed on the fundamental 
rights guaranteed in Part III, but those 
limitations can only be effected by or- 
dinary law as opposed to constitutional 
law and for imposing those limitations 
an amendment of the Constitution is not 
needed. Once a right is conferred on 
the citizen, to what extent the right can 
be restricted, or where a State is prohi- 
bited from acting in any particular man- 
ner to what extent it is permitted, is to 
be regulated only by an ordinary law. If 
so, the bar against exceeding the permis- 
sible limits must prima facie be against 
the State making such a law. In the 
circumstances, could it be said that the 
framers of the Constitution contemplated 
the inhibition in Art. 18 (2) to operate on 
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any thing other than ordinary law? To 
limit the extent and ambit of the power 
under Art. 368 in which there is no re- 
ference to a law, by including within 
the ambit of the definition of ‘law’ in 
Art. 13 (8) (a) for purposes of Art. 13 (2), 
an amendment effected under Art. 368, 
is to restrict the power of amendment by 
a strained construction or to impute to 
the framers of the Constitution a lack 
of respect to the amending power by 
making the bar of Art. 13 (2) applica- 
ble to it by mere implication, when in 
respect of minor instruments thev were 
careful enough to include them in the 
definition of ‘law’. 


1095. While this is so, a conside- 
ration of the conspectus of various rights 
in Part III when read with Art. 18 (2) 
would, in my view, prohibit the taking 
away or abridging of those rights by a 
law made by the Legislature, namely, 
the Parliament, Legislature of a State, 
or by executive action. This conclusion 
of mine will be substantiated if Art. 18 
{2) is read along with each of the Arti- 
cles in Part III, in so far as any of 
them contain the word ‘law’ which in- 
deed it can be so read. The object of 
incorporating Art. 18(2) was to avoid 
its repetition in each of the Articles con- 
ferring fundamental rights. Only one 
instance of this may be given in support 
of my conclusion. Clauses (2) to (6) 
of Art. 19 which are limitations on the 
freedoms in Art. 19 (1) (a) to (g) respecti- 
vely are couched in similar terms, and if 
I were to take one of these clauses for 
illustrating the point, it would amply 
<lemonstrate that the framers used the 
word ‘law’ in both Art. 18 (2) and cls. (2) 
to (6) of Art. 19 only in the sense of an 
ordinary law. Sub-clause (a) of clause 
{1) of Article 19 and clause (2) of that 
Article, if so read with Article 18 
(2) of the Constitution as it stood 
on January 26, 1950, may be redrafted 
as under: 


“19 (1). All citizens shall 
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have the 


(a) to freedom of speech and expres- 
‘S10N; 

(2) The State shall not make any law 
which takes away or abridges the rights 
conferred by this article and any law 
made in contravention of this clause 


shall, to the extent of the .contravention 
be void: 
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Provided that nothing in sub-cl. (a) 
of clause (1) shall affect the operation of 
any existing law in so far as it relates 
to, or prevent the State from making any 
law relating to libel, slander, defamation, 
contempt of court or any matter which 
offends against decency or morality or 
which undermines the security of, tends 
to overthrow, the State”. 


Clause (2) in the above draft incorpo- 
rates the entire clause (2) of Article 18 
except that instead of Part III the word 
‘article’ has been used, and clause (2) of 
Article 19 has been incorporated as a 
proviso. 


1096. In the alternative, if cls. (2) 
to (6) of Article 19 are read as a proviso 
to Article 18 (2), they would appear as 
follows: 


“The State shall not make any law 
which takes away or abridges the rights 
conferred by this Part and any law made 
in contravention of this clause shall, to 
the extent of the contravention, be 
void: 

Provided nothing in sub-clause (a) of 
clause (1) of Article 19 shall affect the 
operation of any existing law in so far as 
it relates to, or prevent the State from 
making any law relating to, libel, slander, 
defamation, contempt of court or any 
matter which offends against the decency 
or morality or which undermines the 
security of, tends to overthrow, the 
State”. 

In each of the clauses (8) to (6) of Arti- 
cle 19 the expression ‘any existing law in 
so far as it imposes or prevents the State 
from making any law imposing’ has been 
uniformly used, and if these clauses are 
read as provisos just in the same way as 
clause (2) of Article 19 has been read in 
either of the manner indicated above, the 
word ‘law’ in all these clauses as well as 
in clause (2) of Article 13 would be the 
same and must have the same meaning. 
Similarly, Art. 16 (8) and (5) and Art. 23 
(3) may also be so read. In reading 
the above articles or any other article 
in Part III with Article 18 (2} it appears 
to me that the words Jaw, ‘in accordance 
with law,’ or ‘authority of law’ clearly in- 
dicate that ‘law’ in Article 18 (2) is that 
which may be made by the ordinary le- 
gislative organs. I shall also show, when 
I examine the various stages through 
which the corresponding draft article 
which became Article 18(2), passed 
through the Drafting Committee and the 
Constituent Assembly, that the proviso 
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to Article 8 would lead to a ‘similar con- 
clusion. 


1097. Though the- word ‘State’ 
has a wider meaning and may include 
Parliament or Parliament and the State 
Legislature acting together when to effect 
an amendment under Article 868, in the 
context of the restrictions or limitations 
that may be imposed by law on certain 
specified grounds mentioned in any of 
the provisions of Part III, particularly 
those referred to above, could only be 
a law made by the Legislature otherwise 
than by amendment of the Constitution. 
For to impose any restriction or limita- 
tion within the permissible limits on the 
fundamental rights under any of the 
provisions of Part II, an amendment of 
the Constitution is not necessary and 
hence could not have been so intended. 
it is also submitted that the definition 
of the word ‘State’ in Article 12 read 
with Article 18 (2) would prohibit the 
agencies of the State jointly and separa- 
tely from effecting an amendment, the 
same being a law, from abridging or 
taking away any of the rights conferred 
by Part III or in amending Article 18 (2) 
itself. In this connection Hidayatullah, 
J., in Golak Nath’s case at p. 865—read 
the definition of the word ‘State’ in Arti- 
cle 12 as connoting, “the sum total of all 
the agencies which are also individually 
mentioned in Article 12”, and hence, 
“by the definition all the parts severally 
are also included in the prohibition”. In 
other words, he has taken the definition 
to mean and connote that all the agen- 


cies acting together, namely, the Parlia- 


ment and the Legislatures, and if the 
two Houses of Parliament under Article 
868 (1) or the two Houses of Parliament 
and the Legislatures acting together 
under the proviso, can effect an amend- 
ment that amendment would be a law 
made by the State within the meaning of 
Article 18 (2). At page 866 this is what 
he said: “If the State wields more power 
than the functionaries there must be a 
difference between the State and its 
agencies such as Government, Parliament, 
the Legislatures of the States and the 
local and other authorities. Obviously, 
the State means more than anv of these 
or all of them put together. By making 
the State subject to Fundamental Rights 
it is clearly stated in Article 18 (2) that 
any of the agencies acting alone or all 
the agencies acting together are not 
above the Fundamental Rights. There- 


-worded. The 
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fore, when the House of the People or 
the Council of States introduces a Bill for 
the abridgement of the Fundamental 
Rights, it ignores the injunction against 
it and even if the two Houses pass the 
Bill the injunction is next operative 
against the President since the expres- 
sion “Government of India” in the Gene- 
ral Clauses Act means the President of 


India. This is equally true of ordinary 
laws and laws seeking to amend the 
Constitution”, He drew support from 


Article 325 of the Constitution of ‘Nicar- 
gua in which specifically it was stated 
that, “The agencies of the Government, 
jointly or separately, are forbidden to 
suspend the Constitution or to restrict 
the rights granted by it, except in the 
cases provided therein”. In our Consti- 
tution he observed, “the agencies of the 
State are controlled jointly and separate- 
ly and the prohibition is against the whole 
force of the State acting either in its exe- 
cutive or legislative capacity”, With 
great respect this argument is based on 
an assumption which is not warranted by 
the definition of the word ‘State’ in Arti- 
cle 12. Nor is it in my view permissible 
to draw support from a provision of an- 
other Constitution which is differently 
assumption that ‘State’ 
would mean all the agencies of the Gov- 
ernment jointly or separately when the 
agencies of the State have been separate- 
ly enumerated, is not justified. The pro- 
hibition in Article 13 (2) would be against 
each of them acting separately. There 
is no question of Parliament or the State 
Legislatures or Parliament or either local 
authorities or other authorities acting toge- 
ther or any one of these acting in combina- 
tion. Nor under the Constitution can such 
combination of authorities acting together 
make a law. The State as Hidayatullah, J., 
envisages, because of the inclusive defini- 
tion, means “more than any of them or 
all of them put together’ which in my 
view is a State in the political sense and 
not in a legal sense. Under Article 52 
of the Directive Principles, it is enjoined 
that the State shall endeavour to promote 
international peace and security; or main- 
tain just and honourable relations be- 
tween nations, etc., which in the context, 
can only mean Government or Parliament 
of India. Item 10 of List I of the Seventh 
Schedule read with Article 246 vests the. 
power of legislation in respect of “fore- 
ign affairs, all matters which bring the 
Union into relation with the foreign coun- 
tries” in those agencies. The words ‘un- 


1973 


Jess the context otherwise requires’, in 
my view, refer to those agencies acting 
‘separately. If drawing an inference from 
-other Constitutions is permissible in inter- 
.preting a detinition, and I have said that 
uit is not, a reference to Article 9 in the 
Burmese Constitution would show that 
the definition of the State is not an in- 
-clusive definition, but it defines the State 
as meaning the several organs referred 
therein. I do not, therefore, think that 
this reasoning would indicate that Arti- 
-cle 18 (2) puts an embargo on an amend- 
ment made under Article 868, nor does 
dt warrant the making of a distinction be- 
tween the State and the Government in 
-order to hold that these organs cannot 
acting together make an amendment af- 
‘Tecting rights in Part III. 


1098. Another reason for arriving 
at this conclusion is that if amendment 
to the Constitution is a ‘law’, the Consti- 
tution as such would also be a law. But 
the framers of the Constitution dis- 
tinguished the “Constitution’ from ‘law’ 
or ‘laws’, by making evident their inten- 
tion by using the word ‘law’ in contra- 
distinction to the ‘Constitution’ indicat- 
ing thereby that the word ‘law’ wherever 
weferred to, means only an ordinary legis- 
lative law, while the ‘Constitution’ as 
‘something distinct from it. In Article 60 
the President, and in Article 159 the Gov- 
emor, is required to take oath when as- 
suming office, to preserve, protect and 
defend the Constitution and the law. 


‘Under Article 61 the President can only 
be impeached for the violation of the 
Constitution. While specifying the extent 


of the executive power in sub-clauses (a) 
and (b) of clause (1) of Article 78 it is 
provided by the proviso that the power 
referred to in sub-clause (a) shall not, 
save as expressly provided in this Consti- 


tution or in any law made by Parliament, 


extend in any State to matters with res- 
pect to which the Legislature of the State 
has also power to make laws. Here the 
words ‘law’ and ‘laws’ are definitely refer- 
able to the law made by Parliament and 
the Legislature of the State. The oath 
that a Minister of the Union is to take 
under Article 75 (1) is set out in Sche- 
dule III, that he will do right to all 
manner of people in accordance with 
the Constitution and the law. Judges of 
the Supreme Court and the High Court 
are required to uphold the Constitution 


and the laws: see Articles 124 (6) and 219 
each read with Schedule III. It is pro- 
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vided in Article 76 (2) that the Attorney- 
General is required to discharge the 
functions conferred on him by or under 
this Constitution or any other law for 


the time being in force. Again in Article 
148 (5) dealing with the conditions of 


service of persons serving: in the Indian ` 


Audit and Accounts Department,  ete., 
they are made subject to the provisions 
of this Constitution and of any law made 


by Parliament. Even though the 
framers referred to the Constitution as 
by law established in some of the pro- 
visions, they have, when dealing dis- 
tinctly with the Constitution and the law 
or laws, specified them as referable to 
the legislative law. The Constitution, 
however, was not so described except 
where it is intended to be emphasised 
that it had the force of law as envisaged 
by the words ‘as by law established’. 





1099. If this view is correct, and 
I venture to suggest that it is, a question 
would arise as to whether Article 18 (2) 
is really redundant, and should the Court 
so construe it as to impute to the framers 


an intention to incorporate something 
which has no purpose. The Court, it is 
well established, should not ordinarily 


construe any provision as redundant and, 
therefore, must give effect to every pro- 
vision of a Statute or law. In support of 
this line of reasoning it is contended that 
in so far as Article 18 (1) is concerned, 
‘a law in force’ has been defined in Arti- 
cle 13 (8) (b), but by virtue of Art. 872 
(1) and Explanation I therein the same 
result would be achieved and any pre- 
Constitution Constitutional law which 
acquires the force of law by virtue of 
that Article is “subject to the other pro- 
visions” of the Constitution and conse- 
quently to the provisions in Part III. 
Similarly any law made after the Con- 
stitution came into force would be void 
to the extent of its repugnancy with any 
of the provisions of the Constitution in- 
cluding those in Part III because of the 
doctrine of ultra vires. If so, it is argu- 
ed, there was no purpose in enacting 
Article 13 (2). On the other hand, the 
petitioners learned advocate submits that 
Art. 18 (2) has a purpose, in that among 
the Jaws in force there would be saved 
some laws of a constitutional nature 
which were in force in the erstwhile 
princely States or even under the Gov- 
ernment of India Act, 1985 where the 
Governor-General had made orders of 
that nature. As it was pointed out to 
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the Constituent Assembly by Sardar Val- 
Jabhbhai Patel on the 29th April, 1947 
that such may be the position, Article 13 
(1), it is said, has been incorporated in 
Part IH, and for the same reason in 
order to protect fundamental rights which 
were basic human freedoms from being 
taken away or abridged even by an 
amendment of the Constitution, that Arti- 
cle has been incorporated. A reference 
to the latter would show that what Sar- 
dar Vallabhbhai Patel said was that they 
had not sufficient time to examine in de- 
tail the effect of clause (2) of the draft 
article on the mass of existing legislation 
and that clause was, therefore, subject to 
examination of its effect on the existing 
laws which will be done before the Cons- 
titution is finally drafted and the clause 
finally adopted. There is nothing in the 
proceedings or debates to indicate that 
certain constitutional laws were intended 
to be saved or that that law was to include 
an amendment of the Constitution, nor is 
the contention that Article 13 (1) was spe- 
cially designed to save pre-existing cons- 
titutional laws notwithstanding that the 
Government of India Act and the Indian 
Independence Act were repealed by Arti- 
cle 395. If there be in force any consti- 
tutional laws other than those repealed 
these are by Article 372 (1) given the 
same force as any of the ordinary legis- 
lative law subject to the ‘other provisions 
of the Constitution and such laws con- 
tinue to be in force only until altered, 
repealed or amended by a competent 
legislature or other competent authority. 
There is no indication whatever that 
these laws were accorded a status similar 
to any of the provisions of the Constitu- 
tion, nor could they co-exist with them 
in the sense that they can only be dealt 
with by an amendment under Article 368. 
Kania, C. J., in A. K. Gapalan’s case had 
no doubt pointed out that, “the inclusion 
of Article 18 (1) and (2) appear to be 
a matter of abundant caution”, and that, 
“Even in their absence if any of the 
fundamental rights was infringed by any 
legislative enactment, the Court has al- 
ways the power to declare the enactment 
to the extent it transgresses the limits, in- 
valid”. Hidayatallah, J., as he then was, 
in Sajjan Singh’s case at p. 961 — com- 
menting on the above passage of Kania, 
C. J., pointed out that, “The observation 
is not clear in its meaning. There was 
undoubtedly a great purpose which this 
article achieves. It is probable that far 
from belittling the importance of Arti- 
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cle 13 the learned Chief Justice meant 
rather to emphasise the importance and. 
the commanding position of Fundamentalh 
Rights in that even without Article 13 
they would have the same effect on other 
laws. To hold that Article 13 is framed 
merely by way of abundant caution, anc& 
serves no additional or intristic function 
of its own, might, by analogy persuade us 
to say the same of Article 32 (1) because 
this Court would do its duty under Arti- 
cle 82 (2) even in the absence of the 
“guarantee.” No one can deny that Arti- 
cle 13 (2) has a purpose and that purpose, 
as Hidayatullah, J., pointed out, was 
meant rather to emphasise the importance 
and the commanding position of Funda- 
mental Rights, because having regard to 
the history of the agitation for a Bill of 
Rights being inscribed in a Constitution, 
to which I have adverted earlier, and the 
great hope that was inspired in the peo- 
ple of this country that there are some 
fundamental basic rights which are 
guaranteed to them and which cannot be 
subject to the vagaries of the legislatures, 
the State was enjoined not to take away 
or abridge those rights. Rights in Part IIE 
were intended to be made self-contained 
with the right of redress guaranteed to 
them by Art. 82 — unlike in the United 
States where the judiciary had to invoke 
and evolve the doctrine of judicial review 
over the years. Mere general declarations 
of rights were without enforceability. 
As experience showed such general rights 
were found ineffective to check the 
growing power of the modern State, our 
framers examined judicial review of 
fundamental rights in various Constitu- 
tions and provided in our Constitution 
an effective remedy against encroach- 
ment of these rights. Article 82 (2) pro- 
vided for a direct approach to the 
Supreme Court in cases where funda- 
mental rights are infringed, which with- 
out that provision would only come be- 
fore it by way of an appeal under Arti- 
cle 133 or by special leave under Arti- 
cle 186 from a decision of the High Court 
rendered under Article 226. It is this 
purpose that Article 18 (2) read with 
Article 12 emphasises. The framers of our 
Constitution conscious of the pitfalls and 
difficulties that were confronted by the 
varying exercise of judicial review in 
America wanted to ensure that the doc- 
trine of void and relatively void—a typi- 
cally American concept—should find no 
place in our Constitution. If as stated in 
Golak Nath’s case by the leading majo- 
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rity judgment and by Hidayatullah, J., 
that fundamental rights were not to be 
subject to au amending process, it is in- 
conceivable that our framers who gave 
such meticulous care in inscribing those 
rights in the Constitution, as is evident 
from the proceedings in the Constituent 
Assembly, should not have specifically 
entrenched them against that process. I 
am aware of the contrary argument that 
if they wanted. that the amending pro- 
cess in Article 868 should not be fetter- 
ed by Article 13 (2) they would have ex- 
pressly provided for it either in Arti- 
cle 868 or in Article 18 (2) as indeed 
attempts were made to that effect by 
moving suitable amendments which, 
- later, at the concluding stages of the 
final Draft Constitution, as we shall pre- 
sently see, were either withdrawn, not 
pressed or negatived. But this is neither 
here nor there, as indeed if the framers 
took the view that the embargo in Art. 
18 (2) is only against legislative law, they 
may have felt that there was no need for 
any words of limitation which will make 
it inapplicable to Article 368. 


1100. Before I refer to the pro- 
ceedings of the Constituent Assembly, I 
must first consider the question whether 
the Constituent Assembly Debates can 
be looked into by the Court for constru- 
ing these provisions. The Advocate- 
General of Maharashtra says until the 
decision of this Court in (1971) 3 SCR 9 
. = (AIR 1971 SC 530)—commonly known 
as Privy Purses case—debates and pro- 
ceedings were held not to be admissible. 
Nonetheless counsel on either side made 
copious reference to them. In dealing 
with the interpretation of ordinary legis- 
lation, the widely held view is that while 
it is not permissible to refer to the de- 
bates as an aid to construction, the 
various stages through which .the draft 
passed, the amendments proposed to it 
either to add or delete any part of- it, 
the purpose for which the attempt was 
made and the reason for its rejection may 
throw light on the intention of the 
framers or draftsmen. The speeches in 
the legislatures are said to afford no 
guide because members who speak in 
favour or against a particular provision 
or amendment only indicate their under- 
standing of the provision which would 
not be admissible as an aid for constru- 
ing the provision. The members speak 
and express views which differ from one 
another, and there is no way ot. ascer- 
taining what views are held by those 
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who do not speak. It is therefore, dif- 
ficult to get a resultant of the views ins 
a debate except for the ultimate result. 
that a particular provision or its amend- 
ment has been adopted or rejected, and. 
in any case none of these can be looked. 
into as an aid to construction except that 
the legislative history of the provision. 
can be referred to for finding out the- 
mischief sought to be remedied or the- 
purpose for which it is enacted, if they 
are relevant. But in 1952 SCR 1112 = 
(AIR 1952 SC 366) the Golak Nath’s case, 
the Privy Purses case and (1972) 2 SCR 
383 = (AIR 1972 SC 1061) there are dicta. 
against referring to the speeches in the 
Constituent Assembly and in the last: 
mentioned case they were referred to as- 
supporting the conclusion already arriv- 
ed at. In Golak Nath’s case as well as- 
Privy Purses case the speeches ~ were: 
referred to though it was said not for 
interpreting a provision but for either- 
examining the transcendental character- 
of fundamental rights or for the cir- 
cumstances which necessitated the giv-- 
ing of guarantees to the rulers. For what-- 
ever purpose speeches in the Constituent. 
Assembly were looked at though it was. 
always claimed that these are not ad- 
missible except when the meaning: 


was ambiguous or where the mean-- 


ing was clear for further support: 
of the conclusion arrived at. In either- 
case they were looked into. Speaking for- 
myself, why should we not look into: 
them boldly for ascertaining what was: 
the intention of our framers and how: 
they translated that intention? What is: 
the rationale for treating them as for- 
bidden or forbidding material. The 
Court in a constitutional matter, where 
the intent of the framers of the Cons- 
titution as embodied in the written docu- 
ment is to be ascertained, should look 
into the proceedings the relevant data 
including any speech which may throw 
light on ascertaining it. It can reject 
them as unhelpful, if they throw no 
light or throw only dim light in which 
nothing can be discerned: Unlike a sta- 
tute, a Constitution is a working instru- 
ment of Government, it is drafted by 
people who wanted it to be a ‘national 
instrument to subserve successive gene- 
rations. The Assembly constituted Com- 
mittees of able men of high calibre, 
learning and wide experience, and it had 
an able adviser, Shri B. N. Rau to assist 
it. A memorandum was prepared by 
Shri B. N. Rau which was circulated to 
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the public of every shade of opinion, to 
‘professional bodies, to legislators, to pub- 
ic bodies and a host of others and was 
given the widest publicity. When criti- 
cism, comments and suggestions were 
received, a draft was prepared in the 
dight of these which was submitted to the 
‘Constituent Assembly, and introduced 
“vith a speech by the sponsor Dr. Ambed- 
‘kar. The Assembly thereupon constitut- 
ed three Committees: (1) Union Fowers 
Committee; (2) Provincial Powers Com- 
mittee; and (8) Committee on the Fun- 
‘damental Rights and Minorities Commit- 
tee. The deliberations and the recom- 
mendations of these Committees, the pro- 
ceedings of the Drafting Committee, and 
the speech of Dr. Ambedkar introducing 
the draft so prepared along with the re- 
port of these Committee are all valuable 
‘material. The objectives of the Assem- 
‘bly, the manner on which they met any 
criticism, the resultant decisions taken 
thereon, amendments proposed, speeches 
in favour or against them and their ulti- 
mate adoption or rejection will be help- 
‘ful in throwing light on the particular 
matter in issue. In proceedings of a legis- 
lature on an ordinary draft bill, as I said 
earlier, there may be a partisan and heat- 
ed debate, which oftentimes may not 
throw any light on the issues which come 
before the Court but the proceedings in 
a Constituent Assembly have no such 
partisan nuances and their only concern is 
‘to give the nation a working instrument 
with its basic structure and human values 
sufficiently balanced and stable enough 
to allow an inter-play of forces which will 
subserve the needs of future generations. 
The highest Court created under it and 
charged with the duty of understanding 
and expounding it, should not, if it has 
to catch the objectives of the framers, 
deny itself the benefit of the guidance 
‘derivable from the records of the pro- 
ceedings and the deliberations of the 
Assembly. Be that as it may, all I in- 
tend to do for the present is to examine 
the stages through which the draft 
passed and whether and what attempts 
were made to introduce words or ex- 
pressions or delete any that were already 
‘there and for what purpose. If these 
proceedings are examined from this point 
-of view, do they throw any light on or 
support the view taken by me? 


1101. The various stages of the 
‘Constituent Assemblv proceedings, while 
considering the draft Articles 8 and 304 
. corresponding to Arts. 18 and 368 res- 
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pectively, would show that attempts 
were made to introduce amendments to 
both these articles to clarify that the 
embargo in Article 18 (2) does not apply 
to an amendment made under Article 
368. First, Shri K. Santhanam, one of 
the members of the Constituent Assem- 
bly moved an amendment on April 29, 
1947 to clause (2) of the draft submitted 
to the Constituent Assembly along with 
the Interim Report on Fundamental 
Rights. This amendment was that for 
the words “nor shall the Union or any 
unit make any law taking away or 
abridging any such right’, the following 
be substituted: 


“Nor shall any such right be taken 
away or abridged except by an amend- 
ment of the Constitution.” The sponsor 
explained “that if the clause stands as 
it is even by an amendment of the Con- 
stitution we shall not be able to change 
any of these rights if found unsatis- 
factory. In some Constitutions they 
have provided that some Parts of the 
Constitution may be changed by future 
constitutional amendments and other 
Parts may not be changed. In order to 
avoid any such doubts, I have moved 
this amendment and I hope it will be 
accepted.” This amendment was accepted 
by Sardar Vallabhbhai Patel and adopted 
by the Constituent Assembly. Clause 
(2), after it was so amended, was as 
follows: 


“All existing laws, notifications, re- 
gulations, customs or usages in force 
within the territories of the Union in- 
consistent with the rights guaranteed 
under this Part of the Constitution shall 
stand abrogated to the extent of such 
inconsistency. Nor shall any such right 
be taken away or abridged except by an 
amendment of the Constitution.” 

Even as the clause stood originally in 
the draft, it was only the ‘Union’ or any 
‘unit’ that was prohibited from making 
a law taking away or abridging any 
such right. At that stage there was 
nothing to show that a provision for 
amendment of the Constitution was 
either drafted or was before the Consti- 
tuent Assembly for consideration. But 
otherwise also, it was not a case of the 
‘Union’ or ‘Union’ and ‘the unit’ being pre- 
vented from making a law. In order 
to justify the submission that all the organs 
of the State including the ‘Union’ or the 
‘Union’ and the ‘Unit’ were prevented 
from effecting an amendment of the 
Constitution, the only indication is that 
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the law which was prohibited from 
taking away or abridging fundamental 
rights was the law of the ‘Union’ or 
any ‘Unit’?. The amendment of Shri San- 
thana was incorporated by the drafts- 
men in the Supplementary Report on 
Fundamental Rights which was present- 
ed to the Constituent Assembly on 
August 25, 1947, but subsequently this 
amendment of Shri K. Santhanam incor- 
porated in the draft Article was deleted 
by the Drafting Committee. After the 
Draft Constitution was submitted to the 
President of the Constituent Assembly 
on February 21, 1948, and was given 
wide circulation, there appears to have 
been some criticism with respect to 
what had then become draft Article 8 
(2), which was in the following. terms: 
“The State shall not make any law 
which takes away or abridges the rights 
conferred by this Part and any law made 
in contravention of this clause shall, to 
the extent of the contravention, be void: 


Provided that nothing in this clause 
shall prevent the State from making any 
law for the removal of any inequality, 
disparity, disadvantage or discrimination 
arising out of any existing law.” 

The note relating to the addition of the 
proviso is stated thus: 


“The proviso has been added in 

order to enable the State to make laws 
removing any existing discrimination. 
Such laws will necessarily be discrimina- 
tory in a sense, because they will operate 
only against those who hitherto enjoyed 
an undue advantage. It is obvious that 
laws of this character should not be pro- 
hibited.” 
The Constitutional Adviser’s note to the 
Drafting Committee showed that a critic 
had pointed out that “clause (2) of article 
8 may be held as a bar to the amend- 
ment of the provisions of the Constitu- 
tion relating to the fundamental rights 
by a law passed under draft article 804, 
and it should, therefore, be made clear 
that there is no restriction on the power 
of Parliament to amend such provisions 
under Article 804.” The comment of the 
Constitutional Adviser to this objection 
was that “Clause (2) of Article 8 does 
not override the provisions of Article 
304 of the Constitution. The expression 
“Jaw” used in the said clause is intended 
to mean ordinary legislation”. How- 
ever, to remove any possible doubt, the 
following amendment may be made in 
Article 8: 
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‘In the proviso to clause (2) of Arti- 
cle 8, after the words “nothing in this 
clause shall” the words “affect the pro- 
visions of article 804 of this Constitu- 
tion or” be inserted’, 


The Drafting Committee does not appear 
to have accepted this suggestion, be- 
cause the proviso remained as previously 
drafted, until it was deleted as a result of 
amendment No. 252 which was standing 
in the name of Mehboob Ali Beg. On 
November 25, 1948, Pandit Lakshmi 
Kanta Maitra in moving this amendment 
said — “The purpose of this amendment 
is self-evident, and as I have been strict- 
ly enjoined not to make any speech I 
simply move this amendment”. This am- 
endment was adopted on November 29, 
1948, and the proviso was deleted. (See 
C. A. D. Vol. VIL, pp. 611 & 645). 


1102. How meticulously this arti- 
cle was considered, can be seen from the 
proceedings on the objection of Nazirud- 

in Ahmed that the words “custom or 
usage’ in the definition of law’ in Art. 8 
(3) (a) (corresponding to Art. 18 (8) (a)) 
would apply to Art. 8 (2), but the State 
does not make a ‘usage or custom’. Dr. 
Ambedkar pointed out that that will ap- 
ply to Article 8 (1) which deals with ‘laws 
in force’, but Naziruddin Ahmed insis- 
ted that it does not, and that he was no 
wiser after the explanation given by Dr. 
Ambedkar that the definition of law is 
distributive. Dr. Ambedkar then said 
that the amendment of Naziruddin Ahmed 
creates some difficulty which it is neces- 
sary to clear up and ultimately to avoid 
any difficulty he moved an amendment 
to clause (8) of Article 8 to read “unless 
the context otherwise requires” which 
governed clauses (a) and (b). This was 


adopted. (See C.A.D. Vol. VIL, p. 644). 
It was after this that the proviso was 
deleted. 

. 1108. It would appear from the 


proviso before it was deleted, if read 
with clause (2) of draft Article 8, as also 
the note showing the purpose for which 
it was incorporated, that the law refer- 
red to therein was a legislative law. It 
could not by any stretch of the language 
be construed as including an amendment 
under draft Article 304, because the 
proviso was making the restriction i 
clause (2) of Article 8 inapplicable 
the State from making any law for 
removal of any inequality, disparity, 
advantage or discrimination arising 
of any existing law. If the ‘State’ 
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the ‘law’ have to be given a particular 
meaning in the proviso the same mean- 
ing has to be given to them in clause (2) 
and since the proviso clearly envisages a 
legislative law it furnishes the key to the 
interpretation of the word ‘law’ in clause 
(2) of draft Article 8 that it is also a 
legislative law that is therein referred. 


1104. To Article 804 also amend- 
ments were moved-——one of them, amend- 
ment No. 157 was in the name of Shri 
K. Santhanam, but he said he was not 
moving it. (See C.A.D. Vol. IX, p. 1648). 
Both the Attorney-General as well as 
the Advocate-General of Maharashtra 
said that they were not able to find out 
what these amendments were. But even 
assuming that this Amendment was de- 
signed to make thé embargo under Arti- 
cle 13 (2) applicable to Article 868, no 
inference can be derived therefrom. On 
the other hand an attempt’ was made by 
Dr. Deshmukh to entrench Fundamental 
Rights. He moved Amendment No. 212 
to insert the following Article 804-A after 
Article 304: 

“304-A. Notwithstanding anything 

contained in this Constitution toa the 
contrary, no „amendment which is cal- 
culated to infringe or restrict or diminish 
the scope of any individual rights, any 
rights of a person or persons with res- 
pect to property or otherwise shall be 
permissible under this Constitution and 
any amendment which is or is likely to 
have such an effect shall be void and 
ultra vires of any Legislature.” 
This amendment after Dr. Ambedkar’s 
speech regarding the scope of the am- 
endment under Article 804 was, by leave, 
withdrawn. (See C.A.D. Vol. IX p. 
1665). 


1105. Earlier when the Drafting 
Committee was considering the objec- 
tives, there was a proposal by Shri K. 
Sànthanam, Mr. Ananthasayanam Ayyan- 
gar, Mr. T. T. Krishnamachari and Shri- 
mati G. Durgabai that Parts III, IV, IX 
and XVI be added in the proviso to 
' Article 304, but it was pointed out by 
the Constitutional Adviser that that am- 
endment involved a question of policy. 
The Drafting Committee did not adopt 
this amendment. If this amendment had 
been accepted, the amendment of the 
fundamental rights could be affected by 
the procedure prescribed for amendment 
which would be by two-thirds majority 
of each of the Houses of Parliament as 
well as by ratification by resolutions of 
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not less than half the State Legislatures. 
Even this attempt does not give any indi- 
cation that fundamental rights in Part HI 
could not be amended under Article 368 
or that Taw’ in Article 13 {2) is not the 
ordinary legislative law, but would in- 
clude an amendment under Article 368. 
An attempt was made to show that on 
September 17, 1949, Dr. Ambedkar while 
speaking on draft Article 804 had said 
that Part HI was not amendable. While 
adverting to the fact that they had divid- 
ed the articles into three categories, he 
pointed out that the first category was 
amendable by a bare majority, and as to 
the second category he had said: “If 
future Parliament wishes to amend any 
particular article which is not mentioned 
in Part III or Article 804, all that was 
necessary for them is to have two-thirds 
majority.” The third category for the 
purposes of amendment, he explained, re- 
quired two-thirds majority plus ratifica- 
tion. It is submitted on behalf of the 
first respondent that what was stated 
about Part III being excepted from the 
second category was a mistake and that 
he must be thinking that, along with 
Article 304, Part III was also included in 
the third category. The Advocate-Gene- 
ral of Nagaland said Part III was a mis- 
take for third category. Instead of third 
category, he either said, or is reported to 
have said, Part III. Whether it is a cor- 
rect reading of his speech or not, it is 
not relevant, for in interpreting a provi- 
sion the words used, the context in which 
it was used, the purpose which it intend- 
ed to subserve in the scheme of the Con- 
titution, will alone have to be considered. 
For the.same reasoning the fact that 
none of the members who were also 
members of the Provisional Parliament 
ever entertained a doubt as to the non- 
amendability of Part HI when the Consti- 
tution (First Amendment) Bill was debat- 
ed and later enacted as an Act is not 
relevant. 


1106. In the view I take on the 
construction of Article 13 read with the 
other provisions of Part III, Article 18 (2) 
does not place an embargo on Article 868 
for amending any of the rights in Part 
II, and it is, therefore, not necessary’ to. 
go into the question whether the leading 
majority judgment is right in finding the 
power of amendment in the residuary 
Entry 97 of List I of Schedule VII, nor 
is it called for, having regard to the majo- 
rity decision that the power of amend- 
ment is to be found in Article 868 itself. 
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Whether the power is implied, what is 
the width and whether Parliament can 
enlarge that prower may have to be con- 
sidered, but that Article 868 contains the 
power and the procedure of amendment 
can admit of little doubt, as was held by 
the majority in Golaknath’s case by five 
Juegos and Hidayatullah, J. It may, also 

e noticed that the leading majority judg- 
ment did not express any view as to 
whether under the proviso to Article 368, 
by amending that article itself, funda- 
mental rights could be amended. (See 
Subba Rao, G. J., at p. 805). 


1107. The question then arises, 
whether the Twenty-Fourth Amendment 
is valid, and if it is valid, whether Arti- 
cle 368 as amended is subject to any limi- 
tation, and if so, what? The objects and 
reasons of the Twenty-Fourth Amend- 
ment Bill set out the purpose for which 

(Contd. on next Col.) 


Before the Amendment: 


868. Procedure for amendment of 
the Constitution:— An amendment 
of this Constitution may be initiated 
only by the introduction of a Bill for 
the purpose in either House of Par- 
liament, and when the Bill is passed 
in each House by a majority of the 
total membership of the House and b 
a majority of not less than two-thir 
of the members of that House pre- 
sent and voting, it shall be presented 
to the President for his assent and 
upon such assent being given to the 
Bill, the Constitution shall stand 
amended in accordance with the 
terms of the Bill: 


Provided that if such amendment 
seeks to make any change in— 


the amendment shall also require 
to be ratified by the Legislatures of 
not less than one-half of the States 
by resolutions to that effect passed 
by those Legislatures before the 
Bill making provision for such am- 
endment is presented to the Presi- 
dent for assent. 
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it was enacted and the mischief it sought 
remedy, It is stated in Para 2 thereof 
us: 

“The Bills seeks to amend Article 368 
suitably for the purpose and makes it 
clear that Article 868 provides for amend- 
ment of the Constitution as well as pro- 
cedure therefor. The Bill further provi- 
des that when a Constitution Amendment 
Bill passed by both Houses of Parliament 
is presented to the President for his as- 
sent, he should give his assent thereto. 


The Bill also seeks to amend Article 18 


of the Constitution to make it inapplic- 
able to any amendment of the Constitu- 
tion under Article 868”. 


What in fact the amendment effected 
will become clear, if the relevant provi- 
sions of Article 868, both before and after 
the amendment was made, are read in 
juxtaposition along with a new sub-clause 
(4) added to Article 18. 


After the Amendment: 


868. (1) Power of Parliament to 
amend the Constitution and procedure 
therefor:— Notwithstanding any- 
thing in this Constitution, Parliament 
may in exercise of its constituent 
power amend by way of addition, 
variation or repeal any provision of 
this Constitution in accordance with 
the procedure laid down in this 
article. 

(2) An Amendment of this Con- 
stitution may be initiated only by 
the introduction of a Bill for the 
purpose in either House of Parlia- 
ment, and when the Bill is passed 
in each House by a majority of the 
total membership of that House and 
by a majority of not less than two- 
thirds of the members of that House 
present and voting, it shall be pre- 
sented to the President who 
shall give his assent to the Bill and 
thereupon the Constitution shall stand 
amended in accordance with the 
terms of the Bill: 


Provided that if such amendment 
seeks to make any change in— 


the amendment shall also require to 
be ratified by the Legislatures of not 
Jess than one-half of the States by 
resolutions to that effect passed by 
those Legislatures before the Bill 
making provision for such amendment 
is presented to the President for as- 
sent. 


a 
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1108. The above amendment 
seeks to provide — (i) that the source of 
power to amend is in Article 368: (ii) 
that when Parliament seeks to make a 
constitutional amendnient it does so “in 
exercise of its constituent power”; (iii) 
that the power to amend was by way of 
addition, variation or repeal; (iv) that the 
bar in Article 13 against abridging or 
taking away any of the fundamental 
rights does not apply to any amendment 
made under Article 868; (v) that nothing 
in Article will apply to an amendment of 
the Constitution under Art. 868; (vi) that 
the words “any provision of the Constitu- 
tion” were added so that “any” were to 
mean “every provision”; and (vii) that it 
is obligatory on the President to give his 
assent to any Bill duly passed under that 
Article, 


1109. In so far as the contention 
that Article 18 (2) is a bar to constitu- 
_ tional amendments is concerned, I have 
already given my reasons why I consider 
that argument as not available to 
the petitioner inasmuch as the inhibi- 
tion contained therein is only against 
ordinary legislative actions. The ques- 
tion, however, is whether Article 18 (2) 
which bars the taking away or abridging 
. the fundamental rights by Parliament, or 
Legislatures of the States and other 
enactments, specified in Article 18 (8) (a) 
is or is not an essential feature. If it is 
not, it can be amended under Article 868. 
Recognising this position the petitioner 
submits that if the effect of amending 
Article 868 and Article 18 is to permit 
the removal of the fetter of Article 18 
on the ordinary legislative laws which 
can thereafter be empowered and left 
free to abrogate or take away fundamen- 
tal rights, it would be an essential fea- 
ture. 


1110. The question weather there 
are any implied limitations on the power 
to amend under Article 868 or whether 
an amendment under that Article can 
damage or destroy the basic features of 
the Constitution would depend, as I said 
earlier, on the meaning of the word 
“amendment” before the Twenty-Fourth 
Amendment. If that word has a limited 
meaning, which is the case of the peti- 
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(3) Nothing in Article 18 shall apply 
to any amendment made under this 
article. 

18 (4) Nothing in this article shall 
apply to any amendment of this Cons- 
titution made under Article 368. 


tioner, it is contended that that power of 
amendment could not be enlarged by the 
use of the words “amend by way of addi- 
tion, variation and repeal”. 


1111. It may be mentioned that 
arguments similar to those which were 
addressed before us were advanced in 
Golaknath’s case, namely, (i) that the ex- 
pression ‘amendment’ in Article 368 has 
a positive and negative content and that 
in exercise of that power Parliament can- 
not destroy the structure of the Constitu- 
tion, but it can only modify the provi- 
sions thereof within the framework of 
the original instrument for its better effec- 
tuation; (ii) that if the fundamentals would 
be amenable to the ordinary process of 
amendment with a special majority the 
institution of the President can be abo- 
lished, the Parliamentary executive can be 
abrogated, the concept of federation can 
be obliterated and in short, the sovereign 
democratic republic can be converted 
into a totalitarian system of Government. 
The leading majority judgment, though it 
found that there was considerable force 
in the argument, said that they were re- 
lieved of the necessity to express an opin- 
jon on this all important question, but so 
far as the fundamental rights are concern- 
ed, the question raised can be answered 
on a narrow basis. Subba Rao, C. J., ob- 
served at page 805: “This question may 
arise for consideration only if Parliament 
seeks to destroy the structure: of the 
Constitution embodied in the provisions 
other than in Part III of the Constitu- 
tion. We do not, therefore, propose to 
express our opinion in that regard”. 


1112. Hidayatullah, J, on the 
‘other hand, dealing with implied limita- 
tions by reference to Art. V of the United 
States Constitution, and the decisions 
rendered thereunder pointed out that 
although there is no clear pronounce- 
ment of the United States Supreme Court 
a great controversy exists as to whether 
questions of substance can ever come be- 
fore the Court and whether there are 
any implied limitations upon the am- 
endatory power. After considering the 
views of text-book writers, particularly 
that of Orfield, and the position under | 
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the English and the French Constitutions 
(see pp. 870-877), he observed at p. 878: 
“It is urged that such approach makes 
society static and robs the State of its 
sovereignty. It is submitted that it 
leaves revolution as the only alternative 
if change is necessary. The whole Con- 
stitution is open to amendment, Only 
two dozen articles are outside the reach 
of Article 868. That too because the 
Constitution has made them fundamen- 
tal. What is being suggested by the 
counsel for the State is itself a revolu- 
tion because as things are that method 
of amendment is illegal”. 


1118. | Wanchoo, J., rejected the 
doctrine of implied limitations though he 
was doubtful if the Constitution can be 
abrogated or another new Constitution 
can be substituted. (see page 838), At p. 
886 he said, “We have given careful 
consideration to the argument that cer- 
tain basic features of our Constitution 
cannot be amended under Art. 868 ...... 
and have come to the conclusion 
that no limitations can be and should 
be implied upon the power of am- 
endment under Article 868 ............ 
We fail to see why if there was any in- 
tention to make any part of the Consti- 
tution unamendable, the Constituent As- 
sembly -failed to include it expressly in 
Article 868 .... on the clear words of 
Article 368 which provides for amend- 
ment of the Constitution which means 
any provision thereof, we cannot infer 
any implied limitations on the power of 
amendment of any provision of the 
Constitution, be it basic or otherwise.” It 
was further observed at page 881: that 
the President can refuse to give his as- 
sent when a Bill for amendment of the 
Constitution is presented to him, the re- 
sult being that the Bill altogether falls 
for there is no specific provision for any- 
thing further to be done about the Bill 
in Article 868 as there is in Article 11l. 


1114, Bachawat, J., noticed the 
argument on the basic features but did 
not express any opinion because he said 
“it is sufficient to say that the fimdamen- 
tal rights are within the reach of the 
amending power’. Raniaswami, J., on the 
other hand rejected the thesis of implied 
limitations, because Article 868 does not 
expressly say so. He said at p. 988: “If 
the Constitution-makers considered that 
there were certain basic features of the 
Constitution which were permanent it is 

most unlikely that they should not have 
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expressly said in Article 868 that these ` 
basic features were not amendable”. 


1115. During the course of the 
lengthy arguments on behalf of the peti- 
tioners and the pip ia we have 
been taken on a global survey of the 
Constitutions of the various countries, In 
support of the rival contentions, there 
were cited before us innumerable deci- 
sions of the Supreme Court and the State 
Courts of the United States of America, 
and of the Courts in Canada, Ireland, 
Australia and of the Privy Council. A 
large number of treatises on constitutional 
law, views of academic lawyers, the ap- 
plicability of natural law or higher law 
principles, extracts from Laski’s Grammar 
of Politics, history of the demand for 
fundamental rights, and the speeches in 
the Constituent Assembly and the Pro- 
visional Parliament during the delibera- 
tions on the Constitution (First Amend- 
ment) Bill, were also referred to. The 
able arguments addressed to us during 
these long hearings, with great industry 
and erudition and the alacrity with 
which the doubts expressed by each of us 
have been sought to be cleared by the 
learned Advocates for the petitioner, the 
Attorney-General, the Solicitor General 
and by the Advocates-General of the 
States and the learned Advocates who 
intervened in those proceedings, have 
completely eviscerated the contents of 
the vital and far-reaching issues involv- 
ed in this case, though sometimes some 
aspects tended to hover over the terra 
ferma and sometimes skirted round it, 
particularly when the views of academic 
writers who had the utmost freedom to 
express on hypothetical problems un- 
related to concrete issues falling for a 
decision in any case, were pressed on us. 
The a priori postulates of some of the 
scholars are not often easy of meeting 
the practical needs and limitations of the 
tenacious aspects of the case precedents 
which make our law serviceable. There 
have again been arguments for taking 
consequences into consideration which 
really highlighted what would be the dire 
consequences if the result of the decision 
being one way or the other but this 
Court ought not to be concerned with 
these aspects, if otherwise our decision 
is in accordance with the view of the 
law it takes. We should free ourselves 
of any considerations which tend to 
create pressures on the mind. In our 
view, it is not the gloom that should in- 
fluence us, as Milton said, “we cannot 
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leave the- real world for a utopia but 
instead ordain wisely”, and, if I may 
add, according to the well-accepted rules 
of construction and on a true interpreta- 
tion of the constitutional provisions, 


1116. Lengthy arguments on the 
rules of construction: were addressed, by 


referring particularly to a large number - q 


of American cases to show what our ap- 
proach should be in determining con- 
stitutional matters, having regard to the 
paramount need to give effect to the will 
of the people which the Legislatures and 
the Governments represent and for ex- 
ercising judicial restraint. I must con- 
fess that some of these arguments show 
that the tendency has been to depend 
more on the views of Judges from other 
lands, however eminent, when we have 
in this, the Highest Court of the land 
during the last over two decades, forged 
an approach of our own and set out the 
rules applicable to the interpretation of 
our Constitution. There is no constitu- 
tional matter which is not in some wa 
or the other involved with political, 
social or economic questions, and if the 
Constitution-makers have vested in this 
Court a power of judicial review, and 
while so vesting, have given it a pro- 
minent place describing it as the heart 
and soul of the Constitution, we will not 
be deterred from discharging that duty, 
merely because the validity or otherwise 
of the legislation will affect the political 
or social policy underlying it. The basic 
approach of this Court has been, and 
must always be, that the Legislature has 
the exclusive power to determine the 
policy and to translate it into law, the 
constitutionality of which is to be pre- 
sumed, unless there are strong and cogent 
reasons for holding that it conflicts with 
the constitutional mandate. In this re- 
gard both the Legislature, the executive, 
as well as the judiciary are bound by the 
paramount instrument, and, therefore, no 
Court and no Judge will exercise the 
judicial power de hors that instrument, 
nor will it function as a Supreme legis- 
lature above the Constitution. The bona 
fides of all the three of them has been 
the basic assumption, and though all of 
them may be liable to error, it can be 
corrected in the manner and by the 
method prescribed under the Constitu- 
tion and subject to such limitations as 
may be inherent in the instrument. 


1117. This Court is not concern- 
ed with any political philosophy, nor has 
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it its own philosophy, nor are Judges en- - 
titled to write into their judgments the ` 
prejudices or prevalent moral attitudes of 
the times, except to Judge the legislation 
in the light of the felt needs of the socie- 
ty for which it was enacted and in ac- 
cordance with the Constitution. No 
doubt, political or social policy may 
ominate the legal system. It is only 
when as I said, the Legislatures in giv- 
ing effect to them translate it into law, 
and the Courts, when such a measure is 
challenged, are invited to examine those 
poas to ascertain its validity, it then 
ecomes a legal topic which may tend 
to dominate sometimes to its detriment, 


1118, The citizen whose rights 
are affected, no doubt, invokes the aid of 
the judicial power to vindicate them, but 
in discharging its duty, the Courts have 
nothing to do with the wisdom or the 
policy of the Legislature. When the 
Courts declare a law, they do not mort- 
gage the future with intent to bind the 
interest of the unborn generations to 
come. There is no everlasting effect in 
those judgments, nor do they have force 
till eternity as it- were. The concept, 
on the other hand, is that the law dec- 
lared in the past was in accord with the 
settled judgment of the society, the 
social and economic conditions then ex- 
isting, and that if those judgments are 
not likely to subserve e subsequent 
generations or the requirements and 
needs of the society as it may then be 
conditioned, they will have to be chang- 
ed by the process known to law, either 
by legislative action or judicial re-review 
where that is possible. The Courts, 
therefore, have a duty, and have indeed 
the power, to re-examine and re-state 
the law within the limits of its interpre- 
tative ‘function in the fullness of the ex- 
perience during which it was in force so 
that it conforms with the socio-economic 
changes and the jurisprudential outlook 
of that generation. The words of the 
law may be like coats of Biblical Joseph, 
of diverse colours and in the context in 
which they are used they will have to be 
interpreted and wherever possible they 
are made to subserve the felt-needs of 
the society. This purpose can hardly be 
achieved without an aniount of resilience 
and play in the interpretative process. 


1119, On the desirability of 
drawing heavily or relying on the pro- 
visions of the Constitutions ‘of other 
countries or on the decisions rendered 
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' therein, a word of caution will be neces- 


It cannot be denied that the pro- 


sary., ] 
visions of the Constitutions of other 
countries are designed for the political, 


social and economic outlook of the peo- 
ple of those countries for whom they 
have been framed. The seed of the Con- 

stitution is sown in a eee soil and 
' it is the nature and uality of the 
soil and the climatic conditions preva- 
lent there which will ensure its growth 
and determine the benefits which it con- 
fers on its people. We cannot plant the 
same seed in a different climate and in 
a different soil and expect the same 
growth and the same benefit therefrom. 
Law varies according to the require- 
ments of time and place. Justice thus 
becomes a relative concept varying from 
society to society according to the social 
milieu and economic conditions prevail- 
ing therein. The difficulty, to my mind, 
which foreign cases or even cases decid- 
ed within the Commonwealth where the 
Common Law forms the basis of the 
legal structure of that unit, just as it 1s 
to a large extent the basis in this coun- 
try, is that they are more often than not 
concemed with expounding and inter- 
preting provisions of law which are not 
in pari materia with those we are called 
upon to consider. The problems which 
confront those Courts in the background 
of the state of the society, the social and 
economic set-up, the requirements of a 
people with a totally different ethics, 
philosophy, temperament and outlook dif- 
ferentiate them from the problems and 
outlook which confront the Courts in this 
country. It is not a case of shutting out 
light where that could profitably enlighten 
and benefit us. The concern is rather to 
safeguard against the possibility of being 
blinded by it. At the very inception of 
a constitutional democracy with a Fede- 
ral structure innovated under the Gov- 
ernment of India Act, 1985, a note of 
caution was struck by the Chief Justice 
of India against following even cases 
decided on the constitutions of the Com- 
monwealth units, which observations 
apply with equal force, if not greater, to 
cases decided under the American Con- 
stitution. Gwyer, C. J., in 1989 FCR 18 
= (AIR 1989 FC 1) which was the very 
first case under the 1985 Act, observed 
at p. 88: “But there are few subjects on 
which the decisions of other Courts ra 
qae to be treated with greater cautior 

an of federal and provincial powers, 
for in the last analysis the decision must 
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depend upon the words of the Constitu- 
tion which the Court is interpreting; and 
since no two Constitutions are in identi- 
cal terms, it is extremely unsafe to as- 
sume that a decision on one of them can 
be applied without qualification to an- 
other’. This observation was approved ` 
and adopted by Gajendragadkar, C., J., 
(speaking for 7 Judges in Special Re- 
ference 1 of 1964, (1965) 1 SCR 413 at 
p. 487 = (AIR 1965 SC 745)). 

1120. The American decisions 
which have been copiously cited before 
us, were rendered in the context of the 
history of the struggle against colonialism 
of the American people, the sovereignty 
of several States which came together to 
form a Confederation, the strains and 
pressures which induced them to frame 
a Constitution for a Federal Government 
and the underlying concepts of law and 
judicial approach over a period of near- 
ly 200 years, cannot be used to persuade 
this Court to apply their approach in de- 
termining the cases arising under our 
Constitution. For one thing, the deci- 
sions of the Supreme Court of the United 
States though were for the benefit of the 
people and yet for decades those incon- 
venient decisions were accepted as law 
by the Government until the approach of 
the Court changed. The restraint of the 
people, the Government and the Court, 
and the patience with which the incon- 
veniences, if any, have been borne, have 
all contributed to the growth of the law 
and during this long period the Constitu- 
tion of the United States has been only 
amended 24 times. The amending power 
under the American Constitution is a dif- 
ficult process in that it is vitally linked 
with its ratification by the people through 
their representatives in the State Legis- 
latures or in the Conventions. These 
decisions, therefore, are of little practi- 
cal utility in interpreting our Constitu- 
tion which has devised altogether dif- 
ferent methods of amendments. No 
doubt, the rules of construction which ~ 
our Courts apply have been drawn from 
the English decisions and the decisions 
of the Privy Council, the latter of which 
declared the law for the country until 
its jurisdiction was abolished; and even 


today the decisions of the Courts in 
England, the Commonwealth countries, 
and the United States of America on 


matters which are pari materia are con- 
sidered as persuasive. 


1121.. For the proposition that 
for ascertaining the meaning of the word 
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‘amendment’, the object of and the neces- 
sity for amendment in a written Constitu- 
tion must be considered, namely,— 

(a) it is necessary for changing the 
Constitution in an orderly manner, as 
otherwise the Constitution can be wreck- 
ed by extra Constitutional method or by 
a revolution; 

(b) as the very object is to make 
changes in the fundamental or organic 
law, namely, to change the fundamental 
or basic principles of the Constitution, 
the power of amendment cannot be said 
to be confined to only changing non- 
essential features, 


The Attorney-General has cited from 
the writings of several authors of whom 
I may refer to a few passages from the 
following : 

1122. Woodrow Wilson in his 
book on ‘Constitutional Government in 
the United States’, said: : 


“A constitutional government, being 
an instrumentality for the maintenance 
of liberty, is an instrumentality for the 
maintenance of a right adjustment, and 
must have a miachinery of constant ad- 
aptation” (pages 4-6). 

“It is, therefore, peculiarly true of 
constitutional government that its atmos- 
phere is opinion, the air from which it 
takes its breath and vigor. The under- 
lying understandings of a constitutional 
system are modified from age to age by 
changes of life and circumstances and 
corresponding alterations of opinion. It 
does not remain fixed in any unchanging 
form, but grows with the growth and is 
altered’ with the change of the nation’s 
needs and purposes” (page 22). 


1128. Roger Sherman Hoar in 
his book on “Constitutional Conventions 
— Their Nature, Powers and Limita- 
tions’, speaking of the American Con- 
stitution as the one based upon popular 
sovereignty, says: 

“The Federal Constitution was 
ordained and established by the people 
of the United States” (U. S. Constitution 
Preamble) and guarantees to each of the 
several States “a republican form of gov- 
ernment’ (U. S. Constitution, Art. IV). 
This means, in other words, a represen- 
tative form. It is founded upon the 
theory. that the people are fit to rule, but 
that it would be cumbersome for them 
to govern themselves directly. Accord- 
ingly, for the facilitation of business, but 
for no other purposes the people choose 
from their own number representatives 
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to represent their point of view and to 
put into effect the collective will” (page 


11). 

Quoting from Jamesons “Works of 
eT _ Webster’, it is again stated at 
p. 12: 

“These principles were recognised 
by our forefathers in framing the various 
Bills of Rights, which declare in sub- 
stance that, as all power resides original- - 
ly in the people, and is derived from 
them, the several magistrates and of- 
ficers of government are their substitutes 
and agents and are at all times account- 
able to them. 

The various agents of the people 
possess only such power as is expressly 
or impliedly delegated to them by the 
Constitution or laws under which they 
hold office; and do not possess even this, 
if it happens to be beyond the power of 
such Constitution or laws to grant”. 

A question that naturally arises is, are 
the above postulates basic to our Con- 
stitution? 

1124, After referring to these 
passages, the Attorney-General submitted 
that the people of India have, as expres- 
sed in the Preamble, given the power to 
amend the Constitution to the bodies 
mentioned in Art. 868. These bodies re- 
present the people, and the method to 
amend any part of the Constitution as 

rovided for in Art. 868 must alone be 
ollowed. In his submission any other 
method, for example, Constituent As- 
sembly or Referendum would be extra- 
constitutional or revolutionary. Arti- 
cle 368 restricts only the procedure or 
the manner or form required for amend- 
ment, but not the kind or character of 
the amendment that may be made. There 
are no implied limitations on the amend- 
ing power under Art. 868. It is the peo- 
ple who have inscribed Art. 868 in the 
Constitution. In the numerous American 
cases cited before us, there is a constant 
reference tothe people taking part in the 
amending process through the Conven- 
tions or ratification by the Legislatures 
which the judiciary has been treating as 
ratification by the people. In that con- 
text the word ‘amendment’ has been con- 
strued widely because when the sove- 
reign will of the people is expressed in 
amending the Constitution, it is as if it 
were they who were expressing the ori- 
ginal sovereign will represented in’ the 
convention which drafted the Constitu- 
tion. There has been even a divergence 
of opinion among the writers in the U. S. 
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as to whether the entrenched provisions 
for the representation of the States in 
the Senate which could not be amended 
without the consent of the State affected 
can be amended even where all the 
States except the State concerned have 
ratified the taking away or Soe that 
right. With this or the several aspects 
of the American Constitution we are not 
called upon to expound nor have we any 
concern with it except with the claim ot 
the petitioner that the fundamental rights 
have been reserved by the people to 
themselves and the counter-claim by the 


Attorney-General that it is the people: 


who have inscribed Art. 868 by invest- 
ing that Article with the totality of the 
sovereignty of the people which when 
exercised in the form and manner pre- 
scribed in that Article would amend any 
provision of the Constitution without any 
limitations as to the nature or kind of 
the amendment. The people, the learn- 
ed Attorney-General submitted, have 
been eliminated from the amending pro- 
cess because being illiterate and untutor- 
ed they would not be able to take part 
in that process with proper understand- 
ing or intelligence. This to my mind, 
appears somewhat incongruous. When 
they can be trusted to vote in much 
more complicated issues set out in elec- 
tion manifestos involving economic and 
political objectives and social benefits 
which accrue by following them, surely 
they could be trusted with deciding on 
direct issues like amending the Constitu- 
tion. But the whole scheme of the Con- 
stitution shows it is insulated against the 
direct impact from the people’s vote, as 
can be seen, firstly, by the electoral sys- 
tem under which it may often happen 
that a minority of voters can elect an 
overwhelming majority in Parliament and 
the Legislatures of the States, while the 
majority vote is represented by a mino- 
rity of representatives, as is evident from 
the affidavit filed in respect of the recent 
elections by the Union of India on March 
12, 1978, and secondly, where a Presi- 
dent is elected by proportional represen- 
tation of the members of the Legislatures. 
This situation could not have been un- 
known to the framers can be gathered 
from the speech of Dr. Ambedkar who 
said: “Constitutional morality is not a 
natural sentiment. It has to be cultivat- 
ed: We must realize that our people have 
yet to learn it. Democracy in India is 
only a top-dressing on an Indian soil, 
which is essentially undemocratic’. (C. 
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A. D., Vol. VU, p. 88) In any case 
this aspect need not concern this Court 
as it deals with what has already been 
done, but since so much has been said 
about the people and the amending 
power in Art. 868 as representing the 
sovereign will of the people, I have 
ventured to refer to this topic. 


1125. ` There is no doubt some 
warrant in support of the proposition 
that people have reserved to themselves 
the fundamental rights, as observed by 
Patanjali Sastri, J., in 1950 SCR 88 at 
p. 100 = (AIR 1950 SC 27) to which a 
reference has been made earlier, and, 
therefore, it is submitted that those rights 
cannot be taken away or abridged even 
by an amendment of the Constitution. 
Neither of these submissions accord with 
the facts of history though the Preamble 
which was adopted as a part of the Con- 
stitution on 17-10-1949 says so. (See with 
respect to the adoption of the Preamble 
as a part of the Constitution C. A. D., 
Vol. X, p. 456). To digress somewhat, it 
appears thatthe observationin (1960) 3 
SCR 250 = (AIR 1960 SC 845) that the 
Preamble was not part of the Constitu- 
tion does not seem to have taken note of 
the fact that the Constituent Assembly 
had debated it and adopted the resolu- 
tion, “That the Preamble stand part of 
the Constitution.” It appears to me that 
a comparison with Art. V of the U. S. 
Constitution providing for an amend- 
ment of that Constitution with Arti- 
cle 868 of our Constitution would show 
that there is no resemblance between the 
amending procedure provided in either 
of them. Such a comparison would, in 
my view, be misleading, if we were to 
apply the concepts and dicta of the 
eminent Judges of the Supreme Court of 
the U. S. in interpreting our Constitution. 
If we were to accept the contention of 
the learned Attorney-General that the 
sovereignty is vested in Art. 868, then 
one is led to the conclusion on an ex- 
amination of the history of the Constitu- 
tion-making that the people of India had 
never really taken part in the drafting 
of the Constitution or its adoption, nor 
have they been given any part in its 
amendment at any stage except indirect- 
ly through representatives elected perio- 
dically for conducting the business of the 
Government of the Union and the States. 
It cannot be denied that the members of 
the Constituent Assembly were not 
elected on adult franchise, nor were the 
people of the entire territory of India re- 
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presented therein. even on the very limit- 
ed franchise: provided for under the 
Cabinet’ Mission Plan of May 16, 1946 
which was restricted by the property, 
the educational and other qualification to 
approximately 15 per cent. of the coun- 
try’s ‘population comprising of about 40 
million electors. The people of the 
erstwhile princely States were not elected 
to the assembly though the representa- 
tives of those States may have been 
nominated by the rulers. A day before 
the transfer of power on August 15, 1947, 
the Indian States were only subject to 
the paramountcy of the British Crown. 
On August 15, 1947, all of them, except 
Hyderabad, Ta and Jammu and 
Kashmir, had voluntarily acceded to the 
Dominion of India. 


1126. The objectives Resolution 
which claims power from the people to 
draft the Constitution was introduced in 
the Constituent 
13, 1946, when the Constituent Assemb- 
ly met for the first time and at a time 
when the Muslim League boycotted the 
session (See C. A. D., Vol. I, p. 59). The 
4th clause of that Resolution provided 
that all power and authority of the 
Sovereign Independent India, its consti- 
tuent parts and organs of government are 
derived from the people. The Resolu- 
tion also said that in proclaiming India 
as an Independent Sovereign Republic 
and in drawing up for her future gov- 
ernance a Constitution there shall be 
guarantee and secured to all the people 
of India, Justice, social, economic and 
political; equality of status, of oppor- 
tunity and before the law; freedom of 
thought, expression, belief, faith, worship, 
vocation, association and action, subject 
to law and public morality; and wherein 
adequate safeguards shall be provided 
for minorities, backward and tribal areas, 
and depressed and other backward 
classes. This Resolution was adopted on 
jenueyy 29, 1947 with utmost solemnity 
y all members standing. (See C, A. D., 
Vol. II, p. 824). 


1127. While the claim was so 
made and at the time when the Resolu- 
tion was adopted, the legal sovereignty 
over India remained vested jin the 
British Crown and British Parliament, 
and when that power was transferred, it 
was transferred to the Constituent As- 
sembly by the Indian Independence Act, 
1947, Sections 6 and 8 of which confer- 
red on the Constituent Assembly the 


Assembly on December ` 


‘that the Constitution 


‘none. 
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power to enact a Constitution, as well as 
the full powers to make laws which were 
not to be void or inoperative on the 
ground that they are repugnant to the 


laws of England, or to the provisions of 


the Indian Independence Act or any ex- 


isting or future Act of Parliament of the 


United Kingdom, or to any order, rule 
or regulation made under any such Act, 
and the powers of the Legislature of the 
Dominion of India sh include the 
power to repeal or amend any such Act, 
order, rule or regulation in so far as it is 
part of the jaw of the Dominion (See 


‘sub-section (2) of S. 6). These powers of 


the Legislature of the Dominion, under 
sub-section (1) of S. 8, for the purposes 
of making a Constitution, were confer- 
red on the Constituent Assembly and re- 
ference in the Act to the Legislature of 
the Dominion was to be construed ac- 
cordingly. 


1128. It was only in November, 
1949 after the work of the framing of the 
Constitution was completed that the rul- 


ing princes accepted it on behalf of 
themselves and the people over whom 
they ruled. The Constitution was not 


ratified by the people but it, came into 
force, by virtue of Art. 394, on January 
26, 1950. Article 895 repealed the Indian 
Independence Act, 1947 and the Govern- 
ment of India Act, 1935. 


1129, Reference may also be 
made to the fact that during the debates 
in the Constituent Assembly it was point- 
ed- out by many speakers that that As- 
sembly did not represent the people as 
such, because it was not elected on the 
basis of adult franchise, that some of 
them even moved resolutions suggesting 
should be ratified 
by the people. Both the claim and the 
demand were rejected. Dr. Ambedkar 
explained that, “the Constituent Assemb- 
ly in making a Constitution has no parti- 
san motive. Beyond securing a good and 
workable Constitution it has no axe to 
grind. In considering the articles of the 
constitution it has no eye on getting 
through a particular measure. The future 
Parliament if it met as a Constituent As- 
sembly, its members will be acting as 
partisans seeking to carry amendments 
to the Constitution to facilitate to the 
passing of party measures which they 
have failed to get through Parliament by 
reason of some Article of the Constitu- 
tion which the Constituent Assembly has 
That is the difference between 
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the Constituent Assembly and the future 
Parliament. That explains why the Con- 
stituent Assembly though elected on 
limited franchise, can be trusted to pass 
the Constitution by simple majority and 
why the Parliament though elected on 
adult suffrage cannot be trusted with the 
same power to amend iť’. (C. A. D, 
Vol. VII, pp. 48-44). 

1130. At the final stages of the 
debate on the amending article, Dr. 
Ambedkar replying to the objection that 
the Constituent Assembly was not a re- 
presentative assembly as it has not been 
elected on an adult franchise, that a large 
mass of the people are not represented, 
and eies in framing the Con- 
stitution the Assembly has no n to say 
that this Constitution should have the 
finality which Art. 304 proposes to give 
it, said — “Sir, it may be true that this 
Assembly is not a representative assemb- 
ly in the sense that Members of this As- 
sembly have not been elected on the basis 
of adult suffrage. I am prepared to accept 
that argument, but the further inference 
which is being drawn that if the Assemb- 
ly had been elected on the basis of adult 
suffrage, it was then bound to possess 

ater wisdom and greater political 
owledge is an inference which I utter- 


ly repudiate”. (C. A. D, Vol IX, 
p. 1663). 
1181. The fact that the preamble 


professed in unambiguous terms that it 
is the people of India who have adopted, 
enacted and “given to themselves this 
Constitution”; that the Constitution is 
being acted upon unquestioned for the 
last over twenty-three years and every 
power and authority is purported to be 
exercised under the Constitution; and 
that the vast majority of the people have, 
acting under the Constitution, elected 
their representatives to Parliamient and 
the State Legislatures in five general 
elections, makes the proposition indis- 
putable that the source and the binding 
force of the Constitution is the sovereign 
will of the people of India. 

1132. On this assumption no 
State need have unlimited power and in- 
deed in Federal Polities no such doctrine 
is sustainable. One has only to take the 
examples of U. S. A, Australia or 
Canada, and our own where the Central 
and the State Legislatures are supreme 
within the respective fields allotted to 
them. Any conflict between these is dė- 
termined by the Supreme Court, whose 
duty is to declare the law. Those 
brought up in the unitary State find it 
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difficult to recognise such of those limi- 
tations as are found-in Federal Constitu- 
tions. Constitutions have been variously 
described as rigid or flexible, controlled 
or uncontrolled, but without going into 
these concepts it is clear that if the State 
is considered as a society, “to which cer- 
tain indefinite but not unlimited powers 
are attributed then there is no difficulty 
in holding that the exercise of State 
power can be limited” (A. L. Goodhart, 
“English Law and the Moral Law”, p. 
54). Even in a unitary State like the 
United Kingdom where it is believed that 
the Queen in Parliament is supreme, 
Professor A. L.-Goodhart in the book 
referred to above points out that this is 
as misleading as the statement that the 
Queen’s consent is necessary. After re- 
ferring to Dicey, Coke and Blackstone, 
that parliamentary government is a type 
of absolute despotism, he says, “such a 
conclusion must be in conflict not only 
with our sense of what is fitting, but also 
with our recognition of what happens in 
fact. The answer is, I believe, that the 
people as a whole, and Parliament itself, 
recognise that under the unwritten Con- 
stitution there are certain established 
principles which limit the scope of Parlia- 
ment, It is true that the Courts cannot 
enforce these principles as they can 
under the Federal system in the United 
States, but this does not mean that these 
principles are any the less binding and 
effective. For that matter some of them 
receive greater protection today in 
England than they do in the United 
States. These basic principles are, I be- 
lieve, four in number”. (A. L. Goodhart, 
p. 55). Then he narrates what these four 
principles are: First, that no man is 
above the law; the second, that those 
who govern Great Britain do so in a re- 
presentative capacity and are subject to 
change but “an immortal government 
tends to be an immoral government”, the 
third, freedom of speech or thought and 
assembly are essential part of any Con- 
stitution which provides that people 
govern themselves because without them 
self-government becomes impossible; and 
the fourth, which is a basic part of the 
English Constitution is the independence 
of the judiciary and it is inconceivable - 
that Parliament should regard itself as 
free to abolish the principle which has 


been accepted as a corner-stone of free- 
dom ever since the Act of Settlement in 
1701. Professor Goodhart ther cou- 
cludes: 
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“It is therefore, I believe, true to 
say that it is as wrong in theory as it is 
in fact to suggest that the British Con- 
stitution is a form of enlightened despo- 
tism. Those who exercise power in the 
name of the State are bound by the law, 


and there are certain definite principles 


which limit the exercise of the power.” 


1133. Before considering the de- 
tailed contentions it is necessary to see 
what was intended to be achieved: by 
the Twenty-fourth amendment. I have 
already set out the changes made in Arti- 
cle 868. These are— 


(a) In the marginal note, instead of 
the expression “Procedure for amendment 
of the Constitution”, it was substituted 
by “Power of Parliament to amend the 
Constitution and procedure therefor.” 
This was to meet any possible doubt that 
the marginal note only indicated a pro- 
cedure -and not the power of amend- 
ment, though the majority in Golaknath’s 
case had held that Art. 868 contains both 
power and procedure; 


(b) By the addition of clause (I), 
three changes were effected, namely, 
(i) a non obstante clause “Notwithstand- 
ing anything in this Constitution”, 
(ii) “Parliament may in exercise of its 
constituent power”; and (iii) “amend by 
way of addition, variation or repeal any 
provision of the Constitution in accord- 
ance with the procedure laid down in 
this article”. 

It has already been seen that both 
in Sankari Prasad’s and Sajjan Singh’s 
cases, the two Houses of Parliament have 
been construed as Parliament and not a 
different body. In Golaknath’s case also 
all the Judges held that it is only Parlia- 
ment which makes the amendment. The 
question whether the power in Art, 868 
is a constituent power or a legislative 
power has of course been debated. The 
law in its generic terms includes a con- 
stituent law, namely, the Constitution 
itself made by a Constituent Assembly 
as indicated by the words “The Constitu- 
tion as by law established”, or an am- 
endment made in accordance with thé 
provision contained in the Constitution, 
as well as an ordinary legislative law 
made by the legislative organs created 
by the organic instrument. The quality 
and the nature of the law has been dif- 
ferently described, but broadly speaking 
the Constitution or the amendments 
thereof are termed:as law which is made 
in exercise of its constituent power, 
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though the reach of each may differ. If . 
it is true, as is contended, that both these 
in the plenitude of power are co-exten- 
sive, on any view of the matter, -no dif- 
ficulty is encountered in describing the 
amending power as the constituent 
power. Even otherwise without resort to 
any great subtlety or distinction be- 
tween the exercise of power by a 
constituent body and -a constituted 
body inasmuch as both are con- 
cerned in the making of the Constitu- 
tion or in amending it, they can be con- 
sidered as a constituent power. ‘The 
amending power is a facet of the con- 
stituent power, but not the whole of it. 
The power under Art. 868 after the am- 
endment is still described as amending 
power. The Twenty-fourth Amendment 
makes this explicit because it did not 
want a doubt to linger that because the 
same body, namely, Parliament makes 
both the ordinary law in terms of the 
grant in Arts. 245 to 248 and an amend- 
ment in terms of Art. 368, it should not 
be considered that both these are legis- 
lative laws within the meaning of Arti- 
cle 18 (2) which was what the majority in 
Golaknath’s case had held. In the view 
I have taken that Art. 18 (2) was con- 
fined only to the ordin legislative 
laws and not one made under Art. 868, 
the addition of clause (1) to Art. 868 in 
so far as it declares that when Parlia- 
ment exercises the power under that pro- 
vision it exercises its constituent power 
and makes explicit what was implicit, In 
my view, the amendment, erefore, 
makes no change in the position which 
prevailed before the amendment. 


1184. ` It has also been seen that 
the amendment added clause (8) to Arti- 
cle 368 that “Nothing in Art. 18 shall ap- 
ply to any amendment made under this 
article”, and has added clause (4) to Arti- 
cle 13 that “Nothing in this article shall 
apply to any amendment of this Con- 
stitution made under Art. 868.” These 
additions, having regard to the view I 
have taken that Art. 18 (2) does not im- 
pose any express limitation on Art. 368, 
unless of course, there is a limitation in 
Art. 868 itself on the width of the power 
which the word ‘amendment’ in the con- 
text of ‘that article and the other provi- 
sions of the Constitution might indicate, 


again make explicit what was implicit 
therein. 
1135. The outstanding question 


then is, what is the meaning of the word 
‘amendment’ —- whether it has wide or a 
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restricted meaning, whether the word 
‘amendment’ includes repeal or revision, 
and whether having regard to the other 
provisions of the Constitution or the con- 
text of the word ‘amendment’ in Art. 868 
itself it has a restricted meaning, and 
consequently does not confer a power to 
damage or destroy the essential features 
of the Constitution. 


1186. The existence or non-exis- 
tence of any implied limitations on the 
amending power in a written Constitution 
which does not contain any express limi- 
tations on that power has been hotly de- 
bated before us for days. I have earlier 
set out some of these contentions. If the 
word ‘amendment’ has the restrict- 
ed meaning, has that power been- enlarg- 
ed by the use of the words “amend by 
way of addition, variation or repeal” or 
do they mean the same as amendment? 
If they are wider than amendment, could 
Parliament in exercise of its amending 
powers in Art. 868 enlarge that power? 
This aspect has been seriously contested 
and cannot on a superficial view be 
brushed aside as not worthy of merit. 
There can be two ways of looking at it. 
One approach can be, and it would be 
the simplest solution to the problem that 
confronts us, to assume that the amend- 
ing power is omni-sovereign and there- 
after the task will be easy because so 
much has been written by academic 
writers that it will not be diffcult to find 
expression of views which support that 
conclusion. Long years ago, Oliver 
Wendell Holmes had written, “you can 
give any conclusion a logical form” and 
one can only say how true it is. This 
course, however, should be eschewed, 
firstly, because of the a priori assumption 
and the speculation inherent in drawing 
upon such writings, and secondly, because 
the interpretation placed by these learn- 
ed writers on Constitutions which are 
different will, if drawn upon, in effect 
allow them to interpret our Constitution, 
which though derivative it may be, has 
to be interpreted on the strength of its 
provisions and the ethos it postulates. It 
is, therefore, necessary to ascertain from 
the beckground of our national aspira- 
tions, the objectives adopted by the Con- 
stituent Assembly as translated into a 
working organic instrument which esta- 
blished a sovereign democratic Republic 
with a Parliamentary system of Govern- 
ment whereunder individual rights of 
citizens, the duties towards the com- 
; mwity which the State was enjoined to 
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discharge; the diffusion of legislative 
power between Parliament and State 
Legislatures and the provision for its am- 
endment, etc., are provided for. All these 
aspects were sought to be well balanced 
as in a ship built for fair weather as well 
as for foul. This then will be the proper 
approach, 


1187. The Attorney-General con- 
tends that the word ‘amendment’ has a 
clear, precise, definite and unambiguous 
legal meaning and has been so used in 

the written Constitutions of other 
countries also ever since written Con- 
stitutions have been innovated. The word 
“amendment” according to him has re- 
ceived a well accepted construction 
which gives it the widest amplitude un- 
restricted by any limitations thereon. 
While making this submission, however, 
he has pointed out that though our Con- 
stitution has used different expressions at 
several places, it- does not follow that 
they do not necessarily mean the same 
thing. The Advocate for the petitioner 
on the other hand says that this word 
has no precise and: definite or primary 
and fundamental meaning and hence the 
cases on construction cited by the res- 
pondents that the Court is not concerned 
with the policy of the Legislature are 
not applicable. On the contrary, he 
points out, that since the word is ambi- 
guous, the width of the power has to 
be ascertained by Courts from the gene- 
ral scheme and context of the Constitu- 
tion in which it appears and other re- 
levant indications and principles. He re- 
lies on the observations of Lord Wright 
in 1986 AC 578 at p. 627 cited on behalf 
of the first respondent that, “A good 
draftsman would realise that the mere 
generality of the word must compel limi- 
tation in its interpretation. ‘Free’ in it- 
self is vague and indeterminate. It must 
take its colour from the context.” 


1188. The learned Attormey-Gene- 
ral further submits, relying again on 
the decisions of the American Courts 
that revision and amendment have been 
held as synonymous terms and that if 
you give the power to amend the 
amending power, the amending power 
will become very wide. It is also 
his contention, relying on Strong on 
“Modern Political Constitutions” — that 
the amending provisions re-create the 
Constituent Assembly, provide some ele- 
ments to be unaltered, and since our 
Constitution-makers who were aware of 
this position in the United States have . 
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used the same words, they must be in- 
tended to use that word as giving the 
widest power, and since there are no ex- 
press limitations, no restriction on that 
power can be read into it by implica- 
tion. A reference to the provision re- 
lating to amendment either in the United 
States or in the State? Constitutions 
where people have a vital part in the am- 
ending process is in my view inapt and 
inapplicable to the interpretation of our 
Constitution where the people have’ been 
designedly excluded. I say this, because 
we have been referred to the attempts 
made in the Constituent Assembly to in- 
volve people of this country in the am- 
endment of the Constitution, but such 
attempts did not succeed. Brajeshwar 
Prasad had actually proposed an amend- 
ment to make the amending provision 
similar to the one in Australian Constitu- 
tion and had said, “What is possible in 
Australia is possible here. If the people 
in Australia are competent and advanc- 
ed to adopt this method of amendment, 
certainly we, who are as competent as 
the Australians, if not more, are entitled 
to adopt the same. I do not want to as- 
sociate the State Legislatures in the pro- 
cess of amending the Constitution.” He 
also said that, “If you want to abolish 
landlordism, you cannot afford to look for 
the consent of the landlords, and simi- 
Jarly, if you want to abolish capitalism, 
you cannot afford to look for the con- 
sent of the capitalists”. (C. A. D., Vol. 
IX, p. 1646). This amendment, however, 
was negatived. (C. A. D., Vol. IX, 
p. 1665). XX XX XX 


1189. A reference was also made 
in this connection to draft Art. 805 as 
indicating that the word ‘amendment’ 
would mean repeal or whittling down. 
Even assuming that that Article had been 
incorporated in the Constitution, what 
does the word ‘amendment’ in that con- 
text imply? First, draft Art. 805 starts 
with the non obstante clause “Notwith- 
standing anything contained in Art. 804” 
(present Art, 868), and, secondly, the pro- 
visions relating to the reservation of seats 
for the minorities “shall not be amended 
during a period of ten years from the 
. commencenient of this Constitution and 


shall cease to have effect on the expira- ’ 


tion of that period unless continued in 
operation by an amendment of the Con- 


stitution”. This clause instead of throw- 


ing any light on the width of the power ` 


of amendment shows that it is completely 
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restricted in that nothing can be done to 
affect that provision for ten years which 
limitation with the non obstante clause 
excludes Art. 304 altogeher during that 
period. If after that period it is to be 
extended that Article can be amended 
but this does not mean that it can be 
repealed, for it is only concerned with 
either extension of the period or change 


in the terms or conditions under which 
‘the reservation would continue to apply. 


1140. It was contended that the 
word ‘amendment’ in Art. 868 must be 
construed as meaning change for the 
better, improvement, etc. In Golaknath’s 
case a similar contention was rejected by 
some of the learned Judges. Subba Rao, 
C. J., (speaking for 5 Judges) did not ex- 
press: any view though he said that the 
argument that Parliament cannot destroy 
the structure of the Constitution but it 
can modify the provisions thereof with- 
in the framework of the original instru- 
ment for its better effectuation, has con- 
siderable force, but they were relieved 
of the necessity to express their opinion 
as the question raised can be answered 
on a narrower basis. He observed that: 
“This question may arise for considera- 


‘tion only if Parliament seeks to destroy 
ithe structure of the Constitution embo- 


died in the provisions other than in 
Part III of the Constitution. We do not, 
therefore, propose to express our opinion 
in that regard” (pp. 804-805). 

Hidayatullah, J., at p. 862 said: 

“I do not take the narrow view 
of the word ‘amendment’ as including 
only minor changes within the general 
framework. By an amendment new mat- 
ter may be added, old matter removed 
or altered”. 

Wanchoo, J., (speaking for himself and 
two other Judges), observed at p. 834: 


“To say that ‘amendment’ in law 
only means a change which results in im- 
provement would make amendments 
impossible, for what is improvement 
of an existing law is a matter of 
opinion and what, for example, the 
legislature may consider an improvement 
may not be so considered by others. It is, 
therefore, in our opinion impossible to 
introduce in the concept of amendment 
as used in Article 868 any idea of im- 


provement as to details of the Constitu- 


tion. The word ‘amendment used in 
Article 868 must, therefore be given its 
full meaning as used in law and that 
means that by amendment an existing 
Constitution or law can be changed, and 
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this change can take the form either of 
addition to the existing provisions, or al- 
teration of existing provisions and their 
substitution by others or deletion of cer- 
tain provisions altogether”. 


After noting that the word “amend” in 
the VI Schedule, para aph 21, where it 
was preceded by words “by way of ad- 
dition, variance or repeal” and more or 
less similar expressions in other Articles 
of the Constitution, he observed, “it is 
very difficult to say why this was done. 
But the fact that no such words appear 
in Article 868 does not in our mind make 
any difference, for the meaning of the 
word ‘amendment’ in law is clearly as 
indicated above by us and the presence 
or absence of explanatory words of the 
nature indicated above do not in our 
opinion, make any difference”. Bacha- 
wat, J., at pp. 915-916, says: 


“Article 868 indicates that the term 
‘amend means ‘change. The proviso 
is expressed to apply to amendments 
which seek to make any ‘change’ in cer- 
tain articles. The main. part of Art. 368 
thus gives the power to amend or to 
make changes in the Constitution. A 


change is not necessarily an jim- 
provement. Normally the change is 
made with the object of making 


an improvement, but the experiment 
may fail to achieve the purpose. Even 
the plain dictionary meaning of the word 
‘amend does not support the contention 
that an amendment must take an impro- 
vement, see Oxford English Dictionary, 
where the word ‘amend’ is defined thus: 
“4. To make professed improvements 
(in a measure before Parliament) formal- 
ly to alter in detail, though practically it 
may be to alter its principle so as to 
thwart it.” The Ist, 4th, 16th and 17th 
Amendment Acts made changes in 
Part III of the Constitution. All the 
changes are authorised by Article 368.” 
Ramaswami, J., has not specifically dealt 
with the meaning of the word ‘amend- 
ment’. 


` J141. It is obvious from these ob- 
servations that the attempt to restrict the 
meaning of the word ‘amendment’ to 
‘improvement’ has been rejected by five 
of the learned judges in Golaknath’s case. 


1142. The learned Attorney-Gene- 
ral, however, in the written summary of 
his arguments, said: “The majority of the 
learned Judges in Golaknath’s case re- 
jected the arguments that the expres- 
sion amendment of a Constitution has a 
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narrow meaning. Thus the petitioner 
seeks to have the majori judgment 
overruled on this point’. (Page 30, 


Para 9). This statement does not seem to 
be accurate, unless he has linked the re- 
jection of the argument regarding the ex- 
istence of implied limitations as recognis- 
ing that the word amendment has a wide 
meaning. That implied limitations and 
the width of the meaning of the word 
amendment were two different concepts 
admits of no doubt, because the former 
flows from the implications of the provi- 
sions of the Constitution whether gene- 
ral or specific, while the latter deals with 
scope and the ambit of the word amend- 
ment itself. If the power is wide, even 
iniplied limitations can also be abrogat- 
ed, but it has nothing to do with the 
existence of the implied limitations. On 
the other hand, Hidayatullah, J., though 
he dealt with the narrowness or other- 
wise of the meaning of the word ‘amend- 
ment, did not deal with the existence or 
non-existence of implied limitations under 
our Constitution. Bachawat, J., at pages 
915 and 916 also did not think it neces- 
sary to pronounce on implied limitations 
and like Wanchoo, J., has separately con- 
sidered these two concepts (see pages 833- 
834, 835-886). These instances illustrate 
what I have said above. Even on this 
basis there would not be a majority of 
Judges who have held that there are no 
implied limitations. 

1143. The learned Advocate- 
General for Maharashtra submits that 
when a person proposes an amendment 
and he is asked whether it is intended 
to be an improvenient, the answer will 
always be ‘Yes’, because, he cannot very 
well say that it was not intended to be 
an improvement: that the meaning of 
the word ‘amendment’ in several Dictio- 
naries which relate the word ‘amend- 
ment’ with ‘improvement’ is euphemistic. 
This is the reason why the word ‘amend- 
ment according to him is used in the 
earlier sense in common parlance, in pub- 
lic speeches, text-books or articles by 
learned writers, which is far from saying 
that an amendment must be only a 
change for effecting an improvement. ` 


_ 1144. ~~ Bachawat, J., earlier at 
page 915 in Golaknath’s case referred to 
the decision 102 Cal 118 = 25 LRA 3812, 
in support of the submission that an 
amendment must be an improvement of 
the Constitution. The following observa- 


re in Livermore’s case were cited by 
im: 
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“On the other hand, the significance 
of the term ‘amendment’ imiplies such an 
addition or change within the lines of 
the original imstrument as will effect an 
improvement, or better carry out the pur- 
pose for which it was framed”. 


With respect to this passage, Bachawat, J., 
observed: i 


“Now an attack on the eighteenth 
amendment of the U. S. Constitution 
based on this passage was brushed’ aside 
by the U. S. Supreme Court in the deci- 
sion in the National Prohibition case 
(Rhode Island v. Palmer, .(1919) 253 US 
350 = 64 Law Ed 947, 960, 978). The 
decision totally negatived the contention 
that “an amendment must be confined in 
its scope to an alteration or improvement 
of that which is already contained in the 
Constitution and cannot change its basic 
structure, include new grants of power 
to the Federal Government nor relin- 
quish in the State those which already 
have been granted to it”. (See Cooley on 
Constitutional Law, Chapter III, -Art. V, 
pp. 46 and 47), 


I find from the reference to the National 
Prohibition case and the pages of that 
report given by Bachawat, J., namely, 64 
Law Ed 947, 960 and 978, that no obser- 


vations to that effect have been made at _ 


page 978 by Mr. Justice Van Deventer. 
In that case the Supreme Court was consi- 
dering an appeal from a District Court 
which had rejected the contention that 
18th Amendment was not valid on the 
ground that, “The definition of the word 
‘amendment’ includes additions as well as 
corrections of matters already treated and 
there is nothing in its immediate context 
(Article V) which suggests that it was 
used in a restricted sense”. ‘The decree 
of the Court below was affirmed in the 
National Prohibition case (Rhode Island 
v. Palmer, (1919) 64 Law Ed 946). At 
page 960 the briets filed by the Attorney- 
General of Rhode Island and others did, 
however, refer to the passage cited by 
Bachawat, J., in 102 Cal 118. But none 
of the Judges in the National Prohibi- 
tion case either referred to the passage 
in Livermore’s case nor did they deal 
with the scope of the power of amend- 
mient and, therefore, it cannot either be 
said that the submission was brushed aside, 
nor can it be said that the National Pro- 
hibition case totally negatived that’ con- 
tention. It may be the opinion of Cooley 
in his Book on “Constitutional Law” that 
the passage in Livermore’s case cited by 
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Bachawat, J., did not support the pro- 
position therein stated. But all argu- 
ments in that case against the amend- 
ment could not be taken to be negativ- 
ed, if they were not -necessary for the 
decision. What arguments were brush- 
ed aside, no one can say with any amount 
of definiteness. If the judgment of the 
Supreme Court in National Prohibition 
case is read with the judgment of the 
District Court whose decree was affirm- 
ed, it may be taken to have laid down 
that the word -amendment would in- 
clude addition of a provision to the Con- 
stitution and beyond this nothing more 
can be inferred from this judgment. 


1145. The argument of the Ad- 
vocate-General is that the words “amend- 
ment of this Constitution” in sub-para (2) 
of para 7 and sub-para (2) of para 21 of 


‘the respective Schedules refer to the 
words used in sub-para (1) of paras 7 


and 21 of the Schedules, and, therefore, 
the words “amendment of this Constitu- 
tion” must be read to mean that it is an 
amendment by -way of addition, varia- 
tion or repeal. It was noticed that in 
Golaknath’s case while Wanchoo, J., 
could not fathom the reason why the ex- 
pression ‘by way of addition, variation or 
repeal’ was used in Schedule V, para 7 
and Schedule VI, para 21, he ‘nonetheless 
thought the presence or absence of the 
explanatory words made no difference to 
the meaning of the word ‘amendment. 
In other words, according to the learn- 
ed Advocate-General, the word ‘amend- 
ment’ in Article 868 is synonymous with 
the expression ‘amend by way of addi- 
tion, variation or repeal’ so that the 
Twenty-fourth Amendment according to 
this view, and probably to conform with 
it, used the clarificatory words and 
means even after this amendment the 
same meaning as the word ‘amendment’ 
had before Article 868 was amended. 
What an amendment can do has also 
been stated, by Wanchoo J., namely, that 
the existing Constitution can be changed 
and this change can take the forni either 
of addition to the existing provisions or 
alteration of the existing provisions and 
their substitution by others or deletion 
of certain provisions altogether. Though 
all this can be done, he said, it may be 
open to doubt whether the power of 
amendment contained in Article 868 
goes to the extent of completely abrogat- 
ing the present Constitution and sub- | 
sttuting it by an entirely new one. 

(p. 834). : 
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1146. It is also not disputed by 
‘the learned Attorney-General, the Solici- 
tor-General and the Advocate-General 
for Maharashtra that an amendment of 
the Constitution does not extend to ab- 
rogation of the Constitution, and on the 
contention of the Advocate-General, 
abrogation means repeal, both words be- 
ing synonymous, and that the Constitu- 
tion cannot be substituted by a new 
Constitution. 


1147. In further explaining his 
submissions the Attorney-General said 
that the amending power in Article 868 
as it stood before the Twenty-Fourth 
Amendment and as it stands now has 
always been, and continues to be, a con- 
stituent power, that is to say, the power 
to de-constitute or re-constitute the Cons- 
titution or any part of it. Such power 
extends to the addition to or variation of 
any part of the Constitution. But the 
amending power does not mean that the 
Constitution at any point of time would 
be so amended by way of addition, vari- 
ation or repeal as to leave a vacuum in 
the governance of the country. Accord- 
ing to him that is the whole object and 
necessity of. the amending power in a 
Constitution so that the Constitution con- 
tinues, and a constituent power, unless it 
is expressly limited in the Constitution 


itself, can by its very nature have no. 


limits, because if any such limit is as- 

sumed although not expressed in the 

Constitution, the whole object and pur- 

pose, of the amending power will be nul- 
ed. 


1148. If amendment does not 
mean abrogation or repeal as submitted 
in the note of the Advocate-General, dated 
February 28, 1978 in which he said, 
“that repeal and abrogation mean the 
same thing since “repeal” has ‘abroga- 
tion’ as one of its meaning and ‘abroga- 
tion’ has ‘repeal’ as one of its meanings”, 
a question arises, where is the line to be 
drawn? 


1149. The learned Attorney-Gene- 
ral said that Article 868, clause (e) of 
the proviso by giving a power to amend 
the amending power, has conferred a 
wider power of amendment but that does 
not imply that the power of amendment 
had a limited meaning in the unamended 
article; that the word ‘amendment’ has 
only one meaning and it is a wide power 
and in Article 868 there is a re-creation 
of the Constituent Assembly. If this sub- 
mission is correct, how can it not extend 
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to abrogation of the Constitution or sub- 
stituting it by another? 

1150. To this question the answer 
of the Attorney-General was that cl. (e) 
of the proviso was added by way ot 
abundant caution to meet a similar criti- 
cism which was directed against Art. V 
of the U. S. Constitution. According to 
Advocate-General for Maharashtra, cl. (e) < 
of the proviso was inserted to meet the 
assumption of Chief Justice in the Irish 
case of the State (Ryan) v. Lennon, 1985 
Ir. Rep. .170, that if amending provision 
could have been amended, then no limita- 
tion can be read. Hon’ble the Chief Jus- 
tice has dealt with this aspect in full and 
I do not, therefore, propose to refer to 
it except to say that the analogy is in- 
applicable to the interpretation of Arti- 
cle 868. 


1151. Apart from the power of 
amendment not extending to the abroga- 
tion of the Constitution, it will appear 
on the submission of respondents, the 
Union of India and the State of Kerala, 
that the office of the President cannot 
be abolished without the concurrence of 
at least half the States even though Arti- 
cles 52 and 58 are not included in the 
proviso to Art. 868. The very fact that 
Article 54 and Article 55 are included in 
the proviso, it would, according to the 
Solicitor-General imply that the office of 
the President cannot be abolished without 
the concurrence of the States. Wanchoo, 
J- in Golaknath’s case dealt with a simi- 
ar contention at page 844. Though he 
thought that the supposition was impos- 
sible, and I entirely agree with him that 
it is not likely, yet in such a case, “it 
would be right to hold that Article 52 
could not be altered by Parliament to 
abolish the office of President ...... it 
will require ratification”. Nor do I think 
having regard to the basic structure of 
the Constitution is it possible to abolish 
the office of the President by resort to 
Article 868 and as assent is necessary, no 
President true to his oath to protect and 
defend the Constitution, will efface him- 
self. It would, therefore, appear from 
this specific instance that an implied limi- 
tation is read into Article 868 by reason 
of the proviso entrenching Article 54. 
The learned Advocate-General says even 
Article 58 which vests the executive 
power of the Union in the President by 
sub-clause (2), vests the Supreme Com- 
mand of the Defence Forces of the Union 
in the President, would also necessitate 


an amendment similar to Article 52 by 
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ratification by the States. Yet another ins- 
tance is, that an implied power to amend 
is found in Article 868. When the form 
and manner is complied with, the Consti- 
tution stands amended, from which pro- 
vision as well as the fact that Article 868 
is in a separate Part entitled ‘amendment 
of the Constitution’, the above conclusion 
- was reached. The petitioners counsel 
naturally asks that if the Queen v. Burah, 
is read as an authority as contended on 
behalf of Kerala State against the exist- 
ence of powers which. are not conferred 
by affirmative words and against the 
existence of limitations, this proposition 
clearly negatives the respondents’ other 
submission that the source of the amend- 
ing power must be impliedly found in 
Article 868 although such a power is not 
to be found affirmatively conferred. 


1152. Though there are naturally 
some limitations to be found in every 
organic instrument, as there are bound to 
be limitations in any institution or any 
other set up brought into existence by 
human agencies, and though my Lord the 
Chief Justice has gone into this aspect 
fully, it is in my view not necessary to 
consider in this case the question of the 
existence or non-existence of implied or 
inherent limitations, because if the 
amending power is wide and plenary, 
those limitations can be overriden as in- 
deed the non obstante clause in the 
amended clause (1) of Article 868 was 
intended to subserve that end. What has 
to be considered is whether the word 
‘amendment’ is wide enough to confer a 
plenitude of power including the power 
to repeal or abrogate. 


1158. The Advocate-General has 
further submitted that there is intrinsic 
evidence in the Constitution itself that 
the word ‘amendment in Article 868 
means ‘amend by way of addition, varia- 
tion or repeal’ because if that were not 
so, sub-para (2) of Para 7 of. Schedule V 
would not have taken out the law made 
under sub-para (1) empowering Parlia- 
ment to “amend by way of addition, 
variation or repeal” any of the provisions 
of the Schedule from the operation of 
Article 868. The same meaning should 
also be given to para 21 of Schedule VI. 
The learned Attorney-General has refer- 
' yed to several articles in which the word 
‘amendment’ has been used, as also to 
several others in which that word or its 
variation has been used in continuation 
with other words. But these expressions 
do not show: that the word ‘amendment’ 
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is norrow or limited. In every case 
where an amendment has been made in 
the Constitution, he says, something has 
been added, something substituted, some- 
thing repealed and re-enacted and cer- 
tain parts omitted. The Constitution 
(First Amendment) Act is given as an 
instance of this, nor according to him 
does anything turn on the fact that Sec- 
tion 291 of the Government of India Act, 
1985, was amended just about a few weeks 
before Article 868 was finalised, and in 
which the word ‘amendment’ was substi- 
tuted for the words ‘amend by way of 
addition, variation or repeal. According 
to him what this Court must consider is 
that since Article 368 arranges to re-create 
the Constituent Assembly and exercise 
the same power as the Constituent As- 
sembly, it should be read in a wide sense. 


1154. If the power of amend- 
ment is limitless and Parliament can do 
all that the petitioners contend it can do 
under Article 868, the respondents. say it 
should not be assumed that power will 
be abused, but on the other hand the 
presumption is that it will be exercised 
wisely and reasonably, and the only as- 
surance against any abuse is the restraint 
exercised by the people on the legislative 
organs. But the recognition of the truism 
that power corrupts and absolute power 
corrupts absolutely has been the wisdom 


-that made practical men of experience in 


not only drawing up a written Constitu- 
tion limiting powers of the legislative 
organs but in securing to all citizens cer- 
tain basic rights against the State. If the 
faith in the rulers is so great and the 
faith in the people to curb excessive exer- 
cise of power or abuse of it is so potent, 
then one needs no elaborate Constitution, 
because all that is required is to make 
Parliament omnipotent and omni-sove- 
reign. But this the framers did not do 
and hence the question will be whether 
by an amendment under Article 368, can 
Parliament effect a metamorphosis of 
power by making itself the supreme 
sovereign. I do not suppose that. the 
framers were unaware of the examples 
which must be fresh in their minds that 
once power is wrested which does not 
legitimately belong to a limited legisla- 
ture, the efforts to dislodge it must only 
be by a painful process of struggle, blood- 
shed and attrition — what in common 
parlance would be a revolution. No one 
suggests this will be done, but no one 
should be complacent that this will not 
be possible, for if there is power it can 
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achieve even a destructive end. It is 
against abuse of power that a constitu- 
tional structure of power relationship 
with checks and balances is devised and 
safeguards provided for whether express- 
ly or by necessary implication. And the 


question is whether there are any such in 


our Constitution, and if so, whether they 
can be damaged or destroyed by an 
amending power? 


1155. The petitioners counsel, 
Advocate-General and the Attorney-Gene- 
ral have furnished us with the extracts 
from various Dictionaries, and the learn- 
ed Attorney-General has further referred 
us to a large number of Constitutions in 
which the word ‘amendment’ or words 
used for amending the Constitution have 
been employed, to show that there is no 
difference or distinction between these 
words and the word ‘amendment’. In all 
these Constitutions, subject to which I 
said of the inappropriateness of compar- 
ing other World Constitutions made for 
different people with their differing so- 
cial. political and economic outlook, the 
words used are either ‘amendment’ or 
a combination of that word with others 
or a totally different word. In some of 
the Constitutions given in the compila- 
tions made available to us where the 
word ‘amendment’ alone is used, the exer- 
cise of the power of amendment was in- 
extricably linked with the ratification by 
the people in whom the sovereignty rests, 
either by referendum or by convention or 
by the Legislatures. The Constitutions of 
other countries which have been referred 
to specifically by the learned Attorney- 
General are of Liberia, Trinidad and 
Tobago, Somalia, 
non, Vietnam Democratic Republic, Bel- 
gium, Costa Rica, Cuba and Nicaragua. 
I have examined the relevant provisions 
of these Constitutions regarding the 
amendatory process. These Constitutions 
have used different words than the words 
used in our Constitution. When the word 
‘amendment’ or ‘amend’ is used, it has 
been invariably used with the words 
‘alter’, or ‘repeal’, or ‘revise’, or ‘variation, 
addition or repeal’, or ‘modification’, or 
‘suspension’, or ‘addition’, or ‘deleting’, or 
‘partially amend’, or ‘general amend- 
ment’, or ‘specific, partial or complete’, or 
‘wholly or partially amend’, or by a com- 
bination of one or more of these expres- 
sions. In one of the Constitutions, name- 
ly, Trinidad and Tobago, the word ‘alte- 
ration’ was defined to include ‘amend- 
ment, modification or modification of that 
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Jordan, Kuwait, Leba- 
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provision, the suspension’ or repeal of that 
provision and the making of a different 
provision in lieu of the provision’, 

1156. In some of.the other Cons- . 
titutions not referred tô by the Attorney- 
General where the amending process is 
not referable to the’ voters by referendum 
or to be ratified in a convention with the 
word ‘amend’, the words ‘alter’, ‘add’, , 
‘supplement’, ‘repeal’ or similar words 
have been used to indicate the plenitude 
of power of amendment. Section 29 (4) 
of the Ceylon Constitutional Order, 1946, 
which was the subject-matter of decisions 
in (1967) 1 AC 259 and (1964) 2 WLR 
1301 cases, and had been debated in this 
Court by counsel on either side, provides 
that in the exercise of its powers under 
the section “Parliament may amend or 
repeal any of the provisions of this 
Order, or of any other Order”. But this 
sub-section entrenches by sub-section (2) 
certain matters from being amended be- 
cause as the Privy Council observed that 
“They represented a solemn balance of 
rights between the citizens of Ceylon”. 
In the Constitution of Finland the words 
used are adoption, amendment, or abro- 
gation of a fundamental law. The Irish 
Constitution, 1987, provided by Article 46 
(1) that any provision of the Constitution 
may be amended, whether by way of 
variation, addition, or repeal in the man- 
ner provided by the Article, and the 
Constitution of Malaya has defined 
the word in clause (6) of Article 159 that 
‘amendment’ includes addition and re- 
peal. Even the Constitution of the Is- 


lamic Republic of Pakistan has used the 
words amended or repealed. The Cons- 


titution of the Union of South Africa has 
used the words repeal or alter and the 


Constitution of the United States of Bra- 
zil has an entrenched provision in cl. (6) 
of Article 217 that the Bills tending to 
abolish the Federation and the Republic 
shall not be admiitted to consideration. 


1157. These references not only 
do not show that the word ‘amendmen? 
has been used by itself to denote the 
plenitude of power but on the other hand 
show that these prescribe a procedure in 
which the people have been associated or 
a Constituent Assembly has to be called 
or fresh elections are required to be held 
to consider the amendments. In some of 
these Constitutions there was also a dif- 
ference made between total and partial 
amendments and where the word ‘altera- 
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tion’ has been used, it has been defined 
as to what is included therein. No assis- 
tance can, therefore, be derived from the 
Constitutions either referred to by the 
Attorney-General or by the ones to which 
I have referred, and if at all, they only 
show that the word ‘amendment’ has not, 
as contended, unambiguous, precise or 
_ wide connotation. 


1158. It is said that the words 
“amend by way of addition, variation or 
repeal” by reference to clause (2) of 
Para 7 and Para 21 of the Fifth and Sixth 
Schedule respectively, mean the same as 
amendment, and consequently Article 368 
empowers the repeal of any provision of 
the Constitution. If the word “repeal” 
means abrogation, then an amendment 
under Article 868 can even abrogate any 
provision of the Constitution, short of 
abrogating the entire Constitution and 
substituting a new one. In my view, the 
phrase “by way of” call it a padding, 
call it explanatory, is idiomatic and dif- 
ficult to render into exact phraseology. 
An idiom is an accepted phrase, con- 
struction or expression contrary to the 
usual pattern of the language or having 
a meaning different from the literal. As 
the Words and Phrases — Permanent Edi- 
tion, Vol. 5, p. 1111, would show that 
“by way of may be taken to mean “as 
for the purpose of’, “mm character of’, 
“as being” and was so intended to be con- 
strued in an Act providing that certain 
companies should pay an annual tax for 
the use of the State, “by way of’ a licence 
for their corporate franchise. The illus- 
tration given should show that in fact 
the payment of a licence fee is not a tax, 
but it is so considered to be by way of 
tax. In my view, therefore, the substitu- 
tion of the word “amendment” by the ex- 
pression “amend by way of addition, vari- 
ation or repeal” makes no difference as 
it. bears the same meaning as the word 
“amendment”. 


1159. In its ordinary meaning the 
word “amend” as given in Shorter Oxford 
Dictionary is to make alterations. In 
some of the Dictionaries it is given as 
meaning “to alter, modify, rephrase, or 
add to or subtract from”. Judicial and 
Statutory Definitions of Words and Phra- 
ses, Second Series, Vol. I —- the word 
“amend” has been treated as synonymous 
with correct, reform and rectify. It ıs 
also stated that “amendment” of a statute 
implies its survival and not destruction. 
The word “amend” in legal phraseology, 
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does not generally mean the same thing 
as “repeal”, because there is a distinction 
between a “repeal” but it does not fol- 
low that “amendments of statute may not 
often be accomplished by repeals of some 
of its parts” and.though “amendment may 
not directly amount to repeal, it may 
have such a consequential effect”, Craw- 
ford in his book on “The Construction of 
Statutes” 1940 pp. 170-171 which is quite 
often referred to and used in this Court, 
states that “a law is amended when it 
is in whole or in part permitted to re- 
main and something is added to, or 
taken from it, or it is in some way chang- 
ed or altered in order to make it more 
complete, or perfect, or effective. It 
should be noticed, however that an 
amendment is not the same as a repeal, 
although it may operate as a repeal to a 
certain degree. A repeal is the abroga- 
tion or destruction of a law by a legisla- 
tive act. Hence we may see that it is 
the effect of the Legislative act which 
determines its character”. The first part 
of this definition may be compared with 
the meaning indicated by Wanchoo, J., in 
Golaknath’s case at page 888 to which a 
reference has already been made, 


1160. Both the learned Advocate 
for the petitioner and the Attorney-Gene- 
ral have referred to the decisions of the 
State Courts of the United States for the 
meaning of the word ‘amend’ in support 
of their respective contentions, but these 
decisions which are rendered in the con- 
text of the Constitutions of the respective 
States in America where ratification by 
the people is a condition for amending 
the Constitution do not carry the matter 
any further. Even in these cases the 
word ‘amendment’ has been used in con- 
tradistinction with the word ‘revision’, 
Words and Phrases, Permanent Edition, 
Vol. 87 says: “The term ‘repeal’ is syno- 
nymous with abolish, rescind and annul. 
An amendment has been distinguished 
from alteration or change. It is said that 
an amendment keeps alive while a ‘re- 
peal’ destroys”. See State ex rel. Strutx v. 
Baker, 299 NW 574, 578, ND 153. It is, 
therefore, apparent from the meaning of 
the word ‘amendment’ that it does not in- 
clude ‘repeal’ or ‘abrogation’ nor is it the 
same as revision. 

1161. I would now refer to cer- 
tain provisions of the Constitution where 
the words “amend” or “repeal” have been 
used to indicate that the ambit of the 
power of amendment does not extend to 
repeal, A repeal of a provision’ of a law 
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is different from the repeal of the law it- 
self. The Constitution itself has made a 
distinction between 
the law and repeal of the law. This be- 
comes clear if we refer to Article 372 (2) 
in which power has been given to the 
President by order to make such adapta- 
tions and modifications of any law whe- 
ther by way of repeal or amendment, as 
may be necessary or expedient, to bring 
it in conformity with the provisions of 
the Constitution. See also Article 372 (2) 
(b). Clause (2) of Article 252 provides that 
any Act passed by Parliament in respect 
of two or more States may be amended, 
or repealed by an act of Parliament. In 
this clause the word ‘repeal’ is used in 
contradistinction to ‘amendment’ as clear- 
ly implying that amendment does not in- 
clude repeal of the Act itself. Even in 
Article 372 (1), this distinction is brought 
out where a law in force immediately be- 
fore the commencement of the Constitu- 
tion was to continue in force until “al- 
tered or repealed or amended” by a com- 
petent authority. Similarly in Article 35 
(b) also any law in force immediately 
before the commencement of the Consti- 
tution in the territory with respect to any 
of the matters specified therein and to 
any adaptations and modifications that 
may be made therein under Article 872 
continue in force until “altered or re- 
pealed or amended” by Parliament. See 
proviso to clause (2) of Article 254 and 
clause (5) of Article 850. It may also be 
noticed that before the repeal of Arti- 
cle 248, clause (2) thereof provided that 
the President may make regulations for 
the peace and good government of terri- 
tories in Part D of the First Schedule 
and any regulation so made may repeal 
or amend any law made by Parliament 
or any existing law. It will, therefore, 
be observed that even where power has 
been given to a competent legislature or 
any other competent authority over a law 
in force to continue by virtue of the 
above referred provisions, the framers 
have used the word ‘repeal’ of a law in 
contradistinction to the word ‘amend’ of 
a law. It may be contended with some 
force that where the framers intended 
to give full and plenary powers to com- 
petent legislatures to deal with laws in 
force, they were meticulous enough to 
use two distinct words. If the word 
‘amend’ or ‘amendment’ in its generic 
connotation meant ‘repeal’, then this 
word would not have been used in con- 


tradistinction with the word amendment 


the amendment of 
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or amend in some articles, and only the 
word ‘amend’ or ‘amendment’ in others. 


In so far as the laws in force are con- : 


cerned, it would appear that the intention 
was not to add to them, though the 
word ‘alter’ could imply also a variation. 
Nonetheless it is apparent that the word 
‘amendment’ as used in Article 868 does 
not connote a plenitude of power. This 
is also clear from sub-section (2) of Sec- 
tion 6 of the Indian Independence Act, 
1947 which, as already seen, even in the 
context of the power to be possessed by 
the Constituent Assembly, uses the word 
‘repeal’ or ‘amend’ to indicate the pleni- 
tude of the power of abrogation and re- 
peal. Sections 82, 87, 74, 82 and 107 (2) 
of the Government of India Act also use 
the word ‘amendment’ in the sense of 
change and not repeal of the law. On 
the other hand, Section 106 (2) of 
Government of India Act and Article 872 
(1) use the word ‘repeal’. In the former, 
power is given to repeal a law, and in 
the latter it was provided that notwith- 
standing the repeal of enactments 
referred to in Article 895 to which 


included the Indian Independence 
Act, ete, all the Jaws in force 
and also be replaced in the sense 


that they could be abrogated. Further 
in clauses (3) and (4) of Article 109, the 
Council of State is empowered to 
make amendments in money bill which 
the House of the people may or may 
not accept and if it does not, it will be 
passed without any such amendment. 
The Council of States, cannot, reject the 
bill altogether but can only make a 
change therein. 


1162. 
construction is given to the word ‘amend- 
ment’ all fundamental rights can be taken 
away by the requisite majority, whereas 
much less significant matters required the 
concurrence of not less than one-half of 
the States under the proviso is based on 
the misconception that unlike in the Uni- 
ted States where there is a dual citizen- 
ship — one as a citizen of United States 
and the other as a citizen of the particu- 
lar State in the Union, we have only one 
citizenship and that is as a citizen of 
India and it is Parliament and Parliament 
alone which can legislate in respect of 
tliat right. No State has the legislative 
power to affect that right, and, therefore, 
have not been given a power of ratifica- 
tion where the fundamental rights are 


sought to be amended under Article 368. . 
This aspect is not, however, determinative 
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. of the extent of the power of amendment 
under Article 868. The word ‘amend- 
ment’ read with the other provisions indi- 
cates that it is used in the sense of em- 
- powering a change in contradistinction to 
destruction which a repeal or abrogation 
_ would imply. Article 8368 empowers only 
a change in the Constitution as is evident 
from the proviso which requires that 
where the provisions specified in cls. (a) 
to (e) have to be amended they have to 
be ratified by the resolution of not less 
than one-half of the Legislatures of the 
States. This proviso furnishes a key to 
the meaning of the word ‘amendment’ 
that they can be changed without des- 
troying them just in the same way as the 
entire Constitution cannot be abrogated 
and a new Constitution substituted there- 
for. In this view, I agree with my Lord 
the Chief Justice, for the reasons given 
by him, that the amplitude of the power 
of amendment in Article 868 cannot be 
enlarged by amending the amending 
power under proviso (e) to Article 868. 


1163. What follows from this 
conclusion is the next question to be 
considered. It is submitted that an 
amendment should not alter the basic 
structure of the Constitution or be re- 
pugnant to the objectives set out in the 
preamble and cannot be exercised to 
make the Constitution unidentifiable by 
` altering its basic concept governing the 
democratic way of life accepted by the 
people of this country. If the entire 
Constitution cannot be abrogated, can all 
the provisions of the Constitution leaving 
the Preamble, or one article, or a few 
articles of the original Constitution be 
repealed and in their place other provi- 
sions replaced, whereby the entire struc- 
ture of the Constitution, the power rela- 
tionship inter se three Departments, the 
federal character of the State and the 
rights of the citizens vis-a-vis the State, 
are abrogated and new institutions, power 
relationships and the fundamental fea- 
tures substituted therefor? In my view, 
such an attempt would equally amount to 
abrogation of the Constitution, because 
‘any such exercise of the power will mere- 
ly leave the husk and will amount to the 
substitution of an entirely new Constitu- 
tion, which it is not denied, cannot be 
done under Article 368. 


1164. The Preamble to the Cons- 
titution which our founding fathers have, 
after the Constitution was framed, finally 
settled to conform to the ideals and as- 
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pirations of the people embodied in that 
instrument, have in ringing tone declared 
the purposes and objectives which the 
Constitution was intended to subserve. 
How far the Preamble can be resorted 
to for interpreting the Constitution has 
been the subject of debate. It was con- 
tended that it is not a part of the Consti- 
tution, and as we have been shown, that 
this concept had found approval of this 
Court in In Re: Berubari Union and Ex- 
change of Enclaves but the Court did 
not appear to have noticed that it was 
adopted by the Constituent Assembly as 
part of the Constitution. The observa- 
tions of Gajendragadkar, C. J., must be 
understood in the context of his assump- 
tion that the Preamble is not a part of the 
Constitution. After referring to Story that 
the Preamble is “a key to open the mind of 
the makers” and a passage from Wil- 
loughby that it has never been regarded 
as source of any substantive power, etc., 
the learned Chief Justice concluded thus: 
(page 282) 


“What is true about the powers is 
equally true about the prohibitions and 
limitations. Besides, it is not easy to ac- 
cept the assumption that the first part of 
the preamble postulates a very serious 
limitation on one of the very important 
attributes of sovereignty itself. As we 
will point out later, it is universally re- 
cognised that one of the attributes of 
sovereignty is the power to cede parts 
of national territory, if necessary. At the 
highest it may perhaps be arguable that 
if the terms used in any of the articles 
in the Constitution are ambiguous or are 
capable of two meanings, in interpreting 
them some assistance may be sought in 
the objectives enshrined in the preamble. 
Therefore, Mr. Chatterjee is not right in 
contending that the preamble imports 
any limitation on the exercise of what is 
generally regarded as a necessary and 
essential attribute of sovereignty”. 


It may be pointed out that the passage 
from Story and Willoughby cited therein 
have not been fully extracted. For a 
proper appreciation of the views of these 
authors it is necessary to examine the 
relevant passages in full. Story says, “It 
is an admitted maxim .... that the pre- 
amble of a statute is a key to open the 
mind of the makers as to the mischiefs, 
which are to be remedied, and the ob- 
jects, which are to be accomplished by the 
provisions of the statute .... the will and 
intention of the legislature is to be re- 
garded and followed. It is properly re- 
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sorted to, where doubts or ambiguities 
arise upon the words of the enacting part; 
for if they are clear and unambiguous, 
there seems little room for interpretation, 
except in cases leading to an obvious ab- 
surdity, or to a direct overthrow of the 
intention expressed in the preamble. 
There does not seem any reason why, in 
a fundamental law or constitution of gov- 
ernment, an equal attention should not be 
given to the intention of the framers, as 
stated in the preamble. ...... The pre- 
amble can never be resorted to, to en- 
large the powers confided to the general 
government, or any of its departments. 
It cannot confer any power per se; it can 
never amount, by implication, to an en- 
largement of any power expressly given. 
It can never be the legitimate source of 
any implied power, when otherwise with- 
drawn from the Constitution. Its true 
office is to expound the nature, and ex- 
tent, and application of the powers ac- 
tually conferred by the Constitution, and 
not substantively to create them. .... We 
have the strongest assurances, that this 
preamble was not adopted as a mere for- 
mulary; but as a solemn promulgation of 
a fundamental fact, vital to the character 
and operations of the government”. 
(Story, Constitution of the United States, 
Vol. I, pages 448-446). 


1165. It is clear from the above 
views of Story that: (a) the preamble is 
a key to open the mind of the makers as 
to the mischiefs, which are to be re- 
medied; (b) that it is properly resorted 
to, where doubts or ambiguities arise up- 
on the words of the enacting part; (c) 
even where the words are clear and un- 
ambiguous, it can be used to prevent an 
obvious absurdity or to a direct over- 


throw of the intention expressed in the. 


preamble, and it would be much more 
so, if they were ambiguous; (d) there 
is no reason why, in a fundamental law 
or constitution of government, an equal 
attention should not be given to the in- 
tention of the framers, as stated in the 
preamble; (e) the preamble can never be 
resorted to, to enlarge the powers ex- 
pressly given, nor to substantively create 
any power or to imply a power which is 
otherwise withdrawn from the Constitu- 
tion; (f) its true function is to expound 
the nature, extent, and application of the 
powers actually conferred by the Consti- 
tution. 


1166. The passage extracted from 
Willoughby no doubt shows that the Pre- 
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amble may not be resorted to as a source 
of Federal Authority but in dealing with 
its value and use the learned author has 
stated thus: 


“Special significance has at various 
times been attached to several of the ex- 
pressions employed in the Preamble to 
the Constitution. These expressions are: 


l. The use of the phrase “We, the - 
People of the United States”, as indicat- 
ing the legislative source of the Consti- 
tution. 


2. The denomination of the instru- 
ment as a “Constitution”. 

3. The description of the federation 
entered into as “a more perfect Union”. 


4. The enumeration of “the common 

defence” and “general welfare” among 
the objects which the new Government is 
established to promote” (Willoughby, 
Vol. I, page 62). 
These American authors, therefore, re- 
cognise the use of the Preamble to as- 
certain the essential concepts underlying 
the Constitution. 


1167. The English cases show 
that the preamble can be resorted to as 
a means to discover the legislative intent 
of which one may be cited. In 1957 AC 
486 the House of Lords considered the 
question whether and to what extent Pre- 
amble of a statute can be relied upon to 
construe the enacting part of the statute. 
Viscount Simond (with whom Lord Tucker 
agreed), observed at page 461; “For 
words, and particularly general words, 
cannot be read in isolation: their colour — 
and content are derived from their con- 
text. So it is that I conceive to be my 
right and duty to examine every word of 
a statute in its context, and I use ‘con- 
text’ in its widest sense, which I have al- 
ready indicated as including not only 
other enacting provisions of the same sta- 
tute, but its preamble, the existing state 
of the law, other statutes in pari materia, 
and mischief which I can, by those and. 
other legitimate means, discern the sta- 
tute was intended to remedy.” Referring 
to the observations in 1899 AC 148, that 
‘the preamble cannot be made use of to 
control the enactments themselves where 
they are expressed in clear and unambi- 
guous terms, Viscount Simond said at 
page 468: “it is often difficult to say that 
any terms are clear and unambiguous un- 
til they have been studied in their con- 
text. That is not to say. that the warning 
is to be disregarded against creating or 
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imagining an ambiguity in order to bring 
in the aid of the preamble. It only means 
that the elementary rule must be observ- 
ed that no one should profess to under- 
stand any part of a statute or of any 
other document before he had read the 
whole of it. Until he has done so he is 
not entitled to say that it or any part 
of it is clear and unambiguous. .... I 
- would suggests that it is better stated 
by saying that the context of the pre- 
amble is not to influence the meaning 
otherwise ascribable to the enacting part 
unless there is a compelling reason for 
it. And I do not propose to define that 
expression except negatively by saying 
.... that it is not to be found merely 
in the fact that the enacting words go 
further than the preamble has indicated. 
Still less can the preamble affect the 
meaning of the enacting words when its 
own meaning is in doubt”. 


1168. On this aspect Lord Nor- 
mand said at pages 467-468: when there 
is a preamble it is generally in its reci- 
tals that the mischief to be remedied and 
the scope of the Act are described. It is 
therefore, clearly permissible to have re- 
course to it as an aid to construing the 
enacting provision. The preamble is not, 
however, of the same weight as an aid 
to construction of a section of the Act as 
are other relevant enacting words to be 
found elsewhere in the Act or‘even in 
related Acts. ...... It is only when it 
conveys a clear and definite meaning in 
comparison with relatively obscure or 
indefinite enacting words that the pre- 
amble may legitimately prevail ...... it 
is the court’s business in any case of some 
difficulty, after informing itself of ...... 
the legal and factual context including 
the preamble, to consider in the light of 
this knowledge whether the enacting 
words admit of both the rival construc- 
tions put forward. ...... If they admit 
of only one construction, that construc- 
tion will receive effect even if it is incon- 
sistent with the preamble, but if the 
enacting words are capable of either of 
the constructions offered by the parties, 
the construction which fits the preamble 
may be preferred”. Lord Somervell said 
at page 474, that, “The word ‘unambi- 
guous must mean unambiguous in their 
context”, Lord Thring, one of the great 
draftsmen of England in his book on 
“Practical Legislation”, Chapter IV, 
pp. 92-93, made this pertinent observa- 
tion as to preambles. He said, 


“a preamble may also be “used 
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to limit the scope of certain expressions 
in the Act, and sometimes a preamble 
is inserted for political reasons when 
the object of an Act is popular, and 
admits of being stated in a telling sen- 
tence or sentences”. In Sajjan Singh's 
case at p. 968, Mudholkar, J., while taking 
note of the contention that it has been 
said that the preamble is not a part of 
the Constitution observed: “But, I 
think, that if upon a comparison of the 
preamble with the broad features of 
the Constitution it would appear that 
the preamble is an epitome of those 
features or, to put it differently, if these 
features are an amplification or concre- 
tisation of the concepts set out in the 
preamble it may have to be considered 
whether the preamble is not a part of the 
Constitution. While considering this 
question it would be of relevance to bear 
in mind that the preamble is not of the 
common run such as is to be found in 
an Act of a legislature. It has the stamp of 
deep deliberation and is marked by pre- 
cision. Would this not suggest that the 
framers of the Constitution attached spe- 
cial significance to it?” With great res- 


pect, I agree with the view expressed by 
him. 
1169. These observations of the 


House of Lords, of the learned writers 
and of the Judges referred to above 
clearly point to the fact that the preamble 
will furnish a guide to the construction 
of the statute where the words are am- 
biguous, or even where the words are 
unambiguous to aid a construction which 
will not-lead to an absurdity. Where the 
preamble conveys a clear and definite 
meaning, it would prevail over the en- 
acting words which are relatively obscure 
or indefinite or if the words are capable 


‘of more than one construction, the cons- 


truction which fits the preamble may be 
preferred. 


1170. In In Re: Berubari Union 
and Exchange of Enclaves case the Court 
failed to refer to and consider the view 
of Story that the preamble can be resort- 
ed to, to expound the nature, the extent 
and the application of the powers or that 
the preamble can be resorted to, 
to prevent obvious absurdity or to a 
direct overthrow of the intention express- 
ed therein. It may also be observed that 
the Court in that case did categorically 
say that the first part of the preamble 
is not a serious limitation. If the Court 
had taken a definite view that the pre- 
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amble was not a source of limitation, the 
observation that, “it is not easy to accept 
the assumption that the first part of the 
preamble postulates a very serious limi- 


tation on one of the very important at- 


tributes of sovereignty” (emphasis sup- 
plied) was not necessary, because it im- 
plies that certain parts of the Preamble 
can be established to be a source of 
serious limitation if such exists. In any 
case though the advisory opinion is en- 
titled to the greatest respect, it is not 
binding when any concrete issue arises 
for determination, particularly when the 
width of the power of amendment had 
not fallen for consideration in that case, 
nor was it in fact considered at all. 


1171. I will now consider the 
question which has been strenuously con- 
tended, namely, that there are no essen- 
tial features, that every feature in the 
Constitution is essential, and if this were 
not so, the amending power under the 
Constitution will apply only to now es- 
sential features which it would be dif- 
ficult to envisage was the only purpose 
of the framers in inscribing Art. 368 and 
that, therefore, there is no warrant for 
such a concept to -be read into the Con- 
stitution. The argument at first flush is 
attractive, but if we were to ask our- 
selves the question whether the Con- 
stitution has any structure or is structu- 
reless or is a “jelly fish” to use an epithet 
of the learned Advocate for the petitioner, 
the answer would resolve our doubt. If 
the Constitution is considered as a 
mechanism, or call it an organism or a 
piece of constitutional engineering, 
whichever it is, it must have a structure, 
or a composition or a base or founda- 
tion. What it is can only be ascertained, 
if we examine the provisions which the 
Hon'ble Chief Justice has done in great 


detail after which he has instanced the 


features which constitute the- basic struc- 
ture. I do not intend to cover the same 
field once again. There is nothing vague 
or unascertainable in the preamble and 
if what is stated therein is subject to this 
criticism it would be equally true of 
what is stated in Art. 39 (b) and (c) as 
these are also objectives fundamental in 
the governance of the country which the 
State is enjoined to achieve for the ameli- 
oration and happiness of its people. The 
elements of the basic structure are indi- 
cated in the preamble and translated in 
the various provisions of the Constitu- 
tion. The edifice of our Constitution is 
built upon and stands on several props, 
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remove any of them, the Constitution 
collapses. These are: (1) Sovereign 
Democratic Republic; (2) Justice social, 
economic and political; (8) Liberty of 
thought, expression, belief, faith and 
worship; (4) Equality of status and of op- 
portunity. Each one of these is impor- 
tant and collectively they assure a way 
of life to the people of India which the 
Constitution guarantees. To withdraw 
any of the above elements the structure 
will not survive and it will not be the 
same Constitution, or this Constitution 
nor can it maintain its identity, if some- 
thing quite different is substituted in its 
place, which the sovereign will of the 
people alone can do. There can be a 
Democratic Republic in the sense that 
people may be given the right to vote for 
one party or only one candidate either 
affirmatively or negatively, and are not 
given the choice to choose another op- 
posed to it or him. Such a republic is 
not what has been assured to our people 
and is unthinkable by any one forswom 
to uphold, defend, protect, or preserve or 
work the Constitution. A democratic re- 
public that is envisaged is the one based 
on a representative system in which peo- 
ple holding opposing view to one another 
can be candidates and invite the elec- 
torate to vote for them. If this is the 
system which is the foundation of a 
democratic republic, it is unthinkable 
that it can exist without elements (2) to 
(4) above either collectively or separa- 
tely. What is democracy without social, 
economic and political justice, or what 
value will it have, where its citizens have 
no liberty of thought, belief, faith or 
worship or where there is no equality of 
status and of opportunity? What then 
are the essential features or the basic 
elements comprising the structure of our 
Constitution need not be considered in 
detail as these will fall for consideration 
in any concrete case where they are said 
to have been abrogated and made non- 
existent. The fact that a complete list 
of these essential elements constituting 
the basic structure are not enumerated, 
is no ground for denying that these exist. 
Are all the elements which make a law 
void and unconstitutional ever required 
to be concatenated for the recognition 
of the validity or invalidity of laws 
judged on the anvil of the Constitution? 
A sovereign democratic republic, Parlia- 


mentary democracy, the three organs of 
the State, certainly in my view constitute 
the basic structure. But do the funda- 
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mental rights in Part III and Directive 
` Principles in Part IV constitute the es- 
sential element of the basic structure of 
our Constitution in that the Constitution 
will be the Constitution without them? 
In other words, if Parts ITI and IV or 
either of them are totally abrogated, can 
it be said that the structure of the Con- 
stitution as an organic instrument esta- 
blishing sovereign democratic republic as 
envisaged in the preamble remains the 
sameP In the sense as I understand the 
sovereign democratic republic, it cannot; 
without either fundamental rights or 
directive principles, what can such a 
government be if it does not ensure poli- 
tical, economic, or social justice? 


1172. The History of the agita- 
tion for political freedom, fundamental 
rights and self-government is well known. 
As I said earlier, ever since the second 
half of the 19th century the struggle has 
been going on and when ultimately India 
in spite of the partition, achieved its 
cherished dream of independence and 
territorial unity from north to south, and 
east to west, which in millennium it 
could not achieve, the fundamental ob- 
jectives formed the corner stone of the 
nation. As Granville Austin so aptly puts 
it in his book “The Indian Constitu- 
tion” at page 50, “The Indian Constitu- 
tion is first and foremost a social docu- 
ment. “The majority of its provisions are 
either directly aimed at furthering the 
goals of the social revolution or attempt 
to foster this revolution by establishing 
the conditions necessary for its achieve- 
ment. Yet despite the permeation of the 
entire constitution by the aim of national 
renascence, the core of the commitment 
to the social revolution lies in Parts III 
and IV, in the Fundamental Rights and 
in the Directive Principle of State Polity. 
These are the conscience of the Con- 
stitution. The Fundamental Rights and 
Directive Principles had their roois deep 
in the struggle for independence. And 
they were included in the Constitution 
in the hope and expectation that one 
day the tree of true liberty would bloom 
in India. The Rights and Principles thus 
connect India’s future, present and past, 
adding greatly to the significance of their 
inclusion in the Constitution, and giving 
strength to the pursuit of the social re- 
volution in India.” 


1173. The demand for funda- 
mental rights had its inspiration in the 
Magna Charta and the English Bill of 


' States negative 


Rights, the French Revolution, the Ameri- 
can Bill of Rights incorporated in the 
Constitution of the United States in 1791. 
For the first time, the Indian National 
Congress which was formed in 1885, 
made a demand for them in the Constitu- 
tion of India Bill, 1895 and these de- 
mands were reiterated from time to time. 
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Bill contained a demand for 7 funda- 
mental rights. The Simon Commission 
rejected these demands for inclusion of 
fundamental rights, but Moti Lal Nehru 
Committee drafted a Swaraj Constitution 
for India incorporating therein the dec- 
laration of rights. In respect of these 
rights, the report said: 

“It is obvious that our first care 
should be to have our fundamental rights 
guaranteed in a manner which will not 
permit their withdrawal under any cir- 
cumstances...... j 
The Karachi Resolution of March, 1931 
on Fundamental Rights on economic and 
social change added a new dimension 
to constitutional rights because till then 
obligations were alone 
being emphasised. By that Resolution 
“the demand now equally emphasised the 
State’s positive obligations to provide its 
people with the economic and social con- 
ditions in which their negative rights 
would have actual meaning.” (Granville 
Austin, p. 56). The Sapru Committee 
also incorporated these fundamental 
rights and for the first time divided them 
into justiciable and non-justiciable rights. 
During the Constituent Assembly De- 
bates, Pt. Jawahar Lal Nehru in dealing 
with the confusion existing in the minds 
of the members in respect of the funda- 
mental rights, said: “There is this con- 
fusion, this overlapping, and hence I 
think a great deal of difficulty has been 
brought into the picture. A fundamental 
rights should be looked upon, not from 
the point of view of any particular dif- 
ficulty of the moment, but as something 
that you want to make permanent in the 
Constitution. The other matter should 


be looked upon — however important it 
might be — not from this permanent and 


fundamental point of' view, but from the 


more temporary point of view.” (Em- 
phasis supplied). Dr. Radhakrishnan de- 


_ scribed the declaration of basic freedoms 


as a pledge to our own people and a pact 
with the civilised world.” (Constituent 
Assembly Debates, Vol. II, p. 273). Dr. 
Ambedkar speaking on the Objectives Re- 
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solution, said that “when one reads that 
part of the Resolution, it reminds one of 
the declaration of the Rights of man 
which was pronounced by the French 
Constituent Assembly. I think I am right 
in suggesting that, after the lapse of 
practically 450 years, the Declaration of 
the Rights of Man and the principles 
which are embodied in it has become 
part and parcel of our mental make up. 


I say they have become not only the 
part and parcel of the mental make up of 
modern man in every civilised part of 
the world, but also in our own country 
which is so orthodox, so archaic in its 
thought and its social structure, hardly 
anyone can be found to deny its validity. 
To repeat it now as the Resolution does, 
is to say the least, pure pedantry. These 
principles have become the silent im- 
maculate premise of our outlook. It is 


therefore unnecessary to proclaim as 
forming a part of our creed. The Re- 
solution suffers from certain other lacuna. 
I find that this part of the Resolution, 
although it enunciates certain rights, 
does not speak of remedies. All of us are 
aware of the fact that rights are nothing 
unless remedies are provided whereby 
people can seek to obtain redress when 
rights are invaded.” The reference to the 
remedy that was absent in the Objectives 
Resolution, was made good by the inclu- 
sion of Art. 82, with respect to which he 
said: “an article without which this 
Constitution would be a nullity I 


could not refer to any other article ex- 
cept this one. It is the very soul of the 


Constitution and the very heart of it and 


I am glad that the House has realised its 
importance ........ It is remedy that 
makes a right real. If there is no remedy 
there is no right at all ...... ” (emphasis 
supplied) [Constituent Assembly Debates, 
Vol. VII, p. 953] Although he said while 
dealing with appropriateness of the 
English high prerogative writs as afford- 
ing an effective remedy that these could 
be amended he did not say that either 
the judicial review could be abrogated or 
taken away by an amendment or the 
Court itself can be abolished. Nor was 
any question raised by any one in this 
regard. Dr. Ambedkar’s observations 


cannot be read to suggest that by an am- 
endment of the Constitution, Art. 32 
could be abrogated, for if it were so, his 
observations could be in clear conflict 
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with the express language of clause 4 of 
Art. 82. The guarantee in clause 4 of 
Art. 82 could be conceived of only 
against amending power, for no ordinary 
law can suspend a right given by the 
Constitution unless permitted by the Con- 
stitution itself. When clause 4 of: Arti- 
cle 82 does not even permit suspension 
of the right under Art. 32 except as 
otherwise provided in the Constitution, 
that is, by Art. 359, it is highly unthink- 
able that by an amendment this right 
could be abrogated. This pivotal fea- 
ture of the Fundamental Rights demons- 
trates that this basic structure cannot be 
damaged or destroyed. When a remedy 
cannot be abrogated, it should follow 
that the fundamental rights cannot be 
abrogated for the reason that the exis- 
tence of a remedy would be meaningless 
without the rights. There is nothing else 
in the debates which would suggest that 
any of the members ever entertained any 
notion of abrogation of any of the funda- 
mental rights. It was in the light of the 
make up of the members and the dedi- 
cated way in which they spoke of these 
rights that these rights were cherished 
by the people. It could not be imagined 
that any one would have suggested any- 
thing to the contrary. In respect of the 
Directive Principles, though every one 
recognised these as of great importance, 
Shri B. N. Rau made several attempts to 
persuade the Drafting Committee to 
make the fundamental rights subordi- 
nate to the Directive Principles but he 
did not succeed. Sir Alladi Krishna- 
swami Ayyar, an eminent lawyer, had in 
his note of March 14, 1947, made a dis- 
tinction between the Directive Princi- 
ciples and fundamental rights and said 
that it is impossible to equate those 
though it could not be denied that they 
were important. There can be no doubt 
that the object of the fundamental rights 
is to ensure the ideal of political demo- 
cracy and prevent authoritarian rule, 
while the object of the Directive Princi- 
ples of State policy is to establish a wel- 
fare State where there is economic and 
social freedom without which political 
democracy has no meaning. What is im- 
plicit in the Constitution is that there is 
a duty on the Courts to interpret the 
Constitution and the laws to further the 
Directive Principles which under Art, 87, 
are fundamental in the governance of 


the country. As My Lord, the Chief 
Justice has put it, to say that the Direc- 
tive Principles give a directive to take 


1756 S.C. [Prs. 1178-75] Kesavananda v. State ot Kerala (J. Reddy J.) 


away fundamental rights, seems a con- 
tradiction in terms. There is no rationale 
in the argument that the Directive Prin- 
ciples can only be given effect to, if 


fundamental rights are abrogated. If 
that were the desiderata then every Gov- 
ernment that comes into power and 
which has to give effect to the Directive 
Principles of State policy in securing the 
welfare of its citizens, can say that since 
it cannot give effect to it so long as 
fundamental rights subsist, they must be 
abrogated. I do not think there is any 
such inherent postulate in the Constitu- 
tion. Some of these rights, though limit- 
ed, were subsisting from even the 
British days under the laws then in force, 
yet there were others which were repres- 
sive like the Bengal Regulation III of 
1818, Madras Regulation II of 1819, 
Bombay Regulation XXV of 1827, the 
Indian Criminal Law Amendment Act 
XIV of -1908, etc, which were used to 
suppress the freedom of the people and 
detain persons on political grounds when 
they were found inconvenient to the 
rulers. The demand for securing funda- 
mental rights since then became an Arti- 
cle of faith, which, as Dr. Ambedkar said, 
became part and parcel of the mental 
makeup and the silent immaculate pre- 
mise of their outlook. The outlook of 
the framers of the Constitution could not 
have provided for such a contingency 
where they can be abrogated, nor in any 
view, is it a necessary concomitant of 
the Jeffersonian theory that no one can 
bind the succeeding generations who by 
the will of the majority of the people of 
the country, can bind themselves, One 
of the views in America since then held 
and which still persists, was expressed by 
Justice Hugo Black, one of the eminent 
Judges of the Supreme Court in these 
terms: “I cannot consider the Bill of 
Rights to be an out-worn 18th century 
‘strait-jacke?’. Its provisions may be 
thought out-dated abstractions by some. 
And it is true that they are designed to 
meet ancient evils. But they are the 
same against all human evils that have 
emerged from century to century when- 
ever excessive power is sought by the 
few at the expense of many”. In 1895, the 
famous Jurist Maitland, even where Par- 
liament was Supreme, said of Magna 
Charta that, “this document beconies and 
rightly becomes the sacred text, the 
nearest approach to an irrepealable 


‘fundamental statute that England has 
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ever had”- (Pollock and Maitland, (1898) 
Volume I, p. 178). 


1174. In the frame of mind and 
with the recognition of the dominant 
‘mental make up and the silent immacu- 
late premise of our. outlook’ which be- 
came the outlook of the people, the 
framers of our Constitution could not 
have provided for the freedoms inherent 
as a part of the right of civilised man to 
be abrogated or destroyed. The interest 
of the community and of the society will 
not be jeopardised and can be adjusted 
without abrogating, damaging, emas- 
culating or destroying these rights in 
such a way as to amount to abrogation 
of the fundamental rights. The Advo- 
cate-General of Mysore said that even if 
fundamental rights are totally abrogated, 
it is not as if the people will be without 
any rights. They will be subject to ordi- 
nary rights under the law. I must re- 
pudiate this contention, because then the 
clock will be put back to the same posi- 
tion as existed when Britain ruled India 
and against which rule our leaders fought 
for establishing freedom, dignity and 
basic rights. In this view, my conclusion 
is that Art. 18 (2) inhibits only a law 
made by the ordinary legislative agency 
and not an amendment under Art. 868; 
that Parliament could under Art. 368 
amend Art. 18 and also the fundamental 
rights, and though the power of amend- 
ment under Art. 868 is wide, it is not 
wide enough to totally abrogate or what 
would amount to an abrogation or ema- 
sculating or destroying in a way as would 
amount to abrogation of any of the fun- 
damental rights or other essential ele- 
ments of the basic structure of the Con- 
stitution and destroy its identity. Within 
these limits, Parliament can amend every 
article. In this view of the scope 
of the amending power in Art. 868, 
I hold the Twenty-fourth Amendment 
valid, for it has the same amending 
power as it existed before the amend: 
ment, 


1175. The Twenty-fifth Amend- 
ment, as the objects and reasons of the 
Bill showed, was enacted mainly to get 
over the decision in (1970) 8 SCR 530 = 
(AIR 1970 SC 564) (hereinafter referred 
to as the ‘Bank Nationalisation’ case), The 
previous decisions of this Court beginn- 
ing from the 1954 SCR 558 = (AIR 1954 
SC 170) on account of which the Con- 
stitution (Fourth Amendment) Act, 1955, 
was enacted and the subsequent cases in 
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TA 1 SCR 614 = (AIR 1965 SC 1017); 
(1967) 1 SCR 255 = MAIR 1967 SC 687); 
(1969) 3 SCR 341 = (AIR 1969 SC 634), 
State of Gujarat v. Shantilal Mangaldas 
have been examined by my learn- 
ed brother Hegde, J., in his judg- 
ment just pronounced, in the light of the 
contentions urged by the respondents, as 
such I do not find it necessary to refer 
to them or set out the ratio of these 


decisions again. 


1176. It will be observed from 
the amendment in clause (2) of Art. 31 
enacted by Section 2 of the above am- 
endment that: (1) the word ‘amount’ 
has been substituted for the word ‘com- 
pensation’; and (2) that the words “or 
that the whole or any part of such 
amount is to be given otherwise than in 
cash” have been added. The effect of 
the amendment is that the law now need 
not provide for giving ‘compensation’ in 
the sense of equivalent in value or just 
equivalent of the value of the property 
acquired and that the whole or part of 
the amount may be paid otherwise than 
in cash. The question then arises that 
if the word ‘amount’ which has no legal 
concept, and as the amended clause in- 
dicates, means only cash, which would 
be in the currency of the country, can 
the lowest amount of the current coin 
be fixed, and if fixed, will it amount to 
payment in lieu of the property acquired? 


1177. Ever since the Constitution 
(Fourth Amendment) Act, this Court has 
consistently held that where what is 
given in lieu of expropriating property of 
a citizen is illusory, arbitrary, or cannot 
be regarded as compensation, and bears 
no reasonable relation to the property 
acquired, the Court can go into~it, and, 
secondly, where principles are fixed for 
determining the compensation, it can ex- 
amine the question whether they are re- 
levant to the subject-matter of the acqui- 
-Sition. That position has not in any way 
been affected by the amendment by 
merely substituting the word ‘amount’ 
for ‘compensation’, so that if the amount 
is illusory or arbitrary, and is such that 
it shocks the conscience of any reason- 
able man, and bears no reasonable rela- 
tion to the value of the property acquir- 
ed, the Court is not precluded from ex- 
amining it. 

1178. It has been contended that 
Parliament or the Legislature can either 
fix an amount without setting out any 
principles for determining the amount or 
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set out the principles for determining the 
amount. In the former case, the res- 
pondents contend that it will not be open 
to the Court to examine on what prin- 
ciples the amount has been fixed. If the 
Legislature merely names an amount in 
the law for acquisition or requisition, it 
may be an arbitrary amount, or it’ may 
have some: relationship or relevance to 
the value of the property acquired or 
requisitioned. The former cannot be, be- 
cause it is provided that the acquisition 
is for an amount which may be fixed. If 
it is fixed, and as the term denotes, it 
must necessarily be fixed on some prin- 
ciple or criteria. Otherwise, no question 
of fixing an amount would arise: it ` 
would be merely naming an amount 
arbitrarily. The Advocate-General of 
Maharashtra was frank enough to admit 
that if principles are fixed, the amount 
to be determined thereunder becomes 
justiciable, but if the amount is fixed 
without stating any principles it is not 
justiciable and for this reason even the 
members of the Legislature, either of the 
opposition or of the ruling party, need 
not be told on what basis or principles 
the amount has been fixed, lest if this 
was disclosed the Courts would examine 
them. But how can this be avoided be- 
cause if principles are fixed, the rele- 
vancy can be gone into as has been the 
consistent view of this Court, and yet it 
is said that if an amount is fixed with- 
out reference to any principles and arbi- 
trarily, the Court cannot examine it. 
Such a view has no rational or logical 
basis. The Legislature, even in cases 
where it fixes an amount for the acquisi- 
tion or requisition of a property, must 
be presumed to have fixed it on some 
basis, or applied some criteria or princi- 
ples to determine the amount so fixed, 
and, therefore, where the law is challeng- 
ed on the ground of arbitrariness, illu- 
soriness or of having been based on ir- 
relevant principles or any other ground 
that may be open to challenge by an 
expropriated owner, the State will have 
to meet the challenge, and the Court will 
have to go into these questions. This 
will be so even in respect to the manner 
of payment. Once it is satisfied that the 
challenge on the ground that the amount 
or the manner of its payment is neither 
arbitrary or illusory or where the prin- 
ciples upon which it was fixed were 
found to bear reasonable relationship to 
the value of the property acquired, the 


Court cannot go into the question of ad- 


Lfos D.G, 


equacy of the amount. so fixed on the 
basis of such principles. 
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1179. Clause (2-B) makes sub- 
clause (f) of Art. 19 (1) inapplicable to 
clause (2) of Art. 81. In the Bank 


` Nationalisation case, (AIR 1970 SC 564) by 
a majority of ten to one, this Court held 
after an exhaustive review of all the 
cases beginning from A. K. Gopalan’s 
case that, “If the acquisition is for a 
public purpose, substantive reasonable- 
ness of the restriction which includes 
deprivation, may unless otherwise esta- 
blished, be presumed, but enquiry into 
reasonableness of the procedural provi- 
sions will not be excluded. For instance, 
if a tribunal is authorised by an Act to 
determine compensation for property 
compulsorily acquired, without hearing 
the owner of the property, the Act woul 
be liable to be struck down under Arti- 
cle 19 (1) (E (p. 577). 


1180. Thus, it will appear that 
where the acquisition is for a public 
purpose, what is sought to be excluded 
by clause (2-B) is the reasonableness of 
the procedural provisions by making 
Art. 19 (1) (f) inapplicable. Notwith- 
standing this amendment, it is apparent 
that the expropriated owner still con- 
tinues to have the fundamental rights 
that his property will not be acquired 
save by the authority of law and for a 
public purpose. These propositions have 
been admitted by the learned Solicitor- 
General. The question whether an 
acquisition is for a public purpose is jus- 


ticiable. Only the adequacy of the 
amount is not. If so, how can the ex- 
propriated owner establish that the 


acquisition is not for public purpose un- 
less there are some procedural require- 
ments to be complied with under the 
law? A notice will have to be served; 
he will have to be given an opportunity 
to contest the acquisition. Clause (2-B) 
provides that “nothing in sub-clause (f) 
of clause (1) of Art. 19 shall affect any 
such law as is referred to in clause (2).” 
Does this mean that the fundamental 
right to reasonable restriction of proce- 
dural nature under Art. 19 (1) (£ which 
was available against any law of acqui- 
sition or requisition of property as held 
. in the Bank Nationalisation case, is abro- 
gated or destroyed? The answer to this 
question would depend upon what is the 
meaning to be given to the word “affect”, 
Two constructions are possible: One is 
that Art. 19 (1) (£) will not be available 
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at all to an expropriated owner under a 
law of acquisition made under Art. 81 (2) 
or to put it in another way, any law 
made under Art. 31 (2) for acquisition or 
requisitioning of any property abrogates 
Art. 19 (D (£. Secondly, clause (2-B) 
was intended to provide that the law of 
acquisition or requisition will not be void 
on the ground that it abridges or affecis 
the right under Art. 19 (1) (t). In choos- 


ing either of these constructions, regard 
must be had to that construction which 


would not result in the amendment being 
held invalid and void. Applying this ap- 
proach, the second construction is more 
in consonance with the amendment be- 


‘cause what the amendment provides for 


is that Art. 19 (1) (f) shall not affect any 
such law and this would imply that the 
bar against the application of Art. 19 (1) 
(f) to such a law may vary from a slight 
or partial encroachment to total prohi- 
bition or inapplicability. But since an 
amendment cannot totally abrogate a 
fundamental right, it can only be read 
by the adoption of the doctrine of “seve- 
rability in application” and, accordingly, 
clause (2-B) must be held to be restrict- 


ed only to the abridgment of, as distinct 


= ma. 


from abrogation, destroying or damaging 
the right under Art. 19 (1) (£). As I said 
earlier, the right to a reasonable pro- 
cedure in respect of a law of acquisition 
or requisition for the effective exercise of 


‘the rights under Art. 31 (2), for a reason- 


able notice, a hearing opportunity to pro- 
duce material and other evidence may be 
necessary to establish that a particular 
acquisition is not for a public purpose 
and for proving the value of the property 
and other matters that may be involved 
in a’particular principle adopted in fixing 
the amount or for showing that what is 
being paid is illusory, arbitrary, etc. 


1181. That apart, there is noth- 
ing in clause (2-B), to poe principles: 
of natural justice which are part of the 
law of the land wherein the rule of law 
reigns supreme, from being applicable 
when the liberty of the individual or his 
property is affected by a law. I cannot 
read a sinister design in that amendment 
requiring the legislative organs to abro- 
gate the rule of law in this country or 
deny to its citizens the benefit of the 


' maxim ‘audi alteram partem’ that no man 


shall be condemned unheard, a concept 
of natural justice, “deeply rooted in our 


' ancient history”, which -as Byles, J., in 


Cooper v. The Wadsworth Board of 
Works, (1863) 14 CB (NS). 180 expressed _ 
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in the picturesque aphorism, “The laws. 


of God and man both give the party an 
opportunity to make his defence, if he 
has any.” 


1182. There is one other aspect 
that has been stressed by the learned 
Advocate for the petitioner, which is 
more in the nature of the dire conse- 
quences that would ensue if the amend- 
ment is upheld, namely, that the citizen’s 
right to property has now been transfer- 
red into the States right to confiscation, 
that acquisition under the Land Acquisi- 
tion Act and under other similar laws 
can be for the benefit of even Limited 
Companies in the private sector, and that 
religious freedoms guaranteed by Arti- 
cles 25 to 80 can be virtually stifled by 
the taking away of the properties held 
by religious and charitable institutions. If 
Parliament under the Jaw’ can do any of 
the things which are referred, this Court 
cannot prevent the consequences of a 
law so made. I have spelt out what can 
be done. The law made for acquisition 
under clause (2) of Art. 81 has still to 
satisfy that it is being taken for a public 
purpose. The question whether acquisi- 
tion for a private person or company is 
for public purpose may be open to chal- 
lenge and determined by Courts in an 
appropriate action. As for the principles 
applicable in the Bill for the acquisition 
of Bardoli lands for determining the 
amount payable for acquisition, as ad- 
mitted by both the learned Solicitor- 
General for the Union and the Advocate- 
General of Maharashtra will be applic- 
able, then at any rate that will not be a 
case of confiscation, because an owner 
will at any rate get the amount paid by 
him together with the loss of interest for 
the years he had it. The plea that reli- 
gious freedoms will be stifled also is not 
sustainable, because it has been already 
held by this Court in Khajamian Waké 
Estates etc. v. State of Madras, (1971) 2 
SCR 790 = (AIR 1971 SC 161 that Arti- 
cle 26 (c) and (d) of the Constitution pro- 
vide that religious denominations shall 
have the right to own and acquire pro- 
perty and administer them according to 
law. But. that does not mean that the 
properties owned by them cannot be 
acquired by the State. In the view I 
have taken, and for the reasons set out 
above, I hold Section 2 of ‘the Twenty- 
fifth Amendment valid. 


1188. Section 3 of the Twenty- 
fifth Amendment has caused me consi- 
derable difficulty because on the one hand 
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the amendment is designed to give effect 
to Art. 89 (b) and (c) of the Directive 
Principles of the State policy in the 
larger interest of the community, and on 
the other the basic assumption underly- 
ing it is that this cannot be done with- 
out taking away or abridging any of the 
rights conferred by Arts. 14, 19 and 31, 
and that such a law, where it contains a 
declaration that it is to give effect to the 
above policy, shall not be called in ques- 
tion in any Court on the ground that it 
does not give effect to such policy. The 
predominant articulate as well as inarti- 
culate premise is not to hold invalid an 
amendment made under Art. 868, if it 
conforms to the form and manner pre- 
scribed therein and is within the ambit 
of the amending power, but if the inexor- 
able conclusion on close scrutiny leads 
to a different conclusion it has to be so 
held. Article 31-C is as follows:— 


“Notwithstanding anything contained 
in Art. 18, no law giving effect to the 
policy of the State towards securing the 
principles specified in clause (l or Cl. (c) 
of Art. 39 shall be deemed to be void on 
the ground thåt it is inconsistent with, or 
takes away or abridges any of the rights 
conferred by Art. 14, Art. 19 or Art. 31; 
and no law containing a declaration that 
it is for giving effect to such policy shall 
be called in question in any Court on the 
ground that it does not give effect to 
such policy : 


Provided that where such law is 
made by the Legislature of a State, the 
provisions of this Article shall not apply 
thereto unless such law, having been re- 
served for the consideration of the Pre- 
sident, has received his assent.” 


1184. The learned advocate for 
the petitioner submits that Art. 31-C sub- 
verts seven essential features of the Con- 
stitution : (i) it destroys the supremacy of 
the Constitution by giving a blank char- - 
ter to Parliament and all the State Legis- 
latures to defy and ignore the Constitu- 
tion; (ii) it subordinates the Fundamental 
Rights to Directive Principles of State 
Policy and thus destroys one of the 
foundations of the Constitution; (iii) the 
“manner and form“ of amendment laid 
down in Art. 868 is virtually abrogated, 
inasmuch as while the Fundamental 
Rights still remain ostensibly on va 
Statute Book and Art. 848 remains Wm- 
amended, the Fundamental Rights can 
be effectively silenced by a law paszed 
by a simple majority in the Legislature; 


L/6U 8.U. [Prs, 1184-86] 
(iv) ten Fundamental Rights which are 
vital for the survival of democracy, the 
rule of law, and the integrity and unity 
of the Republic, are in effect abrogated. 
Seven of these ten Fundamental Rights 
are unconnected with property; (v) Judi- 
cial Review and enforceability of Funda- 
mental Rights another essential feature 
of the Constitution is destroyed, in that 
the Court is prohibited from going into 
the question whether the impugned law 
does or does not give effect to the Direc- 
tive Principles; (vi) the State Legislatures 
which cannot otherwise amend Art. 368 
are permitted to supersede a whole series 
of Fundamental Rights with the result 
that Fundamental Rights may prevail in 
some States and not in others, depending 
upon the complexion of the State Gov- 
ernment; and (vii) the protection to the 
minorities and their religious, cultural, 
linguistic and educational rights can be 
seriously affected on the ground that the 
law was intended to give effect to the 
Directive Principles. 


1185. On behalf of the respond- 
ent — State of Kerala —_ the Advocate- 
General of Maharashtra submitted “that 
Art. 31-C was introduced because of the 
reversal of Gujarat v. Shantilal, ATR 1969 
SC 634 in the Bank Nationalisation case 
AIR 1970 SC 564 which reverted, in sub- 
stance, to the concept of full compensa- 
tion”, and in order to “exclude judicial 
review where the law provided for secur- 
ing the principles provided in clause (b) 
or (c) of Art. 89.” There is, according to 
him, no delegation of power under Arti- 
cle 31-C on the State Legislatures to alter 
or amend the Constitution, but it merely 
removes the restrictions on the legisla- 
tive power of the State Legislatures and 
Parliament imposed by the fundamental 
rights contained in Arts. 14, 19 and 381 of 
the Constitution, which rights have been 
conferred by Part III and the contraven- 
tion of which would have rendered any 
law void. In his submission what it 
' amounts to is only a removal of the re- 
striction which can only be effected by 
making Art. 18 inapplicable. Answering 
the question whether a law containing a 
declaration as envisaged in Art. 31-C, the 
major portion of which has no connec- 
tion with clause (b) or clause (c) of Arti- 
cle 89 would protect the law, it was sub- 
mitted “that on the principle laid down 
by the Supreme Court in 1963 Supp (2) 
SCR 691 = (AIR 1963 SC 1047) the 
answer must be in the negative”, and 
that the proper construction to be put 
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on the declaration referred to in Arti 
cle 31-C is that the impugned law must 
satisfy the condition precedent that it is 
designed to secure the principles speci- 
fied in clause (b) or clause (c) of Art. 39, 
and if it does not give effect to the prin- 
ciples, Akadasi’s case would justify the 
Court in reading the provision relating to 
declaration as not covering a case, where 
only a few sections are in furtherance of 
Art. 89 (b) and (c) while others are un- 
related to it. Another way of arriving 
at the same conclusion, according to him, 
is that Art. 81-C postulates that there 
must be some nexus, however remote, 
between the law and the directives of 
State policy embodied in Art. 89 (b) and 
(c)”, and that if no reasonable person 
could come to the conclusion that the 
impugned provisions of an Act protected 
by Art. 31-C and the declaration made 
under it had any connection with Art- 
cle 39 (b) and (c), the Court could hold 
that the Act showed that the legislature 
had proceeded on a mistaken view of its 
power, and that, therefore, the Court 
was not bound to give effect to the 
erroneous assumptions of the legislature” 
The observations of Das Gupta, J., in 
Provincial Transport Service v. State In- 
dustrial Court, (1968) 8 SCR 650 = (AIR 
1960 SC 114) were cited. Answering the 
contention that since the principles in 
Art, 89 (b) and (c) are widely expressed 
and as such there would always be some 
connection between them and pratically 
any kind of law, the Advocate-General 
of Maharashtra said that the principles 
in Art. 39 (b) -and (c) were designediy 
widely expressed but “that is: not an ob- 
jection to a law implementing those dir- 
ectives” because “public interest is a very 
wide concept and several rights are made 
subject to public interest,” and that should 
not be the objection for upholding the 
validity of a law. This answer appears 
to be vague and uncertain, for what is 
conceded in the earlier part is withdrawn 
in the latter. 


1186. The submission of the 
learned Solicitor-General is, firstly, that 


Art. 31-C protects only law and not mere 
executive action; secondly, the law refer- 
red to therein must be made either by 
Parliament or State Legislature and does 
not include within itself ordinance, order, 
rule, regulation, notification, custom or 
usage in accordance with the procedure 
prescribed in Art. 868; thirdly, the inten- 
tion of the founding fathers who had en- 
acted clauses (4) and (6) of Art. 81 to 
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give effect to the Directive Principles of 
State policy set out in Art. 89 (b) and (c), 
as the experience shows, could not be 
given effect to because of the constitu- 
tional hurdles which necessitated the 


Constitution (First Amendment) Act by’ 


which Arts, 31-A and 81-B were added 
under which the operation of Part III as 
a whole was excluded. According to 
him, the significance of this total exclu- 
sion of Part III is that it brings out in 
an unmistakable manner the true rela- 
tionship between the provisions of Part 
-IV and Part III of the Constitution name- 
ly, that the liberty of the individual, valu- 
able as that is, will not operate as un- 
surmountable barrier in the path of legis- 
lative efforts towards the achievement 
of the goal of a society envisaged in Part 
IV, and whenever and to whatever ex- 
tent such a problem arose the amending 
process would be able to resolve it. He 
cited the observations of Das, J., in (1952) 
SCR 889 at p. 997 = (AIR 1952 SC 252) 
that, “a fresh outlook which places the 
general interest of the community above 
the interest of the individual pervades 
our Constitution”, and of Hidayatullah, 
J, in his dissenting judgment in Sajjan 
Singh’s case that, “the rights of society 
are made paramount and they are placed 
above those of the individual”. These 
two observations, if I may say so, are 
torn out of context, particularly those of 
Hidayatullah, J., where after stressing 
the fact that Art. 19 by clauses (2) to (6) 
allows the curtailment of rights in the 
public interest, which goes to show that 
Part III is not static and visualises change 
and progress, but at the same time it 
preserves the individual rights, he said 
after citing the observation above refer- 
red, that, “This is as it should be” (p. 962). 
It is further the case of the Union of 
India that the only laws which will re- 
ceive the protection of Art. 81-C must 
disclose a nexus between the law and 
the objectives set out in Art. 89 (b) and 
(c) which is a condition precedent for the 
applicability of Art. 81-C and as such the 
question is justiciable and the only pur- 
pose of the declaration is to remove from 
the scope of judicial review questions of 
a political nature. As an example the 
learned Solicitor-General instanced a law 
dealing with divorce which could not be 
protected by a declaration nor can a law 
not attracting Art. 31-C be protected by 


a declaration by merely mixing it with 

other laws really falling within Art. 31-C 

with those under that Article. In such 
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a case, therefore, the Court will always 
be competent to examine “the true nature 
and character of the legislation in the 
particular instance under discussion—its 
design and the primary matter dealt with 
—~ its object and scope. (1882) 7 AC at 
pp. 838-840”. It was further  averred 
that if a legislation enacted ostensibly 
under one of the powers conferred by 
the Constitution, is in truth and fact, 
really to accomplish an unauthorised pur- 
pose, the Court would be entitled to tear 
the veil and decide according to the real 
nature of the statute, as in Attorney- 
General for Quebec v. Queen Insurance 
Co., (1878) 8 AC 1090 and that except 
Arts, 14, 19 and 81 the rest of the rele- 
vant provisions of the Constitution will 
apply and the Court is entitled to go 
into and consider the challenge of infrin- 
gement of other rights, and that there 
are only three safeguards against the ‘evil 
of discrimination, namely, (a) the innate 
good sense of the community and of the 
legislature and the administrator; (b) the 
proviso to Art. 31-C requiring the Pre- 
sident’s assent; (c) the power of judicial . 
review of the Courts to the extent not 
excluded, and of these. “The first safe- 
guard is the only real safeguard ulti- 
mately and there is no real substitute 
for the character of the citizens.” What 
is still open to the Court to examine is 
whether there is any violation of the pro- 
visions of Arts. 15, 16, 286 and Part XII 
(Arts. 801, 303 and 804). The exclusion 
of Art. 14 without excluding Arts. 15, 16 
etc., is only to enable the Legislatures 
and the Parliament to evolve new prin- 
ciples of equality in the light of the ob- 
jectives set out in the Directive Princi- 
ples without discrimination. The exclu- 
sion of Art. 19 is on the footing that laws 
which are to give effect to the directives 
set out in Part IV must constitute rea- 
sonable restrictions on the individual’s 
liberty and the exclusion of Art. 81 (2) 
is to introduce the considerations of 
social justice in the matter of acquisition. 


1187. In so far as the question 
whether Art. 81-C amounts to delegation 
of amending power to State Legislatures 
or to Parliament in its ordinary legisla- 
tive capacity is concerned, the Solicitor- 
General submits that a class of legisla- 
tion or a legislative field may be identi- 
fied or categorised in several ways, for 
instance, with reference to the period 
within which the law is passed [Art. 8&1 
(4) and Art. 81 (6)] or the topic of the 
legislation (Art. 21 (2) and Art. $1-A); or 
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the objective or purpose of the legisla- 
tion (Art. 15 ? for the advancement 
of the backward class of citizens; Arti- 
cle 81 (5) (ii) for promotion of health and 
Art. 83 for proper discipline in the forces 
etc. Article 8]-C likewise carves out a 
legislative field with reference to the ob- 
ject of the legislation and in this respect 
it is similar to Arts. 15 (4), 81 (b) (ii) and 
83. Each of these articles creates a 
legislative field to achieve a social objec- 
tive and for this purpose modifies the 
operation of some fundamental rights 
contained in Part III. Even assuming 
that Art. 31-C involves an element of 
delegation of the amending power, he 
contends there is no violation of Arti- 
cle 868 and the absence of non-obstante 
clause or the label cannot make any dif- 
ference, and since Art. 368 empowers its 
own amendment, it follows that Arti- 
cle 31-C, if there is a partial substitution 
of an amending machinery and proce- 
dure, will operate as a partial modifica- 
tion of Art. 368. 


1188. It is contended that Arti- 
cle 81-C is similar to the legislative 
device adopted in Arts. 81-A and 381-B, 
which were added by the Constitution 
(First Amendment) Act, 1950, the first of 
which declared that “Notwithstanding 
anything in the foregoing provisions of 
this Part (ie. Part III), no law providing 
for the acquisition by the State of any 
estate or of any rights therein or for the 
extinguishment or modification of any 
such rights shall be deemed to be void 
on the ground that it is inconsistent with, 
or takes away .or abridges any of the 
rights conferred by, any provisions of 
this Part’, namely, Part II. Arti- 
cle 31-B is also in similar terms and 
gives complete protection to the Acts 
specified in the Ninth Schedule from any 
of the provisions of Part III. 


1189. In so far as Article 81-A 
was concerned, it authorised a law for the 
acquisition of an estate as defined in 
clause (2). Article 31-B as introduced by 
the First Amendment protected from chal- 
lenge, on the ground of infringement of 
the rights in Part III, certain Acts enacted 
for agrarian reforms which, after very 
careful scrutiny that they pertain to agra- 
rian reforms, were added to the Ninth 
Schedule. Zamindari.agolition and agra- 
rian reform had become%an article of faith 
of free India arf] in.'Tespect of which 
the Bills either Wer®.péending at the time 
when the Constitution was being framed 
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or they had been enacted into law after 
the commencement of the Constitution. 
The debates in the Constituent Assembly 
on Article 31 will disclose that after 
postponing its consideration for nearly a 
year, in the end a compromise was ar- 
rived at between those who were for the 
acquisition law to provide for payment 
of full compensation and those who want- 
ed the right in Article 81 not to extend 
to the acquisition of land for giving effect 
to agrarian reforms, This compromise 
resulted in the inclusion of clauses (4) and 
(6) giving protection to laws made there- 
under from being questioned in any 
Court; in the case of the former, to laws 
dealing with agrarian reforms in respect 
of which Bills were pending in any of 
the Legislatures of the States at the com- 
mencement of the Constitution and had 
been reserved for the consideration of 
the President who subsequently assented 
to them and to those laws which were 
passed not more than eighteen months 
before the commencement of the Consti- 
tution, and if submitted within three 
months after such commencement to the 
President for his certification had been 
so certified by him by public notification. 
It was thought that the jurisdiction of 
the Courts would be barred in respect 
of the legislation of the character above 
mentioned, but the Patna High Court had 
held that Art. 14 was applicable and even 
when the appeals were pending in this 
Court, the Constitution (First Amendment) 
Act, 1950, was passed and Article 81-A 
and Article 31-B were added by an 
amendment of the Constitution. At the 
time only 18 Acts were added to the 
Ninth Schedule, but when some of the 
members of the Provisional Parliament 
wanted to add several other Acts after 
the Bill had been scrutinised by the 
Select Committee, the Prime Minister 
pleaded with them not to do so. He said: 


“I would beg to them not to press 
this matter. It is not with any great satis- 
faction or pleasure that we have produced 
this long Schedule”. 

These debates animated as they were, 
make interesting reading and one gets the 
impression that what was being done 
was what the original framers had intend- 
ed to do but could not give effect to the 
object because of lacunae in the language 
of the Article. The Prime Minister said: 


“If there is one thing to which we as 
a party have been committed in the past 
generation or so it is the agrarian reforms 
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and the abolition of the Zamindari sys- 
tem”. l 

“Shri Hussain Imam (Bihar): “With 
compensation”. 

“Shri Jawaharlal Nehru: “With ade- 
quate and proper compensation not too 
much”, 

‘Shri ‘Hussain Imam: “Adequate is 
quite enough”. 


Shri Shyama Prasad Mukherjee, repre- 
senting the opposite view, pointed out 
the dangers inherent in the amendment, 


not because he was against the agrarian 
reforms but because of the precedent 
this would create. He said: “By this 
amendment to the Constitution you are 
saying that whatever legislation is pass- 
ed it is deemed to be the law. Then why 
have your fundamental rights? Who 
asked you to have these fundamental 
rights at all? You might have said: Parlia- 
ment is supreme and Parliament may 
from time to time pass any law in any 
matter it liked and that will be the law 
binding on the people”. In referring to a 
few excerpts, I merely want to show 
what was the object of the amendment 
and what were the fears entertained in 
respect thereof. 


1190. The First Amendment was 
challenged in Sankari Prasad’s case, but 
this Court held it valid. The question, as 
we have seen earlier, was whether Arti- 
cle 18 (2) imposed a bar on Article 368 
from amending fundamental rightsP It 
was held that it did not, but no conten- 
tion was urged or agitated before it that 
even apart from Article 18 (2), the amend- 
ing power did not extend to the abroga- 
tion of fundamental rights. In Sajjan 
Sings’s case the principal point which 
was urged was that the impugned Cons- 
titution (Seventeenth Amendment) Act 
was invalid for the reason that before 
presenting it to the President for his 
assent the procedure prescribed by the 
proviso to Article 868 had not been fol- 
lowed, though the Act was one which fell 
within the scope of the proviso. It was, 
however, not disputed before the Court 
that Article 868 empowered Parliament 
to amend any provision of the Constitu- 
tion including the provisions in respect 
of fundamental rights enshrined in 
Part III. Hidayatullah and Mudholkar, 
JJ., did, however, express doubts as to 
whether it is competent for Parliament to 
miake any amendment at all to Part DI 
of the Consitution (see pages 961 and 
968). Mudholkar, J., further raised the 
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question whether the Parliament could 
“go to the extent it went when it enact- 
ed the First Amendment Act and the 
Ninth Schedule and has now added 44 
agrarian laws to it? Or was Parliament 
incompetent to go beyond enacting Arti- 


cle 81-A in 1950 and now beyond amend- ` 


` ing the definition of estate’P (page 969). 


Even in Golaknath’s case the question 


raised before us was not conclusively de- . 


cided. In this state of law to say that 
since Art. 31-C is similar to Articles 31-A 
and 81-B and since. the latter were held 
to be valid in Sankari Prasad’s case, fun- 


damental rights could be abrogated by - 


an amendment, 
It may be observed that both in Sajjan 
Singh’s case and Golaknath’s case one of 
the grounds which was taken into con- 
sideration was that if the amendment was 
held invalid, millions of people will be 
affected and since in the latter case the 
majority had held that Parliament could 
not by amendment under Article 868 
affect fundamental rights, the doctrine of 
prospective overruling or acquiescence 
was resorted to. But since the crucial 
question of the extent of the power of 
amendment has been mooted in this case 
before the largest Bench constituted so 


would not be justified. | 


far and has been fully argued, this as- . 


pect can be reconsidered. In this re- 
gard, Gajendragadkar, C. J., while consi- 


dering the question of stare decisis, ob- | 
served in Sajjan Singh’s case (at pages | 


947-948): 


“It is true that the Constitution does ; 


not place any restriction on our powers | 


to review our earlier decisions or even to 
depart from them and there can be no 
doubt that in matters relating to the 


i 


decision of constitutional points which . 


have a significant impact on the funda- 
mental rights of citizens, we would be 


prepared to review our earlier decisions , 
in the interest of public good. The doct- . 
rine of stare decisis may not strictly ap- | 
ply in this context and one can dispute : 


the 


not 


osition that the said doctrine should : 
e permitted to perpetuate erroneous : 


decisions pronounced by this Court to the ; 


detriment of general welfare. 


Even so, ' 


$ 


the normal principle that judgments pro- : 


nounced by this Court would be final, 
cannot be ignored and unless considera- 
tions of substantial and compelling cha- 
racter make it ‘necessary to do so, we 
should be slow to doñbt the correctness 
of previous decisions or to depart from 
them”, 


ee a- 
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I have already pointed out that two of 
the learned Judges did doubt the power 
of Parliament to amend fundamental 
rights and since then this question has 
not remained unchallenged either on the 
ground of Article 18 (2) preventing such 
amendments or on other grounds urged 
before us. In these circumstances, it is 
not correct to say that just because the 
validity of Articles 31-A and 31-B was 
sustained by this Court, though in Golak- 
nath’s case it may have been on the 
grounds of expediency, Article 31-C must 
also on that account be sustained. How- 
ever, an analogy of ‘other Articles like 
Article 88, Article 15 (4) and Article 16 (4) 
is sought to be put forward in support 
of the contention that a similar device 
has been adopted in Article 81-C. I find 
that in none of the articles to which the 
learned Solicitor-General has drawn our 
attention, is there a total abrogation of 
any of the rights as sought to be affected 
by Article 31-C. Article 33 for example, 


restricts or abrogates fundamental rights- 


in Part III only in respect of discipline 
of Armed Forces or forces charged with 
the maintenance of public order and 
nothing more. It does not extend to dis- 
crimination in recruitment to the service 
nor to any other rights possessed by the 
citizens in the ed Forces which are 
unrelated with the proper discharge of 
their duties and the maintenance of disci- 
pline among these forces. Article 15 (4) 
which was referred to as an example of 
empowerment based on objective or pur- 
pose of legislation, has no analogy with 
Article 81-C, In the first place, Article 15 
is an exception to the classification which 
would have been permissible under Arti- 
cle 14, for instance on the basis of reli- 
gion, race, caste, sex and place of birth 
and hence Article 15 prohibits such a 
classification in the case of citizens, and 
Article 16 makes a like provision in the 
case of public employment with the ad- 
dition of “descent”. The restriction is 
only to a limited extent from out of an 
area which permits the making of wide 
variety of classification. Clause (4) of 
Article 15 was added by the Constitution 
(First Amendment) Act, 1950, to enable 
a State to make provision for the advance- 
ment of any socially and educationally 
backward classes of citizens or for the 


scheduled castes and the scheduled tribes. 


Clause (4) of Article 16 likewise enables 
the State to make provision for the reser- 
vation of appointments or posts in favour 
of any backward class of citizens which, 


_duled Castes 
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in the opinion of the State, is not ade- 
quately represented in the services under 
the State. The effect of these amendments 
is to permit the making of classification 
for favourable treatment on the ground 
that the persons so favoured were Sche- 
Scheduled Tribes, ete., 
which would otherwise have been permis- 
sible under Article 14 to the extent of its 
reasonable relationship with the objects 
of the law, had the same not been prohi- 
bited by Article 15 (1) and Article 16 (2). 
These provisions do not in any way 
abrogate the right in Art. 14 and I do 
not think the analogy between these 
provisions and Article 81-C is apt. 


1191, The Directives under Arti- 
cle 89 (b) and (c) are wide and indeter- 
minate. They affect the whole gamut 
of human activity vis-a-vis the society. 
The State is enjoined to ensure that 
ownership and control of the material 
resources of the community are so dis- 
tributed as best to subserve the common 
good and that the operation of the 
economic system does not result in the 
concentration of wealth and means of 
production to the common detriment. 
These objectives are ends which may be 
implemented by a party in power 
through legislative action by resort to 
any one of the diverse philosophies, poli- 
tical ideologies and economic theories. The 
implementation of these objectives is the 
means. These theories and ideologies 
both political, economic and sociological 
may vary and change from generation to 
generation and from time to time to suit 
the social conditions, existing during any 
particular period of history. We have 
in the world to-day countries adopting 
different political systems, according to 
the historical development of economic 
thought, the philosophy and ideology 
which is considered best to subserve the 
common good of that particular society. 
There is no standardisation, and what is 
good for one country may not be suitable 
to another. The accelerating technologi- 
cal advance and the exploitation of these : 
developments and discoveries indicate the 
economic thought prevalent in the so- 
ciety. The various theories are, there- 
fore, related to the development and the 
practical means which are adopted for 
achieving the ends. In a developing 
country such as ours, where millions are 
far below the standard of sustenance and 
have not the means of having the nor- 
mal necessities of life, there is further 
a deeper philosophical question of the 
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- kind of society and the quality of life 
which has to be achieved. It is, there- 
fore, the duty of the State to devise ways 
and means of achieving the ends. A Gov- 
- emmment which comes to power with a 
particular political philosophy and econo- 
mic theory as having been endorsed by 
the electrorate, has to give effect to that 
olicy in the manner which it considers 
best to subserve the end. Any legisla- 


tion to give effect to the principles and 


olicy to achieve these ends is the legis- 
ative judgment which is not within the 
province of Courts to examine as to whe- 
ther they in fact subserve these ends as 
“otherwise there would be a conflict be- 
tween the Judges and Parliament as to 
whether something was good for the 
country or not, and the whole machinery 
of justice was not appropriate for that 
consideration” (See Liyanage’s case at 
page 267). The Government and Parlia- 
ment or the Government and Legislature 
of a State have, within the sphere allotted 
to each other, the undoubted right to 
embark on legislative action which they 
think will ensure the common good, 
namely, the happiness of the greatest 
number and so they have the right to 
make mistakes and retrace any steps 
taken earlier to correct such mistakes 
when that realisation dawns on them in 
giving effect to the above objectives. But 
if the power to commit any mistake 
through democratic process is taken away 
as by enabling an authoritarian system, 
then it will be the negation of Parlia- 
mentary democracy. The State, therefore, 
has the full freedom to experiment in im- 
plementing its policy for achieving a de- 
sired object. Though the Courts, as I 
said, have no function in the evaluation 
of these policies or in determining whe- 
ther they are good or bad for the com- 
munity, they have, however, in examin- 
ing legislative action taken by the State 
in furthering the ends, to ensure that the 
means adopted do not conflict with the 
provisions of the Constitution within 
which the State action has to be confin- 
ed. It is, therefore, necessary to keep in 
view the wide field of Governmental acti- 
vity enjoined in Article 89 (b) and (c) in 
determining the reach of the means to 
achieve the ends and the impact of these 


means on the Fundamental Rights which . 


Article 31-C effects. 


1192. The impugned Article 31-C 
enables Parliament and the State legisla- 
tures to make laws unfettered by Arti- 
cles 14, 19 and 81 in respect of the wide 
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and undefined field of objectives indicated 
in Article 89 (b) and (c). these ob- 
jectives before the amendment had to be . 
achieved by the exercise of the legisla- : 
tive power enumerated in VII Schedule 
which would ordinarily be exercised with- 
in the limitations imposed by the Consti- : 
tution and the fundamental rights. The : 
amendment removes these limitations, . 
though the law made must still be with- ; 
in the legislative power conferred under : 
VII Schedule, and enables 
and the State legislatures, subject to one ` 
tenth quorum of its members present i 
and by a simple majority, to enact laws : 
which contravene the fundamental rights ° 
conferred under Articles 14, 19 and 81 : 
and which Parliament by complying with 
the form and manner provided under - 
Article 868, could alone have effected. ` 
Whether one calls this removing restric- 
tions on the legislative organs or of con- 
ferring complete sovereignty on them 
within the wide field inherent in Arti- 
cle 89 (b) and (c) is in effect one and 
the same. It is contended that in confer- 
ring this power by Article 81-C on Par- 
liament and the State Legislatures, acting _ 
under Articles 245 to 248, Parliament has . 
abdicated its function under Article 368 . 
and has permitted amendments being © 
made without complying with the form - 
and manner provided thereunder. . 


1198. It is not necessary in the 
view I am taking to consider the question 
whether Article 3]-C delegates the power 
of amendment to the State Legislatures] — 
and Parliament or that it does not indi-| | 
cate the subject-matter of legislation as| ` 
in Article 31-A but merely purports to 
enable the legislative organs to choose 
the subject-matter from a field which, as} ` 
I said, is as wide and indeterminate as 
the term ‘operation of the economic sys- 
tem’ would denote. I would prefer to 
consider Article 81-C as lifting the bar 
of the articles specified therein, and in so 
far as the subject-matter of the legisla- 
tion is concerned, though the field is wide, 
any of the modes to give effect to the] - 
directives can only be a mode permissbile 
within the legislative power conferred on 
the respective legislative organ under the 
VII Schedule to the Constitution. 


1194. If Parliament.by an amend- 
ment of the Constitution under Art. 368, 
cannot abrogate, damage or destory the 
basic structure of the Constitution or any 
of the essential elements comprising that 
basic structure, or run counter to defeat 


Parliament : 
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. the objectives of the Constitution declar- 
. ed in the preamble and if each and every 
fundamental right is an essential feature 
of the Constitution, the question that 
may have ‘to be considered is whether 
the amendment by the addition of Arti- 
‘ cle 81-C as a fundamental right in 
Part III of the Constitution has abrogat- 
ed, damaged or destroyed any of the 
fundamental rights, 


1195. Article 81-C has 4 ele- 
ments: (i) it permits the legislature to 
make a law giving effect to Article 39 
(b) and Article 39 (c) inconsistent with 


any of the rights conferred by Articles 14, 
19 and 31; Gi) it permits the legislature 
to make a law giving effect to Article 39 
(b) and Article 39 (c) taking away any 
of the rights conferred by Articles 14, 
19 and 81; (iii) it permits the legislature 
to make a law giving effect to Article 39 
(b) and (c) abridging any of the rights 
conferred by Articles 14, 19 and. 31; and 
(iv) it prohibits calling in question in any 
Court such a law if it contains a declara- 
tion that it is for giving effect to the 
policy of State towards securing the prin- 
ciples specified in clauses (b) and (c) of 
Article 39 on the ground that it does not 
give effect to such a policy of the State. 


1196. The first element seems to 
have been added by way of abundant 
caution, for it takes in the other two ele- 
ments, namely, taking away and abridg- 
ing of the rights conferred by Articles 14, 
19 or 81. However, it would be ultra 
vires the amending power conferred by 
Article 868, if it comprehends within it 
the damaging or destruction of these 
fundamental rights. The second element, 
namely, taking away of these fundamen- 


tal rights would be ultra vires the amend- 
ing power, for taking away of these 
fundamental rights is synonymous with 
destroying them. As for the third ele- 
ment, namely, abridging of these rights, 
the validity will have to be examined and 
considered separately in respect of each 
of these fundamental rights, for an ab- 
ridgment of the fundamental rights is not 
the same thing as the damaging of those 
rights. An abridgment ceases to be an 
abridgment when it tends to affect the 
basic or essential 
and reduces it to a mere right only in 
name. In such a case it would amount 
to the damaging and emasculating the 
rights itself and would be ultra vires the 
power under Article 868. But a right 
may be hedged in to a certain extent 





content of the right | 
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but not so as to affect the basic or es- 
sential content of it or emasculate it. In 
so far as Article 81-C authorises or per- 
mits abridgment of the rights conferred 
by Article 19, it would be intra vires the 
amending power under Article 368 as 
thereby the damaging or emasculating of 
these rights is not authorised. It will, 
therefore, be necessary to examine what 
exactly Article 14 and Article 19 guaran- 
tee, 


1197. The guarantee of equality 
contained in Article 14 has incorporated 
the principle of “liberty” and “equality” 
embodied in the Preamble to the Consti- 
tution. The prohibition is not only 
against the legislatures but also against 
the executive and the local authorities. 
Two concepts are inherent in this guar- 
antee —- one of ‘equality before law’, a 
negative one similar to that under the 
English Common Law; and the other 
‘equal protection of laws’, a positive one 
under the United States Constitution. 
The negative aspect is in the prohibition 
against discrimination and the positive 
content is the equal protection under the 
law to all who are situated similarly and 
are in like . circumstances. (See Subba 
Rao, J., in State of U. P. v. Deoman 
Upadhyaya, (1961) 1 SCR 14 at p. 34 = 
(AIR 1960 SC 1125). . 


- 1198. The impact of the negative 
content on the positive aspect has not so 
far been clearly discerned in the decisions 
of this Court which has been mostly con- 
carned with the positive aspect. Again, 
Subba, J., in his dissenting judgment in 
Lachhman Das v. State of Punjab, (1963) 
2 SCR 858 = (AIR 1968 SC 222) while 
holding that the Patiala Recovery of 
State Dues Act did not offend Article 14 
of the Constitution, said at page 895: 


“It shall also be remembered that a 
citizen is entitled to a fundamental right 
of equality before the law and that the 
doctrine of classification is only a subsi- 
diary rule evolved by.Courts to give a 
practical content to the said doctrine. 
Over emphasis on the doctrine of classifi- 
cation or an anxious and sustained at- 
tempt to discover some basis for classifi- 
cation may gradually and imperceptibly 
deprive the article of its glorious content. 
That process would inevitably end in ' 
substituting the doctrine of classification — 
for the doctrine of equality: the funda- 
mental right to equality before the law 
and equal protection of the laws may be 
replaced by the doctrine of classification”. 
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In Ram Krishna Dalmia v. S. R. Tendol- 
kar, 1959 SCR 279 = (AIR 1958 SC 
588), Das, C. J., summed up the principle 
enunciated in several cases referred to 
by him and consistently adopted and ap- 
plied in subsequent cases, thus: 


“It is now well established that while 
Article 14 forbids class legislation, it does 
not forbid reasonable classification for the 
purposes of legislation. In order, how- 
ever, to pass the test of permissible clas- 
sification two conditions must be fulfilled, 
namely, (i) that the classification must be 
founded on an intelligible differentia 
which distinguishes persons or things that 
are grouped together from others left out 
of the group and, (ii) that that differen- 
tia must have a rational relation to the 
subject sought to be achieved by the sta- 
tute in question. The classification may 
be founded on different bases, namely, 
geographical, or according to objects or 
occupations or the like. What is neces- 
sary is that there must be a nexus be- 
tween the basis of classification and the 
object of the Act under consideration. It 
is also well established by the decisions 
of this Court that Article 14 condemns 
discrimination not only by a substantive 
law but also by a law of procedure”. 


1199. In subsequent cases a fur- 
ther principle has been recognised by 
which Article 14 was also not to be vio- 
lated by two laws dealing with the same 
subject-matter, if the sources of the two 
laws are different. (See State of Madhya 
Pradesh v. G. C. Mandawar, (1955) 1 SCR 
599 = (AIR 1954 SC 498)). I am not 
for the present concerned whether this 
latter principle is likely to mislead but 
would refer only to the various aspects 
of the classification recognised in this 
Court so far. It may, however, be point- 
ed out that though the categories of clas- 
sification are never closed, and it may 
be that the objectives of Article 39 (b) 
and (c) may form a basis of classification 
depending on the nature of the law, the 
purpose for which it was enacted and the 
impact which it has on the rights of the 
citizens, the right to equality before the 
law and equal protection of laws in Arti- 
cle 14 cannot be disembowelled by classi- 
fication. 


1200. The lifting of the embargo 
of Article 14 on any law made by Parlia- 
ment or the Legislature of a State under 
Article 81-C, by providing that no law 
made by these legislative organs to give 
effect to the policy of the State towards 
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securing the principles specified in cls. (b) 
and (c) of Article 39 shall be deemed to 
be void on the ground that it is incon- 
sistent with or takes away or abridges 
the right conferred therein, would, in my 
view, abrogate that right altogether. I 
have held that Parliament cannot under 
Article 868 abrogate, damage or destroy 
any of the fundamental rights though: it 
can abridge to an extent where it does 
not amount to abrogation, damage or des- 
truction. The question is, whether the 
the words ‘inconsistent with or takes 
away, or, ‘if severed, will achieve the 
purpose of the amendment? In what way 
can the abridgment of Article 14 be ef- 
fected without robbing the -content of 
that rightP Can a law permitted under 
Article 81-C affect persons similarly situ- 
ated unequally or would equal protection 
of laws not be available to persons simi- 
larly situated or placed in like circums- 
tances? While Article 89 (b) and (c) can 
provide for a classification, that classifica- 
tion must have a rational relation to the 
objectives sought to be achieved by the 
statute in question. 


1201. In so far as the abridg- 
ment of the right conferred by Arti- 
cle 14 is concerned, it would be ultra 
vires for the reason that a mere violation 
of this right amounts to taking away or 
damaging the right. The protection of 
the right was denied in Article 31-A be- 
cause the Courts had held invalid under 
Article 14, the provisions of certain land 
reform legislations relating to compensa- 
tion for the acquisition etc., of the 
estates. The necessity for the exclusion 
of Article 14 from being applied to laws 
under Article 81-C is not apparent or easy 
to comprehend. No law under Article 
31-C could possibly be challenged under 
Article 14 by the owners or the holders 
of the property, for the reason that to 
treat all owners or holders of property 
equally in matters of compensation would 
be contrary to the very objects enshrin- 
ed in Article 39 (b) and (c). Any rational 
principles of classification devised for giv- 
ing etfect to the policies adumbrated in 
Article 89 (b) and (c) will not be difficult 
to pass the test of equal protection of 
the laws under Article 14. The exclusion 
of Article 14 in Article 31-A was con- 
fined to the aspect of acquisition and 
compensation in respect of land reforms 
laws, but, however, the laws under Arti- 
cle 31-A. were not immune from attack 
under Article 14, if the measures of agra- 
rian reforms were tainted with arbitrari- 
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ness. Though this question has not been 
finally decided by this Court in any of 
the cases under Article 81-A, it was rais- 
ed in Balmadies Plantations Ltd. v. State 
of Tamil Nadu, (1972) 2 SCC 188 = (AIR 
1972 SC 2240) where the appellants con- 
tended that it would not be open to the 
Government under Section 17 of the 
Gudalur Janmam Estates (Abolition and 
Conversion into Ryotwari) Act, 1969, to 
terminate by notice the right of the 
lessee as that would be violative of the 
rights under Articles 14, 19 and 81 of 
the Constitution. This Court, however, 
did not find it necessary to deal with this 
aspect of the matter, because it was ad- 
mitted that no notice about the termina- 
tion of the lessee’s rights had been issu- 
ed under Section 17 of the Act to any of 
the appellants, and that question can only 
arise after the Act came into force. It 
was further observed by one of us, 
Khanna, J., speaking for the Court: 


“Even after the Act comes into force, 

the Government would have to apply its 
mind to the ‘question as to whether in 
its opinion it is in public interest to ter- 
minate the rights of the plantation lessees. 
Till such time as such a notice is given, 
the matter is purely of an academic na- 
ture. In case the Government decides 
not to terminate the lease of the planta- 
tion lessees, any discussion in the matter 
would be an exercise in futility. If, on 
the contrary, action is taken by the Gov- 
ernment under Section 17 in respect of 
any lease of land for purposes of the 
cultivation of plantation crop, the aggriev- 
ed party can approach the court for ap- 
propriate relief.” 
It may be mentioned that in that case 
Section 3 of the Act, in so far as it relat- 
ed to the transfer of forests in Janmam 
estates to the Government was concern- 
ed, was held to be violative of the Consti- 
tution. It cannot, therefore, be said that 
this aspect of the matter is not res 
integra. On the other hand, it lends sup- 
port to the view that the law can be 
challenged. 

1202. The decisions of this Court 
in Nagpur Improvement Trust v. Vithal 
Rao, AIR 1973 SC 689 and the other two 
‘cases following it also do not affect my 
view that Article 14 is inapplicable to 
matters dealing with compensation under 
laws enacted to give effect to policies of 
Article 89 (b) and (c). In the above case 
it was the State which was given the 
power to acquire property for the same 
public purpose under two different statu- 
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tes, one of them providing for lesser com- 
pensation and the other providing for fall 
compensation. My Lord the Chief Tus- 
tice, delivering the judgment of the Cons- 
titution Bench of seven Judges, while 
holding that these provisions contravened 
Article 14, observed at page 506: 


“It would not be disputed that dif- 

ferent principles of compensation cannot 
be formulated for lands acquired on the 
basis that the owner is old or young, 
healthy or ill, tall or short, or whether 
the owner has inherited the property or 
built it with his own efforts, or whether 
the owner is a politician or an advocate. 
Why is this sort of classification not sus- 
tainableP Because the object being to 
compulsorily acquire for a public pur- 
pose, the object is equally achieved whe- 
ther the land belongs to one type of 
owner or another type”, 
There was no question in the above 
case of either distribution of ownership 
and control of material resources or the 
breaking up of concentration of weaith 
or the means of production which is an. 
object different from that envisaged in 
Article 31 (2). If in two given cases 
similary circumstanced, the property of 
one is taken under Article 81-C and that 
of the other under Article 31 (2), then it 
will amount to discrimination and the 
Nagpur Improvement Trust case will 
apply. In a case of this nature, the ob- 
jection is not so much to Article 14 be- 
ing applied, but of adopting methods 
which run ‘counter to Article 89 (b) and 
(c), because the person who though simi- 
larly situated as that of the other is 
certainly favoured for reasons un- 
connected with Article 89 (b) (c). It can- 
not, therefore, be said that Article 14 
has been misapplied or was a hindrance 
to the furtherance of the directive prin- 
ciples in Article 89 (b) and (c), which is 
professed to be the object of imple- 
mentation in such a case. If no such 
abuse is to be presumed, then there is 
no warrant for the apprehension that 
Article 14 will hinder the achievement 
of the said Directives. 


- 1208. The sweep of Article 31-C 
is far wider than Article 31-A, and Arti- 
cle 14 is excluded in respect of matters 
where the protection was most needed 
for the effectuation of a genuine and bona 
fide desire of the State contained in the 
directives of Article 89 (b) and (c). For 
instance, persons equally situated’ may 
be unequally treated by depriving some 
in that class while leaving others to re- 
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tain their property or in respect of the 
property allowed to be retained or in 
distributing the material resources there- 
by acquired unequally, showing favour 
to some and discriminating against 
others. To amplify this aspect more 
fully, it may be stated that in order to 
further the directives, persons may be 
grouped in relation to the property they 
own or hold, or the economic power they 
possess or in payment of compensation 
at different rates to different classes of 
persons depending on the extent or the 
value of the property they own or pos- 
sess, or in respect of classes of persons 
to whom the material resources of the 
country are distributed. The object of 
clauses (b) and (c) of Article 89 is the 
breaking up of concentration of wealth 
or the distribution of material resources. 
If full compensation is paid for the 
property taken in furtherance of the ob- 
jectives under Article 89 (b) and (c), the 
very objective sought to be implement- 
ed would fail, as there would in fact be 
no breaking up of concentration of 
wealth or distribution of material re- 
sources. It is, therefore, clear that the 
very nature of the objectives is such that 


Article 14 is inapplicable, firstly, because . 


in respect of compensation there cannot 
be a question of equality, and, secondly, 
the exclusion thereof is not necessary be- 
cause any law that makes a reasonable 
classification to further the objectives of 
Article 39 (b) and (c) would undoubtedly 
fulfil the requirements of Article 14. 
The availability of Article 14 will not 
really assist an expropriated owner or 
holder because the objectives of Art. 89 
(b) and (c) would be frustrated if he is 
paid full compensation. On the other 
hand, he has no manner of interest in 
respect of equality in the distribution of 
the property taken from him, because he 
would have no further rights in the pro- 
perty taken from him. The only purpose 
which the exclusion of Article 14 will 
serve would be to facilitate arbitrariness, 
inequality in distribution or to enable the 
conferment of patronage ete. This right 
under Article 14 will only be available 
to the person or class of persons who 
would be entitled to receive the benefits 
of distribution under the law. In fact 
the availability of Article 14 in respect 
of Jaws under Article 81-C would ensure 
‘distributive justice’, or “economic justice’, 
which without it would be thwarted. In 
this view of Article 31-G vis-a-vis Arti- 
cle 14, any analogy between Article 31-C 
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and Article 81A which is sought to be 
drawn is misconceived, because under the 
latter provision the exclusion of Article 14 
was necessary to protect the subject-mat- 
ter of legislation permissible thereunder 
in respect of compensation payable to the 
expropriated owner. There is another 
reason why there can be no comparison 
between Article 81-A and Article 31-C, 
because in Article 31-A the exclusion of 
Article 14 was confined only to the acqui- 
sition etc., of the property and not to the 
distribution aspect which is not the sub- 
ject-matter of that Article, whereas, as 
pointed out already, the exclusion of Arti- 
cle 14 affects distribution which is the 
subject-matter of Article 89 (b) and (c). | 


1204. It is not necessary to exa- 
mine in detail the mischief that the ab- 
ridgment or taking away of Article 14 
will cause. It is not an answer to say 
that this may not be done and abuse 
should not be presumed. This may be 
true, but what I am concerned with is 
the extent of the power the legislative 
organs will come to possess. Once the 
power to do all that which has been re- 
ferred above is recognised, no abuse can 
be presumed. But if the power does not 
extend to destruction, damage or abroga- 
tion of the right, the question of abuse, 
if any, has no relevance. It cannot be 
presumed that Parliament by exercising 
its amending power under Article 868, in- 
tended to confer a right on Parliament 
and the Legislatures of the States to dis- 
criminate persons similarly situated or 
deprive them of equal protection of laws. 
The objectives sought to be achieved 
under Article 39 (b) and (c) can be 
achieved even if this article is severed. 


1205. In respect of the exclusion 
of Article 19 by Article 31-C a question 
was asked by one of us during the course 
of arguments addressed by the learned 
Advocate-General for Maharashtra on 
January 12, 1978, the thirtyfifth day, as 
to, what is the social content of the ‘res- 
triction on freedom of speech and free- 
dom of movement which are not already 
contained in the restrictions to which 
those rights are subject? The learned 
Advocate-General said he would consider 
and make his submissions. On March 1, 
1973, he made his submissions on the 
understanding that the question was asked 
in the context of Art. 81-C which exclu- 
des the operation of whole of Article 19 
and not only Article 19 (1) (£) and Arti- 
cle 19 (1) (g). The learned Advocate- 
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raising a raatter of great importance. In mental rights was placed in the frame- 


my view, what was implied in the ques- 
tion was the core of the issue before us, 
as to whether there can be any justifica- 
tion for imposing more restrictions on 
such valuable rights as freedom of move- 
ment and freedom of speech than what 
the framers of the Constitution had al- 
ready provided for in Article 19 (2) to (6). 
After referring to the history and objects 
and reasons for enacting Constitution 
First, Fourth and Seventeenth Amend- 
ments, and after referring to the deci- 
sions of this Court, all of which relate 
to acquisition of property and have noth- 
ing to do either with freedom of speech 
or freedom of movement, he considered 
and answered the question posed under 
the following heads as under:— 


“(i) Generally, with reference to 
reasonable restrictions to which the funda- 
mental rights conferred by Article 19 (1) 
(a) 6 (g) are subject under Article 19 (2) 
to : 


(ii) the reasonable restrictions tn 
which the right to freedom of speech 
and the right to move throughout the 
territory of India should be made sub- 
ject under Article 19 (2) and (5) respec- 
tively.” i 

1206. Under the first head he sub- 
mitted the proposition that the social 
content of the restrictions to which the 
fundamental rights under Article 19 (1) 
(a) to (g) are subject is narrower than 
all relevant social considerations to 
which the fundamental rights could be 
made subject. The reasons given were 
again the historical ones particularly the 
fact that the Constituent Assembly had 
rejected the suggestion made by Shri 
B. N. Rau that in case of conflict be- 
tween fundamental rights and the Direc- 
tives, the directives should prevail, other- 
wise necessary social legislation might 
be hampered. This meant that the 
social content of the Directive Principles 
was wider than the social content of 
permissible restrictions on fundamental 
rights. For, if this were not so, no 
question of giving primacy to Directive 
Principles in the case of conflict with 
fundamental rights could rise as the 
social content of fundamental rights and 
the Directive Principles would be the 
same. Since the Constitution gave pri- 
macy to fundamental rights over the 
Directives, making fundamental rights 
enforceable in a Court of law and the 
directives not so enforceable, the social 


work of the enforcement of rights by 
citizens or any person. This enforce- 


ment of individual fundamental rights 
naturally disregarded the injury to the 


public good caused by dilatory litigation 
which can hold up large schemes of 
necessary social legislation affecting a 
large number of people. To prevent 
this social evil, the First and the Fourth 
Amendments to the Constitution were 
enacted, 

1207. The social content of res- 
trictions which can be imposed under 
Article 19 (2) to (6) naturally does not 
take in the injury to- the public good by 


dilatory litigation holding up large 
schemes of social legislation. The 
fundamental rights conferred by Arti- 


cle 19 (1) (a) to (g) are not mutually ex- 
clusive but they overlap. For example, 
the right to move peaceably and without 
arms conferred by Article 19 (1) (b) may 
be combined with the right to freedom 
of speech and expression, if those who 
assemble peaceably carry placards or 
deliver speeches through microphones. 
Again, the right to carry on business 
under Article 19 (1) (g) would overlap 
the right to hold, acquire and dispose of 
property, for ordinarily, business cannot 
be carried on without the use of pro- 
perty. This consideration must be borne 
in mind in considering the question why 
Article 81-C excluded the challenge to 
the laws protected by Article 31-C under 
the whole of Article 19, instead of ex- 
cluding a challenge only under Arti- 
cle 19 (1) (£) which relates to property; 
and Article 19 (D (8) which relates to 
business, which would ordinarily require 
the use of property. 


1208. Under the second head, 
he submitted that it is well settled that 
the right to freedom of speech includes 
the freedom of the press, and thereafter 
referred to ‘Press in a Democracy’-~Chap- 
ter X of Modern Democracies by Lord 
Bryce, and long extracts were given 
from the above chapter, dealing with 
the change which had come over the 
Press and the dictatorship of a syndicat- 
ed Press. The First Amendment of the 
U. S. Constitution was also referred. He 
thereafter submitted that our Constitu- 
tion guarantees a freedom of speech and 
expression and by judicial construction 
that freedom has been held to include 
freedom of the Press. But according to 
him the freedom of speech as an in- 
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dividual right must be distinguished from 
the freedom of the Press and since 
ordinarily people asserting their in- 
dividual right to the freedom of speech 
are not carrying on any trade or busi- 
ness and a law of acquisition has no ap- 
plication to individual exercise of the 
right to the freedom of speech and ex- 
pression, Article 81-C can equally have 
no’ application to such individual right 
to the freedom of speech and expression. 
But different considerations apply when 
the freedom of speech and expression in- 
cludes the Press, the running of which 
is clearly a business. 


1209. Article 19 (1) (a) is so 
closely connected with Article 19 (1) (g) 
and (f) that if: the last two sub-Articles 
are excluded by a law relating to the 
acquisition of property, it is necessary 
to exclude Article 19 (1) (a) to prevent 
an argument that the rights are so in- 
extricably mixed up that to impair the 
right to carry on the business of running 
a Press or owning property necessary 
for running the Press is to impair the 
right to freedom of speech. Again, the 
right to freedom of movement through- 
out the territory of India has been club- 
bed together by Article 19 (5) with the 
right to reside and settle in any part of 
the territory of India, conferred by Arti- 
cle 19 (1) (c) and the right to acquire, 
hold and dispose of property conferred 
by Article 19 (1) (f) for the purpose of 
imposing reasonable restrictions in the 
interest of general public or for the pro- 
ee of the interest of any scheduled 
Tribe. 


1210. After referring to the ob- 
servations of Patanjali Sastri and 
Mukherjea, JJ., in Gopalan’s case, the 
learned Advocate-General submitted that 
those observations show that if a law of 
land acquisition was to be protected 
from challenge under Article 19 (1) (Ð, 
it was necessary to protect it from chal- 
lenge under Article 19 (1) (d) and (e) to 
foreclose any argument that the rights 
under Article 19 (1) (d), (e) and (f) are 
so closely connected that to take away 
the right under Article 19 (1) (f) is to 
drain the rights under Article 19 (1) (d) 
and (e) of their practical content. For 
these reasons, Parliament in enacting the 
First, Fourth and Seventeenth Amend- 
ments rightly excluded the challenge 
under the whole of Article 19 to the laws 
protected by those amendments and not 
merely a challenge under Article 19 (1) 
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(£) and (g) In the result, it was sub- 
mitted that Article 81-C only contem- 
plates the process of giving primacy to 
the Directive Principles of State policy 
over fundamental rights,. first recognised 
in Article 31 (4) and (6) and then extend- 
ed by Articles 31-A and 81-B and Sche- 
dule IX as first enacted and as subse- 
quently amplified by the Fourth and the 
Seventeenth Amendments all of which 
have been held to be valid. Directive 
Principles are also fundamental and the 
amending power is designed to enable 
future Parliament and State Legislatures 
to provide for the changes in priorities 
which take place after the Constitution 
was framed and the amending power is 
extended to enacting Article 31-C. 


1211. I have set out in detail what 
according to the learned Advocate-Gene- 
ral is the basis and the raison d’etre for 
excluding Article 19 by Article 31-C. This 
able analysis surfaces the hidden impli- 
cations of Article 81-C in excluding Arti- 
cle 19. On those submissions the entire 
fundamental rights guaranteed to the 
citizens are in effect abrogated. Arti- 


cle 14 is taken away; Article 19 (1) (a) to 
(g) is excluded on the ground that each 
of them have their impact on one or the 
other of the rights in Part III and since 
these rights are not : mutually exclusive 
and any property and trade or business 
affected by legislation under Article 31-C 
which necessarily must deal with proper- 
ty, if the directives in Article 389 tb) and 
(c) are to be given effect, will in tum, 
according to the learned Advocate-Gene- 
ral, come into conflict not only with Arti- 
cle 19 (1) (£) and (g), but with the other 
sub-clauses (a) to (e) of clause (1) of that 
article, 


1212. As far as I can see, no law, 
so far enacted under Article 31-A and 
challenged before this Court has attempt- 
ed to affect any of the rights in Article 19 
(D (a) to 4° except Article 19 (1) (f) and 
(g) and, therefore, this question did not 
fall for consideration of this Court. But 
that apart, I cannot understand by what 
logic the freedom to assemble peaceably 
and without arms, or for a citizen to 
move freely throughout India or to re- 
side and settle in any part of the territory 
of India, has anything to do with the 
right to acquire and dispose of property 
or to practice any profession or to carry 
on any occupation, trade or business. Are 
persons whose trade and business is taken 
away, or are deprived of their property 
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not entitled to the guaranteed rights to 
move freely throughout: India or settle in 
any part of India or to practice any pro- 
fession or occupation? What else can 
they do after they are deprived of their 
property but to find ways and means of 
seeking other employment or occu- 
pation and in that endeavour to 
move throughout India or settle in 
any part of India? If they are prohibited 
from exercising these basic rights, they 
will be reduced to mere serfs for having 
owned property which the State in fur- 
therance of its: policy expropriates. If the 
law made under the directives has noth- 
ing to do with property, how does the 
duty to prevent the operation of the eco- 
nomic system from resulting in concen- 
tration of wealth and means of produc- 
tion, has any relevance or nexus with the 
movement of the citizens throughout 
India or to settle in any part of India? 
Are those to whom property is distribut- 
ed in furtherance of the directive princi- 
ples, ought not to be secured against in- 
fringement of those rights in property so 
distributed by laws made under Arti- 
cle 81-CP It would seem that those for 
whose benefit legislation deprives others 
in whom wealth is concentrated them- 
selves may not be protected by Art. 19 
and Article 14, if Article 81-C can take 
away or destroy those rights. Without 
such a protection they will not have a 
stake in the survival of democracy, nor 
can they be assured that economic justice 
would be meted out to them. Ner am I 
able to understand why where an indus- 
try or undertaking is taken over, is it ne- 
cessary to take away the right of the wor- 
kers in that industry or undertaking to 
form associations or unions. The indus- 
try taken away from the owners has noth- 
ing to do with the workers working there- 
in, and merely because they work there 
they will also be deprived of their rights. 
I have mentioned a few aspects of the 
unrelated rights which are abridged by 
Article 81-C. No doubt, the recognition 
of the freedom of Press in the guarantee 
of freedom of speech and expression 
under Article 19 (1) (a) was highlighted 
by the learned Advocate-General of 
Maharashtra. Does this mean that if a 
monopoly of the press is prohibited or 
where it is sought to be broken up under 
Article 89 (b) and (c) and the Printing 


Presses and undertakings of such a Press 
are acquired under a law, should the 
citizens be deprived of their right to 
start another Press, and exercise their 
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freedom of speech and expression? If 
these rights are taken away, what will 
happen to the freedom of speech and ex- 
pression of the citizens in the country, 
which is a concomitant of Parliamentary 
democracyP In 1951 SCR 682 = (AIR 
1951 SC 818) it was held under the un- 
amended clause (2) of Art. 19 that Sec- 
tion 28 (a) and Section 24 (1) (a) which 
prohibited “commending” or advertising 
intoxicants to public were in conflict with 
the right guaranteed in Art. 19 (1) (a) as 
none of the conditions in clause (2) of 
that Article applied. But the First Am- 
endment has added ‘incitement to an of- 
fence’ as a reasonable restriction which 
the State can provide by law. In any 
case, the absence of such a law making 
power is no ground to abrogate the en- 
tire right of free speech and expression 
of the citizens. 


1218. Article 15 merely confines 
the right to those who are not women, 
socially and educationally backward 
classes of citizens, scheduled castes or 
scheduled tribes all of whom were af- 
forded protective discrimination. Arti- 
cle 16 is again similarly conditioned. 
Articles 17, 18, 23 and 24 are prohibi- 
tions which the State is enjoined to give 
effect to. Articles 25 to 28 which guar- 
antee religious freedom, can be affected 
by Art. 81-C in furtherance of directive 
principles because these denominations 
own properties, schools, institutions, etc., 
all of which would be meaningless with- 
out the right to hold property. Likewise, 
Arts. 29 and 80 would become hollow 
when Arts. 19 and 14 are totally abro- 
gated. The only rights left are those in 
Arts. 20, 21 and 22, of which Art. 22 has 
arbidged by reason of clauses (4) to (7) 
by providing for preventive detention, 
which no doubt, is in the larger interest 
of the security, tranquillity and safety of 
the citizens and the States. I have point- 
ed out the implications of the conten- 
tions on behalf of the respondents to 
show that if these are accepted, this 
country under a Constitution and a Pre- 
amble proclaiming the securing of funda- 


mental rights to its citizens, will be with- 
out them. The individual rights which 
ensure political rights of the citizens in 
a democracy may have to be subordinat- 
ed to some extent to the Directive Prin- 
ciples for achieving social objectives but 
they are not to be enslaved and driven 
out of existence. Such could not have 
been contemplated as being within the 
scope of the amending power. 
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1214. Although Art. 31-A pro- 
tected the laws coming within its pur- 
view from the rights conferred by Arti- 
cle 19, such a protection could only be 
against the rights conferred by Cls. (£) 
and (g) of Art. 19 (1), as its subject- 
matter was expressly stated to be the 
acquisition of or extinguishment or 
modification of rights in any estate as 
defined in clause (2) thereof, and the 
taking over or amalgamation or termina- 
tion etc., of rights of management and 
certain leasehold interests. Article 81-C 
protects laws giving effect to the policies 
in Art. 89 (b) and (c) For achieving 
these twin objects the rights of the per- 
sons that have to be abridged could only 
be those rights in Art. 19 which relate 
to property and trade, business, profes- 
sion or occupation. ‘Though the expres- 
sion ‘economic system’ is used in Arti- 
cle 89 (c), that article has not the object 
of changing the economic system general- 
ly, but is confined to only preventing 
concentration of wealth and means of 
production to the common detriment. 
What this clause envisages is that the 
State should secure the operation of the 
economic system in such a way as not 
to result in the concentration of wealth 
and means of production to the common 
detriment. Where there is already con- 
centration of wealth and means of pro- 
duction which is to the common detri- 
ment, the law under Art. 89 (c) would 
be only to break up or regulate as may 
be necessary the concentration of wealth 
and means of production. All other 
rights are outside the purview of Arti- 
cle 31-C and in this respect Art. 81-A 
and Art. 31-C can be said to be similar 
in scope and no different. In my view, 
therefore the learned  Solicitor-General 
has rightly submitted that the law under 
Art. 81-C will only operate on “material 
resources’, “concentration of wealth”, and 
“means of production”, and if this is so, 
the rights in Art. 19 (1) (a) to (e) would 
have no relevance and are inapplicable. 


1215. With respect to the exclu- 
sion of Art. 31 by Art. 81-C, clause (1) 
of Art. 31 is not in fact affected by Arti- 
cle 31-C, because under the latter any 
rights affected must be by law only. 
Even if Art. 81-C was enacted for mak- 
ing Jaws in the furtherance of the direc- 
tive principles in Art. 89 (b) and (c) af- 
fecting property, those laws have to con- 
form to Art. 31 (1) for they would be 
laws depriving persons of their property. 
[Article 31-C also contemplates the mak- 
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ing of a Jaw to give effect to the Direc- 
tives in Art. 89 (b) and (c). In so far as 
Art. 81 (2) is concerned, Section 2 of the 
Twenty-fifth Amendment has already ab- 
ridged the right contained in Art. 81 (2) 
and a further abridgment of this right 
authorised by Art. 31-C may amount in 
a given case to the destruction or abroga- 
tion of that right and it may then have 
to be considered in each case whether 
a particular law provides for such an 
amount for the acquisition or requisition- 
ing of the property in question as would 
constitute an abrogation or the emascula- 
tion of the right under Art. 81 (2) as it 
stood before the Constitution (Twenty- 
fifth) Amendment. 


1216. On the fourth element, I 
agree with the reasoning’ and conclusion 
of my learned brother Khanna, J., whose 
judgment I have had the advantage of 
perusing, in so far as it relates only to 
the severance of the part relating to the 
declaration, and with great respect I also 
adopt the reasoning on that aspect alone 
as an additional reason for supporting my 
eat on the first three elements 

0. 


1217. If the first part of Arti- 
cle 81-C is read in this manner, then it 
may be held to be intra vires the amend- 
ing power only if those portions of the 
Article which make it ultra vires the 
amending power are severed from the 
rest of it. The portions that may have 
to be severed are the words, “is inconsis- 
tent with or takes away, or” and the 
words “Art. 14” and the part dealing with 
the declaration by reason of which judi- 
cial review is excluded. The severability 
of these portions is permissible in view 
of the decision of the Privy Council in 
Punjab Province v. Daulat Singh, 78 Ind 
App 59 = 1946 FCR 1 = (AIR 1946 PC 
66) and the principles laid down by this 
Court in R. M. D. Chamarbaugwalla v. 
Union of India, 1957 SCR 930 = (AIR 
1957 SC 628). 


1218. The doctrine that the gene- 
ral words in a statute ought to be con- 
strued with reference to the powers of 
the Legislature which enacts it, and that 
the general presumption is that the Legis- 
lature does not intend to exceed its 
jurisdiction, is well established. In In 
Re. The Hindu Women’s Rights to Pro- 
perty Act, 1937, 1941 FCR 12 = (AIR 
1941 FC 72) and in Daulat Singh’s case 
it has been held that on the general pre- 
sumption the Legislature does not intend 
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to exceed its jurisdiction, and that the 
Court could sever that part of the pro- 
vision in excess of the power if what re- 
mained could be given effect to. In the 
former case, the Act being a remedial 
Act seeking to remove or to mitigate 
what the Legislature presumably regard- 
ed as a mischief, was given the beneficial 
interpretation. (See the observations of 
Gwyer, C. J. at p. 31). In the latter case, 
the provisions of Section 18-A of the 
Punjab Alienation of Land Act, 1900, 
which were added by Section 5 of the 
Punjab Alienation of Land (Second Am- 
endment) Act No. X of 1988, providing 
for the avoidance of benami transactions 
as therein specified which were entered 
into either before or after the commence- 
ment of the Act of 1988, and for recovery 
of possession by the alienor would have 
been ultra vires the Provincial Legislature 
as contravening sub-section (1) of S. 298 
of the Government of India Act, 1985, in 
that in some cases Section 18-A would 
operate as a prohibition on the ground 
of descent alone, but it was authorised 
and protected from invalidity as regards 
future transactions by sub-section (2) (a) 
of S. 298 of the Act of 1985 as amended 
by Section 4 of the India and Burma 
(Temporary and Miscellaneous Provi- 
sions) Act, 1942. As the provisions of 
Section 18-A would have been ultra vires 
and void in so far as they purported to 
operate retrospectively, the Privy Council 
severed the retrospective element by the 
deletion of the words “either before or” 
in the section and the rest of the section 
was left to operate validly. Lord Than- 
kerton, delivering the opinion of the 
Privy Council, observed at pp. 19-20: 


“Tt follows, in the opinion of their 
Lordships, that the impugned Act, so far 
as retrospective, was beyond the legis- 
lative powers of the Provincial Legisla- 
ture and, if the retrospective element 
were not severable from the rest of the 
provisions, it is established beyond con- 
troversy that the whole Act would have 
to be declared ultra vires and void. But, 
happily, the retrospective element in the 
impugned Act is easily severable, and by 
the deletion of the words “either before 
or” from Section 5 of the impugned Act, 
the rest of the provisions of the impugn- 
ed Act may be left to operate validly.” 


In Chamarbaugwalla’s case, Venkatarama 
Aiyar, J., after referring to the various 
cases including F. N. Balsara’s case ac- 
cepted the principle that when a statute 
is in part void, it will be enforced as 


AIR. 


regards the rest, if that is severable from 
what is invalid. It is immaterial for the 
purpose of this rule whether the invali- 
dity of the statute arises by reason of its 
subject-matter being outside the com- 
petence of the legislature or by reason of 
its provisions contravening constitutional 
prohibitions. He enunciated seven rules 
of separability. In F. N. Balsara’s case, 
apart from Section 28 (a) and (b) and 
Section 24 (1) (a) relating to commenda- 
tion and incitement from the definition 
of the word ‘liquor’ in Section 2 (24) (a) 
the words “all liquids consisting of or 
containing alcohol” were severed as 
these would include medicinal prepara- 
tions. It will be seen that neither the 
whole sub-clause (a) was deleted nor the 
whole of clause (24) was separated. It 
is only the above words that were sever- 
ed and held to make the remaining part 
of the definition valid. 


1219.. In Corporation of Calcutta 
v. Calcutta Tramways Co. Ltd., (1964) 5 
SCR 25 = (AIR 1964 SC 1279) the ques- 
tion was whether S. 487 (1) (b) of the Cal- 
cutta Municipal Act, 1951, was invalid 
under Art. 19 (1) (g) in so far as it made 
the opinion of the Corporation conclusive 
and non-challengeable in any Court. 
The sub-clause (b) of Section 487 (1) 
reads as follows: 


“any purpose which is, in the opinion 
of the Corporation (which opinion shall 
be conclusive and shall not be challeng- 
ed in any Court) dangerous to life, health 
or property, or likely to create a nui- 
sance; i 


This Court held the portion in the par- 
enthesis as violative of Art. 19 (1) (g). It 
was contended that the above portion in 
the sub-clause was inextricably mixed up 
with the rest and hence cannot be se- 
parated. The Court held that the third 
proposition in the Chamarbaugwalla’s 
case, namely, that even when the provi- 
sions which are valid are distinct and sepa- 
rate from those which are invalid, if they 
all form part of a single scheme which is 
intended to be operative as a whole, then 
also the invalidity of a part will result 
in the failure of the whole, was inap- 
plicable. Wanchoo, J., expressed the view 
that the parenthetical clause consisting 
of the words “which opinion shall be 
conclusive and shall not be challenged 
in any Court” is severable from the rest 
of the clause referred to above. 


In the case of Kameshwar Prasad v. 
State of Bihar, 1962 Supp (8) SCR 369 = 


1978 


(AIR 1962 SC 1166) Rule 4-A of the Bihar 
Government Servants Conduct Rules, 
1956, had provided that “No Government 
servant shall participate in any demons- 
tration or resort to any form of strike in 
connection with any matter pertaining to 
his conditions of service”. The Court 
held the rule violative of Art. 19 (1) (a) 
and (b) in so far as it prohibited any 
form of demonstration, innocent or 
otherwise, and as it was not possible to so 
read it as to separate the legal from the 
unconstitutional portion of the provision, 
the entire rule relating to participation in 
any demonstration must be declared as 
ultra vires. The Court, however, did not 
strike down the entire Rule 4-A, but 
severed only that portion which related 
to demonstration from the rest of it, and 
the portion dealing with the strike which 
was upheld continued to exist after se- 
vering the above portion. However, in 
State of Madhya Pradesh v. Ranojirao 
Shinde, (1968) 3 SCR 489 = (AIR 1968 
SC 1058) the doctrine of severability was 
not applied. In that case the term ‘grant’ 
was defined in Section 2 (1) of the 
Madhya Pradesh Abolition of Cash 
Grants Act, 1968, in a language which 
was wide without making a distinction 
between various types of cash grants. 
This Court did not find any basis for 
severing some out of the several grants 
included therein and hence expressed the 
view that it is impermissible to rewrite 
that clause and confine the definition to 
such of the cash grants which the Legis- 
lature might be competent to abolish. 
The case is, therefore, distinguishable as 
the rule is inapplicable to such instances. 


1220. I have considered the vali- 
dity of Art. 81-C by applying the doc- 
trine of severability although neither side 
dealt with this aspect in relation to Arti- 
cle 81-C, because both had taken an ex- 
treme position, which if accepted, will 
either result in the total invalidation or 
in upholding its validity in entirety. If 
as the petitioner had contended that by 
an amendment any of the fundamental 
rights cannot be damaged or destroyed, 
the next logical step of the argument on 
his behalf should have been to establish 
that the entire Art. 31-C is bad on that 
account, and if not, to what extent it 
would have been sustained by applying 
the doctrine of severability particularly 
when the severability of the declaration 
part of Art. 81-C was very much in the 
forefront during the arguments. Like- 
wise the respondents knowing what the 
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petitioner’s case is, should have examin- 
ed and submitted to what extent Arti- 
cle 81-C is invalid on the petitioner's 
argument. When a question was asked 
on February 19, 1978 that “if once it is 
conceded that a Constitution cannot be 
abrogated, then what one has to find out 
is to what extent an amendment goes to 
abrogation” and the answer was that “the 
whole of the Constitution cannot be am- 
ended”, and also when a question was 
raised that on the language of Art. 31-C 
it appears to be ineffective, neither side 
advanced any argument on this aspect. 
Nor when the question of severability of 
the declaration portion was mooted on 
several occasions during the arguments 
was any submission made by either party 
as to whether such a severance is, or is 
not, possible. In the circumstances, the 
Court is left to itself to examine and con- 
sider what is the correct position in the 
midst of these two extremes. In a case 
of constitutional amendment which has 
been enacted after following the form 
and manner prescribed in Art. 868, as I 
said earlier, it should not be held in- 
valid, if it could be upheld even by 
severing the objectionable part, where 
the valid part can stand on its own. It 
is not always in public interest to confine 
the consideration of the validity of a con- 
stitutional amendment to the arguments, 
the parties may choose to advance, other- 
wise we will be constrained to interpret 
a Constitution only in the light of what 
is urged before us, not what we under- 
stand it to be, is the true nature of the 
impugned amendment. Happily, even if 
I am alone in this view, the portions in- 
dicated by me are severable, leaving the 
unsevered portion operative and effective 
so as to enable laws made under Arti- 
cle 31-C to further the directives of 
State policy enshrined in Art. 89 b) and 
(c). In the view I have entertained, the 
words “inconsistent with, or takes away 
or” and the words “Art. 14” as also the 
portion “and no law containing a dec- 
laration that it is for giving effect to such 
policy shall be called in question in any 
Court on the ground that it does not 
give effect to such policy” being sever- 
able, be deleted from Art. 31-C. In the 
result, on the construction of Art. 81-C 
after severing the portions indicated 
above, I hold Section 3 of the Twenty- 
fifth Amendment valid. 


1221. | On the validity of the Con 
stitution (Twenty-ninth) Amendment, my 
Lord the Chief Justice has come to the 
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conclusion that notwithstanding this am- 
endment the Constitution Bench will 
decide whether the impugned Acts take 
away fundamental rights or only abridge 
them and whether they effect reasonable 
abridgments in public interest, and if 
they take away, they will have to be struck 
down. My learned brothers Hegde and 
Mukherjea, JJ., have in effect come to the 
same conclusion, when they hold that this 
amendment is valid, but whether the Acts 
which were brought into the [Xth Sche- 
dule by that Amendment or any provi- 
sion in any of them abrogate any of the 
basic elements or essential features of the 
Constitution will have to be examined 
when the validity of those Acts is gone 
into. With respect, I agree in effect 
with these conclusions which are con- 
sistent with the view I have expressed in 
respect of Arts. 31-A and 31-B. I also 
agree that the contention of the learned 
Advocate for the petitioner that Arti- 
cle 81-B is intimately connected with 
Art. 31-A is unacceptable and must be re- 
jected for the reasons given in these 
judgments. The question whether funda- 
mental rights are abrogated or emascu- 
lated by any of the Acts or provisions of 
these Acts included by the impugned 
Amendment, will be open for examina- 
tion when the validity of these Acts is 
gone into, and subject to this reserva- 
tion, I hold the Constitution (Twenty- 
ninth) Amendment valid. 


1222, I now state my conclusions 
which are as follows : 


(1) On the construction placed on 
Arts. 12, 13 and other provisions of 
Part III and Art. 368, Art. 13 (2) does 
not place an embargo on Art. 868, for 
amending any of the rights in Part IH, 
and on this view it is unnecessary to 
decide whether the leading majority 
judgment in Golaknath’s case is right in 
finding the power of amen “ent in the 
residuary entry 97 of List I of Sch. VII, 
nor is it called for, having regard to the 
majority decision therein that the power 
of amendment is to be found in Arti- 
cle 368 itself. 

(2) Twenty-fourth Amendment: The 


word ‘amendment’ in Art. 868 does not 
include repeal. Parliament could amend 
Art. 868 and Art. 18 and also all the 
fundamental rights and though the 
power of amendment is wide, it is not 
wide enough to totally abrogate or em- 
asculate or damage any of the žunda- 
` jmental rights or the essential elements 
in the basic structure of the Constitution 
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or of destroying the identity of the Con- 
stitution. Within these limits, Parliament 
can amend every article of the Constitu- 
tion. Parliament cannot under Art. 368 
expand its power of amendment so as 
to confer on itself the power to repeal, 
abrogate the Constitution or damages, 
emasculate or destroy any of the funda- 
mental rights or essential elements of the 
basic structure of the Constitution or of 
destroying the identity of the Constitu- 
tion, and on the construction placed by 
me, the Twenty-fourth Amendment is 
valid, for it has not changed the nature 
and oye of the amending power as it 
existed before the Amendment. 


Twenty-fifth Amendment : 

(i) Section 2 

(a) Clause (2) to Art. 31 as substitut- 
ed 


Clause (2) of Art. 81 has the same 
meaning and purpose as that placed by 
this Court in the several decisions refer- 
red to except that the word ‘amount’ has 
been substituted for the word “compensa- 
tion’, after which the principle of equi- 
valent in value or just equivalent of* the 
value of the property acquired no longe: 
applies. The word ‘amount’ which has 
no legal concept and, as the amended 
clause indicates, it means only cash 
which would be in the currency of the 
country, and has to be fixed on‘ some 
principle. Once the Court is satisfied 
that the challenge on the ground that the 
amount or the manner of its payment is 
neither arbitrary or illusory or where the 
principles upon which it is fixed are 
found to bear reasonable relationship to 
the value of the property acquired, the 
Court cannot go into the question of the 
adequacy of the amount so fixed or 
d ansa on the basis of such princi- 
ples. 

(b) Clause (2-B) as added: On the 
applicability of Art. 19 (1) (£) to Cl. (2) of 
Art. 81, the word ‘affec? makes two con- 
structions possible, firstly, that Art. 19 (1) 
(f) will not be available at all to an ex- 
propriated owner, and this, in other 
words, means that it totally abrogates the 
right in such cases, and secondly, 
Cl. (2-B) was intended to provide that the 
law of acquisition or requisition will not 
be void on the ground that it abridges or 
affects the right under Art. 19 (1) (Ð. 
The second construction which makes the 
amendment valid is to be preferred, and 
that clause (2-B) by the adoption of the 
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restricted to abridgment and not abroga- 
tion, destroying or damaging the right of 
reasonable procedure in respect of a law 
of acquisition or requisition for the effec- 


tive exercise of the right under Art. 381. 


(2); for, a reasonable notice, a hearing, 
opportunity to produce material and 
other evidence, may be necessary to esta- 
blish that a particular acquisition is not 
for public purpose and for providing the 
value of the property and other matters 
that may be involved in a particular prin- 
ciple adopted in fixing the amount or for 
showing that what is being paid is illu- 
sory, arbitrary etc. Therefore, in the 
view taken, and for the reasons set out 
in this judgment, Section 2 of the 
Twenty-fifth Amendment is valid. 


(ii) Section 8 of the Twenty-fifth 
Amendment: New Art. 31-C is only 
valid if the words “inconsistent with or 
takes away or”, the words “Art. 14” and 
the declaration portion “and no law con- 
taining a declaration that it is for giving 
effect to such policy shall be called in 
question in any Court on the ground that 
it does not give effect to such policy”, 
are severed, as in my view they are 
severable. What remains after severing 
can be operative and effective on the in- 
terpretation given by me as to the ap- 
plicability of Arts. 19 and 381, so as to 
enable laws made under Art. 81-C to 
further the directives enshrined in Arti- 
cle 89 (b) and (c). In the result on the 
construction of Art. 81-C, after severing 
the portions indicated above, I hold Sec- 
ae 3 of the Twenty-fifth Amendment 
valid. 


(4) Twenty-ninth Amendment: 

The contention that Arts. 31-A and 
31-B are interconnected is unacceptable 
and is rejected. The ° Constitution 
(Twenty-ninth) Amendment is valid, but 
whether any of the Acts included there- 
by in Sch. IX abrogate, emasculate, 
damage or destroy any of the funda- 
mental rights in Part III or the basic ele- 
ments or essential features of the Con- 
stitution will have to be examined when 
the validity of those Acts is challenged. 


1223. The petitions will now be 
posted for hearing before the Constitu- 
tion Bench for disposal in accordance 
with the above findings. the circum- 
stances the parties will bear their own 
costs. 


PALEKAR, Ja—= 1224. The 
facts leading to this petition have 
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been stated in the judgment delivered 
by my lord the Chief Justice and it 
is not therefore necessary to recount 
the same. `. 


1225. In this petition the con- 
stitutional validity of the Kerala Land 
Reforms (Amendment) Act. 1969 and 
the Kerala Land Reforms (Amendment) 
Act, 1971 has been challenged. As the 
petitioner. apprehended that he would 
not succeed in the challenge in view 
of the recently passed Constitution 
Amendment Acts, he has also chal- 
lenged the validity of these Acts. They 
are (1) The Constitution 24th Amend- 
ment Act, 1971; (2) The Constitution 
25th Amendment Act. 1971 and (3) The 
Constitution 29th Amendment Act, 
1972. The crucial point involved is 
whether the Constitution is liable to 
be amended by the Parliament so as to 
abridge or take away fundamental 
rights conferred by Part III of the 
Constitution. 


1226. By the 24th Amendment, 
some changes have been made in Arti- 
cles 13 and 368 with the object of 
bringing them in conformity with the 
views expressed by a majority of Jud- 
ges of this court with regard to the 
scope and ambit of Articles 13 and 
368. In Sankari Prasad Singh v. Union 
of India, 1952 SCR 89=(AIR 1951 SC 
458) the Constitutional Bench of five 
Judges of this court unanimously held 
that fundamental rights could be ab- 
ridged or taken away by an amend- 
ment of the Constitution under Arti- 
cle 368. In the next case of Sajjan 
singh v. State of Rajasthan, (1965) 1 
SCR 933 = (AIR 1965 SC 845) a majo- 
rity of three Judges expressed the 
view that Sankari Prasad’s case was 
correctly decided. Two Judges express- 
ed doubts about that view but consi- 
dered that it was not necessary to dis- 
sent from the decision as the point was 
not squarely before the court. In the 
third case namely Golak Nath v. State 
of Punjab, (1967) 2 SCR 762 = (AIR. 
1967 SC 1643) the view taken in the 
earlier cases by eight Judges was 
overruled by a majority of six Judges 
to five. The majority held that Parlia- 
ment had no power to amend the Con- 
stitution under Article 368 so as to 
abridge or take away the fundamental 
rights, one of them (Hidayatullah, J.), 
who delivered a separate judgment, 
expressing the view that this could not 
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be done even by amending Art. 368 
with the object of clothing the Par- 
liament with the necessary powers. In 
this state of affairs the Union Govern- 
ment was obliged to take a definite 
stand. It would appear that the Union 
Government and the Parliament agreed 
with the view taken in Sankari Pra- 
sad’s case by the majority in Sajjan 
Singh’s case and the substantial mino- 
rity of Judges in Golak Nath’s case. 
They were out of sympathy with the 
view adopted by the majority in 
Golak Nath’s case. Hence the 24th 
Amendment. That amendment princi- 
pally sought to clarify what was held 
to be implicit in Articles 13 and 368 
by a majority of Judges of this court 
over the years, namely, (1) that 
nothing in Article 13 applied to an 
amendment to the Constitution made 
under Article 368; (2) that Article 368 
did not merely lay down the pro- 
cedure for a constitutional amend- 
ment but also contained the power to 
amend the Constitution; (3) that the 
‘Parliament’s power under Article 368 
was a constituent power as distinct 
from legislative power. (4) that this 
power to amend included the power 
to amend by way of addition, varia- 
tion or repeal of any provision of the 
Constitution. 


- 1227. After passing the 24th 
Amendment the other two amend- 
ments were passed in accordance with 
the Constitution as amended by the 
24th Amendment. 


1228. In his argument before 
us Mr. Palkhivala, appearing on be- 
half of the petitioner, supported the 
majority decision in Golak Nath with 
supplemental arguments. In any event, 
he further contended, the power of 
Parliament to amend the Constitution 
under Article 368 did not extend to 
the damaging or destroying what he 
called the essential features and basic 
principles of the Constitution and 
since fundamental rights came in thet 
category, any amendment which da- 
maged or destroyed the core of these 
rights was impermissible. The argu- 
ment on behalf ofthe Stateof Kerala 
and the Union of India was that an 
amendment of the Constitution abri~ 
dging or taking away fundamental 
rights was not only permissible after 
the clarificatory 24th Amendment but 
also under the unamended Articles 13 


v. State of Kerala (Palekar J.) 


modern written 
provision is made for the amendment 
of the constitution. Besides, after the 
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and 368, notwithstanding the refine- 
ment in the arguments of Mr. Palkhi- 
vala with regard to essential features 
and basic principles of the Constitu- | 
tion. We are, therefore, obliged to go 
back to the decision before the 24th 
Amendment and consider whether the 
majority view in Golak Nath was not 
correct. A fuller bench of 13 Judges 
was, therefore, constituted and it will 
be our task to deal with the crucial 
question involved. This course cannot 
be avoided, it is submitted, because if 
the fundamental rights were unamend- 
able by the Parliament so as to abridge 
or take them away, Parliament could 
not increase its power to do so by the 
device of amending Articles 13 and 
368 — whether one calls that amend- 
ment clarificatory or otherwise. The 
real question is whether the Constitu- 
tion had granted Parliament the power 
to amend the Constitution in that res- 
pect, because, if it did not, no amend- 
ment of Articles 13 and 368 would in< 
vest the Parliament with that power.. 
We have, therefore, to deal with the 
Constitution as it obtained before the 
24th Amendment. 


1229. Since fundamental ques~ 
tions with regard to the Constitution 
have been raised, it will be necessary 
to make a few prefatory remarks with 
regard to the Constitution. The Con- 
stitution is not an indigenous product. 
Those who framed it were, as recog~ 
nized by this court in The Automobile 
Transport (Rajasthan) Ltd. v. The 
State of Rajasthan, (1963) 1 SCR 491 
at p. 539=(AIR 1962 SC 1406) 
thoroughly acquainted with the Cons- 
titutions and constitutional problems 
of the more important countries in the 
world, especially, the English speaking 
countries. They knew the Unitary and 
Federal types of Constitutions and the 
Parliamentary and Presidential sys- 
tems of Government. They knew what 
constitutions were regarded as “flexi- 
ble” constitutions and what constitu- 


tions were regarded as “rigid” constitu- 


tions. They further knew that in all 


constitutions special 


Government of India Act, 1935 this 


country had become better acquainted 


at first hand, both with the Parlia- 
mentary system of Government and 
the frame of a Federal constitution 
with distribution of powers between . 


te 
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the Centre and the States. All this 
knowledge and experience went into 
the making of our Constitution which 
is broadly speaking a quasi-Federal 
constitution which adopted the Parlia- 
mentary system of Government based 
on adult franchise both at the centre 
and in the States. 

= 1230. The two words mention- 
ed above ‘flexible’ and ‘rigid’ were 
first coined by Lord Bryce to describe 
the English constitution and the Ame- 
rican constitution respectively. The 
words were made popular by Dicey in 


his Law of the Constitution first 
published in 1885. Many generations 
of lawyers, thereafter, who looked 


upon Dicey asoneofthe greatest expo- 
sitors of the law of the constitution 
became familiar with these words. A 
‘flexible’ constitution is one under 
which every law of every description 
(including one relating to the consti- 
tution) can legally be changed with 
the same ease and in the same man- 
ner by one and the same body. A 
‘rigid’ constitution is one under which 
certain laws generally known as con- 
stitutional or fundamental laws cannot 
be changed in the same manner as 
ordinary laws. See: Dicey’s Law of 
the Constitution 10th edition, 1964 
p. 127. It will be noted that the em- 
phasis is on the word ‘change’ in de- 
noting the distinction between the two 
types of constitutions. Lord Birken- 
head in delivering the judgment of the 
Judicial Committee of the Privy Coun- 
cil in McCawley v. The King, 1920 AC 
691=(AIR 1920 PC 91) usedthe words 
‘uncontrolled’ and ‘controlled’ for the 
words ‘flexible’ and ‘rigid’ respective- 
ly which were current then. He had 


to examine the type of constitution 


Queensland possessed, whether it was 
a ‘flexible’ constitution or a ‘rigid’ 
one in order to decide the point in 
controversy. He observed at page 703 
‘The first point which requires consi- 
deration depends upon the distinction 
between constitutions the terms of 
which may be modified or repealed 
with no other formality than is neces- 
sary in the case of other legislation, 
and constitutions which can only be 
altered with some special formality 
and in some cases by a specially con- 
vened assembly.’ He had to do that 
because the distinction between the 
two types of constitutions was vital to 
! the decision of the controversy bè- 
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fore the Privy Council. At page 704 
he further said ‘Many different terms 
have been employed in the text-books 
to distinguish these two contrasted 
forms of constitution. Their special 
qualities may perhaps be exhibited as 
clearly by calling the one a ‘controli- 
ed’ and the other an ‘uncontrolled’ 
constitution as by any other nomenc- 
lature’. Perhaps this was an apology 
for not using the words ‘rigid’ aud 
‘flexible’ which were current when he 
delivered the judgment. In fact, Sir 
John Simon in the course of his argu- 
ments in that case had used the words 
‘rigid’ and ‘flexible’ and he had speci- 
fically referred to Dicey’s Law of the 
Constitution. Strong in his text-book 
on Modern Political Constitutions, 
Seventh revised edition, 1966—reprint- 
ed in 1970 says atp. 153 “The sole cri- 
terion ofa rigid constitution is whether 
the Constituent Assembly which drew 
up the Constitution left any special 
directions as to how it was to be 
changed. If in the Constitution there 
are no such directions, or if the direc- 
tions explicitly leave the Legislature 
a free hand, then the constitution is 
‘flexible’ ”. 

1231. The above short disqui- 
sition into the nature of constitutions 
was necessary in order to show that 
when our constitution was framed in 
1949 the framers of the constitution 
knew that there were two contrasted 
types of democratic constitutions in 
vogue in the world—one the ‘flexible’ 
type which could be amended by the 
ordinary procedure governing the 
making of a law and the other the 
‘rigid’ type — which cannot be so 
amended but required a special pro- 
cedure for its amendment. Which qne 
of these did our framers adopt — the 
‘flexible’ or the ‘rigid’? On an answer 
to the above question some important 
consequences will follow which are 
relevant to our enquiry, 

1232. Our constitution pro~- 
vides for a Legislature at the Centre 
and in the States. At the centre it is 
the Parliament consisting of the Lok 
Sabha and the Rajya Sabha, In the 
States the Legislature consiste of the 
State Assembly and, in some of them, 
of an Upper Chamber known as the 
Legislative Council. Legislative power 
is distributed between the Centre and, 
the States, Parliament having the 
power to make Jaws with regard to 
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subject matters contained in List I of 
the Seventh Schedule and the State 
Legislatures with regard to those in 
List II. There is also List III enume- 
rating matters in respect of which 
both the Parliament and the State 
Legislatures have concurrent powers 
to make laws. This power to make 
laws is given to these bodies by Arti- 
cles 245 to 248 and the law making 
procedure for the Parliament is con- 
tained in Articles 107 to 122 and for 
the State Legislatures in Articles 196 
to 213. The three Lists in the Seventh 
Schedule nowhere mention the 
‘Amendment of the Constitution’ as 
one of the subject matters of legisla- 
tion for either the Parliament or the 
State Legislatures. On the other hand, 
after dealing with all important mat- 
ters of permanent interest to the con- 
stitution in the first XIX parts cover- 
ing 367 Articles, the constitution 
makes special provision for the 
‘Amendment of the Constitution’ in 
Part XX in one single Article, name- 
ly, Article 368. A special procedure is 
provided for amendment which is not 
the same as the one provided for 
making ordinary laws under Arts. 245 
to 248. The principal features of the 
legislative procedure at the Centre are 
that the law must be passed by both 
Houses of Parliament by a majority 
of the members present and voting in 
the House, and in case of an impasse 
between the two Houses of Parlia- 
ment, by a majority vote at a joint 
sitting. AlI that is necessary is that 
there should be a coram which we 
understand is 10% of the strength of 
the House and if such a coram is avail- 
able the two Houses separately or at 
a joint meeting, as the case may be, 
may make the law in accordance with 
its legislative procedure laid down in 
Articles 107 to 122. The point to be 
specially noted is that all ordinary 
laws which the Parliament makes in 
accordance with Articles 245 to 248 
must be made in accordance with this 
legislative procedure and no other. 
Under Article 368 however, a dif- 
ferent and special procedure is pro- 
vided for amending the constitution. 
A Bill has to be introduced in either 
House of Parliament and must be 
passed by each House separately bya 
special majority. It should be passed 


not only by 2/3rd majority of the 
members present and voting but also 


AvI. R. 


by a majority of the total strength of 
the House. No joint sitting of the two 
Houses is permissible. In the case of 
zertain provisions of the Constitution 
which directly or indirectly affect 
-nter-state relations, the proposed 
amendment is required to be ratified 
ay the Legislatures —- which is not a 
‘egislative process — of not less than 
one half of the States before the Bill 
Droposing the amendment is presented 
=o the President for his assent. The 
Drocedure is special in the sense that 
zt is different and more exacting or 
restrictive than the one by which 
ordinary laws are made by Parliament. 
pecondly in certain matters the State 
—egislatures are involved in the pro- 
cess of making the amendment. Such 
partnership between the Parliament 
and the State Legislatures in making 
their own laws by the ordinary proce- 
dure is not recognised by the Consti- 
tution. It follows from the special 
provision made in Article 368 for the 
emendment of the Constitution that 
our constitution is a ‘rigid’ or ‘con-. 
trolled’ constitution because the Con- 
stituent Assembly has “left a special 
cirection as to how the constitution is 
to be changed.” In view of Art. 368, 
when the special procedure is success- 
fully followed, the proposed amend- 
ment automatically becomes a part 
cf the constitution or, in other words, 
iz writes itself into the constitution. 


1233. The above discussion 
will show that the two separate pro- 
cedures — one for law making and 
the other for amending the constitu- 
tion — were not just an accident of 
drafting. The two procedures have 
teen deliberately provided to conform 
vith well-known constitutional pra- 
czices which make such separate provi- 
scons to highlight the different proce- 
dures — one commonly known as the 
legislative procedure and the other the 
constituent procedure. The word ‘con- 
situent? is so well-known in Modern 
political constitutions that it is defin- 
eJ in the dictionaries as ‘able to frame 
oz alter a constitution’. And the power 


to frame or alter the constitution is 
known as constituent power. See: The 
Concise Oxford Dictionary. 


1234. Where then in our con- 
stitution lie the legislative power and 
tke constituent power? The legislative 
power is given specifically by Arti- 


4973 


cles 245 to 248, subject to the consti- 


tution, and these Articles are found 
under the heading ‘Distribution of 
legislative powers’. That alone is 


enough to show that these articles do 
not deal with the constituent power. 
The point is important because the 
leading majority judgment in Golak 
Nath’s case proceeds 1 
that the power lies in Article-248 read 
with the residuary entry-97 in List I 
of the Seventh Schedule. That finding 
was basic to the decision because un- 
less an amendment of the constitu- 
tion is equated with a law made by 
Parliament under one or the other of 
the entries in List I of the Seventh 
Schedule it was not easy to invoke the 
bar of Article 13 (2). Mr. Palkhivala 
says that he is indifferent as to whe- 
ther the power is found in Article 248 
or elsewhere. But that does not con- 
clude the question because if we agree 
with the view that it falls in Art. 248 
the decision that an amendment abri- 
dging or taking away fundamental 
rights, being a law under Article 248, 
would be barred by Article 13 (2) 
would be unassailable. 


1235. In Golak XNath’s case 
Subba Rao. C. J. who spoke for him- 
self and his four learned colleagues 
held that the power to amend the 
constitution was not found in Art. 368 
but in Article 248 read with the resi- 
duary entry 97 of List Iofthe Seventh 
Schedule. The five learned Judges 
who were in a minority held that the 
power is in Article 368. Hidayatullah, 
J. on the other hand, held that Arti- 
cle 368 did not give the power to any 
particular person or persons and that 
if the named authorities acted accord- 
ing to the law of the Article, the 
result of amendment was achieved. 
And if the procedure could be deem- 
ed to be a power at all it was a legis- 
lative power, sui generis, to be found 
outside the three lists in Schedule 
Seven of the constitution. In other 
words, six learned Judges did not find 
the power in the residuary entry 97 
of List I, while five found it there. We 
have, therefore, to see whether the 
view of Subba Rao, C. J. and his four 
colleagues who held that the power 
lay in Article 248 read with the resi- 
duary entry 97 is correct. In my view, 
with respect, it is not. 

1236. Article 368 is one single 

article in Part XX entitled ‘The 


on the footing- 
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amendment of the Constitution’. It is 
a special topic dealt with by that Part. 
In other Articles like Arts. 4, 169, 
para 7 of Sch. V and para 21 of Sch. VI 
a power is granted to the Parlia- 
ment to amend specific provisions ‘by 
law’ i.e. by adopting the ordinary pro- 
cedure of legislation, though it altered 
certain provisions of the constitution. 
The alterations are ‘a law’ made by 
the Parliament and, therefore, liable 
to be struck down, unless specifically 
saved, in case of inconsistency with 
the provisions of the constitution. Se- 
condly in every such case a provision 
is deliberately added explaining that 
the amendment so made by law is not 
to be deemed an amendment of the 
constitution for the purpose of Arti- 
cle 368. The warning was necessary 
to emphasize that an amendment of 
the constitution in accordance with 
the procedure laid down in Art. 368 
was of a special quality — a quality 
different from amendments made ‘by 
law’ by the Parliament. The special 
quality flowed from the fact that the 
Parliament and the States which were 
to participate in the process perform- 
ed not their ordinary legislative func- 
tion but a special function known in 
all Federal or quasi-federal controlled 
constitutions as a ‘constituent’ func- 
tion. The difference between the ordi- 
nary function of making law and the 
function of amending the constitution 
loses its significance in the case of a 
sovereign body like the British Par- 
liament or a Parliament like that of 
Newzealand which has a written con- 
stitution of the Unitary type. These 
bodies can amend a constitutional law 
with the same ease with which they 
ean make an ordinary law. The rea- 
son is that their constitutions are 
‘flexible’ constitutions. But in coun- 
tries which have a written constitu- 
tion which is a ‘rigid’ or ‘controlled’ 
constitution the constitution is liable 
to be amended only by the special 
procedure, and the body or bodies 
which are entrusted with the amend- 
ment of the constitution are regarded 
as exercising constituent power to 
distinguish it from the power they 
exercise in making ordinary legisla- 
tion under the constitution. So far as 
we are concerned, our constitution 
gives specific powers of ordinary legis- 
lation to the Parliament and the State 


legislatures in respect of well demar- 
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cated subjects. But when it .corfes to 
the amendment of the constitution. a 
special procedure has been prescribed 
in Article 368. Since the result of fol- 
lowing the special procedure under 
the Article is the amendment of the 
constitution the process which brings 
about the result is known as the exer- 
cise of constituent power by the bodies 
associated in the task of amending the 
constitution. It is, therefore, obvious, 
that when the Parliament and the 
State Legislatures function in accord- 
ance with Article 368 with a view to 
amend the constitution, they exercise 
constituent power as distinct from 
their ordinary legislative power under 
Articles 246 to 248. Article 368 is not 
entirely procedural. Undoubtedly part 
of it is procedural. But there is a clear 
mandate that on the procedure being 
followed the proposed amendment shall 
become part of the constitution, which 
is the substantive part of Art. 368. 
Therefore, the peculiar or special 
power to amend the constitution is to 
be sought in Article 368 only and not 
‘elsewhere. 


1237. Then again if the consti- 
tuent assembly had regarded the 
power to amend the constitution as 
no better than ordinary legislative 
power the framers of the constitution 
who were well aware of the necessity 
to provide for the power to amend the 
constitution would not have failed to 
add a specific entry to that effect in 
one or the other of the lists in the 
Seventh Schedule instead of leaving it 
to be found in a residuary entry. The 
very fact that the framers omitted to 
include it specifically in the list but 
provided for it in a special setting in 
Part XX of the constitution is eloquent 
of the fact that the power was not to 
be sought in the residuary entry or 
the residuary Article 248. In this con- 
nection it may be recalled that in the 
Draft Constitution Article 304 had a 
separate provision in clause 2. Clause 
lof that article fairly corresponds 
with our present Article 368. In cl. 2 
power was given to the States to pro- 
pose amendments in certain matters 
and Parliament had to ratify such 
amendments. There was thus a reverse 
process of amendment. There was no 
residuary power in the States and the 
amendment of the constitution was 
not a specific subject of legislative 
power in draft List IT. This goes to 


show that in the Draft Constitution, 
in all but two matters. the proposal 
for amendment was to be made by the 
Parliament and in two specified mat- 
ters by the State Legislatures. If the 
power for the latter two subjects was 
to be found in clause 2 of Article 304 
of the Draft Constitution it is only 
reasonable to hold that the power of 
Parliament to amend the rest of the 
constitution was to be found in Arti- 
cle 304 (1) which corresponds to the 
present Article 368. 


1238. Moreover the actual word- 
ing of Article 245 which along with 
Articles 246 to 248 comes under the 
topic “Distribution of legislative 
powers” is important. Article 245 pro- 
vides that Parliament may make 
laws for the whole or any part of 
India and the legislature of a State 
may make laws for the whole or any 
part of the State. Thus Article 245 
confers the power to make laws on 
Parliament and the Legislatures of the 
State for and within the territory al- 


‘located to them. Having conferred the 


power, Articles 246 to 248 distribute 
the subject matters of legislation in 
respect of which the Parliament and 
the State Legislatures have power to 
make the laws referred to in Art. 245. 
But there is an important limitation 
on this power in the governing words 
with which Article 245 commences. It 
is that the power was subject to the 
provisions of the constitution thereby 
lifting the constitution above the ‘laws’. 
That would mean that the Parliament 
and the State Legislatures may, in- 
deed, make laws in respect of. the 
areas and subject matters indicated, 
but the exercise must be “subject to 
the provisions of the constitution” 
which means that the power to make 
laws does not extend to making a law 
which contravenes or is inconsistent 
with any provision of the constitution 
which is the supreme law of the land. 
A law is inconsistent with the provi- 
sion of the constitution when, being 
given effect to, it impairs or nullifies 
the provision of the constitution. Now 
no simpler way of impairing or nulli- 
fying the constitution can be conceived 
than by amending the text of the pro- 
vision of the constitution. Therefore, 
since a law amending the text of a 
constitutional provision would neces- 


sarily entail impairing or nullifying | 
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the constitutional provision it would 
contravene or be inconsistent with the 
provision of the constitution and hence 
would be impermissible and invalid 
under the governing words “subject to 
the provisions of the constitution” in 
Artidle 245. It follows that a law 
amending the constitution if made on 
the assumption that it falls within the 
residuary powers of the Parliament 
under Article 248 read with entry 97 
of List I would always be invalid. 
Then again a law made under Arti- 
cles 245 to 248 must, in its making, 
conform with the ordinary legislative 
procedure for making it laid down for 
the Parliament in Part V Chapter I 
and for the State Legislature in Part 
VI. Chapter III of the constitution and, 
no other. To say that the power to 
make law lies in Article 245 and the 
procedure to make it in Article 368 is 
to ignore not only this compulsion, but 
also the fundamental constitutional 
practice followed in our constitution, 
as in most modern controlled consti- 
tutions, prescribing special procedure 
for the amendment of the constitution 
which is different from the procedure 
laid down for making ordinary laws. 
The conclusion, therefore, is that the 
power of amendment cannot be dis- 
covered in Article 248 read with the 
residuary entry. The argument that 
Article 368 does not speak of the 
power to amend but only of the pro- 
cedure to amend in pursuance of the 
power found elsewhere is clearly un- 
tenable. The true position is that the 
alchemy of the special procedure 
prescribed in Article 368 produces 
the constituent power which trans- 
ports the proposed amendment into 
the constitution and gives it equal sta- 
tus with the other parts of the con- 
stitution. 

1239. Moreover, if an amend- 
ment of the constitution is a law made 
under Article 248 read with entry 97 
List I strange results will follow. If 
the view taken in Golak Nath’s case 
is correct, such ‘a law’ being repugnant 
to Article 13 (2) will be expressly in- 
validated so far as Part III of the 
constitution is concerned. And such a 
law amending any other article of the 
constitution will also be invalid by 
reason of the governing words “sub- 
ject to the provisions of this constitu- 
tion” by which Article 245 commences. 


In that event no article of the constitu- 
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tior., tan be amended- On .the other 
hand, if the law dmending an article 
of the constitution is deemed to be not 
repugnant to the article which is 
amended. then every article can be 
amended including those embodying 
the fundamental rights without attra- 
cting the bar of article 13 (2) which 
can only, come in on a repugnancy. 
On the argument, therefore, that an 
amendment is a law made under Arti- 
cle 248 the whole of the constituticn 
becomes unamendable, and on the 
argument that such a law never be- 
comes repugnant to the article amend- 
ed the whole of the constitution be- 
comes amendable, in which case, we 
are unable to give any determinate 
value to article 13 (2). Instead of fol- 
lowing this complicated way of trac- 
ing the power in Article 248 read with 
the residuary entry 97 of List I it 
would be correct to find it in Arti- 
cle 368 because that is a special arti- 
cle designed for the purposes of the 
amendment of the constitution which 
is also the subject heading of Part XX. 
In my opinion, therefore, the power 
and the procedure to amend the con- 
stitution are in Article 368. 


1240. The next question which 
requires to be examined is the nature 
of this constituent power; specially, in 
the case of ‘controlled’ or ‘rigid’ con- 
stitutions. A student of Modern Politi- 
cal Constitutions will find that. the 
methods of modern constitutional 
amendment are (1) by ordinary legis- 
Tature but under’ certain restrictions. 
(2) by the people through a referen- 
dum; (3) by a majority of all the 
unions of a Federal State; (4) by spe- 
cial convention and (5) by a combina- 
tion of two or more of the above 
methods which are mentioned in order 
of increasing rigidity as to the me- 
thod. Where the power of amending 
the constitution is given to the legis- 
lature by the Constituent Assembly 
the Legislature working under restric- 
tions assumes a special position. 
Strong in the book. already referred 
to, observes at page 152 “The consti- 
tuent assembly, knowing that it will 
disperse and leave the actual business 
of legislation to another body, attempts 
to bring into the constitution that it 
promuigates as many guides to future 
action as possible. If it wishes, as it 
generally does, to take out of the 
hands of the ordinary legislature the 
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power to alter the constitution by 
its own act, and since it cannot possib- 
ly foresee all eventualities, it must 
arrange for some method of amend- 
ment. In short, it attempts to arrange 


for the recreation of a constituent 
assembly whenever such matters are 
in future to be considered, even though 


that assembly be nothing more than 


the ordinary legislature acting under 
certain restrictions.” (emphasis sup- 
plied) 


1241. Authorities are not want- 
ing who declare that such amending 
power is sovereign constituent power. 
Orfield in his book, the Amending of 
the Federal Constitution (1942) page 
155 (1971 Edn.) says that in America 
the amending body is sovereign in law 
and in fact. Herman Finer in his book 
The Theory and Practice of Modern 
Government, fourth edition 1961 re- 
printed in 1965, pages 156/157 says 
“Supremacy is shown and maintained 
chiefly in the amending process......... 
Too difficult a process, in short, ruins 
the ultimate purpose of the amending 
clause...... The amending clause is so 
fundamental to a constitution that I 
am tempted to call it the constitution 
itself.” Geoffery Marshall in his Con- 
stitutional Theory (1971) p. 26 says 


“there will in most constitutional 
systems, be an amending process 


and some “collection” of persons, 
possibly complex, in whom sove- 
reign authority to alter any legal 
rule inheres Constitutions un- 
amendable in all or some respects are 
non-standard cases and a sovereign 
entity whether (as in Britain) a simple 
legislative majority, or a complex 
specially convened majority can be 
discovered and labelled “sovereign” in 
almost all systems.” Wade in his 
Introduction to Dicey’s Law of the 
Constitution, 10th edition says as fol- 
lows at page XXXVII. “Federal gov- 
ernment is a system of government 
which embodies a division of powers 
between a central and a number of 
regional authorities. Each of these “in 
its own sphere is co-ordinate with the 
others and independent of them.” This 
involves a division of plenary powers 
and such a division is a negation of 
sovereignty. Yet somewhere lies the 
power to change this division. Where- 
ver that power rests, there is to be 


‘of amending the 
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found legal sovereignty.” Having 
regard to this: view of the jurists, it 
was not surprising that in Sankari 
Prasad’s case Patanjali Shastri, J. 
speaking for the court. described the 
power to amend under Article 368 as 
“sovereign constituent power” (p. 106). 
By describing the power as “sovereign” 
constituent power it is not the inten- 
tion here to declare, if somebody is 
allergic to the idea, that legal soverei- 
gnty lies in this body or that. It is 
not necessary to do so for our immedi- 
ate purpose. The word ‘sovereign’ is 
used asa convenient qualitative descri- 


ption of the power to highlight its 
superiority over other powers con- 
ferred under the constitution. For 


example, legislative power is subject 
to the constitution but the power to 
amend is not. Legislative activity can 
operate only under the constitution but 


the power of amendment operates 

over the constitution. The word 
‘sovereign’, therefore, may, for our 
purpose, simply stand as a description 
of a power which is superior to every 
one of the other powers granted to its 
instrumentalities þy the constitution. 


1242. The amplitude and ef- 
fectiveness of the constituent power is 
not impaired because it is exercised 
by this or that representative body or 
by the people in a referendum. One 
cannot say that the power is less when 
exercised by the ordinary legislature 
as required by the constitution or 
more when it is exercised — say by 
a special convention. This point is 
relevant because it was contended 
that our Parliament is a constituted 
body —- “a creature of the constitu- 
tion” and cannot exercise the power 
constitution.to the 
same extent that a constituent assemb- 
ly specially convened for the purpose 
may do. It was urged that the sove- 
reignty still continues with the people 
and while it is open to the people 
through a convention or a constituent 
assembly to make any amendments to 
the constitution in any manner it liked, 
there were limitations on the power 
of an ordinary Parliament — ‘a con- 
stituted body’, which precluded it from 
making the amendments which dama- 
ged or destroyed the essential features 
and elements of the constitution. We 
shall-deal with the latter argument in 
its proper place. But for the present 
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we are concerned to see whether the 
power to amend becomes more or less 
in content according to the nature of 
the body which makes the amendment. 
In my view it does not. Because as 
explained by Strong in the passage al- 
ready quoted “In short it (i.e. the con- 
stituent assembly which framed the 
constitution) attempts to arrange for 
the recreation of a constituent assemb- 
ly whenever such matters are in 
future to be considered even though 
that assembly be nothing more than 
the ordinary legislature acting under 
certain restrictions.” Only the methods 
of making amendments are less 
rigid or more rigid according to 
the historical or political back- 
ground of the country for which 
the constitution is framed. For exam- 
ple Article V of the American consti- 
tution divides the procedure for for- 
mal amendment into two parts—propo- 
sal and ratification. Amendments may 
be proposed in two ways: (1) by two- 
thirds vote of both Houses of Con- 
gress; (2) by national constitutional 
conventions called by Congress upon 
application of two-thirds of the State 
Legislatures. Amendments may be 
ratified by two methods: (1) by the 
legislatures of three-fourths of the 
States; (2) by special conventions in 
three-fourths of the States. Congress 
has the sole power to determine which 
method of ratification is to be used. 
It may direct that the ratification may 
be by thestate legislaturesor by spe- 
cial conventions. 


1243. One thing which stands 
out so far as Article V is concerned is 
that referendum as a process of con- 
stitutional amendment has been whol- 
ly excluded. In fact it was held by the 
Supreme Court of America in Dodge 
v. Woolsey, (1854-57) 18 HOW 331 at 
p. 348 “the constitution is supreme 
over the people of the United States, 
aggregately and in their separate 
sovereignties, because they have ex- 
cluded themselves from any direct or 
immediate agency in making amend- 
ments to it, and have directed that 
amendments should be made represen- 
tatively for them.” In other words, the 
people, having entrusted the power to 
amend the constitution to the bodies 
mentioned in Article V, had complete- 
ly withdrawn themselves from the 
= amending process. Out of the two com- 
binations of the bodies referred to in 
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Art. V—one is a combination of the 
Congress and the State Legislatures 
and between them, though they are 
constituted bodies, they can qualita- 
tively amend the constitution to the 
same extent as if the proposal made 
by the Congress was to be ratified by 
convention by 3/4th number of States. 
As a matter of fact on the proposal 
made by the Congressall the amend- 
ments of the U. S. Constitution, with 
the exception of the twenty first which 
repealed the 18th amendment, have 
been ratified by the State legislatures. 
Such an amendment accomplished by 
the participation of the Congress and 
the State Legislatures has not been 
held by the U. S5. Supreme Court as 
being any less effective because the 
Congress had not obtained the ratifi- 
cation from a convention of the 
States. The question arose in Unit- 
ed States v. Sprague, (1931) 282 US 
716. That case was on the 18th (Pro- 
hibition) Amendment. The amendment 
became part of the Constitution on a 
proposal by the Congress and ratifica- 
tion by the State legislatures. Objec- 
tion was raised to the validity of the 
amendment on the ground that since 
the amendment affected the personal 
liberty of the subject and under 
Art. X the people had still retained 
rights which had not been surrender- 
ed to the Federal Constitution, the 
ratification ought to have been by the 
representatives of the people at a 
special convention and not by the 
State legislatures. That objection was 
rejected on the ground that the Con- 
gress alone had the choice as to whe- 
ther the State legislatures or the con- 
ventions had to ratify the amendment. 
Conversely, in Hawke v. Smith, (1919) 
253 US 221. which also related to the 
18th amendment it was held that the 
State of Ohio could not provide for 
the ratification of the 18th amendment 
by popular referendum since such a 
procedure altered the plain language 
of Article V which provides for rati- 
fication by State legislatures rather 
than by direct action of the people. 
It will be seen from this case that 
the State legislature for Ohio, instead 
of deciding on the ratification itself as 
it was bound to do under Article V, 
decided to obtain the opinion of the 
people by a referendum but such a 
procedure was held to be illegal be- 
cause it did not find a place in Arti- 


1786 S.C. [Prs. 1243-45] Kesavananda v. State of Kerala (Palekar J.) 


cle V. This establishes that an 
amendment of the constitution must 
be made strictly in accordance with 
the method laid down in the Consti- 
tution and any departure from it 
-even for the purpose of ascertaining 
the true wishes of the people on the 
question would be inadmissible. An 
amendment of the Constitution must 
be made only in accordance with the 
procedure laid down in the Constitu- 
tion and whatever individuals and 
bodies may think that. it had better 
be made by a representative constitu- 
ent assembly or a convention or the 
like is of really no relevance. 


1244. Under Article 368 the 
Parliament is the principal body for 
amending the Constitution except in 
cases referred to in the proviso. Par- 
liament need not be associated with 
the State legislatures in making an 
amendment of the Constitution in 
cases excepted from the proviso. It 
cannot be lost sight of that Parlia- 
ment in a very large way represents 
the will of the people. Parliament 
consists of two Houses—the Lok 
Sabha and the Rajya Sabha. The Lok 
Sabha is elected for five years on the 
basis of adult franchise. The Rajya 
Sabha is a permanent body-——-mem- 
bers of which retire by rotation. The 
Rajya Sabha consists of members 
elected by the State legislatures who 
are themselves elected to those legis- 
latures on the basis of adult fran- 
chise. Then again there is a striking 
difference between the position occu- 
pied by the Congress in relation to 
the President in United States and the 
position of the Executive in relation 
to the Parliament and the State legis. 
latures in India. In America the 
President is directly elected by the 
people for a term and is the Execu- 
tive head of the Federal Government. 
The Congress may make laws but the 
President is not responsible to the 
Congress. In India, however, in our 
Parliamentary system of democracy, 
as in Great Britain, the Executive is 
entirely responsible to the legislature. 
The Congress in U. S. A. will not be 
held responsible by the people for 
what the President had done in his 
Executive capacity. The same is true 
in respect of State legislatures in 
America. In India people will hold 


the Parliament responsible for any 


`~ 
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executive action taken by the Cabi- . 
net. While in the context of a cons- j 
titutional amendment it is facile to 
decry the position of Parliament as a ` 
constituent body, we cannot ignore the 
fact that in both Great Britain and 
New-Zealand—one with an unwritten 
Constitution and the other with a 
written Constitution—governed by 
Parliamentary democarcy, the Consti- 
tution could be changed by an ordi~ 
nary majority. 


1245. Why the power to 
amend the Constitution was given in 
the main to Parliament is not fully 
clear. But two things are clear. One 
is that as in America the people who 
gave us the Constitution completely 
withdrew themselves from the process 
of amendment. Secondly. we have 
the word of Dr. Ambedkar—one of 
the principal framers of our Consti- 
tution that the alternative methods of 
referendum or convention had been 
considered and definitely rejected, (See 
Constituent Assembly Debates, Vol. 
VII, page 43). They decided to give 
the power to Parliament, and Dr. 
Ambedkar has gone on record as say~ 
ing that the amendment of the Cons- 
titution was deliberately made as easy 
as was reasonably possible by pres- 
cribing the method of Article 368. The 
Constituent Assembly Debates show 
that the chief controversy was as to. 
the degree of flexibility which should 
be introduced into the Constitution. 
There may have been several histori« 
cal reasons for the constituent as- 
sembly’s preference for Parliament. 
Our country is a vast continent with 
a very large population. The level of 
literacy is low and the people are di- 
vided by language, castes and com~« 
munities not all pulling in the same 
direction. On account of wide-spread 
illiteracy, the capacity to understand 
political issues and to rise above local 
and parochial interests is limited, A 
national perspective had yet to be as- 
siduously fostered. It was, therefore, 
inevitable that a body which repre- 
sented All-India leadership at the 
centre should be the choice. What- 
ever the reasons, the Constituent As- 
sembly entrusted the power of amend- 
ment to the Parliament and whatever 
others may think about a possible 
better way. that was not the way 
which the constituent assembly com- 
manded. The people themselves hav- 
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ing withdrawn from the process of 
amendment and entrusted the task to 
the Parliament instead of to any other 
representative body, it is obvious that 
the power of the authorities designat- 
ed by the Constitution for amending 
the Constitution must be co-extensive 
with the power of a convention or a 
constituent assembly, had that course 
been permitted by the Constitution. 


1246. We have already shown 
that constituent power is qualitative- 
ly superior to legislative power. 
Speaking about the legislative compe- 
tence of the Canadian Parliament, 
Viscount Sankey L. C. speaking for 
the Judicial Committee of the Privy 
Council observed in British Coal 
Corporation v. The King, 1935 AC 500 
at p. 518=(AIR 1935 PC 158). “Indeed, 
in interpreting a constituent or orga- 
nic statute such as the Act (British 
North America Act) that construction 
most beneficial to the widest possible 
amplitude of its powers must he 
adopted. This principle has been again 
clearly laid down by the Judicial 
Committee in Edwards v. Attorney- 
General for Canada, 1930 AC 124 at 
P. 136. “Their Lordships do not con- 
ceive it to be the duty of this Board 
—it is certainly not their desire—to 
cut down the provisions of the Act 
by a narrow and technical construc- 
tion, but rather to give it a large and 
liberal interpretation so that the Do- 
minion to a great extent, but within 
certain fixed limits. may be mistress 
in her own house, as the Provinces to 
a great extent, but within certain fix- 
ed limits are mistresses in theirs.” If 
that is the measure of . legislative 
power the amplitude of the power to 
amend a Constitution cannot be less. 


1247, The width of the amend- 
ing power can be determined from 
still another point of view. The At- 
torney-General has given to us ex- 
tracts from nearly seventy one modern 
Constitutions of the world and more 
than fifty of them show that those 
Constitutions have provided for their 
amendment. They have used the 
word ‘amend’, ‘revise’, or ‘alter’, as 
the case may be, and some of them 
have also used other variations of 
those words by showing that the Cons- 
titutional provisions may be changed 
in accordance with some special pro- 
_ cedures laid down. Some have made 
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the whole of the Constitution amend- 
able; some others have made some 
provisions unamendable; and two 
Constitutions—that of Somalia and 
West Germany have made provisions 
relating to Human Rights unamend- 
able. In some of the Constitutions a 
few provisions are made partially 
amendable and other provisions only 
under special restrictions. But all have 
given what is commonly known as 
the ‘Amending power’ to be exercis- 
ed in circumstances of more or less 
rigidity. The methods or processes 
may be more rigid or less rigid—but 


the power is the same, namely, the 
amending power. 
1248, The raison detre for 


making provision for the amendment of 
the Constitution is the need for order- 
Iy change. Indeed no Constitution is 
Safe against violent extra-constitu- 
tional upheavals. But the object of 
making such a provision in a Consti- 
tution is to discourage such upheavals 
and provide for orderly change in ac- 
cordance with the Constitution. On 
this all the text-books and authorities 
are unanimous. Those who frame a 
Constitution naturally want it to en- 
dure but, however gifted they may be, 
they may not be able to project into 
the future, when, owing to internal 
or external pressures or the social, 
economic and political changes in the 
country, alterations would be neces- 
sary in the Constitutional instrument 
responding all the time to the will of 
the people in changed conditions. Only 
thus an orderly change is ensured. If 
such a change of Constitution is not 
made possible, there is great danger 
of the Constitution being overtaken by 
forces which could not be controlled 
by the instruments of power created 
under the Constitution. Widespread 
popular revolt directed against the 
extreme rigidity of a Constitution is 
triggered not by minor issues but by 
major issues. People revolt not be- 
cause the so-called ‘unessential’ parts 
of a Constitution are not changed but 
because the ‘essential’ parts are not 
changed. The essential parts are re- 
garded as a stumbling block in their 
progress to reform. It is. therefore, 
evident that if for any reason, whe- 
ther it is the extreme rigidity of a 
Constitution or the disinclination of 
those who are in power to introduce 
change by amendment, the essential _ 
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parts looked upon with distrust by the 
people are not amended, the Constitu- 
tion has hardly a chance to survive 
against the will of the people. If the 
Constitution is to endure it must neces- 
sarily respond to the will of the people 
by incorporating changes sought by 
the people. The survival of the Ameri- 
can Constitution is generally attributed 
not so much to the amending Article V 
of the Constitution but to its vague- 
ness which was exploited by the great 
Judges of the Supreme Court of 
America who by their rulings adapt- 
ed the Constitution to the changing 
conditions. Legisiative enactments, 
custom and usage also played a part. 
If the Constitution were to merely de- 
pend upon constitutional amendments 
there are many who believe that the 
Constitution would not have survived. 
The reason was the extreme rigidity 
of the process o- amendment. But 
framers of modern Constitutions as of 
India learning frcm experience of 
other countries have endeavoured to 
make their Constitution as precise and 
as detailed as possible so that one 
need not depend upon judicial inter- 
pretation to make it survive. Corres- 
pondingly they have made it more 
flexible so that they are amenable to 
amendment whenever a change in the 
Constitution is necessary. 


1249. A good deal of unneces~ 
sary dust was raised over the ques- 
tion whether the amendment of the 
Constitution would extend to the re- 
peal of the Constitution. That is an 
interesting subject for speculation by 
purists and theoretical jurists, but 
politicians who frame a Constitution 
for the practical purposes of Govern- 
ment do not generally concern them- 
selves with such speculations. The 
pre-eminent object in framing a Cons- 
titution is orderly Government. Know- 
ing that no Constitution, however, 
good it may seem to be when it was 
framed. would be able to bear the 
strain of unforeseen developments, the 
framers wisely provide for the alter- 
ation of the Constitution in the inter- 
est of orderly change. Between these 
two co-ordinates, namely, the need for 
orderly Government and the demands 
for orderly change, both in accord- 
ance with the Constitution, the 
makers of the Constitution provide 


for its amendment to the widest pos- 


‘the Constitution 


‘orderly manner, 


A.I. R. 


sible limit. If any provision requires 
amendment by way of addition, altera- 
tion or repeal, the change would be - 
entirely permissible. If one were to 
ask the makers of the Constitution the 
rhetorical question whether they con- 
templated the repeal of the Constitu- 
tion. the answer would be, in all pro- 
bability, in the negative. They did not 
toil on the Constitution for years in 
order that it may be repealed by the 
agencies to whom the amendment of 
is entrusted. They 
wished it to be permanent, if not 
eternal, knowing that as time moved, 
it may continue in utility incorporat- 
ing all required changes made in an 
Declaring their faith 
in the Constitution they will express 
their confidence that the Constitution 
which they had framed with the 
knowledge of their own people and 
their history would be able to weather 


all storms when it is exposed to 
orderly changes by the process of 
amendment: To them the wholesale 


repeal would be unthinkable. but not 
necessary changes in response to the 
demands of time and circumstance 
which, in the opinion of the then 
amending authorities, the current 
Constitutional instrument would be 
able to absorb. This is sufficient for 
the Courts to go on as it was suffi- 
cient for the framers of the Constitu- 
tion. Quibbling on the meaning of 
the word ‘amendment’ as to whether 
it also involved repeal of the whole 
Constitution is an irrelevant and un- 
profitable exercise. Luckily for us be- 
sides the word ‘amendment’ in Arti- 
cle 368 we have also the uncompli- 
cated word ‘change’ in that article and 
thus the intention of the framers of 
the Constitution is sufficiently known. 
Then again the expression ‘amend- 
ment of the Constitution’ isnot a coin- 
age of the framers of our Constitu- 
tion. That is an expression well- 
known in modern Constitutions and it 
is commonly accepted as standing for 
the alteration, variation or change in 
its provisions. 


1250. Whichever way one 
looks at the amending power in a 
Constitution there can be hardly any 
doubt that the exercise of that power 
must correspond with the amplitude 
of the power unless there are express 
or necessarily implied limitations on 
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the exercise of that power. We shall 
deal with the question of express and 
implied limitations a little later. But 
having regard to the generality of the 
principle already discussed the mean- 
ing of the words ‘amendment of the 
Constitution’ cannot be less than 
‘amendment by way of addition, vari- 
ation or repeal of any provision of 
the Constitution’ which is the clarifi- 
cation of that expression accepted by 
the Constitutional 24th Amendment. 


1251. We shall now see if 
there are express or implied limita- 
tions in Article 368 itself.. Article 368 
is found in Part XX of the Constitu- 
tion which deals with only one sub- 
ject. namely, the Amendment of the 
Constitution. The article provides that 
when the special procedure directed 
by it is successfully followed the 
Constitution stands amended in terms 
of the proposal for amendment made 
in the Bill. Whatever provision of the 
Constitution may be sought to be 
amended, the amendment is an 
Amendment of the Constitution. 
The range is the whole of this 


Constitution which means all 


the provisions of the Constitution. No 
part of the Constitution is expressiy 
excepted from amendment. Part XX 
and Article 368 stand in supreme isola- 
tion, after the permanent provisions of 
the Constitution are exhausted in the 
previous XIX parts. The power to 
amend is not made expressly subject 
to any otber provision of the Constitu- 
tion. There are no governing words 
like “subject to thẹ Constitution?” or 
this or that part of the Constitution. If 
the framers of the Constitution had 
thought it necessary to exclude any 
part or provision of the Constitution 
from amendment, they would have 
done so in this part only as was done 
in the American Constitution. Arti- 
cle V of that Constitution, which was 
undoubtedly consulted before draft- 
ing Article 368, made two specific ex- 
ceptions. The language structure of 
Article V has a close resemblance to 
the language structure of our Arti- 
cle 368. Therefore, if any part of the 
Constitution was intended to be ex- 
cluded from the operation of the 
‘power to amend it would have normal- 
ly found. a place in or below Arti- 
cle 368. As a matter of fact, in the 
draft Constitution below Article 304, 
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which corresponds to the present Arti- 
cle 368, there was Article 305, which 
excluded certain provisions from 
amendment. but later on Article 305 
itself was deleted. Even Art. 368 it- 
self was not safe from amendment be- 
cause the proviso to Article 368 shows 
that the provisions of the article could 
be changed. Then again we find that 
when the people through the consti- 
tuent assembly granted the power to 
amend, they made no reservations in 
favour of the people. The people com- 
pletely withdrew from the process of 
amendment. In other words, the 
grant of power was without reserva- 
tion. Another thing which is to be 
noted is that when the Constituent 
Assembly directed that amendments 
of the Constitution must be made by 
@ prescribed method, they necessarily 
excluded every other method of 
amending the Constitution. As long as 
the article stood in its present form 
the Parliament could not possibly in- 
troduce its own procedure to amend 
the Constitution by calling a consti- 
tuent assembly, a convention or the 
like. Altogether, it will be seen that 
the grant of power under Art. 368 is 
plenary, unqualified and without any 
limitations, except as to the special 
procedure to be followed. 


1252. The character of an 
amendment which can be made in a 
Constitution does not depend on the 
flexibility or rigidity of a Constitu- 
tion. Once the rigidity of the restric- 
tive procedure is overcome, the Cons- 
titution can be amended to the same 
degree as a flexible Constitution. So 
far as a flexible Constitution like that 
of Great Britain is concerned, we 
know there are no limits to what the 
Parliament can do by way of amend- 
ment. It can, as pointed out by Di- 
cey. repeal the Act of Union of Scot- 
Iand by appropriate provisions even 
in a Dentist’s Act. (Law of the Cons- 
titution page 145). We know that by 
the statute of West-Minster the Bri- 
tish Parliament removed most of the 
Imperial fetters from the self govern- 
ing colonies and by the Independence 
of India Act, 1947 surrendered its 
Indian Empire. Recently the British 
Parliament invited inroads on its 
sovereignty by joining the Common 
Market. Similarly. as we have seen 
in McCawley’s case, referred to ear- 
lier, the legislature of Queensland, 
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whose Constitution was a flexible 
Constitution, was held competent to 
amend its constitutional provisions 
with regard to the tenure of office of 
the Judges of the Supreme Court by. 
a-subsequent Act passed in 1916 on 
the subject of Industrial Arbitration. 
To the objection that so important a 
provision of the Constitution was not 
permissible to be amended indirectly 
by a law which dealt with Industrial 
Arbitration, Lord Birkenhead made 
the reply at page 713. “Still less is 
the Board prepared to assent to the 
argument, at one time pressed upon 
it, that distinctions may be drawn be- 
tween different matters dealt with by 
the Act, so that it becomes legitimate 
to say of one section. “This section 
is fundamental or organic; it can only 
be altered in such and such a man- 
ner’; and of another: “This section is 
not of such a kind; it may conse- 
quently be altered with as little cere- 
mony as any other statutory provi- 
sion.” Their Lordships therefore fully 
concur in the reasonableness of the 
observations made by Issacs and Rich, 
JJ. that, in the absence of any indi- 
cation to the contrary, no such cha- 
racter can be attributed to one section 
of the Act which is not conceded to 
all. and that if Sections 15 and 16 
(relating to the tenure of office of the 
Judges) are to be construed as the 
respondents desire, the same character 
must be conceded to Section 56, which 
provides that in proceedings for print- 
ing any extract from a paper it may 
be shown that such extract was bona 
fide made.” This only emphasizes that 
all provisions in a Constitution must 
be conceded the same character and it 
is not possible to say that one is more 
important and the other less impor- 
tant. When a Jegislature has the ne- 
cessary power to amend, it can amend 
an important constitutional provision 
as unceremoniously as it can amend 
an unimportant provision of the Cons- 


titution. Dicey observes in his Law of* 


the Constitution, 10th edition p. 187: 
“The “flexibility” of our Constitution 
consists in the right of the Crown and 
the two Houses to modify or repeal 
any law whatever; they can alter the 
succession to the Crown or repeal the 
Acts of Union in the same manner in 


which they can pass an Act enabling 
a company to make a new railway 
_ from Oxford to London.” 


i 1253. As already pointed out 
what distinguishes a ‘rigid’ Constitu- 
tion from a ‘flexible’ Constitution is 
that it requires a special procedure 
for its amendment. It cannot be le- 
gally changed with the same ease and 
in the same manner as ordinary laws. 
But if the rigid procedure is success- 
fully followed, the power to amend 
operates equally on all provisions of 
the Constitution without distinction. 
Indeed, rigid Constitutions may safe- 
guard certain provisions from amend- 
ment even by the special procedure. 
But where no such provision is pro~ 
tected the power of amendment is as 
wide as that of a Parliament with a 
flexible Constitution. Rigidity of pro- 
cedure in the matter of amendment is 
the only point of primary distinction 
between a ‘rigid’ and ‘flexible’ Cons- 
titution and when this rigidity is 
overcome by following the. special 
procedure. the power of amendment 
is not inhibited by the fact that a 
constitutional provision is either im- 
portant or unimportant. The amending 
power operates on all provisions as 
effectively as it does in a flexible 
Constitution. If the nature of the pro- 
vision is so important that the Consti- 
tution itself provides against its 
amendment the amending power will 
have to respect the provision. But if 
it is not so protected, every provision, 
important or otherwise, can be amend- 
ed by the special procedure provided. 
In that respect the fact that the Cons- 
titution is a ‘rigid’ Constitution does 
not place any additional restraint, 


1254. We have already refer- 
red to the principle underlying the 
Amending provision in a written Cons- 
titution. In some Constitutions the 
special procedure is very ‘rigid’ as in 
the American Constitution. In others, 
especially in more modern Constitu- 
tions, having regard to the disadvan- 
tages of providing ‘too rigid and res- 
trictive procedures, amending proce- 
dures have been made more and more 
flexible. Our Constitution which 
learnt from the experience of other 
similar Constitutions made the amend- 
ing procedure as flexible as was 
reasonably possible, There are several . 
articles in the Constitution which per- 
mit the Parliament to make laws 
which are of a constitutional charac- 


ter. Where are some other articles 
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which permit amendments to certain 
other specified provisions of the Cons- 
titution by the ordinary legislative 
procedure. For the rest there is Arti- 
cle 368 which provides a much more 
flexible procedure than does the 
. American Constitution. The follow- 
ing passages from the book ‘Political 
Science and Comparative Constitu- 
tional Law’, Vol. I written by the great 
jurist John W. Burgess will show both 
the rationale for including an amend- 
ment clause in a Constitution and the 
need of making the amending proce- 
gure as less rigid as possible. At 
page 137 he says “A complete Consti- 
tution may be said to consist of three 
fundamental parts. The first is the or- 
ganisation of the State for the accom- 
plishment of future changes in the 
Constitution. This is usually called the 
amending clause, and the power which 
it describes and regulates is called the 
amending power. This is the most im- 
portant part of a Constitution. Upon 
its existence and truthfulness. i. e. its 
correspondence with real and natural 
conditions, depends the question as to 
whether the state shall develop with 
peaceable continuity or shall suffer al- 
ternations of stagnation, retrogression 
and revolution. A Constitution, which 
may be imperfect and erroneous in its 
other parts, can be easily supplement- 
ed and corrected, if only the state be 
truthfully organised in the Constitu- 
tion; but if this be not accomplished, 
error will accumulate until nothing 
short of revolution can save the life 
of the state.” Then at pages 150/151 
commenting on the disadvantages of 
the amending procedure of the Ameri- 
can Constitution he remarks: “When I 
reflect that, while our natural condi- 
tions and relations have been requir- 
ing a gradual strengthening and ex- 
tension of the powers of the Central 
Government, not a single step has 
been taken in this direction through 
the process of amendment prescribed 
in that article, except as the result of 
civil war, Iam bound to conclude 
that the organization of the sovereign 
power within the Constitution has 
failed to accomplish the purpose for 
which it was constructed........... . But 
I do say this: that when a state must 
have recourse to war to solve the in- 
ternal questions of its own politics, 
this is indisputable evidence that the 
: law of its organization within the 
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Constitution is imperfect; and when 
a state cannot so modify and amend 
its Constitution from time to time as 
to express itself truthfully therein, 
but must writhe under the bonds of 
its Constitution until it perishes or 
breaks them as under, this is again in- 
disputable evidence that the law of 
its organization within the Constitu- 
tion is imperfect and false. To my 
mind the error lies in the artificially 
excessive majorities required in the 
production of constitutional changes.” 
These passages express the deep an- 
guish of the jurist and his disappoint- 
ment with the current process of 
amendment prescribed in the U. 5. 
Constitution. He gives the amending 
provision supreme importance in the 
Constitution and wants it to be very 
much less rigid than what it is so 
that the Constitution can correspond 
with the truth of contemporary, social 
and political changes. The whole ob- 
ject of providing for amendment is to 
make the constitution as responsive to 
contemporary conditions as possible 
because, if it is not, the danger of 
popular revolt, civil war or even rex 
volution in a rapidly changing world 
may soon overtake the people. That 
being the political philosophy behind 
the amending provision it is obvious 
that the provision must serve the same 
purpose as in a Parliamentary de- 
mocracy with a flexible Constitution. 
The latter can adjust itself more 
readily with changing conditions and 
thus discourage violent revolts. If the 
object of a Constitution is the same, 
namely, orderly government and order- 
ly change in accordance with the law, 
it must be conceded that all Constitu- 
tions whether flexible or rigid must 
have the power to amend the Constitu- 
tion to the same degree. and if flexible 
Constitutions have the power to make 
necessary changes in their most cheri- 
shed Constitutional principles, this 
power cannot be denied to a Constitu- 
tion merely because it is a rigid Con- 
stitution. The amending power in such 
a Constitution may. therefore, reach 
all provisions ‘whether important or 
unimportant, essential or unessential. 


1255. The above proposition 
is supported by several decisions of 
the Supreme Court of America and the 
Supreme Courts of the American 


States, the Constitutions of which are 


ee 
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all ‘rigid’. In Edwards v. Lesueur. 33 
South Western Reporter 1130. it was 
held that if a State Constitution pro- 
vides that its General Assembly. may 
at any time propose such amendments 
to that instrument as a majority of the 
members elected to each house deem 
expedient the substance and extent of 
amendment are left entirely to the 
discretion of the General Assembly. In 
Livermore v. Wait, 102 Cali 118, only 
one of the Judges, Judge Harrison, 
held the view that the word ‘amend- 
ment’ in the State Constitution impli- 
ed such an addition or change within 
the lines of the original instrument as 
will effect an improvement or better 
carrying out of the purpose for which 
it was framed. . But that view is not 
shared by others. In the State Cons- 
titution of California the word ‘amend- 
ment’ was used in addition to the word 
‘revision’ and that may have influen- 
ced the judge to give the- word 
‘amendment’ a special meaning. The 
actual decision was dissented from in 
Edwards v. Lesueur referred to above, 
decided about 10 years later, and the 
opinion of Judge Harrison with regard 
to the meaning of the word ‘amend- 
ment’? was dissented from in Ex parte 
Dillon, 262 Federal Reporter 563, de- 
cided in 1920. This case went to the 
Supreme Court of America in Dillon v. 
Gloss. (1920) 65 Law Ed. 994, and the 
decision was affirmed. The challenge 
was to the Prohibition Amendment 
(18th) and the Court observed at 
p. 996. “An examination of Art. V 
discloses that it is intended to invest 
Congress with a wide range of power 
in proposing amendments. Passing a 
provision long since expired (that pro- 
vision expired in 1808) it subjects 
this power to only two restrictions: 
one that the proposal shall have the 
approval of two thirds of both. Houses, 
and the other excluding any amend- 
ment which will deprive any state, 
without its consent, of its equal suff- 
rage in the Senate. A further mode 
of proposal—as yet never invoked—is 
provided, which is, that on application 
of the two thirds of the states Con- 
gress shall call a convention for the 
purpose. When proposed in either 
mode, amendments, to be effective, 
must be ratified by the legislatures. 
or by conventions, in three fourths of 
the states, “as the one or the other 


. mode of ratification may be proposed 
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by the Congress.” Thus the people of - 
the United States, by whom the Cons- 
titution was ordained and established, 
have made it a condition to amending 
that instrument that the amendment 
be submitted to representative assem- 
blies in the several states and be rati- 
fied in three fourths of them. The 
plain meaning of this is (a) that all 
amendments must have the sanction 
of the people of the United States, the 
original fountain of power, acting 
through representative assemblies, and 
(b) that ratification by these assemb- 
lies in three fourths of the states 
shall be taken as a decisive expres- 
sion of the people’s will and be bind- 
ing on all.” The above passage is. im~ 
portant from two points of view. One 
is that Article V subjects the amend- 
ing power to no restrictions except the 
two expressly referred to in the arti- 
cle itself, and the second point which 
is relevant for our purpose is that the 
people’s ratification may be obtained 
in one of two ways. namely, by the 
State legislatures or by State conven- 
tions. It was for the Congress to 
choose between these two ways of ra- 
tification. But whichever method was 
chosen, the ratification, whether by 
the State legislatures or by special 
conventions, was the ratification on 
behalf of the people because they 
were representative assemblies who 
could give a decisive expression of the 
people’s will. As a matter of fact al- 
though several amendments have been 
made to the Constitution under Art. V 
there has been only one, namely, the 


Q2ist Amendment which had been re- 


ferred to state conventions. All other 
amendments were proposed by the. 
Congress and ratified by the State le- 
gislatures—the ratification being re- 


garded as by people’s representatives 


who could -decisively express the peo- 
ple’s will. If the State legislatures in 
America which have no responsibility 
for the executive Government of the 
State are deemed to reflect the will 
of the people there is greater reason 
to hold that our Parliament and State 
legislatures are no less representative 
of the will of the people when they 
participate in the process of amend- 
ment of the Constitution. 


1256. But reverting to the con- 
sideration of the character of “an 
amendment of the Constitution”, we — 
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find from decided American cases that 
there are no limits except those ex- 
pressly laid down by the Constitution. 
In Ex parte Mrs. D. C. Kerby, 103 Or. 
612, decided by the Oregon Supreme 
‘Court in 1922 which concerned an 
amendment restoring the death penal- 
ty which had been abolished by a 
previous amendment to the Bill of 
Rights of the State Constitution, the 
following observations in State v. Cox, 
8 Ark 436, were quoted with approval. 
“The Constitution, in prescribing the 
mode of amending that instrument, 
does not limit the power conferred to 
any particular portion of it. and ex- 
cept other provisions by declaring 
them not to be amendable. The gene- 
ral assembly, in amending the Consti- 
tution, does not act in the exercise of 
its ordinary legislative authority of 
its general powers; but it possesses 
and acts in the character and capacity 
of a convention, and is, quoad hoc, a 
convention expressing the supreme 
will of the sovereign people and is 
unlimited in its powers save by the 
Constitution of the United States. 
Therefore, every change in the fun- 
damental law, demanded by the pub- 
lic will for the public good, may be 
made, subject to the limitation above 
named.” , . 3: oy 


1257. In Downs v. City of Bir- 
mingham, 198 Southern Rep 231 the 
Supreme Court of Alabama held that 
an amendment to State Constitution 
may extend to a change in form of 
the State’s Government, which may 
be in any respect except that the 
Government must continue to be a 
republican form of Government as re- 
quired by the U. S. Federal Constitu- 
tion, which was inviolable, and that 
rights acquired under the Constitution 
are subject to constitutional provisions 
permitting amendments to the Consti- 
tution, and no right can be acquired 
under the State Constitution which; 
cannot be abridged by an amendment 
of the Constitution and such a rule ex- 
tends to contract and property rights. 


1258. In Schneiderman v. 
United States of America, (1942) 87 
Law Ed 1796, which was a denaturali- 
zation case on the ground of non- 
allegiance to the “principles” of the 
American Constitution. Murphy J: 
delivering the opinion of the Court 
said, pp. 1808-1809: ‘The constitu- 
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tional fathers, fresh from a revolution, 
did not forge a political strait-jacket 
for the generations to come. Instead 
they wrote Article V and the First 
Amendment, guaranteeing freedom of 
thought, soon followed. Article V con- 
tains procedural provisions for cons- 
titutional change by amendment with- 
out any present limitation whatsoever 
except that no State may be deprived 
of equal representation in the Senate 
without its consent. Cf. National Pre- 
hibition Case (Rhode Island v. Pal- 
mer, (1919) 64 Law Ed. 946.) This pro- 
vision and the many important and 
far-reaching changes made in the 
Constitution since 1787 refute the idea 
that attachment to any particular pro~ 
vision or provisions is essential, or 
that one who advocates radical 
changes is necessarily not attached to 
the Constitution,” 


1259. In Ullmann v. United 
states, (1956) 100 Law Ed 511. Frank- 
furter, J. delivering the opinion of the 
Supreme Court on the privilege 
against self-incrimination (Vth amend- 
ment) which, by the way, is recogniz~ 
ed by our Constitution as a fundamen- 
tal right, quoted with approval Chief 
Judge Macgruder who said “if it be 
thought that the privilege is out-mod-~ 
ed in the conditions of this modern . 
age then the thing to do is to take 
it out of the Constitution, not to whit- 
tle it down by the subtle encroach- 
ments of judicial opinion.” 


1260. Recently in Whitehill v. 
Elkins, (1967) 19 Law Ed 2d, 228. 
Douglas, J., delivering the opinion of 
the Court, observed at p. 231 “If the 
Federal Constitution is our guide, a 
person who might wish to “alter” our 
form of Government may not be cast 
into the outer darkness. For the Cons- 


- titution prescribes the method of “al- 


teration” by the amending process in 
Article V; and while the procedure 
for amending it is restricted, there is 
no restraint on the kind of amend~ 
ment that may be offered.” 


1261. It is unnecessary to mul- 
tiply cases to appreciate the width of 
the amending power in a ‘rigid’ Cons- 
titution. Even the dictionaries bring 
out the same sense. The word ‘amend’ 
may have different nuances of mean- 
ing in different contexts, like “amend 
one’s conduct”, “amend a letter or a 
document”, “amend a pleading”. 
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“amend a law” or “amend a Constitu- 
tion”. We aré concerned with the last 
one, namely, what an amendment 
means in the context of a Constitu- 
tion which contains an amending 
clause. In the Oxford English Dic- 
tionary, Vol. I the word ‘amend’ is 
stated to mean “To make professed 
improvements in (a measure before 
Parliament); formally, to alter in de- 
tail, though practically it may be to 
alter its principle so as to thwart it.” 


1262. Sutherland in his Sta- 
tutes and Statutory Construction, third 
edition, Vol. I. p. 325 has explained 
an “amendatory act”, as any change 
of the scope or effect of an existing 
statute, whether by addition, omis- 
sion, or substitution of provisions, 
which does not wholly terminate its 
existence, whether by an act purport- 
ing to amend, repeal. revise, or sup- 
plement, or by an act independent and 
original in form. 


1263. In Words and Phrases, 
Permanent edition Vol. 3, p. 447 it is 
generally stated that the word ‘amend- 
ment’ involves an alteration or change, 
as by addition, taking away or modi- 
fication. It is further explained that 
the words ‘amend’, ‘alter’, and 
‘modify’ are in general use and their 
meaning is not uncertain. Each means 
to change. A broad definition of the 
word ‘amendment’ would include any 
alteration or change. Further on (458) 
it is explained in the context of a 
Constitution that an ‘amendment’ of a 
Constitution. repeals or changes some 
provision in, or adds something to, the 
instrument amended. Then citing, 198 
southern Rep 231 already referred to, it 
is stated that every proposal which 
effects a change in a Constitution or 
adds to or takes away from it is an 
‘amendment’, and the proposal need 
not be germane to any other feature 
of the Constitution, nor to the feature 
which is amended. 


1264. Similarly citing State v. 
Fulton, 124 NR 172, it is explained 
that the word ‘amendment’, when 
used in connection with the Constitu- 
tion, may refer to the addition of a 
provision on a new and independent 
subject, complete in itself and wholly 
disconnected from other provisions, or 
to some particular article, or section. 
and is then used to indicate an addi- 
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tion to, the striking out, or some 
change in that particular section.” 


1265. In Standard Dictionary 
of Funk and Wagnalls tamendment’ is 
defined as an act of changing a funda- 
mental law as of a political constitu- 
tion or any change- made in it accord- 
ing to a prescribed- mode of proce- 
dure; as to alter the law by amend- 
ei an amendment of the Constitu- 
tion. 


1266. in A Dictionary of the 
Social Sciences edited by Julius Gould 
and William L. Kolb compiled under 
the auspices ofthe UNESCO p. 23, the 
word ‘amendment’ has been explain- 
ed. “The term ‘amendment’, whenever 
used, has the core denotation of al- 
teration or change. Historically the 
change or alteration denoted was for 
the sake of correction or improvement. 
In the realities and controversies of 
politics, however, the nature of correc- 
tion or improvement becomes uncer- 
tain, so that alteration or change re- 
mains the only ‘indisputable meaning 
as the term is applied. Probably the 
most fundamental type of formal 
amendment is that which is constitut- 
ed by the alteration of the formal 
language of written Constitutions. The 
importance ofthe amending procedure 
in a time of serious social change has 
been stated by C. J. Friedrich. ‘A well 
drawn Constitution will provide for 
its own amendment in such a way as 
to forestall as far as is humanly pos- 
sible revolutionary upheavals. That 
being the case the provisions for 
amendment form a vital part of 
most modern Constitutions.’ (Con- 
stitutional Government and De- 
mocracy—Boston 1941 p. 135).” It will 
be thus seen that having regard to 
the object of providing an amendment 
clause in a modern Constitution, 
amendment must stand for alteration 
and: change in its provisions. 


1267. That this was intended 
is clear from the wording of Art. 368. 
The main part of the Article speaks 
only of “an amendment of this Cons- 
titution.” It shows how a proposal for 
amendment becomes part of the Cons- 
titution. The language structure of 
Article 368 recalls the language struc- | 
ture of Article V of the American 
Constitution. There also the words 
used: are “amendment of this Consti- 
tution”. and nothing more. No such 
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supplementary words like “by addi- 
tion, alteration or repeal” are used. 
Yet we have seen that so far as Arti~ 


cle V is concerned an amendment 
under Article V involves alteration 
and change in the Constitution. Arti- 
cle 368 has a proviso which begins 
with these words “provided that if 
such amendment seeks to make any 
change in—(a) Article 54, Article 55, 
Article 73, Article 132 or Article 241, 
or (b) Chapter IV of Part V, Chap. V 
of Part VI, or Chapter I of Part XI, 
or (c) any of the Lists in the Seventh 
Schedule. or (d) the representation of 
States in Parliament, or (e) the provi- 
sions of this article, the amendment 
shall also require to be ratified by the 
legislatures ete. ete.” The proviso, 
therefore, clearly implies that an am- 
endment under Article 368 seeks to 


make a change in the provisions of the 


Constitution. If the amendment seeks 
to make a change in the provisions re- 
ferred to in sub-cls. (a) to (e) then 
only the amendment which makes such 
a change in these provisions requires 
ratification by the State legislatures. 
Otherwise, the amendment making a 
change in other provisions does not 
require ratification. We have already 
observed that the meaning of the word 
‘change’ is uncomplicated and can be 
easily felt and understood. The noun 
‘change’ according to the Shorter Ox- 
ford English Dictionary means “subs~ 
titution or succession of one thing in 
place of another. substitution of other 
conditions; variety.” It also means 
“alteration in the state or quality of 
anything. variation, mutation.” There 
can be no doubt, therefore, that. hav- 
ing regard to the importance of the 
amending clause in our Constitution, 
an amendment contemplates changes 
in the provisions of the Constitution 
which are capable of being effected by 
adding, altering or repealing them, as 
found necessary, from time totime. As 
a matter of fact it is impossible to 
conceive of even the simplest form of 
amendment without adding, altering 
or repealing. If you add some words 
to a provision. of the Constitution you 
thereby alter the provision. If you 
substitute a few words, you alter and 
repeal. Mr. Palkhivala admitted that 
he had no objection whatsoever to an 
amendment improving the Constitu- 
tion so that it can serve the people 
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better. He said that it was open to 
the Parliament to improve the content 
of the Constitution by making neces- 
sary changes. All that would neces- 
sarily imply amendment by way of 
addition. variation or repeal of a pro- 
vision of the Constitution which is 
just what the 24th amendment seeks 
to do. As a matter of fact any amend- 
ment to the Constitution which the 
representatives of the people want to 
make is professedly an improvement. 
No proposer of an amendment of a 
Constitution, whatever his opponents 
may say to the contrary, will ever 
agree that his proposal is retrogres~ 
sive. Therefore, improvement or non- 
improvement cannot be the true test 
of an amendment. Alteration and 
change in the provisions is the only 
simple meaning, which the people for 
whom the Constitution is made, will 
understand. 


1268. Having seen the import- 
ance of the amending clause in a 
Constitution, the philosophy underly- 
ing it and the amplitude of its power, 
it will be improper to try to cut down 
the meaning of the word ‘amendment’ 
in the expression ‘amendment of the 
constitution’ by comparing it with the 
same word used in other provisions of 
the constitution or other statutes in a 
different context. Not that such a 
comparison will in any way serve the 
object with which it is made, but it 
will amount to comparing, in effect, 
two words — one operating on a 
higher plane and the other on a lower. 
The word amendment in the expres- 
sion “amendment of the constitution” 
operates on a higher plane and is sub- 
stantially different in connotation from 
the same word used on a lower plane 
in some other provision of the consti- 
tution or any other statute in an en- 
tirely different context. To say that 
the word ‘amendment’ in ‘amendment 
of the constitution’ is used in a low 
key because padding words like amend- 
ment “by way of addition, variation or 
repeal” are used elsewhere in the con- 
stitution would be to ignore the sta- 
tus of the word ‘amendment’ when 
used in the context of amending 
the constitution. Indeed the ex- 
pression “amendment by way of 
addition, variation or repeal” would 
also amount to “amendment”. But 
it is more appropriately used when 
some distinct provisions of a sta- 
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tute are under consideration and 
even the extreme limit of a repeal of 
‘such provisions is contemplated. In 
the case of anamendment of the consti- 
tution this extreme limit of the repeal 
of the constitution is not. as already 
pointed out, ordinarily contemplated. 
In the present case the comparison 
was principally made with “amend by 
way of addition, variation or repeal” 
in sub-paragraph (1) of paras 7 and 21 
in the Fifth and Sixth Schedules res- 
pectively. In both these cases, Par- 
liament is authorized from time to 
time, by law, to make the amendment 
in any of the provisions of the two 
schedules. The authority is not only 
to add to the provision or vary the 
provision but even repeal the provi- 
sion, Having provided that way in 


sub-paragraph 1 the framers of the 
constitution added sub-para (2) in 


each case, but for which, what was 
done in: accordance with sub-para (1) 
was likely to be misunderstood as an 
amendment of the constitution as des- 
cribed in Article 368. Textually the 
provisions in the Schedules would 
stand amended. But this amendment 
is carried out ‘by law’. On the other 
hand, if even a word in any provision 
of the constitution is changed in ac- 
cordance with Article 368. it is not 
described as an amendment of the 
provision but an Amendment of the 
Constitution with all its wide connota- 
tions: 


1269. In Articles 4 and 169 (2) 
we have just the word ‘amendment’ 
for amending certain provisions of the 
constitution by law, and both of them 
show in their context, without even 
the use of the padding words, that 
such an amendment would be really 
by way of addition, alteration and 
repeal. Then again such amendments 
are expressly taken out of the class of 
“amendment of the constitution for 
the purposes of Article 368” but for 
which they would have amounted tex- 
tually to an amendment. 


1270. Reference was also made 
to the amendment made by the consti- 
tuent assembly in Section 291 of the 
Government of India Act, 1935 where 
similar padding words were used along 
with the word ‘amend’. Here again it 
will be seen that the amendment was 
not an amendment of the constitution 
but an authorization of the Governor 


Statute where a particular 


therein. The article 
the 


of the word ‘amendment’. Since doubts 
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General to amend, by Order, certain - 
provisions relating to the Provincial 
Legislatures which were liable even 10 
be repealed. No implications can be 
drawn with regard to the power under 
Article 368 by a reference to another 
phraseo- 
logy is adopted inits own context. On 
the other hand this may be contrasted 
with the wording of Section 308 (later 
repealed) which provided for ‘the 
amendment of the Act and the Orders 
in council’ on the proposals made by 
the Federal and State legislatures. The 
Act referred to is the Government of 
India Act, 1935. No padding words are 
used in the section although the con- 
text shows that amendment would 
inevitably involve adding, altering or 
repealing certain provisions of the 


Government of India Act or Orders 
in Council. 
127 1. The structure of Arti- 


variation or repeal, any provision œo 
this constitution” is adopted. The 
language structure of I 
nal Article 368 was. however, dif- 









to “the provisions” of the constitution 
commenced with 
words “An amendment of this 
constitution” without reference to any 
provisions. Reference to . “provisions 
of the constitution” 

eschewed, to pad 
“amendment of the constitution” by 
the words “by way of addition, vari- 
tion, or repeal” would have been in- 
appropriate; because such padding was 
likely to give the impression that the 
intention was to amend by addition to 
and, alteration and repeal of, the con- 
stitution, considered as a whole. Neither 
the alteration nor the repeal of the 
constitution, as a whole, could have 


themselves to the Draftsmen. And be- 
cause that was not the intention, we 
have to take the first step of legally 
construing “this constitution” as “every 
provision of the constitution” and then 
import the padding words with re- 
ference to the provision. Such a con- 
struction is perfectly permissible 
having regard to the general meaning 
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were -expressed in the leading majo- 
rity judgment of six Judges in op- 
position to the view of the other five 
Judges, who agreed that the word 
‘amendment’ was wide in its applica- 
tion, the 24th amendment had to 
clarify the position. 


1272. Article V of the Ameri- 
can Constitution used only the words 
“amendment to the constitution, with- 
out any padding like “by way of ad- 
dition, variation or repeal’ and yet no 
body questions the fact that after 
1789. when the constitution was fram- 
ed, there have been several additions, 
alterations and repeals. Actually the 
18th amendment was repealed by the 
21st. 


1273. We thus come to the 
conclusion that so far as the wording 
of Art. 368 itself is concerned, there 
is nothing in it which limits the power 
of amendment expressly or by neces- 
sary implication. Admittedly it is 
a large power. Whether one likes 


it or not, it is not the function 
of the court to invent limitations 
where there are none. Conse- 
quences of wreckless use of the- 


power are political in character with 
which we are not concerned. Conse- 
quences may well be considered in fix- 
ing the scope and ambit of a power, 
where the text of the statute creating 
the power is unclear or ambiguous. 
Where it is clear and unambiguous, 
courts have to implement the same 
without regard to consequences good 
or bad, just or unjust. In Vacher’s 
case, 1913 AC 107 Lord Shaw observed 
at page 126 “Were they (words) am- 
biguous, other sections or sub-sections 
might have to be invoked to clear up 
their meaning; but being unambigu- 
ous, such a reference might distort 
that meaning and so produce error. 
And of course this is a fortiori the 
case, if a reference is suggested, not 
to something within, but to considera- 
tions extraneous to, the Act itself. If, 
for instance, it be argued that the 
mind of Parliament “looking before 
and after,” having in view the past 
history of a question and the future 
consequences of its language, must 
have meant something different from 
what is said, then it must be answer- 
ed that all this essay in psychological 
dexterity may be interesting, may 
help to whittle language down or 
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even to vaporise it, but is a most dan- . 
interpreter - 


gerous exercise for any 
like a Court of law, whose duty is 
loyally to accept and plainly to. ex- 
pound: the simple words employed.” 
1274. We have to see next 
whether there are express limitations 
on the amending power elsewhere in 
the constitution. The only provision to 


which our attention is drawn in Arti- - 


cle 13 (2). The article, before its 
amendment by the 24th amendment, 
was as follows: 


“13. (1) All laws in force in the 


territory of India immediately before ; 


the commencement of this Constitu- ! 


` ~ 


tion, in so far as they are inconsistent ji 
with the provisions of this Part, shall, : 


to the extent of such inconsistency, be 
void. 


(2) The State shall not make any . 


law which takes away or abridges the — 


rights conferred by this Part and any 
law made in contravention of this 
clause shall, to the extent of the con- 
travention be void. 


(3) In this article, unless the con- 
text otherwise requires,— 

(a) “law” includes any Ordinance, 
order, bye-law, rule, regulation, noti- 
fication, custom or usage having in 
the territory of India the force of law; 
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(b) “laws in force” includes laws | 


passed or made by Legislature 


or , 


otherwise competent authority in the . 
territory of India before the commence- . 


ment of' this Constitution and not pre- 


viously repealed, notwithstanding that 


any such law or any part thereof may 


not be then in operation either at all . 


or in particular areas.” 

It is obvious from Article 13 (1) and 
(2) that the intention was to make 
the fundamental rights paramount 
and invalidate all laws which were 
inconsistent with the fundamental 
rights. On the commencement of the 


Constitution of India there could not ` 


possibly be a vacuum with regard to 
laws and, therefore, by Article 372 (1) 


all the laws in force in the territory : 


of India immediately before the com- 
mencement of the Constitution were 
continued in force until altered or re- 
pealed or 
legislature or other competent autho- 
rity. Such laws which were in force 
before the commencement of the con- 
stitution and were continued under 
Article 372 (1) were, in the first in- 


amended by a competent — 


nt ee e 


» 1798 S.C. [Prs. 1274-76] Kesavananda v. 
‘stance, declared void to the extent of 


their inconsistency with the provisions 


: of Part III containing the fundamental 
' rights. 


As to future laws provision 
was made under clause’ (2) which com- 
manded that the State shall not make 


, a law which takes away or abridges 
, the rights conferred by Part IIT and 
' further added that any law made in 


contravention of the clause would be 
void to the extent of the contraven- 
tion, 


1275. It.was contended before 


' us that an amendment of the constitu- 
| tion under Article 368 was a law made 


' Article 248 read with the 


by the State and, therefore, to the 
extent that it contravened clause (2) 
it would be void. The submission was 
similar to the one made in Golak 
Nath’s case which was upheld by the 
majority of six Judges. In the leading 
majority judgment it was held that 
it was a law which was made under 
residuary 


entry 97 of List I of the Seventh 


Schedule and, therefore, would be 
void if it took away or abridged .any 
of the fundamental rights. Hidaya- 


- tullah, J. who agreed with the conclu- 


sion did not agree that the power to 
amend was traceable to the residuary 
article referred to above. Nevertheless 
he held “it was indistinguishable from 
the other laws of the land for the pur- 
pose of Article 13 (2). The other five 
Judges who were in the minority 
agreed substantially with the view 
taken in Sankari Prasad’s case and by 
the majority in Sajjan Singh’s case 
that this was not a law within the 
meaning of Article 13 (2) because, in 


. their opinion, an amendment of the 


constitution under Article 368 was an 
act in exercise of the constituent power 
and was, therefore, outside the con- 


= trol of article 13 (2). 


1276. Mr. Palkhivala sub- 
mitted that he was not interested in 
disputing where the power to amend 
actually lay. Even assuming, he con- 
tended, the power to amend was to 


. be found in Article 368, the worst that 


could be said against him was that 
the amendment was a constitutional 
law and in his submission even such 


a law would be taken in by Art. 13 


(2). In this connection he argued that 
there were certain laws made in the 
Indian States or even other laws 
which could be properly described as 
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constitutional laws which continued in 
force after the commencement of the 
constitution and came within the cate- 
gory described in Article 13 (1) and, 
therefore, there was no reason why an 
amendment of the constitution which 
was also a constitutional law should 
not come within the prohibition of 
Article 13 (2). The Indian Indepen- 
dence Act, 1947 and the Government 
of India Act, 1935 which were the two 
main constitutional statutes in accord- 
ance with which the country had been : 
governed had been specifically repeal- 
ed by Article 395.: No other statute of 
Similar competence and quality sur- 
vived our constitution. If may be that 
certain statutes of the States and other 
constitutional documents may have 
continued in force as laws under Arti- 
cle 13 (1) but it would be wrong to 
conclude therefrom that an amend- 
ment of the constitution, also being a 
constitutional law, would be deemed 
to have been included in the word 
‘law’ in Article 13 (2). We must be 
clear as to what ‘constitutional law 
means in a written constitution. Jen- 
nings in his The Law and the Consti- 


‘tution (fifth edition), pp. 62-65 points 


out that there is a fundamental dis- 
tinction between constitutional law 
and the rest of the law and that the 
term ‘constitutional law’ is never used 
in the sense of including the law of 
the constitution and the law made 
under it. In the context of the ques- 
tion in issue, we are concerned with 
our constitution which is the supreme 
fundamental law, on the touchstone of 
which the validity ofall other laws— 
those in force or to be made by the 
State—is to be decided and since an 
amendment of the supreme law takes 
an equal place, as already pointed out, 
with the rest of the provisions of the 
constitution we have to see whether 
an amendment of such quality and 
superiority is sought to be invalidated 
by Article 13 (2). Other laws in force 
at the time of the commencement of 
the constitution consisting of state 
treaties or state statutes were not laws 
of this superior category. In fact Arti- 
cle 372 (1) itself shows that if they 
were to continue in force they were 
to do so subject to the other provisions 
of this constitution and were liable 
to be altered or repealed or amended 
by a competent legislature or other 
competent authority. All such laws 
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though vaguely described as constitu- 
tional were made absolutely subordi- 
nate to the constitution, In that res- 
pect they were no better than any 
other laws which were continued in 
force after the commencement of the 
constitution and to the extent that 
they were inconsistent . with the 
fundamental rights, they stood on 
the same footing as any other 
laws which continued in force 
after the commencement of the con- 
stitution. Their status was entirely 
subordinate to the constitution. On the 
other hand, the stature of a constitu- 
tional amendment, as already seen, 1s 
the stature of the constitution itself 
and, therefore, it would be wrong to 
equate the amendment of the constitu- 
tion with a so-called constitutional law 
or document which survived after the 
commencement of the constitution 
under Article 372 (1). 


1277. An amendment ‘of the 
constitution cannot be regarded as a 
law as understood in the constitution. 
The expressions ‘law’, ‘by law’, ‘make 
a law’, are found scattered through- 
out the constitution. Some articles, as 
shown by Bachawat, J. in Golak Nath’s 
case at pages 904 and 905, are express- 
ly continued until provision is made 
by law. Some articles of the constitu- 
tion continue unless provision is made 
otherwise by law; some continue save 
as otherwise provided by law. Some 
articles are subject to the provisions 
of any law to be made and some are 
expressed not to derogate from the 
power of making laws. Articles 4, 
169, para 7 of the Fifth Schedule and 
para 21 of the Sixth Schedule em- 
power the Parliament to amend the 
provisions of the first, fourth, fifth 
and sixth schedules by law. A refer- 
ence to all these articles will show 
that in all these articles the expres- 
sion ‘law’ means a law made by the 
Parliament in accordance with its 
ordinary legislative procedure. On the 
other hand, it is a point worthy of 
note that Article 368 scrupulously 
avoids the use of the word ‘law’. After 
the proposal for amendment, intro- 
duced in Parliament in the form of a 
Bill, is passed by the two Houses sepa- 
rately with the requisite majority and 
is assented to by the President with 
prior ratification by the requisite num- 
ber of States in certain cases mention- 


Kesavananda v. State of Kerala (Palekar J.) [Prs. 1276-78] S. C. 1799 


ed in the proviso, the proposed amend- 
ment writes itself into the constitution 
as a part of it. It is not passed, as al- 
ready pointed out, as any other law is 
passed by the ordinary procedure by 
competent legislatures. The ratifica- 
tion by the State legislatures by a 
resolution is not a legislative act. The 
whole procedure shows that the 
amendment is made by a process dif- 
ferent from the one which is compul- 
sory for any other laws made by the 
Parliament or the State legislatures, 
and hence advisedly the term ‘law’ 
seems to have been avoided. In doing 
this the framers of the constitution 
might have been influenced by the 
view held by many jurists in America 
that Article V of the American Con- 
stitution to which Article 368 conforms 
to some extent in its language struc- 
ture don’t regard an amendment of 
the constitution as a legislative act. 
Finer called it, as we have already 
seen, the constitution itself. “In pro- 
posing a constitutional amendment, 
the legislature is not exercising its 
ordinary legislative function.” Corpus 
Juris Secundum, Vol. 16 pp. 48, 49. 
“Under Article V of the American 
constitution the proposal by the Con- 
gress for amendment and the ratifica- 
tion by the States are not acts of 
legislation.” Burdick — The Law of 
the American Constitution, pp. 40, 42. 


“Ratification by the States is not a 


legislative act”? — Weaver 
tional Law and its 
p. 50. 


Constitu- 
Administration, 


1278. Secondly, we find in 
several places in our constitution the 
two words ‘constitution’ and the ‘law’ 
juxtaposed which would have been 
unnecessary if the word ‘law’ includ- 
ed the constitution also. For example, 
in the oath of the President mention- 
ed in Article 60 and of the Governor 
of a State in Article 159 it would have 
been sufficient for him to swear that 
he would “preserve, protect and 
defend the laws” instead of swearing 
that he would “preserve, protect and 
defend the constitution and the law.” 
Similarly the Attorney General under 
Article 76 and the Advocates~Gene- 
ral of the States under Art. 165 need 
have merely sworn that he would 
“discharge the functions conferred on 
him by law” instead of that “he would 
discharge the functions conferred by 
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and under this constitution or any 
other law for the time being in force.” 
Similar is the case with the oaths 
prescribed in the IIIrd Schedule for 
the Judges of the Supreme Court and 
' the High Courts and the Comptroller 
_ and Auditor General. Indeed it is quite 
possible to urge that the constitution 
has been specially mentioned in order 
to emphasize its importance. But that 
is the very point. Its importance lies 
in its supremacy over all kinds of 
other laws — a special position which 
the framers ofthe constitution, thoro- 
_ughly acquainted with federal and 
quasi-federal constitutions of the more 
important countries in the world, must 
' have always known. In any case they 
knew that the constitution was dis- 
tinct from other laws. On that footing 
it would be only reasonably expected 
that if an Amendment, not being of 
, the nature of an ordinary law, was in- 
` tended to be included in the word 
‘law’ in Art. 13 (2), it would have been 
specifically mentioned in the definition 
of the word ‘law’ given in clause 3 (1) 
: of Article 13. The definition is an in- 
' clusive definition. It does not mention 
-~ enacted law or statute law in the de- 
finition, apparently because nobody 

needs to be told that an act of a legis- 
~ lature is law. But it includes such 
_ things like an Ordinance, Order, bye- 
- law, rule, regulation. notification, cus- 


' tom or usage in order to clarify that ` 


. although the aforesaid are not enact- 
ments of a legislature, they were still 
‘law’ falling within the definition. An 
objection seems to have been antici- 
pated that ordinances, orders, by-laws 
ete., not being the acts of a legisla- 
ture, are not laws. That apparently 
was the reason for their specific in- 
clusion. If, therefore, an amendment 
of the constitution was intended to be 
= regarded as ‘law’, not being an ordi- 
' nary statute of the legislature, it had 
‘ the greatest claim to be included spe- 
' cifically in the definition. Its omission 
- is, therefore, very significant. 


1279. The significance lies in 
the fact that the constitution or its 
. Jamendment is neither a law in force 
within the meaning of Article 13 (1) 
continued under Article 372 (1); nor 
can it be regarded as a law made by 
. ithe State within the meaning of Arti- 
cle 13 (2). The bar under Art. 13 (2) 
is not merely against law but 
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a law made by the State. A fun- 
damental right conferred by Part III 
could not be taken away or abridged 
by law made by the “State”. To leave 
no doubt as to what the ‘State’ means, 
Part III, containing the fundamental 
rights, opens with the definition of 
the word “State” in article 12. Accord- 
ing to that definition the State inclu- 
des the Government and the Parlia- 
ment of India and the Government 
and the Legislature of each of the 
States and all local or other authorities 
within the territory of India or under 
the control of the Government of 
India. The definition thus includes all 
governmental organs within the terri- 
tories of. India and these governmen- 
tal organs are either created under the 
constitution or under the laws adopted 
by the constitution under Art. 372. In 
other words, they are all organs or 
agencies operating under the constitu- 
tion owing superior obligation to the 
constitution. It would be, therefore, 
wrong to identify ‘State’ in Art. 13 (2) 
with anything more than the instru- 
ments created or adopted by the con- 
stitution and which are required to 
work in conformity with the constitu- 
tion. Nor can the word ‘State’ be 
regarded as standing for a Nation or 
a conglomeration of all the govern- 
mental agencies. The Nation is an 
amorphous conception. The bar under 
Article 13 (2) is against concrete inst 
rumentalities of the State, instrumen- 
talities which are capable of making a 
law in accordance with the constitu- 
tion. 

1280. By its very definition as 
discussed earlier, a body or set of 
bodies exercising, as indicated in the 
constitution, sovereign constituent 
power whether in a ‘flexible’ or a 
‘rigid’ constitution -is not a govern- 
mental organ owing supreme obliga- 
tion to the constitution. The body or 
bodies operate not under the constitu- 
tion but over the constitution. They 
do not, therefore, while amending the 
constitution, function as governmental 
organs and, therefore, cannot be re- 
garded as the State for the purposes 
of Part III of the constitution. 


1281. We thus reach the con- 
clusion that an amendment of the 
constitution is not a law made by the 
State and hence Article 13 (2) would 
not control an amendment of the con- 
stitution. 
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1282. The same conclusion is 
arrived at by a slightly different ap- 
proach. Article 13 (2) speaks of a law 
‘twhich becomes void to the extent it 
takes away or abridges a fundamental 
right as conferred by certain articles 
or provisions in Part III of the Cons- 
titution. Thus it embodies the doctrine 
of ultra vires well known in English 
law. In other words. it is a law about 
which one can predicate  voidability 
with reference to the provisions of 
the constitution. This is possible only 
when it is a law made by the organs 
of the State. When an amendment is 
made, we have already shown, it be- 
comes part of the coristitution, taking 
an equal status with the rest of the 
provisions of the constitution. Voidabi- 
lity is predicated only with reference 
to a superior law and not an equal 
Naw. There is no superior law with 
reference to which its voidability can 
be determined. Indeed, if the amend- 
ment cannot entirely fit in with some 
other provisions of the constitution 
the courts might have to reconcile the 
provisions, as was done in Venkatara~ 
mana v. State of Mysore, 1958 SCR 
895 = (AIR 1958 SC 255) in which 
the fundamental right under Article 
26 (b) was read subject to Article 25 
(2) (b) of the constitution. The point, 
however, is that courts have no 
jurisdiction to avoid one provision of 
the law with reference to another 
provision of the same law. It becomes 
merely a matter of construction. It 
follows, therefore, that an amendment 
of the Constitution not being liable to 
be avoided with reference to a 
superior law is not alaw about which 
you can predicate avoidability and, 
hence. stands outside the operation of 
Article 13 (2). 


1283. If the fundamental rights 
in Part III were unamendable, noth- 
ing would have been easier than to 
make a specific provision about itin 
Part XX which dealt specifically with 
the subject ofthe amendment of the 
Constitution. That was the proper place. 
Article V of the American Constitu- 
tion clearly indicated the two sub- 
jects which were wunamendable. The 
Draft Constitution shows that. as a 
matter of fact, there was Article 305 
under the subject “amendment of the 
Constitution” and that article had 
specifically made some parts of the 
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Constitution unamendable. Later, Arti- 
cle 305 was deleted and the main 
amending article in the Draft Consti- 
tution, namely, Article 304 appeared 
in the garb of Article 368 . of the 
Constitution with some additional sub- 
jects in the proviso. 

1284. In adopting the distinc- 
tion between the ‘Constitution’ and 
‘the law’ the framers of the Constitu- 
tion did not create any new concept 
of the law being subordinate to the 
Constitution. That was a concept 
which was well recognized in Federal 
Constitutions specially providing for 
the amendment of the Constitution by 
a special procedure. 

1285. Nobody disputes that 
law in its widest sense includes cons- 
titutional law as it does natural law, 
customary law or ecclesiastical law. 
The point is whether in our Constitu- 
tion ‘law’ includes an “amendment of 
the Constitution”. As already shown 
our Constitution has maintained a 
meticulous distinction between ordi- 
nary law made by the legislature by 
ordinary legislative procedure and an 
amendment of the Constitution under 
Article 368. This is highlighted even 
when certain provisions of the Cons- 
titution are amended by ordinary law. 
As already shown Articles 4, 169 and 
paras 7 and 22 of the Fifth and Sixth 
Schedules respectively permit the 
Parliament to make ‘by law’ certain 
amendments in the Constitution. but 
in every case it is further provided 
that such an amendment made ‘by 
law’ shall not be deemed to be an 
amendment of the Constitution for the 
purposes of Article 368. When such 
a distinction is maintained between 
‘law’ and ‘an amendment of the Cons- 
titution’ the same cannot be impaired 
by reference to the word ‘law’ used 
by the Privy Council in a more com- 
prehensive sense in McCawley’s case 
and Rana Singhe’s case, 1965 AC 172. 
In the former the Constitution was a 
flexible Constitution. In the latter, 
though it was a controlled Constitu- 
tion the provision with regard to the 
amendment of the Constitution name- 
ly Section 29 (4) of the Ceylon (Cons- 
titution) Order in Council was part of 
Section 29 which specifically dealt 
with the making of laws and came 
under the subject heading of Legisla- 
tive power and procedure. In both 
cases the legislature was sovereign 
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and as often happens in legislatures, 
principally modelled after the British 
Parliament, the distinction between 
constitutional law and ordinary law 
becomes blurred and the use of the 
word ‘law’ to describe a constitutional 
law is indeterminate. We are, how- 
ever, concerned with our Constitution 
and cannot ignore the distinction 
maintained by it in treating ordinary 
laws as different from the amend- 
ment of the Constitution under Arti-~ 
cle 368. The forms of oath in the 
Ird Schedule referring to “Constitu- 
tion as by law established” prove no- 
thing to the contrary because as “by 
law established” merely means Consti- 
tution “as legally established.” There 
is no indication therein of any intended 
dichotomy between ‘law’ and ‘the Con- 
stitution’, 


1286. Reference was made to 
the constituent assembly debates and 
to the several drafts of the Constitu- 
tion to show how the original provi- 
sion which culminated in Article 13 
underwent changes from time to time. 
They hardly prove anything. The fact 
that initially Article 13 was so word- 
ed as not to override the amendment 
of the fundamental rights, but later 
the Drafting Committee dropped that 
provision does not prove that the 
framers of the Constitution were of 
the view that Article 13 (2) should 
reach an amendment of the Constitu- 
tion if it abridged fundamental rights. 
It had been specifically noted in one 
of the notes accompanying the first 
draft that Article 13 (2) would not 
control an amendment of the Consti- 
tution and, therefore. any clarification 
by a special provision to the effect 
that fundamental rights are amend- 
able was not necessary except by way 
of abundant caution. (See: Shiva Rao 
“The Framing of'India’s Constitution,” 
Vol. IV, page 26). That was apparent- 
ly the reason for deleting that part 
of Article 13 which said that Art. 13 
should not come in the way of an 
amendment to the Constitution by 
which fundamental rights were abrid- 
ged or taken away. Neither the 
speeches made by the leaders connect- 
ed with the drafting of the Constitu- 
tion nor their speeches (the same con- 
stituent assembly had continued as the 
provisional Parliament) when the first 
amendment was passed incorporating 


serious inroads into the fundamental 
rights conferred by Article 15, 19 and 
31 show that the fundamental rights 
were intended or understood to be 
unamendable—rather the contrary. 


1287. |The further argument 
that fundamental rights are inalien- 
able natural rights and, therefore, un- 
amendable so as to abridge or take 
them away does not stand close scru- 
tiny. Articles 13 and 32 show that 
they are rights which the people have 
“conferred” upon themselves. A good 
many of them are not natural rights 
at all. Abolition of untouchability 
(Article 17) abolition of titles (Art. 18); 
protection against double jeopardy 
(Article 20 (2) ); protection of child- 
ren against employment in factories 
(Article 24); freedom as to attendance 
at religious instruction or. religious 


worship in certain educational in- 
stitutions (Article 28) are not 
natural rights. Nor are all the 


fundamental rights conceded to all as 
human beings. The several freedoms 
in Article 19 are conferred only on ci- 
tizens and not non-citizens. Even the 
rights conferred are not in absolute 
terms. They are hedged in and res- 
tricted in the interest of the general 
public, public order, public morality, 
security of the State and the like 
which shows that social and political 
considerations are more important in 
our organized society. Personal liberty 
is cut down by provision for preven- 
tive detention which, having regard 
to the conditions prevailing even in 
peace time, is permitted. Not a few 
members of the constituent assembly 
resented the limitations on freedoms 
on the ground that what was confer- 
red was merely a husk. Prior to the 
Constitution no such inherent inalien- 
ability was ascribed by law to these 
rights, because they could be taken 
away by law. 


1288. The so-called natural 
rights which were discovered by phi- 
losophers centuries ago-as safeguards 
against contemporary political and so- 
cial oppression have in course of time, 
like the principle of laissez faire in 
the economic sphere, lost their utility 
as such in the fast changing world 
and are recognized in modern politi- 
cal Constitutions only to the extent 
that organized society is able to res- 
pect them. That is why the Constitu- 
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tion has specifically said that the 
rights are conferred by the people on 
themselves and are thus, a gift of the 
Constitution. Even in the most ad- 
vanced and orderly democratic socie- 
ties in the world in which political 
equality is to a large extent achieved, 
the content of liberty is more and 
more recognized to be the product of 
social and economic ‘justice without 
which all freedoms become meaning- 
less. To claim that there is equal op- 
portunity in a society which encour- 
ages or permits great disparities in 
wealth and other means of social. and 
political advancement is to run in the 
face of facts of life. Freedoms are 
not intended only for the fortunate 
few. They should become a reality 
for those whose entire time is now 
consumed in finding means to keep 
alive. The core philosophy of the 
Constitution lies in social, economic 
and political justice—one of the prin- 
cipal objectives of our Constitution as 
stated in the Preamble and Art. 38. 
and any move on the part of the so- 
ciety or its Government made in the 
direction of such justice would inevit- 
ably impinge upon the “sanctity” at- 
tached to private property: and the 
fundamental right to hold it. The 
Directive Principles of State Policy, 
which our Constitution commands 
should be fundamental in the gover- 
nance ofthe country, require the State 
to direct its policy towards securing 
to the citizens adequate means of 
livelihood. To that end the ownership 
and control of the material resources 
of the community may be distributed 
to serve the common good, and care 
has to be taken that the operation of 
the economic system does not result in 
the concentration of wealth and means 
of production to the common detri- 
ment. See: Articles 37 to 39. This 
mandate is as important for the 
State as to maintain individual free- 
doms and, therefore, in the final ana- 
lysis it is always a continuous endeav- 
our of a State, having the common 
good of the people at heart. so to har- 
monize the Directive Principles and 
the fundamental rights that, so far as 
property rights are concerned, the un- 
limited freedom to hold it would have 
to undergo an adjustment to the de- 
mands of the State ‘Policy dictated by 
the Directive Principles. Deprivation 
of property in one form or other and 
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even expropriation would, in the eyes 
of many, stand justified in a demo- 
cratic organization as long as those 
who are deprived. do not earn it by 
their own effort or: otherwise fail to 
make adequate return to the society 
in which they live. The attribute of 
‘sacredness’ of property vanishes in 
an egalitarian society. And once this 
is accepted and deprivation and expro- 
priation are recognized as inevitable 
in the interest of a better social or- 
ganization in which the reality of li- 
berty and freedom can be more wide- 
ly achieved, the claim made on behalf 
of property that it is an immutable 
and inalienable natural right loses its 
force. One cannot lift parts of the 
Constitution above it by ascribing ul- 
tra-constitutional virtues to them. The 
Constitution is a legal document and 
if it says that the whole of it is 
amendable, we cannot place the fun- 
damental rights out of bounds of the 
amending power. It is essential to note 
in the present case that though the 
plea was generally made on behalf of 
all fundamental rights, the fundamen- 
tal right with which we are concern- 
ed, principally, is the right to pro- 
perty. It will be sufficient to note 
here that in modern democracies the 
tendency is not to recognize right to 
property as an inalienable natural 
right. We can do no better than quote 
here a few passages from W. Fried- 
mann’s Legal Theory, fifth edition, 
1967. 


“The official doctrine of the 
modern Roman Catholic Church. from 
Rerum Novarum (1891) onwards, and 
of most neo-scholastic philosophers, is 
that the right of private property is a 
dictate of natural law. But St. Thomas 
Aquinas and Suarez strongly deny the 
natural law character of the right of 
private property and regard it (rightly 
as I believe) merely as a matter of 
social utility” p. 357. 


“When faced with the solu- 
tion of concrete legal problems, we 
find time and again that natural law 
formulae may disguise but not solve 
the conflict between values, which is 
a problem of constant and painful 
adjustment between competing inter- 
est, purposes and policies. How-to re- 
solve this conflict is a matter of ethi- 
cal or political evaluation which finds 
expression in current legislative poli- 


Pa 


" have been the liberal 
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cies and to some extent in the im- 
pact of changing ideas on judicial in- 
terpretations. And. of course, we all 
have to make up our minds as res- 
ponsible human beings and citizens 
what stand we will take, for example, 
in the tension between State security 
and individual freedom. The danger is 
that by giving our faith the halo of 
natural law we may claim for it an 
absolute character from which it is 
only too easy to step to the condem- 
nation or suppression of any different 
faith.” pp. 357-358. 


“The time is past when Wes- 
tern beliefs can be regarded as a 
measure of all things. Nor will the 
natural law hypothesis aid much in 
the solution of the agonising problem 
of the limits of obedience to positive 
law.” p. 359; 


“The main forces in the develop- 
ment of modern democratic thought, 
idea of indivi- 
dual rights protecting the individual, 
and the democratic idea proper, pro- 
claiming equality of rights and popu- 
lar sovereignty. The gradual extension 
of the idea of equality from the poli- 
tical to the social and economic field 
has added the problems of social se- 
curity and economic planning. The im- 
plementation and harmonisation of 
these principles has been and con- 
tinues to be the main problem of de- 
mocracy.” p. 398. 

“But democratic communities 
have universally, though with vary- 
ing speed and intensity, accepted the 
principle of social obligation as limit- 
ing individual right.” p. 399. 


“But modern democracy, by the 
same process which has led to the in- 
creasing modification of individual 
rights by social duties towards neigh- 
bours and community, has every- 
where had to temper freedom of pro- 
perty with social responsibilities at- 
tached to property. The limitations 
on property are of many different 
kinds. The State’s right of taxation, 
its police power and the power of ex- 
propriation—subject to fair compen- 
sation—are examples of public res- 
trictions on freedom of property which 
are now universally recognized and 
used. Another kind of interference 
touches the freedom of use of pro- 


-perty. through the growing number of 


social obligations attached by law to 
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the use of industrial property, or con- 
tracts of employment.” p. 405. 


“The degree of públic control over 
private property depends largely on 
the stringency of economic conditions. 
Increasing prosperity and availability 
of consumer goods has led to a drastic 
reduction of economie controls and 
a trend away from socialisation in 
Europe. But in the struggling new de- 
mocracies such as India, poor. in capi- 
tal and developed resources, and jeal- 
ous of their newly-won sovereignty 
public planning and control over vital 
resources are regarded as essential. 
The Constitution of the West German 
Republic of 1949, which reflects a 
blend of American British and post- 
war German ideas on the economic as- 
pects of democracy, lays down that 
land, minerals and means of produc- 
tion may be socialised or be subjected 
to other forms of public control by a 
statute which also regulates compen- 
sation. Such compensation must 
balance the interests of the community 
and those of the individual and leave 
recourse to law open to the person 
affected. This still permits wide di- 
vergencies of political and economic 
philosophy, but in the recognition of 
social control over property, including 
socialisation as legitimate though not 
a necessary measure, it reflects the 
modern evolution of democratic ideas. 
Between the capitalistic democracy of 
the United States and the Social de- 
mocracy of India there are many 
shades and variations. But modern de- 
mocracy looks upon the right of pro- 
perty as one conditioned by social res- 
ponsibility by the needs of society, by 
the “balancing of interests” which 
looms so large in modern jurispru- 
dence, and not as preordained and un- 
touchable private right.” p. 406. 


1289. Nor is it correct to des- 
cribe the fundamental rights, includ- 
ing the right to property, as rights 
“reserved” by the people to themsel- 
ves. The Constitution does not use 
the word “reserved”. It says that the 
rights are “conferred” by the people 
upon themselves. suggesting thereby 
that they were a gift of the Constitu- 
tion. The Constitution had, therefore, 
a right to take them away. This is 
indirectly recognised in Golak Nath’s 
ease where the majority has conceded 
that all the fundamental rights could 
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be taken away by a specially conven- 
ed constituent assembly. When rights 
are reserved by the people the normal 
mode, as in the several States of 
America, is a referendum, -the under- 
lying principle being that ultimately 
it is the people, who had given the 
Constitution and the rights therein, 
that could decide to take them away. 
In our Constitution the people having 
entrusted the power to the Parlia- 
ment to amend the whole of the Cons- 
titution have withdrawn themselves 
from the process of amendment and 
hence clearly indicated that there was 
no reservation. What the Constitution 
conferred was made revocable, if ne- 
cessary, by the amendatory process. 
In my view, therefore, Article 13 (2) 
does not control the amendment of 
the Constitution. On that conclusion, 
it must follow that the majority de- 
cision in Golak Nath’s case is not cor- 
rect. 

1299. No reference was made 
to any other provision in the Consti- 
tution as expressly imposing a limita- 
tion on the Amending Power. 

1291. It was next contended 
that there are implied or inherent 
limitations on the amendatory power 
in the very structure of the Constitu- 
tion, the principles it embodies, and 
in its essential elements and features 
(described briefly as essential fea- 
tures). They are alleged to be so 
good and desirable that it could not 
have been intended that they were 
liable to be adversely affected by 
amendment. Some of the essential 
features of the Constitution were cata- 
logued as follows: 
supremacy of the Consti- 


sovereignty of India; 
integrity of the country; 
democratic way of life. 
Republican form of Gov- 


(6) The guarantee of basic human 
rights referred to in the Preamble 
and elaborated as fundamental rights 
in Part III of the Constitution; 

(7) A secular ‘State; 

, (8) A free and independent judi- 
aiary; l 

(9) The dual structure of the 
Union and the States; 

(10) The balance between the le- 
gislature, the executive and the judi- 
ciary; 
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(11) A Parliamentary form of 
Government as distinct from Presiden- 
tial form of Government; 

(12) The amendability of the 
Constitution as per the basic scheme 
of Article 368. 


1292. Jhese. according to Mr. 
Palkhivala, are some of the essential 
features of the Constitution and they 
cannot be substantially altered by the 
amendatory process. 


1293. A question of very wide 
import is raised by the submission. 
So far as the present case is concern- 
ed, the 24th amendment does no more 
than give effect to Parliaments ac- 
ceptance of the view taken in Sankari 
Prasad’s case, the majority in Sajjan 
Singh’s case and the minority in Golak 
Wath’s case with regard to the nature 
of the amending power in relation to 
fundamental rights. It is clarificatory 
of the original Article 368. What was 
implicit in Art. 368 is now made ex- 
plicit and the essence of Art. 368 is 
retained. Therefore, -there can be no 
objection to the 24th Amendment on 
the ground that any essential feature 
of the Constitution is affected. 


1294. The 25th Amendment in- 
troduces some abridgement of the 
fundamental right to property. Right 
to property has been subject to 
abridgment right from the Constitu- 
tion itself (See: Art. 31 (4) & (6)) and 
the 25th amendment is a further in- 
road on the right to property. In 
Golak Nath’s case, the first, fourth and 
the seventeenth amendments were held 
by the majority as having contravened 
Article 13 (2). Nevertheless the am- 
endments were not struck down but 
permitted to continue as if they were 
valid. Since I have come to the con- 
clusion that Article 13 (2) does not 
control an amendment of the Consti- 
tution, it must be held that all previ- 
ous amendments-to the Constitution. 
so far made, could not be challenged 
on the ground of repugnancy to Arti- 
cle 13 (2). It follows that any amend- 
ment of the Constitution cannot be 
challenged on that ground, and that 
would be true not only of the 24th 
amendment but also the 25th amend- 
ment, and the 29th amendment. - 


1295. The question still survives 
whether the 25th amendment and the . 
29th amendment are invalid because, 
as contended by Mr. Palkhivala, an 
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essential ` feature of the Constitution 
has been substantially affected. The 
argument proceeds on the assumption 
that in the absence of any express 
limitation on the power of amendment 
all the provisions in the Constitution 
are liable to be amended. He agrees, 
on this assumption, that even fund- 
amental rights may be somewhat 
abridged if that is necessary. In this 
connection, he referred to the first am- 
endment by which Articles 15 and 19 
were amended and in both these cases 
the amendment did abridge the fun- 
damental rights. Similarly he conced- 
ed that Articles 31-A and 31-B were 
amendments whereby the rights in 
landed estates were extinguished or 
substantially affected, but that was in 
the interest of agrarian reform, a fact 
of supreme importance in the Indian 
polity which could not have been ig- 
nored for long and to whichthe Rul- 
ing party was committed for a long 
time. Thus although there had been 
amendments which abridged funda- 
mental rights, these amendments in 
his submission did not go to the length 
of damaging or destroying the funda- 
mental rights. According to him they 
had not reached the ‘core’ of the rights. 
In other words, his submission is that 
there are some very good and desir- 
able things in the Constitution. One 
of them is fundamental rights, and 
though these fundamental rights could 
be abridged somewhat, it was not per- 
missible to affect by amendment the 
core of the fundamental rights, includ- 
ing the core of the right to property. 
For this argument he relies on the 
basic scheme of the Constitution as 
first promulgated and contends that 
any Amendments made thereafter, in- 
cluding the 24th Amendment, would 
not affect his argument, because, ac- 
cording to him, every one of them 
must be evaluated on the principles 
and . concepts adopted in that basic 
scheme. His further submission was 
that if such a core of a fundamental 
right is damaged or destroyed by an 
amendment. such an amendment is il- 
legal and, therefore, liable to be 
struck down by this Court as the 
guardian of the Constitution. It neces- 
sarily follows from the submission 
that Mr. Palkhivala wanted this Court 
to decide whether by any particular 


amendment the core of an essential 
feature like a fundamental right has 
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been damaged or destroyed—-un- 
doubtedly a terrifying responsibility 
for this Court to undertake. It may 
appear as very odd that while the 
framers of the Constitution did not 
think it necessary to expressly ex- 
clude even one provision of the 
Constitution from þeing amended, they 
still intended that this Court, as the 
guardian of the Constitution, should 
make parts of it unamendable by im- 
plying limitations on the Amending 
power. Indeed this Court is a guar- 
dian of the Constitution in the sense 
that it will not permit its contraven- 
tion by any of its instrumentalities, 
but it cannot constitute itself a guar- 


dian against change constitutionally 
effected. 
1296. Though the argument 


had a wide sweep, namely, that the 
several essential features catalogued 
by Mr. Palkhivala were not liable to 
be damaged or destroyed, in the ulti- 
mate result the case really boils down 
to whether the core of the fundamen- 
tal right to property has been damag- 
ed or destroyed principally by the 
25th amendment, and, if so, whether 
there was any implied or inherent li- 
mitation on the amending power 
which prohibited such an amendment. 
The several essential features listed 
by Mr. Palkhivala do not come into 
the picture in the present case. It is 
not the case that by the recent 25th 
amendment either the sovereignty of 
India is affected or the Republican 
form of Government has been des- 
troyed. One of the several essential 
features listed by him is fundamental 


rights. Amongst fundamental rights 
also most are untouched by the 
amendment. The 25th amendment 


deals principally with property rights 


and Articles 14, 19 and 31 in relation. 


to them. By that amendment chiefly 
two things are sought to be accom- 
plished (1) There shall be no right to 
receive ‘compensation’, as judicially 
interpreted. for a State acquisition for 
a public purpose, but only to -receive 
an ‘amount’, (2) A law made to 
achieve the aims of equitable distri- 
bution of community resources or for 
the prevention of concentration of 
wealth and means of production shall 
not be challenged on the ground of 
repugnancy to Articles 14, 19 and 31. 
Since it is not the practice of this 


ve 
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Court to decide questions which are 
not in immediate controversy it would 
not be proper to pronounce whether 
this or that particular so-called essen- 
tial feature can or cannot be damaged 
or destroyed by amendment. But since 
it is argued on behalf of the State 
that there can be no limitations on the 
amending power except those express- 
ly provided in the Constitution and 
since that will affect our decision as 
to the 25th amendment, we shall have 
to deal briefly with the question of 
implied and inherent limitations with 
special reference to fundamental 
rights including property rights. 


1297. Whatever one may say 
about the legitimacy of describing all 
the rights conferred in Part II as 
essential features, one thing is clear. 
So far as the right to property is con- 


cerned, the Constitution, while assur~ 


ing that nobody shall be deprived of 
property except under the authority 
of law and that there shall be a fair 
return in case of compulsory acquisi- 
tion (Article 31 (1) & (2) ), expressly 
declared its determination, in the in- 


terest of the common good, to break . 


up concentration of wealth and means 
of production in every form and to 
arrange for redistribution of owner- 
ship and control of the material re- 
sources of the community. See: Arti- 
cle 39 (b) & (o. If anything in the 
Constitution deserves to be called an 
essential feature, this determination is 
one. That is the central issue in the 
case before us, however dexterously 
it may have been played down in the 
course of an argument which painted 
the gloom resulting by the denial of 
the fundamental rights under Arti- 
cles 14, 19 and 31 in the implementa- 
tion of that determination. The Cons- 
titution had not merely stopped at de- 
claring this determination but actual- 
ly started its implementation from the 
commencement of the Constitution it- 
self by incorporating clauses (4) & (6) 
under Article 31, the first two clauses 
of which spelt out the fundamental 
right to property. Apart from what 
Pandit Jawaharlal Nehru said about 
the Article in the Constituent Assemb- 
ly Debates—and what he said was not 
at all sympathetic to Mr. Palkhivala’s 
argument before us——the fundamental 
right to receive compensation under 
clause (2), as then framed, was com- 
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pletely nullified by clauses (4) & (6) 
in at least one instance of concentra- 
tion of wealth and material resources 
viz. Zamindaris and landed estates. 
These clauses were deliberately in- 
serted in the original Article 31 leav- 
ing no manner of doubt that Zamin- 
daris and Estates were sought to be 
abolished on payment of even illusory 
compensation. The various States had 
already passed laws or were in the 
process of passing laws on the subject, 
and specific provision was made in 
the two clauses securing such laws 
from challenge on the ground that 
they were not acquired by the State 
for a public purpose or that adequate 
compensation was not paid. The first 
case under the Bihar Land Reforms 
Act, 1950, State of Bihar v. Kamesh- 
war Singh, 1952 SCR 889=(AIR 1952 
SC 252), shows that the law was high- 
ly unjust (from the prevailing point 
of view of ‘justice’) and the compen- 


sation payable was in some cases 
purely illusory. ` (See: Mahajan J. 
p. 936). And yet by virtue of Arti- 


cle 31 (4) there could be no challenge 
to that Act and other similar laws on 
those grounds. By oversight, chal- 
lenge to such laws under Articles 14 
and 19 had not been expressly ex- 
cluded, and so when the case was 
pending in this Court, the first 
Amendment Act was passed inserting 
Articles 31-A and 31-B by which, to 
take no chances, a challenge based on 
all fundamental rights in Part III was 
wholly excluded. The course taken by 
the Constitution and its first Amend- 
ment Jeaves no doubt that Zamindaris 
and Estates were intended to be ex- 
propriated from. the very beginning 
and no ‘core’ with regard to payment 
of compensation was sought to be 
safeguarded. By the time the 4th 
Amendment was made in 1955, it be- 
came apparent that the challenge to 
any scheme of redistribution or 
breaking up of concentration of pro- 
perty was confined generally to Arti- 
cles 14, 19 and 31, and hence Art. 31A 
was amended. By the amendment all 
intermediaries, including small absen- 
tee landlords, were permitted to be 
eliminated and challenge to Art: 31-A 
was excluded only under Arts. 14, 19 
and 31. In short rights in landed 
agricultural property were extinguish- 
ed without a thought to the necessity 
of paying fair compensation. In a 
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real sense concentration of wealth in 
the form of agricultural lands was 
broken and community resources were 
distributed. On the other hand, a 
protectionist economic system, rein- 
forced by controls, followed in the 
realm of trade and ‘industry with a 
view to achieve greater production of 
goods and services led to other forms 
of concentration of wealth and means 
of production in the wake of Indepen- 
dence. So comes the 25th Amendment, 
the object of which is the same viz. 
implementation of Article 39 (b) & 
(c) It has made clear that owners of 
property when it is acquired for a 
public purpose are not entitled to 
compensation as interpreted by this 
court, and any law made with the 
aforesaid object cannot be challenged 
on the grounds arising out of Arts. 14, 
19 and 31. In principle, there is no 
difference in Article 31A and the new 
Article 31C inserted by the 25th 
Amendment. In trying to support his 
arguments on the core principle of 
essential features Mr. Palkhivala tried 
to play down the role of Arti- 
cles 31 (4) & (6) and Arti- 


cle 31A excusing them, on the ground ` 


that they related to very necessary 
agrarian reforms to which the majo- 
rity party in the Constituent Assemb- 
ly was for years before the constitu- 
tion, committed. But that is not a 
legal argument. Article 31 (4), (6) and 
Article 31A clearly show that com- 
munity interests were regarded as 
supreme and those Articles were only 
a step in the implementation of the 
Directive Principles in Article 39 (b) 
& (c). (Compare the observations of 
Das J. in 1952 SCR 889 at pages 996 
to 999.) The constitution definitely 
refused to accept the ‘core’ principle 
with regard to property rights, if pro- 
perty was required to be expropria- 


ted in the common interest in 
pursuance of the Directive Prin- 
ciples. The mood of the majority. 


party is reflected in the speech of 
Pandit Govind Vallabh Pant. the then 
Chief Minister of Uttar Pradesh. 
Speaking in the Constituent Assembly 
on Article 31 and after justifying the 
provision of Article 31 (4) & (6) in 
relation to laws regarding Zamindaris 
and Agricultural estates (there were 
20 lakh Zamindars, according to him, 
in U. P. alone) he said “I presume that 


if at any time this legislature chooses 
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to nationalize industry, and take con- 
trol of it, whether it be all the indus- 
tries or any particular class of it, such 
as the textile industry or mines, it will 
be open to it.to pass a law and to 
frame the principles for such purpose, 
and those principles will be invulnera- 
ble in any court. They will not be 
open to question, because the only 
condition for disputing them, as has 
been pointed out by Shri Alladi, (Kri- 
shnaswamy Iyer) one of the most emi- 
nent jurists which our country has 
ever produced, is this, that it should 
be a fraud on the constitution.” (See: 
Constituent Assembly Debates Vol. IX 
page 1289). It shows that Article 31 
(4), (6) were the first step as applied 
to land legislation, in the direction of 
implementing the Directive Principles 
of Article 39 (b) & (c), and it was 
only a matter of time when the prin- 
ciples would be applied to other types 
of concentration of. wealth and its dis- 
tribution. As Mahajan, J. observed 
in State of Bihar v. Kameshwar Singh 
at pages 929-30, our constitution rais- 
ed the obligation to pay compensation 
for compulsory acquisition of property 
to the status of a fundamental right. 
At the same time by specifically inser- 
ting clauses (4) & (6) in Article 31, it 
made the issues of public purpose and 
compensation prescribed in Art. 31 
(2) non-justiciable in some specified 
laws dealing with concentration and 
distribution of wealth in the form of 
landed agricultural property. This 
clearly negatived the idea of protect- 
ing concentration of wealth in a few 
hands as an essential feature of the 
constitution. Hidayatullah, J. was 
saying practically the same thing when 
he remarked in Golak Nath’s case that 
it was an error to include property: 
rights in Part III and that they were 
the weakest of fundamental rights 
(p. 887). 


1298. T have already discussed 
the amplitude of power conferred by 
the amending clause of the constitu- 
tion. In countries like America and 
Australia where express limitations 
have been imposed in the amending 
clause itself there is substantial autho- 
rity for the view that even these 


express limitations can be re- 
moved by following the proce- 
dure laid down in the amending 


clause. According to them this could 
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be done in two steps, the ‘first being 
to amend the amending clause itself. 
It is not necessary for us» to investi- 
gate the matter further because Arti- 
cle 368 does not contain any express 
limitation. On the other hand, the 
power is wide enough even to amend 
the provisions of Article 368. See: 
proviso (e) of that article. In other 
words, article 368 contains unqualifi- 
ed and plenary powers to amend the 
provisions of the constitution includ- 
ing the Amending clause. Prima facie, 
therefore, to introduce implied pro- 
hibitions to cut down a clear affirma- 
tive grant in a constitution would be 
contrary to the settled rules of con- 
stitution. (See the dissenting judgment 
of. Isaacs and Rich JJ. in McCawley 
v. The King 26 CLR 43-68 approved 
by the Privy Council in 1920 AC 691 


= (AIR 1920 PC 91)). 
g . 


1299. When such an Amending 
clause is amended without affecting 
the power the amendment will princi- 
pally involve the Amending proce- 
dure. It may make amendment easier 
or more difficult. The procedure may 
also differ substantially. Parliament 
may be eliminated from the process 
leaving the amendment to the States. 
The proviso might be dropped, en- 
larging the role ofthe Parliament. On 
the other hand, the Parliament and 
State Assemblies may be divested of 
the function by providing for a re- 
ferendum plebiscite or a special con- 
vention. While, thus the power re- 
mains the same, the instrumeritalities 
may differ from time to time in ac- 
cordance with the procedure prescrib- 
ed. Hidayatullah, J, with respect, 
was right in pointing out that the 
power to amend is not entrusted to 
this or that body. The power is gene- 
rated when. the prescribed procedure 
is followed by the instrumentalities 
specified in the Article. Since the 
instrumentalities are liable to he 
changed by a proper amendment it 
will be inaccurate tosay that the Con- 
stituent Assembly had entrusted the 
power to anybody. If the authority 
which is required to follow the proce- 
dure is the Parliament for the time 
being, it may be convenient to des- 
cribe Parliament as the authority to 
whom the power is granted or en- 
trusted, but strictly that would be 


_ inaccurate, because there is no grant 
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to any body. Whichever may be the 
instrumentality for the time being, 
the power remains unqualified. 


1300. If the theory of implied 
limitations is sound—the assumption 
made being that the same have their 
origin in the rest of the constitutional 
provisions including the Preamble and 
the fundamental rights—then these 
limitations must clog the power by 
whatever Agency it is exercised. The 
rest of the constitution does not 
change merely because the procedure 
prescribed in Article 368 is changed. 
Therefore, the implied limitations 
should continue to clog the power. 
Logically, if Article 368 is so amend- 
ed as to provide for a convention or a 
referendum, the latter will be bound 
to respect the implied limitations—a 
conclusion which Mr. Palkhivala is not 
prepared to accept. He agrees with the 
jurists who hold that a convention or 
a referendum will not be bound by 
any limitations. The reason given is 
that the people directly take part in a 
referendum or, through their elected 
representatives, in a convention. Even 
in Golak Nath it was accepted that 
any part of the constitution including 
the fundamental rights could be amen~ 
ded out of existence by a Constituent 
Assembly. 


1301. The argument seems to 
be that a distinction must be made be- 
tween the power exercised ‘by the 
people and the power exercised by 
Parliament. In fact Mr. Palkhivala’s 
whole thesis is that the Parliament is 
a creature of the constitution and the 
limitation is inherent in its being a 
constituted authority. We have already 
examined the question and shown 
that where the people have withdrawn 
completely fromthe process of Amend- 
ment, the Constituent body to whom 
the power is entrusted can exercise 
the power tothe same extent as a Con- 
stituent Assembly and that the power 
does not vary according to the Agency 
to whom the power is entrusted. 
Therefore, this reason also viz. that 
Parliament is a constituted body and, 
therefore, it suffers from inherent 
limitations does not hold good. 


1302. From the conclusion that 
the power of Amendment remains un- 
qualified by whomsoever it is exercis- 
ed, it follows that there can be no 
implied or inherent limitations on the 
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Amending power. If a special conven- 
tion admittedly does not suffer from 
limitations, any other constituent body 
cannot be subject to it. 


1303. The leading majority 
judgment in Golak Nath case had seen 
some force in this doctrine of implied 
limitations (808), but did not find it 
necessary to decide on the issue. To 
remove all doubts on that score the 
24th Amendment is now suitably 
amended. Its first clause says that 
' Parliament may amend any provision 
of the constitution notwithstanding 
anything in it. Therefore, in the mat- 
ter of amendment Parliament may not, 
now, be inhibited by the other express 
provisions of the constitution, which 
would mean that it may also ignore 

all implications arising therefrom. 


1304. Where power is granted 
to amend the Amending power, as in 
our constitution, there is no limit to 
. the extent this may be done. It may 
` be curtailed or ‘enlarged’. This is well 
illustrated in Ryan v. Lennox, 1935 
Ir. Rep. 170. Under the Irish State 
Constitution Act of 1922, the Parlia- 
ment (Oireachtas) had been given 
power to amend the constitution under 
Article 50 of the Act. Under that Arti- 
cle, amendments during the first eight 
years of the constitution, could be 
validly made without having recourse 
to a referendum unless specially de- 
manded by the persons, and in the 
manner specified in Article 47, but 
amendments made after that period 
had to be approved in every case by 
a referendum and the people. By a 
constitutional amendment of 1928 
(Amendment No. 10) the compulsion of 
Article 47 was got rid of, and by an 
amendment of 1929 (Amendment No. 
16) made within the eight years’ period 
already referred to. the period of 8 
years was extended to 16 years. The 
result was that the constitution now 
authorized the Parliament to amend 
by ordinary legislation its constitution 
for the period of 16 years from the 
commencement of the constitution 
without being required to have re- 
course to a referendum. In 1931 by a 
further Amendment (Amendment No. 
17) extensive alterations were made by 
which inter alia, personal liberty was 
curtailed denying trial by Jury or by 
the regular courts. Ryan who was one 
of the victims of the new law applied 


to the High Court for a Writ of Ha- 
beas Corpus on the ground that the 
several amendments were invalid, es- 
pecially no.’ 16, by which the period 
of 8 years had been extended to 16 
years. If Amendment No. 16 was in- 
valid, that would have automatically 
resulted in Amendment No. 17 being 
invalid, having been made after the 
first period of 8 years. The High Court 
(3 JJ) unanimously held that all the 
Amendments were valid. In appeal to 
the Supreme Court that decision was 
confirmed by a majority, Kennedy, 
Chief Justice, dissenting. One of the 
chief contentions directed against 
Amendment no. 16 was that the Par- 
liament could not have ‘enlarged’ its 
power from 8 to 16 years to change 
the constitution without a referendum 
by ordinary legislation. This conten- 
tion was rejected by the majority. 
Kennedy, C. J. took a different view - 
of the amendment. He held that Arti- 
cle 50 did not provide for the amend- 
ing of the Amendatory power, con- 
ceding that otherwise the power could 
have been so ‘enlarged’. Since there is 
no dispute in our -case that by reason 
of clause (e) of proviso of Article 368 
power is given to amend the amenda- 
tory power, it was open to Parliament 
to ‘enlarge’ the power by amendment. 
If it is assumed—and we have shown 
there is no ground to make such an 
assumption-——that there was some im- 
plied limitation to be derived from 
other provisions of.the constitution, 
that ‘limitation. if any, is now removed 
by the: non obstante clause in clause 1 
of the Amended Article 368. 


1305. It is of some interest to 
note here that in a case which later 
went to the Privy Council, Moore v. 
Attorney General for the Irish State, 
1935 AC 484 and in which a constitu- 
tional amendment made by the Irish 
Parliament in 1933 (Amendment No. 
22) was challenged, Mr. Greene (Later 
Lord Greene) conceded before the 
Privy Council that Amendment No. 16 
of 1929 was valid and their Lordships 
observed (494) “Mr. Wilfied Greene 
for the petitioners rightly conceded 
that Amendment No. 16 was regular 
and that the validity of these subse- 
quent amendments could not be at- 
tacked on the ground that they had 
not been submitted to the people by 
referendum.” The question of validity 
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of Amendment no. 16 was so vital to 
the petitioner’s case that it is impos- 
sible to believe that a counsel of the 
standing of Lord Greene would not 
have challenged the same and, in the 
opinion of their Lordships, ‘rightly’. 
According to Keith the judgment of 
Kennedy, C. J. in Rayan’s case was 
wrong. See: Letters on Imperial Rela- 
tions Indian Reform Constitutional 
and International Law 1916-1935 
page 157. 


1306. The importance of Rayan’s 
ease lies in the fact that though Arti- 
cle 50 of the Irish Free State Consti- 
tution did not expressly say that Arti- 
cle 50 itself is liable to be amended, 
no less than five judges of the Irish 
Courts held it could be amended 
though the amendment resulted in 
the ‘enlargement’ of the power of 
the Irish Parliament to amend 
the constitution. How wide the 
power was was further established in 
Moore’s case which held that Amend- 
ment No. 22 was valid, though by this 
Amendment even the Royal Preroga- 
tive regarding appeals to the Privy 
Council was held to have been abro- 
gated by the combined operation of 
the Statute of West Minster and the 
Constitutional Amendment, in spite of 
Article 50 having been originally 
limited by the terms of the Scheduled 
Treaty of 1922. In our case Art. 368 
authorizes its own amendment and 
such an amendment can enlarge the 
powers of the Parliament, if such was 
the need. 


1307. Apart from reasons al- 
ready given, we will consider, on first 
principles, whether the constituent 
body is bound to respect the so-called 
‘essential feature’ of the fundamental 
rights especially that of right to pro- 
perty. The fact that some people 
regard them as good and desirable is 
no adequate reason. The question 
really is whether the constituent body 
considers that they require to be 
amended to meet the challenge of the 
times. The philosophy of the amend- 
ing clause is that it is a safety-valve 
for orderly change and if the- good 
and desirable feature has lost its ap- 
peal to the people the constituent 
body would have undoubtedly the 
right to change it. 

1308. Indeed, if there are some 
parts of the constitution which are 
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made expressly unamendable the con- 
stituent body would be incompetent to 
change them, or if there is anything 
in the provisions of the constitution 
embodying those essential features 
which by necessary implication prohi- 
bit their amendment those provisions 
will also become unamendable. The 
reason is that in law there is no dis- 
tinction between an express limitation 
and a limitation which must be neces- 
sarily implied. Secondly, it is an ac- 
cepted rule of construction that though 
a provision granting the power does 
not contain any limitation that may 
not be conclusive. That limitation may 
be found in other parts of the statute. 
But we have to remember that Arti- 
cle 368 permits the amendment of all 
the provisions of the constitution ex- 
pressly. And if that power is to be 
cut down by something that is said in 
some other provision of the constitu- 
tion the latter must be clear and spe- 
cific. As far back as 1831 Tindal, C. J. 
delivering the unanimous opinion of 
the Judges in the House of Lords in 
Warburton v. Loveland (1831) 2 Dow 
& Cl. 480 observed at page 500 “No 
rule of construction can require that, 
when the words of one part of a sta- 
tute convey a clear meaning......... it 
shall be necessary tointroduce another 
part of the statute which speaks with 
less perspicuity, and of which the 
words may be capable of such con- 
struction as by possibility to diminish 
the efficacy of the other provisions of 
the Act.” To control the true effect of 
Article 368 “you must have a context 
even more plain or at least as plain 
as the words to be controlled’. See: 
Jessel M. R. in Bentley v. Rotherham, 
(1876-77) 4 Ch D 588 at p. 592. Neither 
the text nor the context of the arti- 
cles embodying the fundamental rights 
shows that they are not exposed to 
Article 368. Moreover, when we are 
concerned with a power under a sta- 
tute. it is necessary to remember the 
following observations of Lord Sel- 
borne in Reg. v. Burah (1878) 3 AC 
889 at pp. 904 & 905 “The established 
Courts of Justice, when a question 
arises whether the prescribed limits 
have been exceeded, must of necessity 
determine that question; and the only 
way in which they~ean properly do 
so, is by looking to the terms of the 
instrument by which, affirmatively, 
the legislative powers were created, 
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and by which, negatively, they are 
restricted. If what has been done is 
legislation, within the general scope of 
the affirmative words which give the 
power, and if it violates no express 
condition or restriction by which that 
power is limited it is not for any 
Court of Justice to inquire further, or 
to enlarge constructively those condi- 
tions and restrictions.” Similarly Earl 
Loreburn in Attorney-General for the 
Province of Ontario v. Attorney-Gene~ 
ral for the Dominion of Canada 1912 
AC o71 observed at page 583 “In the 
interpretation of a completely self- 
governing Constitution founded upon 
a written organic instrument such as 
the British North America Act, if the 
text is explicit the text is conclusive, 
alike in what it directs and what it 
forbids. When the text is ambiguous, 
as, forexample, when the words esta- 
blishing two mutually exclusive juris- 
dictions are wide enough to bring a 
particular power within either. re- 
course must be had to the context and 
scheme of the Act.” The only course 
which is open to courts is to deter- 
mine the extent of power expressly 
granted after excluding what is ex- 
pressly or by necessary implication 
excluded. That is the view of the 
Privy Council in Webb v. Outrim, 
(1907) AC 81 the effect of which is 
summarized by Isaacs, J. in Amalga- 
mated Society of Engineers v. Adelaide 
Steamship Co. Ltd. (1921) 28 CLR 129, 
at p. 150 as follows: 

a EPEE we should state explicit- 
ly that the doctrine of “implied pro- 
hibition” against the exercise of a 
power once ascertained in accordance 
with ordinary rules of construction, 
was definitely rejected by the Privy 
Council in Webb v. Outrim.” 


1309. Having regard to the 
rules of construction relating to power 
referred to above, we have to see if 
either the provisions relating to the 
fundamental right to property or any 
related provisions of the constitution 
contain words of prohibition or limi- 
tation on the amending power. Right 
to property is sought to be safeguard- 
ed under Article 31, and Article 19 
deals with freedoms having relation 
to property, profession, trade and busi- 
ness. We find nothing in these provi- 
sions to suggest that rights to pro- 
perty cannot be abridged by an amend- 


ment of the constitution. On the other 
hand, article 31 (1) suggests that one 
can be deprived of property under 
the authority of law. The right to 
receive compensation under clause (2) 
of Article 31, as it stood at the time 
of the commencement of the constitu- 
tion, had been considerably cut down 
by several provisions contained in the 
other clauses of that article. Arti- 
cle 31 (4) & (6) not only envisaged 
breaking up of concentration of land- 
ed property ‘in the hands of Zamin- 
dars and the like but also expropria- 
tion without payment of just compen- 
sation. That necessarily called for the 
exclusion of Articles 14, 19 and 31, 
because no scheme for expropriation 
or extinguishment of rights in pro- 
perty would succeed without their 
exclusion. Thereafter there has been 
a spate of amendments curtailing pro- 
perty rights and none of them seems 
to have been challenged on the ground 
that there was something in the pro- 
visions themselves (apart from the 
fact that they affect a ‘transcendental’ 
fundamental right) suggesting an im- 
plied or inherent limitation on the 
amending power. The last sentence 
from Lord Loreburn’s judgment guo- 
ted above embodies a well-known rule 
of construction which is useful when 
the text of a statute is ambiguous. 
Where the text is clear and unambi- 


guous there can be no recourse to the -> 


context or the scheme of the Act; nor 
can the context orthe scheme be uti- 
lized to make ambiguous what is clear 
and . unambiguous. Moreover the rule 
does not permit in cases of ambiguity 
recourse to the scheme and context 
which is unhelpful in resolving the 
ambiguity. It does not authorize in- 
vesting the scheme and context with 
an effect of delimiting the power 
referred to in the ‘ambiguous’ text, if 
the scheme and the context do not 
contain words which expressly or by 
necessary implication have the effect. 
All this is important in connection 


with the construction of the word. 


‘Amendment’ in Article 368. We have 
already shown that the word ‘Amend- 
ment’? used in the context of a consti- 
tution is clear and unambiguous. 
Therefore, the scheme and the context 
are irrelevant. The scheme and the 
context on which reliance is placed 
before us consist principally of the 
alleged dominating status of the Pre- 
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amble and the alleged transcendental 
character of the fundamental rights 
neither of which helps us in the legal 
interpretation of the word. ‘Amend- 
ment’. They are being pressed into 
service merely to create an ambiguity 


| ~ Where there is‘ none. Actually the con- 


text and scheme are here used to cut 
down the ambit and scope of the ex~ 
pression ‘amendment of the constitu- 
tion’ by investing them with that 
effect where neither expressly nor by 
necessary implication do they contain 
any prohibition or limitation on the 
Amending power. Therefore, asa mat- 
ter of construction no implied limita- 
tions can be inferred from the Pream- 


= ble or the fundamental rights which, 


being as much part of -a legal docu- 
ment as any other provision of the 
constitution, are subject to equal con- 
sideration in the matter of legal con- 
struction. To be relevant, the scheme 
and context must say or reasonably 
suggest something with regard to 
Amending power. 


1310. Mr. Palkhivala sought to 


s draw support for his doctrine of im- 


plied limitations from the Preamble. 
According to him the Preamble sets 
out the objectives of the Constitution 
and, therefore, any tampering with 
these objectives would destroy the 
identity of the constitution. And since 
an amendment of the constitution, 
howsoever made, must preserve the 
identity of the Constitution the objec- 
tives of the Preamble should be treat- 
ed as permanent and unamendable. 
On that basis he further contended 
that since the fundamental rights are 
mostly an elaboration of the objectives 
of the Preamble, it was implied that 
the fundamental rights or, at least, the 
essence of them was not liable to be 
bias or destroyed by an amend- 
ment. 


. 1311. The submission that the 
fundamental rights are an elaboration 
of the Preamble is an over-statement 
and a half truth. According to the Pre- 
amble the people of India have given 
unto themselves the Constitution to 
secure to all its citizens (a) J USTICE, 
Social, economic and political: (b) 
LIBERTY of thought, expression, be- 
lief, faith and worship; (c) EQUALITY 
of status and of opportunity; and to 
promote among the citizens (d) FRA- 
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TERNITY assuring the dignity of the . 
individual and the unity of the Nation. 
There is no doubt that the Constitu- 
tion is intended to be a vehicle by 
which the goals set out in it are hoped 
to be reached. Indeed, being a part 
of the Constitution, strictly speaking, 
it is amendable under Article 368. But 
we will assume that the people of 
India will not be rash enough to 
amend the glorious words of the Pre- 
amble; and as long as the Preamble is 
there the Governments will have to 
honour the Preamble and the Consti- 
tution will have to continue as a vehi- 
cle which would lead us to the goals. 
But to say that the fundamental rights 
are an elaboration of these goals 
would be a caricature. Most of the 
fundamental rights may be traced to 
the principles of LIBERTY and EQUA- 
LITY mentioned in the Preamble. But 
whereas the concepts of LIBERTY 
and EQUALITY are mentioned in 
absolute terms in the Preamble the 
fundamental rights including the seve- 
ral freedoms are not couched in abso- 
lute terms. They reflect the concepts 


‚of LIBERTY and EQUALITY in a 


very attenuated form with several 
restrictions imposed in the interest of 
orderly and peaceable Government. 


1312. The pre-eminent place 
in the Preamble is given to JUSTICE 
—social, economic and political, and it 
is Obvious that without JUSTICE the 
other concepts of LIBERTY, EQUA- . 
LITY and FRATERNITY would be 
illusory. In a democratic country 
whose institutions are informed by 
JUSTICE—social, economic and politi- 
cal, the other three concepts of LIBER- 
TY, EQUALITY and FRATERNITY 
will be automatically fostered. Social 
and political Justice takes care of 
Liberty; and Justice, social and eco- 
nomic, takes care of Equality of sta- 
tus and of opportunity. Therefore, 
even in the Directive Principles the 
supreme importance of Justice—social 
economic and political, is highlighted 
in Article 38, in which the State is 
given a mandate to strive to promote 
the welfare of the people by securing 
and protecting a social order in which 
J ustice—social. economic and political 
shall inform all the institutions of the 
National life. Where genuine and 
honest efforts are made in the imple- 
mentation of this mandate the content. 
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and ambit of the concepts of Liberty 
and Equality are bound to increase 
and expand. As Wade has pointed 
out in his Introduction to Dicey’s Law 
of the Constitution at page 82 “Liber~ 
ty today involves the ordering of 
social and economic conditions by gov- 
ernmental authority, even in those 
countries where political, if not eco~ 
nomic equality of its citizens, has been 
attained. Without expansion of that 
authority, which Federal States must 
find more difficult to achieve than a 
unitary State like the United Kingdom, 
there isinevitably a risk thatthe con- 
stitution may break down before a 
force which is not limited by consi- 
derations of constitutional niceties.” 
Again he points out at pages xxiv and 
xxv that the modern House of Com- 
mon is a forum in which both parties 
put forward incessant demands for the 
remedying of some social or economic 
ill of the body politic......... and the 
changing conditions have all been 
brought about by the action of Par- 
liament. In doing that. Wade says, it 
could not be denied that legislation 
has shifted the emphasis on individual 
liberty to the provision of services for 
the public good. In the terms of our 
constitution especially the Preamble 
and Article 38, the shift of emphasis 
is from individual liberty to Justice— 
social, economic and political. _ 


1313. The absolute concepts of 
Liberty and Equality are very diffi- 
cult to achieve as goals in the present 
day organized society. The fundamen- 
tal rights have an apparent resembl- 
ance to them but are really no more 
than rules which a civilized govern- 
ment is expected to follow in the 
governance of the country whether 
they are described as fundamental 
rules or not. England developed these 
rules in its day to day Government 
under the rule of law and does not 
make a song and dance about them. 
British rulers of India tried to in- 
troduce these rules in the governance 
of this country, as proof of which we 
can point out to the vast mass of sta- 
tutes enacted during the British period 
which have been continued, practical- 
ly without change, under our consti- 
tution. Nobody can deny that when 
Imperial interests were in jeopardy, 
these rules of good government were 
applied with an unequal hand, and 
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when the agitation for self rule grew 
in strength these rules were thrown 
aside by the rulers by resorting to re- 
pressive laws. It was then that people 
in this country clamoured for these 
elementary human rights. To them 
their value in our social and political 
life assumed such importance 
when the constitution was framed we 
decided that these rules of civilized 
government must find a place in the 
constitution, so that even our own 
Governments at the Centre and the 
States should not overlook them. 
That is the genesis of our fundamen- 
tal rights. The importance of these 
rights as conferred in the constitution 
lies not in their being something ex- 
traordinary but in the bar that the 
constitution imposed against laws 
which contravened these rights and the 
effective remedy supplied under Arti- 
cle 32. Indeed the framers of the con- 
stitution took good care not to confer 
the fundamental rights in absolute 
terms because that was impractical. 
Knowing human capacity for distort- 
ing and misusing all liberties and 
freedoms, the framers of the- Consti- 
tution put restrictions on them in the 
interest of thè people and the State 
thus emphasizing that fundamental. 
rights i. e. rules of civilized Govern- 
ment are liable to be altered, if neces- 
sary, for the common good and in the 
public interest. 


1314. And yet, as we have 
seen above, even in U. K. individual 
liberty as it was understood a genera- 
tion or two ago is no longer so sacro- 
sanct, especially, in relation to owner- 
ship of property. Several statutes in 
the economic and social field have 
been passed which while undoubtedly 
impinging upon the individual liber- 
ties of a few have expanded social and 
economic justice for the many. If 
U. K. had stood staunchly by its Vic- 
torian concept of laissez faire and in- 
dividual liberty, the progress in social 
and economic justice which it has 
achieved during the last half a cen- 
tury would have been difficult. Even 
so, though very much more advanc- 
ed than our country, U. K. cannot 
claim that it has fully achieved so- 
cial and economic justice for all its 
citizens. But there is no doubt that 
the parties which form the Govern- 
ments there have always this goal in - 
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view though their methods may be 
different. In a country like ours 
where we have, on the one hand, 
abject poverty on a very large scale 
and great concentration of wealth on 
the other, the | advance to- 
wards social and economic 
justice is bound .to be retarded if the 
old concept of individual liberty is 
to dog our footsteps. In the ultimate 
analysis, liberty or freedoms which 
are so much praised by the wealthier 
sections of the community are the 
freedom to amass wealth and own 
property and means of production, 
which, as we have already seen, our 
Constitution does not sympathise with. 
If the normal rule is that all rules 
of civilized government are subject 
to public interest and the common 
weal, those rules will have to under- 
go new adjustments in the implemen- 
tation of the Directive Principles. A 
blind adherence to the concept of 
freedom to own disproportionate 
wealth will not take us to the impor- 
tant goals of the Preamble. while a 
just and sympathetic implementation 
of the Directive Principles has at least 
the potentiality to take us to those 
goals, although, on the way, a few 
may suffer some diminution of the un- 
equal freedom they now enjoy. That 
being the philosophy underlying the 
Preamble the fundamental rights and 
the Directive Principles taken toge- 
ther, it will be incorrect to elevate 
the fundamental rights as essentially 
an elaboration of the objectives of the 
Preamble. As a matter of fact a law 
made for implementing the Directive 
Principles of Article 39 (b) and (c), 
instead of being contrary to the 
Preamble, would be in conformity 
with it because while it may cut down 
individual liberty of a few, it widens 
its horizon for the many. 


1315. It follows that if in im- 
plementing such a law the rights of an 
individual under Articles 14, 19 and 
31 are infringed in the course of se- 
curing the success of the scheme of 
the law. such an infringement will 
have to be regarded as a necessary 
consequence and, therefore, secondary. 
The Preamble read as a whole, there- 
fore, does not contain the implication 
that in any genuine implementation of 
the Directive Principles, a fundamen- 
tal right will not suffer any diminu- 
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tion. Concentration and control of 
community resources, wealth and 
means of production in the hands of 
a few individuals are, in the eye of 
the Constitution, an evil which must 
be eradicated from the social organi- 
zation, and hence, any fundamental 
right, to the extent that it fosters this 
evil, is liable to be abridged or taken 
away in the interest of the social 
structure envisaged by the Constitu- 
tion. The scheme of the fundamental 
rights in Part III itself shows that 
restrictions on them have been placed 
to guard against their exercise in an 
evil way. : 


1316. Nor is there anything in 
the Preamble to suggest that the 
power to amend the fundamental right 
to property is cut down. Actually. 
there is no reference to the right to 
property. On the other hand, while 
declaring the objectives which in- 
spired the framers of the Constitution 
to give unto themselves the Constitu- 
tion which, they hoped, would be able 
to achieve them, they took good care 
to provide for the amendment of “this 
Constitution”. It was clearly implied 
that if the operative parts of the 
Constitution failed to put us on the 
road to the objectives, the Constitu- 
tion was liable to be appropriately 
amended. Even the Preamble, which, 
as we know, had been adopted by the 
constituent assembly as a part of the 
Constitution (Constituent Assembly 
Debates Vol. X, p. 456) was liable to 
be amended. Right to property was, 
perhaps, deliberately not enthroned 
in the Preamble because that would 
have conflicted with the objectives of 
securing to all its citizens justice, so- 
cial, economic and political, and equa- 
lity of opportunity, to achieve which 
Directive Principles were laid down 
in Articles 38 to 51. Moreover the 
Preamble, it is now well settled, can 
neither increase or decrease the power 
granted in plain and clear words in 
the enacting parts of a statute. See: 
The Berubari Union and Exchange of 
Enclaves, (1960) 3 SCR 250 at pp. 281 
and 282=(AIR 1960 SC 845). Fur- 
ther, the legislature may well intend 
that the enacting part do extend be- 
yond the apparent ambit of the 
Preamble. See: Secy. of State v. Ma- 
harajah of Bobbili, ILR 43 Mad 529 
at p. 536=(AIR 1919 PC 52). As a 
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. matter of fact if the enacting part is 
clear and unambiguous it does not 
call for construction. In Sprague’s 
case the Supreme Court of America 
had been called upon to construe 
Article V, the amending clause, so as 
to cut down the amending power by 
implications arising out of certain 
other provisions of the Constitution it- 
self. Replying to the argument the 
Court observed, “the United State as- 
serts that Article V is clear in state- 
ment and in meaning contains no 
ambiguity and calls for no resort to 
rules of construction. A mere reading 
demonstrates that this is true.” These 
observations apply with greater force 
to our amending clause namely Arti- 
cle 368, for in Article V of the 
American Constitution there was some 
room for play of argument on the 
basis of alternative methods permitted 
for the ratification of the proposed 
amendment. On the basis of the al- 
ternative methods provided in Art. V 
— one by the State legislature and 
the other by the State convention—it 
was argued that the State convention 
was the appropriate method to the 
exclusion of the State legislature, be- 
cause the prohibition amendment (18th 
amendment) directly affected personal 
liberty. Where personal liberty was 
involved it was submitted, the people 
alone through their convention could 
ratify an amendment. especially, as 
under Article X the people had re- 
served to themselves the powers which 
were not expressly conferred on the 
federal Constitution. This argument 
was rejected by the Supreme Court 
on the ground that the language of 
Article V was clear and unambigu-~ 
ous and though alternative methods 
were provided for, the ultimate autho- 
rity as to which alternative method 
should be adopted was the Congress 
and if the Congress chose the method 
of ratification by the State legislature 
there was an end of the matter. The 
Court observed: “In the Constitution 
words and phrases were used in their 
normal and ordinary as distinct from 
technical meaning. When the inten- 
tion is clear, there is no room for 
construction and no excuse for inter- 
polation.” By interpolation the Court 
specifically meant an addition in the 
nature of a proviso to Article V limit- 
_ ing: the power of the Congress as to 
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the choice of the body it would make 
for the purposes of ratification. 


1317. Reference was made to 
certain cases with a view to show that 
though there were no words suggest- 
ing a limitation on a power, implied 
limitations or prohibitions are noticed 
by Courts. In a recent Australian 
case of Victoria v. The Common- 
wealth, 45 ALJR 251, the question 
arose as to the power of the Com- 
monwealth Parliament under Sec. 51 
(ii) of the Constitution to make laws 
with respect to taxation under the 
Pay-roll Tax Assessment Act, 1941- 
1969. It was unanimously held by 
the Court that the Commonwealth 
Parliament had the power. During the 
course of arguments, the question 
arose, which has been troubling the 
Australian Courts for years. whether 
there were implied limitations on 
Commonwealth Legislative Power 
under the Constitution in view of the 
fact that the Preamble to the Consti- 
tution recited that the people had 
agreed “to unite in one indissoluble 
federal commonwealth under the 
Crown.” In Amalgamated Engineers 
case, already referred to which had 
been regarded for a long time as the 
final word on the question, the alleg- 
ed implied prohibition or limitation 
had been rejected. The question was 
held to be a question of construction 
with regard to the extent of power 
and if the power was ascertained 
from the express words, there could 
be no further limitation thereon by 
implication. But in the case referred 
to above, while three Judges accept-. 
ed that view as still good, the other 
four were of the contrary opinion. 
Whichever view is correct that really 
makes no difference to the question 
before us. We are concerned with 
the amending power. In the Austra- 
lian case the Judges were concerned 
with legislative power and that had 
to be ascertained within the four cor- 
ners of the Constitution by which the 
power had been created and under 
which it had to be exercised. There 
was room for construction on the basis 
of the words and structure of the 
Constitution, especially, the Preamble 
which was not liable to be amended 
by the Commonwealth. On the other 
hand, since the power to amend the 
Constitution is a superior power it .- 
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cannot be bound by any provision of 
the Constitution itself, the obvious 
reason being that even such 4 provi- 
sion is amendable under the Constitu- 
tion. In 1919 AC 985=(AIR 1919 
PC 145), it was held by the Privy 
Council that the British North Ameri- 
ea Act, 1867, Section 92, head 1, 
which empowers a Provincial legisla- 
ture to amend the Constitution of the 
Province, “excepting as regards 
the office of Lieutenant-Governor,” 
excludes the making of a law which 
abrogates any power which the Crown 
possesses through the Lieutenant-Gov- 
ernor who directly represents: the 
Crown. By the Initiative and Refer- 
endum Act the legislative assembly of 
Manitoba--a Province in Canada— 
compelled the Lieutenant-Governor to 
submit a proposed law to a body of 
voters totally distinct from the legis- 
lature of which he is the constitu- 
tional head, and would render him 
powerless to prevent it from becom- 
ing an actual law if approved by those 
voters. It was held that this directly 
affected the office of the Lieutenant- 
Governor as part of the legislature 
and since the amendment to the Cons- 
titution had the effect of affecting that 
office which was expressly excepted 
from the amending power the law 
was void. It is thus seen that there 
was no question of an implied limita- 
tion. In the other case cited before 
us namely 1967 AC 259, no question 
of amending the Constitution arose. 
There by an ordinary act of the legis- 
lature made in 1962 under Section 29 
(1) of the Ceylon (Constitution and 
Independence) Orders in Council, 
1946-47 an attempt was made to parti- 
ally vest in the legislature and the 
executive the judicial powers of the 
Judges which vested in them under a 
separate Imperial Charter viz.. the 
Charter of Justice, 1833 the effective 
operation of which was recognized in 
the Constitution of 1946-47. It was 
held that the Act was ultra vires the 
Constitution. Some more cases like Ra- 
nasinghe’s case, 1965 AC 172; Taylor 
v. Attorney-General of Queensland, 
23 CLR 457; Mangal Singh v. Union 
of India, 1967 (2) SCR 109 at p. 112 
=(AIR 1967 SC 944). were cited .to 
show that constitutional laws permit 
_ implications to be drawn where neces- 
sary. Nobody disputes that proposi- 
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where the implication is necessary to 
be drawn. In Ranasinghe’s case the 
Privy Council is supposed to have 
expressed the opinion on a construc- 
tion of Section 29 of the Ceylon (Cons- 
titution) Order in Council, 1946 that 
sub-sections (2) and (3) are unamend- 
able under the Constitution. In the first 


place, the observation is obiter, and 
it is doubtful if their Lordships in- 


tended to convey that even under Sec- 
tion 29 (4), they were unamendablae. 
A plain reading of the latter provi- 
sion shows they were amendable by a 
special majority. Secondly, in an ear- 
lier portion of the judgment provi- 
sions of 8. 29 (2) & (3) are described as 
‘entrenched’, the plain dictionary 
meaning of which is that they are 
not to be repealed exeept under more 
than stringent conditions. See also 
Wade’s Introduction to Dicey pages 
xxxvi to xxxvii. Jennings in his Cons- 
titution of Ceylon (1949) points out at 
page 22 that the limitations of 29 (2) 
& (3) can be altered or abridged py 
the special procedure under Sec. 29 
(4). Similarly Wheare in Consti- 
tutional Structure of the Common- 
wealth 1960 reprinted in 1963 pages 
83-84. In any event. that was a pure 
matter of construction on a reading of 
sub-sections (1) to (4) of Sec. 29 to- 
gether. In Taylor’s case the question 
for consideration was as to the inter- 
pretation of the expression ‘Constitu- 
tion of such legislature’ in Section_5 of 
the Colonial Laws Validation Act, 
1865. At the time in question the 
legislature consisted of a lower house 
and an upper house and it was held 
that the expression ‘Constitution of 
such legislature’ was wide enough to 
include the conversion of a bicameral 
legislature into a unicameral one. 
Isaacs, J. also held ‘legislature’ in the 


particular context meant the house 
of legislature and did not jin- 
clude the Crown. In Mangal 


Singh’s case it was merely held that 
if by law made under Article 4 of our 
Constitution a State was formed, that 
State must have legislative, executive 
and judicial organs which are merely 
the accoutrements of a state as under- 
stood under the Constitution. The con- 
notation ofa ‘state’ included these three 
organs. That again was a matter of 
pure construction. None of the cases 
sheds any light on the question with 


which we are concerned viz. whether 
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an unambiguous and plenary ‘power 
to amend the provisions of the Cons- 
titution, which included the Preamble 
and the fundamental rights, must be 
frightened by the fact that some 
superior and transcendental character 
has been ascribed to them. 


1318. On the other hand, in 
America where implied limitations 
were sought to be pressed in cases 
dealing with constitutional amend- 
ments, the same were rejected. In 
Sprague’s case the Supreme Court re- 
jected the contention of implied limi- 
tation supposed to arise from some 
express provisions in the Constitution 
itself. Referring to this case Dodd in 
Cases in Constitutional Law, 5th edi- 
tion pages 1375-1387 says “This case 
it is hoped puts an end to the efforts 
to have the court examine into the 
subject-matter of constitutional 
amendment.” In (1920) 65 Law Ed 994 
National Prohibition case decided 
earlier, the Prohibition Amendment 
(18th) was challenged, as the briefs 
show, on a host of alleged implied 
limitations based on the Constitution, 
its scheme and its history. The opinion 
of the Court did not accept any of 
them, in fact, did not even notice 
them. American jurists are clearly of 
the opinion that the Supreme Court 
had rejected the argument of implied 
limitations. See for example Cooley 
Constitutional Law, 4th edition, 46-47; 
Burdick Law of American Constitu- 
tion pp. 45 to 48. 


1319. The argument that es- 
sential features (by which Mr. Palkni- 
vala means “essential features, basie 
elements or fundamental principles”) 
of the Constitution, though capable of 
amendment to a limited extent are 
not liable to be damaged or destroy- 
ed is only a variation on the argu- 
ment previously urged before this 
Court on the basis of the so-called 
“spirit of the Constitution” which had 
been rejected as far back as 1952. 
See: State of Bihar v. Kameshwar 
Singh. That case arose out of the 
Bihar Land Reforms Act, 1950 which 
was pending in the Bihar Legislature 
at the time of the commencement of 
the Constitution. After it became law 
it was reserved for the consideration 
of the President who gave assent t° 
it. Thus it became one of the laws re- 
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ferred to in Article 31 (4) of the 
Constitution and in virtue of that pre- 
vision it could not be called in ques- 
tion on the ground that it contravern- 
ed the provisions of clause 2 of Arti- 
cle 31. Under that law Zamindari 
was abolished and the lands vested in 
the State. The Zamindars received 
what was described as illusory com- 
pensation. As there was danger cf 
challenge under Articles 14, 19 and 
31, the Constitution was amended to 
incorporate Article 31-A and Arti- 
cle 31-B to take effect from the date 
of the commencement of the Consti- 
tution and this Act along with similar 
other Acts were included in the 
Ninth Schedule. In Sankari Prasad’s 
case the amendment was held valid 
and when the case came before this 
Court the arguments became limited 
in scope. Mr. P. R. Das who appear- 
ed for the Zamindars tried to skirt 
the bar under Article 31 (4) by rely- 
ing on Entry 36, List II and Entry 42 
in List III arguing that the law in so 
far as it did not acquire the Zamin- 
daris for a public purpose or make 
provision for adequate compensation 
was incompetent under those entries. 
Dr. Ambedkar who appeared for other 
Zamindars took a different stand. In 
the words of Patanjali Shastri, C. J. 
“He maintained that a constitutional 
prohibition against compulsory ac- 
quisition of property without public 
necessity and payment of compensa- 
tion was deducible from what he 
called the “spirit of the Constitution”, 
which, according to him, was a valid 
test for judging the constitutionality 
of a statute. The Constitution, being 
avowedly one for establishing liberty, 
justice and equality and a Govern- 
ment of a free people with only limit- 
ed powers. must be held to contain an 
implied prohibition against taking pri- 
vate property without just compensa- 
tion and in the absence of a public 
purpose. (Emphasis is supplied). He 
relied on certain American decisions 
and text-books as supporting the view 
that a constitutional prohibition can 
be derived by implication from the 
spirit of the Constitution where no 
express prohibition has been enacted 
in that behalf. Articles 31-A and 
31-B barred only objections based on 
alleged infringements of the funda- 
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mental rights conferred by Part IMI, 
but if, from the other provisions 
thereof, it could be inferred that there 
must be a public purpose and pay- 
ment of compensation before private 
property could be compulsorily ac- 
quired by the State, there was noth- 
ing in the two articles aforesaid to 
preclude objection on the ground that 
the impugned Acts do not satisfy 
these requirements and are, there- 
fore, unconstitutional’. This argument 
was rejected in these words “In the 
face of the limitations on the State’s 
power of compulsory acquisition thus 
incorporated in the body of the Cons- 
titution, from which “estates” alone 
are excluded, it would. in my opinion, 
be eontrary to elementary canons of 
statutory construction to read, by im- 
plication, those very limitations into 
Entry 36 of List II, alone or in con- 
junction with Entry 42 of List TIT of 
the Seventh Schedule, or to deduce 
them from “the spirit of the Consti- 
tution”, and that too, in respect of the 
very properties excluded.” The argu- 
ment was that having regard to the 
Preamble and the fundamental rights 
which established liberty; justice and 
equality and a Government of a free 
people with only limited powers. tak- 
ing of private property without just 
compensation and in the absence of a 
public purpose was unconstitutional, 
and this conclusion should be drawn 
by implied prohibition in spite of Arti- 
cles 31 (4), 31-A & 31-B expressly 
barring challenge on those very 
grounds. In other words, an express 
provision of the Constitution validat- 
ing a State law was sought to be nul- 
lified on the basis of ‘essential fea- 
tures and basie principles’ underlying 
the Preamble and the fundamental 
rights, but the attempt was negatived. 
I see no distinction between Dr. Am- 
bedkar’s argument in the above case 
and the case before us, because the 
plenary power of amendment under 
Article 368 is sought to be limited by 
implications supposed to arise ` from 
those same ‘essential features and 
basic principles’. 


1320. A legislature function- 
ing under a Constitution is entitled 
to make a law and it is not disputed 
that such a law can be amended in 
any way the legislature likes by addi- 
tion, alteration or even repeal. This 
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power to amend is implicit in the le- 
gislative power to make laws. It can 
never be suggested that when the 
legislature amends its own statute 
either directly or indirectly it is in- 
hibited by any important or essential 
parts of. that statute. It can amend the 
important, desirable, parts as uncere- 
moniously as it can any other unim- 
portant parts of the statute. That be- 
ing so. one does not see the reason- 
ableness of refusing this latitude to a 
body which is specifically granted the 
unqualified power to amend the Cons- 
titution. While the legislature’s power 
to amend operates on each and every 
provision of the statute it is difficult 
to see why the amending clause in a 
Constitution specifically authorising 
the amendment of the Constitution 
should stand inhibited by any part 
of the Constitution. Essential parts 
and unessential parts of a Constitution 
should make no difference to the 
amending power (Compare passage 
from McCawley’s case already quoted 
at pp. 43-4). That a legislature can 
repeal an Act asa whole and the cons- 
tituent body does not repeal the Cons- 
titution as a whole is not a point of 
distinction. A legislature repeals an 
Act when it has outlived its utility. 
But so far as a Constitution is con- 
cerned it is an organic instrument 
continuously growing in utility and 
the question of its repeal never arises 
as long as orderly change is possible. 
A Constitution is intended to last. Le- 
gislative Acts do not have that ambi- 
tion. It is the nature and character 
of the Constitution as a growing, or- 
ganic, permanent and sovereign instru- 
ment of Government which exclude 
the repeal of the Constitution as a 
whole and not the nature and charac- 
ter of the Amending power. 


1321. Since the ‘essential fea- 
tures and basic principles’ referred 
to by Mr. Palkhivala are those culled 
from the provisions of the Constitu- 
tion it is clear that he wants to divide 
the Constitution into parts—one of 
provisions containing the essential 
features and the other containing non- 
essential features. According to him 
the latter can be amended in any way 
the Parliament likes, but so far as the 
former provisions are concerned, 
though they may be amended, they 
cannot be amended so as to damage or 
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destroy the core of the essential fea- 
tures. Two difficulties arise. Who is 
to decide what are essential provisions 
and non-essential provisions? Accord- 
ing to Mr. Palkhivala it is the Court 
which should do it. If that is correct, 
what stable standard will guide the 
Court .in deciding which provision is 
essential and which is not essential? 
Every provision, in one sense. is an 
essential provision, because if a law 
is made by the Parliament or the State 
legislatures contravening even the 
most insignificant provision of the 
Constitution, that law will be void. 
From that point of view the Courts 
acting under the Constitution will have 
to look upon its provisions with an 
equal eye. Secondly, if an essential 
provision is amended and a new pro- 
vision is inserted, which, in the opinion 
of the Constituent body, should be 
presumed to be more essential than 
the one repealed what is the yard- 
stick the Court is expected to employ? 
It will only mean that whatever neces- 
sity the Constituent body may feel in 
introducing a change in the Constitu- 
tion, whatever change of policy that 
body may like to introduce in the 
Constitution, the same is liable to be 
struck down if the Court is not satis- 
fied either about the necessity or the 
policy. Clearly this is not a function 
of the Courts. The difficulty assumes 
greater proportion when an amend- 
ment is challenged on the ground that 
the core of an essential feature is 
either damaged or destroyed. What is 
the standard? Who will decide where 
the core lies and when it is reached? 
One can understand the argument that 
particular provisions in the Constitu- 
tion embodying some essential features 
are not amendable at all. But the dif- 
ficulty arises when it is conceded that 
the provision is liable to be amended, 
but not so as to touch its ‘core’. Apart 
from the difficulty in determining 
where the ‘core’ of an ‘essential fea- 
ture’ lies, it does not appear to be 
sufficiently realized what fantastic re- 
sults may follow in working the Cons- 
titution. Suppose an amendment of. a 
provision is made this year. The mere 
fact that an amendment is made will 
not give anybody the right to come 
to this Court to have the amendment 
nullified on the ground that it affects 
the core of an essential feature. It is 


only when a law is made under the 
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amended provision and that law 
affects some individual’s right, that he 
may come to this Court. At that time 
he will first show that the amendment 
is bad because it affects the core of 
an essential feature and if he suc- 
ceeds there, he will automatically suc- 
ceed and the law made by the Legis- 
lature in the confidence that it is pro- 
tected by the amended Constitution 
will be rendered void. And such a 
challenge to the amendment may come 
several years after the amendment 
which till then is regarded as a part 
of the Constitution. In other words, 
every amendment, however innocu-~ 
ous it may seem when it is made is 
liable to be struck down several years 
after the amendment although all the 
people have arranged their affairs on 
the strength of the amended Consti- 
tution, And in dealing with the chal- 
lenge to a particular amendment and 
searching for the core of the essential 
feature the Court will have to do it 
either with reference to the original 
Constitution or the Constitution as it 
stood with all its amendments upto 
date. The former procedure is clear- 
ly absurd because the Constitution 
has already undergone vital changes 
by amendments in the meantime. So 
the challenged amendment will have 
to be assessed on the basis of the 
Constitution with all its amendments 
made prior to the challenged amend- 
ment. All such prior amendments 
will have to be accepted as good be- 
cause they are not under challenge, 
and on that basis Judges will have to 
deal with the challenged amendment. 
But the other amendments are also 
not free from challenge in subsequent 
proceedings, because: we have already 
seen that every amendment can be 
challenged several years after it is 
made, if a law made under it affects 
a private individual. So there will be 
a continuous state of fiux after an 
-amendment is made and at any given 
moment when the Court wants to de- 
termine the core of the essential fea- 
ture, it will have to discard. in order 
to be able to say where the core lies, 
every other amendment because these 
amendments also being unstable will 
not help in the determination of the 
core. In other words, the Courts will 
have to go by the original Constitu- 
tion to decide the core of an essential 


feature ignoring altogether all 
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the amendments’ made in the mean- 
time, all the transformations of rights 
that have taken place after them, all 
the arrangements people have made 
on the basis _Of the validity of the 
amendments and all the laws made 
under them without question. An 
argument -which leads to such obnoxi- 
ous results can hardly be entertained. 
In this very case if the core argu- 
ment were to be sustained, several 
previous amendments will have to be 
set aside because they have un- 
doubtedly affected the core of one or 
the other fundamental right. Prospec- 
tive overruling will be the order of 
e day. 


1322. The argument of impli- 
ed limitations in effect invites us to 
assess the merits and demerits of 


‘the several provisions of the Constitu- 


tion as a whole in the light of social, 
political and economic concepts em- 
bodied therein and determine on such 
an assessment what is the irreducible 
minimum of the several features of 
the Constitution. Any attempt by 
amendment, it is contended, to go be- 
yond such irreducible minimum—also 
called the ‘core’ of essential features— 
should be disallowed as invalid. In 
other words. we are invited to resort 
to the substantive due process doctrine 
of the Supreme Court of America in 
the interpretation of a Constitutional 
Amendment. That doctrine was re- 
jected long ago by this Court (Gopal- 
an’s case) even in its application to 
ordinary legislation, See 1950 SCR 
88 (Kania, CJ 110) (Das J. 312). The 
argument does not have anything to 
do with the meaning of the 
expression ‘Amendment of the Consti- 
tution’ because it is conceded for the 
purpose of this argument that ‘amend- 
ment of this Constitution’ means 
‘amendment of all provisions by way 
of addition, alteration or repeal’. What 
is contended, is that by the very im- 
plications of the structure, general 
principles and concepts embodied in 
the Constitution, an amendment can 
go only thus far and no further. In 
other words, the scope of amendment 
is circumscribed not by what the cons- 
tituent body thinks but by what the 
Judges ultimately think is its proper 
limits. And these limits, it is obvi- 
ous, will vary with individual J udges 
and, as in due process, the limits will 
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be those fixed by a majority of Judges 
at one time, changed, if necessary, by 
a bigger majority at another. Every 
time an amendment is made of some 
magnitude as by the Twenty~fifth 
Amendment we will have, without 
anything to go on, to consider how, ` 
im our opinion, the several provisions 
of the Constitution react on one ano- 
ther, their relative importance from 
our point of view, the limits on such 
imponderable concepts as liberty, equ~ 
ality. justice, we think Proper to im- 
pose, whether we shall give prepon- 
derance to directive principles in one 
case and fundamental] rights in ano- 
ther—in short, determine the ‘spirit 
of the Constitution’ and decide how 
far the amendment conforms with 
that ‘spirit. We are no longer, then, 
construing the words of the Constitu- 
tion which is our legitimate province 
but determining the Spirit of the Cons- 
titution—a course deprecated by this 
Court in Gopalan’s case at pages 120- 
121. When concepts of social or eco- 
nomic justice are offered for our exa- 
mination in their interaction on pro- 
visions relating to right to property— 
matters traditionally left to legislative 
policy and wisdom, we are bound to 
founder “in labyrinths to the charac- 
ter of which we have no sufficient 

guides.” ) 


1323. Tt is true that Judges do 
judicially determine whether certain 
restrictions imposed in a statute are 
reasonable or not. We also decide 
questions involving reasonableness of 
any particular action. But Judges do 
this because there are objective gui- 
des. The constitution and the Legis- 
latures specifically leave such deter- 
mination to the higher courts, not be- 
cause they will be always right, but 
because the subject-matter itself de- 
fies definition and the legislatures 
would sooner abide by what the jud- 
ges say. The same is true about 
limits .of delegated legislation or limits 
of legislative power when it en- 
croaches on the judicial or any other 
field. Since the determination of all 
these questions is left to the higher 
judiciary under the constitution and 
the law, the judges have to apply ` 
themselves to the tasks. however dif- 
ficult they may be, in order to deter~ — 
mine the legality of any particular 
legislative action. But all this applies 
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to laws made under the constitution 
and have no relevance when we have 
to deal with a constitutional] amend- 
ment. The constitution supplies the 
guides for the assessment of any sta- 
tute made under it. It does not sup- 
ply any guides to its own amendment 
which is entirely a matter of policy. 


1324. The ‘core’ argument and 
the division into essential and non-es- 
sential parts are fraught with the 
greatest mischief and will lead to such 
insuperable difficulties that, if per- 
mitted, they will open a Pandora’s 
box of endless litigation creating un- 
certainty about the provisions of the 
constitution which was intended to be 
clear and certain. Every single provi- 
sion embodies a concept, a standard, 
norm or rule which the framers of 
the constitution thought was so es- 
sential that they included it in the 
constitution. Every amendment there- 
of will be liable to be assailed on the 
ground that an essential feature or 
basic principle was seriously affected. 
Our people have a reputation of be- 
ing a litigious let. We shall be only 
adding to this. 


1325. When an amendment is 
successfully passed, it becomes part of 
the constitution having equal status 
with the rest of the provisions of the 
constitution. If such an amendment is 
liable to be struck down on the ground 
that it damages or destroys an essen- 
tial feature, the power so claimed 
should, a fortiori, operate on the con- 
stitution as it stands. It will be open 
to the court to weigh every essential 
feature like a fundamental right and, 
if that feature is hedged in by limi- 
tations, it would be liable to be struck 
down as damaging an essential fea- 
ture. Take for example persona! 
liberty, a fundamental right under the 
constitution. If the court holds the 
opinion that the provision with regard 
to preventive detention in Article 22 
damages the core of personal liberty 
it will be struck down. The same can 
be said about the freedoms in Arti- 
cle 19. If this court feels that the pro- 
vision with regard to, say State mono- 
polies damages the fundamental right 
of trade of a citizen. it can be struck 
down. In other words, if an amend- 
ment which has become part of the 
constitution is liable to be struck 
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down because itdamages an essential 
feature it should follow that everv 
restriction originally placed on that 
feature in the constitution would neces- 
sarily come under the. pruning knife 
of the courts. 


1326. In short, if the doctrine 
of unamendability of the core of es- 
sential features is accepted it will 
mean that we add some such proviso 
below Article 368 : ‘Nothing in the 
above Amendment will be deemed 
to have authorized an Amendment of 
the constitution, which has the effect 
of damaging or destroying the core of 
the essential features, basic principles 
and fundamental elements of the con- 
stitution as may be determined by the 
Courts.” This is quite impermissible. 


1327. It is not necessary to 
refer to the numerous authorities cited 
before us to show that what are des- 
cribed assome ofthe essential features 
are not unamendable. It will be sufti- 
cient to refer to only a few. Bryce in 
his book “The American Common- 
wealth” New and revised edition, Vol. I 
says at pages 366-67 with reference 
to Article V of the American Consti- 
tution “But looking at the constitution 
simply as a legal document, one finds 
nothing in it to prevent the adoption 
of an amendment providing a methcd 
for dissolving the existing Federal tie, 
whereupon such method would be ap- 


plied so as to form new unions, or per- . 


mit each State to become an absolute- 
ly sovereign and independent com- 
monwealth. The power of the people 
of the United States appears compe- 
tent to effect this. should it ever be 
desired, in a perfectly legal way, just 
as the British Parliament is legally 
competent to redivide Great Britain 
into the sixteen or eighteen indepen- 
dent kingdoms. which existed within 
the island in the eighth century.” 
Randall in his revised edition, 1964. 
The Constitutional Problems under 
Lincoln, says at page 394 with refar- 
ence to Article V “Aside from the 
restriction concerning the “equal suf- 
frage” of the States in the Senate, the 
Constitution, since 1808, has contain- 
ed no unamendable part, and it desi- 
gnates no field of legislation that may 
not be reached by the amending 
power. An Amendment properly made 
becomes “valid, to all intents and pur- 
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poses, as part of this constitution”, 
having as much force as any other 
article. There is no valid distinction 
between “the Constitution itself’ and 
the amendments. The Constitution at 
any given time includes all up to the 
latest amendments, and excludes pər- 
tions that have not survived the 
amending process. We should think 
not of “the Constitution and its amend- 
ments,” but of “the Constitution as 
amended”. This is especially true 
when we reflect that certain of the 
amendments supplant or construe 
portions of the original document.” 
Cooley in his book, The General Prin- 
ciples of Constitutional Law in the 
United States of America, fourth edi- 
tion, says at pages 46-47 “Article V 
of the Constitution prohibits any 
amendment by which any State “with- 
out its consent shall be deprived of 
its equal suffrage in the Senate.” 
Beyond this there appears to be no 
limit to the power of amendment. 
This, at any rate, is the result of the 
decision in the so-called National Pro- 
hibition Cases The amend- 
ment was attacked on the grounds 
that it was legislative in its character, 
an invasion of natural rights and an 
encroachment on the fundamental 
principles of dual sovereignty, but the 
contention was overruled. The decision 
totally negatived the contention that 
“An amendment must be confined in 
its scope to an alteration or improve- 
ment of that which is already con- 
tained in the Constitution and cannot 
change its basic structure, include 
new grants of power to the Federal 
Government. nor relinquish to the 
State those which already have been 


granted to it.” Quick and Garran writ- 


ing in the “Annotated Constitution of 
the Australian Commonwealth” (1901) 
3bserve as follows at p. 989 with 
regard to the amending clause of the 
sonstitution namely Section 128. “It 
may be concluded that there ïs no 
limit to the power to amend the Con- 
stitution, but that it can only be 
brought into action according to cer- 
tain modes prescribed. We will consi- 
der the modes and conditions of con- 
stitutional reforms further; mean- 
while it is essential to grasp the signi- 
ficance and comprehensiveness of the 
power itself. For example, the Consti- 
tution could be amended either in the 
direction of strengthening or weaken- 
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ing the Federal Government; strength- 


-ening it, by conferring on it new and 


additional powers; weakening it,, by 
taking away powers. The Constituticn 
could be amended by reforming the 
structure of the Federal Parliament 
and modifying the relation of the two 
Houses; by increasing or diminishing 
the power of the Senate in reference 
to Money Bills; by making the Senate 
subject to dissolution atthe same time 
as the House of Representatives. It is 
even contended by some daring inter- 
preters that the constitution could be 
amended by abolishing the Senate. It 
could certainly be amended by re- 
modelling the Executive Department, 
abolishing what is known as Respon- 
sible Government, and introducing a 
new system, such as that which pre- 
vails in Switzerland, according to 
which the administration of the public 
departments is placed in the hands of 
officers elected by the Federal legis- 
lature. The Constitution could he 
amended by altering the tenure of the 
judges, by removing their appoint- 
ment from the Executive, and autho- 
rizing the election of judges by the 
Parliament or by the people. The Con- 
stitution could be amended in its most 
vital part, the amending power it- 
self, by providing that alterations rnay 
be initiated by the people, according 
to the plan of the Swiss Popular Iri- 
tiative; that proposed alterations may 
be formulated by the Executive and 
submitted to the people; that proposed 
alterations may, with certain consti- 
tutional exceptions, become law on 
being approved of by a majority of the 
electors voting, dispensing with the 
necessity of a majority of the States.” 


1328. On a consideration, there- 
fore, of the nature of the amending 
power, the unqualified manner in 
which it is given in Article 368 of tlie 
constitution it is impossible to imply 
any limitations on the power to amend 
the fundamental rights. Since there 
are no limitations express or implied 
on the amending power, it must he 
conceded that all the Amendments 
which are in question here must be 
deemed to be valid. We cannot ques- 
tion their policy or their wisdom. 


1329. Coming to the actual 
amendments made in the constituticn 
by the Twenty-fifth Amendment Act, 


w 


ht 
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we find in the first place that the ori- 
ginal clause (2) of Article 31 is recast 
to some extent by deleting any refer- 
ence to ‘compensation’ in cases of 
compulsory acquisition and requisition 
for a public purpose. The fundamen- 
tal right now is not to receive ‘com~ 
pensation’ which this court construed 
to mean ‘a just equivalent’ 
receive an “amount” which the legis~ 
lature itself may fix or which may be 
determined in accordance with the 
principles as may be specified by the 
law. Then again the “amount” may be 
given in cash or in such manner as 
the law may specify. The principal 
objection to the amendment is that 
the clause arms the legislature with 
power to fix any amount which it 
considers fit and such fixation may he 
entirely arbitrary having no nexus 
whatsoever with the property of which 


a person is actually deprived. In 
similar cases, it is submitted, the 


amount fixed may be more in one and 
very much less in another depending 
entirely on the whim of the legisla~ 
ture. Conceivably -the amount may be 
illusory having regard to the value of 
the property. The principles for deter- 
mining the amount may equally be 
arbitrary and unrelated to the de- 
privation. Therefore, it is contended, 
the amendment is bad. It is difficult 
to understand how an amendment to 
the constitution becomes invalid be- 
cause the constitution authorizes the 
legislatures to fix an “amount” or to 
specify the principles on which the 
“amount” is to be determined instead 
of fixing the “compensation” or spe~ 


- icifying the principles for determining 


“compensation”. Even compensation. 
ultimately is an “amount”. All that 


the amendment has done is to nega- 
tive the interpretation put by this 
court on the concept of compensation. 
Clause (2) recognizes the fundamental 
right to receive an amount in case of 
compulsory acquisition or requisition 
and all that it wants to clarify is that 
the fundamental right is not to receive 
compensation as interpreted by this 
court but a right to receive an amount 
in lieu of the deprivation which the 
legislature thinks fit. It is not the case 
that if a fair amount is fixed for the 
acquisition or fair principles to deter- 
mine it are laid down, the amendment 
would still be invalid. The contention 


is that it becomes invalid because 


‘there is a possibility of the abuse of 


but to , 


the power to fix the amount. There 
is no power which cannot be abused. 
All constitutions grant power to legis- 
latures to make laws on a variety of 
Subjects and the mere possibility of 
the power being used unwisely, in- 
juriously or even abused is not a 
valid ground to deny legislative power. 
see. Bank of Toronto v. Lambe, (1887) 
12 AC 575 at pp. 586-587. If that is 
the position with regard to legislative 
power, there does not appear to be 
any good reason why the possibility 
of abuse of it by the legislature should 
inhibit an amendment of the constitu- 
tion which gives the power. Whether 
a particular law fixes an amount 
which is illusory or is otherwise a 
fraud on power denying the funda- 
mental right to receive an amoun 
specifically conferred by clause (2) 
will depend upon the law when made 
and is tested on the basis of claus 
(2). One cannot anticipate any such 
matters and strike down an amend- 
ment which, in all conscience, does 
not preclude a fair amount being fix- 
ed for payment in the circumstances 
of a particular acquisition or requisi- 
tion. The possibility of- abuse of a 
power given by an amendment of the 
of: 













constitution is not determinative 
the validity of the amendment. 


1330. The new clause 2B in- 
serted in Article 31 having the con- 
sequence of excluding the application 
of Article 19 (1) ($) to a law referred 
to in clause (2) of Article 31 is mere- 
ly a re-statement of the law laid down 
by this court after the constitution 
came into force. The mutual exclu- 
siveness of Article 19 (1) (f) and Arti- 
cle 31 (2) had been recognized by this 
court in a series of cases. See: Sitabati 
Debi v. State of West Bengal, (1957) 2 
SCR 949. That principle is now em- 
bodied in the new amendment. 


1331. The only substantial ob- 
jection to the twenty-fifth amendmenf 
is based on the new Article 31C in- 
serted in the Constitution by S. 3 of 
the Twenty-fifth Amendment Act. 
The new article is as follows: \ 


“31C. Notwithstanding anything 
contained in Article 13, no law giving 
effect to the policy of the State to- 
wards securing the principles specifi- 
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ed in clause (b) or clause (c) of Arti- 
cle 39 shall be deemed to be void on‘ 


the ground that it is inconsistent with, 
or takes away or abridges any of the 
rights conferred by Article 14, Art. 19 
or Art. 31; and no law containing a 
declaration that it is for giving effect 
to such policy shall be called in ques~ 
tion in any court on the ground that 
it does not give effect to such policy. 


Provided that where such law is 
made by the Legislature of a State, 
the provisions of this article shall not 
apply thereto unless such law, having 
been reserved for the consideration of 
the President, has received his assent.” 


1332. Ignoring the proviso for 
the moment, one finds that the main 
clause of the article falls into two 
parts. The first part provides that a 
law of a particular description shall 
not be deemed to be void on the 
ground that it affects injuriously 
somebody’s fundamental rights under 
Articles 14, 19 and 31. The second 
part provides that if such a law con- 
tains a particular declaration, courts 
shall not entertain a particular kind 
of objection.. 


1333. In the first place, it 
should be noted that what is saved by 
Article 31C is a law ie. a law made 
by a competent legislature. Secondly 
since Article 31C comes under the 
specific heading ‘Right to property’ 
in Part III dealing with fundamental 
rights it is evident that the law must 
involve right to property. That it must 
of necessity do so is apparent from 
the description of the law given in the 
article. The description is that the law 
gives effect to the policy of the State 
towards securing the principles speci- 


fied in clauses (b) & (c) of Article 39.. 


That article is one of the several Arti- 
cles in Part IV of the Constitution de- 
aling with Directive Principles of 
State Policy. Article 37 provides that 
though the Directive Principles are 
not enforceable by any court, they 
are nevertheless fundamental in the 
governance of the country and it shall 
be the duty of the State to apply these 
principles in making laws. It follows 
from this that the Governments and 
Legislatures are enjoined to make 
Jaws giving effect to the Directive 
Principles. We are immediately con- 
cerned with the Directive Principles 


contained in Article 39 (b) and (c) 
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namely, that the State shall direct its 
policy towards securing (b) that the 
ownership and control of the material 
resources of the community ‘are so 
distributed as best to subserve the 
common good; and (c) that the opera- 
tion of the economic system does not 
result in the concentration of wealth 
and means of production to the com- 
mon detriment. In short clause (b) 
contemplates measures to secure what 
is known as equitable distribution of 
community resources and clause (c) 
contemplates measures for preventing 
concentration of wealth and means of 
production in a few private hands. 
Read along with Article 36 and other 


principles in this Part, they justify 
the conclusions of Granville Austin 
in his Indian Constitution; Corner- 


stone of a Nation — that our Constitu- 
tion is informed by social democratic 
principles. See: pages 41-52 of the 
book. The final conclusion he came to 
is expressed in this way: 
“By establishing these positive 
obligations of the state, the members 
of the Constituent Assembly made 
it the responsibility of future Indian 
governments to find a middle way 
between individual liberty and the 
public good, between preserving the 
property and the privilege of the few 
and bestowing benefits on the many 
in order to liberate the powers of all 
men equally for contributions to the 
common good.” p, 52. 
The philosophy which informs the 
constitution looks on concentration of 
wealth and means of production as a 
social evil because such concentration, 
resulting in the concentration of poli- 
tical and economic power in the hands 
of a few private individuals, not only 
leads to unequal freedom, on the one 
hand. but results, on the other, in 
undermining the same in the case of 
many. In such conditions it is widely 
believed that the goals of equality 
and justice, social, economic and poli- 
tical, become unreal, and since the 
constitution itself directs that laws 
may be made to inhibit such condi- 
tions it is inevitable that these laws 
aimed at the reduction of unequal 
freedoms enjoyed by a few will im- 
pair to some extent their fundamen- 
tal rights under Articles 14, 19 and 
əl. That would be justified even on 
the ‘core’ theory of Mr. Palkhivala 
because he admits the possibility of 
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in similar cases. Therefore, Article 31C 
provides, even as Article 31A provided 
many years ago, that such laws should 
not be called in question on the 
grounds furnished by Articles 14, 19 
and 31. If a law is made with a view 
to giving effect tothe Directive Princi- 
ples mentioned in Arts. 39 (b) & 39 (c) 
the law isin conformity with the direct 
mandate of the constitution and must 
be deemed to be constitutional. The 
effect of the first part of Art. 31C is 
the same as if, a proviso had been 
inserted below Article 13 (2) or each 
of the several Articles 14, 19 and 31 
excluding its application to the par- 
ticular type of law mentioned in Arti- 
cle 31C. If the law does not genuinely 
purport to give effect to the specified 
Directive’ Principles it will not he 
secure against the challenge under 
Articles 14, 19 and 31. Indeed 
since the Directive Principles are 
couched in general terms they 
may present some difficulty in 
judging whether any individual law 
falls within the ambit of the descrip- 
tion given in Article 31C but such a 
difficulty is no reason for denying 
the validity of the amendment. Courts 
had no difficulty in deciding whether 
any particular law did fall under Arti- 
cle 31A or not. 


1334, The real difficulty is 
raised by the second part of Art. 31C 
which provides “No law containing a 
declaration that it is for giving effect 
to such policy shall be called in ques- 
tion in any court on the ground that 
it does not give effect to such policy.” 
The contention is that if any law makes 
a declaration as stated, that is con- 
clusive of the fact that it is covered 
by Article 39 (b) or (c) and courts will 
be debarred from entertaining any 
objection on the ground that it is not 
so covered. In other words, it is sub- 
mitted, the declaration when made in 
a law whether genuinely falling under 
Article 39 (b) or (c) or not will con~ 
clude the issue and the courts will be 
debarred from questioning the decla- 
ration. The result is, according to the 
submission, that the legislatures may 
with impunity make a law contraven-~ 
ing provisions of the constitution and 
by the simple device of a declaration 
insert the law as an exception to Arti- 
cles 14, 19 and 31 i.e. in other words 
amend the constitution which the legis- 
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lature cannot do. The constitution, it 
is pointed out, may be amended only 
in the way prescribed in Art. 368 and 
no other and, therefore, article 31C 
authorising an amendment in a way 
other than the one laid down in Arti- 
cle 368, which still forms part of the 
constitution with full force, is invalid. 


1335. On behalf of the Union, 
however, it is claimed that the new 
Article 31C does not have the effect 
attributed to it on behalf of the peti- 
tioners. It is, submitted, that Art. 31C 
does not prevent judicial review as to 
whether thelaw referredto therein is 
of the description it maintains it is. 
Jf on a consideration of its true nature 
and character the court considers that 
the legislation is not one having a 
nexus with the principles contained in 
Article 39 (b) or (c), it will not be 
saved under Article 31C. The sole 
purpose of the declaration, according 
to the submission, is to remove from 
the scope of judicial review a question 
of a political nature the reason for it 
being, as explained in Beauharanis v. 
Illinois 343 US 250. “The legislative 
remedy in practice might not mitigate 
the evil or might itself give rise to 
new problems which would only 
manifest once again the paradox of 
reform. It is the price to be paid 
for the trial and error inherent in le- 
gislative efforts to deal with obsti- 
nate social issues.” 

1336. It appears to us that the 
approach suggested on behalf of the 
Union is the correct approach to the 
interpretation of Article 31C. 

37. The State’s functional 
policy is to strive to promote the wel- 
fare of the people by securing and 
protecting as effectively as it may a 
social order in which justice, social, 
economic and political shall, inform 
all the institutions of the national life. 
(Article 38). That is the goal of the 
State policy. As practical steps, the 
State is commanded in the next fol- 
lowing articles from articles 39 to 51 
to direct, its policy towards securing 
some aims which. being well-known 
concepts of social democratice theory, 
are described as ‘principles.’ See for 
example the marginal note of Art. 39, 
Compendiously these are described as 
Directive Principles of State Policy 
under the heading of Part IV. 

1338. We are concerned with 
Article 39 (b) and (c). The State is 
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commanded, in particular, to direct its 
policy towards securing two aims, one 
described in (b) and the other in (c). 
In directing its policy towards secur- 
ing the aims, the State will evidently 
have to make laws. A description of 
such a law is given in the first part of 
Article 31C — as a law giving effect 
to the policy of the State towards 
securing the principles (aims) specifi- 
ed in Article 39 (b) or (c). If a law 
truly answers that description it will 
be secure against a challenge under 
Articles 14, 19 and 31. otherwise not. 
When such a challenge is made, it 
will be the obvious duty of the court 
to ascertain on an objective considera- 
tion of the law whether it falls within 
the description. What the court will 
have to consider is whether it is a 
law which can reasonably be descri- 
bed as a-law giving effect to the 
policy of the State towards securing 
the aims of Article 39 (b) or (c). That 
is an issue which is distinct from.the 
other issue whether the law does not 
give effect to the policy of the State 
towards securing the said aims. A 
law reasonably calculated to serve a 
particular aim or purpose may not 
actually serve that aim or purpose; 
and it is this latter issue which is 
excluded from judicial review. In 
doing so the declaration does no more 
than what the courts themselves have 
been always doing viz. that they are 
not concerned with the wisdom or 
policy of the legislation, Prohibition 
laws for example in U.S.A. and 
elsewhere though made in order to 
give effect to the policy of the State 
to secure the eradication of the evil 
of drink did not have that effect. That 
may have been so because the law 
was inadequate or because the law 
gave rise to problems which were un- 
foreseen. But that did not impair the 
genuineness of the law as being rea~ 
sonably calculated to achieve a cer- 
tain result. The two questions are dif- 
ferent. One involves the process of 
identification of thetypeof legislation 
by considering its scope and object, its 
pith and substance. The other invol- 
ves a process of evaluation by consi- 
dering its merits and defects, the ade- 
quacy or otherwise of the steps taken 
to implement it or their capability of 
producing the desired result. A law 
made to give effect to the State’s 


policy of securing eradication of the 
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drink evil can be properly identified, 
as such, if such identification is 
necessary to be made by a court in 
order to see the application of a con- 
stitutional provision. But it is an en- 
tirely different proposition to say that 
the law does not actually give effect 
to the State’s policy of securing the 
eradication of drink. That would 
require an enquiry which courts can- 
not venture to undertake owing to 
lack of adequate means of knowledge 
and sources of information. An en- 
quiry, like that ofa Commission, will 
lead to debatable questions as to the 
adequacy of the provisions of the law. 
its deficiencies, the sufficiency and 
efficiency of the executive side of the 
Government to implement it effec- 
tively, the problems that arise in the 
course of implementation of the law 
and the like, all of which do not legi- 
timately fall within the ambit of an 
enquiry by a court. The problems are 
problems of legislative policy. It is for 
the legislature to decide what should). 
go into the law to give effect to its 
policy towards securing its purpose. 
The legislature will have to consider 
the divergent views in the matter and 
make its own choice as to how it can 
effectuate its policy.. The courts are 
not concerned with that aspect of the 
matter and even if a law is consider- 
ed a failure, courts cannot refuse to 
give effect to the same. The declara- 
tion does no more than forbid such an 
enquiry by the courts which the courts 
themselves would not have under- 
taken. The declaration is only by way 
of abundant caution, 


1339. No other ground is pre- 
eluded from judicial review under 
Article 31C. It was rightly conceded 
on behalf of the Union that the court 
in deciding whether the law falls 
within the general description given of 
it in Article 31C will be competent to 
examine the true nature and charac- 
ter of the legislation, its design and 
the primary matter dealt with, its ob- 
ject and scope. See: e.g. Charles: Rus- 
sell v. The Queen, (1882) 7 AC 829 
(838-840), If the court comes te the 
conclusion that the above object of the 
legislation was merely a pretence and 
the real object was discrimination or 
something other than the obiect spe- 
cified in Article (b) and (c), Art. 31C 


would not be attracted and the vali- 
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dity of the Statute would have to be 
tested independently of Article 31C. 
Similarly as observed: in Attorney- 
General v. Queen Insurance Co. (1873) 
3 AC 1090. “if the legislation osten~ 
sibly under one of the powers con- 
ferred by the constitution is in truth 
and: fact really to accomplish an un- 
authorised purpose the court would be 
entitled to tear the veil and decide 
according to the real nature of the sta- 
tute.” 


1340. In that view of the true 
nature of Article 31C it cannot be said 
that the amendment is invalid. 

1341. The twenty-fifth Amend- 
ment Act is. therefore, valid. 

1342. By the twenty-ninth 
Amendment, the two Kerala Acts 
challenged in this petition were ìn- 
cluded in the Ninth Schedule. Like 
‘other Acts included in that Scheduie 
they are immune from challenge by 
reason of the protection given to the 
Schedule by Art. 31B. It was sought 
to be argued that unless the Acts 
related to agrarian reform, implicit in 
the words ‘Without prejudice to the 
generality of the provisions contained 
in Article 31C with which Art. 31B 
opens, the protection was not availa~ 
ble. That argument: has been rejected 
previously. See for example N.B. Jee- 
fieebhoy v. Asst. Collector, Thana, 
(1965) 1 SCR 636=(AIR 1965 SC 1096). 
Actually the argument does not amount 
to a challenge to the validity of the 
Amendment, but an attempt to show 
that in spite of the Amendment, the 
‘two laws would not be saved by Arti- 
cle 31B. The twenty-ninth Amend- 
ment is not different from several 
similar Amendments made previous- 
ly by which Statutes were added from 
time to time to the ninth schedule 
and whose validity has been upheld 
by this court. The twenty-ninth 
Amendment is, therefore. valid. 

1343. My conclusions are: `" 

(1) The power and the procedure 
for the amendment of the Constitu- 
tion were contained in the unamend- 
ed Article 368. An Amendment of the 
Constitution in accordance with the 
procedure prescribed in that Article 
is not a ‘law’ within the meaning 
of Article 13. An Amendment of the 
Constitution abridging or taking away 
a fundamental right conferred by 
Part IIL of the Constitution is not void 
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as contravening the provisions of Arti- 
cle 13 (2). The majority decision in 
Golak Nath v. State of Punjab is, 
with respect, not correct. 

(2) There were no implied or im- > 
herent limitations on the Am. nding 
power under the unamended Article 
368 in its operation over the funda-~ 
mental rights. ‘There can be none 
after its amendment. 


. (3) The twenty fourth, the twenty~ 
fifth and the twenty-ninth Amend- 
ment Acts are valid. 


1344. The case will now be 
posted before the regular bench for 
disposal in accordance with law. 


KHANNA, J.: 1845. Questions relat- 
ing to the validity of the Constitution 
(Twenty-fourth Amendment) Act, Con- 
stitution (Twenty-fifth Amendment) Act 
& Constitution (Twenty-ninth Amend- 
ment) Act, as well as the question whe- 
ther the Parliament acting under Art, 368 
of the Constitution can amend the pro- 
visions of Part III of the Constitution so 
as to take away or abridge fundamental 
rights arise for determination in this peti- 
tion under Art. 82 of the Constitution. A 
number of other important questions, to 
which reference would be made here- 
after, have also been posed during discus- 
sion, and they would be dealt with at the 
appropriate stage. Similar questions 
arise in a number of other petitions, and 
the counsel of the parties in those cases 
have been allowed to intervene. 


1846. The necessary facts may 
now be set out, while the details which 
have no material bearing for the pur- 
pose of this decision can be omitted. 
Kerala Land Reforms Act, 1968 (Act 1 of 
1964) as originally enacted was inserted 
as item No. 89 in the Ninth Schedule to 
the Constitution. The said Act was sub- 
sequently amended by Kerala Land Re- 
forms (Amendment) Act, 1969 (Act 85 of 
1969). The petitioner filed the present 
writ petition on March 21, 1970 challeng- 
ing the constitutional validity of the 
Kerala Land Reforms Act, 1963 (Act 1 of 
1964) as amended by the Kerala Land 
Reforms (Amendment) Act, 1969 (Act 85 
of 1969). The aforesaid Act was also 
challenged in a number of petitions be- 
fore the Kerala High Court. A Full 
Bench of the Kerala High Court as per 
its decision in V. N. Narayanan Nair v. 
State of Kerala, ILR (1970) 2 Ker 315 = 
(AIR 1971 Ker 98) (FB) upheld the vali- 
dity of the said Act, except in respect of 
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certain provisions. Those provisions 
were declared to be invalid. The State 
of Kerala came up in appeal to this Court 
against the judgment of the Kerala High 
Court in so far as that Court had held 
a number of provisions of the Act to be 
invalid. This Court dismissed the ap- 
peals of the State as per judgment dated 
April 26, 1972. (1972) 2 SCC 864 = 
(AIR 1972 SC 2097). Appeals filed by 
private parties against the judgment of 
the Kerala High Court upholding the 
validity of the other provisions too were 
dismissed. Some writ petitions filed in 
this Court challenging the validity of the 
above mentioned Act were also disposed 
of by this Court in accordance with its 
decision in the appeals filed by the State 
of Kerala and the private parties. 


1347. The Kerala High Court as 
per judgment dated October 21, 1970 
declared some other provisions of the 
Kerala Land Reforms Act as amended by 
Act 85 of 1969 to be invalid and uncon- 
stitutional. After the above judgment of 
the High Court the Kerala Land Re- 
forms Act was amended by Ordinance 4 
of 1971 which was promulgated on Janu- 
ary 80, 1971. The Kerala Land Reforms 
(Amendment) Bill, 1971 was thereafter 
introduced in the Legislative Assembly 
to replace the ordinance. The Bill was 
passed by the Legislative Assembly on 
April 26, 1971 and received the assent 
of the President on August 7, 1971. It 
was thereafter published as the Kerala 
Land Reforms Act, 1971 (Act 25 of 1971) 
in the Gazette Extraordinary on August 
11, 1971. By the Constitution (Twenty- 
ninth Amendment) Act, 1972 which was 
assented to by the President on June 9, 
1972 the Kerala Land Reforms (Amend- 
ment) Act, 1969 (Act 35 of 1969) and 
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1971 (Act 25 of 1971) were included in 
the Ninth Schedule to the Constitution. 


1348. The writ petition was 
amended twice. The first amendment 
was made with a view to enable the peti- 
tioner to impugn the constitutional vali- 
dity of the Kerala Land Reforms (Am- 

(Contd. on Col. 2) 


Before the Amendment 


13. (1) All laws in force in the ter- 
ritory of India immediately before 
the commencement of this Constitu- 
tion, in so far as they are inconsis- 
tent with the provisions of this Part, 
shall, to the extent of such incon- 

. sistency, be void. 
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endment) Act (Act 25 of 1971). The se- 
cond amendment of the petition was 
made with a view to include the prayer 
to declare the Twenty-fourth, Twenty- 
fifth and Twenty-ninth Amendments to 
the Constitution as unconstitutional, ultra 
vires, null and void. 

1349. It may be mentioned that 
the Twenty-fourth Amendment related to 
the amendment of the Constitution. Sec- 
tion 2 of the Amendment Act added 
clause (4) in Art, 13 as under: 

“(4) Nothing in this article shall ap- 
ply to any amendment of this Constitu- 
tion made under Art. 868.” 

Section 8 of the Amendment Act read as 
under : 

“3. Article 868 of the Constitution 
shall be renumbered as clause (2) there- 
of, and— 

(a) for the marginal heading to that 
article, the following marginal heading 
shall be substituted, namely :— 

“Power of Parliament to amend the 
Constitution and procedure therefor;” 

(b) before clause (2) as so re-num- 
bered, the following clause shall be in- 
serted, namely :— 

“(1) Notwithstanding anything in 
this Constitution, Parliamient may in ex- . 
ercise of its constituent power amend by . 
way of addition, variation or repeal any 
provisions of this Constitution in accord- 
ance with the procedure laid down in | 
this article,”: 

(c) in clause (2) as so re-numbered, 
for the words ‘it shall be presented to 
the President for his assent and upon 
such assent being given to the Bill”, the . 
words “it shall be presented to the Pre- 
sident who shall give his assent to the 
Bill and thereupon” shall be substituted: ' 

(d) after clause (2) as so re-number- i: 
ed, the following clause shall be inserted, 
namely :— 

“(8) Nothing in Art. 18 shall apply . 
to any graendment made under this arti- | 
cle.”” , 
We may-now set out Arts. 18 and 368 as 
they/existed both before and after the 
amendment made by the Twenty-fourth 
Amendment Act: 


After the Amendment 

18. (1) All laws in force in the 
territory of India immediately be- 
fore the commencement of this Con- 
Stitution, in so far as they are incon- 
sistent with the provisions of this 
Part, shall, to the extent of such in- 
consistency be void. 
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(2) The State shall not make any 
Jaw which takes away or abridges 
the rights conferred by this Part and 
any law made in contravention of 
this clause shall, to the extent of the 
contravention, be void. 

(3) In this article, unless the con- 
text otherwise requires, 

(a) “law” includes any Ordinance, 
order, bye-law, rule, regulation, 
notification, custom or usage having 
5 the territory of India the force of 
law; 

(b) “laws in force” includes laws 
passed or made by a Legislature or 
other competent authority in the ter- 
ritory of India before the com- 
mencement of this Constitution and 
not previously repealed, notwith- 
standing that any such law or any 
part thereof may not be then in 
operation either at all or in parti- 
cular areas, 


868. An amendment of this Cor- 
stitution may be initiated only by 
the introduction of a Bill for the pur- 
pose in either House of Parliament, 
and when the Bill is passed in each 
- house by a majority of the total mem- 
bership of that - House and by a 
majority of not less than two-thirds 
of the members of that House pre- 
sent and voting, it shall be present- 
ed to the President for his assent 
_ and upon such assent being given to 
the Bill the Constitution shall stand 
amended in accordance with the 
terms of the Bill: 


Provided that if such amendment l 


seeks to make any change in— 

(a) Article 54, Art. 55, Art. 73, 
Art. 162 or Art. 241, or 

(b) Chapter IV of Part V, Chap V 
of Part VI, or Chap. I of Part XI, or 

(c) any of the Lists in the Seventh 
Schedule, or 

(d) the representation of States in 
Parliament, or 

(e) the provisions of this article, 

the amendment shall also require 
to be ratified by the legislatures of 
not less than one-half of the States 
by resolutions to that effect passed 
by those Legislatures before the Bill 
making provision for such amend- 
ment is presented to the President 
for assent. 
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(2) The State shall not make any 
law which takes away or abridges 
the rights conferred by this Part and 
any law made in contravention of 
this clause shall, to the extent of the 
contravention, be void. 

(8) In this article, unless the con- 
text otherwise requires,— 

(a) “law” includes any Ordinance, 
order, bye-law, rule, regulation, noti- 
fication, custom or usage having in 
the territory of India the force of 
law; 

(b) “laws in force” includes laws 
passed or made by a Legislature or 
other competent authority in the ter- 
ritory of India before the com- 
mencement of this Constitution and 
not previously repealed, notwith- 
standing that any such law or any 
part thereof may not be then in 
operation either at all or in parti- 
cular areas. 

(4) Nothing in this article shall 
apply to any amendment of this 
Constitution made under Art. 368. 

868 (1) Notwithstanding anything 
in this Constitution, Parliament may 
in exercise of its constituent power 
amend by way of addition, variation 
or repeal any provision, of this Con- 
stitution in accordance with the pro- 
cedure laid down in this article. 


(2) An amendment of this Con- 
stitution may be initiated only by the 
introduction of a Bill for the pur- 
pose in either House of Parliament, 
and when the Bill is passed in each 
of the total 
membership of that House and by a 
majority of not less than two-thirds 
of the members of that House pre- 
sent and voting, it shall be present- 
ed to the President who shall give 
his assent to the Bill and thereupon 
the Constitution shall stand amend- 
ed in accordance with the terms of 
the Bill: 

Provided that if such amendment 
seeks to make any change in— 


(a) Article 54, Art. 55, Art. 78, 
Art. 162 or Art. 241, or 


(b) Chapter IV, of. Part V, Chap- 
ter V of Part VI, or Chap. I of 
Part XI, or 

(c) any of the Lists in the Seventh 
Schedule, or 

(d) the representation of States in 
Parliament, or . 
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(e) the provisions of this article. 

the amendment shall also require 
to be ratified by the Legislatures of 
not less than one-half of the States 
by resolutions to that effect passed 
by those Legislatures before the Bill 
making provision for such amend- 
ment is presented to the President 
for assent. 

(8) Nothing in ‘Art. 18 shall apply 
to any amendment made under this 


-: Article” 


1350. The Constitution (Twenty- 
fifth Amendment) Act, 1971 amended 
Art. 81 of the Constitution, The scope 
of the amendment would be clear from 
Section 2 of the Amendment Act which 
reads as under :— 


“9. In Art. 31 of the Constitution, 
(a) for clause (2), the following clause 
shall be substituted, namely :— 

“(2) No property shall be compul- 
sorily acquired or requisitioned save for 
a public purpose and save by authority 
of a law which provides for acquisition 
or requisitioning of the property for an 
amount which may be fixed by such law 
or which may be determined in accord- 
ance with such principles and given in 
such manner as may be specified in such 
law; and no such law shall be called in 
question in any Court on the ground 
that the amount so fixed or determined 
is not adequate or that the whole or any 
part of such amount is to be given other- 
wise than in cash: 


Provided that in making any law 
providing for the compulsory acquisition 
of any property of an educational in- 
stitution established and administered by 
a minority, referred to in clause (1) of 
Art. 80, the State shall ensure that the 
amount fixed by or determined under 
such law for the acquisition of such pro- 
perty is such as would not restrict or 
abrogate the right guaranteed under that 
clause”; 

(b) after clause (2-A), the following 
clause shall be inserted, namely:— 

“(2-B) Nothing in sub-clause (f) of 
clause (1) of Art. 19 shall affect any such 
law as is referred to in clause (2).”” 
The Constitution (Twenty-fifth Amend- 
ment) Act also added Art. 81-C after 
Art, 81-B as under: 


“31-C, Notwithstanding anything 
contained in Art. 18, no law giving effect 
to the policy of the State towards secur- 
ing the principles specified in clause b) 
or clause (c) of Art. 89, shall be deeme 


to be void on the ground that it is in- 
consistent with, or takes away or abridges 
any of the rights conferred by Art. 14, 
Art, 19 or Art. 31; and no law contain- 
ing a declaration that it is for giving ef- 
fect to such policy shall be called in 
question in any Court on the ground that 
it does not give effect to such policy: 

Provided that where such law is 
made by the Legislature of a State, the 
provisions of this article shall not apply 
thereto unless such law, having been 
reserved for the consideration of the Pre- 
sident, has received his assent,” 

1851. The Constitution (Twenty- 
ninth Amendment) Act, as mentioned 
earlier, inserted the following as entries 
Nos. 65 and 66 respectively in the Ninth 
Schedule to the Constitution : 

(i) The Kerala Land Reforms (Am- 
endment) Act, 1969 (Kerala Act 35 of 
1969); and 

(ii) The Kerala Land Reforms (Am- 
endment). Act, 1971 (Kerala Act 25 of 
1971). 

1852. The question as to whether 
the fundamental rights contained in 
Part ITI of the Constitution could be 
taken away or abridged by amendment 
was first considered by this Court in the 
case of Sri Sankari Prasad Singh Deo v. 
Union of India, 1952 SCR 89 = (AIR 
1951 SC 458). In that case the appellant 
challenged the First Amendment of the 
Constitution. The First Amendment 
made changes in Arts. 15 and 19 of the 
Constitution. In addition, it provided 
for insertion of two Arts. 81-A and 31-B, 
in Part III. Article 31-A provided that 
no law providing for acquisition by the 
State of any estate or of any such rights 
therein or the extinguishment or modi- 
fication of any such right, shall be deem- 
ed to be void on the ground that it was 
inconsistent with or took away or abridg- 
ed any of the rights conferred by any 
provision in Part TJ. The word “estate” 
was also defined for the purpose of 
Art. 81-A. Article 81-B provided for 
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validation of certain Acts and Regula- 
tions which were specified in the Ninth 
Schedule to the Constitution. The said 
Schedule was added for the first time 
in the Constitution. The Ninth Schedule 
at that time contained 18 Acts, all relat- 
ing to estates, passed by various Legis- 
latures of the Provinces or States. It 
was provided that those Acts and Re- 
gulations would not be deemed to be 
void or ever to have become void on 
the ground that they were inconsistent 
with or took away or abridged any of 
the rights conferred by any provision of 
Part III, It further provided that not- 
withstanding any judgment, decree or 
order of any Court or Tribunal to the 
contrary, all such Acts and Regulations, 
subject to the power of any competent 
Legislature to repeal or amend them, 
would continue in force. 


1353. The attack on the validity 
of the First Amendment was based pri- 
marily on three grounds. Firstly, that 
amendments to the Constitution made 
under Art. 868 were liable to be tested 
under Article ‘18 (2); secondly, that in 
any case as Arts. 31-A and 31-B inserted 
in the Constitution by the First Amend- 
ment affected the powers of the High 
Court under Art. 226 and of this Court 
under Arts, 182 and 186, the Amendment 
required. ratification under the proviso to 
Art. 868; and thirdly, that Arts. 81-A and 
81-B were invalid on the ground that 
they related to matters covered by the 
State List. This Court rejected all the 
three contentions. It held that although 
“law” would ordinarily include constitu- 
tional law, there was a clear demarca- 
tion between ordinary law made in the 
exercise of legislative power and constitu- 
tional law made in the exercise of con- 
stituent power. In the context of Arti- 
cle 18, “law” must be taken to mean rules 
or regulations made in exercise of ordi- 
nary legislative power and not amend- 
ments to Constitution made in the ex- 
ercise of constituent power. Article 18 
(2), as such, was held not to affect am- 
endments made under Art. 368. This 
Court further held that Arts. 31-A and 
81-B did not curtail the power of this 
Court and of the High Court and as such 
did not require ratification under the 
proviso contained in Art. 868. Finally, 
it was held that Arts. 31-A and 31-B 
were essentially amendments to the Con- 
stitution and the Parliament had the 


power to make such amendments. In 
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cousequence, the First Amendment to 
the Constitution was held to be valid. 


1354. The second case in which 
there arose the question of the 
power of the Parliament to amend fun- 
damental rights was Sajjan Singh v. 
State of Rajasthan, (1965) 1 SCR 9383 = 
(AIR 1965 SC 845). In tbis case the 
Seventeenth Amendment made on June 
29, 1964 was challenged. By the Seven- 
teenth Amendment changes were made 
in Article 31-A of the Constitution and 
44 Acts were included in the Ninth Sche- 
dule to the Constitution to give them 
complete protection from attack under 
any provision of Part III of the Constitu- 
tion. One of the contentions advanced 
in Sajjan Singh’s case was that, as Arti- 
cle 226 was likely to be affected by the 
Seventeenth Amendment, it required 
ratification under the proviso to Art. 868 
and that the decision in Sankari Prasad’s 
case (supra) which had negatived such a 
contention required reconsideration. It 
was also urged that the Seventeenth Am- 
endment was legislation with respect to 
land and the Parliament had no right to 
legislate in that respect. It was further 
argued that as the Seventeenth Amend- 
ment provided that Acts put in the Ninth 
Schedule would be valid in spite of the 
decision of the Courts, it was uncon- 
stitutional. This Court by a majority of 
3 to 2 upheld the correctness of the deci- 
sion in Sankari Prasad’s case. This Court 
further held unanimously that the Seven- 
teenth Amendment did not require rati- 
fication under the proviso to Art. 368. 
The Parliament, it was held, in enacting 
the amendment was not legislating with 
respect to land and that it was open to 
Parliament to validate legislation which 
had been declared invalid by Courts. By 
a majority of 8 to 2 the Court held that 
the power conferred by Art. 868 includ- 
ed the power to take away fundamental 
rights guaranteed by Part III and that 
the power to amend was a very wide 
power which could not be controlled by 
the literal dictionary meaning of the 
word “amend”. The word “law” in Arti- 
cle 18 (2), it was held, did not include 
an amendment of the Constitution made 
in pursuance of Art. 868. The minority, 
however, doubted the correctness of the 
view taken in Sankari Prasad’s case to 
the effect that the word “law” in Arti- 
cle 18 (2) did not include amendment to 
the Constitution made under Art. 868. 


1355. The correctness of the 
decision of this Court in Sankari Prasad’s 
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case and of the majority in Sajjan Singh's 
case was questioned in the case of I. C. 
Golak Nath v. State of Punjab, (1967) 2 
SCR 762 = (AIR 1967 SC 1648). The 
case was heard by a Special Bench con- 
sisting of 11 Judges, This Court in that 
case was concerned with the validity of 
the Punjab Security of Land Tenures 
Act, 1953 and of the Mysore Land Re- 
forms Act. These two Acts had been 
included in the Ninth Schedule to the 
Constitution by the Constitution (Seven- 
teenth Amendment) Act, 1964. It was 
held by Subba Rao, C. J. Shah, Sikri, 
Shelat and Vaidialingam, I. eA 
tullah, J. concurring) that amental 
rights cannot be abridged or taken away 
by the amending procedure in Art. 368 
of the Constitution. An amendment of 
the Constitution, it was observed, is 
“law” within the meaning of: Art. 18 (2) 
and is, therefore, subject to Part ITI of 
the Constitution. Subba Rao, C. J., who 
gave the judgment on his own behalf as 
well as on behalf of Shah, Sikri, Shelat 
and Vaidialingam, JJ. gave his conclu- 
sions as under: 

“(1) The power of the Parliament to 
amend the Constitution is derived from 
Arts. 245, 246 and 248 of the Constitu- 
tion and not from Art. 868 thereof which 
only deals with procedure. Amendment 
is a legislative process, 

(2) Amendment is ‘law’ within the 
meaning of Art. 13 of the Constitution 
and, therefore, if it takes away or abrid- 
ges the rights conferred by Part IH 
thereof? it is void, . 

(8) The Constitution (First Amend- 
ment) Act, 1951, Constitution (Fourth 
Amendment) Act, 1955, and the Constitu- 
tion (Seventeenth Amendment) Act, 1964, 
abridge the scope of the damental 
rights, But, on the basis of earlier deci- 
Sions of this Court, they were valid. 


= 4) On the application of the doc- 
trine of ‘prospective overruling’, as ex- 
plained by us earlier, our decision will 
have only prospective operation and, 
therefore, the said amendments will con- 
tinue to be valid, 


(5) We declare that the Parliament 
will have no power from the date of this 
decision to amend any of the provisions 
of Part III of the Constitution so as to 


take away or abridge the fundamental 
. rights enshrined therein, 


_ (®@ As the Constitution (Seventeenth 
Amendment) Act holds the field, the vali- 
. dity of the two impugned Acts, namely, 
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the Punjab Security of Land Tenures 
Act X of 1958, and the Mysore Land Re- 
forms Act X of 1962, as amended by Act 
XIV of 1965, cannot be questioned on 
the ground that they offend Arts, 18, 14 
or 81 of the Constitution.” 

Hidayatullah, J. summed up his conclu- 
sions as under: 

“(i) that the Fundaniental Rights are 
outside the amendatory process if the 
amendment seeks to abridge or take away 
any of the rights; 

(ii) that Sankari Prasad’s case (and 
Sajjan Singh’s case which followed it) 
conceded the power of’ amendment over 
Part III of the Constitution on an errone- 
ous view of Arts. 18 (2) and 868; 


(iii) that the First, Fourth and 
Seventh Amendments being part of the 
Constitution by acquiescence for a long 
time, cannot now be challenged and they 
contain authority for the Seventeenth 
Amendment; 

(iv) that this Court having now laid 
down that Fundamental Rights cannct be 
abridged or taken away by the exercise 
of amendatory process in Art. 368, any 
further inroad into these rights as they 
exist today will be illegal and urcon- 
stitutional unless it complies with Part 
III in general and Art. 18 (2) in parti- 
cular: 

(v) that for abridging or taking away 
Fundamental Rights, a constituent body 
will have to be convoked; and 


(vi) that the two impugned Acts, 
namely, the Punjab Security of Land 
Tenures Act, 1958 (X of 1953) and the 
Mysore Land Reforms Act, 1961 (X cf 
1962) as amended by Act XIV of 1965 are 
valid under the Constitution not because 
they are included in Schedule 9 of the 
Constitution but because they are pro- 
tected by Art. 31-A, and the President’s 
assent.” 

As against the view taken by the majo- 
rity, Wanchoo, Bachawat, Ramaswami, 
Bhargava and Mitter, JJ. gave dissenting 
judgments. According to them, Art. 868 
carried the power to amend all parts of 
the Constitution including the funda- 
mental rights in Part III of the Constitu- 
tion. An amendment, according to the 
five learned Judges, was not “law” for 
the purpose of Art. 18 (2) and could not 
be tested under that article. The learn- 
ed Judges accordingly reaffirmed the 
correctness of the decision in the cases 
of Sankari Prasad and Sajjan Singh. Some 
of the conclusions arrived at by Wanchoo, 
J. who gave the judgment on his own 
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behalf as well as on behalf of Bhargava 
and Mitter, JJ, may be reproduced as 
under: 

(i) The Constitution provides a sepa- 
rate part headed ‘Amendment of. the 
Constitution’ and Article 368 is the only 
article in that Part. There can, there- 
fore, be no doubt that the power to 
amend the Constitution must be contain- 
ed in Article’ 368. 

(ii) There is no express limitation on 
power of amendment in Article 368 and 
no limitation can or should be implied 
therein. If the Constitution makers in- 
tended certain basie provisions in the 
Constitution, and Part III in particular, 
to be not amendable there is no reason 
why it was not so stated in Article 368. 


(iii) The power conferred by the 
words of Article 868 being unfettered, in- 
consistency between that power and the 
provision in Article 18 (2) must be avoid- 
ed, Therefore in keeping with the un- 
fettered power in Article 368 the word 
law in Article 18 (2) must be read as 
meaning law passed under the ordinary 
legislative power and not a constitutional 
amendment. 

(iv) Though the period for which 
Sankari Prasad’s case has stood unchal- 
lenged is not Jong, the effects which have 
. followed on the passing of State laws on 
the faith of that decision, are so over- 
whelming that the decision should not be 
disturbed, otherwise chaos will follow. 
This is the fittest possible case in which 
the principle of stare decisis should be 
applied. 

(v) The doctrine of prospective over- 
ruling cannot be accepted in this country. 
The doctrine accepted here is that courts 
declare law and that a declaration made 
by a court is the law of the land and 
takes effect from the date the law came 
into force. It would be undesirable to 
. give up that doctrine and supersede it 
with the doctrine. of prospective over- 
ruling. ; 

The main conclusions of Bachawat, J. 
were as under: 

(i) Article 868 not only prescribes 
the procedure but also gives the power 
of amendment. 

(ii) The power to amend the Con- 
stitution cannot be said to reside in Arti- 
cle 248 and List I, item 97 because if 
amendment could be made by ordinary 
legislative process Article 868 would be 
meaningless. 

(iii) The contention that a constitu- 
tional amendment under Article 368 is 
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a law within the meaning of Article 18 
must be rejected. i 

(iv! There is no conflict between 
Articles 18 (2). and 368. The two articles 
operate in different fields, the former in 
the field of law, the latter in that of cons- 
titutional amendment. 

(v) If the First, Fourth, Sixteenth & 
Seventeenth Amendment Acts are void 
they do not legally exist from their in- 
ception. They cannot be valid from 1951 
to 1967 and invalid thereafter. To say 
that they were valid in the past and will 
be invalid in the future is to amend the 
Constitution. Such a naked power of 
amendment is not given to the Judges 
and therefore the doctrine of prospec- 
tive overruling cannot be adopted. 

We may now set out some of the con- 
clusions of Ramaswami, J., as under: 


(0) In a written Constitution the 
amendment of the Constitution is a subs- 
tantive constituent act which is made in 
the exercise of the sovereign power 
through a predesigned procedure uncon- 
nected with ordinary legislation. The 
amending power in Article 368 is hence 
sui generis and cannot be compared to 
the law making power of Parliament pur- 
suant to Article 246 read with Lists I 
and III. It follows that the expression 
‘law’ in Article 18 (2) cannot be constru- 
ed as ircluding an amendment of the 
Constitution which is achieved by Parlia- 
ment in exercise of its sovereign consti- 
tuent power, but must mean law made 
by Parliament in its legislative capacity 
under Article 246 read with List I and 
List ITI of the 7th Schedule. 


Gi) The language of Article 868 is 
perfectly general and empowers Parlia- 
ment to amend the Constitution without 
any exception whatsoever. The use of 
the word. ‘fundamental’ to describe the 
rights in Part II and the word ‘guaran- 
teed’ in Article 32 cannot lift the funda- 
aes rights above the Constitution it- 
self, 

(iii) There is no room for an impli- 
cation in the construction of Article 868. 
If the Constitution makers wanted cer- 
tain basic features tc be unamendable 
they would have said so. 


(iv) It cannot be assumed that the 
Constitution makers intended to forge a 
political strait-jacket for generations to 
come. Today at a time when absolutes 
are discredited, it must not be too readily 
assumed that there are basic features of 
the Constitution which shackle the amend- 
ing power and which take precedence 
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over the general welfare of the nation 
and the need for agrarian and social re- 
form. 
(y If the fundamental rights are un- 
amendable and if Article 368 does not 
include any such power it follows that 
the amendment of, say, Article 31 by in- 
sertions of Articles 81-A and 31-B can 
only be made by a violent revolution. It 
is doubtful if the proceedings of a new 
Constituent Assembly that may be called 
will have any legal validity for if the 
Constitution provides its own method of 
amendment, any other method will be 
unconstitutional and void. 


(vi) It was not necessary to express 
an opinion on the doctrine of prospective 
overruling of legislation. 


1856. Before dealing with Arti- 
cle 868, we may observe that there are 
two types of constitutions, viz., rigid and 
flexible. It is a frequently-held but erro- 
neous impression that this is the same as 
saying non-documentary or documentary. 
Now, while it is true that a non-docu- 
mentary constitution cannot be other than 
flexible, it is quite possible for a docu- 
mentary constitution not to be rigid. 
What, then, is that makes a constitution 
flexible or rigid? The whole ground of 
difference here is whether the process of 
constitutional law-making is or is not 
identical with the process of ordinary law- 
making. ‘The constitution which can be 
altered or amended without any special 
machinery is a flexible constitution. The 
constitution which requires special pro- 
cedure for its alteration or amendment is 
a rigid constitution (see pages 66-68 of the 
Modern Political Constitutions’ by C. F. 
Strong). Lord Birkenhead, L. C., adopt- 
ed similar test in the Australian (Queens- 
land) case of McCawley v. The King, 
(1920) AC 691 at p. 708 = (AIR 1920 
PC 91) though he used the nomencla- 
ture controlled and uncontrolled consti- 
of rigid and flexible 


tutions in respect 
He observed in this con- 


constitutions, 
nection: 


“The difference of view, which has 
been the subject of careful analysis by 
writers upon the subject of constitu- 
tional law, may be traced mainly to the 
spirit and genius of the nation in which 
a particular constitution has its birth. 
Some communities, and notably Great 
Britain, have not in the framing of cons- 
titutions felt it necessary, or thought it 
useful, to shackle the complete indepen- 
dence of their successors. They have 

shrunk from the assumption that a degree 
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of wisdom and foresight has been con- 
ceded to their generation which will be, 
or may be, wanting to their successors, 
in spite of the fact that those successors 
will possess more experience of the cir- 
cumstances and necessities amid which 
their lives are lived. Those constitution 
framers who have adopted the other view 
must be supposed to have believed that 
certainty and stability were in such a 
matter the supreme desiderata. Giving 
effect to this belief} they have created 
obstacles of varying difficulty in the path 
of those who would lay rash hands upon 
the ark of the Constitution.” 


1357. Let us now deal with Arti- 
cle 868 of the Constitution, As amend- 
ments in Articles 13 and 868 of the Cons- 
titution were made in purported exercise 
of the powers conferred by Article 368 
in the form it existed before the amend- 
ment made by the Twentyfourth Amend- 
ment, we shall deal with the article as it 
was before that amendment. It may be ` 
mentioned in this context that Article 4, 
Article 169, Fifth Schedule Para 7 and 
Sixth Schedule Para 21 empower the 
Parliament to pass laws amending the 
provisions of the First, Fourth, Fifth and 
Sixth Schedules and making amendments 
of the Constitution consequential on the 
formation of new States or alteration of 
areas, boundaries, or names of existing 
States, as well as on abolition or crea- 
tion of legislative councils in States. 
Fifth Schedule contains provisions as to 
administration of controlled areas and 
scheduled tribes while Sixth Schedule 
contains provisions as to the administra- 
tion of tribal areas. It is further expressly 
provided that no such law would be 
deemed to be an amendment-of the Cons- 
titution for the purpose of Article 388. 
There are a number of articles which 
provide that they would continue to 
apply till such time as a law is made in 


variance of them. Some of those Articles 
are:— 


148 3) 149, 171 (2), 186, 187 (3), 189 iy 
, 195, 210 (2), 221 (2), 295° 999 (2) 
241 (8), 283 (1) and ©, 285 (2) 


The other provisions of the 
Constitution can be amended b 
to Article 368 only, A 


1359, Article 868 finds its plac 
in Part XX of the Constitution and 5 the 
only article in that part. The part is 
headed “Amendment of the Constitution”, 
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It is not disputed that Article 868 provi- 
des for the procedure of amending the 
Constitution. Question, however, arises 
as to whether Article 868 also contains 
the power to amend the Constitution. It 
may be stated in this connection that all 
the five Judges who gave the dissenting 
judgment in the case of Golaknath, name- 
ly, Wanchoo, Bachawat, Ramaswami, 
Bhargava and Mitter, JJ., expressed the 
view that Article 868 dealt with not only 
the procedure of amending the Consti- 
tution but also contained the power to 
amend the Constitution. The argument 
that the power to amend the Constitu- 
tion was contained in the residuary power 
of Parliament in Article 248 read with 
Item 97 of List I was rejected. Hidayat- 
ullah, J, agreed with the view that 
amendment to the Constitution is not 
made under power derived from Arti- 
cle 248 read with Entry 97, of List I. 
According to hini, the power of amend- 
ment was sui generis, As against that, 
the view taken by Subba Rao, C. J., Shah, 
Sikri, Shelat and Vaidialingam, JJ., was 
that Article 868 merely prescribed the 
various steps in the matter of amendment 
of the Constitution and that power to 
amend the Constitution was derived from 
Articles 245, 246 and 248 read with 
Item 97 of List I. It was said that the 
residuary power of Parliament can cer- 
tainly take in the power to amend the 
Constitution. 


1360. © Amendment of the Consti- 
tution, according to the provisions of 
Article 868, is initiated by the introduc- 
tion of a Bill in either House of Parlia- 
ment. The Bill has to be passed in each 
House by a majority of total membership 
of that House and by a majority of not 
less than two-thirds members of the 
House present and voting. After it has 
been so passed, the Bill is to be present- 
ed to the President for his assent, When 
the President gives his assent to the Bill, 
the Constitution, according to Article 368, 
shall stand amended in accordance with 
the terms of the Bill. There is a proviso 
added to Article 868 with respect to 
amendment of certain articles and other 
provisions of the Constitution, including 
Article 868. Those provisions can be 
amended only if the Bill passed by the 
two Houses of Parliament by necessary 
majority, as mentioned earlier, is ratified 
by the Legislatures of not less than one- 
half of the States by resolutions to that 
effect. In such a case, the Bill has to 
be presented to the President for his as- 
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sent only after the. necessary ratification 
by the State Legislatures. On the as- 
sent being given, the Constitution stands 
amended in accordance with the terms of 
the Bill. 


1361. The words in Article 368 
“the Constitution shall stand amended in 
accordance with the terms of the Bill”, 
in my opinion, clearly indicate that the 
said article provides not merely the pro- 
cedure for amending the Constitution but 
also contains the power to amend Arti- 
cle 868. The fact that a separate Part 
was provided with the heading “Amend- 
ment of the Constitution” shows that the 
said part was confined not merely to the 
procedure for making the amendment 
but also contained the power to make the 
amendment. It is no doubt true that Arti- 
cle 248 read with Item 97 of List I has a 
wide scope, but in spite of the width 
of its scope, it, cannot, in my opinion, 
include the power to amend the Consti- 
tution. The power to legislate contained 
in Articles 245, 246 or 248 is subject to 
the provisions of the Constitution. If the 
argument were to be accepted that the 
power to amend the Constitution is con- 
tained in Article 248 read with Item No. 
97 List I, it would be difficult to make 
amendment of the Constitution because 
the amendment would in most of the cases 
be inconsistent with the article proposed 
to be amended. The only amendments 
which would be permissible in such an 
event would be ones like those contem- 
plated by Articles 4 and 169 which ex- 

ressly provide for a law being made for 
the purpose in variance of specified provi- 
sions of the Constitution. Such law has 
to be passed by ordinary legislative pro- 
cess. Article 868 would thus become 
more or less a dead letter. 


1862. Article 248 read with Entry 
97 List I contemplates legislative process. 
If the amendment of the Constitution were 
such a legislative process, the provision 
regarding ratification by the Legislatures 
of not less than one-half of the States in 
respect of certain amendments of the 
Constitution would be meaningless be- 
cause there is no question of ratification 
of a legislation made by Parliament in 
exercise of the power conferred by Arti- 
cle 248 read with Entry 97, List I. It is 
noteworthy that ratification is by means 
of resolutions by State Legislatures. The 
passing of resolutions can plainly be not 
considered to be a legislative process for 
making a law. The State Governors also 
do not come into the picture for the pur- 
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pose of ratification. The State Legisla- 
tures in ratifying, it has been said, exer- 
cise a constituent function. Ratifying 
process, according to Orfield, is equiva- 
lent to roll call of the States, Ratifica- 
tion by a State of constitutional amend- 
ment is not an act of legislation within 
the proper sense of the word. It is but 
the expression of the assent of the States 
to the proposed amendment (see The 
Amending of the Federal Constitution 
pages 62-69). 

1363. The fact that the marginal 
note of Article 368 contained the words 
“Procedure for Amendment of the Con- 
stitution” would not detract from the 
above conclusion as the marginal note 
cannot control the scope of the article 
itself. As mentioned earlier, the words 
in the article that “the Constitution shall 
stand amended in accordance with the 
terms of the Bill” indicate that the 
power to amend the Constitution is 
also contained in Article 868. The 
existence of such a power which can 
clearly be discerned in the scheme and 
language of Article 868 cannot be ruled 
out or denied by invoking the marginal 
note of the article, 


1364. The various subjects con- 
tained in entries in List I, List II and 
List ITI of Seventh Schedule to the Cons- 
titution were enumerated and specified 
at great length. Our Constitution in this 
respect was not written on a tabula rasa. 
On the contrary, the scheme of distribu- 
tion of legislative lists in the Government 
of India Act, 1985 was to a great extent 
adopted in the Constitution. Referring 
to the said distribution of lists and the 
residuary provisions in the Government 
of India Act, Gwyer, C. J., observed in 
the case In re The Central Provinces and 
Berar Sales of Motor Spirit and Lubri- 
cants Taxation Act, 1988, 1989 FCR 18 
(88) = (AIR 1989 FC 1): 

“The attempt to avoid a final assign- 
ment of residuary powers by an exhaus- 
tive enumeration of legislative subjects 
has made the Indian Constitution Act 
unique among federal Constitutions in 
a Jength and detail of its Legislative 
ists. 
Our Constitution-niakers made list of the 
legislative entries still more exhaustive 
and the intention obviously was that the 


subjects mentioned should be covered by’ 


one or other of the specific entries, so 
that as few subjects as possible and which 
did not readily strike to the Constitution- 
makers should be covered by the resi- 
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duary Entry 97 in List I. The Constitu- 
tion-makers, in my opinion, could not 
have failed to make an entry in the lists 
in the Seventh Schedule for amendment 
of the Constitution if they had wanted 
the amendment of Constitution to be 
dealt with as an ordinary legislative mea- 
sure under Articles 245, 246 and 248 of 
the Constitution. The fact that they pro- 
vided separate Part in the Constitution 
for amendment, of the Constitution shows 
that they realised the importance of the 
subject of amendment of the Constitu- 
tion. It is difficult to hold that despite 
their awareness of the importance of con- 
stitutional amendment, they left it to be 
dealt with under and spelt out of Entry 97, 
List I which merely deals with “any other 
matter not enumerated in [ist IT or List IIT 
including any tax not mentioned in either 
of those lists.” 


1865. The residuary entry is es- 
sential in a federal constitution and the 
sole object of the residuary entry is to 
confer on the federal legislature or the 
State Legislatures, as the case may be, 
the power to make ordinary laws under 
and in accordance with the Constitution 
in respect of any matter, not enumerated 
in any other list for legislation. By the 
very nature of things, the power to amend 
the Constitution cannot be in the resi- 
duary entry in a federal constitution be- 
cause the power to amend the Constitu- 
tion would also include the power to 
alter the distribution of subjects men- 
tioned in different entries, Such a power 
can obviously be not a legislative power. 


13866. It was originally intended 
that the residuary power of legislation 
should be vested in the States. This is 
clear from the Objective Resolution which 
was moved by Pt. Nehru in the Consti- 
tuent Assembly before the partition of 
the country on December 13, 1946 (see 
Constituent Assembly Debates, Vol. I, 
p. 59). After the partition, the residu- 
ary power of legislation was vested in 
the Centre and was taken out of the 
State List. If the intention to vest resi- 
duary powers in States had been even- 
tually carried out, no argument could 
possibly have been advanced that the 
power to amend the Constitution was 
possessed by the States and not by the 
Union. The fact that subsequently the 
Constituent Assembly vested the resi- 
duary power in the Union Parliament 
subject to ratification by State Legislatures 
in certain cases, would not go to show 
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that the residuary clause included the 
power to amend the Constitution. 


1867. I am therefore of the view 
that Article 868 prescribes not only the 
procedure for the amendment of the 
Constitution but also confers power of 
amending the Constitution, 


1368. irrespective of the source 
of power, the words in Article 868 that 
“the Constitution shall stand amended” 
indicate that the process of making 
amendment prescribed in Article 368 is a 
self-executing process, The article shows 
that once the procedure prescribed in 
that article has been complied with, the 
end product is the amendment of the 
Constitution. 


1369. Question then arises as to 
whether there is any power under Arti- 
cle 868 of amendment of Part III so as 
to take away or abridge fundamental 
rights. In this respect we find that Arti- 
cle 868 contains provisions relating to 
amendment of the Constitution. No words 
are to be found in Article 868 as may 
indicate that a limitation was intended 
on the power of making amendment of 
Part I with a view to take away or 
abridge fundamental rights. On the cont- 
rary, the words used in Article 368 are 
‘that if the procedure prescribed by that 
Article is complied with, the Constitution 
shall stand amended. The words “the 
Constitution shall stand amended” plain- 
ly cover the various articles of the Cons- 
titution, and I find it difficult in the face 
of those clear and unambiguous words to 
exclude from their operation the articles 
relating to fundamental rights in Part III 
of the Constitution. It is an elemental 
rule of construction that while dealing 
with a constitution every word is to be 
expounded in its plain, obvious and com- 
mon sense unless the context furnishes 
some ground to control, qualify or enlarge 
it and there cannot be imposed upon the 
words any recondite meaning or any ex- 
traordinary gloss (see Story on Constitu- 
tion of the United States, Vol. I, para 
451). It has not yet been erected into a 
legal maxim of constitutional construc- 
tion that words were meant to conceal 
thoughts. If framers of the Constitution 
had intended that provisions relating to 
fundamental rights in Part III be not 
amended, it is inconceivable that they 
would not have inserted a provision to 
that effect in Article 868 or elsewhere. I 
cannot persuade myself to believe that 
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the framers of the Constitution delibe- 
rately used words which cloaked their 
real intention when it would have been 
so simple a matter to make the intention 
clear beyond any possibility of doubt. 


1370. In the case of The Queen 
v. Burah, (1878) 8 AC 889 at pp. 904-5 
(PC) Lord Selborne observed: l 

“The established courts of justice, 
when a question arises whether the pres- 
cribed limits have been exceeded, must 
of necessity determine that question; and ` 
the only way in which they can properly 
do so, is by looking to the terms of the 
instrument by which, affirmatively, the 
legislative powers were created, and by 
which, negatively, they are restricted. If 
what has been done is legislation, within 
the general scope of the affirmative words 
which give the power, and if it violates 
no express condition or restriction by 
which that power is limited, .... it is not 
for any court of justice to inquire further, 
or to enlarge constructively those condi- 
tions or restrictions.” 
Although the above observations were 
made in the context of the legislative 
power, they have equal, if not greater, 
relevance in the context of the power of 
amendment of the Constitution. 


1871. It also cannot be said that 
even though the framers of the Consti- 
tution intended that Part III of the Cons- 
titution relating to fundamental rights 
should not be amended, by inadvertent 
omission they failed to make an express 
provision for the purpose. Reference to 
the proceedings dated September 17, 
1949, of the Constituent Assembly shows 
that an amendment to that effect was 
moved by Dr. P. S. Deshmukh. This 
amendment which related to insertion of 
Article 804-A after Article 804 (which 
corresponded to present Article 868) was 
in the following words: 

“Notwithstanding anything contained 
in the Constitution to the contrary, no 
amendment which is calculated to in- 
fringe or restrict or diminish the scope 
of any individual rights, any rights of a 
person or persons with respect to pro- 
perty or otherwise, shall be permissible 
under this Constituticn and any amend- 
ment which is or is likely to have such 
an effect shall be void and ultra vires of 
any Legislature.” 

The above amendment, which was subse- 
quently withdrawn, must have been in- 
corporated in the Constitution if the 
framers of the Constitution had intended 
that no amendment of the Constitution 
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should take away or abridge the funda- 
mental rights in Part II of the Constitu- 
tion. 


Before the Constitution was 
framed, Mr. B. N. Rau, Constitutional 
Adviser, sent a questionnaire along with 
a covering letter on March 17, 1947 to 
the members of the Central and Provin- 
cial Legislatures. Question 27 was to the 
effect as to what provision should be 
made regarding the amendment of the 
Constitution. The attention of the mem- 
bers of the Central and Provincial Legis- 
latures was invited in this context to 
the provisions for amendment in the 
British, Canadian, Australian, South Afri- 
can, U. S., Swiss and Irish Constitutions. 
Some of those constitutions placed limi- 
tations. on the power of amendment and 
contained express provisions in respect 
of those limitations. 
cle 5 of the United States contained a 
roviso “that no amendment which may 
be made prior to the year one thousand 
‘eight hundred and eight shall in any 
manner affect the first and fourth clauses 
in the ninth section of the first article 
and that no State, without its consent, 
shall be deprived of its equal suffrage in 
the Senate”. It is inconceivable that, des- 
pite the awareness of' the fact that in the 
‘ constitutions of other countries where res- 
triction was sought to be placed on the 
power of amendment an express provi- 
sion to that effect had been inserted, the 
framers of our Constitution would omit 
to insert such a provision in Article 368 
or in some other article if} in fact, they 
wanted a limitation to be placed on the 
power of amendment in respect of arti- 
cles relating to fundamental rights. On 
the contrary, there is clear indication 
that the Drafting Committee was consci- 
ous of the need of having an express 
provision regarding limitation on the 
power of amendment in case such a 
limitation was desired. This is clear 
from Article 805 of the Draft Constitu- 
tion which immediately followed Arti- 
cle 804 corresponding to Article 868 of 
the Constitution as finally adopted, Arti- 
cle 805 of the Draft Constitution, which 
was Subsequently dropped, was in the 
following terms: . 


“305. Notwithstanding anything con- 
tained in Art. 804 of this Constitution, the 
provisions of this Constitution relating to 
the reservation of seats for the Muslims 
the Scheduled Castes, the Scheduled Tri- 
bes or the Indian . Christians either in 
Parliament or in the Legislature of any 
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For instance, Arti- . 
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State for the time being specified in 
Part I of the First Schedule shall not be 
amended during a period of ten years 
from the commencement of this Constitu- 
tion and shall cease to have effect on the 
expiration of that period unless continued 
in operation by an amendment of the 
Constitution.” 

Article 805 of the Draft Constitution re- 
produced above makes it manifest that 
the Drafting Committee made express 
provision for limitation on the power of 
amendment in case such a limitation was 
desired. The fact that in the Constitu- 
tion as ultimately adopted, there was no ` 
provision either in Article 868 or in any 
other article containing a limitation on 
the power of amendment shows that no 
such limitation was intended. 


1373. The speech of Dr. Ambed- 
kar made on September 17, 1949, while 
dealing with the provision relating to 
amendment of the Constitution also 
makes it clear that he divided the various 
articles of the Constitution into three 
categories. In one category were-placed 
certain articles which would be open to 
amendment by Parliament by simple majo- 
rity. To that category belonged Arti- 
cles 2 and 8 of the Draft Constitution 
relating to the creation and reconstitution 
of the existing States as well as some 
other articles like those dealing with up- 
per chambers of the State Legislatures. 
The second category of articles were 
those which could be amended by two- 
thirds majority of members present and 
voting in each House of Parliament. The 
third category dealt with articles which 
not only required two-thirds majority 
of each House of. Parliament but 
also the ratification of not less than half 


of the Legislatures of the States, There 


was nothing in the speech of Dr, Ambed- 
kar that apart from the three categories 
of articles, there was a fourth category 
of articles contained in Part III which 
was not amendable and as such, could 
not be the subject of amendment. 


1874. It may be mentioned that 
according to the report of the Constituent 
Assembly Debates, the speech of Dr. 
Ambedkar delivered on September 17, 
1949 contains the following sentence: 

“If the future Parliament wishes to 
amend any particular article which is not 
mentioned in Part III or Article 304, all 
that is necessary for them is to have two- ` 
thirds majority.” (Vol. IX, p. 1661), ` 
The words “Part III” in the above sen- 
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tence plainly have reference to the 
third category of articles mentioned in 
the proviso to draft Article 304 (present 
’ Article 868) which required two-thirds 
majority and ratification by at least half 
of the State Legislatures. These words 
do not refer to Part III of the Constitu- 
tion, for if that were so the sentence re- 
produced above would appear incongru- 
ous in the context of the entire speech 
and strike a discordant note against the 
rest of the speech. Indeed, the entire 
tenor of the above speech, as also of the 
other speeches delivered by Dr. Ambed- 
kar in the Constituent Assembly, was 
that all the articles of the Constitution 
were subject to the amendatory process. 


1875. Another fact which is 
worthy of note is that the Constitution 
(First Amendment) Act, 1951 was passed 
by the Provisional Parliament which 
had also acted as the Constituent As- 
sembly for the drafting of the Constitu- 
tion. By the First Amendment, certain 
fundamental rights contained in Art. 19 
were abridged and amended. Speeches 
in support of the First Amendment were 
made by Pt. Nehru and Dr. Ambed- 
kar. It was taken for granted that the 
Parliament had by adhering to the pro- 
cedure prescribed in Article 368 the right 
to amend the Constitution, including 
Part III relating to fundamental rights. 
Dr. Shyma Prasad Mukherjee who oppos- 
ed the First Amendment expressly con- 
ceded that Parliament had the power to 
make the aforesaid amendment. If it had 
ever been the intention of the framers 
of the Constitution that the provisions 
relating to fundamental rights contained 
in Part III of the Constitution could not 
be amended, it is difficult to believe that 
Pt. Nehru and Dr. Ambedkar who play- 
ed such an important role in the draft- 
ing’ of the Constitution would have sup- 
ported the amendment of the Constitu- 
tion or in any case would have failed to 
take note of the fact in their speeches 
that Part III was not intended to be 
amended so as to take away or abridge 
fundamental rights. Pt. Nehru in the 
course of his speech in support of the 
First Amendment after referring, to the 
need of making the Constitution adapt- 
able to changing social and economic 
conditions and changing ideas observed: 

“It is of the utmost importance that 


people should realise that this great 
Constitution of ours, over which we 


laboured for so long, is not a final and 
rigid thing, which must either be accept- 
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ed or broken. A Constitution which is 
responsive to the people’s will, which: is 
responsive to their ideas, in that it can 
be varied here and there, they will res- 
pect it all the more and they will not 
fight against, when we want to change 
it. Otherwise, if you make them feel 
that it is unchangeable and cannot be 
touched, the only thing to be done by 

ose who wish to change it is to try to 
break it. That is a dangerous thing and 
a bad thing. Therefore, it is a desirable 
and a good thing for people to realise 
that this very fine Constitution that we 
have fashioned after years of labour is 
good in so far as it goes but as society 
changes, as conditions change we amend 
it in the proper way. It is not like the 
unalterable law of the Medes and the 
Persians that it cannot be changed, al- 


though the world round may change.” 


1376. The First Amendment is 
contemporaneous practical exposition of 
the power of amendment under Art. 868. - 
Although as observed elsewhere, the pro- 
visions of Article 868 in my view are 
plain and unambignous and contain no 
restrictions so far as amendment of 
Part III is concerned, even if it may be 
assumed that the matter is not free from 
doubt the First Amendment provides 
clear evidence of how the provisions of 
Article 868 were construed and what they 
were intended and assumed to convey 
by those who framed the Constitution 
and how they acted upon the basis of the 
said intention and assumption soon after 
the framing of the Constitution. The 
contemporaneous practical exposition fur- 
nishes considerable aid in resolving the 
said doubt and construing the provisions 
of the article. It would be pertinent to 
réproduce in this context the observations 
of Chief Justice Fuller while speaking for 
the U. S. Supreme Court in the case of 
William McPherson v, Robert R. Blacker, 
(1892) 146 US 1: 

“The framers of the Constitution em- 
ployed words in their natural sense; and 
where they are plain and clear, resort to 
collateral aids to interpretation is unne- 
cessary and cannot be indulged in to nar- 
row or enlarge the text; but where there 
is ambiguity or doubt, or where two 
views may well be entertained, contem- 
poraneous and subsequent practical cons- 
truction are entitled to the greatest 
weight. Certainly, plaintiffs in error can- 
not reasonably assert that the clause of 
the Constitution under consideration so 
plainly sustains their position as to en- 
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title them to object that contemporaneous 
history and practical construction are not 
to be allowed their legitimate force, and, 
conceding that their argument inspires a 
doubt sufficient to justify resort to the 
aids of interpretation thus afforded, we 
are of opinion that such doubt is thereby 
resolved against them, the contempora- 
neous practical exposition of the Consti- 
tution being too strong and obstinate to 
be shaken or controlled.” 


1377. I may also reproduce in 
this context the following passage from 
pages 49-50 of Willoughby’s Constitution 
of the United States, Vol. I: 

“In Lithographic Company v. Sarony, 
(1883) 111 US 58 the Court declared: 
‘The construction placed upon the Cons- 
titution by the first Act of 1790 and the 
. Act of 1802 by the men who were con- 
temporary with its formation, many of 
whom were members of the Convention 
who framed it, is of itself entitled to 
very great weight, and when it is remem- 
bered that the rights thus established 
have not been disputed during a period 
of nearly a century, it is almost conclu- 
sive, 


1878. So far as the question is 
concerned as to whether the speeches 
made in the Constituent Assembly can be 
taken into consideration, this Court has 
in three cases. namely, (1967) 2 SCR 
762 = (AIR 1967 SC 1648) (supra), 
Madhav Rao Jiwaji Rao Scindia Bahadur 
v. Union of India, (1971) 8 SCR 9 = 
(AIR 1971 SC 80) and Union of India v. 
H. S. Dhillon, (1972) 2 SCR 88 = (AIR 
1972 SC 1061) taken the view that such 
speeches can be taken into account. In 
Golak Nath’s case Subba Rao, C. J., who 
spoke for the majority referred to the 
speeches of Pt. Jawaharlal Nehru and Dr. 
Ambedkar on page 791. Reference was 
also made to the speech of Dr. Ambed- 
kar by Bachawat, J., in that case on page 
924. In the case of Madhav Rao, Shah, 
J, who gave the leading majority judg- 
ment relied upon the speech of Sardar 
Patel, who was Minister for Home Affairs, 
in the Constituent Assembly (see page 83). 
Reference was also made to the speeches 
in the Constituent Assembly by Mitter, J., 
on pages 12] and 122. More recently in 
H. S. Dhillon’s case relating to the vali- 
dity of amendment in Wealth Tax Act, 
both the majority judgment as well as 
the minority judgment referred to the 
speeches made in the Constituent Assem- 
bly in support of the conclusion arrived 
at. It can, therefore, be said that this 
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Court has now accepted the view in its 
decisions since Golak Nath’s case that 
speeches made in the Constituent Assem- 
bly can be referred to while dealing with 
the provisions-of the Constitution. 


13879. | The speeches in the Cons- 
tituent Assembly, in my opinion, can be 
referred to for finding the history of the 
constitutional provision and the back- 
ground against which the said provision 
was drafted. The speeches can also shed 
light to show as to what was the mischief 
which was sought to be remedied and 
what was the object which was sought 
to be attained in drafting the provision. 
The speeches cannot, however, form the 
basis for construing the provisions of the 
Constitution. The task of interpreting 
the provisions of the Constitution has to 
be done independently and the reference 
to the speeches made in the Constituent 
Assembly does not absolve the court from 
performing that task. The draftsmen are 
supposed to have expressed their inten- 
tions in the words used by them in the 
provisions. Those words are final reposi- 
tories of the intention and it would be 
ultimately from the words of the provi- 
sion that the intention of the draftsmen 
would have to be gathered. l 


1380. The next question which 
arises for consideration is whether the 
word “law” in Article 13 (2) includes 
amendment of the Constitution. Accord- 
ing to Article 18 (2), the State shall not 
make any law which takes away or ab- 
ridges the rights conferred by this Part 
and any law made in contravention of 
this clause shall, to the extent of the 
contravention, be void. “State” has been 
defined in Article 12 to include, unless 
the context otherwise requires, the ` Gov- 
ernment and Parliament of India and the 
Government and the Legislature of each 
of the States and all local or other autho- 
rities within the territory of India or 
under the control of the Government of 
India. The stand taken on behalf of the 
petitioners - is that amendment of the 
Constitution constitutes “law” for the 
purpose of Article 18 (2). As such, no 
amendment of the Constitution can take 
away or abridge the fundamental rights 
conferred by Part IIT of the Constitution. 
Reference has also been made to cl. (1) of 
Article 18, according to which all laws 
in force in the territory of India imme- 
diately before the commencement of this 
Constitution in so far as they are incon- 
sistent with the provisions of this Part, 
shall, to the extent of such inconsistency, 
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be void. It is urged that word “law” in 
Article 13 (2) should have the same mean- 
ing as that word in Article 18 (J) and if 
law in Article 18 (1) includes constitu- 
tional law, the same should be its mean- 
ing for the purpose of Article 13 (2). Our 
attention has also been invited to Arti- 
ele 872 (1) of the Constitution which, 
Aare that notwithstanding, the repeal 
y this Constitution of the enactments re- 
ferred to in Article 895 but subject to 
the other provisions of the Constitution, 
all the law in force in the territory of 
India immediately before the commence- 
ment of this Constitution shall continue 
in force therein until altered or repealed 
or amended by a competent Legislature 
or other competent authority. According 
to Explanation I to Article 872, the ex- 
pression “law in force” shall include a 
law passed or made by a Legislature 
or other competent authority in the terri- 
tory of India before the commencement 
of this Constitution and not previously 
repealed notwithstanding that it or parts 
of it may not be then in operation either 
at all or in particular areas. The same 
is the definition of “law in force” in Arti- 
cle 18 (8). 


1381. I find it difficult to accept 


the contention that an amendment of 


Constitution made in accordance’ with 
Article 868 constitutes law for the pur- 
pose of Article 18 (2). The word “law” 
although referred to in a large number 
of other articles of the Constitution finds 
no mention in Article 368. According 
to that article, the Constitution shall stand 
amended in accordance with the terms 
of the Bill after it has been passed in 
compliance with the provisions of that 
article. Article 368 thus contains an in- 
dication that what follows as a result of 
the compliance with Article 868 is an 
amendment of the Constitution and not 
law in the sense of being ordinary legis- 
lation. In a generic sense, “law” would 
include constitutional laws, including 
amendment of the Constitution, but that 
does not seem to be the connotation of 
the word “law” as used in Article 18 (2) 
of the Constitution. There is a clear dis- 
tinction between statutory law made in 
exercise of the legislative power and con- 
stitutional law which is made in exercise 
of the constituent power and the distinc- 
tion should not be lost sight of. A cons- 
titution is the fundamental and basic law 
and provides the authority under which 
ordinary law is made. The Constitution 
of West Germany, it may be stated, is 


Kesavarianda v. State of Kerala (Khanna J.) 


“tT ty 
called the basic law of the Federal Re- 
public of Germany. A constitution de- 
rives its authority generally from the 
people acting in their sovereign capacity 
and speaking through their representa- 
tives in a Constituent Assembly or Con- 
vention. - It relates to the structure of 
the government, the extent and distribu- 
tion of its powers and the modes and 
principles of its operation, preceding ordi- 
nary laws in the point of time and em- 
bracing the settled policy of the nation. 
A statute on the other hand is law made 
by the representatives of the people act- 
ing in their legislative capacity, subject 
to the superior authority, which is. the 
constitution. Statutes are enactments or 
rules for the government of civil conduct 
or for the administration or for the de- 
fence of the government. They relate to 
law and order, criminal offences, civil 
disputes, fiscal matters and other sub- 
jects on which it may become necessary 
to have law. Statutes are quite often 
tentative, occasional, and in the nature 
of temporary expedients (see Constitu- 
tional Law and Its Administration by 
S. P. Weaver, p. 3). Article 13 (2) has 
reference to ordinary piece of legislation. 
It would also, in view of the definition 
given in clause (a) of Art. 18 (8), include 
any ordinance, order, bye-law, rule, re- 
gulation, notification, custom or usage 
having in the territory of India the force 
of law. The Constitution has thus. made 
it clear in matters in which there could 
be some doubt as to what would con- 
stitute “law”. If it had been the inten- 
tion of the framers of the Constitution 
that the “law” in Art. 18 would also in- 
clude constitutional law including laws 
relating to the amendment of Constitu- 
tion, it is not explained as to why they 
did not expressly so state in clause (a) of 
Art. 13 (3). The Constitution itself con- 
tains indications of the distinction be- 
tween the Constitution and the Laws 
framed under the Constitution. Art. 60 
provides for the oath or affirmation to 
be made and subscribed by the President 
before entering upon office, The lan- 
guage in which that oath and affirmation 
have been couched, though not crucial, 
has some bearing. The form of the oath 
or affirmation is as under: 


“I, A. B., do swear in the name of 
God/solemnly affirm that I will faithfully 
execute the office of President (or dis- 
charge the functions of the President) of 
India and will to the best of my ability 
preserve, protect and defend the Con- l 
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stitution and the law and that I will 
devote myself to the service and well- 
being of the people of India.” 

The facts that both the words “the Con- 
stitution and the law” have been used in 
the above form tends to show that for 
the purpose of the Constitution the law 
and the Constitution are not the same. 


1382. It may be mentioned that 
Arts. 56 (1) (b) and 61 (1) which deal with 
impeachment of the President refer only 
to “violation of the Constitution.” There 
is no reference in those articles to viola- 
tion of Jaw. Article 69 which prescribes 
the oath for the Vice-President refers to 
“allegiance to the Constitution as by law 
established.” The words “as by law 
established” indicate the legal origin of 
the Constitution. Article 148, to which 
our attention has been invited, gives 
power to the President to refer to the 
Supreme Court a question of law or fact 
of such importance that it is expedient 
to obtain the opinion of this Court. 
It is pointed out that question of law 
in that article would include a question 
relating to constitutional law. This no 
doubt is so but this is due to the fact 
that words “questions of law or fact” con- 
stitute a well known phrase in legal ter- 
minology and have acquired a particular 
significance. From the use of those 
words in Art. 148 it cannot be inferred 
that the framers of the Constitution did 
not make a distinction between the Con- 
stitution and the law. 


1888. Articles 245, 246 and 248 
deal with the making of Jaws. The words 
“shall not make any law” in Art. 18 (2) 
seem to echo the words used in Arts. 245, 
246 and 248 of the Constitution which 
deal with the making of laws. The words 
“make any law” in Art. 18 as well as the 
above three articles should carry, in my 
opinion, the same meaning, namely, law 
made in exercise of legislative power. In 
addition to that, the law in Art. 18 in 
view of the definition in Art. 18 (8) shall 
also include special provisions mention- 
ed in clause (8). 

1384. It has already been men- 
tioned above that there is no question in 
the case of a law made by the Parlia- 
ment of its ratification by the resolutions 
passed by the State Legislatures. The 
fact that in case of some of the amend- 
ments made under Art. 368 such ratifica- 
tion is necessary shows that an amend- 
ment of the Constitution is not law as 
conteniplated by Art. 13 (2) or Arts. 245, 
246 and 248. 
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1885. Article 895 of the Consti- 
tution repealed the Indian Independence 
Act, 1947 and the Government of India 
Act, 1935, together with all enactments 
amending or supplementing the latter 
Act, but not including the Abolition of 
Privy Council Jurisdiction Act, 1949. The 
law in force mentioned in Art. 372 (1) 
has reference not to any constitutional 
law in the sense of being a law relat- 
ing to the constitution of either the ter- 
ritory of erstwhile British India or the 
territory comprised in the Indian States. 
So far as the territory of British India 
was concerned, the law before Januarv 
26, 1950 relating to the constitution was 
contained in the Government of India 
Act, 1935 and the Indian Independence 
Act, 1947. Both these Acts were repeal- 
ed by Art. 895 when the Constitution of 
India came into force. As regards the 
territory comprised in Indian States, the 
law relating to their constitutions in so 
far as it was inconsistent with the pro- 
visions of the Constitution of India also 
came to.an end before January 26, 1950 
when the said Constitution came into 
force. The only constitution which was 
in force since that date was the Con- 
stitution of India and it applied to the 
whole of India, including the erstwhile 
Indian States and the British India. The 
various notifications which were issued 
before January 26, 1950 mentioned that 
with effect from that date “the Constitu- 
tion of India shortly to be adopted by 
the Constitutent Assembly of India shall 
be the Constitution for the States as for 
other parts of India and shall be enforc- 
ed as such” (see White Paper on Indian 
States, pages 865 to 871). It would thus 
appear that hardly any law containing 
the constitutions of territory of ‘erstwhile 
Indian States remained in force after the 
coming into force of the Constitution of 
India with all its exhaustive provisions. 
If the law in force contemplated by Arti- 
cle 872 (1) must be such as was continu- 
ed after January 26, 1950, it would follow 
that Art. 872 does not relate to the con- 
stitutional law in the sense of being law 
relating to the constitution of a territory. 


1386. Although the law in force 
referred to in Art. 372 (1) would not in- 
clude law relating to the constitutions of 
the territory of erstwhile British India or 
the Indian States, it did include law re- 
lating to subjects dealt with by the con- 
stitutions in force in those territories. 
Such a law which partakes of the nature 
of either a statutory law or an Order 
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made under the organic provisions of 
those constitutions, continued in force 
under Art. 372 (1). A statutory law or 
Order is obviously of an inferior chara- 
cter and cannot have the same status as 
that of a constitution.. Article 372 (1) in 
the very nature of things deals with laws 
made under the provisions of constitu- 
tions which were in force either in the 
erstwhile British India or the territory 
comprised in Indian States. The opening 
words of Art. 372 (1) “notwithstanding the 
repeal by this Constitution of the enact- 
ments referred to in Art. 895” indicate 
that the laws in force contemplated by 
_ Art. 872 are those Jaws which were 
framed under the repealed Indian Inde- 
pendence Act, 1947 and the Government 
of India Act, 1985 or similar other legis- 
lative enactments or Orders made under 
the provisions of constitutions of erst- 
while Indian States. Such legislative 
enactments or Orders were inferior in 
status to a Constitution. I am, therefore, 
of the view that the word “law” in Arti- 
cle 872 has reference to law made under 
a constitution and not to the provisions 
of a constitution itself. 


1387. Article 872 (1) is similar to 
the provisions of Section 292 of the Gov- 
ernment of India Act, 1985. As observ- 
ed by Gwyer, C. J. in the case of the 
United Provinces v. Mst. Atiqa Begum, 
1940 FCR 110 = (AIR 1941 FC 16) such 
a provision is usually inserted by drafts- 
men to negative the possibility of any 
existing law being held to be no longer 
in force by reason of the repeal of the 
law which authorized its enactment. The 
question with which we are concerned 
is whether law in Art. 18 or Art. 872 
could . relate to the provisions of the 
Constitution or provisions relating to its 
amendment. So far as that question is 
concerned, I am of the opinion that the 
Janguage of Arts. 872 and 18.shows that 
the word “law” used therein did not re- 
late to such provisions. The Constitu- 
tion of India was plainly not a law in 
force at the time when the Constitution 
came into force. An amendment of the 
Constitution in the very nature of things 
can be made only after the Constitution 
comes into force. As such, a law provid- 
ing for amendment of the Constitution 
cannot constitute law in force for the 

purpose of Art. 18 (1) or Art. 872 (1). 


1388. The language of Art. 18 (2) 
shows that it was not intended to cover 
amendments of the Constitution made in 


accordance vith Art. 868. . lt ‘is difficult 
to accede to the contention that even 
though the framers of the Constitution 
put no express limitations in Art. 868 on 
the power to make amendment, they 
curtailed that power by implication 
under Art. 18 (2). In order to find the 
true scope of Art. 18 (2) in the context of 
its possible impact on the power of am- 
endment, we should read it not in isola- 
tion but along with Art. 868. The rule 
of construction, to use the words of Lord 
Wright M. R. in James v. Commonwealth 
of Australia, 1986 AC 578 is to read the 
actual words used “not in vacuo but as 
occurring in a single complex instru- 
ment in which one part may throw light 
on another.” A combined reading of 
Art. 18 (2) and Art. 868, in my view, 
clearly points to the conclusion that ex- 
tinguishment or abridgment of funda- 
mental rights contained in Part III of the 
Constitution is not beyond the amenda- 
tory power conferred by Art. 368. The 
alleged conflict between Art. 18 (2) and 
Art. 868 is apparent and not real be- 
cause the two provisions operate in dif- 
ferent fields and deal with different ob- 
jects. 


1389, The Constitution itself 
treats the subject of ordinary legislation 
as something distinct and different from 
that of amendment of the Constitution. 
Articles 245 to 248 read with Seventh 
Schedule deal with ordinary legislation, 
while amendment of Constitution is the 
subject-matter of Art. 868 in a separate 
Part, Article 868 is independent and self- 
contained. Article 868 does not contain 
the words “subject to the provisions of 
this Constitution” as are to be found at 
the beginning of Art. 245. The absence 
of those words in Art. 868 thus shows 
that an amendment of the Constitution 
made under - that article has a status 
higher than that of legislative law and 
the two are of unequal dignity. If there 
is any limitation on power of amendment 
it must be found in Art. 868 itself which 
is the sole fountain-head of power to 
amend, and not in other provisions deal- 
ing with ordinary legislation. As stated 
on pages 24-26 in the Amending of Fe- 
deral Constitution by Orfield, ‘limitation 
on the scope of amendment should be 
found written in the amending clause and 
the other articles of the Constitution 
should not be viewed as limitations’. The 
very fact that the power of amendment 
is put in a separate Part (Part XX) and 
has not been put in the Part and Chapter 
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(Part XI,’ Chapter I) dealing with legis- 
lative powers shows that the two powers 
are different in character and operate in 
separate fields. There is also a vital dif- 
ference in the procedure for passing ordi- 
nary legislation and that for bringing 
about a constitutional amendment under 


Art. 868. The fact that an amendment: 


Bill is passed by each House of Parlia- 
ment and those two Houses also pass 
ordinary legislation does not obliterate 
the difference between the constituent 
power and the legislative power nor does 
it warrant the conclusion that constituent 
power is a species of legislative power. 


1390. Our attention has been in- 
vited on behalf of the petitioners to the 
proceedings of the Constituent .Assembly 
on April 29, 1947. Sardar Patel on that 
day made a move in the Constituent As- 
sembly that clause (2) be accepted. 
Clause (2) which provided the basis for 
clauses (1) and (2) of Art. 18 as finally 
adopted was in the following words: 

“Al existing Jaws, notifications, 
regulations, customs or usages in force 
within the territories of the Union in- 
consistent with the rights guaranteed 
under this part of the Constitution shall 
stand abrogated to the extent of such 
inconsistency, nor shall’ the Union or any 
unit make any law taking away or abridg- 
ing any such right.” 

Mr. K. Santhanam then moved an 
amendment for substituting the conclud- 
ing words of clause (2) by the following 
words : 


“Nor shall any such right be taken 
away or abridged except by an amend- 
ment of the constitution.” 

The above amendment was accepted 
by Sardar Patel. Motion was thereafter 
adopted accepting the amended clause 
which was in the following words: 

“All existing laws, notifications, re- 
gulations, customs or usages in force 
within the territories of the Union in- 
consistent with the rights guaranteed 
under this part of the Constitution shall 
stand abrogated to the extent of such 
inconsistency, nor shall any such right be 
taken away or abridged except by an am- 
endment of the Constitution.” 


1891. In October, 1947 the Con- 
stitutional Adviser prepared the Draft 
Constitution, sub-clause (2) of clause 9 of 
which was as under: 

“(2) Nothing in this Constitution 
shall be taken to empower the State to 
make -any law which curtails or takes 
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away any of the rights conferred by 
Chapter II of this Part except by way | 
of amendment of this Constitution under 
Section 282 and any law made in con- 
travention of this sub-section shall, to the 
extent of the contravention, be void.” 
Minutes of the Drafting Committee of 
October 18, 1947 show that it was decid- - 
ed to revise clause 9. Revised clause 9 
was put in the appendix as follows: 


“9 (1) All laws in force immediately 
before the commencement of this Con- 
stitution in the territory of India, in so 
far as they are inconsistent with any of 
the provisions of this Part, shall, to the 
extent of such inconsistency, be void, 


(2) The State shall not make any law 
which takes. way or abridges the rights 
conferred by this Part and any law made 
in contravention of this sub-section shall, 
to the extent of the ccntravention, be 
void. 

(3) In this section, the expression 
‘law’ includes any ordinance, order, bye- 
law, rule, regulation, notification, custom 
or usage having the force of law in the 
territory of India or any part thereof.” 
On February 21, 1948 Dr. Ambedkar 
forwarded the Draft Constitution of 
India to the President of the Constituent 
Assembly along with a covering letter. 
Clause 9 in this Draft Constitution was 
numbered as clause 8. Sub-clause (2) of 
clause 9 was retained as sub-clause (2) 
of clause 8. A proviso was also added 
to that sub-clause, but that is not mate- 
rial for the purpose of the present dis- 
cussion. The Constitution was thereafter 
finally adopted and it contained Art. 13, 
the provisions of which have been re- 
produced earlier. 


1392. It has been argued on be- 
half of the petitioners that the members 
of the Drafting Committee who were 
eminent lawyers of India, deliberately 
revised clause 9 of the Draft Constitu- 
tion prepared by the Constitutional Ad- 
viser with a view to undo the effect of 
the amendment moved by Mr. Santhanam 
which had been accepted by the Con- 
stituent Assembly, because the members 
of the Drafting Committee wanted that 
the fundamental rights should not be 
abridged or taken away by the amend- 
ment of the Constitution. 


13983. I find it difficult to accept 
the above argument. It is inconceivable 
that the members of the Drafting Com- 
mittee would reverse the decision which 
had been taken by the Constituent As- 
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sembly when it accepted the amendment 
moved by Mr. Santhanamn and adopted 
the motion for the passing of clause con- 
taining that amendment. It would ap- 
pear from the speech of Mr. Santhanam 
that he had moved the amendment in 
order to remove doubt. Although there is 
nothing in the minutes to show as to why 
the members of the Drafting Committee 
did not specifically incorporate Mr. 
Santhanam’s amendment in the revised 
clause, it seems that they did so because 
they took the view that it was unnecessary. 
In his letter dated February 21, 1948 Dr. 
Ambedkar, Chairman of the Drafting 
Committee wrote to the President of the 
Constituent Assembly; 


“In preparing the Draft the Drafting 

Committee was of course expected to 
follow the decisions taken by the Con- 
- stituent Assembly or by the various Com- 
mittees appointed by the Constituent As- 
sembly. This the Drafting Committee 
has endeavoured to do as far as possible. 
There were however some matters in 
respect of which the Drafting Committee 
felt it necessary to suggest certain chan- 
ges. All such changes have been indi- 
cated in‘ the draft by underlining or side- 
lining the relevant portions. Care has 
also been taken by the Drafting Com- 
mittee to insert a footnote explaining the 
reasons for every such change.” 
It is, therefore, plain that if it had been 
decided to make a material change in 
the draft article with a view to depart 
from the decision of the Constituent As- 
sembly, the change would have been in- 
dicated by underlining or sidelining the 
relevant provision and also by inserting 
a footnote explaining reasons for the 
change. In the absence of any under- 
lining, sidelining or footnote, it can be 
presumed that members of the Drafting 
Committee did not intend to make a 
change. A very material fact which 
should not be lost sight of in this context 
is the note which was put in October, 
1948 under the draft Art. 8. It was stat- 
_ ed in the Note :— 


“Clause (2) of Art. 8 does not over- 
ride the provisions of Art. 804 of the 
Constitution. The expression “law” used 
in the said clause is intended to mean 
“ordinary legislation.” However, to re- 
move any possible doubt, the following 
amendment may be made in Art. 8: 

In the proviso to clause (2) of Art. 8, 
after the words “nothing in this clause 
shall” the words “affect the provisions of 

Art: 804 of this Constitution or” be in- 
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serted.” (See page 26 Shiva Rao’s “The 
Framing of India’s Constitution” (Vol. 


The above note and other such notes 
were made by the Constitutional Adviser 
and reproduced fully the views of the 
Drafting Committee and/or of the Special 
Committee (see page 4 Shiva Rao’s “The 
Framing of India’s Constitution” Vol. I). 
It would thus appear that there is no in- 
dication that the members of the Draft- 
ing Committee wanted to deviate from 
the decision of the Constituent Assembly 
by making the provisions relating to fun- 
damental rights wnamendable. On the 
contrary, the note shows that they ac- 
cepted the view embodied in the deci- 
sion of the Constituent Assembly. 


1394, Apart from that,.I am of 
the view that if the preservation of the 
fundamental rights was too vital and im- 
portant a desideratum, it would seem 
logical that a proviso would have been 
added in Art. 868 expressly guaranteeing 
the continued existence of damental 
rights in an unabridged form. This was, 
however, not done. 


1395. The next question which 
should now engage our attention is about 
the necessity of amending the Constitu- 
tion and the reasons which weighed with 
the framers of the Constitution for mak- 
ing provision for amendment of the Con- 
stitution. A Constitution provides the 
broad outlines of the administration of a 
country and concerns itself with the pro- 
blems of the Government. This is so 
whether the Government originates in a 
forcible seizure of power or comes into 
being as the result of a legal transfer of 
power. At the time of the framing of 
the Constitution many views including 
those emanating from conflicting ex- 
tremes are presented. In most cases the 
Constitution is the result of a compro- 
mise between conflicting views. Those 
who frame a Constitution cannot be ob- 
livious of the fact that in the working of 
a Constitution many difficulties would. 
have to be encountered and that it is 
beyond the wisdom of one generation to 
hit upon a permanently workable solu- 
tion for all problems which may be 
faced by the State in its onward march 
towards further progress. Sometimes a 
judicial interpretation may make a Con- 
stitution broad-based and put life into 
the dry bones of a Constitution so as to 
make it a vehicle of a nation’s progress. 
Occasions may also arise where judicial 
interpretation might rob some provision 
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of a Constitution of a part of its efficacy 
as was contemplated by the framers of 
the Constitution. If no provision were 
made for the amendment of the Con- 
stitution, the people would be left with 
no remedy or means for adapting it to 
the changing need of times and would 
perforce have recourse to extra-constitu- 
tional methods of changing the Constitu- 
tion. The extra-constitutional methods 
may sometimes be bloodless but more 
often they extract a heavy toll of the 
lives of the citizens and leave a trail of 
smouldering bitterness. A State without 
the means of some change, as was said 
by Burke in his Reflections on Revolu- 
tion, is without the means of its con- 
servation. Without such means it might 
even risk the loss of that part of the 
constitution which it wished the most 
religiously to preserve. According to 
Diecy, twelve unchangeable Constitu- 
tions of France have each lasted on an 
average for less than ten years, and have 
frequently perished by violence. Louis 
Phillipe’s monarchy was destroyed with- 
in seven years of the time when Tocque- 
ville pointed out that no power existed 
legally capable of altering the articles of 
the Charter. On one notorious instance 
at least — and other examples of the 
same phenomenon might be produced 
from the annals of revolutionary France 
— the immutability of the Constitution 
was the ground or excuse for its violent 


subversion. To quote the words of 
Dicey : 
“Nor ought the perils in which 


France was involved by the immutabi- 
lity with which the statesmen of 1848 in- 
vested the constitution to be looked upon 
as exceptional; they arose from a detect 
which is inherent in every rigid constitu- 
tion. The endeavour to create laws 
which cannot be changed is an attempt 
to hamper the exercise of soverei 
power; it therefore tends to bring the 
letter of the Jaw into conflict with the 
will of the really supreme power in the 
State. The majority of the French elec- 
tors were under the constitution the true 
sovereign of France; but the rule which 
prevented the legal re-election of the 
President in effect brought the law of the 
land into conflict with the will of the 
majority of the electors, and produced, 
therefore, as a rigid constitution has a 
natural tendency to produce, an opposi- 
tion between the letter of the law and 
the wishes of the sovereign. If the in- 
flexibility of French Constitutions has 
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provoked revolution, the flexibility of 
English Constitutions has, once at least, 
saved them from violent overthrow.” 


The above observations were amplified 
by Dicey in the following words: 


“To a student, who at this distance 
of time calmly studies the history of the 
first Reform Bill, it is apparent, that in 
1832 the supreme legislative authority of 
Parliament enabled the nation to carry 
through a political revolution under the 
guise of a legal reform. 


The rigidity, in short, of a. constitu- 
tion tends to check gradual innovation; 
but, just because it impedes change, may, 
under unfavourable circumstances occa- 
sion or provoke revolution.” 


According to Finer, the amending clause 
is so fundamental to a constitution that 
it may be called the constitution itself 
(See The Theory and Practice of Modern 
Government, pp. 156-157). The amend- 
ing clause, it has been said, is the most 
important part of a constitution. Upon 
its existence and truthfulness, i.e, its cor- 
respondence with real and natural condi- 
tions, depends the question as to whe- 
ther the State shall develop with peace- 
able continuity or shall suffer alternations 
of stagnation, retrogression, and revolu- 
tion. A constitution, which may be im- 
perfect and erroneous in its other parts, 
can be easily supplemented and cor- 
rected, if only the state be truthfully 
organized in the constituticn; but if this 
be not accomplished, error will accumu- 
late until nothing short of revolution can 
save the life of the state (see Political 
Science and Comparative Constitutional 
Law, Vol. I by Burgess, p. 187). Burgess 
further expressed himself in the follow- 
ing words: 


“It is equally true that development 
is as much a law of state life as existence. 
Prohibit the former, and the latter is the 
existence of the body after the spirit has 
departed. When, in a democratic poli- 
tical society, the well-matured, long and 
deliberately formed will of the undoubt- 
ed majority can be persistently and suc- 
cessfully thwarted, in the amendment of 
its organic law, by the will of the mino- 
rity, there is just as much danger to the 
State from revolution and violence as 
there is from the caprice of the niajority, 
where the sovereignty of the bare majo- 
rity is acknowledged. The safeguards 
against too radical change must not be 
exaggerated to the point of dethroning 


the real sovereign.” (ibid p. 152) 
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Justifying the amendment of the Consti- 
tution to meet the present conditions, re- 
lations and requirements, Burgess said 
we must not, as Mirabeau finely expres- 
sed it, lose the grande morale in the 
petite morale. 


1896. According to John Sturat 
Mill, no constitution can expect to be 
permanent unless it guarantees progress 
as well as order. Human societies grow 
and develop with the, lapse of time, and 
unless provision is made for such con- 
stitutional readjustments as their inter- 
nal development requires, they must 
stagnate or retrogress (see Political Sci- 
ence and Government by J. W. Garner 
pp. 536, 537). 


1897. Willis in his book on the 
Constitutional Law of the United States 
has dealt with the question of amend- 
ment of the Constitution in the follow- 
ing words: 


“Why should change and growth in 
constitutional law stop with the present? 
We have always had change and growth. 
We have needed change and growth in 
the past because there have been changes 
and growth in our economic and social 
life, There will probably continue to be 
changes in our economic and social life 
and there should be changes in our con- 
stitutional law in the future to meet such 
changes just as much as there was need 
of change in the past. The Fathers in 
the Constitutional Convention expected 
changes in the future: otherwise they 
would not have provided for amend- 
ment. They wanted permanency of our 
Constitution and there was no other way 
to obtain it. The people of 1789 had no 
more sovereign authority than do the 
people of the present.” 


Pleading for provision for amendment of 
a Constitution and at the same time 
uttering a note of caution against a too 
easy methods of amendment, Willis 
wrote : 


“If no provision for amendment were 
provided, there would be a constant 
danger of revolution. If the method of 
amendment were made too easy, there 
would be the danger of too hasty action 
all of. the time. In either case there 
would be a danger of the overthrow of 
our’ political institutions. Hence the 
purpose of providing for amendment of 
the constitution is to'make it possible 
gradually to change the constitution in 
an orderly fashion as the changes in 
social conditions make it necessary to 
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change the fundamental law to corres- 
pond. with such social change.” 


1398. We may also recall in this 
connection the words of Harold Laski 
in his tribute to Justice Holmes and the 
latter’s approach to the provisions of the 
U. S. Constitution. Said Laski: 

“The American Constitution was not 
made to compel the twentieth-century 
American to move in the swaddling- 
clothes of his ancestors’ ideas. The 
American Constitution must be moulded 
by reason to fit new needs and new 
necessities, .......... The law must re- 
cognize change and growth even where 
the lawyer dislikes their implications. He 
may be skeptical of their implications; 
he bas not the right te substitute his own 
pattern of Utopia for what they seek to 
accomplish.” 

1399. According to Ivor Jen- 
nings, flexibility is regarded as a 
merit and rigidity a defect be- 
cause it is impossible for the framers 
of a Constitution to foresee the condi- 
tions in which it would apply and the 
problems which will arise. They have 
not the gift of prophecy. A constitution 
has to work not only in the environ- 
ments it was drafted, but also centuries 
later (see Some Characteristics of Indian 
Constitution, pp. 14-15). It has conse- 
quently been observed by Jennings: 


“The real difficulty is that the pro- 
blems of life and society are infinitely 
variable. A draftsman thinks of the pro- 
blems that he can foresee, but he sees 
through a glass, darkly. He cannot know 
what problems will arise in ten, twenty, 
fifty or a hundred years. Any restriction 
on legislative power may do harm, be- 
cause the effect of that restriction in new 
conditions cannot be foreseen.” 


1400. The machinery of amend- 
ment, it has been said, should be like a 
safety valve, so devised as neither to 
operate the machine with too great faci- 
lity nor to require, in order to set it in 
motion, an accumulation of force suffi- 
cient to explode it. In arranging it, due 
consideration should be given on the one 
hand to the requisites of growth and on 
the other hand to those of conservatism. 
The letter of the constitution must nei- 
ther be idolized as a sacred instrument 
with that mistaken conservatism which 
clings to its own worn-out garments 
until the body is ready to perish from 
cold, nor yet ought it to be made a play- 
thing of politicians, to be tampered with 
and degraded to the level of an ordinary 
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statute (see Political Science and Govern- 
nent by J. W. Garner, p. 538). 


1401. The framers of our Con- 
stitution were conscious of the desirability 
f reconciling the urge for change with 
he need of continuity. They were not 
blivious of the phenomenon writ large 
n human history that change without 
continuity can be anarchy; change with 
-ontinuity can mean progress; and con- 
‘inuity without change can mean no pro- 
gress. The Constitution makers have, 
therefore, kept the balance between the 
danger of having a non-amendable con- 
stitution and a constitution which is too 
easily amendable. It has accordingly 
been provided that except for some not 
very vital amendments which can be 
brought about by simple majority, other 
amendments can be secured only if they 
are passed in each House of Parliament 
by a majority of the total membership 
of that House and by a majority of not 
less than two-thirds of the members of 
each House present and voting. Provi- 
sion is further made that in respect of 
certain matters which affect the interest 
of the States the amendment must also 
be ratified by the legislatures of not less 
than one half of the States by resolution 
to that effect. It can, therefore, be said 
that while a provision has been made for 
amendment of the Constitution, the pro- 
cedure for the bringing about of am- 
endment is not so easy as may make it a 
plaything of politicians to be tampered 
with and degraded to the level of ordi- 
nary statute. The fact that during the 
first two decades after the coming into 
force of the Constitution the amending 
Bills have been passed without much 
difficulty with requisite majority is a 
sheer accident of history’ and is due to 
the fact that one party has happened to 
be in absolute majority at the Centre and 
many of the States. This circumstance 
cannot obliterate the fact that in normal 
circumstances when there are well 
balanced parties in power and in opposi- 
tion the method of amending the Con- 
stitution is not so easy. 


1402. Another circumstance which 
must not be lost sight of is that no gene- 
ration has monopoly of wisdom nor has 
any generation a right to place fetters on 
future generations to mould the machi- 
nery of government and the laws ac- 
cording to their requirements. Although 
guidelines for the organization and func- 
tioning of the future government may be 
laid down and although norms may also 
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be prescribed for the legislative activity, 
neither the guidelines should be so rigid 
nor the norms so inflexible and unalter- 
able as should render them to be incap- 
able of change, alteration and replace- 
ment even though the future generations 
want to change, alter or replace them. . 
The guidelines and norms would in such 
an event be looked upon as fetters and 
shackles upon the free exercise of the 
sovereign will of the people in times to 
come and would be done away with by 
methods other than constitutional. It 
would be nothing short of a presumptuous 
and vain act and a myopic obsession with 
its own wisdom for one generation to 
distrust the wisdom and good’ sense of 
the future generations and to treat them 
in a way as if the generations to come 
would not be sui juris. The grant of 
power of amendment is based upon the 
assumption that as in other human af- 
fairs, so in constitutions, there are no ab- 
solutes and that the human mind can 
never reconcile itself to fetters in its 
quest for a better order of things. Any 
fetter resulting from the concept of ab- 
solute and ultimate inevitably gives birth 
to the urge to revolt. Santayana once 
said:- “Why is there sometimes a right 
to revolution? Why is there sometimes 
a duty to loyalty? Because the whole 
transcendental philosophy, if made ulti- 
mate, is false, and nothing but a selfish 
perspective hypostatized, because the will 
is absolute neither in the individual nor 
in the humanity....” (see German Philo- 
sophy and Politics (1915) pp. 645-49 quoted 
by Frankfurter, J. in “Mr. Justice 
Holmes” 1981 Ed. p. 117). What is true 
of transcendental philosophy is equal- 
ly true in the mundane sphere of a con 
stitutional provision. An  unamendable 
constitution, according to Mulford, is the 
worst tyranny of time, or rather the very 
tyranny of time. It makes an earthly 
providence of a convention which was ad- 
journed without day. It places the 
sceptre over a free people in the hands of 
dead men, and the only office left to the 
people is to build thrones out of the 
stones of their sepulchres (see Political 
Science and Government by J. W. Garner 
pages 587, 588). 


1403. According to Woodrow 
Wilson, political liberty is the right of 
those who are governed to adjust gov- 
ernment to their own needs and interest. 
Woodrow Wilson in this context quoted 
Burke who had said that every genera- 
tion sets before itself some favourite 
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object which it pursues as the very sub- 
stance of liberty and happiness. The 
ideals of liberty cannot be fixed from 
generation to generation; only its concep- 
tion can be, the large image of what it 
is. Liberty fixed in unalterable law 
would be no liberty at all. Government 
is a part of life, and, with life, it must 
change, alike in its objects and in its 
practices; only this principle must re- 
main unaltered, — this principle of liber- 
ty, that there must be the freest right and 
opportunity of adjustment. Political 
liberty consists in the best practicable ad- 
justment between the power of the gov- 
ernment and the privilege of the indi- 
vidual; and the freedom-to alter the ad- 
justment is as important as the adjust- 
ment itself for the ease and progress of 
affairs and the contentment of the citi- 
zen (see Constitutional Government in 
the United States by Woodrow Wilson, 
pp. 4-6). 


1404. Each generation, according 
to Jefferson, should be considered as a 
distinct nation, with a right by the will 
of the majority to bind themselves but 
none to bind the succeeding generations, 
more than the inhabitant of another 


country. The earth belongs in usufruct. 


to the living, the dead have neither the 
power nor the right over it. Jefferson 
even pleaded for revision or opportunity 
for revision of constitution every nine- 
teen years. Said the great American 
statesman : 


”The idea that institutions establish- 
ed for thé use of the nation cannot be 
touched or modified, even to make them 
answer their end, because of rights 
gratuitously supposed in those employed 
to manage them in the trust for the pub- 
lic, may perhaps ‘be a salutary provision 
against the abuses of a monarch, but is 
most absurd against the nation itself. Yet 
our lawyers and priests generally incul- 
cate this doctrine and suppose that pre- 
ceding generations held the earth more 
freely than we do, had a right to impose 
laws on us, unalterable by ourselves, and 
that we, in the like manner, can make 
laws and impose burdens on future gene- 
rations, which they will have no right to 
alter; in fine that the earth belongs to 
the dead and not the living.” 


The above words were quoted during the 
course of the debate in the Constituent 
Assembly (see Vol. X Constituent As- 
sembly Debates, p. 975). 
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1405. Thomas Paine gave expres- 
sion to the seme view in the following 
words : 


- “There never did, there never will, 
and there never can, exist a Parliament, 
or any description of men, or any gene- 
, possessed 
of the right or the power of binding and 
controlling posterity to the ‘end of time, 
or of commanding forever how the 
world shall be governed, or who shall 
govern it; and therefore all such clauses, 
acts or declarations by which the makers 
of them attempt to do what they have 
neither the right nor the power to do, nor 
take power to execute, are in themselves 
null and void. Every age and genera- 
tion must be as free to act for itself in 
all cases as the ages and generations 
which preceded it. The vanity and pre- 
sumption of gaverning beyond the grave 
is the most ridiculous and insolent of all 
tyrannies. Man has no property in man; 
neither has any generation a property in 
the generations which are to follow. 

We may also reproduce the words of Pt. 
Nehru in his speech to the Constituent 
Assembly on November 11, 1948: 


“And remember this, that while we 
want this Constitution to be as solid and 
as permanent a structure as we can make 
it, nevertheless there is no permanence 
in Constitutions. There should be a cer- 
tain flexibility. If you make anything 
rigid and permanent, you stop a Nation's 
growth, the growth of living vital organic 
people. Therefore it has to be flexible.” 

1406. If it is not permissible 
under Art. 868 to so amend the Constitu- 
tion as to take away or abridge the 


WV) 


fundamental rights in Part III, as has — 


been argued on behalf of the petitioners, 
the conclusion would follow that the only 
way to take away or abridge fundamental 
rights, even if the overwhelming majo- 
rity of people, e.g. 90 per cent. of them 
want such an amendment, is by resort to 
extra-constitutional methods like revolu- 
tion. Although, in my opinion, the 
language of Art. 868 is clear and contains 
no limitation on the power to make am- 
endment so as to take away or abridge 
fundamental rights, even if two interpre- 


tations were possible, one according to 


which the abridgement or extinguishment 
of fundamental rights is permissible in 
accordance with the poe prescrib- 
ed by Art. 868 and the other according 
to which the only way of bringing about 
such a result is an 
method like revolution, the Court, in my 


extra-constitutional . 
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opinion; should Jean in favour of the 
first interpretation. It hardly needs much 
argument to show that between peace- 
ful amendment through means provided 
by the constitution and the extra-consti- 
tutional method with all its dangerous 
potentialities the former method is to be 
preferred. The contrast between the 
two methods is so glaring that there can 
hardly be any difficulty in making our 
choice between the two alternatives, 


The aforesaid discussion would also 
reveal that the consequences which would 
follow from the acceptance of the view 
that there is no power under Article 868 
to abridge or take away fundamental 
rights would be chaotic because of the 
resort to extra-constitutional methods, As 
against that the acceptance of the oppo- 
site view would not result in such conse- 
quences. Judged even in this light. I find 
it difficult to accede to the contention ad- 
vanced on behalf of the petitioner. 


1407. I may at this stage deal 
with the question, adverted to by the 
learned counsel for the petitioners as to 
how far the consequences have to be 
taken into account in construing the pro- 
visions of the Constitution. In this con- 
nection, I may observe that it is one of 
the well-settled rules of construction that 
if the words of a statute are in themsel- 
ves precise and unambiguous, no more is 
necessary than to expound those words 
in their natural and ordinary sense, the 
words themselves in such case best dec- 
laring the intention of the legislature. It 
is equally well settled that where alterna- 
tive constructions are equally open that 
alternative is to be chosen which will be 
consistent with the smooth working of 
the system which the statute purports to 
be regulating; and that alternative is to 
be rejected which will introduce uncer- 
tainty, friction or confusion into the work- 
ing of the system (see Collector of Cus- 
toms, Baroda v. Digvijaysinhji Spinning 
and Weaving Mills Ltd., (1962) 1 SCR 896 
(899) = (AIR 1961 SC 1549), These prin- 
ciples of construction apply with greater 
force when we are dealing with the pro- 
visions of a constitution. 


1408. I have kept the above 
principles in view and am of the opinion 
that as the language of Article 868 is 
plain and unambiguous, it is not possible 
to read- therein a limitation on the power 
of Parliament to amend the provisions 
of Part IIT of the Constitution so as to 
abridge or take away fundamental rights. : 


Kesavananda v. State of Kerala (Khanna J.) 


[Prs. 1406-11] S.C. 1851 


Apart from that, I am of the view that if 
two constructions were possible, the 
construction which I have accepted 
would, as mentioned above, avoid chao- 
tic consequences and would also prevent 
the introduction of uncertainty, friction 
or confusion into the working of our 
Constitution, 

1409. It is also, in my opinion, 
not permissible in the face of the plain 
language of Article 868 to ascertain by 
any process akin to speculation the sup- . 
posed intention of the Constitution- 
makers. We must act on the principle 
that if the words are plain and free from 
any ambiguity the Constitution-makers 
should be taken to have incorporated 
their intention in those words. 

1410. It seems inconceivable that 
the framers of the Constitution in spite 
of the precedents of the earlier French 
constitutions whick perished in violence 
because of their non-amendability, in- 
serted in the Constitution a Part dealing 
with fundamental rights which even by 
the unanimous vote of the people could 
not be abridged or taken away and which 
left with people no choice except extra- 
constitutional methods to achieve that ob- 
ject. The mechanics of the amendment 
of the Constitution, including those relat- 
ing to extinguishment or abridgement of 
fundamental rights, in my opinion, are 
contained in the Constitution itself and 
it is not necessary to have recourse to a 
revolution or other  extra-constitutional 
methods to achieve that object. 


1411. Confronted with the situa- 
tion that if the stand of the petitioners 
was to be accepted about the inability of _ 
the Parliament to amend Part III of the 
Constitution except by means of a revolu- 
tion or other extra-constitutional methods, 
the learned counsel for the petitioners 
has argued that such an amendment 
is possible by making a law for 
convening a Constituent Assembly 
or for holding a referendum. It is 
urged that there would be an element 
of participation of the people in the con- 
vening of such a Constituent Assembly 
or the holding of a referendum and it is 
through such means that Part III of the 
Constitution can be amended so as to 
take away or abridgé fundamental rights. 
The above argument, ir my opinion, is 
untenable and fallacious. If Parliament 
by a two-thirds majority in esch House 
and by following the procedure laid dawn 
in Article 868 cannot amend Part III of 
the Constitution so as to take away or 
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abridge fundamental rights, it is not 
~ understood as to how the same Parlia- 
ment can by law create a body which 
can make the requisite amendment. If it 
is not within the power of Parliament to 
take away or abridge fundamental rights 
even by a vote of two-thirds majo- 
rity in each House, would it be 
permissible for the same Parlia- 
ment to enact legislation under Entry 
97 List I of Seventh Schedule by simple 
majority for creating a Constituent As- 
sembly in order to take away or ab- 
ridge fundamental rights? Would not 
such a Constituent Assembly be a crea- 
ture of statute made by the Parliament 
even though such a body has the high- 
sounding name of Constituent Assembly? 
The nomenclature of the said Assembly 
cannot conceal its real nature as being 
one created under a statute made by the 
Parliament. A body created by the Par- 
liament cannot have powers greater than 
those vested in the Parliament. It is not 
possible to accept the contention that 
what the Parliament itself could not legal- 
ly do, it could get done through a body 
created by it. If something is impermis- 
sible, it would continue to be so even 
though two steps are taken instead of 
one for bringing about the result which 
is not permitted. Apart from the above 
if we were to hold that the Parliament 
was entitled under Entry 97, List I to 
make a law for convening a Constituent 
Assembly for taking away or ‘abridging 
fundamental rights, some startling results 
are bound to follow. A law made under 
Entry 97, List I would need a simple 
majority in each House of the Parliament 
for being brought on statute book, while 
an amendment of the Constitution would 
require a two-thirds majority of the mem- 
bers of each House present and voting. 
It would certainly be anomalous that 
what Parliament could not do by two- 
thirds majority, it can bring about by 
simple majority. This apart, there are 
many articles of the Constitution, for the 
amendment of which ratification by not 
Jess than half of the State Legislatures 
is required. The provision regarding rati- 
fication in such an event would be set at 
naught. There would be also nothing to 
prevent Parliament while making a law 
for convening a Constituent Assembly to 
exclude effective representation or voice 
of, State Legislatures in the convening of 
Constituent Assembly. 


1412, The argument that provi- 
sion should be made for referendum is 


Kesavananda v. State of Kerala (Khanna J.) 


A.J. R. 


equally facile. Our Constitution-makers 
rejected the method of referendum. In a 
country where there are religious and 
linguistic minorities, it was not considered 
a proper method of deciding vital issues. 
The leaders of the minority communities 
entertained apprehension regarding this 
method. It is obvious that when passions 
are roused, the opinion of the minority 
in a popular referendum is bound to get 
submerged and lose effectiveness. 


1418. It also cannot be said that 
the method of bringing about amendment 
through referendum is a more difficult 
method. It is true that in Australia over 
30 amendments were submitted to refe- 
rendum, out of which only four were ad- 
opted and two of them were of trivial 
nature. As against that we find that the 
method of referendum for amending the 
Constitution has hardly provided much 
difficulty in Switzerland. Out of 64 
amendments proposed for amending the 
federal constitution, 49 were adopted in 
a popular referendum. So far as the 


. method of amendment of the Constitu- 


tion by two-thirds majority in their House 
of the Central Legislature and the rati,- 
fication by the State Legislatures is con- 
cerned, we find that during first 140 years 
since the adoption of the United States 
Constitution, 3,118 proposals of amend- 
ment were made and out of them, only 24 
so appealed to the Congress as to secure 
the approval of the Congress and only 19 
made sufficient appeal to the State Legis- 
latures to secure ratification (see Consti- 
tutional Law of United States by Willis, 
page 128). It, therefore, cannot be said 
that the method of referendum provides 
a more effective check on the power of 
amendment compared to the method of 
bringing it about by prescribed majority 
in each House of the Parliament. 


1414, Apart from that I am of the 
view that it is not permissible to resort 
to the method of referendum unless there 
be a constitutional provision for such a 
course in the amendment provision. In 
the case of George S. Hawkes v. Harvey 
C. Smith as Secy. of State of Ohio, (1919) 
64 Law Ed 871 the U. S. Supreme Court 
was referred in the context of ratification 
by the States of the Eighteenth Amend- 
ment to the Constitution of the Ohio 
State which contained provision for re- 
ferendum. It was urged that in the case 
of such a State ratification should be by 
the method of referendum. Repelling 
this contention, the court held: 
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“Referendum provisions of State 

Constitutions and statutes cannot be ap- 
plied in the ratification or objection of 
amendments to the Federal Constitution 
without violating the requirement of Arti- 
cle 5 of such Constitution, that such rati- 
fication shall be by the legislatures of the 
several States, or by conventions therein, 
as Congress shall’ decide.” 
The same view was reiterated by the U. S. 
Supreme Court in State of Rhode Island 
v. A. Mitchell Palmer Secretary of State 
and other connected cases better known 
as National Prohibition Cases (1919) 253 
US 850 = 64 Law Ed 946. 


1415. Argument has been advanc- 
ed on behalf of the petitioner that there 
is greater width of power for an amend- 
ment of the Constitution if the amend- 
ment is brought about by a referendum 
compared to the power of amendment 
vested in the two Houses of Parliament 
or Federal Legislature even though it is 
required to be passed by a prescribed 
majority and has to be ratified by the 
State Legislatures. In this respect we 
find that different constitutions have de- 
vised different methods of bringing about 
amendment. The main methods of mod- 
em -constitutional amendment are: 


(1) by the ordinary legislature, but 
under certain restrictions; 


(2) by the people through a referen- 
um; 
(3) by a majority of all the units of 
a federal State; 
(4) by a special covention. 
in some cases the system of amendment 


is a combination of two or more of these 
methods. 


1416. There are three ways in 
which the legislature may be allowed to 
amend the constitution, apart from the 
case where it may do so in the ordinary 
course of legislation. .The simplest res- 
triction is that which requires a fixed 
quorum of members for the considera- 
tion of proposed amendments and a spe- 
cial majority for their passage. The lat- 
ter condition operated in the now de- 
funct constitution of Rumania. Accord- 
ing to Article 146 of the Constitution of 
USSR the Constitution may be amended 
only by a decision of the Supreme Soviet 
of USSR adopted by a majority of not 
less than two-thirds of the votes in each 
of its chambers. A second sort of res- 
triction is that which requires a dissolu- 
tion and a general election on the parti- 
cular issue, so that the new legislature, 


Kesavananda v. State of Kerala (Khanna J.) [Prs. 1414-20] S. C. 1853 


being returned with a mandate for the 
proposal, is in essence, a constituent as- 
sembly so far as that proposal is concern- 
ed. This additional check is applied in 
Belgium, Holland, Denmark and Norway 
(in all of which, however also a two-thirds 
parliamentary majority is required to 
carry the amendment after the election) 
and in Sweden. A third method of cons- 
titutional change by the legislature is 
that which requires a majority of the two 
Houses in joint session, that is to say, 
sitting together as one House, as is the 
case, for example, in South Africa. 


1417. The second method is that 
which demands a popular vote or referen- 
dum or plebiscite. This device was em- 
ployed in France during the Revolution 
and again by Louis Napoleon, and in 
Germany by Hitler. This system prevails 
in Switzerland, Australia, Eire, Italy, 
France (with certain Presidential provisos 
in the Fifth Republic) and in Denmark. 


1418. The third method is pecu- 
Jiar to federations, The voting on the 
proposed measure may be either popular 
or by the legislatures of the States con- 
cerned. In Switzerland and Australia 
the referendum is in use; in the United 
States any proposed amendment requires 
ratification by the legislatures, or special 
conventions of three-fourths of the seve- 
ral States. 


1419. The last method is one in 
which a special body is created ad hor- 
for the purpose of constitutional revision. 
In some of the States of the United States, 
for example, this method is in use in 
connection with the constitution of the 
States concerned. Such a method is also 
allowed if the Federal Congress proposes 
this method for amendment of the United 
States Constitution. This method is pre- 
valent in some of the States in Latin 
America also (see Modern Political Cons- 
titutions by C. F. Strong, pages 153-154). 


1420. The decision as to which 
method of amending the Constitution 
should be chosen has necessarily to be that 
of the Constituent Assembly. This deci- 
sion is arrived at after taking into ac- 
count the national requirements, the his- 
torical background, conditions prevailing 
in the country and other factors or cir- 
cumstances of special significance for the 
nation. Once a method of amendment 
has been adopted in a constitution, that 
method has to be adhered to for bringing 
about the amendment. The selection of 
the method of amendment having been 
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made by the Constituent Assembly it is 
not for the court to express preference 
for another method of amendment. 


Amendment brought about by one me- . 


thod prescribed by the Constitution is as 
effective as it would have been if the 
Constitution had prescribed another me- 
thod of bringing about amendment unless 
there be something in the Constitution 
itself which restricts the power of amend- 
ment, Article 188 of the Italian Consti- 
tution makes provision for referendum to 
bring about amendment of the Constitu- 
tion. It has, however, been expressly pro- 
vided in the article that referendum does 
not take place if a law has been approv- 
ed in its second vote by a majority of 
two-thirds of the members of each cham- 
ber. The Italian Constitution thus makes 
a vote of majority of two-thirds of the 
members of each chamber at the second 
voting as effective as a referendum, Arti- 
cle 89 of the Constitution of the French 
Fifth Republic likewise makes provision 
for referendum for amendment of Consti- 
tution. It is, however, provided in that 
article that the proposed amendment is 
not submitted to a referendum when the 
President of the Republic decides to sub- 
mititto Parliament convened in Congress; 
in that case the proposed amendment is 
approved only if it is accepted by three- 
fifths majority of the votes cast. 


1421. We may at this stage ad- 
vert to Article 5 of the United States 
Constitution which reads as under: 


“The Congress, whenever two-thirds 
of both Houses shall deem it necessary, 
shall propose amendments to this Consti- 
tution, or, on the application of the legis- 
lature of two-thirds of the several States, 
shall call a convention for proposing 
amendments, which in either case, shall 
be valid to all intents and purposes, as 
part of this Constitution when ratified by 
the legislatures of three-fourths of the 
several States, or by conventions in three 
fourths thereof, as the one or the other 
mode of ratification may be proposed by 
the Congress: Provided that no amend- 
ment which may be made prior to the 
year one thousand eight hundred and 
eight shall in any manner affect the first 
and fourth clauses in the ninth section of 
the first article; and that no State, with- 
out its consent, shall be déprived of its 
equal suffrage in the Senate.” 

The above article makes it clear that 
there are two methods - of framing and 
proposing amendments, 
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(A) Congress may itself, by a two- 
thirds vote in each house, prepare and 
propose amendments. 


(B) The legislatures of two-thirds of 
the States may require Congress to sum- 
mon a Constitutional Convention. Con- 
gress shall thereupon do so, having no 
option to refuse; and the Convention 
when called shall draft and submit amend- 
ments. No provision is made as to the 
election and composition of. the Conven- 
tion, matters which would therefore ap- 
pear to be left to the discretion of Con- 
gress, 

1422. There are the following 
two methods of enacting amendments 
framed and proposed in either of the 
foregoing ways. It is left to Congress 
to prescribe one or other method as 
Congress may think fit. 

(X) The legislatures of three-fourths 
of the States may ratify any amend- 
ments submitted to them. 

(X) Conventions may be called im 
the several States, and three-fourths of 
these conventions may ratify. 


1423. Except for Twentyfirst 
Amendment,. on all the occasions on 
which the amending power has been 
exercised, method A has been employed 
and method X for ratifying, i. e., no draft- 
ing conventions of the whole Union or 
ratifying conventions in the several 
States have ever been summoned. The 
consent of the President is not required 
to a constitutional amendment (see Ame- 
rican Commonwealth by James Bryce, 
pages 365-366). 


1424. There is one provision of 
the Constitution which cannot be changed 
by this process. It is that which secures 
to each and every State equal representa- 
tion in one branch of the legislature be- 
cause according to proviso to Article V, 
no State without its consent shall be dep- 
rived of its equal sufrage in the Senate. 


1425. The question as to whether 
the width of power of amendment is 
reater in case the amendment is passed 
by a people’s convention compared to the 
width of the power if it is passed by the 
prescribed majority in the legislatures 
arose in the case of United States v. 
Sprague, (1981) 282 US 716 decided by 
the Supreme Court of the United States. 
In that case the constitutional validity of 
the Eighteenth Amendment was assailed 
on the ground that it should have been 
ratified py the Conyentions because it 
took away the powers of the States and 
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conferred new direct powers over indivi- 
duals. The trial Court rejected all these 
views and yet held the Eighteenth Amend- 
ment unconstitutional on theories of 
“political science”, the “political thought” 
of the times, and a “scientific approach 
to the problem of government”. The 
United States Supreme Court on appeal 
upheld the Eighteenth Amendment, After 
referring to the provisions of Article 5 
Roberts J., who gave the opinion of the 
Court, observed: 


“The choice, therefore, of the mode of 
ratification, lies in the sole discretion of 
Congress. Appellees, however, pointed 
out that amendments may be of different 
kinds, as e.g., mere changes in the cha- 
racter of federal means or machinery, on 
the one hand, and matters affecting the 
liberty of the citizen on the other. They 
say that the framers of the Constitution 
"expected the former sort might be ratifi- 
ed by legislatures, since the States as 
entities would be wholly competent to 
agree to such alterations, whereas they 
intended that the latter must be referred 
to the people because not only of lack of 
power in the legislatures to ratify, but 
also because of doubt as to their truly 
representing the people.” 

Repelling the contention on behalf of 
the appellees, the Court observed: 


“If the framers of the instrument 
had any thought that amendments dif- 
fering in purpose should be ratified in 
different ways, nothing would have been 
simpler than so to phrase Article 5 as to 
exclude implication or speculation. The 
fact that an instrument drawn with such 
meticulous care and by men who so well 
understood how to make language fit their 
thought does not contain any such limit- 
ing phrase affecting the exercise of dis- 
cretion by the Congress in choosing one 
or the other alternative mode of ratifica- 
tion is persuasive evidence that no quali- 
fication was intended.” 

The Court referred to the Tenth Amend- 
ment which provided that “the powers 
not delegated to the United States by the 
Constitution nor prohibited by it to the 
States, are reserved to the States respec- 
tively or to the people”. The argument 
that the language of the Tenth Amend- 
ment demonstrates that the people reserv- 
ed to themselves powers over their per- 
sonal liberty, that the legislatures were 


not competent to enlarge the powers of. 


the Federal Government in that behalf 
and that the people never delegated to 
the Congress the unrestricted power of 
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choosing the mode of ratification of a 
proposed amendment was described by 
the Court to be complete non sequitur. 
The fifth Article, it was observed, does 
not purport to delegate any governmen- 
tal power to the United States, nor to 
withhold any from it. On the contrary, 
that article is a grant of authority by the 
people to Congress, and not to the Uni- 
ted States. The court further observed: 


“They (the people) deliberately made 
the grant of power to Congress in res- 
pect to the choice of the mode of ratifi- 
cation of amendments. Unless and until — 
that Article be changed by amendment, 
Congress must function as the delegated 
agent of the people in the choice of the 
method of ratification.” 


1426. I am, therefore, of the view 
that there is no warrant for the proposi- 
tion that as the amendments under Arti- 
cle 868 are brought about by the pres- 
cribed majority of the two Houses of 
Parliament and in certain cases are rati- 
fied by the State Legislatures and the 
amendments are not brought about 
through referendum oor passed in 
a Convention, the power of amendment 
under Article 868 is on that account sub- 
ject to limitations, 


1427, Argument has then been 
advanced that if power be held to be 
vested in Parliament under Article 368 
to take away or abridge fundamental 
rights, the power would be, or in any 
case could be, so used as would result 
in repeal of all provisions containing 
fundamental rights. India, it is urged, in 
such an event would be reduced to a 

olice State wherein all cherised values 
ike freedom and liberty would be non- 
existent. This argument, in my opinion, 
is essentially an argument of fear and 
distrust in the majority of representatives 
of the people. It is also based upon the 
belief that the power under Article 368 
by two-thirds of the members present 
and voting in each House of Parliament 
would be abused or used extravagantly. 
I find it difficult to deny to the Parlia- 
ment the power to amend the Constitu- 
tion so as to take away or abridge funda- 
mental rights by complying with the 
procedure of Article 368 because of any 
such supposed fear or possibility of the 
abuse of power. I may in this context 
refer to the observations of Marshall, 
C. J., regarding the possibility of the 
abuse of power of legislation and of taxa- 
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tion in the case of The Providence Bank 
v. Alpheus Billings, 29 US 514: — 


“This vital power may be abused; 
but the Constitution of the United States 
was not intended to furnish the correc- 
tive for every abuse of power which may 
be committed by the State Governments. 
The interest, wisdom, and justice of the 
representative body, and its relations 
with its constituents furnish the only secu- 
rity where there is no express contract 
against unjust and excessive taxation, as 
he as against unwise legislation gene- 
rally. 


1428, That power may be abused 
furnishes no grounds for denial of its 
existence if government is to be main- 
tained at all, is a proposition, now too 
well established (see the unanimous opin- 
ion of U. S. Supreme Court in Ex parte 
John L. Rapier, (1879-81) 15 US 93 = 26 
Law Ed 110. Same view was expressed 
by the Judicial Committee in the case of 
Bank of Toronto v. Lambe, (1887) 12 AC 
_ 575, while dealing with the provisions 
of Section 92 of the British North Ame- 
rica Act relating to the power of Quebec 
Legislature. 


1429. Apart from the fact that the 
possibility of abuse of power is no ground 
for the denial of power if it is found to 
have been legally vested, I find that the 
power of: amendment under Article 368 
has been vested not in one individual but 
in the majority of the representatives of 
the people in Parliament. For this pur- 
pose, the majority has to be of not less 
than two-thirds of the members present 
and voting in each House. In ad- 
dition to that, it is required that the 
amendment Bill should be passed in each 
House by a majority of the total mem- 
bership of that House. It is, therefore, 
not possible to pass an amendment Bill 
by a snap vote in a House wherein a 
small number of members are present to 
satisfy the requirement of the rule of 
quorum. The condition about the pass- 
ing of the Bill by. each House, including 
the Rajya Sabha, by the prescribed majo- 
rity ensures that it is not permissible to 
get the Bill passed in a joint sitting of 
the two Houses (as in the case of ordi- 
nary legislation) wherein the members 
of the Rajya Sabha can be outvoted by 
the members of the Lok Sabha because 
of the latter’s greater numerical strength. 
The effective voice of the Rajya Sabha 
in the passing of the amendment Bill 
further ensures that unless the prescribed 
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majority of the representatives of the 
States agree the Bill cannot be passed. 
The Rajya Sabha under our Constitution 
is a perpetual body; its members are 
elected by the members of the State As-, 
semblies and one-third of them retire 
every two years. We have besides that 
the provision for the ratification of the 
amendment by not- less than one-half of 
the State Legislatures in case the amend- 
ment relates to certain provisions which 
impinge upon the rights of the States. 
The fact that a prescribed majority of 
the peoples representatives is required 
for bringing about the amendment is nor- 
mally itself a guarantee that the power 
would not be abused. The best safe- 
guard against the abuse or extravagant 
use of power is public opinion and not a 
fetter on the right of people’s representa- 
tives to change the constitution by follow- 
ing the procedure laid down in the cons? 
titution itself. It would not be a correct 
approach to start with a distrust in the 
people's representatives in the Parliament 
and to assume that majority of them 
would have an aversion for the liberties 
of the people and would act against the 
public interest. To quote the words of 
Justice Holmes in Missouri Kansas and 
Texas Ry. v. May, (1903) 194 US 267 
(270): 

“Great constitutional provisions must 
be administered with caution. Some 
play must be allowed for the joints of 
the machine and it must be remembered 
that legislatures are ultimate guardians 
of the liberties and welfare of the people 
in quite as great a degree as the Courts.” 


1430. L. B. Orfield has dealt 
with the question of: the abuse of power- 
in his book. “The Amending of Federal 
Constitution”, in the following words on 
page 123: 

“Abuse of the amending power is 
an anomalous term. The proponents of 
implied limitations resort to the method 
of reductio ad absurdum in pointing out 
the abuses which might occur if there 
were no limitations on the power to 
amend .........- The amending power 
is a power of an altogether different 
kind from the ordinary governmental 

owers. If abuse occurs, it occurs at the 
bad: of a special organization of the 
nation and of the States representing an 
extraordinary majority of the people, so 
that for all practical purposes it may be 
said to be the people, or at least the 
highest agent of the people, and one 
exercising sovereign powers. Thus the 
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people merely take the consequences of 
their own acts.” 

It has already been mentioned above 
that the best safeguard against the abuse 
of power is public opinion. Assuming 
that under the sway of some overwhelm- 
ing impulse, a climate is created where- 
in cherished values like liberty and 
freedom lose their significance in the 
eyes of the people and their representa- 
tives and they choose to do away with 
all fundamental rights by amendment of 
the Constitution, ‘a restricted interpreta- 
tion of Article 868 would not be of much 
avail. The people in such an event 
would forfeit the claim to have funda- 
mental rights and in any case funda- 
mental rights would not in such an event 
save the people from political enslave- 
ment, social stagnation or mental ser- 
vitude. I may in this context refer to 
the words of Learned Hand in his elo- 
quent address on the Spirit of Liberty: 


“I often wonder whether we do not 

rest our hopes too much upon constitu- 
tions, upon laws and upon Courts. These 
are false hopes; believe me, these are 
false hopes. Liberty lies in the hearts 
of men and women; when it dies there, 
no constitution, no law, no Court can 
save it; no constitution, no law, no court 
can even do much to help it. While it 
lies there it needs no constitution, no 
law, no court to save it. And what is 
this liberty which must lie in the hearts 
of men and women? It is not the ruth- 
less, the unbridled will; it is not free- 
dom to do as one likes. That is the de- 
nial of liberty, and leads straight to its 
overthrow. <A society in which men re- 
cognize no check upon their freedom soon 
becomes a society where freedom is the 
possession of only a savage few; as we 
have learned to our sorrow.” (See pages 
189-190 Spirit of Liberty edited by Irving 
Dilliard). 
Similar idea was expressed in another 
celebrated passage by Learned Hand in 
the Contribution of an Independent Judi- 
ciary to Civilization: 

“You may ask what then will become 
of the fundamental principles of equity 
and fair play which our constitutions en- 
shrine; and whether I seriously believe 
that unsupported they will serve merely 
as counsels of moderation. I do not think 
that anyone can say what will be left of 
those principles; I do not know whether 
they will serve only as counsels; but this 
much I think I do know — that a society 
so riven that the spirit of moderation is 
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where that spirit flourishes, no court need 
save: that in a society which evades ‘its 
responsibility by thrusting upon the courts 
the nurture of that spirit, that spirit in 
the end will perish. (see p. 164 supra) 


1431. It is axiomatic that the in- 
volvement of a nation in war by a decla- 
ration of war against another country can 
change the entire course of history of 
the nation. A wrong decision in this res- 
pect can cause untold suffering, result in 
national humiliation, take toll of thou- 
sands of lives and cripple the economy 
of the nation for decades to come. li 
the Government and the Parliament can 
be entrusted with power of such far- 
reaching magnitude on the assumption 
that such a power would not be, abused 
but would be exercised reasonably in the 
national interest, it would seem rather 
anomalous to have an approach of dis- 
trust in those very organs of the State 
and to deny-to the Parliament the power 
of amendment of fundamental rights be- 
cause of the supposed possibility of the 
abuse of such power. 


1482. There is one other aspect 
of the matter which may be not lost 
sight of. Part III deals with a number 
of fundamental rights, Assuming that one 
relating to property, out of the many 
fundamental rights, is found to be an ob- 
stacle in pushing forward certain ameliora- 
tive measures and it is proposed to ab- 
ridge that fundamental right and it is 
also decided not to abridge or take away 
any other fundamental right, the present 
poster according to the stand taken on 

ehalf of the petitioners, is that there is 
no power under Article 868 to abridge 
the obstructive fundamental right. The 
result is that even though reference is 
made on behalf of the petitioners to 
those fundamental rights as enshrine with- 
in themselves the valued concept of 
liberty of person and freedom of expres- 
sion, the protection which is, in fact, 
sought is for the fundamental right to 
property which causes obstruction to 
pushing forward ameliorative measures 
for national weal. It-is not, in my opin- 
ion, a correct approach to assume that 
if Parliament is held entitled to amend 
Part III of the Constitution so as to take 
away or abridge fundamental rights, it 
would automatically or necessarily result 
in the abrogation of all fundamental 
rights. I may mention in this context 


that for seventeen years, from 1950 till 
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1967 when «Golak Nath case (supra) was 
decided, the accepted position was that 
thë Parliament had the power to amend 
Part III of the Constitution so as to take 
away or abridge fundamental rights. 
Despite the possession of that power by 
the Parliament, no’ attempt was made by 
it to take away or abridge fundamental 
rights relating to cherished values like 


liberty of person and freedom of expres- 


sion. If it was not done in the past, why 
should we assume that the majority of 
members of the Parliament in future 
would acquire sudden aversion and dislike 
for these values and show an anxiety to 
remove them from the Constitution. 
There is a vital distinction, in my opin- 
ion, between the vesting of a power, the 
exercise of the power and the manner of 
its exercise. What we are concerned with 
is as to whether on the true construction 
of Article 868, the Parliament has or has 
not the power to amend the Constitution 
so as to take away or abridge fundamen- 
tal rights. So far as this question is con- 
cerned, the answer, in my opinion, should 
be in the affirmative, as long as the basic 
structure of the Constitution is retained. 


1433. In the context of abuse of 
power of the amendment, reference has 
been made on behalf of the petitioners 
to the Constitution of Weimar Republic 
and it is urged that unless there are res- 
trictions on the power of amendment in 
so far as fundamental rights are concern- 
ed, the danger is that the Indian Consti- 
tution may also meet the same fate as 
did the Weimar Constitution at the hands 
of Hitler. This argument, in my opinion, 
is wholly misconceived and is not based 
upon correct appreciation of historical 
facts. Following military reversals when 
Kaiser fled to Holland in 1918 his muti- 
nous subjects proclaimed a republic in 
Germany. There was thus a break in the 
continuity of the authority and the 
Weimar Republic had to face staggering 
political problems. It had to bear the 
burden of concluding a humilitating 
peace. It was later falsely blamed for 
the defeat itself by some of the politicians 
who were themselves responsible for the 
collapse and capitulation of 1918. The 
Republic had to wrestle, within a decade 
and a half, with two economic crises of 
catastrophic proportions which ruined 


and made desperate the ordinarily stable 
elements of society. The chaos with poli- 
tical party divisions in the country was 
reflected in Reichstag where no party ob- 
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tained a clear majority. There were 2] 
cabinets in 14 years. It was in those con- 
ditions that Hitler emerged on the scene. 
He made use of Article 48 of the Weimar 
Constitution which dealt with emergency 
powers. Under Article 48 of the Consti- 
tution, the President was empowered to 
issue decrees suspending the rights guar- 
anteed by the basic law and to make 
direct use of the army and navy should 
emergency conditions so require. The 
purpose of the provisions was, of course, 
to provide the executive with means to 
act in the event of some grave national 
emergency where the immediate and con- 
centrated use of the power of the state 
might become suddenly necessary. But 
what happened was that almost from its 
beginning the government found itself in 
one emergency after another, so that rule 
by executive decrees issued under the au- 
thority provided for by Article 48 sup- 
planted the normal functioning of the 
legislative branch of government. The 
increasing division among the political 
parties, the staggering economic problem 
and the apparent failure of the parlia- 
mentary government to function, were 
accompanied by the steady growth in 
power of the National Socialists under 
Hitler. In less than two years, the 
Weimar Republic was transformed into 
a totalitarian dictatorship. The Enabling 
Act of March 28, 1933, pushed through 
the Reichstag by a narrow Nazi majori- 
ty, provided government by decree with- 
out regard to constitutional guarantees. 
The Act empowered the Government to 
enact the statutes without the sanction 
of the Parliament. Hitler made a show 
of following the constitution, but the acts 
of his party in and out of the Govern- 
ment in practice violated the basic law. 
The few limitations imposed upon the 
government were ignored, and. Hitler's 
Third Reich was launched (see Modern 
Constitutions by R. F. Moore, pp. 86-87 
and The Constitutions of Europe by E. A. 
Goerner, pp. 99-100). It would thus ap- 
pear that it was not by use of the power 
of amending the Constitution but by act- 
ing under the cover of Article 48 of the 
Constitution dealing with emergency 
powers that Hitler brought about the 
Nazi dictatorship. He thus became what 
has been described as “.... the supreme 
political leader of the people, supreme 


leader and highest superior of the ad- 
ministration, supreme judge of the peo- 
ple, suprerne commander of the armed 
forces and the source of all law”. 
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1434. Apart from the fact that 
the best guarantee against the abuse of 
power of amendment is good sense of 
the majority of the members of Parlia- 
ment and not the unamendability of 
Part III of the Constitution, there is one 
other aspect of the matter. Even if 
Part III may be left intact, a mockery 
of the entire parliamentary system can be 
made by amending Articles 85 and 172, 
which are not in Part III and according 
to which the life of the Lok Sabha and 
Vidhan Sabhas of the States, unless 
sooner dissolved, would be five years, and 
by providing that the life of existing 
Lok Sabha and Vidhan Sabhas shall be 
fifty years. This would be a flagrant 
abuse of the power of amendment and 
I refuse to believe that public opinion in 
our country would reach such abysmal 
depths and the standard of political and 
constitutional morality would sink so low 
that such an amendment would ever be 
passed. I need express no opinion for 
the purpose of this case as to whether 
this Court would also not quash such 
an amendment. In any case such an 
amendment would be an open invitation 
for and be a precursor of revolution. 


1435. Even without amending any 
article, the emergency provisions of the 
Constitution contained in Articles 358 and 
859 can theoretically be used in such 
a manner as may make a farce of the 
democratic set up by prolonging the rule 
of the party in power beyond the period 
of five years since the last general elec- 
tion after the party in power has lost 
public support. A Proclamation of Emer- 
gency under Article 852 can be issued 
by the President if he is satisfied that a 
grave emergency exists whereby the secu- 
rity of India or of any part of the terri- 
tory thereof is threatened, whether by 
war or external aggression or even by 
internal disturbance. Such a Proclama- 
tion has to be laid before each House of 
Parliament. Resolution approving the 
Proclamation has thereafter to be passed 
by the Houses of Parliament. According 
to Article 83, the House of the People, 
unless sooner dissolved, shall continue for 
five years from the date appointed for 
its first meeting and no longer and the 
expiration of the said period of five years 
shall operate as a dissolution of the House 
provided that the said period may, while 
a Proclamation of Emergency is in opera- 
tion, be extended by Parliament by law 
for a period not exceeding one year at a 
time and not extending in any case 
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beyond a period ofsix months. after the 
Proclamation has ceased to operate. As the 
Government and Parliament play a vital 
part in the Proclamation and continuation: 
of emergency, the eme:gency provisions 
can theoretically be used for avoiding the 
election and continuing a party in power 
even though it has lost popular support 
by extending the life of the House of 
the People in accordance with Article 83 
(2). The effective check against such un- 
abashed abuse of power is the sense of 
political responsibility, the pressure of 
public opinion and the fear of popular 
uprising. We need not go into the ques- 
tion as to whether the court would also 
intervene in such an event. It is, in my 
opinion, inconceivable that a party would 
dare to so abuse the powers granted by — 
the emergency provisions. The grant of 
the above power under Article 83 (2) is 
necessarily on the assumption that such a 
power would not be abused. 


1436. - Argument has then been 
advanced on behalf of the petitioners that 
the power of amendment might well be 
used in such a manner as might result in 
doing away with the power of amendment 
under Article 368 .or in any case so 
amending that article as might make it 
impossible to amend the Constitution. It 
is, in my opinion, difficult to think that 
majority of members of future Parliament 
would attempt at any time to do away 
with the power of amendment in spite of 
the knowledge as to what was the fate 
of unamendable constitutions in other 
countries like France. Assuming that at 
any time such an amendment to. abolish 
all amendments of constitution is passed 
and made a part of the Constitution, it 
would be nothing short of laying the 
seeds of a future revolution or other 
extra-constitutional methods to do away 
with unamendable constitution. It is not 
necessary for the purpose of this case to 
go into the question of the constitutional 
validity of such an amendment. 


1437. We may now deal with the 
question as to what is the scope of the 
power of amendment under Article 368. 
This would depend upon the connotation 
of the word “amendment. Question has 
been posed during arguments as to whe- 
ther the power to amend under the above 
article includes the -power to completely 
abrogate the constitution and replace it 
by an entirely new constitution. The 
answer to the above question, in my 
opinion, should be in the negative. I am 
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fir ther of the opinion that amendment of 
the constitution necessarily ‘contemplates 
that the constitution has not to be abro- 
gated but only changes have to be made 
in it. The word “amendment” postulates 
that the old constitution survives without 
loss of its identity despite the change 
and continues even though it has been 
subjected to alterations. As a result of 
the amendment, the old constitution can- 
not be destroyed and done away with; 
it is retained though in the amended 
form. What then is meant by the reten- 
tion of the old constitution? It means 
the retention of the basic structure or 
framework of the old constitution. <A 
mere retention of some provisions of the 
old constitution even though the basic 
structure or framework of the constitu- 
tion has been destroyed would not 
amount to the retention of the old con- 
stitution. Although it is permissible 
under the power of amendment to effect 
changes, howsoever important, and to 
adapt the system to the requirements of 
changing conditions, it is not permissible 
to touch the foundation or to alter the 
basic institutional pattern. The words 
“amendment of the constitution” with all 
their wide sweep and amplitude cannot 
have the effect of destroying or abrogat- 
ing the basic structure or framework of 
the constitution. It would not be com- 
petent under the garb of amendment, 
for instance, to change the democratic 
government into dictatorship or heredi- 
tary monarchy nor would it be permissi- 
ble to abolish the Lok Sabha and the 
Rajya Sabha. The secular character of 
the state according to which the state 
shall not discriminate against any citizen 
on the ground of religion only cannot 
likewise be done away with. Provision 
regarding the amendment of the con- 
stitution does not furnish a pretence for 
subverting the structure of the constitu- 
tion nor can Article 368 be so construed 
as to embody the death wish of the Con- 
stitution or provide sanction for what 
may perhaps be called its lawful hara- 
kiri. Such subversion or destruction can- 
not be described to be amendment of 
the Constitution as contemplated by 
Article 368. 


1438. The words “amendment of 
this Constitution” and “the Constitution 
shall stand amended” in Article 368 show 
that what’ is amended is the existing 
Constitution and what emerges as a re- 
sult of amendment is not a new and dif- 
ferent ‘Constitution but the existing Cons- 
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titution though in an amended form. The 
language of Article 868 thus lends sup- 
port to the conclusion that one cannot, 
while acting under that article, repeal 
the existing Ccnstitution and replace it 
by a new Constitution. 


1439. The connotation of the 
amendment of the Constitution was 
brought out clearly, by Pt. Nehru in the 
course of his speech in support of the 
First Amendment wherein he said that “a 
Constitution which is responsive to the 
peoples will, which is responsive to their 
ideas, in that it can be varied here and 
there, they will respect it all the more 
and they will not fight against, when we 
want to change it.” It is, therefore, plain 
that what Pt. Nehru contemplated by 
amendment was the varying of the Cons- 
titution “here and there” and not the eli- 
mination of its basic structure for that 
would necessarily result in the Constitu- 
tion losing its identity. 


1440. Reference to some authori- 
ties in the United States so far as the 
question is concerned as to whether the 
power to amend under Article 5 of U. S. 
Constitution would include within itself 
the power to alter the basic structure of 
the Constitution are not helpful because 
there has been no amendment of such a 
character in the United States. No doubt 
the Constitution of the United States had 
in reality, though not in form, changed 
a good deal since the beginning of last 
century; but the change had been effected 
far less by formally enacted constitutional 
amendments than by the growth of cus- 
toms or institutions which- have modified 
the working without altering the articles 
of the Constitution (see The Law of the 
Constitution by A. V. Dicey, Tenth Ed. 
p. 129}. 


1441. It has not been disputed 
during the course cf arguments that the 
power of amendment under Article 368 
does not carry within itself the power to 
repeal the entire Constitution and replace 
it by a new Constitution. If the power 
of amendment dces not comprehend the 
doing away of the entire constitution but 
postulates retention or continuity of the 
existing constituticn, though in an amend- 
ed form, question arises as to what is the 
minimum of the existing constitution 
which should be let intact in order ‘to 
hold that the existing constitution has. 
been retained in an amended form and 
not done away with. In my opinion, the 
minimum required is that which relates 
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to the basic structure or; framework of 
the constitution. If the basic structure 
is retained, the old constitution would be 
considered to continue even though other 
provisions have undergone change. On 
the contrary, if the basic structure is 
changed, mere retention of some articles 
of the existing constitution would not 
warrant a conclusion that the existing 
constitution continues and survives, 


1442, Although there are some 
observations in “Limitations of Amend- 
ment Procedure and the Constituent 
Power” by Conrad to which it is not pos- 
sible to subscribe, the following obser- 
vations, in my opinion, represent the posi- 
tion in a substantially correct manner: 

“Any amending body organized with- 
in the statutory scheme, howsoever ver- 
bally unlimited its power, cannot by its 
very structure change the fundamental 
pillars supporting its constitutional autho- 
rity.” 

It has further been observed: 

“The amending procedure is con- 
cerned with the statutory framework of 
which it forms part itself. It may effect 
changes in detail, remould the legal ex- 
pression of underlying principles, adapt 
the system to the needs of changing con- 
ditions, be in the words of Calhoun ‘the 
medicatrix of the system’, but should not 
touch its foundations.” 


A similar idea has been brought out in 
the following passage by Carl, J., Fried- 
rich page 272 of “Man and His Govern- 
ment” (1968) : 


“A constitution is a living system. 
But just as in a living, organic system, 
such as the human body, various organs 
develop and decay, yet the basic struc- 
ture or pattern remains the same with 
each of the organs having its proper 
function, so also in a constitutional sys- 
tem the basic institutional pattern remains 
even though the different component 
parts may undergo significant alterations. 
For it is the characteristic of a system 
that it perishes when one of its essential 
component parts is destroyed. The Uni- 
ted States may retain some kind of cons- 
titutional government, without, say, the 
Congress or the federal division o 
powers, but it would not be the constitu- 
tional system now prevailing. This view 
is uncontested even by many who do not 
work with the precise concept of a cons- 
titution here insisted upon.” 

1443. According to “The Cons- 
truction of Statutes” by Crawford, a law 
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is amended when it is in whole or in 
part permitted to remain and something 
is added to or taken from it or in some 
way changed or altered in order to make 
it more complete or perfect or effective. 
It should be noticed, however, that an 
amendment is not the same as repeal, al- 
though it may operate as a repeal to a 
certain degree. Sutherland in this con- 
text states that any change of the scope 
or effect of an existing statute whether 
by addition, omission or substitution of 
provisions which does not wholly termi- 
nate its existence whether by an Act pur- 
porting to amend, repeal, revise or sup- 
plement or by an Act independent and 
original in form, is treated as amendatory. 


1444. It is, no doubt, true that 
the effect of the above conclusion at 
which I have arrived is that there would 
be no provision in the constitution giving 
authority for drafting a new and radi- 
cally different constitution with different 
basic structure or framework. This fact, 
in my opinion, would not show that our 
Constitution has a lacuna and is not a 
perfect or a complete organic instrument, 
for it is not necessary that a constitution 
must contain a provision for its abroga- 
tion and replacement by an entirely new 
and different constitution. The people in 
the final analysis are the ultimate sove- 
reign and if they decide to have an en- 
tirely new constitution, they would not 
need the authority of the existing consti- 
tution for this purpose. 


1445. Subject to the retention of 
the basic structure or framework of the 
Constitution, I have no doubt that the 
power of amendment is plenary and 
would include within itself the power to 
add, alter or repeal the various articles 
including- those relating to fundamental 
rights. During the course of years after the 
constitution comes into force, difficulties 
can be experienced in the working of the 
constitution. It is to overcome those dif- 
ficulties that the constitution is amend- 
ed. The amendment can take different 
forms. It may sometimes be necessary 
to repeal a particular provision of the 
constitution without substituting another 
provision in its place. It may in respect 
of a different article become necessary to 
replace it by a new provision. Necessity 
may also be felt in respect of a third 
article to add some further clauses in it. 
The addition of the new clauses can be 
either after repealing some of the earlier 
clauses or by adding new clauses without 
repealing any of the existing clauses. 
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Experience of the working of the consti- 
tution may also make it necessary to in- 
sert some new and additional articles in 
the constitution. Likewise, experience 
might reveal the necessity of deleting 
some existing articles. All these mea- 
sures, in my opinion, would lie within 
the ambit of the power of amendment. 
The denial of such a broad and compre- 
hensive power would introduce a rigidity 
in the constitution as might break the 
constitution. Such a rigidity is open 
to serious objection in the same way as 
an unamendable constitution. 


1446. The word “amendment” in 
Article 868 must carry the same meaning 
whether the amendment relates to tak- 
ing away or abridging fundamental rights 
in Part III of the Constitution or whe- 
ther it pertains to some other provision 
outside Part III of the Constitution. No 
serious objection is taken to repeal, ad- 
dition or alteration of provisions of the 
Constitution other than those in Part [II 
under the power of amendment conferred 
by Article 368. The same approach, in 
my opinion, should hold good when we 
deal with amendment relating to funda- 
mental rights contained in Part III of the 
Constitution. It would be impermissible 
to differentiate between scope and width 
of power of amendment when it deals 
with fundamental right and the scope and 
width of that power when it deals with 
provisions not concerned with fundamen- 
tal rights. 


1447. | We have been referred to 
the dictionary meaning of the word 
“amend”, according to which to amend 
is to “free from faults, correct, rectify, 
reform, make alteration, to repair, to 
better and surpass” The dictionary 
meaning of the word “amend” or “amend- 
ment’, according to which power of 
amendment should be for purpose of 
bringing about an improvement, would 
not, in my opinion, justify a restricted 
construction to be placed upon those 
words. The sponsors of every amend- 
merit of the Constitution would necessa- 
rily take the position that the proposed 
amendment is to bring about an improve- 
‘ment on the existing Constitution. There 
is indeed’ an’ element of euphemism in 
every amendment because it proceeds 
upon the assumption on the part of the 
proposer that the amendment is an im- 
‘provement. In the realities and contro- 
versies of politics, question of improve- 
‘ment becomes uncertain with the result 
that in legal parlance the word amend- 
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ment when used in reference to a consti- 
tution signifies change or alteration. 


Whether the amendment is, in fact, an 
improvement or not, in my opinion, is 
not a justiciable matter, and in judging 
the validity of an amendment the courts 
would not go into the question as to whe- 
ther the amendment has in effect brought 
about an improvement. It is for the spe- 
cial majority in each House of Parlia- 
ment to decide as to whether it constitu- 
tes an improvement; the courts would not 
be substituting their own opinion for 
that of the Parliament in this respect. 
Whatever may be the personal view of a 
Judge regarding the wisdom behind or 
the improving quality of an amendment, 
he would be only concerned with the 
legality of the amendment and this, in 
its turn, would depend upon the ques- 
tion as to whether the formalities pre- 
scribed in Art. 368 have been complied 
with. 


1448, The approach while deter- 
mining the validity of an amendment of 
the Constitution, in my opinion, has 
necessarily to be different from the ap- 
proach to the question relating to the 
legality of amendment of pleadings. A 
constitution is essentially different from 
pleadings filed in Court by litigating 
parties. Pleadings contain claim and 
counter-claim of private parties engaged 
in litigation, while a constitution pro- 
vides for the framework of the different 
organs of the State, viz., the executive, 
the legislature and the judiciary. A con- 
stitution also reflects the hopes and as- 
pirations of a people. Besides laying 
down the norms for the functioning of 
different organs a constitution encom- 
passes within itself the broad indications 
as to how the nation is to march for- 
ward in times to come. A constitution 
cannot be regarded as a mere legal docu- 
ment to be read as a will or an agree- 
ment nor is constitution like a plaint or 
a written statement filed in a suit be- 
tween two litigants. A constitution must 
of necessity be the vehicle of the life of 
a nation. It has also to be borne in mind 
that a constitution is not a gate but a 
road. Beneath the drafting of a con- 
stitution is the awareness that things do 
not stand still but move on, that life of 
a progressive nation, as of an individual, 
is not static and stagnant but dynamic 
and dashful. A constitution must there- 
fore contain ample provision for experi- 
ment and trial in the task of administra- 
tion. A constitution, it needs to be em- 
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phasised, is not a document for fastidious 
dialectics but the means of ordering the 
life of a people. It had its roots in the 
past, its continuity is reflected in the pre- 
sent and it is intended for the unknown 
future. The words of Holmes while 
dealing with the U. S. Constitution have 
equal relevance for our Constitution. Said 
the great Judge: 

rere the provisions of the Con- 
stitution are not mathematical formulas 
having their essence in their form; they 
are organic living institutions transplant- 
ed from English soil. Their significance 
is vital not formal; it is to be gathered not 
simply by taking the words and a dic- 
tionary, but by considering their origin 
and the line of their growth.” (See 
Gompers v. United States, (1913) 233 US 
604, 610. 


It is necessary to keep in view Marshall’s 
great premises that “it is a Constitution 
we are expounding.” To quote the words 
of Felix Frankfurter in his tribute to 
Holmes : 


“Whether the Constitution is treated 
primarily as a text for interpretation or 
as an instrument of government may 
make all the difference in the world. The 
fate of cases, and thereby of legislation, 
will turn on whether the meaning of the 
document is derived from itself or from 
ones conception of the country; its 
development, its needs, its place in a 
civilized society.” (See “Mr. Justice 
aa edited by Felix Frankfurter, 
p. 58). 


1449. The principles which should 
guide the Court in construing a constitu- 
tion have been aptly laid down in the 
following passage by Kania, C. J. in the 
case of A. K. Gopalan v. The State of 
Madras, 1950 SCR 88 (at pp. 119-121) = 
(AIR 1950 SC 27): 


“In respect of the construction of a 
Constitution Lord Wright in James v. The 
Commonwealth of Australia, 1986 AC 
578 at p. 614 observed that ‘a Constitu- 
tion must not be construed in any narrow 
or pedantic sense’, Mr. Justice Higgins 
in Attorney-General of New South Wales 
v. Brewery Employees Union, (1908) 6 
Com LR 469 at pp. 611-12 observed : 
“Although we are to interpret words of 
the Constitution on the same principles 
of interpretation as we apply to any ordi- 
nary law, these very principles of inter- 
pretation compel us to take into account 
the nature and scope of the Act that we 
are interpreting — to remember that it 
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is a Constitution, a mechanism under 
which laws are to be made and not a 
mere Act which declares what the law _ 
is to be.” In In Re The Central Pro- 

vinces and Berar Act XIV of 1988, 1939 
FCR 18 at p. 87 = (AIR 1989 FC 1), Sir 
Maurice Gwyer, C. J. after adopting these 
observations said: “Especially is this 
true of a Federal Constitution with its 
nice balance of jurisdictions. I conceive 
that a broad and liberal spirit should ins- 
pire those whose duty it is to interpret 
it; but I do not imply by this that they 


‘are free to stretch or pervert to language 


of the enactment in the interest of any 
legal or constitutional theory or even 
for the purpose of supplying omissions or 
of correcting supposed errors.” There is 
considerable authority for the statement 
that the Courts are not at liberty to dec- 
lare an Act void because in their opiriion 
it is opposed to a spirit supposed to per- 
vade the Constitution but not expressed 
in words. Where the fundamental law 
has not limited, either in terms or by 
necessary implication, the general powers 
conferred upon the Legislature we can- 
not declare a limitation under the notion 
of having discovered something in the 
spirit of the Constitution which is not . 
even mentioned in the instrument. It is 
difficult upon any general principles to 
limit the omnipotence of the sovereign 
legislative power by judicial interposi- 
tion, except sa far as the express words 
of a written Constitution give that autho- 
rity. It is also stated, if the words be 
positive and without ambiguity, there is 
no authority for a Court to vacate or re- 
peal a Statute on that ground alone. But 
it is only in express constitutional provi- 
sions limiting legislative power and con- 
trolling the temporary will of a majority 
by a permanent and paramount law 
settled by the deliberate wisdom of the 
nation that one can find a safe and solid 
ground for the authority of Courts of 
justice tc declare void any legislative 
enactment. Any assumption of authority 
beyond this would be to place in the 
hands of the judiciary powers too great 
and too indefinite either for its own se- 
curity cr the protection of private 
rights.” 


1450. Reference has been made 
on behalf of the petitioners to para 7 of 
the Fifth Schedule to the Constitution 
which empowers the Parliament to amend 
by way of addition, variation or repeal 
any of the provisions of that Schedule 
dealing with the administration and con- 
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trol of scheduled areas and scheduled 
tribes. Likewise, para 21 of the Sixth 
Schedule gives similar power to the 
Parliament to amend by way of addition, 
variation or repeal any of the provisions 
of the Sixth Schedule relating to the ad- 
ministration of tribal areas. It is urged 
that while Art. 368 contains the word 
“amendment” simpliciter, the above two 

aragraphs. confer the power to amend 
by way of addition, variation or repeal 
and thus enlarge the scope of the power 
of amendment. This contention, in my 
opinion. is not well founded. The words 
“by way of addition, variation or re- 
peal” merely amplify the meaning of the 
word “amend” and clarify what was al- 
ready implicit in that word. It, how- 
ever, cannot be said that if the words 
“by way of addition, variation or repeal” 
had not been there, the power of amend- 
ment would not have also included the 
power to add, vary or repeal. These 
observations would also hold good in res- 
pect of amended Section 291 of the Gov- 
ernment of India Act, 1935 which gave 
power to the Governor-General at any 
time by Order to make such amendments 
as he considered necessary whether by 
way of addition, modification or repeal, 
in the provisions of that Act or of any 
Order made thereunder in relation to any 
Provincial Legislature with respect to the 
matters specified in that section. A clari- 
fication by way of abundant caution 
would not go to show that in the absence 
of the clarification, the power which 
inheres and is implicit would be non- 
existent. Apart from that, I am of the 
view that sub-paragraph (2) of para. 7 of 
the Fifth Schedule indicates that the 
word “amendment” has been used in the 
sense so as to cover amendment by way 
of addition, variation or repeal. Accord- 
ing to that paragraph, no law mentioned 
in sub-paragraph (1) shall be deemed to 
be an amendment of the Constitution for 
purpose of Art. 368. As sub-paragraph 
(1) deals with amendment by way of ad- 
dition, variation or repeal, the amend- 
ment of Constitution for purpose of Arti- 
cle 368 referred to in sub-paragraph (2) 
should be construed to be co-extensive 
and comprehensive enough to embrace 
within itself amendment by way of addi- 
tion, variation or repeal. The same rea- 
soning would also apply to sub-para- 
graph (2) of paragraph 21 of the Sixth 


Schedule. 
1451. The Judicial Committee in 


the case of British Coal Corporation v. 
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The King, 1985 AC 500 = (AIR 1935 PC 
158) laid down the following rule: 


“In interpreting a constituent or 

organic statute such as the Act, that con- 
struction most beneficial to the widest 
possible amplitude of its powers must be 
adopted.” 
The Judicial Committee also quoted with 
approval the following passage from 
Clements Canadian Constitution relating 
to provision of British North America 
Act: 


“But there are statutes and statutes, 
and the strict construction deemed pro- 
per in the case, for example of a penal or 
taxing statute, or one passed to regulate 
the affairs of an English parish, would 
be often subversive of Parliament’s real 
intent if applied to an Act passed to 
ensure the peace, order and good gov- 
ernment É 
Orfield, while dealing with the amend- 
ment of the constitution has observed 
that the amendment of a constitution 
should always be construed more liberal- 
ly. To quote from his book “The Amend- 
ing of the Federal Constitution” (p. 158): 


“Is there a restriction that an amend- 
ment cannot add but only alter? An 
argument very much like the foregoing 
is that an amendment may alter but may 
not add. This contention is largely a quib- 
ble on the definition of the word ‘am- 
endment’. It is asserted that by am- 
ending the Constitution is meant the 
changing of something that is already in 
the Constitution, and not the addition of 
something new and unrelated. Cases 
prescribing the very limited meaning of 
amendments in the law of pleading are 
cited as authoritative. It would seem 
improper however, to accept such a de- 
finition, as amendments to constitutions 
have always been construed more liberal- 
Iv and on altogether different principles 
from those applied to amendments ot 
pleadings.” 


1452. It may also be mentioned 
that Art. 5 of the U. S. Constitution confers 
powers of amendment. The word used 
in that article is amendment simpliciter 
and not amendment by way of addition, 
alteration or repeal. In pursuance of the 
power conferred by article 5. article 18 
was added to the American Constitution 
by the Eighteenth Amendment. Subse- 
quently that article (article 18) was 
repealed ky the Twenty-first Amendment. 
Section 1 of article 21 was in the follow- 
ing words : 
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“The Eighteenth article of amend- 
ment to the Constitution of the United 
States is hereby repealed.” 


The addition of the 
article, though challenged, was upheld 
by the Supreme Court. No one has 
questioned the repeal of the eighteenth 
article on the ground that the power of 
amendment would not include the power 
to repeal. 


1453. I cannot subscribe to the 
view that an amendment of the constitu- 
tion-must keep alive the provision sought 
to be amended and that it must be con- 
sistent with that provision. Amendment 
of constitution has a wide and broad 
connotation and would embrace within 
itself the total repeal of some articles 
or their substitution by new articles 
which may not be consistent with or in 
conformity with earlier articles. Amend- 
ment in Art. 368 has been used to de- 
note change. This is clear from the 
opening words of the proviso to Art. 368 
according to which ratification by not less 
than half of State Legislatures would be 
necessary if amendment seeks to make a 
change in the provisions of the Constitu- 
tion mentioned in the proviso. The word 
change has a wide amplitude and would 
necessarily cover cases of repeal and re- 
placement of earlier provisions by new 
provisions of different nature. Change 
can be for the better as well as for the 
worse. Every amendment would. always 
appear to be a change for the worse in 
the eyes of those who oppose the am- 
endment. As against that, those who 
sponsor an amendment would take the 
stand that it is a change for the better. 
The Court in judging the validity of an 
amendment would not enter into the 
arena of this controversy but would con- 
cern itself with the question as to whe- 
ther the constitutional requirements for 
making the amendment have been satis- 
fied. An amendment of the Constitution 
in compliance with the procedure pre- 
scribed by Art. 868 cannot be struck down 
by the Court on the ground that it is a 
change for the worse. If the Court were 
to strike down the amendment on that 
ground, it would be tantamount to the 
Court substituting its own opinion for 
that of the Parliament, reinforced in cer- 
tain cases by that of not less than half 
of State Legislatures, regarding ‘the wis- 
dom of making the impugned constitu- 
tional amendment. Such a course, which 
has the effect of empowering the Court 
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to sit in appeal over the wisdom of the 
Parliament in making constitutional am- 
endment, on the supposed assumption 
that the Court has superior wisdom and 
better capacity to decide as to what is 
for the good of the nation is not permis- 
sible. Jt would, indeed, be an unwar- 
ranted incursion into a domain which es- 
sentially belongs to the representatives of 
the people in the two Houses of Parlia- 
ment, subject to ratification in certain 


cases by the State Legislatures. We may 
in this context .recall the words of 


Holmes, J. in Lochner v. New York, 
(1904) 198 US 45: 


“This case is decided upon an econo- 

mic theory which a large part of the 
country does not entertain. If it were a 
question whether I agreed with that 
theory, I should desire to study it fur- 
ther and long before making up my mind. 
But I do not conceive that to be my 
duty, because I strongly believe that my 
agreement or disagreement has nothing 
to do with the right of a majority to 
embody their opinions in law.” 
The above observations were contained 
in the dissent of Holmes, J. The above 
dissent has subsequently been accepted 
by the U. S. Supreme Court to lay down 
the correct law (see Ferguson v. Skrupa, 
(1963) 872 US 726) wherein it has been 
observed by the Court: 


“In the face of our abandonment of 
the use of the ‘vague contours’ of the 
Due Process Clause to nullify laws which 
a majority of the Court believed to be 
economically unwise, reliance on Adams 
v. Tanner is as mistaken as would be 
adherence to Adkins v. Children’s Hos- 
pital, overruled by West Coast Hotel Co. 
v. Parrish, (1937) 800 US 879, 81 L Ed 
703, 57 S Ct 578, 108 ALR 1880 (1987). 
We refuse to sit as a ‘super le- 
gislature to weigh the wisdom of legisla- 
tion’, and we emphatically refuse to go | 
back to the time when Courts used the 
Due Process Clause ‘to strike down state 
laws, regulatory of business and indus- 
trial conditions, because they may be 
unwise, improvident, or out of harmony 
with a particular school of thought’.” 


1454. It has also been urged on be- 
half of the petitioners that the framers of 
the Constitution could not have intended 
that even though for the amendment of 
articles referred to in the proviso to Arti- 
cle 868, ratification of not less than one 
half of the State Legislatures would be 
necessary, in the case of an amendment 
which deals with such a vita] matter as 
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the taking away or abridgement of fund- . 


amental rights, the amendment could be 


brought about without such a ratification. | 


This argument, in my opinion, is unten- 
able. The underlying fallacy of this 
argument is that it assumes that ratifi- 
cation by the State Legislatures is neces- 
sary under the proviso in respect of con- 
stitutional amendments of great impor- 
tance, while no such ratification is neces- 
sary in the case of comparatively less 
important amendments. Plain reading of 
Art. 368, however, shows that ratification 
by the State Legislatures has been made 
imperative in the case of those constitu- 
tional amendments which relate to or af- 
fect the rights of the States. In other 
cases no such ratification is necessarv. 
The scheme of Art. 868 is not to divide 
the articles of the Constitution into two 
categories, viz., important and not so im- 
portant articles. What Art. 368 contem- 
plates is that the amending power con- 
tained in it should cover all the articles, 
leaving aside those provisions which can 
be amended by Parliament by _ bare 
majority. In the case, however, of such 
of the articles as relate to the federal 
principle or the relations of the States 
with the Union, the framers of the Con- 
stitution put them in the proviso and 
made it imperative to obtain ratification 
by not less than half of the State Legis- 
latures in addition to the two-thirds 
majority of the members present and 
voting in each House of the Parliament 
for bringing about the amendment. It 
is plain that for the purpose of ratifica- 
tion by the State Legislatures, the fra- 
mers of the Constitution attached greater 
importance to the federal structure than 
to the individual rights. Such an ap- 
proach is generally adopted in the case 
of a provision for amendment of the 
federal constitution. K. C, Wheare in his 
book on the Federal Government has ob- 
served on page 55: 


“It is essential in a federal govern- 
ment that if there be a power of am- 
ending the constitution, that power, so 
far at least as concerns those provisions 
of the constitution which regulate the 
status and powers of the general and re- 
gional governments, should not be con- 
fided exclusively either to the general 
governments or to the regional govern- 
ments.” 


We may in this context refer to the 
speech of Dr. Ambedkar who while deal- 


ing with the category of articles for the 
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amendment of which ratification by the 
States was required, observed : 

“Now, we have no doubt put cer- 
tain articles in a third category where 


for the purposes of amendment the 
mechanism is somewhat different or 
double. It requires two-thirds majority 


plus ratification by the States. I shall 
explain why we think that in the case 
of certain articles it is desirable to adopt 
this procedure. If members of the 
House who are interested in this matter 
are to examine the articles that have 
been put under the proviso, they will 
find that they refer not merely to the 
Centre but to the relations between the 
Centre and the Provinces. We cannot 
forget the fact that while we have in a 
large number of cases invaded provin- 
cial autonomy, we still intend and have 
as a matter of fact seen to it that the 
federal structure of the Constitution re- 
mains fundamentally unaltered. We have 
by our laws given certain rights to Pro- 
vinces, and reserved certain rights to the 
Centre. We have distributed legislative 
authority; we have distributed executive 
authority and we have distributed ad- 
ministrative authority. Obviously to say 
that even those articles of the Constitu- 
tion which pertain to the administrative, 
legislative, financial and other powers, 
such as the executive powers of the pro- 
vinces should be. made liable to altera- 
tion by the Central Parliament by two- 
thirds majority, without permitting the 
provinces or States to have any voice, is 
in my judgment altogether nullifving the 
fundamentals of the Constitution.” 


1455. Learned counsel for the 
petitioners has addressed us at some 
length on the point that even if there 
are no express timitations on the power 
of amendment, the same is subject to 
implied limitations, also described as in- 
herent limitations. So far as the concept 
of implied limitations is concerned. it has 
two facets. Under the first facet, they are 
limitations which flow by necessary im- 
plication from express provisions of the 
Constitution. The second facet postu- 
lates limitations which must be read in 
the Constitution irrespective of the fact 
whether they flow from express provi- 
sions or not because they are stated to 
be based upon certain higher values 
which are very dear to the human heart 
and aré generally considered essential 
traits of civilized existence. It is also 
stated that those higher values constitute 
the spirit and provide the scheme of the 


1973 


Constitution. This aspect of implied 
limitations is linked with the existence 
of natural rights and it is stated that such 
rights being of paramoun: character, uno 
amendment of constitution can result in 
their erosion. 


1456. I may at this stage clarify 
that there are certain limitations 
which inhere and are implicit in the word 
“amendment”. These are limitations 
which flow from the use of the word 
“amendment” and relate to the meaning 
or construction of the word “amend- 
ment”, This aspect has been dealt with 
elsewhere while construing the word 
“amendment”. Subject to this clarifica- 
tion, we may {now advert to the two 
facets of the concept of implied limita- 
tions referred to above. 


1457. So far as the first facet is 
concerned regarding a limitation which 
flows by necessary implication from an 
express provision of the Constitution, the 
concept derives its force and is founded 
upon a principle of interpretation of 
statutes. In the absence of any compel- 
ling reason, it may be said that a con- 
stitutional provision is not exempt from 
the operation of such a principle. I have 
applied this principle to Art. 868 and des- 
pite that, I have not been able to discern 
in the language of that article or other 
relevant articles any implied limitation 
on the power to make amendment con- 
tained in the said article. 


1458. We may now deal with the 
second aspect of the question which per- 
tains to limitation on the power of mak- 
ing amendment because such a limita- 
tion, though not flowing from an express 
provision, is stated to be based upon 
higher values which. are very dear to the 
human heart and are considered essential 
traits of civilized existence. So far as 
this aspect is concerned, one obvious ob- 
jection which must strike every one is 
that the Constitution of India is one of 
the lengthiest constitutions, if not the 
lengthiest, of the world. The framers of 
the Constitution dealt with different con- 
stitutional matters at considerable length 
and made detailed and exhaustive provi- 
sions about them. Is it then conceivable 
that after having dealt with the matter 
so exhaustively and at such great length 
in express words, they would leave things 
in the realm of implication in respect of 
such an important article as that relating 
to the amendment of the Constitution? 
If it was intended that limitations should 
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be read on the power of making amend- 
ment, question would necessarily arise as 
to why the framers of the Constitution 
refrained from expressly incorporating 
such limitations on the power of amend- 
ment in the Constitution itself. The 
theory of implied limitations on the 
power of making amendment may have 
some fascination aud attraction for poli- 
tical theorists, but a deeper reflection 
would reveal that such a theory is based 
upon a doctrinaire approach and not 
what is so essential for the purpose of 
construing and working a Constitution, 
viz., a pragmatic and practical approach. 
This circumstance perhaps accounts for 
the fact that the. above theory of implied 
limitations has not been accepted by the 
highest Court in any country. 


1459. As the concept of implied 
limitations on the power of amendment 
under the second aspect is not based 
upon some express provision of the Con- 
stitution, it must be regarded as essen- 
tially nebulous. The concept has no de- 
finite contours and its acceptance would 
necessarily introduce elements of uncer- 
tainty and vagueness in a matter of so 
vital an importance as that pertaining to 
the amendment of the Constitution. 
Whatever might be the justification for 
invoking the concept of implied limita- 
tions in a short constitution, so far as 
the Constitution of India with ail its de- 
tailed provisions is concerned, there is 
hardly any scope or justification for in- 
voking the above concept. What was in- 
tended by the framers of the Constitu- 
tion was put in express words and, in 
the absence of any words which may 
expressly or by necessary implication 
point to the existence of limitations on 
the power of amendment, it 1s, in my 
opinion, not permissible to read such 
limitations in the Constitution and place 
them on the power of amendment. I 
find it difficult to accede to the submis- 
sion that the framers of the Constitution 
after having made such detailed provi- 
sions for different subjects left something 
to be decided by implication, that in ad- 
dition’ to what was said there were things 
which were not said but which were in- 
tended to be as effective as things said. 
The quest for things not said, but which 
were to be as effective as things said, 
would take us to the realm of specula- 
tion and theorising and must bring in its 
wake the uncertainty which inevitably is 
there in all such speculation and _ theoris- 
ing. All the efforts of the framers of the 
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Constitution to make its provisions to be 
definite and precise would thus be un- 
done. We shall be in doing so, not mere- 
ly ignoring but setting at naught what 
must be regarded as a cardinal principle 
that a Constitution is not a subject of 
fastidious and abstract dialectics but has 
to be worked on a practical plane so that 
it may become a real and effective vehi- 
cle of the nation’s progress, As observed 
by Story in para 451 of the Constitution 
of the United States, Volume I, constitu- 
tions are not designed for metaphysical 
or logical subtleties, for niceties of ex- 
pression, for critical propriety, for elabo- 
rate shades of meaning, or for the exer- 
cise of philcsophical acuteness, or judi- 
cial research. They are instruments of 
practical nature, founded on the common 
business of human life, adapted to com- 
mon wants, designed for common use, 
and fitted for common understandings. 


1460. In the National Prohibition 
Cases (supra) the petitioners challenged 
before the U. S. Supreme Court the vali- 
dity of the Eighteenth Amendment re- 
lating to prohibition. It was urged that 
the aforesaid amendment had resulted in 
encroachment upon the police power of 
the States. There was implied limitation 
on the power to make such an amend- 
ment, according to the petitioners im 
those cases, under Art. 5 of the U. S. 
Constitution. Although the Supreme 
Court gave no reasons in support of its 
conclusions, it upheld the validity of the 
Eighteenth Amendment. Argument about 
the implied limitations on the power of 
amendment was thus tacitly rejected. 


1461. Eminent authors like Rotts- 
chaefer and Willis have taken the view 
that the theory of implied limitations 
should be taken to have been rejected in 
the National Prohibition Cases (supra): by 
the U. S. Supreme Court. Rottschaefer 
in Handbook of American Constitutional 
Law has observed on pages 8 to 10: 


“The only assumption on which the 
- exercise of the amending power would 
be inadequate to accomplish those results 
would be the existence of express or im- 
plied limits on the subject-matter of am- 
endments. It has been several times. con- 
tended that the power of amending the 
federal Constitution was thus limited, but 
the Supreme Court has thus far rejected 
every such claim, although at least one 
state Court has subjected the power of 
amending the state constitution to an 
implied limit in this respect. The for- 
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mer position is clearly the more reason- 
able, since the latter implies thaf the 
ultimately: sovereign »eople have inferen- 
tially deprived thems2lves of that portion 
of their sovereign pcwer, once possessed 
by them, of determining the content of 
their own fundamental law.” 


1462. Question of implied limita- 
tion on the powers to make amendment 
also arose in the case of Jeremish Ryan 
v. Captain Michael Lennon, 1935 Ir Rep 
170. Article 50 of the Constitution of the 
Irish Free State whick came into force on 
December 6, 1922, as originally enacted, 
provided as follows : 


“Amendments of this Constitution 
within the terms of tke Scheduled Treaty 
may be made by the Oireachtas, but no 
such amer.dment, passed by both Houses 
of the Oireachtas, after the expiration of 
a period cf eight years from the date of 
the coming into operation of this Con- 
stitution, shall become law, unless the 
same shall, after it kas been passed or 
deemed to have been passed by the said 
two Houses of the Oireachtas, have been 
submitted to a Referendum of the peo- 
ple, and unless a mafority of the voters 
on the register shall kave recorded their 
votes on such Referendum, and either 
the votes of a majerity of the voters in 
the register, or two-tnirds of the votes 
recorded, shall have been cast in favour 
of such amendment. Any such amend- 
ment may be made within the said period 
of eight years by way of ordinary legis- 
lation and as such shall be subject to 
the provisions of Art. 47 hereof.” 


1463. By the Constitution (Am- 
endment No. 10) Act, 1928, passed with- 
in the said period o£ eight years, the 
Constitution was amended by, inter alia, 
the deletior of Art. 47 {dealing with refe- 
rendum) and the delecion from Art. 50 
of the words “and as such shall be sub- 
ject to the provisions cf Art. 47 thereof”. 
By the Constitution ‘Amendment No. 16) 
Act, 1929, also passed within the said 
period of eight years, Art. 50 was amend- 
ed by the substitution of the words “six- 
teen years” for the words “eight years” 
therein. By the Constitution (Amend- 
ment No. 17) Act, 1982 the Constitution 
was amended by insertmg therein a pro- 
vision relating to the establishment of a 
Tribunal consisting of cficers of Defence 
Forces to try a number bf offences. Power 
of detention on suspicion in certain cases 
was also conferred. Jt was in the con- 
rext of the validity of the establishment 
of such Tribunals that the question arose 
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as to whether there was an implied limi- 
tation on the power to make amendment. 
It was held by the Supreme Court (Fitz 
Gibbon and Murnagham, JJ. & Kennedy, 
C. J. dissenting), while dealing with the 
first two amendments, that these enact- 
ments were within the power of amend- 
ment conferred on the Oireachtas by 
Art. 50 and were valid amendments of 
the Constitution; and that, consequently, 
an amendment of the-Constitution enact- 
ed after the expiry of the original period 
of eight years was not invalid by reason 
of not having been submitted to a re- 
ferendum of the people under Art. 50 or 
Art. 47 as originally enacted. Dealing 
with the Constitution (Amendment 
No. 17) Act, 1981 it was held by the 
same majority that it was a valid amend- 
ment and was not ultra vires by reason 
of involving a partial repeal of the Con- 
stitution or by reason of conflicting with 
specific articles of the Constitution such 
as Art. 6 relating to the liberty of the 
person, Art. 64 relating to the exercise of 
judicial power or Art. 72 relating to the 
trial by jury or by reason of infringing or 
abrogating other articles of the Constitu- 
tion or principles underlying the various 
articles of the Constitution which were 
claimed to be fundamental and immut- 
able. Kennedy, C. J., after referring to 
the different articles of the Constitution, 
held that there was not, either expressly 
or by necessary implication, any power to 
amend the power of amendment itself. 
He observed in this connection : 


“No doubt the Constituent Assembly 
could, if it had so intended, have given 
a power of amendment of the power to 
amend the Constitution, but in that case 
it would seem far more likely that it 
would rather have conferred on the 
Oireachtas a general open and free power 
of amendment of -the Constitution, unli- 
mited in scope and without limiting and 
restraining requirements for its exercise, 
than have done the same thing indirect- 
ly by giving a strictly limited power with 
power to remove the limitations. The 
Constituent Assembly clearly, to my mind, 
did not so intend. Jn my opinion, on 
the true interpretation of the power be- 
fore us, upon a consideration of the ex- 
press prohibition, limitations and require- 
ments of the clause containing it, the 
absence ‘of any express authority, the 
donation of the effective act in the ex- 
ercise of the power to the people as a 
whole, the relevant surrounding circum- 
stances to which I have already refer- 
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red, and the documents and their tenor 
in their entirety, there is not here, either 
expressly or by necessary implication, any 
power to amend the power of amend- 
ment itself.” 


Fitz Gibbon, J. dealt with this question 
in these words : 


“Unless, therefore, these rights ap- 
pear plainly from the express provisions. 
of our Constitution to be inalienable, and 
incapable of being modified or taken 
away by any legislative act, I cannot ac- 
cede to the argument that the Oireachtas 
cannot alter, modify, or repeal them. The 
framers of our Constitution may have in- 
tended ‘to bind man down from mischief 
by the chains of the Constitution’, but if 
they did, they defeated their object by 
handing him the key of the padlock in 
Art. 50. 


Murnagham, J. observed : 


“The terms in which Art. 50 is fram- 
ed does authorise the amendment made 
and there is not in the Article any ex- 
press limitation which excludes Art. 50 it- 
self from the power of amendment. | 
cannot, therefore, find any ground upon 
which the suggested limitation can be 
properly based.’ 


1464. The theory of implied limi- 


‘tations on the power of amendment was 


thus rejected by the majority of the 
Judges of the Irish Supreme Court. It 
would further appear that the crucial 
question which arose for determination in 
that case was whether there was any 


power to amend the article relating to 


amendment of the constitution or whether 
there was any restriction in this respect. 
No such question arises under our Con- 
stitvtion because there is an express pro- 
vision in Cl. (e) of the proviso to Art. 868 
permitting such amendment. Apart from 
that I find that in the case of Moore v. 
Attorney-General for the Irish Free State, 
1935 AC 484 the counsel for the appel- 
lant did not challenge the constitutional 
validity of the 1929 Amenament. The 
counsel conceded that the said Amend- 
ment was regular and that the validity of 
the subsequent amendments could not be 
attacked on the ground that they had not 
been submitted to the people in a referen- 
dum. Dealing with the above conces- 
sion, the Judicial Committee observed 
that the counsel had rightly concedéd 
that point. The Judicial Committee thus 
expressed its’ concurrence with the con- 
clusion of the majority of the [Irish 
Supreme ‘Court relating to the constitu- 
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tional validity of the Amendment Act of 
1929. 


1465. A. B. Keith has also sup- 
ported the view of the majority and has 
observed that the view of the Chief Jus- 
tice in this respect was wrong (see Letters 
on Imperial Relations Indian Reform 
Constitutional and International Law 
1916-1935 p. 157). Keith observed in this 
connection : 


“But that the Chief Justice was wrong 
on this head can hardly be denied. Arti- 
cle 50 of the Constitution, which gave 
the power for eight years to effect chan- 
ges by simple Act, did not prevent al- 
teration of that Article itself, and, when 
the Constitution was enacted, it was part 
of the constitutional law of the Empire 
that a power of change granted by a 
Constitution applies to authorize change 
of the power itself, unless it is safeguard- 
ed, as it normally is, by forbidding 
change of the section giving the power. 
The omission of this precaution in the 
Free State Constitution must have been 
intentional, and therefore it was natural 
that the Dail, at Mr. Consgrave’s sugges- 
tion, and with the full approval of Mr. 
de Valera, then in opposition should ex- 
tend the period for change without a re- 
ferendum.” 


1466. Dealing with the doctrine 
of implied limitations on the power of am- 
endment, Orfield observes : 


“Today at a time when absolutes are 
discredited, it must not be too readily as- 
sumed that there are fundamental pur- 
poses in the Constitution which shackle 
the amending power and which take pre- 
cedence over the genera] welfare and 
needs of the people of today and of the 
future.” (See The Amending of the 
Federal Constitution (1942), p. 107). 

It has been further observed : 


“An argument of tremendous practi- 
cal importance is the fact that it would 
be exceedingly dangerous to lay down 
any limitations beyond those expressed. 
The critics of an unlimited power to 
amend have too often neglected to give 
due consideration to the fact that altera- 
tion of the federal Constitution is not by 
a simple majority, or by a somewhat pre- 
ponderate majority, but by a three-fourths 
majority of all the states. Undoubtedly, 
where a simple majority is required, it is 
not an especially serious matter for the 
Courts to supervise closely the amending 
process both as to procedure and as to 
substance. But when so large a majo- 
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rity as three-fourths has finally expressed 
its will in the highest possible form out- 
side of revolution, it becomes perilous for 
the judiciary to intervene.” (see ibid, 


p. 120 
Orfield in this context quoted the follow- 
ing passage from a judicial decision : 


“Impressive words of counsel remind 

us of our duty to maintain the integrity 
of constitutional government by adhering 
to the limitations laid by the sovereign 
people upon the expression of its will 
rae Not less imperative, however, is 
our duty to refuse to magnify their scope 
by resort to subtle implication ........ 
Repeated decisions have informed us that 
only when conflict with the Constitution 
is clear and indisputable will a statute 
be condemned as vaid. Still more obvious 
is the duty of caution and moderation 
when the act to be reviewed is not an 
act of ordinary legislation, but an act of 
the great constituent power which has 
made Constitutions and hereafter may 
unmake them. Narrow at such times are 
the bounds of legitimate implications.” 
(see ibid, p. 121). 
H. E. Willis has rejected the theory of 
implied limitations in his book “Constitu- 
tional Law of the United States” in the 
following words : 


“But it has been contended that there 
are all sorts of implied limitations upon 
the amending power. Thus it has been 
suggested that no amendment is valid un- 
less it is germane to something else in 
the Constitution, or if it is a grant of a 
new power, or if it is legislative in form, 
or if it destroys the powers of the states 
under the dual form of Government, or if 
it changes the protection to personal 
liberty. The United States Supreme 
Court has brushed away all of these argu- 
ments, ...... ” (see p. 128), 


1467. We may now deal with the 
concept of natural rights. Such rights 
are stated to be linked with cherished 
values like liberty, equality and democra- 
cy. It is urged that such rights are in- 
alienable and cannot be affected by an 
amendment of the constitution. I agree 
with the learned counsel for the peti- 
tioners that some of the natural rights 
embody within themselves cherished 
values and represent certain ideals for 
which men have striven through the ages. 
The natural rights have, however, been 
treated to be not of absolute character 
but such as are subject to certain limita- 
tions. Man being a social being, the 
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exercise of his rights has been govern- 
ed by his obligations to the fellow beings 
and the society, and as such the rights 
of the individual have been subordinated 
to the general weal. No one has been 
allowed to so exercise his rights as to 
impinge upon the rights of others. Al- 
though different streams of thought still 
persist, the later writers have generally 
taken the view that natural rights have 
no proper place outside the constitution 
and the laws of the state. It is up to 
the state to incorporate natural rights, 
or such of them as are deemed essential, 
and subject to such limitations as are 
considered appropriate, in the constitu- 
tion or the laws made by it. But inde- 
pendently of the constitution and the 
laws of the state, natural rights can have 
no legal sanction and cannot be enforced. 
The courts look to the provisions of the 
constitution and the statutory law to 
determine the rights of individuals. The 
binding force of constitutional and statu- 
tory provisions cannot be taken away nor 
can their amplitude and width be restrict- 
ed by invoking the concept of natural 
rights. Further, as natural rights have no 
place in order to be legally enforceable 
outside the provisions of the constitu- 
tion and the statute, and have to be 
granted by the constitutional or statutory 
provisions, and to the extent and sub- 
ject to such limitations as are contain- 
ed in those provisions, those rights, havy- 
ing been once incorporated in the cons- 
titution or the statute, can be abridged 
or taken away by amendment of the 
constitution or the statute. The rights, 
as such, cannot be deemed to be supreme 
or of superior validity to the enactments 
made by the state, and not subject to 
the amendatory process. 


1468. It may be emphasised in 
the above context that those who refuse 
to subscribe to the theory of enforceabi- 
lity of natural rights do not deny that 
there are certain essential values in life, 
nor do they deny that there are certain 
requirements necessary for a civilized 
existence. It is also not denied by them 
that there are certain ideals which have 
inspired mankind through the corridor of 
centuries and that there are certain ob- 
jectives and desiderata for which men 
have struggled and made sacrifices. They 
are also conscious of the noble impul- 
ses yearning for a better order of things, 
of longings natural in most human hearts, 
to attain a state free from imperfections 
where higher values prevail and are ac- 
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cepted. Those who do not subscribe to 
the said theory regarding natural rights 
however, do maintain that rights in order 
to be justiciable and enforceable must 
form part of the law or the constitution, 
that rights to be effective must receive 
their sanction and sustenance from the 
law of the land and that rights which 
have not been codified or otherwise made 
a part of the law, cannot be enforced 
in courts of law nor can those rights 
override or restrict the scope of the plain 
language of the statute or the constitu- 
tion. 


1469. Willoughby while dealing 
with the concept of natural rights has ob- 
served in Vol. I of Constitution of the 
United States: | 

“The so-called ‘natural’ or unwritten 
laws defining the natural, inalienable, in- 
herent rights of the citizen, which, it is 
sometimes claimed, spring from the very 
nature of free government, have no force 
either to restrict or to extend the written 
provisions of the Constitution. The ut- 
most that can be said for them is that 
where the language of the Constitution 
admits of doubt, it is to be presumed that 
authority is not given for the violation of 
acknowledged principles of justice and 
liberty.” (p. 66) 

1470, It would be pertinent while 
dealing with the natural rights to repro- 
duce the following passage from Salmond 
on Jurisprudence, Twelfth Edition: 


“Rights, like wrongs and duties, are 
either moral or legal. A moral or natu- 
ral right is an interest recognized and 
protected by a rule of morality — an inte- 
rest the violation of which would be a 
moral wrong, and respect for which is a 
moral duty. A legal right, on the other 
hand, is an interest recognized and pro- 
tected by a rule of law — an interest the 
violation of which would be a legal wrong 
done to him whose interest it is, and 
respect for which is a legal duty. 


Bentham set the fashion still follow- 
ed by many of denying that there are any 
such things as natural rights at all. All 
rights are legal rights and the creation 
of the law. ‘Natural law, natural rights’, 
he says, ‘are two kinds of fictions or meta- 
phors, which play so great a part in 
books of legislation, that they deserve to 
be examined by themselves. .... Rights 
droperly so-called are the creatures of 
ao properly so-called; real laws give 
rise to real rights. Natural rights are the 
creatures of natural law; they are a meta- 
phor which derives its origin from an- 
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other metaphor’. Yet the claim that men 
have natural rights need not involve us 
in a theory of natural law. In so far as 
we accept rules and principles of mora- 
lity prescribing how men ought to be- 
have, we may speak of there being morai 
or natural rights; and in so far as these 
rules lay down that men have certain 
rights, we may speak of moral or natu- 
ral rights. The fact that such natural 
or moral rights and duties are not pres- 
cribed in black and white like their legal 
counterparts points to a distinction be- 
tween law and morals; it does not entail 
the complete non-existence of moral 
rights and duties.” (see pp. 218-219). 


1471. The observations on page 
61 of P. W. Peterson’s “Natural Law and 
Natural Rights” show that the theory of 
natural rights which was made so popu- 
lar by John Locke has since ceased to 
receiye general acceptance. Locke had 
propounded the theory that the commu- 
nity prepetually retains a supreme power 
of saving themselves from the attempts 
and designs of anybody, even of their 
legislators whenever they shall be so 
foolish or so wicked as to lay and carry 
on designs against the liberties and pro- 
perties of the subject (see Principles of 
Civil Government Book 2 S. 149). 


1472. While dealing with natural 
rights, Roscoe Pound states on page 500 
of Vol. I of his Jurisprudence: 

“Perhaps nothing contributed so much 
to create and foster hostility to courts and 
law and constitutions as this conception 
of the courts as guardians of individual 
natural rights against the state and against 
society; this conceiving of the law as a 
final and absolute body of doctrine dec- 
laring these individual natural rights; this 
theory of constitutions as declaratory of 
common-law principles, which are also 
natural-law principles, anterior to the 
state and of superior validity to enact- 
ments by the authority of the state; this 
theory of constitutions as having for their 
purpose to guarantee and maintain the 
natural rights of individuals against the 
government and all its agencies. In 
effect, it set up the received traditional 
social, political, and economic ideals of 
the legal profession as a superconstitution, 
beyond the reach of any agency but judi- 
cial decision.” i 

' 1473. I may also in this connec- 
tion refer to a passage on the inherent 
and inalienable rights in: -A: History of 
American Political Theories by C. Mer- 
riam: i 
bo aaae. 
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“By the later thinkers the idea that 
men possess inherent and inalienable 
rights of a political or quasi-political cha- 
racter which are independent of the state, 
has been generally given up. It is held 
that these natural rights can have no 
other than an ethical value, and have no 
proper place in politics, “There never was, 
and there never can be’, says Burgess, 
‘any liberty upon this earth and among 
human beings, outside of state organiza- 
tion’. In speaking of natural rights, there- 
fore, it is essential to remember that 
these alleged rights have no political force 
whatever, unless recognized and enforced 
by the state. It is asserted by Willough- 
by that ‘natural rights’ could not have 
even a moral value in the supposed ‘state 
of nature’; they would really be equiva- 
lent to force and hence have no ethical 
significance.” (see p. 310). 


1474. It is then argued ‘on behalf 
of the petitioners that essential features 
of the Constitution cannot be changed as 
a result of amendment. So far as the 
expression “essential features” means 
the basic structure or framework of the 
Constitution, I have already dealt with 
the questicn as to whether the power to 
amend the Constitution would include 
within itself the power to change the 
basic structure or framework of the 
Constitutién. Apart from that, all provi- 
sions of the Constitution are subject to 
amendatory process and cannot claim 
exemption from that procéss by being 
described essential features. 


1475. Distinction has been made 
on behalf of the petitioners between a 
fundamental right and the essence, also 
described as core, of that fundamental 
right. It is urged that even though the 
Parliament in compliance with Arti- 
cle 368 has the right to amend the funda- 
mental right to property, it has no right 
to abridge or take away the essence of 
that right, In my opinion, this differentia- 
tion between fundamental right and the 
essence or core of that fundamental right 
is an over-refinement which is not per- 
missible and cannot stand judicial scru- 
tiny. If there is a power to abridge or 
take away a fundamental right, the said 
power cannot be curtailed by invokin 
the theory that though a Padani 
right can be abridged or taken away, the 
essence or core of that fundamental right 
cannot be abridged or taken away. The 
essence or core of a fundamental right 
must in the nature of things be its integ- 
Sy X ; s s } s 
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ral part and cannot claim a status or 
protection different from and higher than 
that of the fundamental right of which it 
is supposed to be the essence or core. 
There is also no objective standard to 
determine as to what is the core of a 
fundamental right and what distinguishes 
it from the periphery. The absence of 
such a standard is bound to introduce 
uncertainty in a matter of so vital an im- 
portance as the amendment of the Cons- 
titution. I am, therefore, unable to ac- 
cept the argument, that even if a funda- 
mental right be held to be amendable, 
the core or essence of that right should 
be held to be immune from the amen- 
datory process, 


1476. The enforcement of due pro- 
cess clause in Fourteenth Amendment of 
U, S. Constitution, it is submitted on the 
petitioners’ behalf, has not caused much 
difficulty and has not prevented the U. S. 
Courts from identifying the area where- 
in that clause operates. This fact, accord- 
ing to the submission, warrants the con- 
clusion that the concept of implied limi- 
tation on the power of amendment would 
also not cause much difficulty in actual 
working. I find considerable difficulty to 
accede to the above submission. The 
scope of due process clause in Four- 
teenth Amendment and of power of 
amendment of constitution in Article 368 
is different; the two provisions operate in 
different areas, they are meant to deal 
with different subjects and there is no 
similarity in the object of Fourtheenth 
Amendment and that of Article 868. Any 
attempt to draw analogy between the two, 
in my opinion, is far fetched. 


1477. It may be mentioned that 
the Draft Report of the Sub-Committee 
on Fundamental Rights initially contain- 
ed clause 11, according to which “no 
person shall be deprived of his life, 
liberty or property without due process 
of law”. It was then pointed out that a 
vast volume of case law 
around the words “due process of law” 
which were mentioned in ‘the Fifth and 
the Fourteenth Amendment of the U. S. 
Constitution. At first those words were 
regarded only as a limitation on proce- 
dure and not on the substance of legis- 
lation. Subsequently those words were 
held to apply to matters of substantive 
law as well. It was further stated that 
“in fact, the phrase ‘without due process 
of law’ appears to have become synony- 
mous with ‘without just cause’ the court 
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being the judge of what is ‘just 
cause’; and since the object of most legis- 
lation is to promote the public welfare 
by restraining and regulating individual 
rights of liberty and property the Court 
can be invited, under this clause, to re- 
view almost any law”, View was also 
expressed that clause 11 as worded might 
hamper social legislation. Although the 
members of the Committee felt that there 
was no case for giving a carte blanche to 
the Government to arrest, except in a 
grave emergency, any person without 
‘due process of law’, there was consider- 
able support for the view that due pro- 


-cess clause might hamper legislation deal- 


ing with property and tenancy. A com- 
promise formula was then suggested by 
Mr. Panikkar and with the support of 
Mr. Munshi, Dr. Ambedkar and. Mr. 
Rajagopalachari the suggestion was adopt- 
ed that the word “property” should be 
omitted from the clause. In the mean- 
while, Mr. B. N. Rau during his visit to 
America had discussion with Justice 
Frankfurter of the U. S. Supreme Court 
who expressed the opinion that the power 
of review implied in the “due process” 
clause was not only undemocratic (be- 
cause it gave a few judges the power of 
vetoing legislation enacted by the repre- 
sentatives of the nation) but also threw 
an unfair burden on the judiciary. This 
view was communicated to the Drafting 
Committee which replaced the expression 
“without due process of law” by the ex- 
pression “except according to procedure 
established by law”. The newly insert- 
ed words were borrowed from Article 31 
of the Japanese Constitution (see pages 
232-235 of the Framing of India’s Consti- 
tution: A Study by Shiva Rao). Reference 
to the proceedings of the Drafting Com- 
mittee shows that a major factor which 
weighed for the elimination of the ex- 
pression “due process of law” was that it 
had no definite contours. In case the 
view is now accepted that there are im- 
plied limitations on the. power of making 
amendment, the effect would necessarily 
be to introduce an element of vagueness 
and indefiniteness in our Constitution 
which our Constitution-makers were so 
keen to avoid. 


1478. Our attention has been in- 
vited to the declaration of human rights 
in the Charter of the United Nations. It 
is pointed out that there is similarity be- 
tween the fundamental rights mentioned 
in Part III of the Constitution and the 
human rights in the Charter. According 
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to Article 56 of the Charter, all members 
pledge themselves to take joint and sepa- 
rate action in co-operation with the Orga- 
nization for the achievement of the pur- 
poses set forth in Article 55. Article 55, 
inter alia, provides that the United Nations 
shall promote universal respect for, and 
observance of human rights and funda- 
mental freedoms for all without distinc- 
tion as to race, sex, language, or reli- 
gion. It is submitted on behalf of the 
petitioners that if the power of amend- 
ment of the Constitution under Art. 368 
were to include the power to abridge or 
take away fundamental rights, the amend- 


ment might well have the effect .of cur-- 


tailing or doing away with some of the 
human rights mentioned in the United 
Nations Charter. In this respect J am of 
the view that the width and scope of 
the power of amendment of the Con- 
stitution would depend upon the provi- 
sions of the Constitution. If the provi- 
sions of the Constitution are clear and 
unambiguous and contain no limitations 
on the power of amendment, the Court 
would not be justified in grafting limita- 
tions on the power of amendment be- 
cause of an apprehension that the amend- 
ment. might impinge upon human 
rights contained in the United Nations 
Charter. It is only in cases of doubt or 
ambiguity that the courts would inter- 
pret a statute as not to make it inconsis- 
tent with the comity of nations or esta- 
blished rules of international law, but it 
the language of the statute is clear, it 
must be followed notwithstanding the 
conflict between municipal law and 
international law which results: (see 
Maxwell on The Interpretation of Statu- 
tes, Twelfth Edition, p. 183). It has been 
observed on page 185: 


“But if a statute is clearly inconsis- 
tent with international law or the comity 
of nations, it must be so construed, what- 
ever the effect of such a construction may 
be. There is, for instance, no doubt that 
a right conferred on an individual by a 
treaty made with the Crown may be taken 
from him by act of the legislature.” 

The above observations apply with grea- 
ter force to a constitutional provision as 
such provisions are of a paramount na- 
ture. It has already been mentioned 
above that the provisions of our Consti- 
tution regarding the power of making 
amendment are clear and unambiguous 
and contain no limitation on that power. 
I, therefore, am not prepared to accede 
to the contention that a limitation on the 
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power of amendment should be read be- 
cause of the declaration of Human Rights 
in the U. N. Charter. 


1479. I may mention in the above 
context that it is always open to a State 
to incorporate in its laws the provisions 
of an international treaty, agreement or 
convention. In India the provisions of 
the Geneva Conventions have been in- 
corporated in the Geneva Conventions 
Act, 1960 (Act 6 of 1960). According to 
the Treaties of European Communities, a 
State on becoming a member of the 
European Economic Communities (EEC) 
has to give primacy to the Community 
laws over the. national laws. The princi- 
ple of primacy of Community law was 
accepted in six countries of the European 
communities. Three of them, namely, 
Netherlands, Luxembourg and Belgium 
specifically amended their written consti- 
tutions to secure, as far as possible, the 
principle of the primacy of the Commu- 
nity law. The other three, namely, 
France, Germany and Italy have also 
constitutional provisions under which it 
would be possible for the courts in those 
countries to concede primacy to the Trea- 
ties of European Communities, and thus 
through them secure the primacy of the 
Community law. Ireland which became 
a new member of EEC with effect from 
January 1, 1978, has amended its consti- 
tution by .the Third Amendment of the 
Constitution Bill, 1971. This Bill has 
been approved in a referendum. The 
relevant part of the Amendment reads as 
under: 

“No provision of this Constitution 
invalidates laws enacted, acts done or 
measures adopted by the State necessi- 
tated by the obligations of membership 


of the Communities or prevents laws en-. 


acted, acts done or measures adopted by 
the Communities, or institutions thereof, 
from having the force of law in the 
State.” 


In Britain also, primacy of the European 
Community law over the domestic law 
has been recognized by Section 2 of the 
European Communities Act, 1972. Ques- 
tion is now engaging the attention of 
constitutional experts as to whether it 
has become necessary to place limitations 
on the legislative powers of the British 
Parliament and whether it is on that ac- 
count essential to have a written consti- 
tution for the United Kingdom (see July 
1972 Modern Law Review p. 375 onwards 
on the subject of Parliamentary Sovere- 
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ignty and the primacy of European Com- 
munity Law). i 
1480. I am also of the view that 
the power to amend the provisions of the 
Constitution relating to the fundamental 
rights cannot be denied by describing the 
fundamental rights as natural rights or 
human rights. The basic dignity of man 
does not depend upon the codification of 
the fundamental rights nor is such codi- 
fication a prerequisite for a dignified 
way of living. There was no constitu- 
tional provision for fundamental rights 
before January 26, 1950 and yet can it 
be said that there did not exist conditions 
for dignified way of living for Indians du- 
ring the period between August 15, 1947 
and January 26, 1950. The plea that 
provisions of the Constitution, including 
those of Part III, should be given retros- 
pective effect has been rejected by this 
Court. Article 19 which makes provision 
for fundamental rights, is not applicable 
to persons who are not citizens of India. 
Can it, in view of that, be said that the 
non-citizens cannot while staying in India 
lead a dignified life? It would, in my 
opinion, be’ not a correct approach to say 
that amendment of the Constitution re- 
lating to abridgment or taking away of 
the fundamental rights would have the 
effect of denuding human beings of basic 
dignity and would result in the extin- 
guishment of essential values of life. 


1481. It may be mentioned that 
the provisions of Article 19 show that the 
framers of the Constitution never intend- 
ed to treat fundamental rights to be abso- 
lute. The fact that reasonable restrictions 
were carved in those rights clearly nega- 
tives the concept of absolute nature of 
those rights. There is also no absolute 
standard to determine as to what consti- 
tutes a fundamental right. The basis of 
classification varies from country to 
country. What is fundamental right in 
some countries is not so in other coun- 
tries. On account of the difference be- 
tween the fundamental rights adopted in 
one country and those adopted in another 
country, difficulty was experienced by 
our Constitution-makers in selecting pro- 
visions for inclusion in the chapter on 
fundamental rights (see in this connec- 
tion Constitutional Precedents III Series 
on Fundamental Rights p. 25 published 
by the Constituent Assembly of India). 

1482. Reference has been made 
on behalf of the petitioners to the 
Preamble to the Constitution and it is 
submitted that the Preamble would con- 
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trol the power of amendment. Submis- 
sion has also been made in a above 
context that there is no power to amend 
the Preamble because, according to the 
submission, Preamble is not a part of the 
Constitution but “walks before the Con- 
stitution”. I am unable to accept the 
contention that the Preamble is not a part 
of the Constitution. Reference to the 
debates of the Constituent Assembly 
shows that there was considerable dis- 
cussion in the said Assembly on the pro- 
visions of the Preamble. A number of 
amendments were moved and were re- 
jected. A motion was thereafter adopted 
by the Constituent Assembly that “the 
Preamble stands part of the Constitution” 
(see Constituent Assembly debates, Vol. 
X, pp. 429-56). There is, therefore, posi- 
tive evidence to establish that the Pre- 
amble is a part of the Indian Constitu- 
tion. In view of the aforeaid positive 
evidence, no help can be derived from 
the observations made in respect of other 
constitutions on the point as to whether 
preamble is or is not a part of the consti- 
tution. Apart from that, I find that the 
observations on pp, 200-201 in Craies on 
Statute Law Sixth Edition show that the 
earlier view that preamble of a statute is 
not part thereof has been discarded and 
that preamble is as much a part of a 
statute as its other provisions. 


s 1483. Article 394 of the Constitu- 
tion shows that the said article as well 
as Articles 5, 6, 7, 8, 9, 60, 324, 366, 367, 
379, 380, 388, 391, 392 and 393 came 
into force at once ie., on 26th day of 
November, 1949, when the Constitution 
was adopted and enacted and the remain- 
ing provisions of the Constitution would 
come into force on the 26th day of Janu- 
ary, 1950, “which day is referred to in 
this Constitution as the commencement 
of this Constitution”. Article 394 would 
thus show that except for sixteen articles. 
which were mentioned in that article, the 
remaining provisions of the Constitution 
came into force on the 26th day of Janu- 
ary, 1950. The words “the remaining 
provisions’, in my opinion, would include 
the Preamble as well as Part III and 
Part IV of the Constitution. It may also 
be mentioned that a proposal was made. 
in the Constituent Assembly by Mr. 
Santhanam that Preamble should come 
into force on November 26, 1949, but the 
said proposal was rejected. E 


1484. As Preamble is a part of the 
Constitution, its provisions other than 
those relating to basic structure or frame- 
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work;-it may well be argued, are as much 
subject to the amendatory process con- 
tained in Article 368 as other parts of 
the Constitution. Further, if Preamble it- 
self is amendable, its provisions other 
than those relating to basic structure can- 
not impose any implied limitations on the 
power of amendment. The argument 
that Preamble creates implied limitations 
on the power of amendment cannot be 
accepted unless it is shown that the Par- 
liament in compliance with the provi- 
sions of Article 868 is debarred from 
amending the Preamble in so far as it 
relates to matters other than basic struc- 
ture and removing the supposed limita- 
tions which are said to be created by the 
Preamble. It is not necessary to further 
dilate upon this aspect because I am of 
the view that the principle of construc- 
tion is. that reference can be made to 
Preamble for purpose of construing when 
the words of a statute or Constitution are 
ambiguous and admit of two alternative 
constructions. The preamble can also be 
used to shed light on and clarify obscu- 
rity in the language of a statutory or 
constitutional provision. When, however, 
the language of a section or article is 
plain and suffers from no ambiguity or 
obscurity, no gloss can be put on the 
words of the section or article by invok- 
ing the Preamble. As observed by Story 
on Constitution, the preamble can never 
be resorted to, to enlarge the powers con-~ 
fided to the general government, or any 
of its departments. It cannot confer any 
power per se; it can never amount, by im- 
plication, to an enlargement of any power 
- expressly given. It can never be the legi- 
timate source of any implied power, when 
otherwise withdrawn from the consti- 
tution. Its true office is to expound the 
nature, and extent, and application of the 
powers actually conferred by the consti- 
tution, and not substantively to create 
them (see para 462). The office of the 
Preamble has been .stated by the House 
of Lords in Attorney-General v. H. R. H. 
Prince Emest Augustus of Hanover, 1957 
ae 436. In that case, Lord Normand 
said: 


“Where there is a preamble it is 
generally in its recitals that the mischief 
to be remedied and the scope of the Act 
are described. It is therefore clearly per- 
missible to have recourse to it as an aid 
to construing the enacting provisions. 
The preamble is not, however, of the 
same weight as an aid to construction of 
a section of the Act as are other relevant 
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enacting words to be found elsewhere in 
the Act or even in related Acts. There 
may be no exact correspondence between 
preamble and enactment, and the enact- 
ment may go beyond, or it may fall short 
of the indications that may be gathered 
from the preamble. Again, the preamble 
cannot be of much or.any assistance in 
construing provisions which embody qua- 
lifications or exceptions from the opera- 
tion of the general purpose of the Act. 
It is only when it conveys a clear and 
definite meaning in comparison with rela- 
tively obscure or indefinite enacting 
words that the preamble may legitimately 
prevail. If they (the enacting 
words) admit of only one construction, 
that construction will receive effect even 
if it is inconsistent with the preamble, 
but if the enacting words are capable of 
either of the constructions offered by the 
parties, the construction which fits the 
preamble may be preferred.” 


1485. In the President's reference 
In Re: The Berubari Union and Exchange 
of Enclaves, (1960) 8 SCR 250 = (AIR 
1960 SCG 845) the matter related to the 
implementation of the agreement be- 
tween the Prime Ministers of India and 
Pakistan regarding the division of Beru- 
bari Union and for exchange of Cooch- 
Behar Enclaves in Pakistan and Pakistan 
Enclaves in India. The contention which 
was advanced on behalf of the petitioner 
in that case was that the agreement was 
void as it ceded part of India’s territory, 
and in this connection, reference was 
made to the Preamble to the Constitu- 
tion. Rejecting the contention.this Court 
after referring to the words of Story that 
preamble to the constitution is “a key to 
open the minds of the makers” which may 
show the general purposes for which 
they made the several provisions, relied 
upon the following ovservations of Wil- 
loughby about the Preamble to the Ame- 
rican Constitution: 


“It has never been regarded as the 
source of any substantive power conter- 
red on the Government of the United 
States, or on any of its departments. 
Such powers embrace only those express- 
ly granted in the body of the Constitu- 
tion and such as may be implied from 
those so granted”. 


To the above observations this Court 
added: 


“What is true about the powers is 
equally true about the prohibitions and 
limitations. 
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1486-87. Apart from what has 
‘been stated above about the effect of 
Preamble on the power of amendment, 
let us deal with the provisions of the 
Preamble itself, After referring to the 
solemn resolution of the people of India 
to constitute India into a sovereign demo- 
cratic republic, the Preamble makes men- 
tion of the different objectives which 
were to be secured to all its citizens. 
These objectives are: 


JUSTICE, social, economic and poli- 
tical. 

LIBERTY of thought, expression, be- 
lief, faith and worship: 


EQUALITY of status and of oppor- 
tunity; and to promote among them all; 


FRATERNITY assuring the dignity 

of the individual and the unity of the 
Nation. 
It would be seen from the above that 
the first of the objectives mentioned in 
the Preamble is to secure to all citizens 
of India justice, social, economic and 
political. Article 38 in Part IV relating 
to the Directive Principles of State Policy 
recites that the State shall strive to pro- 
mote the welfare of the people by secur- 
ing and protecting as effectively as it may 
a social order in which justice, social, 
economic and political,- shall inform all 
the institutions of the national life. 


1488. Since the later half of the 
eighteenth century when the idea of 
political equality of individuals gathered 
force and led to the formation of de- 
mocratic governments, there has been a 
great deal of extension of the idea of 
equality from political to economic and 
social fields. Wide disparities in the 
standard of living of the upper strata and 
the lower strata as also huge concentra- 
tion of wealth in the midst of abject 
poverty are an index of social malad- 
justment and if continued for long, they 
give rise to mass discontent and a desire 
on the part of those belonging to the 
lower strata to radically alter and, if ne- 
cessary, blow up the social order. As 
those belonging to the lower strata cons- 
titute the bulk of the population, the dis- 
parities provide a fertile soil for violent 
upheavals. The prevention of such up- 
heavals is not merely necessary for the 
peaceful evolution of society, it is also in 
the interest of those who belong to the 
upper strata to ensure that the potential 
causes for violent upheaval are eliminat- 
ed. Various remedies have been suggest- 
ed in this connection and the stress has 
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been laid mainly upon having what is 
called a welfare state. The modern sta- 
tes have consequently to take steps with 
a view to ameliorate the conditions of 
the poor and to narrow the chasm which 
divides them from the affluent sections of 
the population. For this purpose the state 
has to deal with the problems of social 
security, economic planning and indus- 
trial and agrarian welfare. Quite often 
in the implementation of these policies, 
the state is faced with the problem of 
conflict between the individual rights and 
interests-on the one side and rights and 
welfare of vast sections of the population 
on the other. The approach which is 
now generally advocated for the resolv- 
ing of the above conflict is to look upon 
the rights of the individuals as condition- 
ed by social responsibility. Harold Laski 
while dealing with this matter has ob- 
served in Encyclopaedia of the Social 
Sciences: 


“The struggle for freedom is largely 
transferred from the plane of political to 
that of economic rights. Men become 
less interested in the abstract fragment of 
political power an individual can secure 
than in the use of massed pressure of the 
groups to which they belong to secure an 
increasing share of the social product. .. 
.... So long as there is inequality, it is 
argued, there cannot be liberty. The his- 
toric inevitability of this evolution was 
seen a century ago by de Tocqueville. It 
is interesting to compare this insistence 
that the democratization of political 
power means equality and that its absence 
would be regarded by the masses as op- 
pression with the argument of Lord Acton 
that liberty and equality are antitheses. 
To the latter liberty was essentially an 
autocratic ideal; democracy destroyed in- 
dividuality, which was the very pith of 
liberty, by seeking identity of conditions. 
The modern emphasis is rather toward 
the principle that material equality is 
growing inescapable and that the affirma- 
tion of personality must be effective upon 
an immaterial plane.” (see Vol. IX, p. 445). 


1489. I may also refer to another 
passage on page 99 of Grammar of Poli- 
tics by Harold Laski: 


“The State, therefore, which seeks to 
survive must continually transform itself 
to the demands of men who have an 
equal claim upon that common welfare 
which is its ideal purpose to promote. 


We are concemed here, not with the 
defence of anarchy, but with the condi- 
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tions of its avoidance. Men must learn 
to subordinate their self-interest to the 
common welfare. The privileges of some 
must give way before the rights of all. 
Indeed, it may be urged that the interest 
of the few is in fact the attainment of 
those rights, since in no other environ- 
ment is stability to be assured.” 


1490. A modern state has to usher 
in and deal with large schemes having 
social and economic content. It has to 
undertake the challenging task of what 
has been called social engineering, the 
essential aim of which is the eradication 
of the poverty, uplift of the downtrod- 
den, the raising of the standards of the 
vast mass of people and the narrowing 
of the gulf between the rich and the poor. 
As occasions arise quite often when the 
individual rights clash with the larger 
interests of the society, the state acquires 
the power to subordinate the individual 
rights to the larger interests of society 
as a step towards social justice. As ob- 
served by Roscoe Pound on page 434 of 
Volume I of Jurisprudence under the 
heading “Limitations on the Use of Pro- 
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“Today the law is imposing social 
limitations —- limitations regarded as in- 
volved in social life. It is endeavouring 
to delimit the individual interest better 
with respect to social interests and to 
confine the legal right or liberty or pri- 
vilege to the bounds of the interest so 
delimited.” 


_ 1491. To quote the words of 
Friedmann in Legal Theory: 


“But modern democracy looks upon 
the right to property as one conditioned 
by social responsibility by the needs of 
society, by the ‘balancing of interests’ 
which looms so large in modern jurispru- 
dence, and not as preordained and un- 
touchable private right.” (Fifth Edition, 
p. 406). 

1492. With a view to bring about 
economic regeneration, the state devices 
various methods and puts into operation 
certain socio-economic measures. Some 
of the methods devised and measures 
put into operation may impinge upon the 
property rights of individuals. The Courts 
may sometimes be sceptical about the 
wisdom behind those methods and mea- 
sures, but that would be an altogether 
extraneous consideration in determining 
the validity of those methods and mea- 
sures. We need not dilate further upon 
this aspect because we are only concern- 
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ed with the impact of the Preamble. In 
this “respect I find that although it gives 
a prominent place to securing the objec- 
tive of sacial, economic and political jus- 
tice to the citizens, there is nothing in 
it which gives primecy to claims of indi- 
vidual right to property over the claims 
of social, economic and political justice. 
There is, as a matter of fact, no clause 
or indication in the Preamble which 
stands in the way or abridgment of right 
to property for securing social, economic 
and political justice. Indeed, the dignity 
of the individual upon which also the 
Preamble has laid stress, can only be as- 
sured by securing the objective of social, 
economic and political justice. 


1493. -Reference has been made 
on behalf of the petitioners to the 
Nehru Report in order to show that in 
the pre-independence days, it was one ot 
the objectives of nationalist leaders to 
have some kind of charter of human 
rights. This circumstance, in my opinion, 
has not much material bearing on the 
point of controversy before us. Our Cons- 
titution-makers did incorporate in Part III 
of the Constitution certain rights and de- 
signated them as fundamental rights. In 
addition to that, the Constitution-makers 
put in Part IV of the Constitution certain 
Directive Principles. Although those 
Directive Principles were not to be en- 
forceable by any court, Article 87 dec- 
lared that those principles were neverthe- 
less fundamental in the governance of 
the country and it should be the duty of 
the State to apply those principles in 
making laws. The Directive Principles 
embody a commitment which was impos- 
ed by the Constitution-makers on the 
State to bring about economic and social 
regeneration of the teeming millions who 
are steeped in poverty, ignorance and 
social backwardness, They incorporate a 
pledge to the coming generations of what 
the State would strive to usher in. No 
occasion has arisen for the amendment 
of the Directive Principles. Attempts 
have, however, been made from time to 
time to amend the fundamental rights in 
Part III. The question with which we 
are concerned is whether there is power 
of amendment under Article 868 so as to 
take awav or abridge the fundamental 
rights. This question would necessarily . 
have to depend upon the language of 
Article 363 as well as upon the width and 
scope of the power of amendment under 


Article 368 and the consideration of the 


Nehru Report in this context would be 
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not helpful. If the language of Art. 368 
warrants a wide power of amendment’ as 
may include the power to take away or 
abridge fundamental rights, the 
power cannot be held to be non-existent 
nor can its ambit be restricted by refer- 
ence to Nehru Report. The extent to 
which historical material can be called in 
aid has been laid down in Maxwell on 
Interpretation of Statutes on pages 47-48 
as under: 

“In the interpretation of statutes, the 
interpreter may call to his aid all those 
external or historical facts which are 
necessary for comprehension of the sub- 
ject-matter, and may also consider whe- 
ther a statute was intended to alter the 
law or to leave it exactly where it stood 
before. But although we can have in 
mind the circumstances when the Act was 
passed and the mischief which then 
existed so far as these are common 
knowledge we can only use these 
matters as an aid to the construction 
of the words which Parliament has used. 
We cannot encroach on its legislative 
function by reading in some limitation 


which we may think was probably 
intended but which cannot be inferred 
from the words of the Act.” 

The above observations hold equally 


good when we are construing the provi- 
sions of a constitution. Keeping them 
in view we can get no material assistance 
in support of the petitioners’ contention 
from the Nehru Report. 


1494. Apart from what has been 
stated above, we find that both before 
the dawn of independence as well as 
during the course of debates of the 
Constituent Assembly stress was laid by 
the leaders of the nation upon the neces- 
sity of bringing about economic regenera- 
tion and thus ensuring social and econo- 
mic justice. The Congress Resolution of 
1929 on social and economic changes 
stated that “the great poverty and 
misery of the Indian people are due, not 
only to foreign exploitation in India but 
also to the economic structure of society, 
which the alien rulers support so that 
their exploitation may continue. In order 
therefore to remove this poverty and 
misery and to ameliorate the condition 
of the Indian masses, it is essential to 
make revolutionary changes in the pre- 
sent economic and social structure of 
society and to remove the gross inequali- 
ties”. The resolution pased by the Con- 

ress in 1981 recited that in order to end 
the exploitation of the masses, political 
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freedom must include real economic 
freedom of the starving millions. The 
Objectives Resolution which was moved 
by Pt. Nehru in the Constituent Assemb- 
ly on December 18, 1946 and was subse- 
quently passed by the Constituent As- 
sembly mentioned that: there would be 
guaranteed to all the people of India, 
“justice, social, economic and political 
equality of status, of opportunity and be- 
fore the law; freedom of thought, ex- 
pression, belief, faith, worship, vocation, 
association and action, subject to law 
and public morality”. It would, there- 
fore, appear that even in the Objectives 
Resolution the first position was given to 
justice, social, economic and political. Pt. 
Nehru in the course of one of his 
speeches, said: 


“The service of India means the 
service of the millions who suffer. It 
means the ending of poverty and ignor- 
ance and disease and inequality of op- 
portunity. The ambition of the greatest 
man of our generation has been to wipe 
every tear from every eye. That may 
be beyond us, but as long as there are 


tears and suffering, so long our work 
will not be over.” 

Granville Austin in his book “Extracts 
from the Indian Constitution: Corner- 


stone of a Nation” after quoting the above 
words of Pt. Nehru has stated: 


“Two revolutions, the national and 
the social, had been running parallel in 
India since the end of the First World. 
War. With independence, the national 
revolution would be completed, but the 
social revolution must go on. Freedom 
was not an end in itself, only “a means 
to an end’, Nehru had said, ‘that end 
being the raising of the people .... to 
higher levels and hence the general ad- 
vancement of humanity’. i 


The first task of this Assembly (Nehru 
told the members) is to free India through 
a new Constitution, to feed the starving 
people, and to clothe the naked masses, 
and to give every Indian the fullest op- 
portunity to develop himself according to 
his capacity. 

K. Santhanam, a prominent southern 
member of the Assembly and editor of a 
major newspaper, described the situation 
in terms of three revolutions. The politi- 
cal revolution would end, he wrote, with 
independence. The social revolution 
meant ‘to get (India) out of the medieva- 
lism based on birth, religion, custom, and’ 
community and reconstruct her social 


1880 S.C. [Prs. 1494-95] Kesavananda v. State of Kerala (Khanna J.) 


structure on modern foundations of law, 
individual merit, and secular education’. 
The third revolution was an economic 
one: 
economy to scientific and planned agri- 
culture and industry. Radhakrishnan 
(now President of India) believed India 
must have a ‘socio-economic revolution’ 
designed not only to bring about ‘the 
real satisfaction of the fundamental needs 
of -the common man’, but to go much 
deeper and bring about ‘a fundamental 
change in the structure of Indian society’. 


= On the achievement of this great so- 
cial change depended India’s survival. ‘TE 
we cannot solve this problem soon,’ Nehru 
warned the Assembly, “all our paper con- 
stitutions will become useless and pur- 
poseless, j 
a * 
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‘The choice for India’, wrote Santha- 
nam, “ is between rapid evolution 
and violent revolution because the 
Indian masses cannot and will not wait 
for a long time to obtain the satisfaction 
of their minimum needs’. 

* * $ x * 

What was of greatest importance to 
most Assembly members, however, was 
not that socialism be embodied in the 
Constitution, but that a democratic cons- 
titution and with a _ socialist bias be 
framed so as to allow the nation in the 
future to become as socialist as its citi- 
zens desired or its needs demanded. Be- 
ing, in general, imbued with the goals, 
the humanitarian bases, and some of the 
techniques of social democratic thought, 
. such was the type of constitution that 
Constituent Assembly members created.” 
Dealing with the Directive Principles, 
Granville Austin writes: 


“In the Directive Principles, how- 
ever, one finds an even clearer statement 
of the social revolution. They aim at 
making the Indian masses free in the 
positive sense, free from the passivity en- 
gendered by centuries of coercion by so- 
ciety and by nature, free from the ab- 
ject physical conditions that had prevent- 
ed them from fulfilling their best selves. 

* * * 
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By establishing these positive obliga- 
tions of the state, the members of the 
Constituent Assembly made it the respon- 
sibility of future Indian governments to 
find a middle way between individual 
liberty and the public good, between pre- 
serving the property and the privilege of 
the few and bestowing. benefits on the 
many in. order to liberate ‘the powers of 
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all men equally for contributions to the 

common good’, 
$ x * * * 
The Directive Principles were a dec- 

laration of economic independence, a 


` declaration, that the privilege of the colo- 


nial era had ended, that the Indian 
People (through the democratic institu- 
tions of the Constitution) had assumed 
economic as well as political control of 
the country, and that Indian capitalists 
should not inherit the empire of British 
colonialists.” 
Pt. Nehru, in the course of his speech in 
support of the Constitution (First Amend- 
ment) Bill, said: 

“And as I said on the last occasion 
the real difficulty we have to face is a 
conflict between the dynamic ideas con- 
tained in the Directive Principles of 
Policy and the static position of certain 
things that are called ‘fundamental’ whe- 
ther they relate to property or whether 
they relate to something else. Both are 
important undoubtedly. How are you to 
get over them? A Constitution which is 
unchanging and static, it does not matter 
how good it is, how perfect it is, is a 
Constitution that has past its -use.” 
Again, in the course of his speech in sup- 
port cf the Constitution (Fourth Amend- 
ment) Bill, Pt. Nehru said: 


“But, I say, that if that is correct, 
there is an inherent contradiction in the 
Constitution between the fundamental 
rights and the Directive Principles of 
State Policy. Therefore, again, it is up 
to this Parliament to remove that contra- 
diction and make the fundamental rights 
subserve the Directive Principles of State 
Policy.” 


1495. It cannot, therefore, be said 
that the stress in the impugned amend- 
ments to the Corstitution upon changing 
the economic structure by narrowing the 
gap between the rich and the poor is a 
recent phenomenon. On the contrary, 
the above material shows that this has 
been the objective of the national leaders 
since before the dawn of independence, 
and was one of the underlying reasons 
for the First and Fourth Amendments of 
the Constitution. The material further 
indicates that the approach adopted was 
that there should be no reluctance to ab- 
ridge or regulate the fundamental right 
to property if it was felt necessary to do 
so for changing the economic structure 
and to attain the objectives contained in 
the Directive Principles. 
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1496. So far as the question is enlargement of powers of Parliament as 
concerned as to whether the rigbt to a result of constitutional amendment and, 
property can be said to pertain in my opinion, such an amendment can- 
to basic structure or framework of not be held to be impermissible or be- 


the Constitution, the answer, in my opin- 


ion, should plainly be in the negative. 
Basic structure or framework indicates 
the broad outlines of the Constitution, 


while the right to property is a matter 
of detail. It is apparent from what has 
been discussed above that the approach 
of the framers of the Constitution was 
to subordinate the individual right to 
property to the social good. Property 
right has also been changing from time 
to time. As observed by Harold Laski 
in Grammar of Politics, the historical 
argument is fallacious if it regards the 
regime of private property as a simple 
and unchanging thing. The history of 
private property is, above all, the record 
of the most varied limitations upon the 
use of the powers it implies. Property 
in slaves was valid in Greece and Rome; 
it is no longer valid today. Laski® in 
this context has quoted the following 
words of John Stuart Mill: 


“The idea of property is not some 
one thing identical throughout history 
and incapable of alteration at any 


given time it is a brief expression denot- 
ing the rights over things conferred by 
the law or custom of some given society 
at that time; but neither on this point, 
nor on any other, has the law and cus- 
tom of a given time and place, a claim 
to be stereotyped for ever. A proposed 
reform in laws or customs is not neces- 
sarily objectionable because its adoption 
would imply, not the adaptation of all 
human affairs to the existing idea of pro- 
perty, to the growth and improvement of 
human affairs.” : 


1497. The argument that Parlia- 
ment cannot by amendment enlarge its 
own powers is untenable. Amendment 
of the Constitution, in the very nature of 
things, can result in the conferment of 
powers on or the enlargement of powers 
of one of the organs of the state. Like- 
wise, it can result in the taking away or 
abridgment of the powers which were 
previously vested in an organ of the state. 
Indeed nearly every expansion of powers 
and functions granted to the Union Gov- 
ernment would involve consequential con- 
traction of powers and functions in the 
Government of the States. The same is 
true of the converse position. There is 
nothing in the Constitution which prohi- 
bits or in any other way prevents the 


yond the purview of Article 368. Indeed, 
a precedent is afforded by the Irish case 
of Jeremish Ryan (supra) wherein amend- 
ment made by the Oirechtas as a result 
of which it enlarged its powers inasmuch 
as its power of amending the Constitu- 
tion without a referendum was increased 
from eight years to 16 years was held to 
be valid. Even Kennedy, C. J., who 
gave a dissenting judgment did not ques- 
tion the validity of the amendment on 
the ground that Ojirechtas had thereby 
increased its power, He struck it down 
on the ground that there was no power 
to amend the amending clause. No such 
diffculty arises under our Constitution 
because of the existence of an express 
provision. I am also unable to accede to 
the contention that an amendment of the 
Constitution as a result of which the 
President is bound to give his assent to 
an amendment of the Constitution passed 
in accordance with the provisions of Arti- 
cle 368 is not valid. Article 368 itself 
gives, inter alia, the power to amend 
Article 868 and an amendment of Arti- 
cle 868 which has been brought about in 
the manner prescribed by that article 
would not suffer from any constitutional 
or legal infirmity. I may mention in this 
context that an amendment of the U. S. 
Constitution in accordance with Arti- 
cle 5 of the U. S. Constitution 
does not require the assent of 
the President. The change made by 
the Twenty-fourth Amendment in the 
Constitution of India, to which our at- 
tention has been invited, has not done 
away with the assent of the President 
but has made it obligatory for him to 
give his assent to the Constitution Amend- 
ment Bill after it has been passed in ac- 
cordance with Article 868, As it is not 
now open to the President to withhold 
his assent to a Bill in regard to a consti- 
tutional amendment after it has been 
duly passed, the element of personal dis- 
cretion of the President disappears alto- 
gether. Even apart from that, under our 
Constitution the position of the President 
is that of a constitutional head and the 
scope for his acting in exercise of his 
personal discretion is rather small and 
limited. 


1498. Reference was made during 
the course of arguments to the provisions 
of Section 6 of the Indian Independence 
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Act, 1947. According to sub-section (1) 


of that section, the Legislature of each 
of the new Dominions shall have full 
‘power to make laws for that Dominion, 
including laws having  extra-territorial 
operation. Sub-section (6) of the section 
‘provided that the power referred to in 
sub-section (1) of this section extends to 
the making of laws limiting for the future 
the powers of the Legislature of the 
Dominion. No help, in my opinion, can 
be derived from the above provisions 
because the Constituent Assembly framed 
and adopted the Constitution not on the 
basis of any power derived from Sec- 
tion 6 of the Indian Independence Act. 
On the contrary, the members of the 
Constituent Assembly framed and adopt- 
ed the Constitution as the representa- 
tives of the people and on behalf of the 
people of India. This is clear from the 
opening and concluding words of the 
Preamble to the Constitution. There is, 
indeed, no reference to the Indian Inde- 
pendence Act in the Constitution except 
about its repeal in Article 395 of the 
Constitution. 


1499. Apart from the above, I 
find that all that sub-section (6) of Sec- 
tion 6 of the Indian Independence Act 
provided for was that the power referred 
to in sub-section (1) would extend to the 
making of laws limiting for the future 
the powers of the Legislature of the 
Dominion. The Provisional Parliament 
acting as the Constituent Assembly ac- 
tually framed the Constitution which 
placed limitations on the ordinary legis- 
lative power of the future Parliaments by 
providing that the legislative laws would 
not contravene the provisions of the Cons- 
titution. At the same time, the Consti- 
tuent Assembly inserted Article 868 in 
the Constitution which gave power to 
the two Houses of future Parliaments to 
amend the Constitution in compliance 
with the procedure laid down in that arti- 
‘ cle. There is nothing in Section 6 of the 
Indian Independence Act which stood in 
the way of the Constituent Assembly 
against the insertion of an article in the 
Constitution conferring wide power of 
amendment, and I find it difficult to res- 
trict the scope of Article 368 because of 
anything said in Section 6 of the Indian 
Independence Act. 


1500. Argument on behalf of the 
petitioners that our Constitution repre- 
sents a compact on the basis of which 
people joined’ the Indian Union and ac- 
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cepted the Constitution is wholly miscon- 


ceived. The part of India other than 
that comprised in erstwhile Indian States 


was already one territory on August 15, 
1947 when India became free. So far 


as the erstwhile Indian States were con- 
cerned, they acceded to the Indian Union 
long before the Constitution came into 
force on January 26, 1950, or was adopt- 
ed on November 26, 1949. There thus 
arose no question of any part of India 
comprising the territory of India joining 
the Indian Union on the faith of any as- 
surance furnished by the provisions of 
the Constitution. Some assurances were 
given to the minorities and in view of 
that they gave up certain demands. The 
rights of minorities are now protected in 
Articles 25 to 80. Apart from the arti- 
cles relating to protection to the minori- 
ties, the various articles contained in 
Part III of the Constitution are applic- 
able to all citizens. There is nothing to 
sho® that the people belonging to differ- 
ent regions would have or indeed could 
have declined to either join the Indian 
Union or to remain in the Indian Union 
but for the incorporation of articles re- 
lating to fundamental rights in the Cons- 
titution. The Constitution containing 
fundamental rights was framed by the 
people of India as a whole speaking 
through their representatives and if the 
people of India as a whole acting again 
through their representatives decide to 
abridge or take away some fundamental 
right like one relating to property, no 
question of breach of faith or violation 
of any alleged compact can, in my opin- 
ion, arise. 


1501. This apart, compact means 
a bargain or agreement mutually entered 
into, which necessarily connotes a choice 
and volition for the party to the com- 
pact. Whatever may be the relevance or 
significance of the concept of compact in 
the context of the U. S. Constitution 
where different States joined toge- 
ther to bring into existence the 
United States of America and where 
further each one of the States 
ratified the Constitution after it had been 
prepared by the Philadelphia Convention, 
the above concept has plainly no rele- 
vance in the context of the Indian Consti- 
tution. The whole of India was, as al- 
ready mentioned, one country long be- 
fore the Constitution was adopted. There 
was also no occasion here for the ratifica- 
tion of the Constitution by each State 


1973 


after it had been adopted by the Consti- 
‘tuent Assembly. cs 

1502. Reference has been made 
on behalf of the petitioners to the case of 
Mangal Singh v. Union of India, (1967) 
2 SCR 109 = (AIR 1967 SC 944) which 
related to the Punjab Reorganization Act, 
1966. The Court while upholding the 
validity of the Act dealt with Article 4, 
according to which any law referred to 
in Article 2 or Article 3 shall contain 
such provisions for the amendment of 
the First Schedule and the Fourth Sche- 
dule as may be necessary, to give effect 
to the provisions of the law and may 
also contain such supplemental, inciden- 
tal and consequential provisions (includ- 
ing provisions as to representation in Par- 
liament and in the legislature or Legisla- 
tures of the State or States affected by 
such law) as Parliament may deem ne- 
cessary, and observed: 

“Power with which the Parliament is 
invested by Articles 2 and 8, is power to 
admit, establish or form new States which 
conform to the democratic pattern envi- 
saged by the Constitution; and the power 
which the Parliament may exercise by 
law is supplemental, incidental or conse- 
quential to the admission, establishment 
or formation of a State as contemplated 
by the Constitution, and is not power to 
override the constitutional scheme. No 
State can therefore be formed, admitted 
or set up by law under Article 4 by 
the Parliament which has not effective 
legislative, executive and judicial organs.” 

15038. The above passage, in my 
opinion, does not warrant an inference 
of an implied limitation on the power of 
amendment as contended on behalf of 
the petitioners. This Court dealt in the 
above passage with the import of the 
words “supplemental, incidental and con- 
sequential provisions” and held that these 
provisions did not enable the Parliament 
to override the constitutional scheme. 
The words “constitutional scheme” had 
plainly reference to the provisions of the 
Constitution which dealt with a State, its 
legislature, judiciary and other matters 
in Part VI. Once the State of Haryana 
came into being, it was to have the at- 
tributes of a State contemplated by the 
different articles of Part VI in the same 
way as did the other States. No ques- 
tion arose in that case about limitation 
on the power of amendment under Arti- 
cle 868 and as such, that case cannot be 
of any avail to the petitioners. 

1504. Learned counsel for the 
petitioner has invited our attention to the 
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constitutional position specially in the 
context of civil liberties in Canada, -In 
this respect we find that the opening 
words of the Preamble to the British. 
North America Act, 1867 read as under: 


“Whereas the provinces of Canada, 

Nova Scotia and New Brunswick have 
expressed their desire to be federally 
united into one dominion under the 
Crown of the United Kingdom of Great 
Britain and Ireland, with a constitution 
similar in principle to that of the United 
Kingdom:” , 
Section 91 of the above mentioned Act 
deals with the legislative authority of 
Parliament of Canada. The opening 
words of Section 91 are as under: 


“It shall be lawful for the Queen, 
by and with the advice and consent of 
the Senate and House of Commons, to 
make laws for the peace, order, and 
good government of Canada, in relation 
to all matters not coming within the 
classes of subjects by this Act assigned 
exclusively to the Legislatures of the 
provinces; and for greater certainty, but 
not so as to restrict the generality of the 
foregoing terms of the section, it is here- 
by declared that (notwithstanding any- 
thing in this Act) the exclusive legisla- 
tive authority of the Parliament of Canada 
extends to all matters coming within the 
classes of subjects next hereinafter enu- 
merated; that is to say,........ ” 


There follows a list of different subjects. 
The first amongst the subjects, which 
was inserted by British North America 
Act, 1949, is: “The amendment from time 
to time of the Constitution of Canada, ex- 
cept as regards matters coming within 
the classes of subjects by this Act assign- 
ed exclusively to the Legislatures of the. 
provinces, or ” 


It is not necessary to give the details of 
other limitations on the power of amend- 
ment. Section 92 of the British North 
America Act enumerates the subjects of 
exclusive provincial legislation. Accord- 
ing to this section, in each province the 
Legislature may exclusively make laws in 
relation to matters coming within the 
classes of subjects next hereinafter enu- 
merated. There then follows a list of 
subjects, the first amongst which is “The 
amendment from time to time, notwith- 
standing anything in this Act, of the Con- 
stitution of the province, except as regards 
the office of the Lieutenant Governor”. 
In view of the fact that amendment of 
the Constitution is among the subjects of 
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legislation, the only distinction in Canada, 
it has been said, between ordinary legis- 
lation by Parliament and constitutional 
law is that the former concerns all mest- 
ters not specially stated as within the 
ambit of provincial legislation while the 
latter concerns any fundamental change 
in the division of rights.. Further, al- 
though because of the federal character 
of the State, the Canadian constituticn 
eannot be called flexible, it is probab_y 
the least rigid of any in ‘the modern fede- 
ral states (see Modern Political Constitu- 
tions by C. F. Strong). 

"1505. It appears that at least s:x 
different views kave been propounded in 
Canada about the constitutional position 
of basic liberties. To date, the Supreme 
Court of Canada has not given judicial 
approval to any of these views. Different 
members of the Court have voiced variovs 
opinions on the matter, but all of these 
fall far short of settling the issue. It 
should also be noted that the fundamer- 
tal problem is not whether Parliament cr 
the legislatures may give to the peopls 
basic freedoms, but rather which one may 
interfere with them or take them away 
(see Civil Liberties in Canada by D. A. 
Schmeiser p. 18). 


1506. An important case which 
had bearing on the question of civil liber- 
ties was the Alberta Press case, 1988 SCR 
100 (Canada). That case related to the 
validity of an Act which had placed limi- 
tations on the freedom of the Press and 
the Supreme Court of Canada held thaz 
the Act was ultra vires, since it was an- 
sillary to and dependent upon the Al- 
perta Social Credit Act, which itself was 
ultra vires. Three of Judges, including 
Duff; C. J., went further than this, anc 
dealt with the freedom of speech anc 
. freedom of Press. It was observed that 
curtailment of the exercise of the right of 
the public discussion would interefere 
with the working of parliamentary insti- 
tutions of Canada. Opinion of Duff, C. J.. 
was based not on the criminal law power 
but on the necessity for maintaining 
democratic society as contemplated by 
the Constitution. A later decision deal- 
ing with free speech was Switzmand v. 
Elbing and Attorney-General of Quebec, 
- 1957 SCR 285 (Canada). In that case the 
Supreme Court declared invalid the 
Quebec Communistic Propaganda Act. 
All the judges but one were agreed that 
the statute did not fall within provincial 
competence under property and civil rights 
or matters of a merely local or private 


å. I. R. 


nature in the province. Abbot, J., held 
that the Parliament itself could not abro- ` 
gate the right of discussion and debate. 
1507. An article by Dale Gibson 
in. Volume 12 — 1966-67 in McGill Law 
Journal shows that though the proposition 
enunciated by Duff, C. J., has command- 
ed the allegiance of an impressive num- 
ber of judges and has not been decisively 
rejected, it has never been accepted by 
a majority of the members of the 
Supreme Court of Canada or of any 
other Court. Some judges have assumed 
that basic freedoms may properly be the 
subject-matter of legislation separate and 
apart from any other subject-matter. 
Others have taken the view that unlimit- 
ed jurisdiction falls within Dominion con- 
trol under its general power to make 
laws “for the peace, order and good gov- 
ernment of Canada”: A third view which 
has been taken is that the creation of a 
Parliament and reference in the Pream- 
ble to “a constitution similar in principle 
to that of the United Kingdom” postulates 
that legislative body would be elected 
and function in an atmosphere of free 


speech. It is not necessary to give the 
other views or dilate upon different 
views. Bora Laskin while dealing with 


the dictum of Abbott, J. has observed in 
Canadian Constitutional Law: 


“Apart from the dictum by Abbott, J. 
in the Switzman case, supra, there is no 
high authority which places civil liber- 
ties beyond the legislative reach of both 
Parliament and the provincial Legislatu- 
res, There are no explicit guarantees of 
civil liberties in the B. N. A. Act — noth- 
ing comparable to the Bill of Rights (the 
first ten amendments) in the Constitution 
of the United States, which, within limits 
and on conditions prescribed by the 
Supreme Court as ultimate expounder of 
the meaning and range of the Constitu- 
tion, prohibits both federal and state 
action infringing, inter alia, freedom of 
religion, of speech, of the press and of 
assembly.” (See p. 970). 


1508. It would appear from the 
above that the different views which 
have been expressed in Canada are in 
the context of the. preamble and sections 
of the British North America Act, the 
provisions of which are materially dif- 
ferent from our Constitution. Even in the 
context of the British North America Act, 
the observations of Abbott, J. relied upon 
on behalf of the petitioners have not been 
accepted by the majority of the judges of 


- the Canadian Supreme Court, and in my 
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opinion, they afford a fragile basis for 
building a theory of implied limitations. 

1509. It may be mentioned that 
in August 1960 the Parliament of Canada 
passed the Canadian Bill of Rights. Sec- 
tion 1 of the Bill declared certain human 
rights and fundamental freedoms and 
reads as under: : 


“1. It is hereby recognised and dec- 
lared that in Canada there have existéd 
and shall continue to exist without dis- 
crimination by reason of race, national 
origin, colour, religion or sex, the follow- 
ing human rights and fundamental free- 
doms, namely, 


(a) the right of the individual to life, 
liberty, security of the person and enjoy- 
ment of property, and the right not to 
be deprived thereof except by due pro- 
cess of law; 

(b) the right of the individual to 
equality before the law and the protection 
of the law ; 

(c) freedom of religion; 

(d) freedom of speech; 

(e) freedom of assembly and associa- 
tion; and 

(f) freedom of the press.” 

‘ According to Section 2 of the Bill, every 
Jaw of Canada shall, unless it is expres- 
sly declared by an Act of the Parliament 
‘of Canada that it shall operate notwith- 
standing the Canadian Bill of Rights, be 
so construed and applied as not to abro- 
gate, abridge or infringe or to authorise 
the abrogation, abridgment or infringe- 
ment of any of the rights or freedoms 
therein recognized and declared. The re- 
levant part of Section 2 reads as under: 
“Every law of Canada shall, unless 


it is expressly declared by an Act of the 


Parliament of Canada that it shall operate 








notwithstanding the Canadian Bill of 
Rights, be so construed and applied as not 


to abrogate, abridge or infringe or to 
authorize the abrogation, abridgment or 
infringement of any of the rights or free- 
doms herein recognised and declared, and 
in particular, no law of Canada shall be 
construed or applied so as to ........ j 
(underlining supplied) 

Plain reading of Section 2 reproduced 
above makes it manifest that the human 
rights and fundamental freedoms men- 
tioned in Section 1 of the Bill are not 
absolute but are subject to abrogation or 
abridgment, if an express declaration to 
that effect be made in a law of Canada. 
Section 2 of the Bill shows that if an 
express declaration to that effect be made 
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an Act of the. Parliament can override 
the provisions of the Bill of Rights. Sec- 
tion 2 is thus inconsistent with the theory 
of implied limitations based on human 
rights on the power of the Canadian 
Parliament. 


1510. Another case from Canada 
which has been referred to on behalf of 
the petitioners and which in my opinion 
is equally of no avail to them is The At- 
torney General of Nova Scotia v. The 
Attorney-General of Canada, 1950 SCR 
381 (Canada) decided by the Supreme 
Court of Canada. It was held in that case 
that an Act respecting the delegation of 
jurisdiction from the Parliament of 
Canada to the Legislature of Nova Scotia 
and vice versa, if enacted, would not be 
constitutionally valid since it contemplat- 
ed delegation by Parliament of powers, 
exclusively vested in it by Section 91 of 
the British North America Act, to the 
Legislature of Nova Scotia; and delega- 


tion by that Legislature of powers, exclu- © 


sively vested in Provincial Legislature 
under Section 92 of the Act, to Parlia- 
ment. The Parliament of Canada and 
each Provincial Legislature, according to 
the Supreme Court of Canada, was sove- 
reign body within its sphere, possessed 
of exclusive jurisdiction to legislate with 
regard to the subject-matters assigned to 
it under Section 91 or Section 92, as the 
case may be. Neither was capable there- 
fore of delegating to the other the powers 
with which it had been vested nor of re- 
ceiving from the other the powers with 
which the other had been vested. It is 
plain that that case related to the dele- 
gation of powers which under the British 
North America Act had been assigned ex- 
clusively to Parliament or to the Provin- 
cial Legislatures. Such a delegation was 
held to be not permissible. No such ques- 
tion arises in the present case. i 


1511. We may now deal with 
some of the other cases which have been 
referred to on behalf of the petitioner. 
Two of those cases are from Ceylon. The 
constitutional position there was that Sec- 
tion 29 of the Ceylon (Constitution) Order 
in Council, 1946 gave the power to make 
laws as well as the power to amend the 
Constitution though the procedure pre- 
scribed for the two was different. Sec- 
tion 29 reads as under: 


“29. (1) Subject to the provisions of 


this Order, Parliament shall have power 
to make laws for the peace, order and 
good government of the Island. ` 

(2) No such law shall— 
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(a) prohibit or restrict the free ex- 
ercise of any religion; or 

(b) make persons of any community 
or religion liable to disabilities or restric- 
tions to which persons of other communi- 
ties or religions are not made liable; or 

(c) confer on persons of any com- 
munity or religion any privilege or ad- 
vantage which is not conferred on per- 
sons of other communities or religions; or 

(d) alter the constitution of any re- 
ligious body except with the consent of 
the governing authority of that body, so, 
however, that in any case where a reli- 
gious body is incorporated by law, no 
such alteration shall be made except at 
the request of the governing authority of 
that body; 


Provided, however, that the preced- 
ing provisions of this sub-section shall 
not apply to any law. making provision 
for, relating to, or connected with; the 
election of Members of the House of Re- 
presentatives, to represent persons regis- 
tered as citizens of Ceylon under the 
Indian and Pakistani Residents (Citizen- 
ship) Act. 


This proviso shall cease to have effect 
on a date to be fixed by the Governor- 
General by Proclamation published in the 
Gazette. 


(3) Any law made in contravention 
of sub-section (2) of this section shall, to 
the extent of such contravention, be void. 


(4) In the exercise of its powers 
under this section, Parliament may amend 
or repeal any of the provisions of this 
Order, or of any other Order of Her 
Majesty in Council in its application to 
the Island : 

Provided that no Bill for the amend- 
ment or repeal of any of the -provisions 
of this Order shall be presented for the 
Royal Assent unless it has endorsed on 
it a certificate under the hand of the 
Speaker that the number of votes cast in 
favour thereof in the House of Represen- 
tatives amounted to not less than two- 
thirds of the whole number of Members 
of the House (including those not pre- 
sent). 


Every certificate of the Speaker under 
this sub-section shall be conclusive for all 
purposes and shall not be questioned in 
any Court of law.” 


1512. In Liyanage v. The Queen, 
1966 All ER 650 the appellants had been 
charged with offences arising out of an 
abortive coup d’etat on January 27, 1962. 
The story of the coup d’etat was set out 
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in a White Paper issued by the Ceylon 
On March 16, 1962 the 
Criminal Law (Special Provisions) Act was 
passed and it was given retrospective 
effect from January 1, 1962. The Act was 
limited in operation to those who were 
accused of offences against the State in 
or about January 27, 1962. The Act lega- 
lised the impriscnment of the appellants 
while they were awaiting trial, and modi- 
fied a section of the Penal Code so as to 
enact ex post facto a new offence to 
meet the circumstances of the abortive 
coup. The Act empowered the Minister 
of Justice to nominate the three judges 
to try the appellants without a jury. The 
validity of the Act was challenged as well 
as the nomination .which had been made 
by the Minister of Justice of the three 
judges. The Ceylon Supreme Court up- 
held the objection about the vires of some 
of the provisions cf the Act as well as 
the nomination of the judges. Subse- 
quently the Act was amended and the 
power of nomination of the judges was 
conferred on the Chief Justice. The ap- 
pellants having been convicted at the 
trial before a Court of three judges nomi- 
nated under the amended Act, went up 
in appeal before the Judicial Committee. 
The conviction of the appellants was 
challenged on three grounds but the Judi-. 
cial Committee dealt with only two 
grounds. The first ground was that the 
Ceylon Parliament was limited by an in- 
ability to pass legislation which was con- 
trary to fundamental principles of jus- 
tice. The two Acts of 1962, it was stated, 
were contrary to such principles in that 
they were not only directed against indi- 
viduals but also ex post facto created 
crimes and for which those individuals 
would otherwise be protected. The se- 
cond contention was that the Acts of 1962 
offended against the Constitution in that 
they amounted to a direction to convict the 
appellants or to a legislative plan to se- 
cure the conviction and severe punish- 
ment of the appellants and thus con- 
stituted an unjustifiable assumption of 
judicial power by the legislature, or an 
interference with judicial power, which 
was outside the legislature’s competence 
and was inconsistent with the severance 
of power between legislature, executive, 
and judiciary which the Constitution 
ordained. Dealing with the first conten- 
tion, the Judicial Committee referred to 
the provisions of the Ceylon (Constitu- 
tion) Order in Council, 1946 and the 


Ceylon Independence Act, 1947 and ob- 


1973 


served that the joint effect of the said 
Order and Act was intended to and re- 
sulted in giving the Ceylon Parliament 
the full legislative powers of an independ- 
ent sovereign state. The legislative power 
of the Ceylon Parliament, it was held, was 
not limited by inability to pass laws 
which offended fundamental principles ot 
justice. On the second ground, the Judi- 
cial Committee held the Acts of 1962 to 
be invalid as they involved a usurpation 
and infringement by- the legislature of 
judicial powers inconsistent with the 
written Constitution of Ceylon, which, 
while not in terms vesting judicial func- 
tions in the judiciary, manifested an in- 
tention to secure in the judiciary a free- 
dom from a political, legislative and ex- 
ecutive control. 


1513. It would thus appear that 
the decision is based upon the ground of 
severance of powers between legislature, 
judiciary and executive under the Ceylon 
Constitution and furnishes no support for 
the theory of implied limitations on the 
power of Parliament. On the contrary, 
the Judicial Committee while dealing with 
the first contention rejected the theory 
of limitations on the power of Parliament 
to make a law in violation of the funda- 
mental principles of justice. The Judi- 
cial Committee, it is also noteworthy, ex- 
pressly pointed out that there had been 
no amendment of the Constitution in ac- 
cordance with Section 29 (4) of the Con- 
stitution by two-thirds majority and as 
such they had not to deal with that situa- 
tion. 


1514. Another case to which re- 
ference was made on behalf of the peti- 
tioners was The Bribery Commissioner v. 


— 


Pedrick Ranasinghe, 1965 AC 172. In 


that case it was found that the members 
of the Bribery Tribunal had been ap- 
pointed by the Governor-General on the 
advice of the Minister of Justice in ac- 
cordance with Bribery Amendment Act 
but in contravention of Section 55 of the 
Ceylon Constitution [Ceylon (Constitu- 
tion) Order in Council, 1946.) according 
to which the appointment of judicial of- 
ficers was vested in the Judicial Service 
Commission. It was held that a legis- 
lature has no power to ignore the condi- 
tions of law-making that are imposed by 
the instrument which itself regulates its 
power to make law. This restriction 
exists independently of the question whe- 
ther the legislature is sovereign, as is that 
of Ceylon, 
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1515. It would appear from the 
above that the point of controversy which 
arose for determination in that case was 
different from that which arises in the 
present case because we are not in this 
case concerned with any law made by a 
legislature in contravention of the con- 
stitutional provisions. Reference has been 
made on behalf of the petitioners to a 
passage in the judgment wherein while 
dealing with sub-section (2) of S. 29 of 
the Ceylon Constitution, the provisions of 
which have been reproduced earlier, the 
Judicial Committee observed that the 
various clauses of sub-section (2) set out 
entrenched religious and racial matters 
which shall not be the subject of legis- 
lation. It was further observed that those 
provisions represented the solemn þa- 
lance of rights between the citizens of 
Ceylon, the fundamental conditions on 
which inter se they accepted the Constitu- 
tion, and these are therefore unalterable 
under the Constitution. It is contended 
that those observations show that the 
rights mentioned in Section 29 (2) of the 
Ceylon Constitution which were similar to 
the fundamental rights in Part III of the 
Indian Constitution, were held by the 
Judicial Committee to be unalterable: 
under the Constitution. There was, it is 
further submitted, similarity between the 
provisions of Section 29 (8) of the Ceylon 
Constitution and Art. 13 (2) of the Indian 
Constitution because it was provided in 
Section 29 (8) that any law made in con- 
travention of Section 29 (2) shall to the 
extent of such contravention be void. 


1516. I find it difficult to accede 
to the contention that the Judicial Com- 
mittee laid down in the above case that 
Sections 29 (2) and 29 (8) placed a res- 
triction on the power of amendment of 
the Constitution under Section 29 (4) of 
the Constitution. The question with 
which the Judicial Committee was con- 
cerned was regarding the validity of the 
appointment of the members of the 
Bribery Tribunal. Such appointment 
though made in compliance with the pro- 
visions of the Bribery Amendment Act, 
was in contravention of the requirements 
of Section 55 of the Ceylon Constitution. 
No question arose in that case relating 
to the validity of a constitutional amend- 
ment brought about in compliance with 
Section 29 (4) of the Constitution. Re- 
ference to the argument of .the counsel 
for the respondent on the top of page 187 
of that case shows that it was conceded 
on his behalf that “theres is no limitation 
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at the moment on the right of amendment 
or repeal except the requirement of the 
requisite majority”. 
mittee nowhere stated that they did not 
agree with the above stand of the coun- 
sel for the respondent. Perusal of the 
judgment shows that the Judicial Com- 
mittee dealt with Sections 18 and 29 to- 
gether and pointed out the difference be- 
tween a legislative law, which was re- 
quired to be passed by a bare majority 
of votes under Section 18 of the Constitu- 
tion, and a law relating to a constitutional 
amendment which was required to be 
passed by a two-thirds majority under 
section 29 (4). Dealing with the question 
of sovereignty, the Judicial Committee 
observed : 


“A Parliament does not cease to be 
sovereign whenever its component mem- 
bers fail to produce among themselves a 
requisite majority, e.g., when in the case 
of ordinary legislation the voting is 
evenly divided or when in the case of 
legislation to amend the Constitution there 
is- only a bare majority ifthe Constitution 
requires something morë. The minority 
are entitled under the Constitution of 
«Ceylon to have no amendment of it 
which is not passed by a two-thirds 
majority. The limitation thus imposed 
on some lesser majority of members 
does not limit the sovereign power of 
Parliament itself which can always, 
whenever it chooses, pass the amend- 
ment with the requisite majority.” 

It has been submitted on behalf of the 
respondents that the above passage in- 
dicates that the Judicial Committee took 
the view that the amendment of all the 
provisions of the Ceylon Constitution in- 
cluding those contained in sub-sections (2) 
and (8) of S. 29 could be passed by a 
two-thirds majority. It is also stated that 
the restrictions imposed by sub-section (2) 
of S. 29 of the Ceylon Constitution are 
on the power of ordinary legislation by 
simple majority and not on the power of 
making constitutional amendment by two- 
thirds majority in compliance with Sec- 
tion 29 (4) of the Constitution. It was 
in that sense that the Judicial Committee, 
according to the submission, used the 
word “entrenched”. Our attention has 
also been invited to the observations on 
pages 83 and 84 of the Constitutional 
structure by K. C. Wheare 1963 Reprint 
that “these safeguards Nate see in Sec- 
tion 29) of the rights of communities and 
religions could be repealed or amended 
by the Parliament of Ceylon provided it 


The Judicial Com-* 
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followed the prescribed procedure fot 
amendment of the Constitution.” These 
submissions may not be bereft of force, 
but it is, in my opinion, not necessary to 
dilate further upon this matter and dis- 
cuss the provisions of the Ceylon Con- 
stitution at greater length. The point of 
controversy before us would have to be 
decided in the light essentially of the 
provisions of our own Constitution. 
Suffice it to say that Ranasinghe’s case 
does not furnish any material assistance 
to the stand taken on behalf of the peti- 
tioners. 


1517. © We may now advert to the 
case of McCawley v. The King, 1920 AC 
691 = (AIR 1970 PC 91). The said case 
related to the Constitution of Queensland 
in Australia. Queensland was granted a 
Constitution in 1859 by an Order in 
Council made on June 6. The Order in 
Council set up a Legislature in the ter- 
ritory consisting of the Queen, a Legisla- 
tive Council and a Legislative Assembly 
and the law making power was vested in 
the Queen acting with the advice and 
consent of the Council and Assembly. 
Any law could be made for the “peace, 
welfare and good government of the 
colony”, the phrase generally employed to 
denote the plenitude of sovereign legis- 
lative power even though that power be 
confined to certain subjects or within cer- 
tain reservations. The Legislature passed 
a Constitution Act in 1867. By Section 2 
of that Act the legislative body was dec- 
lared to have power to make laws for 
the peace, welfare and good government 
of the colony in all cases whatsoever. The 
only express restriction on this compre- 
hensive power was in Section 9 which 
required a two-thirds majority of the 
Council and of the Assembly as a con- 
dition precedent to the validity of legisla- 
tion altering the constitution of the Coun- 
cil. In 1916 the Industrial Arbitration 
Act was passed. The said Act authorised 
the Governor in Council to appoint the 
President or a judge of the Court of In- 
dustrial Arbitration to be a judge of the 
Supreme Court’ of Queensland. It was 
also provided that the judge so appointed 
shall have the jurisdiction of both offices, 
and shall hold office as a judge of the 
Supreme Court during good behaviour. 
The Governor in Council, by a commis- 
sion, appointed the appellant who was the 
President of the Court of Industrial Arbi- 
tration to be a judge of the Supreme 
Court during good behaviour. The 
Supreme Court of Queensland held that 
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the appellant was not entitled to have 
the oath of office administered to him or 
to take his seat as a member of the 
Supreme Court. Subsequently, the 
Supreme Court of Queensland gave a 
judgment in ouster against the appellant. 
The provisions of Section 6 of the Indus- 
trial Arbitration Act of 1916 under which 
the appellant had been appointed a judge 
of the Supreme Court were held to be 
inconsistent with the provisions of the 
Constitution Act and as such void. On 
appeal four out of the seven judges of 
fhe High Court of Australia agreed with 
the Supreme Court of Queensland, while 
the three other judges took the opposite 
view and expressed the opinion that the 
appeal should be allowed. The matter 
was then taken up in appeal to the Privy 
Council. Lord Birkenhead giving the 
opinion of the Judicial Committee held 
41) that the Legislature of Queensland 
had power, both under the Colonial Laws 
Validity Act, 1865, and apart therefrom, 
to authorise the appointment of a judge 
wf the Supreme Court for a limited 
period; and (2) that Section 6 of the In- 
dustrial Arbitration Act authorised an ap- 
pointment as a judge of the Supreme 
Court only for the period during which 
the person appointed was a judge of the 
Court of Industrial Arbitration. The ap- 
pellant was further held to have been 
validly appointed. The above case though 
containing observations that a legislature 
has no power to ignore the conditions 
of law-making that are imposed by the 
énstrument which itself regulates its 
power to make law, laid down the pro- 
position that in the absence of a restric- 
tion, it is not possible to impose a res- 


triction upon the legislative power. It 


was observed : 


“The Legislature of Queensland is the 
master of its own household, except in so 
far as its powers have in special cases 
been restricted. No such restriction has 
been established, and none in fact exists, 
in such a case as is raised in the issues 
mow under appeal.” 

It was also observed : 


“Still less is the Board prepared to 
assent to the argument, at one time pres- 
sed upon it, that distinctions may be 
drawn between different matters dealt 
‘with by the Act, so that it becomes legiti- 
mate to say of one section: -This sec- 
tion is fundamental or organic; it can 
only be altered in such and such manner’; 
and of another: “This section is not of 
such a kind; it may consequently be al- 
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tered with as little ceremony as any other 
statutory provision.’ ” 

“The decision in the above cited case can 
hardly afford any assistance to the peti- 
tioners. On the contrary, there are pas- 
sages in the judgment which go against 
the stand taken on behalf of the peti- 
tioners. 


Section 5 of the Colonial Laws Vali- 
dity Act, 1865 to which there was a re- 
ference in the McCawley’s case reads as 
under : 


“Every colonial legislature shall, 
have, and be deemed at, all times to have 
had, full power within its jurisdiction to 
establish Courts of judicature, and to ab- 
olish and reconstitute the same, and to 
alter the constitution thereof, and to make 
provision for the administration of jus- 
tice therein; and every representative 
legislature shall, in respect to the colony 
under its jurisdiction, have, and be deem- 
ed at all times to have had, full power 
to make laws respecting the constitution, 
powers, and procedure of such legislature; 
provided that such laws shall have been 
passed in such manner and form as may 
from time to time be required by any 
Act of Parliament, letters patent, Order in 
Council, or Colonial Law for the time 
being in force in the said colony.” 
Reference has been made during argu- 
ments to the decision of the Privy Coun- 
cil in the case of Attorney-General for 
New South Wales v. Trethowan, 19382 AC 
526. The said case related to a Bill 
passed by the New South Wales Parlia- 
ment for repeal of a section providing 
for referendum as well as to another Bill 
for abolition of the Legislative Council. 
The Privy Council affirmed the decision 
of the Australian High Court which had 
held by majority that the Bills had not 
been passed in the “manner and form” 
within the meaning: of Section 5 of the 
Colonial Laws Validity Act, and as such 
could not be presented for Royal assent. 
The Privy Council based its decision upon 
the language of the above section and 
the meaning of the word “passed” in that 
section. We are not concerned in the 
present case. with the aforesaid provi- 
sions. There is also nothing in the con- 
clusions at which I have arrived which 
runs counter to the principles laid down 
in the Trethowan’s case. 


1518. Another Australian case to 
which reference has been made during 
the course of arguments is The State of 
Victoria v. The Commonwealth, 45 Aus 
LJR 251. It has been laid down by the 
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High Court of Australia in that case that 
the Commonwealth Parliament in exer- 
cise of its powers under Section 51 (it)* 
of the Constitution may include the 
Crown in right of a State in the opera- 
tion of a law imposing a tax or provid- 
ing for the assessment of a tax. The in- 
clusion of the Crown in right of a State, 
according to the Court, in the definition 
of “employer” in the Pay-roll Tax Assess- 
ment Act, thus making the Crown in right 
of a State liable to pay the tax in res- 
pect of wages paid to employees, includ- 
ing employees of departments engaged in 
strictly governmental functions, is a valid 
exercise of the power of the Common- 
wealth under the above provisions of the 
Constitution. There was discussion in 
the course of the judgment on the sub- 
ject of implied limitation on the Com- 
monwealth legislative power under the 
Constitution arising from the federal 
nature of the Constitution and different 
views were expressed. .Three of the 
Judges, including Barwick, C. J., took the 
view that there was no such limitation. 
As against that, four Judges were of the 
opinion that there was an implied limita- 
tion of Commonwealth legislative power 
under the Constitution but the impugned 
Act did not offend such limitation. 
Opinion was expressed that the Common- 
wealth Parliament while acting under the 
legislative entry of taxation could not so 
use the power of taxation as to destroy 
the States in a federal structure. The 
question as to what is the scope of the 
power of amendment was not considered 
in that case. The above case as such 
cannot be of much assistance for deter- 
mining as to whether there are any im- 
plied limitations on the power to make 
constitutional amendment. 


1519. I am, therefore, of the 
opinion that the majority view in the 
Golak Nath’s case that Parliament did not 
have the power to amend any of the pro- 
visions of Part III of the Constitution so 
as to take away or abridge the funda- 
mental rights cannot be accepted to be 
correct. Fundamental rights contained in 
Part III of our Constitution can, in my 
opinion, be abridged or taken away in 
compliance with the procedure prescrib- 
ed by Art. 868, as long the basic struc- 
ture of the Constitution remains unaf- 
fected. 


1520. We may now deal with the 
Twenty-fourth Amendment. It has sought 
to make clear matters regarding which 
doybt had arisen and conflicting views 
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had been expressed by this Court. We 
may in this context set forth the state- 
ment of Objects and Reasons of the Con- 
stitution (Twenty-fourth Amendment) Bill. 
The Statement of Objects and Reasons 
reads as under: 


' “Statement of Objects and Reasons 


The Supreme Court in the well- 
known Golak Nath’s case, ( (1967) 2 SCR 
762) reversed, by a narrow majority, its 
own earlier decisions upholding the power 
of Parliament to amend all parts of the 
Constitution including Part III relating to 
fundamental rights. The result of the 
judgment is that Parliament is consider- 
ed to have no power to take away or cur- 
tail any of the fundamental rights guaran- 
teed by Part III of the Constitution ever 
if it becomes necessary to do so for giving. 
effect to the Directive Principles of State 
Policy and for the attainment of the ob- 
jectives set out in the Preamble to the 
Constitution. It is, therefore, considered 
necessary to provide expressly that Parlia- 
ment has power to amend any provisiom 
of the Constitution so as to include the 
provisions of Part III within the scope of 
the amending power, 


2. The Bill seeks to amend Art. 36& 
suitably for the purpose and makes it 
clear that Art. 868 provides for amend- 
ment of the Constitution as well as pro- 
cedure therefor. The Bill further pro- 
vides that when a Constitution Amend- 
ment Bill passed by both Houses of Par- 
liament is presented to the President for 
his assent, he should give his assent 
thereto. The Bill also seeks to amend 
Art. 18 of the Constitution to make it 
inapplicable to any amendment of the: 
Constitution under Art. 868.” 


1521. Section 2 of the Bill which; 
was ultimately passed as the Constitution 
(Twenty-fourth Amendment) Act has 
added a clause in Art. 13 that nothing in 
that article would apply to any amend- 
ment of the Constitution made under 
Art. 868. As a result of Section 3 of thei 
Amendment Act, Art. 868 has been re-i 
numbered as clause (2) thereof and the 
marginal heading now reads “Power of 
Parliament to amend the Constitution and 
procedure therefor”. Non obstante Cl. (1) 
has been inserted in the article to em- 
phasise the fact that the power exercised} 
under that article is constituent power, 
not subject to the cther provisions of the 
Constitution, and embraces within itsel 
addition, variation and repeal of any pro- 
vision of the Constitution. Amendment! 
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has also been made so as to make it obli- 
gatory for the President to give his assent 
to the Amendment Bill after it has been 
passed in accordance with the article. 
Clause (8) has further been added in 
Art. 868 to the effect that nothing in 
Art. 13 would apply to an amendment 
made under Art. 368. Although consider- 
able arguments have been addressed be- 
fore us on the point as to whether the 
power of amendment under Art. 868 in- 
cludes the power to amend Part III so 
as to take away or abridge fundamental 
rights, it has not been disputed before 
us that the Constitution (Twenty-fourth 
Amendment) Act was passed in accord- 
ance with the procedure laid down in 
Art. 868 of the Constitution as it existed 
before the passing of the said Act. In 
view of what has been discussed above at 
length, I find no infirmity in the Constitu- 
tion (Twenty-fourth Amendment) Act. I 
therefore, uphold the validity of the said 
Act. 


1522. We may now deal with the 
Constitution (Twenty-fifth Amendment) 
Act, 1971. The Twenty-fiftth Amendment 
has made three material changes : 


(i) It has amended Art, 31 (2) in two 
respects : 

(a) It substitutes the word “amount” 
for the word “compensation” for property 
acquired or requisitioned. 

(b) It has provided that the law for 
the purpose of acquisition or requisition 
shall not be called in question on the 
ground that the whole or any part of the 
“amount” is to be given otherwise than 
in cash. 

(ii) It has provided that the funda- 
mental right to acquire, hold and dispose 
of property under Art. 19 (1) (f) cannot 
be invoked in respect of any such law 
as is referred to in Art. 31 (2). 

(iii) It has inserted Art, 3]-C as an 
overriding article which makes the funda- 
mental rights conferred by Arts. 14, 19 
and 31 inapplicable to certain categories 
of laws passed by the Parliament or by 
any State Legislature. 

So far as the substitution of the word 
“amount” for the word “compensation” for 
property acquired or requisitioned in 
Art. 31 (2) is concerned, we find that this 
Court held in Mrs. Bela Bose case (1954 
SCR 558) that by the guarantee of the 
right to compensation for compulsory 
acquisition under Art. 81 (2), before it was 
amended by the Constitution (Fourth Am- 
endment) Act, the owner was entitled 
to receive a “just equivalent” or “full in- 


Kesavananda v. State ot Kerala (Khanna J.) 


(Prs. 1521-28} S.C. IYL 


demnification”. In P. Vajravelu Muda- 
liar’s case, (1965) 1 SCR 614 = (ATR 1965 
"SC 1017) this Court held that notwith- 
standing the amendment of Art. 31 (2) by 
the Constitution (Fourth Amendment) Act 
and even after the addition of the words 
“and no such law shall be called in ques- 
tion in any Court on the ground that the 
compensation provided by that law is not 
adequate”, the expression “compensation” 
continued to have the same meaning as 
it had in Art. 31 (2) before it was amend- 
ed, viz., just equivalent or full indemni- 
fication. Somewhat different view was 
taken by this Court thereafter, in the case 
of Shantilal Mangaldas, (1969) 3 SCR 341 
= (AIR 1969 SC 634). In the case of P. 
Vajravelu Mudaliar (supra) it was observ- 
ed that the constitutional guarantee was 
satisfied only if a just equivalent of the 
property was given to the owner. In the 
case of Shantilal Mangaldas (supra) it 
was held that “compensation” being itself 
incapable of any precise determination, no 
definite connotation could be attached 
thereto by calling it “just equivalent” or 
“full indemnification”, and under Acts 
enacted after the amendment of Art. 81 
(2) it is not open to the Court to call in 
question the law providing for compen- 
sation on the ground that it is inadequate, 
whether the amount of compensation is 
fixed by the law or is to be determined 
according to principles specified therein. 
(see observations of Shah, J. on page 596 
in the case of R. C. Cooper v. Union, 
(1970) 3 SCR 530 = (AIR 1970 SC 564). 
After further discussion of the views ex- 
pressed in those two cases, Shah, J. speak- 
ing for the majority, observed: 


“Both the lines of thought which 
converge in the ultimate result, support 
the view that the principle specified by 
the law for determination of compensa- 
tion is beyond the pale of challenge if 
it is relevant to the determination of com- 
pensation and is a recognized principle 
applicable in the determination of com- 
pensation for property compulsorily ac- 
quired and the principle is appropriate in 
determining the value of the class of pro- 
perty sought to be acquired. On the ap- 
plication of the view expressed in P. 
Vajravelu Mudaliar’s case (supra) or in 
Shantilal Managaldas’s case (supra) the 
Act, in our judgment, is liable to be struck 
down as it fails to provide to the expro-- 
priated banks compensation determined 
according to relevant principles.” 


1528. The amendment in Arti- 
cle 31 (2) made by the Twenty-fifth eal 
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substituting the word 


“amount” for the word “compensation” 


is necessarily intended to get over the 
difficulty caused by the use of the word 
“compensation”. As the said word was 
held by this Court to have a particular 
connotation and was construed to mean 
just equivalent or full indemnification, the 
amendment has replaced that word by 
the word “amount”. In substituting the 
word “amount” for “compensation” the 
Amendment has sought to ensure that the 
amount determined for acquisition or re- 
quisition of property need not be just 
equivalent or full indemnification and 
may be, if the legislature so chooses, 
plainly inadequate. It is not necessary 
to further dilate upon this aspect because 
whatever may be the connotation of the 
word “amount”, it would not affect the 
validity of the amendment made in Arti- 
cle 31 (2). 


1524. Another change made in 
Art. 81 (2) is that the law for the pur- 
pose of acquisition or requisition shall not 
be called in question on the ground that 
the whole or any part of the “amount” 
fixed or determined for the acquisition 
or requisition of the property is to be 
given otherwise than in cash. I have not 
been able to find any infirmity in the 
above changes made in Art. 81 (2). 


1525. According to clause (2-B) 
which has been added as a result of the 
Twenty-fifth Amendment in Art. 31, noth- 
ing in sub-clause (f) of Cl. (1) of Art. 19 
shall effect any such law as is referred to 
-jin clause (2). In this connection we find 
that this Court held in some cases that 
Arts. 19 (1) (£) and 81 (2) were exclusive. 
In 1950 SCR 88 = (AIR 1950 SC 27) a 
person detained pursuant to an order 
made in exercise of the power conferred 
by, the Preventive Detention Act applied 
to this Court for a writ of habeas corpus 
claiming that the Act contravened the 
guarantees under Arts. 19, 21 and 22 of 
the Constitution. The majority of this 
Court (Kania, C. J., and Patanjali Sastri, 
Mahajan, Mukherjea and Das, JJ.) held 
that Art. 22 being a complete code re- 
lating to preventive detention, the validity 
of an order of detention must be deter- 
mined strictly according to the terms and 
“within the four corners of that Article”. 
They held that a person detained may 
not claim that the freedom guaranteed 
under Art. 19 (1) (d) was infringed by his 
detention, and that validity of the law 
providing fer making orders of detention 
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will not be tested in the light of the rea- 
sonableness of the restrictions imposed 
thereby on the freedom of movement, nor 
on the ground that his right to personal 
liberty is infringed otherwise than accord- 
ing to the procedure established by law. 
Fazl Ali, J. expressed a contrary view. 
This case formed the nucleus of the 
theory that the protection of the 
guarantee of a fundamental freedom must 
be adjudged in the light of the object of 
State action in relation to the individual’s 
right and not upon its effect upon the 
guarantee of the fundamental freedom, 
and as a corollary thereto, that the free- 
doms under Arts. 19, 21, 22 and 81 are 
exclusive —- each article enacting a code 
relating to protection of distinct rights 
(see p. 571 in the case of R. C. Cooper, 
(supra) ). The view expressed in Gopalan’s 
case (supra) was reaffirmed in Ram Singh 
v. State of Delhi, 1951 SCR 451 = (AIR 
1951 SC 270). The principle underlying 
the judgment of the majority was extend- 
ed to the protection of the right to pro- 
perty and it was held that Art. 19 (1) (f) 
and Art. 31 (2) were mutually exclusive 
in their operation. In the case of State 
of Bombay v. Bhanji Munji, 1955-1 SCR 
777 = (AIR 1955 SC 41) this Court held 
that Art. 19 (1) (f) read with clause (5) 
postulates the existence of property which 
can be enjoyed and over which rights 
can be exercised because otherwise the 
reasonable restrictions contemplated by 
clause (5) could not be brought into play. 
If there is no property which can be 
acquired, held or disposed of, no restric- 
tion can be placed on the exercise of the 
right to acquire, hold or dispose it of. 
In Kavalappara Kottarathil Kochuni’s case, 
(1960) 8 SCR 887 = (AIR 1960 SC 1080) 
Subba Rao, J. delivering the judgment of 
the majority of the Court, observed that 
clause (2) of Art. SI alone deals with 
compulsory acquisition of property by the 
State for a public purpose, and not Arti- 
cle 81 (1) and he proceeded to hold that 
the expression “authority of law” means 
authority of a valid law, and on that ac- 
count validity of the law seeking to de- 
prive a person of his property is open to 
challenge on the ground that it infringes 
other fundamental rights, e.g., under 
Art. 19 (1) £). It was also observed that 
after the Constitution (Fourth Amend- 
ment) Act 1955 Bhanji Munji’s case 
(supra) “no longer holds the field”. After 


the decision in K. K. Kochuni’s case 
(supra) there arose two divergent lines of 
authority. According to one view “autho- 
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rity of law” in Art. 81 (1) was liable to 
be tested on the ground that it violated 
other fundamental rights and freedoms, 
including the right, to hold property 
guaranteed by Art. 19 (1) (£). The other 
view was that “authority of a law” within 
the meaning of Art. 31 (2) was not liable 
to be tested on the ground that it im- 
paired the guarantee of Art. 19 (1) (£) in 
so far as it imposed substantive restric- 
tions though it may be tested on the 
ground of impairment of other guaran- 
tees. In the case of R. C. Cooper (supra), 
Shah, J. speaking for the majority held 
that in determining the impact of State 
action upon constitutional guarantees 
which are fundamental, the extent of 
protection against impairment of a fun- 
damental right is determined not by the 
object of the Legislature nor by the form 
of the action, but by its direct operation 
upon the individual’s rights. It was fur- 
ther observed : 


“We are therefore unable to hold that 
the challenge to the validity of the pro- 
vision for acquisition is liable to be test- 
ed only on the ground of non-compliance 
with Art. 31 (2). Article 31 (2) requires 
that property must be acquired for a pub- 
lic purpose and that it must be acquired 
under a law with characteristics set out 
in that Article. Formal compliance with 
the conditions under Art. 31 (2) is not 
sufficient to negative the protection of the 
guarantee of the right to property. Acqui- 
sition must be under the authority of a 
law and the expression “law” means a 
law which is within the competence of 
the Legislature, and does not impair the 
guarantee of the rights in Part HI. We 
are unable, therefore, to agree that Arti- 
cles 19 (1) (£) and 81 (2) are mutually 
exclusive.” 


1526-27. The Twenty-ffth Amend- 
ment seeks to overcome the effect of the 
above decision in R. C. Cooper’s case. It 
has sought to resolve the earlier conflict 
of views noticeable in this respect in the 
judgments of this Court. Provision has 
accordingly been made that the funda- 
mental right to acquire, hold or dispose 
of property under Art. 19 (1) (f) cannot 
be invoked in respect of any such law 
as is referred to in Art. 31 (2). In view 
of what has been discussed earlier while 
dealing with the Twenty-fourth Amend- 
ment, the change made by addition of 
clause (2-B) in Art. 31 (2) is permissible 
under Art. 368 and cannot be held to be 
invalid. 
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1528. We may now deal with 
Art. 81-C, introduced as a result of the 
Twenty-fifth Amendment. Perusal of this 
article which has been reproduced in the 
earlier part of this judgment shows that 
the article consists of two parts. The first 
part states that notwithstanding anything 
contained in Art. 13, no law giving effect 
to the policy of the State towards secur- 
ing the principles specified in clause (b) 
or clause (c) of Art. 89 shall be deemed 
to be void on the ground that it is incon- 
sistent with or takes away or abridges 
any of the rights conferred by Art. 14, 
Art. 19 or Art. 81. According to the se- 
cond part of this article, no law con- 
taining a declaration that it is for giving 
effect to such policy shall be called in 
question in any Court on the ground 
that it does not give effect to such policy. 
There then follows the proviso, accord- 
ing to which where such law is made 
by the Legislature of a State, the provi- 
sions of the article shall not apply thereto 
unless such law, having been reserved 
for the consideration of the President, has 
received his assent, 


1529. The first part of Article 31-C 
is similar to Art. 3]-A except in respect 
of the subject-matter. Article 81-A was 
inserted by the Constitution (First Amend- 
ment) Act, 1951. Clause (1) of Arti- 
cle 31-A as then inserted was in the fol- 
lowing words: 

“(1) Notwithstanding anything in the 
foregoing provisions of this Part, no law 
providing for the acquisition by the State 
of any estate or of any rights therein or 
for the extinguishment or modifi- 
cation of any such rights shall be deem- 
ed to be void on the ground that it is 
inconsistent with, or takes away or abrid- 
ges any of the rights conferred by any 
provisions of this Part: 


Provided that where such law is a 
law made by the Legislature of a State, 
the provisions of this article shall not 
apply thereto unless such law, having 
been reserved for the consideration of 
the President, has received his assent.” 
Subsequently, clause (1) of Article 31-A 
was amended by the Constitution (Fourth 
Amendment) Act, 1955. New clause (1) 
was in the following words: 

“(1) Notwithstanding anything con- 
Sails in Article 18, no law providing 
or 

(a) the acquisition by the State of 
any estate or of any rights therein or the . 
extinguishment or modification of any 
such rights, or 
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(b) the taking over of the manage- 
ment of any property by the State for 
a limited period either in the public inte- 
rest or in order to secure the -proper 
management of the property, or 


(c) the amalgamation of two or more 
corporations either in the public interest 
or in order to secure the proper manage- 
ment of any of the corporations, or 


(d) the extinguishment or modifica- 
tion of any rights of managing agents, 
secretaries and treasurers, managing direc- 
tors, directors or managers of corpora- 
tions, or of any voting rights of share- 
holders thereof, or 

(e) the extinguishment or modifica- 
cation of any rights accruing by virtue 
of any agreement, lease or licence for the 
purpose of searching for, or winning, any 
mineral or mineral oil; or the premature 
termination or cancellation of any such 
agreement, lease or licence, 


shall be deemed to be void on the 
ground that it is inconsistent with, or 
takes away or abridges any of the rights 
conferred by Article 14, Article 19 or 
Article 81: 


Provided that where such law is a 
law made by the Legislature of a State, 
the provisions of this article shall not 
apply thereto unless such law, having 
been reserved for the consideration of 
the President, has received his assent.” 
Clauses (b) and (c) of Article 89 refer- 
red to in Article 31-C read as under: 


“39. The State shall, in particular, 
direct its policy towards securing— 

(b) that the ownership and control of 
the material resources of the community 
are so distributed as best to subserve the 
common good; 


(c) that the operation of the econo- 
mic system does not result in the concen- 
tration of wealth and means of produc- 
tion to the common detriment: 
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1530. It would appear from the 
above that while Article 31-A dealt with 
a law providing for the acquisition by 
the State of any estate or of any rights 
therein or the extinguishment or modifi- 
cation of such rights or other matters 
mentioned in clauses (b) to (e) of that 
Article, Article $1-C relates to the secur- 
ing of the objective that the ownership 
and control of the material resources of 
. the community are so distributed as best 
to. subserve the common good and that 
operation of the economic system does 
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not result in the concentration of wealth 
and means of production to the common 
detriment. But for the difference in sub- 
jects, the language of the first clause of 
Article 31-A and that of the first part of 
Article 3l-C is identical. Both Arti- 
cles 31-A and 3]-C deal with right to 
property. Article 31-A deals with certain 
kinds of property and its effect is broadly 
speaking, to take those kinds of property 
from the persons who have rights in the 
said property. The objective of Arti- 
cle 31l-C is to prevent concentration of 
wealth and means of production and to 
ensure the distribution of ownership and 
control of the material resources of the 
community for the common good. Arti- 
cle 31-C is thus essentially an extension 
of the principle which was accepted in 
Article 31-A. The fact that the provi- 
sions of Art. 31-C are more comprehen- 
sive and have greater width compared to 
those of Article 31-A would not make any 
material difference. Likewise, the fact 
that Article 31-A deals with law provid- 
ing for certain subjects, while Arti- 
cle 81-C deals with law giving effect to 
the policy towards securing the princi- 
ples specified in clause (b) or clause (c) 
of Article 39, would not detract from the 
conclusion that Article 81-C is an exten- 
sion of the principle which was accepted 
in Article 31-A. Indeed, the legislature 
ia making a law giving effect to the policy 
of the State towards securing the princi- 
ples specified in clause (b) or clause (c) 
of Article 89 acts upon the mandate con- 
tained in Article 87, according to which 
the Directive Principles are fundamental 
in the governance of the country and it 
shall be the duty of the State to apply 
those principles in making laws. If the 
amendment of the Constitution by which 
Article 31-A was inserted was valid, I can 
see no ground as to how the Twenty-fifth 
Amendment relating to the insertion of 
the first part of Article 31-C can be held 
to be invalid. The validity of the First 
Améndment which introduced Article 31-A 
was upheld by this Court as long ago as 
1952 in the case of 1952 SCR 89 = (AIR 
1951 SC 458) (supra). Article 31-A having 
been held to be valid during all these 
years, its validity cannot now be ques- 
tioned on account of the doctrine of stare 
decisis. Though the period for which 
Sankari Prasad’s case stood unchallenged 
was not very long, the effects which have 
followed in the passing of the State laws 
on the faith of that decision as observed 
by Wanchoo, J., in Golak Nath’s case 
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{1967) 2 SCR 762 = (AIR 1967 SC 1648) 
are so overwhelming that we should not 
disturb the decision in that case uphold- 
ang the validity of the First Amendment. 
It cannot be disputed that millions of 
acres of land have changed hands and 
millions of new titles in agricultural ‘lands 
which have been created and the State 
laws dealing with agricultural land which 
have been passed in the course of the 
-years after the decision in Sankari Pra- 
sad’s case have brought about an agrarian 
revolution. Agricultural population cons- 
titutes a vast majority of the population 
in this country. In these circumstances, 
it would in my opinion be wrong. to hold 
now that the decision upholding the First 
Amendment was not correct, and thus dis- 
turb all that has been done during these 
years and create chaos into the lives of 
millions of our countrymen &vho have 
‘benefited by these laws relating to agra- 
rian reforms. I would, therefore, hold 
that this is one of the fittest cases in 
jwhich the principle of stare decisis should 
tbe applied. The ground which sustained 
the validity of clause (1) of Article 31-A, 
would equally sustain the validity of the 
first part of Article 81-C, I may in this 
context refer to the observations of 
Brandeis, J., in Leser v. Garnett, (1922) 
958 US 180 while upholding the validity 
of the 19th Amendment, according to 
which the right of citizens of the United 
States to vote shall not be denied or ab- 
ridged by the United States or by States 
on account of sex. This case negatived 
the contention that a vast addition to the 
electorate destroyed the social compact 
and the residuary rights of the States. 
Justice Brandeis observed: 


à 





- “This amendment is in character and 
phraseology precisely similar to the 15th. 
For each the same method of adoption 
avas pursued. One cannot be valid and 
the other invalid. That the 15th is valid 
.... has been recognized and acted upon 
for half a century. .... The suggestion 
that the 15th was incorporated in the 
Constitution not in accordance with law, 
but practically as a war measure which 
has been validated by acquiescence can- 
not be entertained.” 


1581. We may now deal with 
the second part of Article 31-C, 
according to which no law con- 
taining a declaration that it is for 


giving effect to the policy of State to- 
wards securing the principles specified in 
clause (b) or clause (c) of Article 89 shall 
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be called in question in any court on the 
ground that it does not give effect to 
such policy. The effect of the second 
part is that once the declaration contem- 
plated by that article is made, the vali- 
dity of such a law cannot be called in 
question in any court on the ground that 
it is inconsistent with or takes away or 
abridges any of the rights conferred by 
Articles 14, 19 or 81 of the Constitution. 
The declaration thus gives a complete 
protection to the provisions of law con- 
taining the declaration from being assail- 
ed on the ground’ of being violative of 
Articles 14, 19 or 31. However tenuous 
the connection of a law with the objec- 
tive mentioned in clause (b) and clause (c) 
of Article 89 may be and however viola- 
tive it may be of the provisions of Arti- 
cles 14, 19 and 81 of the Constitution, it 
cannot be assailed in a court of law on 
the said ground because of. the insertion 
of the declaration in question in the law. 
The result is that if an Act contains 100 
Sections and 95 of them relate to matters 
not connected with the objectives men- 
tioned in clauses (b) and (c) of Article 39 
but the remaining five sections have some 
nexus with those objectives and a decla- 
ration is granted by the Legislature in 
respect of the entire Act, the 95 sections 
which have nothing to do with the ob- 
jectives of clauses (b) and (c) of Arti- 
cle 89, would also get protection. It is 
well-known that State Legislatures are 
quite often swayed by local and regional 
considerations. It is not difficult to con- 
ceive of laws being made by a State 
Legislature which are directed against 
citizens of India who hail from other 
States on the ground that the residents 
of the State in question are economically 
backward. For example, a law might be 
made that as the old residents in the 
State are economically backward and 
those who have not resided in the State 
for more than three generations have an 
affluent business in the State or have 
acquired property in the State, they shall 
be deprived of their business and pro- 
perty with a view to vest the same in 
the old residents of the State. Such a law 
if it contains the requisite declaration, 
would be protected and it would not be 
permissible to assail it on the ground 
of being violative of Articles 14, 19 and 
Sl of the Constitution even though such 
a law strikes at the integrity and unity 


of the country. Such a law might also 
provoke the Legislatures of other States 
to make laws which. may discriminate in 
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the economic sphere against the persons 
hailing from the State which was the 
first to enact such discriminatory law. 
There would thus be a chain reaction of 
laws' which discriminate between the 
people belonging to cifferent States and 
which ih the very nature of things 
would have a divisive tendency from a 
national point of view. The second part 
of Article 381-C would thus provide 
cover for the making of laws with a re- 
gional or local bias even though such 
laws imperil the oneness of the nation 
and contain the dangerous seeds of 
national disintegration. The classic 
‘words of Justice Holmes have a direct 
application to a situation like this. Said 
the great Judge: 


“I do not think the United States 

would come to an end if we lost our 
power to declare an Act of Congress 
void. I do think the Union would 
be imperiled if we could not make that 
declaration as to the laws of the several 
States.” (Holmes, Collected Legal Papers 
(1920) 295-96). 
The fact that the assent of the President 
would have to be obtained for such a 
law might not provide an effective safe- 
guard because occasions can well be visu- 
alized when the State concerned might 
pressurise the Centre and thus secure the 
assent of the President. Such occasions 
would be much more frequent when the 
party in power at the Centre has to de- 
pend upon the political support of a 
regional party which is responsible for 
the Jaw in question passed by the State 
Legislature. 


15382. It seems that while incor- 
porating the part relating to declaration 
in Article 31-C, the sinister implications 
of this part were not taken into account 
and its repercussions on the unity of the 
country were not realised. In deciding 
the question relating to the validity of 
this part of Article 31-C, we should not, 
in my opinion, take too legalistic a view. 
A legalistic judgment would indeed be 
a poor consolation if it affects the 
unity of the country. It would be ap- 
posite in this context to reproduce a pass- 
age from Storys Commentaries on the 
Constitution of the United States wherein 
he adopted the admonition of Burke with 
a slight variation as under: 


“The remark of Mr. Burke may, with 
a very slight change of phrase be ad- 
dressed as an admonition to all those, 
who are called upon to frame, or to inter- 


Kesavananda y. dtate or Kerala (Knanna J.) 


fr. i. Kea 


pret a constitution. Government is @ 
practical thing made for the happiness of 
mankind, and not to furnish out a specta-- 
cle of uniformity to gratify the schemes. 
of visionary politicians. The business o£ 
those, who are called to administer it, is 
to rule, and not to wrangle. It would 
be a poor compensation, that one had 
triumphed in a dispute, whilst we had 
lost an empire; that we had frittered 
down a power, and at the same time had: 
destroyed the republic (para 456).” 


1583. The evil consequences. 
which would flow from the second part 
of Article 31-C would not, however, be 
determinative of the matter. I would 
therefore examine the matter from a legal 
angle. In this respect I find that there 
can be three types of constitutional | 
amendments which may be conceived to 
give protéttion to legislative measures 
and make them immune from judicial 
scrutiny or attack in court of law. 


1534. . According to the first type, 
after a statute has already been enacted 
by the Legislature a constitutional 
amendment is made in accordance with 
Article 868 and the said statute is insert- 
ed in the Ninth Schecule under Art. 31-B. 
Such a statute or any of the provisions 
thereof cannot be struck down in a court 
of law and cannot be deemed to be void 
or ever to have become void on the 
ground that the statute or any provision 
thereof is inconsistent with or takes away 
or abridges any of the rights conferred by 
any provision of Part HI. In such a case, 
the provisions of the entire statute are 
placed before each House of Parliament. 
It is open to not less than one-half of 
the members of each House and not less 
than two-thirds of the members of each. 
House voting and present after applying 
their mind to either place the statute in 
the Ninth Schedule in its entirety or a 
part thereof or not tc do so. It is only 
if not less than one-half of the total mem- 
bers of each House of Parliament and 
not less than two-thirds of the members 
present and voting in each House decide 
that the provisions of a particular statute 
should be protected under Article 31-B 
either in their entirety or partly that the 
said provisions are inserted in the Ninth 
Schedule. A constitutional amendment of 
this type relates to an existing statute of 
which the provisions can be examined by 
the two Houses of Parliament and gives 
protection to the statute from being 
struck down on the ground of being vio- 
lative of any provision of Part III of the 


1973 


Constitution. Such an amendment was 
introduced by the Constitution (First 
Amendment) Act, 1951 and its validity 


was upheld in Sankari Prasaďs case 
(supra). 
1535. The second type of constitu- 


tional amendment is that where the cons- 
titutional amendment specifies the sub- 
ject in respect of which a law may be 
made by the Legislature and the amend- 
ment also provides that no law made in 
respect of that subject shall be deemed to 
be void on the ground that it is incon- 
sistent with or takes away or abridges 
any of the rights conferred by Part ITI 
of the Constitution. In such a case the 
law is protected even though it violates 
the provisions of Part III of the Consti- 
tution. It is, however, open in such a 
case to the court, on being moved by an 
agerieved party, to see whether the law 
has been made for the purpose for which 
there is constitutional protection. The law 
is thus subject to judicial review and can 
be struck down if it is not for the pur- 
` pose for which protection has been af- 
forded by the constitutional amendment. 
To this category belong the laws made 
under Article 31-A of the Constitution 
which has specified the subjects for which 
laws might be made, and gives protec- 
tion to those laws. It is always open to 
a party to assail the validity of such a 
law on the ground that it does not relate 
to any of the subjects mentioned in Arti- 
cle 31-A. It is only if the court finds 
that the impugned law relates to a sub- 
ject mentioned in Article 31-A that the 
protection contemplated by that article 
would be afforded to the impugned law 
and not otherwise. Article 31-A was intro- 
duced by the Constitution (First Amend- 
ment) Act, 1951 and as mentioned earlier, 
the validity of the First Amendment was 
upheld in Sankari Prasad’s .case (supra). 


1586. The third type of constitu- 
tional amendment is one, according to 
which a law made for a specified object 
is protected from attack even though it 
violates Articles 14, 19 and 31. The 
constitutional amendment further pro- 
vides that the question as to whether the 
law is made for the specified object is 
not justiciable and a declaration for the 
purpose made by the legislature is suf- 
ficient and would preclude the Court 
from going into the question as to whe- 
ther the law is made for the object 
prescribed by the constitutional amend- 
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ment. To such category belongs that 
part of Twentyfifth Amendment which 
inserted Article 31-C when taken along 


with its second part. The law made 
under Article 31-C is not examined andi 
approved for the purpose of protection. 
by not less than one-half of the members. 
of each House of Parliament and not 
less than two-thirds of the members pre- 
sent and voting in each House, as is ne~ 
cessary in the case of laws inserted in the 
Ninth Schedule of the Constitution. Nor 
can the law made under Article 31-C be 
subject of judicial review with a view to 
find out whether the law has, in fact, 
been made for an object mentioned in, 
Article 9$1-C. Article 81-C thus de- 
parts from the scheme of Arti- 
cle 31-A, because while a judicial re- 
view is permissible under Article 81-A 
to find out as to whether a Jaw has been. 
made for any of the objects mentioned: 
in Article $1-A, such a judicial review 
has been expressly prohibited under Arti- 
cle 81-C. The result is that even if è 
Jaw made under Article 31-C can be 
shown in court of law to have been en- 
acted not for the purpose mentioned in. 
Article 31-C but for another purpose, the 
law would still be protected and cannot 
be assailed on the ground of being vio- 
lative of Articles 14, 19 and 31 of the 
Constitution because of the declaration 
made by the legislature as contemplated 
by second part of Article 31-C. It may 
also be mentioned in this context that 
such a law can be passed by a bare 
majority in a legislature even though only 
the minimum number of members requir- 
ed by the quorum, which is generally 
one-tenth of the total membership of the 
legislature, are present at the time the 
law is passed. 


1537. The effect of the above 
amendment is that even though a law is 
in substance not in furtherance of the 
objects mentioned in Article 89 (b) and 
(c) and has only a slender connection 
with those objects, the declaration made- 
by the Legislature would stand in the 
way of a party challenging it on the 
ground that it is not for the furtherance- 
of those objects. A power is thus being 
conferred upon the Central and State 
Legislatures as a result of this provisiom 
to make a declaration in respect of any- 
law made by them in violation of the 
provisions of Articles 14, 19 and 31 and 
thus give it protection from being assail- 
ed on that ground in a court of law. The 
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result is that even though for the pur- 
‘pose of making an amendment of the 
Constitution an elaborate procedure is 
provided in Article 368, power is now 
given to a simple majority in a State or 
Central Legislature, in which only the 
minimum number of members are pre- 
sent to satisfy the requirement of quo- 
rum, to make any law in contravention 
of the provisions of Articles 14, 19 and 31 
and make it immune from attack by in- 
serting a declaration in that law. It is 
‘natural for those who pass a law to en- 
tertain a desire that it may not be struck 
down. There would, therefore, be an in- 
-Clination to make an Act immune from 
attack by inserting such a declaration 
‘even though only one or two provisions 
‘of the Act have a connection with the 
objects mentioned in Art. 89 (b) and (c). 
Articles 14, 19 and 81 can thus be reduc- 
ed to a dead letter, an ineffective pur- 
poseless showpiece in the Constitution. 


1538. The power of making an 
amendment is one of the most important 
powers which can be conferred under the 
‘Constitution. As mentioned earlier, ac- 
cording to Finer, the amending clause is 
so fundamental to a constitution that it 
may be called the constitution itself, 
while according to Burgess, the amending 
clause is the most important part of a 
‘Constitution. This circumstance accounts 
for the fact that an elaborate procedure 
is prescribed for the amending of the 
constitution. The power of amendment 
being of such vital importance can nei- 
ther be delegated nor can those vested 
with the authority to amend abdicate that 
power in favour of another body. Fur- 
ther, once such a power is granted, either 
directly or in effect, by a constitutional 
amendment to the State Legislatures, it 
would be difficult to take away that 
power, because it can be done only by 
means of a constitutional amendment and 
the States would be most reluctant, hav- 
ing got such a power, to part with it. 
In empowering a State Legislature to 
make laws violative of Articles 14, 19 and 
31 of the Constitution and in further 
empowering the State Legislature to 
make laws immune from attack on the 
ground of being violative of Articles 14, 
19 and 31 by inserting the requisite de- 
claration, the authority vested with the 
power to make amendment under Arti- 
cle 368 (viz., the prescribed majority in 
‘each House of Parliament) has, in effect, 
‘delegated or granted the power of mak- 
‘ing amendment in important respects to a 
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State Legislature. Although the objects 
for which such laws may be made have 
been specifedæ the effect of the latter 
part cf Article 81-C relating to the dec- 
laration is that the law in question may 
relate even to objects which have not 
been specified. Article 31-C taken along 
with the second part relating to the dec- 
laration departs from the scheme of Arti- 
cle 31-A because while the protection af- 
forded by Article 31-A is to laws made for 
specified subjects, the immunity granted 
under Article 31-C can be availed of even 
by laws which hav2 not been made for 
the specified objects. The law thus made 
by the State Legisletures would have the 
effect of pro tarto amendment of the 
Constitution. Such a power, as pointed 
out earlier, can be exercised by the State 
Legislature by a simple majority in a 
House wherein the minimum number of 
members required py the rule of quo- 
rum are present. 


1539. In Re Initiative and Refe- 
rendum Act 1919 AC 985 = (AIR 1919 
PC 145) the Judicial Committee after re- 
ferring to a previous decision wherein 
the Legislature of Ontario was held en- 
titled to entrust tc a Board of Com- 
missiorers authority to enact regulations 
relating to Taverns cbserved on page 945: 


“But it does nct follow that it can 
create and endow with its own capacity 
a new legislative power not created by 
the Act to which it owes its own exis- 
tence. Their Lordships de no more than 
draw attention to the gravity of the cons- 
titutional questions which thus arise.” 
If it is impermissible for a legislature to 
create and endow with its own capacity 
a legislative power not created by the 
Act to which it owes its own existence, 
it should, in my opinnon, be equally im- 
permissible in the face of Article 868 in 
its present form under our Constitution, 
for the amending authority to vest its 
amending power in another authority like 
a State Legislature. It has to be empha- 
sised in this contex: .that according to 
Article 368, an amendment of this Cons- 
titution may be initiated only by the in- 
troduction of a Bill for the purpose in 
either House of Parliament. The word 
“only” has a significance and shows that 
as long as Article 868 exists in its pre- 
sent form, the other methods of amend- 
ment are ruled out. 


1540. It may be mentioned that 
apart from the question of legislative 
competence, the articles for the violation 
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‘of which statutes have been quashed in 
overwhelming majority of cases are Arti- 
cles 14, 19 and 81. The*question as to 
whether the impugned statute is beyond 
legislative competence can be agitated 
despite the protection of Article 31-C in 
the same way as that question can be 
agitated despite the protection of Arti- 
cle 31-A, but in other respects, as would 
appear from what has been stated above, 
Article 31-C goes much beyond the scope 
‘of Articles 31-A and 81-B. 


1541. In a federal system where 
the spheres of legislative powers are dis- 
tributed between the Central Legislature 
and the State Legislatures, there has to 
be provided a machinery to decide in 
case of a dispute as to whether the law 
made by the State Legislatures encro- 
aches upon the field earmarked for the 
Central Legislature as also a dispute whe- 
ther a law made by the Central Legisla- 
ture deals with a subject which can be 
exclusively dealt with by the State 
Legislatures. This is true not only of a 
federal system but also in a constitutional 
‘set up like ours wherein the Constitution- 
makers, though not strictly adopting the 
federal svstem, have imbibed the features 
‘ef a federal system by distributing and 
setting apart the spheres of legislation 
between the Central Legislature and the 
State Legislatures. The machinery for 
the resolving of disputes as to whether 
the Central Legislature has trespassed 
‘upon the legislative field of the State 
Legislatures or whether the- State Legis- 
Jatures have encroached upon the legis- 
lative domain of the Central Legislature 
‘is furnished by the courts and they are 
‘vested with the powers of judicial review 
to determine the validity of the Acts pass- 
ed by the legislatures. The power of 
judicial review is, however, confined not 
merely to deciding whether in making 
the impugned laws the Central or State 
Legislatures have acted within the four 
corners of the legislative lists earmarked 
for them; the courts also deal with the 
question as to whether the laws are made 
in conformity with and not in vio- 


Yation of the other provisions of 
the Constitution. Our Constitution- 
makers have provided for fundamen- 


‘tal rights in Part III and made them jus- 
ticiable. As long as some fundamental 
‘rights exist and are a part of the Consti- 


‘tution, the power of judicial review has 
also to be exercised with a view to see 
‘that the guarantees afforded by those 
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rights are not contravened. Dealing with 
draft Article 25 (corresponding to present 
Article 32 of the Constitution) by which 
a right is given to move the Supreme 
Court for enforcement of the fundamen- 
tal rights, Dr. Ambedkar speaking in the 
Constituent Assembly on December: 9, 
1948 observed: 


“If I was asked to name any. parti- 
cular article in this Constitution as the 
most important — an article without 
which this Constitution would be a nulli- 
ty — I could not refer to any other arti- 
cle except this one. It is the very soul 
of the Constitution and the very heart of 
it and I am glad that the House has rea- 
lised its importance.” (CAD debates Vol. 
VII, page 953). 

Judicial review has thus become an integ- 
ral part of our constitutional system and 
a power has been vested in the High 
Courts and the Supreme Court to decide 
about the constitutional validity of provi- 
sions of statutes. If the provisions of the 
statute are found to be violative of any 
article of the Constitution, which is the 
touchstone for the validity of all laws, 
the Supreme Court and the High Courts 
are empowered to strike down the said 
provisions. The one sphere where there 
is no judicial review for finding out whe- 
ther there has been infraction of the 
provisions of Part III and there is no 
power of striking down an Act, regula- 
tion or provision even though it may be 
inconsistent with or takes away or 
abridges any of the rights conferred by 
Part III of the Constitution is that in- 
corporated in Article 31-B taken along 
with the Ninth Schedule. Article 31B 
was inserted, as mentioned earlier, by the 
Constitution (First Amendment) Act. 
According to Article 81-B, none of the 
Acts and regulations specified in the Ninth 
Schedule nor any of the provisions there- 
of shall be deemed to be void or ever to 
have become void on the ground that 
such Act, regulation or provision is in- 
consistent with or takes away or abridges 
any of the rights conferred by any provi- 
sion of Part IIL of the Constitution. The 
one thing significant to be noted in this 
connection, however, is that the power 
under Article 81-B of exclusion of judi- 
cial review, which might be undertaken 
for the purpose of finding whether there 
has been contravention of any provision 
of Part III, is exercised not by the legis- 
lature enacting the impugned law but by 
the authority which makes the constitu- 
tional amendment under Article 368, viz., 
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the prescribed majority. in each House of 
Parliament. Such a power is exercised in 
respect of an existing statute of which 
the provisions can be scrutinized before 
it is placed in the Ninth Schedule. It is 
for the prescribed majority in each House 
to -decide whether the particular statute 
should be placed in the Ninth Schedule, 
and if so, whether it should be placed 
there in its entirety or partly. As against 
that, the position under Article 31-C is 
that though judicial review has been ex- 
cluded by the authority making the cons- 
titutional amendment, the law in respect 
of which the judicial review has been ex- 
cluded is one yet to be passed by the 
legislatures. Although the object for 
which such a law can be enacted has 
been specified in Article 31-C, the power 
to decide as to whether the law enacted 
is for the attainment of that object has 
been vested not in the courts but in the 
very legislature which passes the law. The 
vice of Article 31-C is that even if the 
law enacted is not for the object men- 
tioned in Article 9$1-C, the declaration 
made by the legislature precludes a party 
from showing that the law is not for that 
object and prevents a Court from going 
into the question as to whether the law 
enacted is really for that object. The 
kind of limited judicial review which is 
permissible under Article 31-A for the 
purpose of finding as to whether the 
law enacted is for the purpose mentioned 
in Article 31-A has also been done away 
with under Article 31-C. The effect of 
the declaration mentioned in Article 81-C 
is to grant protection to the law enacted 
by a legislature from being challenged on 
grounds of contravention of Articles 14, 
19 and 81 even though such a law can 
be shown in the Court to have not been 
enacted for the objects mentioned in 
Article 31-C. Our Constitution postula- 
tes Rule of Law in the sense of supre- 
macy of the Constitution and the laws 
as opposed to arbitrariness. The vesting 
of power of exclusion of judicial review 
in a legislature, including State Legisla- 
ture, contemplated by Article 81-C, in 
my opinion, strikes at the basic structure 
of the Constitution. The second part of 
Article 3]1-C thus goes beyond the per- 
missible limit of what constitutes amend- 
ment under Article 868. 


1542. It has been argued on be- 
half of the respondents that the declara- 
tion referred to in Article 31-C would not 
preclude the court from finding whether 
a law is for giving effect to the policy of 
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the State towards securing the principies 
specified in clauses (b) and (c) of Arti- 
cle 89 and that if an enactment is found 
by the court to be not for securing the 
aforesaid objectives, the protection of 
Article 81-C would not be available for 
such legislation. 


1548. I find it difficult to accede 
to this contention in view of the langu- 
age of Article 31-C pertaining to the dec- 
laration. The above contention would 
have certainly carried weight if the second 
part of the article relating to the decla- 
ration were not there. In the absence of 
the declaration in question, it would be 
open to, and indeed necessary, for the 
court to find whether the impugned law 
is for giving effect to the policy of the 
State towards securing the principles spe~ 
cified in clauses (b) or (c) of Article 39 
before it can uphold the validity of the 
impugned law under Article 31-C. Once, 
however, a Jaw contains such a declara- 
tion, the declaration would stand as bar 
and it would not be permissible for the 
Court to find whether the impugned law 
is for giving effect to the policy men- 
tioned in Article 81-C. Article 31-C pro- 
tects the law giving effect to the policy 
of the State towards securing the princi~ 
ples specified in clauses (b) or (c) of 
Article 39 and at the same time provides 
that no law containing a declaration that 
it is for giving effect to such policy shall 
be called in question in any court on the 
ground that it does not give effect ta 
such policy. It is, therefore, manifest 
that once a law contains the requisite 
declaration, the court would be preclud~ 
ed from going into the question that the 
law does not give effect to the policy of 
the State towards securing the principles 
specified in clauses (b) or (c) of Arti- 
cle 39. In view of the conclusive nature 
of the declaration, it would, in my opin- 
ion, be straining the language of Arti- 
cle 81-C to hold that a court can despite 
the requisite declaration go into the ques- 
tion that it does not give effect to the 
policy of the State towards securing the 
principles specified in clauses (b) or (c} 
of Article 39. The result is that if a law 
contains the declaration contemplated by 
Article 31-C, it would have complete pro~. 
tection from being challenged on the 
ground of being violative of Articles 14, 
19 and 81 of the Constitution, irrespec- 
tive of the fact whether the law is or is 
not for giving effect to the policy of the 
State towards securing the principles spe- 
cified in clauses (b) or (c) of Article 39, 
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To put it in other words,. even those 
laws which do not give effect to the 
policy of the State towards securing the 
principles specified in clauses (b) or (c) of 
Article 39 would also have the protec- 
tion if they contain the declaration men- 
tioned in Article 31-C. . 


1544. I am also of the view that 

the validity of the latter part of Arti- 
cle 81-C relating to declaration cannot 
pe decided on the basis of any conces- 
sion made during the course of argu- 
ments on behalf of the respondents. 
Such a concession if not warranted by 
the language of the impugned provision, 
cannot be of much avail. Matters relat- 
ing to construction of an article of the 
Constitution or the constitutional validi- 
ty of an impugned provision have to be 
decided in the light of the relevant pro- 
visions and a concession made by the 
State counsel or the opposite counsel 
would not absolve the Court from deter- 
mining the matter independently of the 
concession. A counsel may sometimes 
make a concession in order to secure 
favourable verdict on another important 
point; such a concession would, how- 
ever, not be binding upon another coun- 


sel. It is well-settled that admission or 
“concession made on a point of law by 
the counsel is not binding upon the 


party represented by the- counsel, far 
fess would such admission or concession 
preclude other parties from showing that 
the concession was erroneous and not 
justified in law. It may, therefore, be 
faid down as a broad proposition that 
‘constitutional matters cannot be disposed 
of in terms of agreement or compromise 
between the parties, nor can the decision 
gn such disputes in order to be binding 
upon others be based upon a concession 
even though the concession emanates 
from the State counsel. The concession 
has to be made good and justified in 
the light of the relevant provisions. 
1545. The position as it emerges 
is that it is open to the authority amend- 
ing the Constitution to exclude judicial 
review regarding the validity of an exist- 
ing statute. It is likewise open to the 
said authority to exclude judicial review 
regarding the validity of a statute which 
might be enacted by the legislature in 
future in respect of a specified subject. 
In such an event, judicial review is not 
excluded for finding whether the statute 
‘thas been enacted in respect of the speci- 
fied subject. Both the above types of 
constitutional amendments are permissi- 
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ble under Article 368. What is not per- 
missible, however, is a third type of 
constitutional amendment, according to 
which the amending authority not mere- 
ly excludes judicial review regarding the 
validity of a statute which might be 
enacted by the legislature in future »in 
respect of a specified subject but also 
excludes judicial review for finding whe- 
ther the statute enacted by the legisla- 
ture is in respect of the subject for 
eae judicial review has been exclud- 
ed. 


1546. In exercising the power of 
judicial review, it may be mentioned that 
the Courts do not and cannot go into 
the question of wisdom behind a legisla- 
tive measure. The policy decisions have 
essentially to be those of the legislatures. 
It is for the legislatures to decide as to 
what laws they should enact and bring 


on the statute book. The task of the 
Courts is to interpret the laws 
and to adjudicate about their vali- 


dity, they neither approve nor disap- 
prove legislative policy. The office of 
the Courts is to ascertain and declare 
whether the impugned legislation is in 
consonance with or in violation of the 
provisions of the constitution. Once the 
Courts have done that, their duty ends. 
The Courts do not act as superlegislature 
to suppress what they deem to be unwise 
legislation for if they were to do so the 
Courts will divert criticism from the 
legislative door where it belongs and 
will thus dilute the responsibility of 
the elected representatives of the people. 
As was observed by Shri Alladi Krishna- 
swamy Iyer in his speech in the Constitu- 
ent Assembly on September 12, 1949. “The 
Legislature may act wisely or unwisely. 
The principles formulated by the Legisla- 
ture may commend themselves to a 
Court or they may not. The province of 
the Court is normally to administer the 
law as enacted by the Legislature with- 
in the limits of its power.” 


1547. In exercising the power of 
judicial review, the Courts cannot be 
oblivious of the practical needs of the 
government. The door has to be left 
open for trial and error. Constitutional 
law like other mortal contrivances has 
to take some chances. Opportunity must 
be allowed for vindicating reasonable be- 
lief by experience. Judicial review is not 
intended to create what is sometimes 
called Judicial Oligarchy, the Aristrocracy 
of the Robe, Covert Legislation, or 
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` Judge-made law. The proper forum to 
fight for the wise use of the legislative 
` authority is that of public opinion and 
legislative assemblies. Such contest can- 
not be transferred to the judicial arena. 
That all constitutional interpretations 
have political consequences should not 
obliterate the fact that the decision has 
to be arrived at in the calm and dispas- 
sionate®: atmosphere of the court room, 
that Judges in order to give legitimacy 
to their decision have to keep aloof from 
the din and controversy of politics and 
that the fluctuating fortunes of rival poli- 
tical parties can have for them only aca- 
demic interest. Their primary duty is te 
uphold the constitution and the laws 
without fear or favour and in doing so, 
they cannot allow any political ideology 
or economic theory, which may have 
caught their fancy, to colour the decision. 
The sobering reflection has always to be 
there that the constitution is meant not 
merely for people of their way of think- 
ing but for people of fundamentally dif- 
fering views. As observed by Justice 
Holmes while dealing with the Four- 
teenth Amendment to the U. S. Consti- 
tution: 

“The Fourteenth Amendment does 

not enact Mr. Herbert Spencers Social 
Statics. .... Some of these laws embody 
convictions or prejudices which judges 
are likely to share. Some may not. But 
a constitution is not intended to embody 
a particular economic theory, whether of 
paternalism and the organic relation of 
the citizen to the State or of laissez faire. 
It is made for people of fundamentally 
differing views, and the accident of our 
finding certain opinions natural and fami- 
liar or novel and even shocking ought not 
to conclude our judgment upon the ques- 
tion whether statutes embodying them 
conflict with the Constitution of the Uni- 
ted States.” (see Mr. Justice Holmes pages 
82-83 (1981 Edition).) 
It would also be pertinent in this context 
to reproduce the words of Patanjali Sastri, 
C. J., in the case of State of Madras v. 
V. G. Row, 1952 SCR 597 = (AIR 1952 
SC 196) while dealing with reasonable 
restrictions: 

“In evaluating such elusive factors 
and forming their own conception of what 
is reasonable, in all the circumstances of 
a given case, it is inevitable that the 
social philosophy and the scale of values 
of the judges participating in the deci- 
sion should play an important part, and 
the limit to their interference with legis- 


lature, including a State Legislature, of! 


A IR. 


lative judgment in such cases can only 
be dictated by their sense of responsibili<. 
ty and self-restraint and the sobering re- 
flection that the Constitution is meant 
not only for people of their way of think-. 
ing but for all, and that the majority. 
of the elected representatives of the peo~ 
ple have, in authorising the imposition. 


of the restrictions, considered them to be ` 


reasonable.” 


1548. In my opinion, the second f 
part of Art. 31-C is liable to be quashed 
on the following grounds : 


(1) It gives a carte blanche to thek 
Legislature to make any law violative of}, 
Arts. 14, 19 and 81 and make it immune} 
from attack by inserting the requisite} 
declaration. Article 31-C taken along with} 
its second part gives in effect the power! 
to the Legislature, including a State! 
Legislature, to amend the Constitution. 

(2) The legislature has been made 
the final authority to decide as to whe- 
ther the law made by it is for the objects} 
mentioned in Art. 31-C. The vice of se-} 


object mentioned in Art. $1-C, the dec- 
laration made by the Legislature preclu-f- 
des a party from showing that the law} 
is not for that object and prevents a 
Court from going into the question as to} 
whether the law enacted is really forf 
that object. The exclusion by the Legis-| 


even that limited judicial review strikes}. 
at the basic structure of the Constitution. 
The second part of Art. 31-C goes beyond}, 
the permissible limit of what constitutes! 
amendment under Art. 868. 

The second part of Art. 81-C can be 
severed from the remaining part of Arti- 
cle 31-C and its invalidity would not 
affect the validity of the remaining part.. 
I would, therefore, strike down the follow~ 
ing words in Art. 81-C: 


“and no law containing a declaras. 
tion that it is for giving effect to such. 
policy shall be called in question in any 
Court on the ground that it does not give 
effect to such policy.” 


1549. We may now deal with the 
Constitution (Twentyninth Amendment) 
Act. This Act, as mentioned earlier, in~ 
serted the Kerala Act 35 of 1969 and the- 
Kerala Act 25 of 1971 as entries Nos. 65 
and 66 in the Ninth Schedule to the Con-. 
stitution. I have been able to find neo. 
infirmity in the Constitution (Twentyninth: 
Amendment) Act. It may be mentioned 





if 


1973 


that an argument was advanced before us 
that Arts. 81-B and 31-A are linked to- 
gether and that only those enactments 
can be placed in the Ninth Schedule as 
fall within the ambit of Art. 31-A. Such 
a contention was advanced in the case of 
N. B. Jeejeebhoy v. Asst. Collector, Thana 
Prant, Thana, (1965) 1 SCR 636 = (AIR 
1965 SC 1096). Repelling the contention 
Subba Rao, J. (as he then was) speaking 
for the Constitution Bench of this Court 
observed : 


“The learned Attorney-General con- 
tended that Art. 31-A and Art. 31-B 
should be read together and that if so 
read Art. 31-B would only illustrate cases 
that would otherwise fall under Art. 31-A 
and, therefore, the same construction as 
put upon Art. 31-B should also apply to 
Art. 81-A of the Constitution. This con- 
struction was sought to be based upon 
the opening words of Art. 31-B, namely, 
‘without prejudice to the generality of the 
provisions contained in Art. 31-4. We 
find it difficult to accept this argument. 
The words ‘without prejudice to the gene- 
rality of the provisions’, indicate that the 
Acts and regulations specified in the Ninth 
Schedule would have the immunity even 
if they did not attract Art. 31-A of the 
Constitution. If every Act in the Ninth 
Schedule would be covered by Art. 31-A, 
this article would become redundant. 
Indeed, some of the Acts mentioned 
therein, namely, items 14 to 20 and many 
other Acts added to the Ninth Schedule, 
do not appear to relate to estates as 
defined in Art. 31-A (2) of the Constitu- 
tion. We, therefore, hold that Art. 31-B 
is not governed by Art. 31-A. and that 
Art. 81-B is a constitutional device to 
place the specified statutes beyond any 
attack on the ground that they infringe 
Part III of the Constitution.” 


I see no cogent ground to take a different 
view. In the result I uphold the validity 
of the Constitution (Twentyninth Amend- 
ment) Act. 


1550. I may now sum up my con- 
clusions relating to power of amendment 
under Art. 868 of the Constitution as it 
existed before the amendment made by 
the Constitution (Twentyfourth Amend- 
ment) Act as well as about the validity 
of the Constitution (Twenty-fourth Am- 
endment) Act, the Constitution (Twenty- 
fifth Amendment) Act and the Constitution 
(Tweny-ninth Amendment) Act: 


(i) Article 868 contains not only the 
procedure for the amendment of the Con- 
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stitution but alsg confers the power of 
amending the Constitution, 

(ii) Entry 97 insList I of the Seventh 
Schedule of the Constitution does not 
cover the subject of amendment of. the 
Constitution. 

(iii) The word “law” in Art. 13 (2) does} 
not include amendment of the Constitu-} 
tion. It has reference to ordinary piece} 
of legislation. It would also in view ofi 
the definition contained in clause (a) off 
Art. 18 (8) include an ordinance, order,} 
bye-law, rule, regulation, notification,)}, 
custom or usage having in the territory” 
of India the force of law. 

(iv) Provision for amendment of the 
Constitution is made with a view to over- 
come the difficulties which may be en- 
countered in future in the working of the 
Constitution. No generation has a mono- 





.poly of wisdom nor has it a right to place 


fetters on future generations to mould 
the machinery of governments. If no 
provision were made for amendment of 
the Constitution, the people would have: 
recourse to  extra-constitutional method: 
like revolution to change the Constitu- 
tion, 


(v) Argument that Parliament caw 
enact legislation under entry 97, List I of 
Seventh Schedule for convening a Con- 
stituent Assembly or holding a referen-. 
dum for the purpose of amendment of 
Part III of the Constitution so as to take 
away or abridge fundamental rights is 
untenable. There is no warrant for the- 
proposition that as the amendments under 
Art. 868 are not brought about through. 
referendum or passed in a Convention: 
the power of amendment under Art. 368: 
is on that account subject to limitations.. 


(vi) The possibility that power of am-- 
endment may be abused furnishes no: 
ground for denial of its existence. The 
best safeguard against abuse of power is 
public opinion and the good sense of the 
majority of the members of Parliament. 
It is also not correct to assume that if 
Parliament is held entitled to amend 
Part III of the Constitution, it would 
automatically and necessarily result in, 
abrogation of all fundamental rights. 


(vii) The power of amendment under, 
Art. 868 does not include the power tol 
abrogate the Constitution nor does it in- 
clude the power to alter the basic struc- 
ture or framework of the Constitution. 
Subject to the retention of the basic 
structure or framework of the Constitu- 
tion, the power of amendment is plenary 
and includes within itself the power tol 


Şe 
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„amend the various articles off the. ‘Con- 
-lsitution, including those relating -to fun- 
‘damental rights as well as those which 


t 
’ 





(No part of a fundamental right can claim 
immunity from amendatory process by 
being described as the essence or core of 
“that right. The power of amendment 
would also include within itself the power 
is add, alter or repeal the various arti- 
cles, 

(viii) Right to property does not per- 
‘tain to basic structure or framework of 
ithe Constitution. 

(ix) There are no implied or inherent 
limitations on the power of amendment 
apart from those which inhere and are 
implicit in the word “amendment”. The 
said power can also be not restricted by 
reference to natural or human rights. Such 
rights in order to be 
Court of law must become a part of the 
statute or the Constitution. 

(x) Apart from the part of the Pre- 
ramble which relates to the basic struc- 
ture or framework of the Constitution, the 
Preamble does not restrict the power of 
amendment. 

(xi) The Constitution (Twentyfourth 
Amendment) Act does not suffer from any 
anfirmity and as such is valid. 

(xii) The amendment made in Art, 81 
py the Constitution (Twentyfifth Amend- 
ment) Act is valid. 

(xiii) The first part of Art. 81-C in- 
troduced by the Constitution (Twentyfifth 
Amendment) Act is valid. The said part 
is as under: 


“31-C. Notwithstanding anyhing con- 
tained in Art. 13, no law giving effect to 
the policy of the State towards securing 
the principles specified in clause (b) or 
clause (c) of Art. 39 shall be deemed to 

De void on the ground that it is incon- 
sistent with, or takes away or abridges 
any of the rights conferred by Art. 14, 
Art. 19 or Art. 31: 


Provided that where such law is 
made by the Legislature of a State, the 
‘provisions of this article shall not apply 
thereto unless such law, having been re- 
served for the consideration of the Pre- 
sident, has received his assent.” 

(xiv) The second part of Art. 81-C 
contains the seed of national disintegra- 
tion and is invalid on the following two 
grounds : 

(1) It gives a carte blanche to the 
‘Legislature to make any law violative of 
Arts. 14, 19 and 31 and make it immune 
‘from attack by inserting the requisite dec- 
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Imay be said to relate to essential features. ` 


enforceable in a’ 
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laration. Article 31-C taken along with 
its second part gives in effect the power 
to the Legislature, including a State 
Legislature, to amend the Constitution in 
important respects, 


(2) The legislature has been made the 
final authority to decide as to whether 
the law made by it is for the objects 
mentioned in Art. 31-C. The vice of 
second part of Art. 31-C lies in the fact 
that even if the law enacted is not for 
the object mentioned in Art. 31-C, the 
declaration made by the Legislature pre- 
cludes a party from showing that the 
law is not for that object and prevents a 
Court from going into the question as to 
whether the law enacted is really for that 
object. The exclusion by the Legislature, 
including a State Legislature, of even 
that limited judicial review strikes at the 
basic structure of the Constitution. The 
second part of Art. 81-C goes beyond the 
permissible limit of what constitutes am- 
endment under Art. 368. 


The second part of Art. 31-C can be 
severed from the remaining part of Arti- 
cle 81-C and its invalidity would not 
affect the validity of the remaining part. 
I would, therefore, strike down the 
following words in Art. 31-C: 

“and no law containing a declaration 
that it is for giving effect to such policy 
shall be called in question in any Court 
on the ground that it does not give effect 
to such policy.” 

(xv) The Constitution (Twentyninth 
Amendment) Act does not suffer from any 
infirmity and as such is valid. 


1551. The petition shall now be 
posted for hearing before the Constitu- 
tion Bench for disposal in the light of 
our findings. 


MATHEW, J.: 1552. In the cases 
before us, the Constitution of our 
country, in its most vital parts has to 
be considered and an opinion express- 
ed which may essentially influence 
the destiny of the country. It is dif- 
ficult to approach the question with- 
out a deep sense of its importance and 
of the awesome responsibility involv- 
ed in its resolution. 


1553. I entertain little doubt 
that in important cases it is desirable 
for the future development of the law 
that there should be plurality of opi- 
nions even if the conclusion reached 
is the same. There are dangers in 
there being only one opinion. “Then 
the statements in it have tended to be 
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treated as definitions and it is not the 
function of a Court to frame defini- 
tions. Some latitude should be left for 
future developments. The true ratio of 
a decision generally appears more 
clearly from a comparison of two or 
more statements in different words 
which are intended to supplement 
each other” see Lord Reid in Gallie v. 
Lee, (1970) 3 WLR 1078. In Cassell & 
Co. Ltd. v. Broome, (1972) 1 All ER 
801 (821), Lord Chancellor Lord Hail- 
sham said that Lord Devlin’s state- 
ment of the law in Rookes v. Barnard, 
1964-1 All ER 367, has been misunder- 
stood particularly by his critics and 
that the view of the House of Lords 
has suffered to some extent from the 
fact that its reasons were given in a 
single speech and that whatever might 
be the advantages of a judgment de- 
livered by one voice, the result may 
be an unduly fundamentalist approach 
to the actual language employed. In 
‘Graves v. New York, (1938) 306 US 
466, Frankfurter, J. in his concurring 
judgment, characterized the expres- 
sion of individual opinions by the 
justices as a healthy practice render- 
ed impossible only by the increasing 
volume of the business of the Court. 


1554. As the arguments were 
addressed mainly in Writ Petition 
No. 135/1970, I will deal with it now. 
In this writ petition the petitioner 
challenged the validity of the Kerala 
Land Reforms Amendment Act, 1969, 
and the Kerala Land Reforms Amend- 
ment Act, 1971, for the reason that 
some of the provisions thereof violat- 
ed Articles 14, 19 (1) ($), 25, 26 and 
31 of the Constitution. 


1555. During the pendency of 
the Writ Petition, the Amending Body 
under the Constitution passed three 
constitutional amendments, namely, 
the Constitution 24th, 25th and 29th 
Amendment Acts. 


1556. The 24th Amendment 
made certain changes in Article 368 
to make it clear that the Parliament, 
in the exercise of its constituent 
power, has competence to amend by 
way of addition, variation or repeal, 
any of the provisions of the Constitu- 
tion in accordance with the procedure 
laid down in the article and that Arti- 
cle 13 (2) would not be a bar to any 
such amendment. By the 25th Amend- 
ment, the word ‘amount’ was substi- 
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tuted for. the -.word ‘compensation’ in 
clause (2) of article 31. That was 
done in order to make it clear that 
the law for acquisition or requisition 
of the property need only fix an 
amount or lay down the principles for 
determining the amount and not the 
just equivalent in money of the mar- 


‘ket value of the property acquired or 


requisitioned. The Amendment: also 
makes it clear that no such law shall 
be called in question in any Court on 
the ground that the whole or any part 
ofsuch amount is to be given otherwise 
than in cash. The 29th Amendment 
put the two Acts in question, viz., the 
Kerala Land Reforms (Amendment) 
Act, 1969, and the Kerala Land Re- 
forms (Amendment) Act, 1971. in the 
Ninth Schedule with a view to make 
the provisions thereof immune from 
attack on the ground that the Acts or 
the provisions thereof violate any of 
the Fundamental Rights. 


1557. The petitioner challenges 
the validity of these Amendments. 


1558. As the validity of the 
25th and the 29th Amendments essen- 
tially depends upon the validity of 
the 24th Amendment, it is necessary 
to consider and decide that question 
first. I, therefore, turn to the circum~ 
stances which necessitated the Consti- 
tutional 24th Amendment Act. 


1559. The Constitution (First 
Amendment) Act, 1951, was-passed by 
Parliament on June 18, 1951. Sec- 
tions 2, 3 and 4 of the Act made 
amendments in some of the articles in 
Part III of the Constitution. The vali- 
dity of the Amendment was challeng- 
ed before this Court in Sankari Pra- 
sad v. Union of India, (1952) SCR 89 
=(AIR 1951 SC 458), and one of the 
questions which fell for decision was 
whether, in view of clause 2 of Arti- 
cle 13, Parliament had power to amend 
the Fundamental Rights in such a way 
as to take away or abridge them. And 
the argument was that the word 
“State” in clause 2 of Article 13 in- 
cludes Parliament and the word ‘law’ 
would take in an amendment of the 
Constitution and, therefore, Parlia- 
ment had no power to pass a law 
amending the Constitution in such a 
way as to take away or abridge the 
Fundamental Rights. Patanjali Sas- 


tri, J. who delivered the judgment of V 


the Court said that although the word 


a 
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law’ would ordinarily include con- 
stitutional law, there is a distinction 
between ordinary law made in the 
exercise of legislative power and con- 
stitutional law made in the exercise of 
constituent power and that, in the con- 
text ofcl. 2 of Article 13, the word 
aw’ would not include an amendment 
of the Constitution. 

1560. This decision was followed 
in Sajjan Singhv. State of Rajasthan, 
(1965) 1 SCR 9383=(AIR 1965 SC 845). 
There, Gajendragadkar, C. J., speak- 
ing for himself and two of his colle- 
agues, substantially agreed with the 
reasoning of Patanjali Sastri, J. in 
1952 SCR 89=(AIR 1951 SC 458). 
Hidayatullah and Mudholkar, JJ. ex- 
pressed certain doubts as to whether 
Fundamental Rights could be abridged 
or taken away by amendment of the 
Constitution under Article 368. l 

1561. The question again came 
up before this Court in Golaknath v. 
State of Punjab, (1967) 2 SCR 762 = 
(AIR 1967 SC 1643), hereinafter call- 
ed ‘Golaknath Case’ where the vali- 
dity of the 17th Amendment was chal- 
Jenged on much the same grounds. 
The majority constituting the Bench 
decided that Parliament has no power 
to amend the Fundamental Rights in 
such a way as to take away or abridge 
them, but that the Ist, 4th and 17th 
Amendments were valid for all time 
on the basis of the doctrine of pros- 
pective overruling and that the Acts 
impugned in the case were protected 
by the Amendments. 

1562. The reasoning of the 
leading majority (Subba Rao, C. J. 
and the colleagues who concurred in 
the judgment pronounced by him) was 
that Article 368, as it stood then, did 
not confer the substantive power to 
amend the provisions of the Constitu- 
tion but only prescribed the proce- 
dure for the same, that the substantive 
power to amend is in Articles 249, 
246 and 248 read with entry 97 of 
List I of the Seventh Schedule, that 
there is no distinction between a law 
amending the Constitution and an 
ordinary law passed in the exercise of 
the legislative power of Parliament 
and that the word ‘law’ in clause 2 of 
Article 13 would include an amend- 
ment of the Constitution. 


1563. Hidayatullah. J. who 
wrote a separate judgment concurring 


with the conclusion of the leading 
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majority, however, took the view that 
Article 368 conferred the substantive 
power to amend the Constitution but 
that Fundamental Rights cannot be 
amended under the article so as to 
take away or abridge them. He said 
that there is no distinction between 
constitutional law and ordinary law, 
that both are laws, that the Constitu- 
tion limited the powers of the Gov- 
ernment but not the sovereignty of 
the State, that the State can, in the 
exercise of its supremacy, put a limit 
on its supremacy, echoing in effect the 
view that there could be ‘auto-limita- 
tion’ by asovereign of his own supreme 
power and that, by clause 2 of Arti- 
cle 13, the State and all its agencies, 
including the Amending Body, were 
prohibited from making any law, in- 
cluding a law amending the Constitu- 
tion, in such a way as to take away or 
abridge the Fundamental Rights. 


1564. Let me first take up the 
question whether Article 368 as it 
stood before the 24th Amendment 
gave power to Parliament to amend 
the rights conferred by Part III in 


such a way as to take away or 
abridge them. 
1565. In Golak Nath case, (1967) 


2 SCR 762 = (AIR 1967 SC 1643). Hida- 
yatullah, J., said that it is difficult to 
take a narrow view of the word 
‘amendment’ as including only minor 
changes within the general frame- 
work, that by an amendment, new 
matter may be added, old matter re- 
moved or altered, and that except two 
dozen articles in Part ITI, all the pro- 
visions of the Constitution could he 
amended. Wanchoo, J. speaking for 
the leading minority in that case was 
of the view that the word ‘amend- 
ment’ in its setting in the article was 
of the widest amplitude and that any 
provision of the Constitution could 
be amended. Bachawat, J. was also 
inclined to give the widest meaning to 
the word. Ramaswami, J. did not spe- 
cifically advert to the point, but it 
seems clear from the tenor of his 
Judgment that he was also of the 
same view. 

1566. © Mr. Palkhivala for the 
petitioner contended that the word 
‘amendment’ in the article could only 
mean a change with a view to make 
improvement; that in the context, the 
“erm connoted only power to make 
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such changes as were consistent with 
the nature and purpose of the Consti- 
tution, that the basic structure and 
essential features of the Constitution 
cannot be changed by amendment, and 
that the assumption made by these 
judges that the word ‘amendment’ in 
the article was wide enough to make 
’ any change by way of alteration, ad- 
dition or repeal of any of the provi- 
sions of the Constitution was unwar- 
ranted. He said that the article was 


. Silent as regards the subject-matter in 


respect of which amendments could 
be made or the extent and the width 
thereof, that it was set in a low key 
as it did not contain the words 
“amend by way of addition, variation 
or repeal,” that these circumstances 
should make one pause before ascrib- 
ing to the word ‘amendment’ its 
widest meaning and that, in the con- 
text, the word has only a limited 
meaning. i 

1567. I do not think that there 
is any substance in this contention. 

1568. In the Oxford English 
Dictionary, the meanings of the word 
‘amend’ are given as: 


“to make professed improve- 
ments (in a measure before Parlia- 
ment); formally to alter in detail, 
though practically it may be to alter 
its principle so as to thwart it.” 
According to “Standard Dictionary”, 
Funk and Wagnalls (1894), the mean- 
ings of ‘amendment’ are: 

“The act of changing a fundamen- 
tal law, as of a political Constitution, 
or any change made in it according to 
a prescribed mode of procedure; as, to 
alter the law by amendment; an 
amendment of the Constitution.” 

69, The proviso to Art. 368 
used the expression ‘change’ and that 
would indicate that the term ‘amend?’ 
really means ‘change’. The main part 
of Article 368 thus gave power to 
amend or to make changes in the 
Constitution. Normally, a change is 
made with the object of making an 
improvement; at any rate, that is the 
professed object with which an 
amendment is sought to be made. The 
fact that the object may not be achi- 
eved is beside the point. Amendment 
contains in it an element of euphe- 
mism of conceit in the proposer, an 
assumption that the proposal is an 
improvement. Beyond this euphemis~ 
tic tinge, amendment as applied to al- 
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teration of laws according to dic- 
tionaries means ‘alter’ or ‘change’, 
See McGovney, “Is the Eighteenth 
Amendment Void Because of its Con- 


tents?” Columbia Law Review, 
Vol. 20. 
1570. In the National Prohibi- 


tion Cases,; Rhode Island v. Palmer, 
(1919) 253 US 350, it was argued þe- 
fore the United States Supreme Court 
that an amendment under Article V 
of the United States Constitution 
must be confined in its scope to an 
alteration or improvement of ‘that 
which is already contained in the 
Constitution and cannot change its ` 
basic features but this argument was 
overruled. 

1571. In Ryan’s Case; The 
State At the Prosecution of Jeremiah 
Ryan v. Captain Michael Lennon, 
(1935) Ir. Rep 70, the Supreme Court 
of Ireland held by a maj jority that 
the word ‘amendment’ occurring in 
Article 50 of the Trish Constitution 
was of the widest amplitude. FitzGib- 
bon, J. observed -after reading the 
various meanings of the word ‘amend-~ 
ment’ that the word as it occurred in 
a Constitution Act must be given its 
widest meaning. Murnaghan, J., ob- 
served that although complete aboli~ 
tion of the Constitution without any 
substituted provisions might not pro- 
perly be called in law an ‘amend« 
ment’, the word is wide enough to 
allow of the repeal of any number of 
articles of the Constitution, however 
important they might be. Kennedy, 
C. J, did not specifically deal with 
the meaning of the word. 

1572. In this context it is re- 
levant to keep in mind the general 
rules of construction for interpreting 
a word like ‘amendment’ occurring in 
a constituent Act like the Constitution 
of India. l 

1573. In In Re the Central 
Provinces and Berar Sales of Motor 
Spirit and Lubricants Taxation Act, 
1938, ete. 1939 FCR 18 = 
(AIR 1939 FC 1) Sir Mau- 
rice Gwyer said that a broad and li~ 
beral spirit should inspire those whose 
duty it is to interpret a Constitution, 
that a Court should avoid a narrow 
and pedantic approach and that when 
a power is granted without any res- 
triction, it can be qualified only by 
some express provision or by the 
scheme of the instrument. 
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1574. The basic principles of 
construction were definitively enun- 
ciated by the Privy Council in The 
Queen v. Burah, (1878) 3 AC 889 
(904-905), and those principles were 
accepted and applied by Earl Lore- 
burn in Attorney-General for Ontario 
v. Attorney-General for Canada, 1912 
AC 571 at p. 583. Lord Selborne said 
in the former case that the question 
‘whether the prescribed limits of a 
power have been exceeded has to be 
decided by looking to the terms of 
the instrument by which, affirmative- 
ly, the power was created, and by 
which, negatively, it is restricted and 
that if what has been done is within 
the general scope of the affirmative 
words which give the power, and if it 
violates no express condition of res- 
triction by which that power is limit- 
ed, it is not for any Court of justice 
to inquire further, or to enlarge cons- 
tructively those conditions and res- 
trictions. In other words, in inter- 
preting a Constitution, as Lord Lore- 
burn said in the latter case, if the text 
is explicit, the text is conclusive, alike 
af what it directs and what it prohi-~ 

its. 


1575. I should think that in 
such matters everything turns upon 
the spirit in which a judge approaches 
the question before him. The words 
he must construe are, generally speak- 
ing, mere vessels in which he can 
pour nearly anything he will. “Men 
do not gather figs of thistles, nor sup- 
ply institutions from judges whose 
outlook is limited by parish or class. 
They must be aware that there are be- 
fore them more than verbal problems; 
more than final solutions cast in gene- 
ralizations in every society which 
make it an organism; which demand 
new schemata of adaptation; which 
will disrupt it, if rigidly confined”. 
See the passage of Learned Hand 
quoted in “Cases and Materials on the 
Legal Process” by F. K. H. Maher and 
’ others, 2nd ed., p. 498. And this is 
- why President Roosevelt said that the 
judges of the Supreme Court must 
be not only great justices, but they 
must be great constructive statesmen: 
See the passage quoted by Frederic R. 
Coudert in 13 Yale LJ 338. 


1576. Therefore, although the 
word ‘amendment’ has a variety of 
meanings, we have to ascribe to it in 
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the article a meaning which is appro- 
priate to the function to be played by 
it in an instrument apparently intend- 
ed to endure for ages to come and to 
meet the various crises to which the 
body politic will be subject. The 
nature of that instrument demands 
awareness of certain presupposition. 
The Constitution has no doubt 
roots in the past but was designed 
primarily for the unknown future. The 
reach of this consideration was indi- 
cated by Justice Holmes in language 
that remains fresh no matter how 
often repeated. Missouri v. Holland, 
(1920) 252 US 416, 433: 


PERETE, when we are dealing with 
words that also are a constituent act, 
like the Constitution of the United 
States, we must realize that they have 
called into life a being the develop- 
ment of which could not have been 
foreseen completely þy the most gift- 
ed of its begetters...... 4 


1577. Every well drawn Cons- 
titution will therefore provide for its 
own amendment in such a way as to 
forestall as is humanly possible, all 
revolutionary upheavals: See Carl J 
Fredrich, “Constitutional Government 
and Democracy”, p. 135. That the 
Constitution is a framework of great 
governmental powers to be exercised 
for great public ends in the future, is 
not a pale intellectual concept but a 
dynamic idea which must dominate in 
any consideration of the width of the 
amending power. No existing Consti- 
tution has reached its final form and 
shape and become, as it were a fixed 
thing incapable of further growth. 
Human societies keep changing; needs 
emerge, first vaguely felt and unexpres- 
sed, imperceptibly gathering strength, 
steadily becoming more and more 
exigent, generating a force which, if 
left unheeded and denied response so 
as to satisfy the impulse behind it, 
may burst forth with an intensity that 
exacts more than reasonable satisfac- 
tion. See Felix Frankfurter, “Of Law 
and Men”, p. 35. As Wilson said. a 
living Constitution must be Darwinian 
in structure and practice. See Consti- 
tutional Government in the United 
States, p. 25. The Constitution of a 
nation is the outward and visible 
manifestation of the life of the people 


and it must respond to the deep pul- 


its ` 


th. 
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sation for change within. “A Consti- 
tution is an experiment as all life is 
an experiment”. See Justice Holmes 
in Abrams v. United States, (1918) 250 
U. S. 616. Ifthe experiment fails, 
there must be provision for making 
another. Jefferson said that there is 
nothing sanctimonious about a Consti- 
tution and that nobody should regard 
it as the ark of the covenant, too sa~ 
ered to be touched. Nor need we as- 
cribe to men of preceding age, a wis- 
dom more than human and suppose 
that what they did should be beyond 
amendment. A Constitution is not an 
end in itself, rather a means for 
ordering the life of a nation. The 
generation of yesterday might not 
know the needs of today, and, ‘if yes- 
terday is not to paralyse today’, it 
seems best to permit each generation 
to take care of itself. The sentiment 
expressed by Jefferson in this behalf 
was echoed by Dr. Ambedkar. Consti- 
tuent Assembly Debates. Vol. X, 
pp. 296-297. If there is one sure con- 
clusion which I can draw from this 
speech of Dr. Ambedkar, it is this: He 
could not have conceived of any limi- 
tation upon the amending power. How 
eould he have said that what Jefferson 
said is “not merely true but absolute- 
ly true”, unless he subscribed to the 
view of Jefferson that “each genera- 
tion as a distinct nation with a right, 
by the will of the majority to bind 
themselves but none to bind the suc- 
ceeding generations more than the in- 
habitants of another country’, and its 
corollary which follows as the night 
the day that each generation should 
have the power to determine the 
structure of the Constitution under 
which they live. And how could this 
be done unless the power of amend- 
ment is plenary, for it would be ab- 
surd to think that Dr., Ambedkar con- 
templated a revolution in every gene- 
ration for changing the Constitution 
to suit its needs and aspirations. I 
should have thought that if there is 


any implied limitation upon any 
power, that limitation is that the 


amending body should not limit the 
power of amendment of the future 
generation by exercising its power to 
~ amend the amending power. Mr. Pal- 
khivala said that if the power of 
amendment of the amending power is 
plenary, one generation can, by exer- 


cising that power, take away the 
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power of amendment of the Constitu- 
tion from the future generations and 
foreclose them from ever exercising 
it. I think the argument is too spe- 
culative to be countenanced. It is just 
like the argument that if men and 
women are given the freedom to 
choose their vocations in life, they 
would all jump into a monastery or a 
nunnery, as the case may be, and pre- 
vent the birth of a new generation; 
or the argument of some political 
thinkers that if freedom of speech is 
allowed to those who do not believe 
in it, they would themselves deny it 
to others when they get power and, 
therefore, they should be denied that 
freedom today, in order that they 
might not deny it to others tomorrow. 


1578. Seeing, therefore, that it 
is a “Constitution that we are ex~ 
pounding” and that the constitution- 
makers had before them several Cons- 
titutions where the word ‘amendment’ 
or ‘glteration’ is used to denote ple- 
nary power to change the fundamen-~ 
tals of the Constitution, I cannot ap- 
proach the construction of the word 
‘amendment’ in Article 368 in nig- 
gardly or pettyfogging spirit and give 
it a marrow meaning: .but “being a 
familiar expression, it was used in its 
familiar legal sense.” See Justice Hol- 
mes in Henry v. United States, (1919) 
251 U. S. 393, 395. 


, 1579. However, Mr. Palkhivala 
contended that there are provisions in 
the Constitution which would militate 
against giving the word ‘amendment’ a 
wide meaning in the article and he re- 
ferred to the wording in Schedule V, 
para 7 (1) and Schedule VI, para 21 
(1). These paragraphs use along with 
the word ‘amend’, the expression “by 
way of addition, variation or repeal”, 
Counsel said that these words were 
chosen to indicate the plenitude of 
the power of amendment and that 
this is in sharp contrast with the 
wording of Article 368 where only the 
word ‘amendment’ was used. But 
Schedule V, para 7 (2) -and Sche- ~ 
dule VI, para 21 (2) themselves indi- 
cate that, but for these provisions, an 
amendment of the schedule by way of 
addition, variation or repeal would be 
an amendment of the Constitution 
under Article 368. In other words, 
the sub-paragraphs show clearly that 
the expression “amend by way of ad- 


1910 S. C. [Prs. 1579-83] Kesavananda v. State of Kerala (Mathew J.) 


dition, variation or repeal” in para 7 
: (1) of Schedule V and para 21 (1) of 
. schedule VI has the same content as 
the word ‘amendment’ in Art. 368. 


1580. Reliance was also placed 
by counsel on Sec. 291 of the Govern- 
ment of India Act, 1935, as amended 
by the Third Amendment Act, 1940, 
which provided that “such amend- 
ments as he considers necessary whe- 
ther by way of addition, modification 
or repeal in the Act”. No inference 
can be drawn from the use of these 
words as to the meaning to be assign- 
ed to the word ‘amendment’ in Arti- 
cle 368 or its width as it is well 
known that draftsmen use different 
words to indicate the same idea for 
the purpose of elegance or what is 
called “the graces of style” or their 
wish to avoid the same word, or 
sometimes by the circumstance, that 
the Act has been compiled from dif- 
ferent sources and sometimes by al- 
teration and addition from various 
hands which the Acts undergo in their 
progress in Parliament. See Maxwell 
on the Interpretation of Statutes, 12th 
ed., p. 286. 


1581. It was submitted that if 
the word ‘amendment’ is given an 
unlimited amplitude, the entire Cons- 
titution could be abrogated or repeal- 
ed and that certainly could not have 
been the intention of the makers of 
the Constitution. The question whe- 
ther the power of amendment contain- 
ed in Article 368 as it stood before 
the amendment went to the extent of 
completely abrogating the Constitu- 
tion and substituting it by an entirely 
new one in its place is not beyond 
doubt. I think that the power to 
amend under that article included the 
power to add any provision to the 
Constitution, to alter any provision, 
substitute any other provision in its 
place and to delete any provision. But 
when the article said that, on the bill 
for the amendment of the Constitu- 
tion receiving the President’s assent, 
“the Constitution shall stand amend- 
ed”, it seems to be fairly clear that 
a simple repeal or abrogation of the 
Constitution without substituting any- 


thing in the place of the repealed 
Constitution would be beyond 
the scope of the amending 
power, for, if a Constitution 


were simply repealed. 


it would not 
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stand amended. An amendment which 
brings about a radical change in the 
Constitution like introducing presiden- 
tial system of Government for cabinet 
system, or, a monarchy for a republic, 
would not be an abrogation or repeal 
of the Constitution. However radical 
the change might be, atfer the amend- 
ment, there must exist a system by 
which the State is constituted or or- 
ganised. As already stated, a simple 
repeal or abrogation without more, 
would be contrary to the terms of 
Article 368 because it would violate 
the constitutional provision that “the 
Constitution shall stand amended.” 

82. Even if the word 
‘amendment’ in Article 368 as it stood 
originally was wide enough to em- 
power the amending body to amend 
any of the provisions of the Constitu- 
tion, it was submitted by the petitioner, 
that Article 13 (2) was a bar to the 
amendment of the Fundamental Rights 
by Parliament in such a way as to 
take away or abridge them: 

“13 (2) The State shall not make 
any law which takes away or abridges 
the rights conferred by this Part and 
any law made in contravention of this 
clause shall, to the extent of the con- 
travention, be void”. 

In this context it is necessary to 
understand the basic distinction be- 
tween a flexible and rigid Constitution 
to appreciate the argument that an 
amendment of the Constitution is 
‘law’ within the purview of the sub- 
article. . 

1583. The outstanding chara- 
cteristic of a flexible Constitution like 
the British Constitution as contrasted 
with a rigid one like ours is the un- 
limited authority of the Parliament to 
which it applies, to pass any law with- 
out any restriction. In a rigid Consti- 
tution, there is a limitation upon the 
power of the legislature by something 
outside itself. There is a greater law 
than the law of the ordinary Iegisla- 
ture and that is the law of the Cons- 
titution which is of superior obligation 
unknown to a flexible Constitution. It 
does not follow that because a Cons- 
titution is written, it is therefore rigid. 
There can be a written Consti- 
tution which is flexible. “The sole 
criterion of a rigid Constitution is 
whether the constituent assembly 
which drew up the Constitution left 
any special direction as to how it was 
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to be changed.” See generally C. F. 
Strong, Modern Political Constitutions, 
(1963) pp. 152-153. If a special proce- 
dure is prescribed by the Constitution 
for amending it, different from the 
procedure for passing ordinary law, 
then the Constitution is rigid. 


1584. It is said that Arts. 4 
and 169, paragraph 7 of the Fifth 
Schedule and paragraph 21 of the 
Sixth Schedule show that amendment 
of the Constitution can be made by 
the ordinary law-making procedure. 
These provisions themselves show 
that the amendment so effected shall 
not be deemed to be amendment for 
the purpose of Article 368. This is 
because the procedure prescribed by 
them is different from the procedure 
laid down in Article 368. 


1585. Mr. Palkhivala did not 
contend that the power to amend is 
located in Articles 245, 246 and 248 
read with Entry 97 of List T of the 
Seventh Schedule. He only submitted 
that it is immaterial whether the 
power is located in Articles 245, 246 
and 248 read with Entry 97 of List I 
of the Seventh Schedule or in Arti- 
cle 368. I do not think that there 
could be any doubt that Article 368 
as it stood before the 24th Amend- 
ment contained not only the proce- 
dure but also the substantive power 
of amendment. As the article laid 
down a procedure different from the 
procedure for passing ordinary laws, 
our Constitution is a rigid one and the 
power to amend a constituent power. 


1586. The vital distinction be- 
tween constitutional law and ordinary 
law in a rigid Constitution lies in the 
criterion of the validity of the ordi- 
nary law. An ordinary law, when 
questioned, must be ‘justified by re- 
ference to the higher law embodied 
in the Constitution, but in the case of 
a Constitution, its validity is, gene- 
rally speaking, inherent and lies with- 
in itself. Kelsen has said, the basic 
norm (the Constitution) is not created 
in a legal procedure by a law-creat- 
ing organ. It is not—as a positive 
legal norm is—valid because it is creat- 
ed in a certain way by a Iegal act, 
but it is valid because it is presup- 
posed to be valid; and it is presuppos- 
ed to be valid because, without this pre- 
supposition, no human act could be 
interpreted legal, especially as a norm- 
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creating act. In other words, the 
validity of the Constitution generally 
lies in the social fact of its being ac- 
cepted by the community and for the 
reason that its norms have become 
efficacious. Its validity is meta-legal. 
See Hans Kelsen, “General Theory of 
Law and State’, p. 116. 


1587. Whether the observa- 
tions of Kelsen would apply to our 
Constitution would depend upon the 
answer to the question. whether the 
legal source of the Constitution should 
be traced to the Indian Independence 
Act, 1947, or, whether the Constitu- 
tion was the result of the exercise of 
the revolutionary constituent power of 
the people. 


1588. It does not follow from 
what has been said that there are no 
basic rules in a flexible Constitution 
like that of Great Britain. The princi- 
ple of the English Constitution, name- 
ly, that the Court will enforce Acts 
of Parliament is not derived from any 
principle of common law, but is itself 
an ultimate principle of English 
Constitutional Law. See H. W. R. 
Wade, “The Basis of Legal Sovere- 
ignty”, (1955) Cambridge Law Jour- 
nal, 172. 


1589. Once it is realised that 
a Constitution differs from law in 
that a Constitution is always valid 
whereas a law is valid only if it is 
in conformity with the Constitution 
and that the body which makes the 
Constitution is a sovereign body and 
generally needs no legal authority 
whereas a body which makes the ordi- 
nary law is not sovereign, but de- 
rives its power from the Constitution, 
an amendment to the Constitution has 
the same validity as the Constitution 
itself, although the question whether 
the amendment has been made in the 
manner and form and within the 
power conferred by the Constitution 
is always justiciable. Just as an ordi- 
nary law derives its validity from its 
conformity with the Constitution, so 
also, an amendment of the Constitu- 
tion derives its validity from the 
Constitution. An amendment of the 
Constitution can be ultra vires just as 
an ordinary law can be. 


1590. When a legislative body 
is also the sovereign Constitution- 


is. 
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making body. naturally the distinction 
wetween Constitution and an ordinary 
law becomes conceptual and, in fact, 
disappears as that body has both the 
constituent power of the sovereign as 
well as legislative power. The British 
Constitution under which the distinc- 
tion between the Sovereign and the 
ordinary legislature is eclipsed due to 
the theory of the Sovereignty of the 
British Parliament, is certainly not the 
ideal Constitution to choose for ap- 
preciating the distinction between Con- 
stitutional law and ordinary law under 
our polity. Sir Ivor Jennings said that 
there is no clear distinction between 
Constitutional law and ordinary law in 
England and that the only fund- 
amenital law there is that parliament 
is supreme.* strictly speaking 
therefore. there is no Constitu- 
tional law at all in Britain; there 
is Only arbitrary power of parliament. 


1591. It is said that The Bill 
of Rights (1689), Act of Settlement 
(1701), ete, partake the character of 
Constitutional law and there is no rea- 
son to exclude that type of law from 
the ambit of the word ‘law’ in clause 
(2) of Article 13, 


1592. In a flexible Constitution 
like the British Constitution the only 
dividing line between Constitutional 
law and ordinary law is that Constitu- 
tional law deals with a particular sub- 
ject matter, namely, the distribution 
of the sovereign power among the 
various organs of the State and other 
allied matters: but in India as I have 
said, that distinction may not be quite 
relevant. For our purpose, the only 
relevant factor to be looked into is 
whether a provision is embodied in the 
Constitution of India. Any provision, 
whether it relates strictly to the dis- 
tribution of sovereign power among 
the various orgens of the State or not, 
if it is validly embodied in the docu- 
ment known as “The Constitution of 
India”, would be a law relating to the 
Constitution. In other words, irres- 
pective of the subject matter, the mo- 
ment a provision becomes validly em- 
bodied in the Constitution, it acquires 
a validity of its own which is beyond 
challenge and the question whether it 
relates to Constitutional law with refe- 


*See Jennings, “The Law and the 
Constitution” (1933). p. 54. 
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rence to the subject matter is wholly 
irrelevant. “Where a written Constitu- 
tion exists, itis approximately true to 
say that the Constitution itself pro- 
vides such a supreme norm ... even so, 
the Constitution may not be altogether 
identified with the supreme norm; for 
there may be rules for its interpreta- 
tion which judges accept as binding 
but which are not prescribed in the 
Constitution. Effectively, therefore, it 
is the traditional judicial interpreta- 


tion of the Constitution that is the 
supreme norm’.** For, as Bishop 
Hoadley said his sermon 
“Whoever hath absolute au~ 


thority to interpret any written or 
spoken laws, it is ha who is the law- 
giver to all intents and purposes and 
not the person who first wrote or 
spoke them”. 


1593. As I said, for the pur- 
pose of Article 13 (2), the only rele- 
vant question is whether an amend- 
ment of the Constitution is ‘law’. Since 
both an amendment of the Constitu- 
tion and an ordinary law derive their 
validity from the Constitution, the 
criterion that an ordinary law can be 
tested for its validity on the touch- 
stone of the Constitution must equal- 
ly apply to an amendment of the 
Constitution. Therefore, by and large, 
the only distinction between a law 
amending the Constitution and an 
ordinary law in a rigid Constitution is 
that an amendment of the Constitu- 
tion has always to be made in the 
manner and form specially prescribed 
by the Constitution. 


1594, Mr. Palkhivala contend- 
ed that when Articles 13 (1) and 372 
speak of “laws in force” in the terri- 
tory of India immediately before the 
commencement of the Constitution, 
the expression would take in also all 
constitutional law existing in the ter- 
ritory of India immediately before the 
coming into force of the Constitution, 
and therefore, the word ‘law’ in cl. (2) 
of Article 18 must also include consti- 
tutional Jaw. Assuming that the ex- 


**See Stanley I. Benn, “The Uses of 

' Sovereignty”, in the book “In De- 
fence of Sovereignty”, edited by W. 
J. Stankiewicz, 67, 70. 


+See Gray, Nature and Sources of the 
Law 102, 125, 172 (2nd ed.) (1921), 
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pression “laws in force” in Arts, 13 (1) 
and 372 is wide enough to include 
constitutional law, the question is, 


what is the type of constitutional law 
that would be included? So far as 
British India was concerned, Art. 395 
repealed the Indian Independence Act, 
1947, and the Government of India 
Act. 1935, together with all enact- 
ments amending: and. supplementing 
the latter Act. I am not sure whe- 
ther there were any Orders passed 
under the Government of India Act 
which could be called constitutional 
law. That apart, I doubt whether the 
Government of India Act, 1935, 
and the Indian Independence Act, 
1947, were constitutional laws in 
the sense of their being the supreme 
law of the Iand like the Constitution 
of India, for, both of them could have 
been repealed by the legal sovereign, 
namely, the British Parliament. And 
the reason why their provisions could 
not have been challenged in a Court 
of Law was not that they were the 
supreme law of the land but because 
they were laws in conformity with the 
supreme Jaw, namely. the will of the 
British Parliament. As regards the 
native States, the fact that the Courts 
therein could not have challenged the 
validity of the provisions of a Consti- 
tution promulgated by an absolute 
monarch would not show that those 
provisions could be equated with the 
provisions of the Constitution of India. 
A Constitution established by an ab- 
solute monarch will be enforced by 
the Court of the State, not because 
the Constitution is the supreme law of 
the State but because it is a law in 
conformity with the supreme law, 
namely, the supreme will of the mo- 
narch which alone is the supreme law, 
unless, as Alf Ross said, the Constitu- 
tion was granted by the monarch with 
the intention that it should not he 
revocable.** Therefore, those cons- 
titutional laws cannot be characterized 
as constitutional laws in the sense in 
‘ which we speak of the Constitution of 
India, for, such of the provisions of 
those Constitutions in the native 
States existing before the commence- 
ment of the Constitution of India 
which contravened the provisions of 
Part III became void (Art. 13 (1)) and 


*SAlf Ross, “On Law and Justice”, 
p. 82. 
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others which continued, continued sub- 
ject to the provisions of the Constitution 
(Article 372). In other words, for the 
purpose of Article 13 (2), what is re- 
devant is whether the word ‘law’ 
there, is comprehensive enough to 
take in constitutional law in the sense 
of a law embodied in a Constitution 
which is the supreme law of the land 
and from which all other laws derive 
their validity. The constitutional laws 
in force in the territory of India im- 


mediately before the commencement ` 


of the Constitution did not have the 
status of constitutional law in the 
Sense of a law which is supreme, 
Were it otherwise, none of them would 
have been void under Article 13 (1) 
and none of them subject to the pro- 
visions of the Constitution under Arti- 
cle 372. > 


1595. It seems 
clear that the word ‘law’ in Art. 13 
(2), in the context, could only mean 
an ordinary law. ‘When Art. 13 (2) 
said that the State shall not make any 
‘law’, the meaning of the expression 
‘law’ has to be gathered from the con- 
text. Though, analytically, it might 
be possible to say that the word ‘law’ 
would include an amendment of the 
Constitution also, from the context it 
would be clear that it only meant or- 
dinary law. A word by itself is not 
crystal clear. It is the context that 
gives it the colour. In the setting of 
Article 13 (2). what was prohibited 
was that the Parliament shall not pass 
alaw in pursuance: of its powers 
under Chapter I of Part XI or any 
other provisions enabling it to pass 
laws, which were legislative in cha- 
racter. The Constitution-makers only 
wanted to provide against the more 
common invasion of Fundamental 
Rights by ordinary legislation. 


1596, If the power to amend 
was to be found within Article 368 
and not under Article 248 read with 
Entry 97 of. List I of the Seventh 
Schedule, it stands to reason to hold 
that constituent power for amendment 
of the Constitution is distinct: from le- 
gislative power. The leading majority 
in the Golaknath Case, (1967) 2 SCR 


to me to be 


762 = (AIR, 1967 SC 1643), took pains - 


to locate-the power to amend in Arti- 
clé~248 read with Entry 97 of List I 
of the Seventh Schedule to show that 
the Constitution canbe amended by an 


te 


A 
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joint sitting óf the Houses shall be de- . 


ordinary law and that such a law 
would be within the purview of Arti- 
cle 13 (2). But if the power to amend 
the Constitution is a legislative power 
and is located in the _ residuary 
entry (97 of List I of the Seventh 
Schedule), then any law amending the 
Constitution by virtue of that power, 
can be passed only “subject to the 
provisions of the Constitution” as 
mentioned in Article 245. A power of 
amendment by ordinary law “subject 
to the provisions of the Constitution” 
seems to me a logical contradiction; 
for, how can you amend the provi- 
sions of the Constitution by an ordi- 
nary law which can be passed only 
subject to the provisions of the Cons- 
titution? 


1597. It would be strange that 
when a whole chapter has been de- 
voted to the “Amendment of the 
Constitution” and when the question 
of amendment loomed Iarge in the 
mind of the Constitution-makers that, 
even if the power to amend the Cons- 
titution was thought to be legislative 
in character, it was not put as a spe- 
cific entry in List I but relegated to 
the residuary entry; And, consider- 
ing the legislative history of the resi- 
duary entry, it is impossible to locate 
the power, of amendment in that 
entry. The legislative power of Par- 
liament under Entry 97 of List I of 
the Seventh Schedule is exclusive and 
the power to amend cannot be locat- 
ed in that entry because, in respect 
of the matters covered by the proviso 
to Article 368, Parliament has no ex- 
clusive power to amend the Constitu- 
tion. 


1598. That apart, the power to 
amend a rigid Constitution, not being 
an ordinary legislative power but a 
constituent one, it would be strange 
that the Constitution-makers put it 
sub-silentio in the residuary legisla- 
tive entry. 


1599. Article 368 was clear 
that when the procedure prescribed 
by the article was followed, what re- 
sulted was an amendment of the 
Constitution. The article prescribed a 
procedure different from the legisla- 


‘tive procedure prescribed in Arts. 107 


to 111 read with Art. 100. Article 100 
runs as follows: “Save as otherwise 
provided in this Constitution all ques- 
tions at any sitting of either House or 


termined by a majority of votes of the 
members present 
Certain types of amendment, as is 
clear from Article 368, also require to 
be ratified. The first part of Article 
368 required that a bill must be passed 
in each House (1) by a majority of the 
total membership of that House and 
(2) by a majority of not less than two- 
thirds of the members of that House 
present and voting. These provisions 
rule out a joint sitting of both the 
Houses under Article 108 to resolve 
disagreement between the two Houses. 
Again, the majority required to pass 
a bill in each House is not a majority 
of the members of that House present 
and voting but a majority of the total 
membership of each House and a 
majority of not less than two-thirds of 
the members of that House present 
and voting. As regards matters cover- 
ed by the proviso, there is a radical 
departure from the legislative proce- 
dure prescribed for Parliament by 
Articles 107 to 111. Whereas in ordi- 
nary legislative matters Parliament’s 
power to enact laws is not dependent 
on the State legislatures, in matters 
covered by the proviso to Article 368, 
even if the two Houses pass a bill by 
the requisite majorities, the bill can- 
not be presented to the President for 
his assent unless the bill has been 


ratified by resolutions to that effect - 


passed by the legislatures of not less 
than half the number of States. 
1600. Subba Rao. C. J., in his 
judgment in Golaknath case, (1967) 2 
SCR 762=(AIR 1967 SC 16438) relied 
on McCawley v. The King, 1920 AC 
691=(ATR 1920 PC 91) and The Bribery 
Commissioner v. Pedrick Ranasinghe, 
(1964) 2 WLR 1301 = (1965) AC 
172, to show that the power to amend 
the Constitution was a legislative 
power. In McCawley’s case, Lord 
Birkenhead said that it is of the ut- 
most importance to notice that where 
the Constitution is uncontrolled the 


consequences of its freedom admit cf - 


no qualification whatever and that it 
would be an elementary common- 
place that in the eye of the law the 
legislative document or documents 
which defined it occupied precisely 
the same position as the Dog Act or 
any other Act, however humble its 
subject matter andthat theso called 


constitutional law (I call them so call- 


and voting......7%- . 
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ed because it is constitutional law only 
with reference to the subject matter, 
not with reference to its superior 
character) will stand amended by the 
Dog Act, if it is in any way repugnant 
to the legislative document or docu- 
ments. 


1601. In Ranasinghe’s case. the 
question for determination before the 
Privy Council was whether the statu- 
tory provision for the appointment of 
members of the panel of the Bribery 
Tribunal, otherwise than by the Judi- 
cial Service Commission, violated Sec- 
tion 55 ofthe Constitution Order’ and, 
if so, whether that provision was void. 
Sections 18 and 29 of the Order pro- 
vide as follows: 


“S. 18: Save as otherwise provid- 
ed in sub-section (4) of S. 29, any 
question proposed for decision by 
either Chamber shall be determined 
by a majority of votes of the Sena- 
tors or Members, as the case may be, 
present and voting. The President or 
Speaker or other person presiding 
shall not vote in the first instance but 
shall have and exercise a casting vote 
in the eventofan equality of votes.” 

“S, 29: (1) Subject to the provi- 
sions of this Order, Parliament shall 
have power to make laws for the 
peace, order and good government of 
the Island. (2) No such. law shall — 
(a) prohibit or restrict the free 
exercise of any religion; or (b) 
make persons of any community or 
religion liable to disabilities or rest- 
rictions to which persons of other 
communities or religions are not made 
liable or (c) confer on persons of any 
community or religion any privilege 
or advantage which is not conferred 
on persons of other communities or 
religions; or (d) alter the constitution 
of any religious body except with the 
consent of the governing authority of 
that body; Provided that, in any case 
where areligious body is incorporated 
by law, no such alteration shall be 
made except at the request of the 
governing authority of that body. (3) 
Any law made in contravention of sub- 
section (2) of this section shall, to the 
extent of such contravention, be void. 
(4) In the exercise of its powers under 
this section, Parliament may amend 
or repeal any of the provisions of 
this Order, or of any other Order of 
His Majesty in Council in its applica- 
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tion to the Island: Provided: that no 
Bill for the amendment or repeal of 
any of the provisions of this Order 
shall be presented to the Royal Assent 
unless it has endorsed on it a certi- 
ficate under the hand of the speaker 
that the number of votes cast in 
favour thereof in the House of Re- 
presentatives amounted to not less than 
two-thirds of the whole number of 
members of the House (including 
those not present). Every certificate 
of the Speaker under this sub-section 
shall be conclusive for all purpose and 
shall not be questioned in any court 
of law.” 

The appellant contended that whereas 
Section 29 (3) expressly provided that 
a law which contravened Section 29 
(2) was void, there was no such provi- 
sion for the violation of Section 29 (4) 
which was merely procedural and that 
as Ceylon was a sovereign State, and 
had the power to amend the Constitu- 
tion, any law passed by the legisla- 
ture was valid even if it contraven- 
ed the Constitution, and McCawley’s 
case was cited as supporting this con- 
tention. But the Privy Council said 
that the law impugned in McCawley’s 
case was not required to be passed 
by a special procedure, but in the 
present case the law which contraven-~ 
ed 8. 55 could only be passed as 
required by S. 29 (4) for the amend- 
ment of the constitution and as it was 
a so passed, it was ultra vires and 
void. 


1602. It is not possible to draw 
the inference which Subba Rao, C. J. 
drew from these two cases. There is 
a distinction between a general power to 
legislate and apower to legislate by 
special Iegislative procedure and the 


results of the exercise of the 
two powers are different. In Mce- 
Cawley’s case it owas observed 


that if a legislature has full power 
to make a law which conflicted with 
the Constitution, the law was 
valid since it must be treated as a 
pro tanto amendment of the consti- 
tution which was neither fundamen- 
tal in the sense of being beyond change 
nor so constructed as to require any 
special legislative process to pass upon 
the topic dealt with, and an ordinary 
law in conflict with the constitution 
must, in such a case be treated as an 
implied alteration of the constitution. 
In Ranasinghe’s Case, the Privy Coun- 
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cil said that where even an express 
power of a legislature to alter can be 
exercised only by laws which comply 
with the “Special legislative proce- 
dure laid down in the constitution”, 
such a legislature has no general 
power to legislate for the amendment 
of the constitution, and a law passed 
in the exercise ofsuch general power 
is void if the law contravenes the con- 
stitution, and, where a legislative 
power is “subject to the provisions of 
the constitution”, any exercise of it in 
contravention of such provisions ren- 
ders it invalid and ultra vires. As al- 
ready stated, in a controlled constitu- 
tion which confers general legislative 
power subject to the provisions of the 
constitution and provides a special 
procedure for amendment of the con- 
stitution, law passed in the exercise of 
the general legislative power and con- 
flicting with the constitution must be 
void because the constitution can be 
amended only by special procedure. 
In a constitution which confers gene- 
ral legislative power including a power 
to amend the constitution, the consti- 
tution is uncontrolled and is not a 
fundamental document by which the 
laws made under it are to be tested, 
for, any law contrary to the constitu- 
tion impliedly alters it. The result is 
that no law passed under an uncon- 
trolled constitution is ultra vires.* 


1603. The substance of the 
decision in Ranasinghe’s case is that 
though Ceylon Parliament has plen- 
ary power of ordinary legislation in 
the exercise of its constituent power 
it was subject to the special pro- 
cedure laid down in Section 29 (4). 
The decision, therefore, makes a clear 


distinction between legislative and 
constituent powers. 
1604. It was contended that 


the amending power can be a legisla- 
tive power as in Canada and, there- 
fore, there was nothing wrong in the 
leading majority in Golaknath Case, 
(1967) 2 SCR 762 = (AIR 1967 SC 
1643) locating the power of amend- 
ment in the residuary entry. 

1605. Section 91 (1) of the 
British North America Act provides 


*See Seervai. “Constitutional Law,” 
Vol. 2, pp. 1102-1103; also Dr. 
Wynes, “Legislative, Executive and 
Judicial Powers in Australia”, foot- 
note at p. 508. 


for a restricted power of amendment 
of the constitution. This power, un- 
doubtedly is a legislative power and 
the constitution. therefore, to that 
extent is an uncontrolled or a flexible 
one. There is no analogy between the 
power of amendment in Canada which 
is legislative in character and the 
power of amendment under Article 
368 which is a constituent power. As 
I indicated, even if there was an entry 
for amending the Constitution in List 
I ofthe Seventh Schedule, that would 
not have enabled the Parliament 
to make any amendment of the Con- 
stitution because the opening words 
of Article 245 “subject to the provi- 
sions of this Constitution” would have 
presented an insuperable bar to amend 
any provision of the Constitution by 
the exercise of legislative power under 
the Constitution. Under a controlled 
Constitution like ours, the power to 
amend cannot be a legislative power; 
it can only be a constituent power. 
Were it otherwise, the Constitution 
would cease to be a controlled one. 


1606. It was submitted that if 
Fundamental Rights were intended to 
be amended by: the Constitution- 
makers in such a way as to abridge or 
take them away, considering the para- 
mount importance of these rights, the 
procedure required by the proviso to 
Article 368 would, at any rate, have 
been made mandatory and that not 
being so, the intention of the Consti- 
tution-makers was that the Funda- 
mental Rights should not be amended 
in such a way as to abridge or take 
them away. This argument overlooks 
the purpose of the proviso. The pro- 
viso was mainly intended to safeguard 
the rights and powers of the States in 
their juristic character as persons ina 
federation. The purpose of the proviso 
was that the rights, powers and privi- 
leges of the States or their status as 
States should not be taken away or 
impaired without their participation 
to some extent in the amending pro- 
cess. Fundamental Rights are rights 
of individuals or minorities, and they 
are represented in Parliament. The 
States, as States, are not particularly 
affected by amendment of Fundamen- 
tal Rights. As Wheare said, it is essen- 
tial in a federal government that if 
there be a power of amending the con- 
stitution, that power, so far at least 
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as concerns those provisions of the 
Constitution which regulate the sta- 
tus and powers of the general and 
regional governments, should not be 
confided exclusively either to the 
general governments or to the re- 
gional governments.* 


1607. The Constitution (First 
Amendment) Act amended the Funda- 
mental Rights under Articles 15 and 
19 in such a way as to abridge them. 
The speech of Pandit Jawaharlal 
Nehru in moving the amendment and 
those of others who were responsible 
for drafting the Constitution make it 
clear that they never entertained any 
doubt as to the amendability of the 
Fundamental Rights in such a way as 
to abridge them. Strong opponents of 
the amendments like S. P. Mukherjee, 
never made even the whisper of a 
suggestion in their speeches that Fun- 
damental Rights were not amendable 
in‘ such a way as to abridge them. 
Contemporaneous practical exposition 
is a valuable aid to the meaning of a 
provision of the constitution or a sta- 
tute, see McPherson v. Blacker (1891- 
92) 146 U. S. 1., 27. 


1608. Mr. Palkhivala also reli- 
ed upon the speech of Dr. Ambedkar 
made on September 17, 1949, in the 
Constituent Assembly to show that 
Fundamental Rights could. not be 
taken away or abridged by an amend- 
ment of the Constitution. 


1609. The question whether 
speeches made in the Constituent 
Assembly are admissible to ascertain 
the purpose behind a provision of the 
Constitution is not free from doubt. 
In A. K. Gopalan v. State of Madras, 
1950 SCR 88=(AIR 1950 SC 27), 
Kania, C. J. said that while it is not 
proper to take into consideration the 
individual opinions of members of 
Parliament or Convention to construe 
the meaning of a particular clause, 
when a question is raised whether a 
certain phrase or expression was up 
for consideration at all or not. a refer- 
ence tothe debates may be permitted. 
In the same case, Patanjali Sastri, J. 
said that in construing the provisions 
of an Act, speeches made in the course 
of the debates on a bill could at best 
be indicative of the subjective intent 


*Wheare, “Federal Government” 4th 
ed, p. 55 


Kesavananda v. State of Kerala (Mathew J.) [Prs. 1606-09] S. C. 1917 


of the speaker but they could not re- 
flect the inarticulate mental process 
lying behind the majority vote which 
carried the bill. Mukherjea, said that 
in construing a provision in the Con- 
stitution it is better to leave out of 
account the debates inthe Constituent 
Assembly, but a higher value may be 
placed on the report of the Drafting 
Committee. In State of Travancore- 
Cochin v. Bombay Co. Ltd. ete. 1952 
SCR 1112 = (AIR 1952 SC _ 366), 
Patanjali Sastri, C. J. delivering the 
judgment of the Court said that 
speeches made by the members of the 
Constituent Assembly in the course 
of the debates on the draft Con- 
stitution cannot be used as aids 
for interpreting the Constitution. 
In Golak Nath case, (1967) 2 SCR 
762 (791) = (AIR 1967 SC 1643) 
Subba Rao. C. J. referred to the 
speech of Pandit Jawaharlal Nehru 
made on April 30, 1947, in proposing 
the adoption of the interim report on 
Fundamental Rights and that of Dr, 
Ambedkar made on September 18, 
1949, on the amendment proposed by 
Mr. Kamath to Article 304 of the 
draft Constitution (present Art. 368) 
and observed that the speeches were 
referred to, not for interpreting the 
provisions: of Article 368 but to show 
the transcendental character of Fun- 
damental Rights. I am not clear whe- 
ther the speech of Dr. Ambedkar 
throws any light on the transcendental 
character of Fundamental Rights. That 
speech, if it is useful for any purpose, 
is useful only to show that Funda- 
mental Rights cannot be amended. In 
the Privy Purse Case; Madhav Rao v. 
Union of India, (1971) 3 SCR 9,83 = 
(ATR 1971 SC 530) Shah, J. referred 
to the speech of Sardar Vallabhbhai 
Patel for understanding the purpose of 
Article 291 of the Constitution. Spee- 
ches made by members of the Con- 
stituent Assembly were quoted in 
profusion in the Union of India v. 
Harbhajan Singh Dhillon, (1971) 2 
SCC 779=(AIR 1972 SC 1061) both 
in the majority as well as in the mino- 
rity judgments. In the majority judg- 
ment it was said that they were glad 
to find that the construction placed 
by them on the scope of entry 91 in 
the draft Constitution corresponding 
to the present entry 97 of List I of 
the Seventh Schedule agreed with the 


view expressed in the speeches refer- 
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red toby them. The minority referred 
to the speeches made by various mem- 
bers to show thet their construction 
was the correct one. Cooley said: 
“When a question of Federal Consti- 
tutional law is involved, the purpose 
of the Constitution, and the object to 
be accomplished by any particular 
grant of power, are often most impor- 
tant guides in reaching the real in- 
tent; and the debates in the Constitu- 
tional Convention the discussions -in 
the Federalists, and inthe Conventions 
of the States, are often referred to as 
throwing importent light on clauses 
in the Constitution which seem blind 
or of ambiguous import’’.* Julius 
stone, the Australian jurist, has ex- 
pressed the opinion that in principle 
the Court should be free to inform it- 
self concerning the social context of 
the problems involved from all relia- 
ble sources and «zhat it is difficult to 
see in principle why British courts 
should exclude rigidly all recourse to 
the debates attending the legislative 
process. He asked the question on 
what basis is it explicable that lawyers 
can regard with equanimity cases in 
which judges may pronounce ex-cathe-~ 
dra that so and so clearly could not 
have been in tne legislator? minds 
when the parliamentary debates ready 
at hand might show that that was 
precisely what was in their minds.** 

1619. Logically, there is no 
reason why we should exclude alto- 
gether the speeches made in the Con- 
stituent Assembl7 by individual mem- 
bers if they throw any light which 
will resolve lacent ambiguity in a 
provision of the Constitution. 
Justice Marshall struck at the core of 
the matter when he said: United Sta- 
tes v. Fisher (1801-1808) 2 Cranch 
358386 U. S. 1805. 


“Where the mind labours to dis- 
cover the design of the legislature, it 
seizes everything from which aid can 
be derived”. 

If the purpose of construction is the 
ascertainment cf meaning, nothing 


*see Cooley on Constitutional Law, 
4th ed. (1931), pp. 195-196. 

**see Julius Stome “Legal System and 
Lawyer’s Reasoning”, p. 351; see 
also H.C.L. Merillat, “The Sound- 
proof Room: A Matter of Interpre- 
tation:” (1967) 9, Journal of the 
Indian Law Irstitute, p. 521. 
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that is logically relevant should, as a 


matter of theory, þe excluded. The 
rigidity of English Courts in inter- 
preting language merely by reading it, 
disregards the fact that enactments 
are, as it were, organisms which exist 
in their environment. It is, of course. 
difficult to say that judges who pro- 
fess to exclude fron their considera- 
tion all extrinsic scurces are confined 
psychologically as they purport to be 
legally. A judge who deems himself 
limited to reading the provisions of 
the Constitution without an awareness 
of the history of their adoption in it 
would be taking a mechanical view of 
the task of construction. 


1611. If the debates in the 
Constituent Assembly can be looked 
into to understand the legislative his- 
tory of a provision of the Constitution 
including its derivation, that is, the 
various steps leading up to and attend- 
ing its enactment, to ascertain the 
intention of the makers of the Consti- 
tution, it is difficult to see why the 
debates are inadmissible to throw 
light on the purpose and general intent 
of the provision. After all, legislative 
history only tends to reveal the legis- 
lative purpose in enacting the provi- 
sion and thereby shed light upon 
legislative intent. It would be draw- 
ing an invisible distinction if resort to 
debates is permitted simply to show the 
legislative history and the same is not 
allowed to show the legislative intent 
in case of latent ambiguity in the pro- 
vision. Mr. W. Anderson said: “The 
nearer men can get to knowing what 
was intended the better. Indeed the 
search for intention is justified as a 
search for the meanings that the fra- 
mers had in mind for the words used. 
But it is a search that must be under- 
taken in humility and with an aware- 
riess of its great difficulties.” See 
“The Intention of the Framers: A 
Note on the Constitutional Interpreta- 
tion”, American Political Science Re- 
view, Vol. XLIX, June, 1955. That 
awareness must make one scrutinize 
the solemnity of the occasion on 
which the speech was made, the pur- 
pose for which it was made, the pre- 
paration and care with which it was 
made and the reputation and scholar- 


+See Frankfurter “On reading the sta- 
tute” in “Of Law and Men”, p. 64. 
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ship of the person who made it. A 
painstaking detailed speech bearing 
directly on the immediate question 
might be given the weight of an “en- 
cyclical’ and would settle the matter 
one way or the other; but a loose 
statement made impromptu in the 
heat of the debate will not be given 
a decisive role in decision-making 
process. I should have thought that 
if there was a definitive pronounce- 
ment from a person like Dr. Ambed- 
kar in the Constituent Assembly, that 
would have thrown considerable light 
upon the matter in controversy. In 
the speech relied on by counsel Dr. 
Ambedkar is reported to have said*f: 

“We divide the articles of the 
Constitution under three categories. 
The first category is the one which 
consists of articles which can be 
amended by Parliament by a bare ma- 
jority. The second set of articles are 
articles which require two-thirds ma- 
jority. If the future Parliament 
wishes to amend any particular arti- 
cle which is not mentioned in 
all that is ne- 
cessary for them is to have two-thirds 
majority. Then they can amend it. 

“Mr. President: Of Members pre- 
sent. 


“Yes. Now we have no doubt 
put certain articles in a third cate- 


' gory where for the purposes of 


amendment the mechanism is 
what different or double. 


some- 
It requires 


- two-thirds majority plus ratification 


by the States.” 

There is scope for doubt whether the 
speech has been correctly reported. 
That apart, from the speech as report- 
ed, it would seem that according to 
Dr. Ambedkar, an amendment of the 
articles mentioned in Part III and 
Article 368 requires two-thirds majo- 


. rity plus ratification by the States. He 
' seems to have assumed that the pro- 
. visions of Part IIL would also fall 


within the proviso to Article 368 but 
he never said that Part TII was not 
amendable. That it was his view that 
all the articles could be amended is 
clear from his other speeches in the 
Constituent Assembly. He said on 


= November 4. 1948." 
_ *Constituent Assembly Debates. Vol. 


IX, p. 1661. 
*Constituent Assembly Debates, Vol. 
VII, p. 43. 
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“eere It is only for amendments 


of specific matters—and they are only 
few, that the ratification of the State 
legislatures is required. All other 
articles of the Constitution are left 
to be amended by Parliament. The 
only limitation is that it shall be done 
by a majority of not less than two- 
thirds of the members of each House 
present and voting and a majority of 
the total membership of each House...” 
Dr. Ambedkar, speaking on draft 
Article 25 (present Article 32) on De- 
cember 9, 1948, stressed its import- 
ance in the following words:** 


“If I was asked to name any 
particular article in this Constitution 
as the most important—an article 
without which this Constitution would 
be a nullity—I could not refer to 
any other article except this one. It is 
the very soul of the Constitution and. 
the very heart of it and I am glad 
that the House has realized its im- 
portance.” l 
But having said that, he proceeded: 

TE The Constitution has invest- 
ed tħe Supreme Court with these 
rights and these rights could not be 
taken away unless and until the Cons- 
titution itself is amended by means 


left open to the Legislature”. (empha- 
sis added). 


On November 25, 1949, Dr. Ambedkar 
refuted the suggestion that Fundamen- 
tal Rights should be absolute and un- 
alterable. He said after referring to 
the view of Jefferson already re- 
ferred to, that the Assembly has not: 
only refrained from putting a seal of 
finality and infallibility upon the 
Constitution by denying to the people 
the right to amend the Constitution 
as in Canada or by making the amend- 
ment of the Constitution subject to 
the fulfilment of extraordinary terms 
and conditions as in America or Aus- 
tralia but has provided . a most facile 
procedure for amending the Constitu- 
tion. fF -` 

1612. It is difficult to under- 
stand why the Constitution-makers did 
not specifically provide for an excep- 
tion in Article 368 if they wanted 
that the Fundamental Rights should 


**Constituent Assembly Debates, Vol. 
VII, p. 953. 

F7Constituent Assembly Debates, Vol. 
XI, pp. 975-976. 
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not be amended in’ such a way as to 
take away or abridge them. Arti- 
cle 304 of the draft Constitution cor- 
responds to Article 368 of the Consti- 
tution. Article 305 of the draft Cons- 
titution provided: 


“Article 305: Reservation of seats 
for minorities to remain in force for 
only ten years unless continued in 
operation by amendmen; of the Cons- 
titution: 

“Notwithstanding anything con- 

tained in Article 304 of the Constitu- 
tion. the provisions of this Constitu- 
tion relating to the reservation of 
seats for the Muslims, the Scheduled 
Castes, the Scheduled ‘Tribes or the 
Indian Christians either in Parliament 
or in the legislature of any State for 
the time being specified in Part I of 
the First Schedule shall not be 
amended during a period of ten years 
from the commencement of this Cons- 
titution and shall cease to have effect 
on the expiration of that period un~ 
less continued in operation by an 
amendment of the Constitution.” 
If it had been the intention of the 
Drafting Committee to exclude Fun- 
damental Rights from the purview of 
the constituent power intended to be 
conferred by Article 304, following 
the analogy of Article 305, it could 
have made an appropriate provision in 
respect of the said rights. 


1613. In 1950 SCR 88=(AIR 
1950 SC 27), Kania, C. J., said that 
Article 13 was inserted by way of 
abundant caution, that even if the 
article were absent, the result would 
have been the same. Mr. Palkhivala 
submitted that the view of the learn- 
ed Chief Justice was wrong, that Arti- 
cle 13 in the context of Article 368 
before the .24th Amendment, had a 
function to play in the scheme of the 
Constitution, namely, that it stated the 
authorities against which the inhibi- 
tion in Article 13 (2) operated, the 
categories of law to which the inhibi- 
tion applied and the effect of a viola- 
tion of the inhibition. Whether the 
latter part of Article 13 (2) was enact- 
ed by way of abundant caution or 
not would depend upon the answer 
to the question whether the word 
‘law’ in that article would include an 
amendment of the Constitution also. 
If the word ‘law’ would include 
amendment of the Constitution, it 
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cannot be said that the latter part of 
the article was redundant. The dictum 
of Chief Justice Kania is helpful only 
to show his reading of the meaning 
off the word ‘law’ in the article. Had 
the learned Chief Justice read the 
word ‘law’ in the article as including 
an amendment of the Constitution 
also he would certainly not have said 
that the article was redundant. Sir 
Ivor Jennings has taken the view 
that it was quite unnecessary to have 
enacted Article 13 (2), as, even other- 
wise, under the general doctrine of 
ultra vires, any law which is repug- 
nant to the provisions of the Consti- 
tution, would, to the extent of the re- 
poe ancy become void and inopera- 
ive. 


1614. However, I think that 
Article 13 (2) was necessary for a dif- 
ferent purpose, namely, to indicate the 
extent of the invasion of the funda- 
mental right which would make the 
impugned law void. The word ‘abridge’ 
has é special connotation in the 
American constitutional jurispru- 
dence; and, it is only fair to assume 
that when the Constitution-makers 
who were fully aware of the langu- 
age of the First Amendment to the 
United States Constitution, used that 
expression, they intended to adopt the 
meaning which that word had acquir- 
èd there. Every limitation upon a 
fundamenta! right would not be an 
abridgment of it. Whether a specific 
law operates to abridge a specifically 
given fundamental right cannot be 
answered by any dogma, whether of 
a priori assumption or of mechanical 
jurisprudence. The Court must 
arrive at a value judgment as to what 
it is that is to be protected from 
abridgment, and then, it must make a 
further value judgment as to whether 
the law impugned really amounts to 
an abridgment of that right. A tex- 
tual reading might not always be con- 
clusive. A judge confronted with the 
question -whether a particular law | 
abridges a Fundamental Right must, in 
the exercise of his judicial function, 
advert to the moral right embodied 
in the Fundamental Right and then 
come to the conclusion whether the 


law would abridge that right. In this 
*See Ivor Jennings, “Some Character- 


istics of the Indian Constitution”, 
pp. 38-39. ive 


16s 
grocess, the Court will have to look 
to the Directive Principles in Part IV 
to see what exactly is the content of 
the Fundamental Right and whether 
the law alleged to be in detraction or 
abridgment of the right is really so. 
The Court would generally be more 
astute to protect personal rights than 
property rights. In other words, Fun- 
damental Rights relating to personal 
liberty or freedom would receive 
greater protection from the hands of 
the Court than property rights, as 
those rights come with a momentum 
lacking in the case of shifting econo- 
mic arrangements. To put it differ- 
ently, the type of restriction which 
would constitute abridgment might 
be different for personal rights and 
property rights as illustrated by the 
doctrine of preferred freedoms. How- 
ever, it is unnecessary to pursue the 
matter further for the purpose of this 
case, 


1615. Mr. Palkhivala contend- 
ed that even if the word ‘amend- 
ment’ in Article 368 before it was 
amended is given its widest meaning 
and the word ‘law’ in Article 13 (2) 
is assumed not to include an’ amend- 
ment of the Constitution there were 
and are certain inherent and implied 
limitations upon the power of amend- 
ment flowing from three basic fea- 
tures which must be present in the 
Constitution of every republic. Ac- 
cording to counsel, these limitations 
flow from the fact that the ultimate 
legal sovereignty resides in the people; 
that Parliament is a creature of the 
Constitution and not a constituent 
body and that the power to alter or 
destroy the essential features of the 
Constitution belongs only to the peo- 
ple, the ultimate legal sovereign. 
Counsel submitted that if Parliament 
has power to alter or destroy the es- 
sential features of the Constitution, it 
would cease to be a creature of the 
Constitution and would become its 
master; that no constituted body like 
the Amending Body can radically 
change the Constitution in such a way 
as to damage or destroy the basic 
constitutional structure, as the basic 
structure was decided upon by the 
people, in the exercise of their consti- 
tuent revolutionary power. Counsel 
also argued that it is constitutionally 
impermissible for one constituent as- 
sembly to create a second perpetual 
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constituent assembly above the nation 
with power to alter its essential fea- 
tures and that Fundamental Rights 
constitute an essential feature of the 
Constitition. 


1616. The basic premise of 
counsel’s argument was that the ulti- 
mate legal sovereignty under the 


Constitution resides in the people. The 
preamble to the Constitution of India 
says that “We the people of India...... 
adopt, enact and give unto ourselves 
this Constitution”. Every one knows 
that historically this is not a fact. The 
Constitution was framed by an assemb- 
ly which was elected indirectly on a 
limited franchise and the assembly 
did not represent the vast majority of 
the people of the country. At best it 
could represent only 28.5 per cent of 
the adult population of the provinces, 
let alone the population of the Native 


States.* And who would dare 
maintain that they alone constitut- 
ed the “people? of the coun- 


try at the time of framing the Cons- 
titution?** The Constituent Assembly 
derived its legal competence to frame 
the Constitution from Section 8 (1) of 
the Indian Independence Act, 1947. 
The British Parliament, by virtue of 
its legal sovereignty over India, pass- 
ed the said enactment and invested the 
Assembly with power to frame the 
Constitution. Whatever might be the 
Constitutional result flowing from the 
doctrine that sovereignty is inalienable 
and that the Indian Independence Act 
itself could have been repealed by 
Parliament, independence, once 
granted cannot be revoked by an erst- 
while sovereign; at any rate. such 
revocation will not be recognised by 


the Courts of the country to 
which independence was granted. 
What makes a transfer of sove- 


reignty binding is simply the pos- 
session on the part of the trans- 
feree of power and force sufficient to 
prevent the transferor from regaining 
it; The assertion by some 


*See Granville Austin. “The Indian 
Constitution” (1972), p. 10 and Ap- 
pendix I, pp. 331-332. 


**As to who are the people in a coun- 
try, see the Chapter “The People” in 
“Modern Democracies” by Bryce, 
Vol. 1, pp. 161-169. 

+See Willoughby, “Nature of State” 
(1896), p. 229, also “Dicey’s Law of 
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of the makers of the Consti- 
tution that the Constitution proceeded 
from the people can only be taken as 
a rhetorical flourish, probably to “lay 
its foundation on the more solid basis 
of popular will and to give it an un- 
questioned supremacy, for ever since 
the days of Justinian, it was thought 
that the ultimate legislative power 
including the power to frame a Cons- 
titution resides in the people, and, 
therefore. any law or constitution 
must mediately or immediately 
proceed from them. “It is custo- 
mary nowadays to ascribe the legality 


as well as the supremacy of the Cons- 


titution—the one is, in truth, but the 
obverse of the other—exclusively to 
the fact that, in its own phraseology, 
it was ‘ordained’ by ‘the people of the 
United States’. Two ideas are thus 
brought into play. One is the so- 
called ‘positive’ conception of law as 
a general expression merely for the 
particular commands of a human law- 
giver, as a series of acts of human 
will; the other is that the highest 
possible embodiment of human will, is 
‘the people’. The same two ideas 
occur in conjunction in the oft-quoted 
text of Justinian’s Institutes: “What- 


ever has pleased the prince has the 
force of law, since the Roman people 
by the lex regia enacted concerning 
his imperium, have yielded up to him 
all their power and authority. The 
sole difference between the Constitu- 
tion of the United States and the im- 
perial legislation justified in this 
famous text is that the former is as- 
sumed to have proceeded immediately 
from the people, while the latter pro- 
ceeded from a like source only 
mediately.” *+ 

1617. It is said that the asser- 
tion in the preamble that it was the 
people who enacted the Constitution 
raises an incontrovertible presumption 
and a Court is precluded from finding 
out the truth. There is a similar 
preamble to the Constitution of 
the U. S. A. Yet, when Chief 
Justice Marshall was called upon 
to decide the question whether 
that Constitution proceeded from 


the Constitution” 5th ed., (1897), 
pp. 65n and 66n. 

*+See Edward Corwin, “The ‘Higher 
Law’ Background of American Cons- 
tutional Law”, pp. 3-4. 
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the people, he did not seek shelter 
under the preamble by asserting that 
the Court is concluded by the recital 
therein, but took pains to demonstrate 
by referring to historical facts that the 
Constitution was ratified by the peo- 
ple in the State conventions and, 
therefore, in form and substance, it 
proceeded from the people them- 
selves.*$ It does not follow 
that because the people of India did 
not frame the Constitution or ratified: 
it, the Constitution has no legal vali- 
dity. The validity of a Constitution is 
one thing; the source from which it 
poceeds isadifferent one. Apart from 
its legal validity derived from the In- 
dian Independence Act, its norms have: 
become efficacious and a Court whicm 
is a creature of the Constitution wilh 
not entertain a plea of its invalidity. 
If the legal source for the validity of 
the Constitution is not that it was 
framed by the people, the amending 
provision has tc be construed on its 
own language, without reference to 
any extraneous consideration as to 
whether the people did or did not de- 
legate all their constituent power to 
the Amending Body or that the people 
reserved to themselves the Fundamen- 
tal Rights. 


1618. Let me, however, in- 
dulge in the legal fiction and assume, 
as the preamble has done, that it was: 
the people who framed the Constitu- 
tion. What follows? Could it be saig 
that. after the Constitution was fram- 
ed, the people still retain and can ex- 
ercise their sovereign constituent. 
power to amend or modify the basic 
structure or the essential features of 
the Constitution by virtue of their le- 
gal sovereignty? 

1619. According to Austin, & 
person or body is said to have legař 
sovereignty, when he or it has un- 
limited, law-making power and that 
there is no person or body superior to: 
him or it. Perhaps, it would be cor- 
rect to say that the possession of un- 
limited law-making power is the cri- 
terion of legal sovereignty in a State, 
for, it is difficult to see how there carr 
be any superior to a person or group 
that can make laws on all sub- 
jects since that person or group 
would pass a law abolishing the 


*$See McCulloch v. Maryland, 4 Whe- 
aton 316 (1819). 
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powers of the supposed superior. The 
location of sovereignty in a quasi-~-fe- 
deral Constitution like ours is a most 
difficult task for any lawyer and I 
shall not attempt it. Many writers 
take the view that sovereignty in the 
Austinian sense does not exist in any 
State* and that, at any rate, 
in a federal State, the concept of 
sovereignty in that sense is incapable 
of being applied.** This Court has 
said in State of West Bengal 
v. Union of India, (1964) 1 SCR 371 
(396-398) = (AIR 1963 SC 1241) that 
the “legal theory on which the Consti- 
tution was based was the withdrawal 
or resumption of all the powers of 
sovereignty into the people of this 
country” and that the “...Legal sover- 
eignty of the Indian nation is vested 
in the people of India, who, as stated 
by the preamble, have solemnly re- 
solved to constitute India into a Sove- 
reign Democratic Republic...” I am not 
quite sure of the validity of the as- 
sumption implicit in this dictum. The 
Supreme Court of U.S.A. has held 
that sovereignty vests in the people. 
see Chisholm v. Georgia, (1793) 2 Dallas 
419, 470-471. The same view has been 
taken by writers like Jameson, Willis, 
Wilson and others. But it is difficult 
to understand how the unorganised 
mass of the people can legally be 
sovereign. In no country, except per- 
haps in a direct democracy, can the 
people en masse þe called legally so- 
vereign. This is only to put more ex- 
plicitly what Austin meant when he 
said that political power must be in a 
determinate person or body of persons, 
for, the people at large, the whole 
people, as distinct from particular per- 
son or persons, are incapable of con- 
certed action and hence, of exercising 
political power and therefore of legal 
supremacy.ff “When the purported 
sovereign is anyone but a single actual 
person, the designation of him must 
include the statement of rules for the 
ascertainment of his will, and these 


*See W. J. Rees, “Theory of Sovere- 
ignty Re-stated” in the book “In 
Defence of Sovereignty” by W. J. 
Stankiewicz, p. 209. 


**See Salmond’s Jurisprudence, 7th ed. _ 


p. 58l. 


ttSee “From John Austin to John C. 
Hurd” by Irving B. Richman in Har- 
ward Law Review, Vol. 14, p. 364. 
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rules, since their observance is a con- 
dition of the validity of his legisla- 
tion, are Rules of Law logically prior 
to him...... It is not impossible to as- 
certain the will of an individual with- 
out the aid of rules: he may be pre- 
sumed to mean what he says, and he 
cannot say more than one thing at a 
time. But the extraction of a pre- 
cise expression of will from a multi- 
plicity of human beings is, despite all 
the realists say. an artificial process 
and one which cannot be accomplished 
without arbitrary; rules. It is, there- 
fore, an incomplete statement to say 
that in a state such and such an as- 
sembly of human beings is sovereign. 
It can only be sovereign when acting 
in a certain way prescribed by law. 
At least some rudimentary manner 
and form is demanded of it: the simul- 
taneous incoherent cry of a rabble,. 
small or large, cannot be law, for it is 
unintelligible.”+* While it is true that 
the sovereign cannot act otherwise 
than in compliance with law, it is 
equally true thatit creates thelaw in 
accordance with which it is to act.*$ And 
what is the provision in the Constitu- 
tion or the law for the people to act 
as legal sovereign or as regards the 
manner and form when they act as 
legal sovereign? 


1620. The supremacy enjoyed 
by the Constitution has led some to 
think that the document must be re- 
garded as sovereign. They talk about 
the Government of laws and not of 
men; but sovereignty, by definition, 
must be vested in a person or body 
of persons. The Constitution itself is 
incapable of action. Willoughby has 
said that sovereignty of the people, 
popular sovereignty and national sov- 
ereignty cannot accurately be held to 
mean that, under an established gov- 
ernment, the sovereignty remains in 
the people. It may mean, however, 
that the constitutional jurisprudence 
of the State to which it is applied is. 
predicated upon the principle that no 
political or individual organ of the 
government is to be regarded as the 
source whence, by delegation, all 
other public powers are derived, but 


7*See Latham, “What is an Act of 
Parliament” (1939) King’s Counsel, 
p. 152. 

*$See Orfield. “The Amending of the 
Federal Constitution” p. 255. 
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that, upon the contrary, all legal au- 
thority finds its original source in the 
whole citizen body or in an electorate 
representing the governed.+j Probably, 
if sovereignty is dropped as a legal 
term and viewed as a term of politi- 
cal science, the view of the Supreme 
Court of the U. S. A. and the writers 
who maintain that the people are sov- 
ereign might be correct. No concept 
has raised so many conflicting issues 
involving jurists and political theorists 
in so desperate a maze as the genuine 
and proper meaning of sovereignty. 


1621. . Seeing, however, that 
the people have no constitutional or 
legal power assigned to them under 
the Constitution and that by virtue of 
their political supremacy they can 
unmake the Constitution only by a 
method not sanctioned by the juridical 
order, namely, revolution, it is diffi- 
cult to agree with the proposition of 
counsel that the legal sovereignty 


under the Constitution resides in the 
people, or, that as ultimate legal sov- 
ereign the people can constitutionally 
change the basic structure of the 
Constitution even when the Constitu- 
tion provides for a specific mechanism 
for its amendment. In the last analy- 
sis, perhaps. it is right to say that if 
sovereignty is said to exist in any 
sense at all, it must exist in the 
Amending Body, for, as Willoughby 
has said: “In all those cases in which 
owing to the distribution of govern- 
ing power there is doubt as to the 
political body in which sovereignty 
rests, the test to be applied is, the 
determination of which authority has, 
in the last instance the legal power to 
determine its own competence as well 
as that of others.* In Ger- 
many, the publicists have develop- 
ed a similar theory known as the 
“Kompetenz-kompetenz theory.** 


1622. This, however, does not 
mean that the people have no right to 
frame the Constitution by which they 
would be governed. Of the people as 
well as the body politic, all that one 


++See Willoughby, “Fundamental 
Concepts of Public Law”, pp. 99-100. 

*Willoughby, “The Nature of the 
State” (1928), p. 197. 

**Soe Merriam, “History of the Theory 
of Sovereignty since Rousseau” 
(1900), 190-196. 
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can say is. not -that they are sov- 
ereign, but that they have the natural 
right to full autonomy or to self-gov- 
ernment. The people exercise this 
right when they establish a constitu- 
tion. And, under our Consti- 
tution, the people have delegat- 
ed the power to amend the instru- 
ment which they. created to the 
Amending Body. 

1623. When a person holds a 
material good, it cannot be owned by 
another. He cannot give it to another 
without his losing possession of it and 
there can only be a question of trans- 
fer of Ownership or a donation. But, 
when it is a question of a moral or 
spiritual quality such as a right or 
power, one can invest another with a 
right or power without losing posses- 
sion of it, if that man receives it in 
a vicarious manner, as a vicar of the 
man who transferred it. The people 
are possessed of their right to govern 
themselves in an inherent and perma- 
nent manner, their representatives are 
invested with power which exists in 
the people, but in a vicarious manner. tf 


1624. Delegation does not im- 
ply a parting with powers of one who 
grants the delegation but points rather 
to the conferring of an authority to do 
things which otherwise that person 
would have to dohimself. It does not 
mean that the delegating person parts 
with the power in such a way as to 
denude himself of hbis rights: see Huth 
v. Clarke (1890) 25 Q.B.D. 391, 395; 
also John Willis, ‘Delegatus non potest 
delegare”, 21 Canadian Bar Review, 
p. 297. 

1625. I will assume that the 
people, by designating their repre- 
sentatives and by transmitting to them 
the power to amend the Constitution, 
did not lose or give up possession of 
their inherent constituent power. 
(There was great controversy among 
the civilians in the Middle Ages whe- 
ther, after the Roman people had 
transferred their authority to legis- 
late to the emperor, they still retain- 
ed it or could reclaim it). There is 


*See Jacques Maritain, “Man and the 
State”, p. 25. 

ttSee ibid, pp. 134-135 

+See Carlyle. “A History of Medieval 
Political Theory in the West” 
Vol. VI, pp. 514-515. 
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always a distinction between the pos- 
session of a right or power and the 
exercise of it. It was in the exercise 
of the constituent power that the 
people framed the Constitution and 
invested the Amending Body with 
the power to amend the very instru- 
ment they created with a super-added 
power to amend that very power. The 
instrument they created, by necessary 
implication, limits the further exercise 
of the power by them, though not the 
possession of it. The Constitution. 
when it exists, is supreme over the 
people and, as the people have volun- 
tarily excluded themselves from any 
direct or immediate participation in 
the process of making amendment to 
it, and have directly placed that power 
in their representatives without reser- 
vation, it is difficult to understand 
how the people can juridically resume 
the power to continue to exercise it: 
see Dodge v. Woolsey (1856) 18 How. 
331, 348. It would be absurd to 
think that there can be two bodies 
for doing the same thing under the 
Constitution. It would be most incon- 
gruous to incorporate in the Constitu- 
tion a provision for amendment. if 
the constituent power to amend can 
also be exercised at the same time by 
the mass of the people, apart from the 
machinery provided for the amend- 
ment. In other words, the people hav- 
ing delegated the power of amend- 
ment, that power cannot be exercised 
in any way other than that prescribed 
nor by any instrumentality other than 
that designated for that purpose by 
the Constitution. There are many con- 
stitutions which provide for active 
participation of the people in the 
mechanism for amendment either by 
way ofinitiative orreferendum as in 
Switzerland, Australia and Hire. But, 
in our Constitution, there is no provi- 
sion for any such popular device and 
the power of amendment is vested 
only in the Amending Body. 


1626. It is said that “it 1s 
within the power of the people who 
made the Constitution to un-make it, 
that it is the creature of their own 
will and exists only by their will” See 
Cohens v. Virginia, (1823) 6 Wheat 
(19 U. S.) 264, 381. This dictum has 
no direct relevancy on the question 
of the power of the people to amend 
the Constitution. It only echoes the 
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philosophy of John Locke that people 
have the political right to revolution 
in certain circumstances and to frame 
a Constitution in the exercise of their 
revolutionary constituent power. 


1627. When the French politi- 
cal philosophers said that the nation 
alone possesses the constituent power, 
and an authority set up by a Consti- 
tution created by the nation has no 
constituent power apart from a power 
to amend that instrument within the 
lines originally adopted by the peo- 
ple, what is meant is that the nation 
cannot part with the constituent 
power, but only the power to amend 
the Constitution within the original 
scheme of the Constitution in minor 
details. Some jurists refer to these 
two powers, namely, the “constituent 
power” and the “amending power” as 
distinct. According to Carl, J. Fried- 
rich, the constituent power is the 
power which seeks to establish a 
Constitution which. in the exact sense, 
is to be understood the de-facto resi- 
duary power of a not inconsiderable 
part of the community to change or 
replace an established order by a 
new Constitution. The constituent 
power is the power exercised in esta- 
blishing a Constitution, that is the 
fundamental decision on revolutionary 
measures for the organisation and li- 
mitation of a new government. From 
this constituent power must be distin- 
guished the amending power which 
changes an existing Constitution in 
form provided by the Constitution it- 
self, for the amending power is itself 
a constituted authority. And he fur- 
ther points out that in French Cons- 
titutional Law the expression pouvoir 
constituant is often used to describe 
the ‘amending authority’ as well as 
the constituent power, but the expres- 
sion constituent power used by him is 
not identical with the pouvoir consti- 
tuant of the French Constitutional 


Law.* It is, however, unnecessary 
to enter this arid tract of what Lin- 
coln called ‘pernicious abstraction’ 


where no green things grow, or re- 
solve the metaphysical niceties, for, 
under our Constitution, there is no 
scope for the constituent power of 
amendment being exercised by the 


*See Carl J. Friedrich, “Constitutional 
Government and Politics” (1937) 
pp. 113, 118, 162 & 521. 
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people after they have delegated 
power of amendment to the Amend- 
ing Body. To what purpose did that 
instrument give the Amending Body, 
the power to amend the amending 
power itself, unless it be to confer 
plenary power upon the Amending 
Body to amend all or any of the pro- 
visions of the Constitution? It is no 
doubt true that some German 
thinkers, by way of protest against 
indiscriminate use of the amending 
power under the Weimer Constitution 
of Germany, asserted that the power 
of amendment is :confined to al- 
teration within the constitutional 
text and that it cannot be used 
to change the basic structure of 
the Constitution. But, as I said, to say 
that a nation can still exercise un- 
limited constituent power after hav- 
ing framed a constitution vesting ple- 
nary power of amendment under it in 
a separate body, is only to say that 
the people have the political power to 
change the existing order by means 
of a revolution. But this doctrine 
cannot be advanced to place implied 
limitations upon the amending power 
provided in a written Constitution. 


1628. It is, therefore, only in 
a revolutionary sense that one can dis- 
tinguish between constituent power 
and amending power. It is based on 
the assumption that the constituent 
power cannot be brought within the 
framework of the Constitution. “To be 
the amending power is set up 
in the hope of anticipating a revolu- 
tion by legal change and, therefore, 
as an additional restraint upon the 
existing government. But should the 
amending power fail to work, the 
constituent power may emerge at the 
critical point’.* The proposition that 
an unlimited amending authority can- 
not make any basic change and that 
the basic change can be made only by 
a revolution is something extra-legal 
that no Court can countenance it. In 
other words, speaking in conventional 
phraseology, the real sovereign, the 
hundred per cent sovereign—the peo- 
ple—can frame a Constitution, but 
that sovereign can come into exist- 
ence thereafter unless otherwise pro- 
vided, only by revolution. It exhausts 


*See Carl J. Friedrich, “Constitutional 
Government and Democracy” (1959), 
p. 130. 
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itself by creation of minor and lesser 
sovereigns who can give any com- 
mand. And, under the Indian Consti- 
tution, the original sovereign—the 
people—created, by the amending 
clause of the Constitution, a lesser 
sovereign, almost co-extensive in 
power with itselc. This sovereign, the 
one established by the revolutionary 
act of the full or complete sovereign 
has been called by Max Radin the 
“pro-sovereign”, the holder of the 
amending power under the Constitu- 
tion. The hundred per cent sovereign 
is established only by revolution and 
he can come into being again only by 
another revolution. See Max Radin, 
“Intermittent Sovereign’, 39 Yale Law 
Journal 514. As Wheare clearly puts 
it, once the Constitution is enacted, 
even when it has been submitted to 
the people for approval, it binds 
thereafter, not only the institutions 
which it establishes, but also the peo- 
ple themselves. They may amend the 
Constitution, if at all, only by the 
method which the Constitution itself 
provides.** This is illustrated also in the 
case of the sovereign power of the 
people to make laws. When once a 
Constitution is framed and the power 
of legislation which appertains to the 
people is transferred or delegated to 
an organ constituted under the Cons- 
titution, the people cannot thereafter 
exercise that power. “The legal as- 
sumption that sovereignty is ultimate- 
ly vested in the people affords no le- 
gal basis, for the direct exercise by 
the people of ary sovereign power, 
whose direct exercise by them has not 
been expressly or impliedly reserved. 
Thus the people possess the power of 
legislating directly only if their Cons- 
titution so provides.’ f 


1629. It is said that although 
the Constitution does not provide for 
participation of the people in the pro- 
cess of amendment, there is nothing 
in the Constitution which prohibits the 
passing of a law under the residuary 
entry 97 of List I of the Seventh Sche- 
dule for convoking a Constituent as- 
sembly for ascertaining the will of the 
people in the matter of amendment of 


** See Wheare, “Modern Constitution” 
(1965), p. 62. 


+See Rottschaefer 
Law (1939), p. 8. 
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Fundamental Rights. Hoar says “The 
whole people in their sovereign cap- 
acity, acting through the forms of law 
at a regular election, may do what 
they will with their own frame of 
‘Government, even though that frame 
of Government does not expressly per- 


mit such action, and even though 
the frame of Government 
attempts to prohibit such 


action.”$ Again, he says: “Thus we 
come back to the fact that all con- 
ventions are valid if called by the 
people speaking through the electo- 
rate at a regular election. This is 
true regardless of whether the Cons- 
titution attempts to prohibit or autho- 
rize them, or is merely silent on the 
subject. Their validity rests not upon 
constitutional provisions, nor upon le- 
@islative act, but upon the fundamen- 
tal sovereignty of the people them- 
sselves.”*+ Asto this, I think the ans- 
wer given by Willoughby is sufficient. 
He said: “The position has been quite 
consistently taken that constitutional 
amendments or new Constitutions 
adopted in modes not provided for by 
the existing Constitutions cannot he 
recognized as legally valid unless they 
have received the formal approval of 
the old existing Government. Thus, 
in the case of the State of Rhode Is- 
land, the old Constitution of which 
contained no provision for its own 
amendment the President of the Unit- 
ed States refused to recognize de jure 
a Government established under a 
new Constitution which, without the 
approval of the old Government, had 
been drawn up and adopted by a 
majority of the adult male citizens of 
that State. But, when, somewhat 
later, a new Constitution was adopted 
in accordance with provisions which 
the old Government laid down and 
approved. it was. and has since been 
held a valid instrument both by ine 
people of the State and by the 
National Government of the United 
States.” +$ 
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SHoar. “Constitutional Convention: 
Their Nature, Power and Limita- 
tions”, p. 115. 

“+ Hoar, “Constitutional Convention: 
Their Nature. Power and Limita- 
tions”, p. 52. 

<$Willoughby, “The Fundamental 
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1630. I think it might be open 
to the Amending Body to amend Arti- 
cle 368 itself and provide for refer- 
endum or any other method for as- 
certaining the will of the people in 
the matter of amendment of Funda- 
mental Rights or any other provision 
of the Constitution. If the basic and 
essential features of the Constitution 
can be changed only by the people, 
and not by a constituted authority 
like the Amending Body, was it open 
to the Amending Body, or, would it 
be open to the Amending Body today 
to amend Article 368 in such a way 
as to invest the people with that 
power to be exercised by referendum 
or any other popular device? If 
counsel for the petitioner is right in 
his submission that the power to 
amend the amending power is limited, 
this cannot be done, for the Consti- 
tution would lose its identity by mak- 
ing such a radical change in the 
Constitution of the Amending Body, 
and, therefore, there would be implied 
limitation upon the power to amend 
the amending power in such a way 
as to change the locus of the power 
to amend from the Amending Body 
as constituted to any other body in- 
cluding the people. The result is 
that ex-hypothesi, under Article 368 
there was, or is, no power to amend 
the Fundamental Rights and the other 
essential or basic features in such a 
way as to destroy or damage their 
essence or core. Nor can the article 
be amended in such a way as to in- 
vest the people—the legal sovereign 
according to counsel for the petitioner 
—with power to do it. This seems to 
me to be an impossible position. 


1631. Counsel for the peti- 
tioner submitted that the preamble to 
the Constitution would operate as an 
implied limitation upon the power of 
amendment, that the preamble sets 
out the great objectives of the people 
in establishing the Constitution, that 
it envisages a sovereign democratic re- 
public with justice, social, economic 
and political, liberty of thought. belief 
and expression, equality of status and 
opportunity and fraternity as its ful- 
crums and that no succeeding gene- 
ration can amend the provisions of the 
Constitution in such a way as to radi- 
cally alter or modify the basic fea- 
tures of that form of Government or 
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the great objectives of the people in 
establishing the Constitution. Counsel 
said that the preamble cannot be 
amended as preamble is not a part of 
the Constitution, and so, no amend- 
ment can be made in any provision 
of the Constitution which would des- 
troy or damage the basic form of 
Government or the great objectives. 
The proceedings in the Constituent 
Assembly make it clear that tne 
preamble was put to vote by a motion 
which stated that the “preamble 
stands part of the Constitution’ and 
the motion was adopted.* Article 394 
of the Constitution would show that 
the preamble. being a part of the pro- 
visions of the Constitution, came into 
operation on the 26th of January, 
1950, not having been explicitly stat- 
ed in the article that it came into 
force earlier. And there seems to be 
no valid reason why the preamble, be- 
ing a part of the Constitution, cannot 
be amended. 


1632. A preamble, as Dr. Wy- 
nes said, represents, at the most only 
an intention which an Act seeks to 
effect and it is a recital of a present 
intention.II In the Berubari Case, 
(1960) 3 SCR 250 (281-282)=(AIR 
1960 SC 845), it was argued that the 
preamble to the Constitution clearly 
postulates thatlike the democratic re- 
publican form of Government, the en- 
tire territory of India is beyond the 
reach of Parliament and cannot he 
affected either by ordinary legislation 
or even by constitutional amendment, 
but the Court said: “it is not easy to 
accept the assumption that the first 
part of the preamble postulates a very 
serious limitation on one of the very 
important attributes of sovereignty 
itself.” This case directly negatived 
any limitation of what is generally re- 
garded as a necessary and essential 
attribute of sovereignty on the basis 
of the objectives enshrined in the pre- 
amble. 


1633. Story’s view of the func- 
tion of the preamble, that it is a key 


*See the proceedings of the Constitu- 
ent Assembly dated October 17, 
1949, Constituent Assembly De- 
bates, Vol. X. p. 429. 

JISee Wynes, “Legislative, Executive 


and Judicial Powers in Australia’, 
(4th ed., p. 506). 


to open the mind of the makers, as to. 
the mischiefs which are to be remedi- 
ed and the objects which are to »p 
accomplished by the provisions of the 
Act or a Constitution is not in dis- 
pute. There is also no dispute that a 
preamble cannot confer any power per 
se or enlarge the limit of any power 
expressly given nor can it be the 
source of implied power. Nor is it 
necessary to join issue on the proposi- 
tion that in case of ambiguity of the 
enacting part, an unambiguous pream- 
ble may furnish aid to the interpreta- 
tion of the enacting part. 


1634. The broad concepts of 
justice, social. economic and political, 
equality and liberty thrown large 
upon the canvas of the preamble as 
eternal verities are mere moral ad- 
jurations with only that content which 
each generation must pour into them 
anew in the light of its own experi- 
ence. “An independent judiciary can- 
not seek to fill them from its own 
bosom as, if it were to do so, in the 
end it will cease to be independent.” 
And its independence will be well 
lost, for that bosom is not ample 
enough for the hopes and fears of al? 
sorts and conditions of men, nor will 
its answers be theirs. It must be con- 
tent to stand aside from these fateful 
battles “as to what these concepts 
mean and leave it to the representa- 
tives of the people.’’* 


1635. To Hans Kelsen, justice 
is an irrational ideal, and regarded 
from the point of rational cognition, 
he thinks there are only interests ang 
hence conflict of interests. Their solu- 
tion, according to him, can be brought 
about by an Order that satisfies one 
interest at the expense of the other or 
seeks to achieve a compromise þe- 
tween opposing interests.** Allen said 
that the term “social justice’ has no 
definite content, that it means different 
things to different persons7. Of 
liberty, Abraham Lincoln said, thet the 
world never has had a good definition 
of it. The concept of equality appears. 
to many to be a myth and they say 
that if the concept is to have any 


*See Learned Hand, ‘The 

Liberty”, p. 125. 

*FSee Kelsen, “General Theory 
Law and State” (1946), p. 13. 

fAllen, “Aspects of Justice”, p. 31. 
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meaning in social and economic sphere 
the State must discriminate in order 
to make men equal who are otherwise 
unequal. It does not follow that be- 
cause these concepts have no definite 
contours, they do not exist, for, it is 
a perennial fallacy tothink that be- 
cause something cannot be cut and 
dried or nicely weighed or measured, 
therefore it does not exist. See Lord 
Reid in Ridge v. Baldwin, (1964) AC 
40, 64. But for a country struggling 
to build up a social order for freeing 
its teeming millions from the yoke of 
poverty and destitution, the preamble 
cannot afford any clue as to the prio- 
rity value of these concepts inter se. 
Justice Johnson, with one of nis 
flashes of insight. called the science 
of Government “the science of experi- 
ment”. See Anderson v. Dunn, (1820- 
23) 6 Wheat 204; 206 U. S. 1821. And 
for making the experiment for build- 


ing up the social order which the 
dominant opinion of the community 
desires, these Delphic concepts can 


offer no solution in respect of their 
priority value as among themselves. 
They offer no guide in what propor- 
tion should each of them contribute, 
or which of them should suffer subor- 
dination or enjoy dominance in that 
social order. How then can one of 
them operate as implied limitation 
upon the power of amendment when 
the object of the amendment is to 
give priority value to the other or 
others. 


1636. Mr. Palkhivala in ela- 
borating his submission on implied 
limitations said that in a Constitution 
like ours there are other essential 
features besides the Fundamental 
Rights, namely, the sovereignty and 
integrity of India, the people’s right 


to vote and elect their representatives . 


to Parliament or State legislatures, 
the republican form of Government, 
the secular State, free and indepen- 
dent judiciary, dual structure of the 
Union, separation of the executive, 
legislative and judicial powers, and 
so on, and for changing these essen- 
tial features, the Parliament being a 
constituted authority, has no power. 


1637. Whenever the question 
of implied limitation upon the power 
of amendment was raised in the 
U.S. A, the Supreme Court has not 
countenanced the contention. 
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1638. In Leser v. Garnett, 
(1921) 258 US 130, the U. S. Supreme 
Court upheld the validity of the 19th 
Amendment, rejecting the contention 
that the power of amendment confer- 
red by the federal Constitution did 
not extend to that amendment be- 


cause of its character** as so great an 
addition to the electorate, if made 
without the State’s consent, destroys 


its autonomy as a political body.** In 


United States v. Sprague, (1930) 282 
US 716, the Supreme Court rejected 
the contention that an amendment. 
conferring on the United States, power 
over individuals, should be ratified in 
conventions instead of by State Legis- 
latures. The argument before the 
Court was that although Congress has 
absolute discretion to choose the one 
or the other mode of ratification. 
there was an implied limitation upon 
that discretion when rights of indivi- 
duals would be directly affected and 
that in such a case the amendment 
must be ratified by convention. The 
Court said that there was no limita- 
tion upon the absolute discretion of 
the Congress to have the amendment 
ratified either by convention or State 
legislatures. In the National Prohibi- 
tion cases, See Rhode Island v. Pal- 
mer, (1919) 253 US 350, which upheld 
the validity of the 18th Amendment 
to the United States Constitution, the 
Supreme Court brushed aside the ar- 
gument that there are implied limita- 
tions upon the power of amendment. 
Although the majority judgment gave 
no reasons for its conclusion, it is 
permissible to look at the elaborate 
briefs filed by counsel in the several - 
cases and the oral arguments in order 
to understand what was argued and 
what was decided. See (1930) 282 US 
716 (733). The arguments advanced in 
National Prohibition cases, See Rhode 
Island v. Palmer, (1919) 253 US 350. 
before the Supreme Court were that 
an amendment is an alteration or im- 
provement of that which is already 
contained in the Constitution, that the 
Amendment was really in the nature 
of a legislation acting directly upon 
the rights of individual, that since the 
Constitution contemplated an indes- 
tructible Union of States, any attempt 
to change the fundamental basis of 


**Eimphasis added. 
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the Union was beyond, the power de- 
legated to the amending body by Arti- 
cle V and that the Amendment in- 
vaded the police power which inheres 
in the States for protection of health, 
safety and morals of their inhabitants. 
The only inference to be drawn from 
the Court upholding the validity of 
the Amendment is that the Court did 
not countenance any of the arguments 
advanced in the case. 


1639. The result of the 
National Prohibition cases, See Rhode 
Island v. Palmer, (1919) 253 US 350, 
seems to be that there is no limit to 
the power to amend the Constitution 
except that a State may not be de- 
prived of its equal suffrage in the Se- 
nate. This means that by action of 
two-thirds of both Houses of Congress 
and ofthe legislatures in three-fourths 
of the States. all the powers of the 
national Government could be 
surrendered to the States and all the 
reserved powers of the States could 
be transferred to the Federal Govern- 
ment.* 

1640. Dodd. speaking about the 
effect of the decision of the Supreme 
Court in National Prohibition Cases 
said that the Court has necessarily 
rejected substantially all of the argu- 
ments presented in favour of the im- 
plied limitations upon the amending 
power, although this statement does 
mot necessarily go to the extent of 
denying all limitations other than 
those clearly expressed in the consti- 
tutional language itself.** 


1641. “Article Five of Constitution 
prohibits any amendment by which 
any State “without its consent shall 
be deprived cf its equal suffrage in 
the Senate’. Beyond this there ap- 
pears to be no limit to the power of 
amendment. This, at any rate is the 
result of the decision in the so-called 
National Prohibition cases.” 


1642. In  Scheneiderman v. 
U. S., (1942) 320 US 118 (187-145), Jus- 
tice Murphy, after referring ta 
National Prohibition cases said that 


*See Burdick, ‘The Law of the Ameri- 
can Constitution”. pp. 44-49. 

**See 30 Yale Law Journal 329. 

+See Thomas M. Colley “The General 
Principles of Constitutional Law in 
the U. S. A”, 4th ed, pp. 46-47. 
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Article V contains procedural provi- 
sions for constitutional change by 
amendment witkout any present limi- 
tation whatsoever except that relating 
to equal suffrage in the Senate 


1643. In U. S5. v. Dennis, 103 
Federal Reporter 200 (201), Learned 
Hand was of the opinion that any 
amendment to Constitution passed in 
conformity with the provision in 
Constitution relating to amendments 
is as valid as though the amendment 
had been originally incorporated in it, 
subject tothe exception thatno State 
shall be denied its equal suffrage in 
the Senate. 


1644. The latest authority is 
the obiter dictum of Douglas, J. for 
the majority of the Supreme Court in 
Whitehill v. Elkins, (1967) 389 US 54 
at p. 57: 

“If the Federal Constitution is 
our guide, a person who might wish 
to “alter? our form of Government 
may not be cast into the cuter dark- 
ness. For the Constitution prescribes 
the method of ‘alteration’ by the 
amending process in Article V; and 
while the procedure for amending it 
is restricted, there is no restraint on 
the kind of amendment that may be 
offered.” 

1645. Perceptive writers on 
the Constitution of the U. S. A. have 
also taken the view that there are no 
implied limitations whatever upon the 
power of amendment, that an amend- 
ment can change the dual form of 
Government or the Bill of Rights and 
that the framers of the Constitution 
did not intend to make an unalterable 
framework of Government in which 
only the minor details could be chang- 
ed by amendment.* 


*See Willis, ‘Constitutional 
(1936), pp. 123-124. 
Orfield, “The Amending of the Fe- 
deral Constitution” (1942), p. 99; 
Livingstone, “Federalism and Cons- 
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titutional Change” (1956), pp. 
240-241. 
Rottschaefer, “Constitutional Law”, 
pp. 8-9; 


John W. Burgess, “Political Science 
and Comparative Constitutional 
Law”, Vol. I, p. 153; 

Cooley. “Constitutional Limitations”, 
pp. 41-43; 

D. O. McGovney, “Is the Eighteenth 
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1646. In Ryan’s Case, (1935) Ir. 
Rep 170 the Supreme Court of Ireland 
had occasion to discuss and decide two 
questions: (1) the meaning to be given 
to the word ‘amendment’ in Article 50 
of the Irish Constitution which pro- 
vided for the amendment of the Cons- 
titution and (2) whether there are any 
implications to be drawn from the 
Constitution which would cut down 
the scope of the amendment which 
could be made under Article 50. I 
have already dealt with the decision 


in the case with respect to the first 
point. : 
1647, As regards the second 


point, Kennedy, C. J. was of the opi- 
nion that there were certain implied 
limitations upon the power of amend- 
ment while the other two learned 
Judges held that there were no such 
limitations. However, it is not neces- 
sary to deal with the suggested im- 
plied limitations relied on by the 
learned Chief Justice in the light of 
his observation: “the only argument 
advanced in support of this position is 
that the power to amend the Consti- 
tution gives power to amend the 
power itself. It certainly does not 
say so. One would expect (if it were 
so intended) that the power would ex- 
press that intention by the insertion of 
a provision to that effect by some such 
words as “including amendment of 
this power of amendment’, but no 
such intention is expressed and there 
is nothing from which it can be im- 
plied”. There might be some justifi- 
cation for the view of Kennedy, C. J., 
that a “power of amending a Consti- 
tution is something outside and colla- 
teral to the Constitution itself’ and 
that unless there is express power to 
amend the amending power, the 
amending power cannot be enlarged. 
Alf Ross, the Scandinavian Jurist, nas 
said that in the United States the 
highest authority is the constituent 
power constituted by the rulesin Arti- 
cle V of the Constitution. These 
Contents?”, Columbia Law Re- 
view, Vol. 20, May, 1920, No. 5; 
W. F. Dodd, “Amending the Federal 
Constitution”, 30 Yale Law 
Journal 329; 


W. W. Willoughby, ‘Constitutional 
Law of the United States”. 2nd 
ed., Vol. 1, 598. 
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rules embody the highest ideological 
presupposition of the Americam Law 
system. But they cannot be regarded 
as enacted by any authority and they 
cannot be amended by any authority. 
Any amendment of Article V of the 
constitution which, in fact, is carried 
out, is an alegal fact and not the crea- 
tion of law by way of procedure that 
has been instituted.* Now, whereas 
Article 50 of the Irish Constitution 
did not contain any power to amend 
that article, proviso (e) of Article 368 
makes it clear that Article 368 itself 
can be amended and so, the whole 
line of the reasoning of Kennedy, C. J. 
has no relevance for our purpose. It 
is interesting to note that in Moore v. 
Attorney General for the Irish State, 
1935 AC 484 where the constitutional 
amendment made by the Irish Par- 
liament in 1933 (Amendment No. 22) 
was challenged, Mr. Green conceded 
before the Privy Council that Amend- 
ment No. 16 of 1929 (the amendment 
challenged in Ryan’s Case) was regular. 
The validity or otherwise of Amend- 
ment No. 16 was vital for the success 
of his client’s case and the concession 
of counsel was, in their Lordships’ 
view, “rightly” made. 


1648. The decision of the Privy 
Council in Livanage v. The Queen, 
(1967) 1 AC 259 was relied on by the 
petitioner to show that there can be 
implied limitation upon legislative 
power. The question for consideration 
in that case was whether Criminal 
Law (Special Provisions) Act No. 1 of 
1962 passed by Parliament of Ceylon 
was valid. The Act purported ex post 
facto to create new offences and to 
alter the rules of evidence and ithe 
criminal procedure obtaining under 
the general law at the’ time of the 
commission of the offence and also to 
impose enhanced punishment. The 
appellants contended that the Act was 
passed to deal with the trial of the 
persons who partook in the abortive 
coup in question and the arguments 
before the Privy Council were that 
the Act of 1962 was contrary to fun- 
damental principles of justice in that 
it was directed against individuals, 
that it ex post facto created crimes 
and their punishments, and that the 
Act was a legislative plan to secure 
the conviction of these individuals and 


*Alf Ross, ‘aw and Justice’, p. 81. 
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this constituted an usurpation of the 
judicial power by the legislature. 


1649. The Privy Council re- 
jected the contention that the powers 
of the Ceylon Legislature could be 
cut down by reference to vague and 
uncertain expressions like fundamen- 
tal principles of British Law, and said 
that although there are no express 
provisions in the Ceylon Constitution 
vesting judicial power in the judiciary. 
the judicial system in Ceylon has been 
established by the Charter of Jus- 
tice of 1833, that the change of sove- 
reignty did not produce any change 
in the functioning of the judicature, 
that under the provisions of the Cey- 
lon Constitution there is a broad 
separation of powers and that, gene- 
rally speaking, the legislature cannot 
exercise judicial power in spite of the 
difficulty occasionally felt to tell 
judicial power from legislative power. 
Ever since the days when John Locke 
wrote his “Second Treatise on Civil 
Government’’* it was considered axio- 
matic that the legislative power does 
not include judicial power. And I think 
what the Privy Council said in effect 
was that the power to pass a law for 
peace, order, or good government 
under S. 29 (1) of the Constitution of 
Ceylon would not take in a power to 
settle a controversy between Richard 
Doe and John Doe in respect of Black 
Acre and label it a law. It is a bit dif- 
ficult to see how the doctrine of im- 
plied limitation has anything to do 
with the well understood principle that 
the power to pass law would notin- 
clude judicial power. As to the distinc- 
tion between legislative power and 
Judicial power, see the observation of 
Holmes in Prentis v. Atlantic Coast 
Line Co., (1908) 211 U.S. 210. 


1650. Nor am I able to under- 
stand how the doctrine of implied 
limitations can draw any juice for its 
sustenance from the fact that Presi- 
dent or Governor is bound to act ac- 
cording to the advice of the Council 
of Ministers. although the expression 
“aid and advise” taken by itself, would 
not denote any compulsion upon the 
President or Governor to act accord- 
ing to the advice. The expression, 


*see the Chapter, “Of the Extent of 
Legislative Power”. 
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when it was transplanted into our 
Constitution from the English soil, 
had acquired a meaning and we can- 
not read it divested of that meaning. 


1651. The doctrine of implied 
limitation against the exercise of a 
power once ascertained in accordance 
with the rules of construction was re- 
jected by the Privy Council in Web v. 
Outrim, (1907) AC 81 (PC). 


1652. Counsel for the peti- 
tioner relied on certain. Canadian 
Cases to support his proposition that 
there are implied limitations upon the 
power of amendment. In Alberta Press 
Case, (1938) 2 DLR 81 Chief Justice 
sir Lyman P. Duff said that the Bri- 
tish North America Act impliedly 
prohibits abrogation by provincial 
legislatures of certain important civil 
liberties. He said that the reason was 
that the British North America Act 
requires the establishment of one Par- 
liament for Canada and since the 
term ‘parliament means, when inter- 
preted in the light of the preamble’s 
reference to “a Constitution similar in 
principle to that of the United King- 
dom”, a legislative body elected and 
functioning in an atmosphere of free 
speech, and that a legislation abrogat- 
ing freedom of speech in a particular 
province would be an interference 
with the character of the federal par- 
liament, and therefore, ultra vires the 
provincial legislature. This dictum 
logically involves a restriction of the 
powers of the dominion parliament 
also as was pointed out by Abbott, J. 
in the Padlock Law case. See Switz- 
man v. Elbling, (1957) 7 DLR 337. In 
that case. he expressed the view, al- 
though it was not necessary so to 
decide, that parliament itself couid 
not abrogate the right of discussion 
and debate since the provisions of the 
British North America Act are as 
binding on Parliament as on the 
provincial legislatures. 


1653. In Saumur v. City of Quebec 
(1953) 4 DLR 641 the preamble of the 
British North America Act was refer- 
red to as supporting the constitutional 
requirement of the religious freedom 
especially by Rand, J. The basic issue 
in that case was whether or not the 
Provinces had legislative authority to 
enact laws in relation to the religious 
freedom, and whether the city of 
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Quebec was justified by one of its 
bye-laws under a Provincial Act from 
prohibiting the distribution of- book- 
let etc. in the streets without the 
written permission of the Chief of 
Police. The petitioner, a member of 
Jehovah’s Witnesses contended that 
the right to distribute booklets was 
guaranteed by the statement in the 
preamble to the British North Ameri- 
ca Act and that freedom of religion 
was secured by the Constitution of 
the United Kingdom, and that funda- 
mental principles of that Constitution 
were made a part of the Canadian 
Constitution by implication of the 
preamble and accordingly the impugn- 
ed Quebec bye-law was null and void. 
This contention was rejected by a 
majority ofthe Court. Rinfret, C. J. 
Taschereau, J. concurring, stated that 
the Privy Council, on several occasions 
had declared: that powers distributed 
between Parliament and the Legisla- 
tures covered absolutely all the powers 
which Canada could exercise as a 
political entity. Kerwin, J. stated that 
the British North America Act effect- 
ed a complete division of legislative 
powers. Cartwright, J. (Fauteux, J. 
concurring) went- even further: He 
said that there were no rights possess- 
ed by- the citizens of Canada which 
could not be modified by either Par- 
liament or the Legislatures of the 
Provinces. Rand, J. found some support 
in the preamble for freedom of 
speech, but did not mention freedom 
of religion in this context. Estey and 
Locke, JJ. quoted the preamble, put 
did not indicate what conclusion they 
derived from it. 


1654. It should be noted the 
view that neither the provinces nor 
the dominion Parliament could legis- 
late on civil liberties so as tò affect 
them adversely is contrary to the 
view of the Privy Council that no 
topic of internal self-Government was 
withheld from Canada. “It would be 
subversive of the entire scheme and 
policy of the Act to assume that any 
topic of internal self-government was 
withheld from Canada” A. G. Ontario 
v. A. G. Canada. (1912) A.C. 571. 


1655. The main objection how- 
ever to the proposition that the Bri- 
tish North America Act contains an 
implied bill of rights is that it is in- 
consistent with the doctrine of par- 
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liamentary supremacy. If the Consti- 
tution is similar in principle to that 
of Great Britain, it must follow that 
the legislature is supreme as that is 
the fundamental law of the British 
Constitution. Therefore, no subject 
would be beyond the legislative com- 
petence of both parliament and pro- 
vincial legislatures. Whether there are 
any implied limitations upon the 
power of parliament or not, it is clear 
that the dictum of Abbott, J. in Swit- 
zman’s case is based on no high au- 
thority as there is nothing in the 
British North America Act to indicate 
that civil liberties are beyond the 
legislative reach of the parliament 
and the provincial legislatures. There 
was no express guarantee of civil 
liberties in the British North America 
Act. nothing comparable to the Bill of 
Rights in the American Constitution 
or to the Fundamental Rights under 
our Constitution. 


1656. It is, however, impossi- 
ble to see the relevance of these dicta 
so far as the interpretation of Art. 368 
is concerned ‘as none of these cases are 
cases relating toimplied limitation on 
the power of amendment of any consti- 
tution. They arecases on the legisla- 
tive competence of legislatures to 
affect civil liberties. The Canadian 
Bill of Rights, 1960, makes it clear 
that parliament of Canada can dis- 
pense with the application of the Ca- 
nadian Bill of Rights in respect of 
any legislation which it thinks pro- 
per. Section 2 of the Canadian Bill of 
Rights provides: 

“2. Every law of Canada shall, 
unless it is expressly declared by an 
Act of the Parliament of Canada that 
it shall operate notwithstanding the 
Canadian Bill of Rights, be so constru- 
ed and applied as not to abrogate, 
abridge or infringe or to authorize the 
abrogation, abridgment or infringe- 
ment of any of the rights or freedoms 
herein recognized and declared, and 
in particular, no law of Canada shall 
be construed or applied so as to...... i 


1657. Nor is there anything in 
the actual decision of the Privy Coun- 
cil in Re the Initiative and Referen- 
dum Act, 1919 AC 935 (945) to show 
that there are implied limitations upon 
the power to amend any provision of 
the Constitution. The only point deci- 
ded in that case was that in the ab- 
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sence of clear and unmistakable lan- 
guage in S. 92 (1) of the British North 
America Act, 1867, the power of the 
Crown possessed through a person 
directly responsible to the Crown can- 
not be abrogated. That was because 
S. 92 (1) provides for an express ex- 
ception to the power of amendment 
and that the Act in question, on a 
true construction of it, fell within the 
exception. The case is an authority 
only as to the true meaning of the 
expression ‘excepting as regards the 
office of Lieutenant Governor” in 
section 92 (1) of the aforesaid Act. 
I am not concerned with the obiter 
dictum of Lord Haldane to the effect 
that provincial legislature cannot 
“create and endow with its own capa- 
city a new legislative power not creat- 
ed by the Act to which it owes its 
own existence”. 


1658. However, it is relevant 
in this context to refer to the com- 
ment of Bora Laskin on the obiter 
dictum of Lord Haldane in the above 
case: “This oft-quoted passage re- 
mains more a counsel of caution than 
a constitutional limitation”. He then 
read the above passage and continu- 
ed: “This proposition has in no way 
affected the widest kind of delegation 
by Parliament and by a provincial 
legislature to agencies of their own 
creation or under their control; see 
Reference re. Regulations (Chemicals) 
(1943) 1 D.U.R. 248; Shannon v. Lower 
Mainland Dairy Products Board, (1938) 
A.C, 708” * 


1659. Reference was made by 
counsel for the petitioner to Taylor v. 
Attorney General of Queensland, 23 
CLR 457 as authority for the proposi- 
tion that power of amendment can be 
subject to implied limitation. The 
questions which the Court had to con- 
sider in the case were: (1) Was the 
Parliamentary Bills Referendum Act 
ef 1908 a valid and effective Act of 
Parliament? and (2) Was there power 
to abolish the Legislative Council of 
Queensland by an Act passed in ac- 
cordance with the provisions of the 
Parliamentary Bills Referendum Act 
of 1908? These Acts did not alter the 
‘representative’ character of the Legis- 


**see Canadian Bar Review. Vol. 
XXXIV (1956), footnote on p. 219. 
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lature as defined in S. 1 of the Colo- 
nial Laws Validity Act. 1865, nor did 
they affect the position of the Crown. 
Therefore, the cuestion whether the 
representative character of the Legis- 
lature could be changed, or the Crown. 
eliminated did not call for decision. 
This will be clear from the observa- 
come of Gavan Duffy and Rich, JJ. at. 
p. 477. 


1660. The judgment of Isaacs, J. 
shows that the opinion expressed by 
him as regards the “representative” 
character of the legislature is based on 
the meaning to be given to the ex- 
pression ‘constitution of such legisla- 
ture’ on a true construction of S. 5 of 
the Colonial Laws Validity Act. 
Isaacs. J. held that the word ‘legisla- 
ture’ did not include the Crown. Hav- 
ing reached this conclusion on the ex- 
press language of the Colonial Laws 
Validity Act, he made the observa- 
tion : 

“When power is given to a colo- 
nial legislature to alter the Constitu- 
tion of the legislature, that must be 
read subject to the fundamental con- 
ception that consistently with the very 
nature of our Constitution as an Em- 
pire, the Crown is not included in the 
ambit of such power”. 


1661. These observations are 
made in the context of the provisions 
of the Colonial Laws Validity Act 
where a “colony” is defined to include 
‘all of Her Majesty’s possessions 
abroad in which there shall exist a legis- 
lature, as hereinafter defined, except 
the Channel Islands, the Isle of Man’’. 
The observation of Isaacs, J. can only 
mean that when power to alter the 
Constitution of the legislature is con- 
ferred upon a colony which is a part 
of Her Majesty’s possessions abroad 
(the Empire), itisreasonable to assume 
that such power did not include the 
power to eliminate the Queen as a 
part of a colonial legislature. It is to 
be noted that Isaacs, J. had arrived at 
that conclusion on the true construc- 
tion of the Colonial Laws Validity Act, 
namely, that the word ‘legislature’ did 
not include the Crown. 


1662. Mangal Singh v. Union 
of India, (1967) 2 SCR 109 = (AIR 
1967 SC 944) was also relied on as au- 
thority for the proposition that the 
power of amendment is subject to im- 
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plied limitation. The only question 
which was considered in that case was 
that when by a law made under Arti- 
cle 4 of the Constitution, a State was 
formed, that State should have the 
legislative, executive and judicial 
organs; the Court said: 


_ aun Power with which the Par- 
liament isinvested by Articles 2 and 
3, is power to admit. establish, or form 
new States which conform to the de- 
mocratic pattern envisaged by the Con- 
stitution; and the power which the 
Parliament may exercise by law is 
supplemental, incidental or consequen- 
tial to the admission, establishment or 
formation of a State as contemplated 
by the Constitution, and not power to 
override the constitutional scheme. No 
state can therefore be formed, ad- 
mitted, or set up by law under Arti- 
cle 4 by the Parliament which has not 
effective legislative, executive and 
judicial organs”. (1967) 2 SCR 109 at 
p. 112 = (AIR 1967 SC 944). 


1663. I am unable to under- 
stand how this case lends any assist- 
ance to the petitioner for it is impos- 
sible to imagine a modern State with- 
out these organs. 


1664. Section 128 of the Aus- 
tralian Constitution Act provides for 
alteration of that Constitution. There 
are certain restrictions upon the power 
of amendment. We are not concerned 
with the controversy whether those 
restrictions can be taken away in the 
exercise of the power of amendment, 
as proviso (e) of Article 368 makes it 
clear that the amending power itself 
can be amended. Leading writers on 
the Constitution of Australia have 
taken the view that there are no other 
limitations upon the power of altera- 
tion and that all the provisions of the 
Constitution can be amended.* 


*see A. P. Canaway. K. C., “The Safety 
Valve of the Commonwealth Consti- 
tution”, Australian Law Journal, 
Vol. 12, (1938-39), p. 108 at 109; 
A. P. Canaway, K. C. (N.S.W.), “The 
Failure of the Federalism in Austra- 
lia”, Appendix; Power to Alter the 
Constitution, A Joint Legal Opinion 
p. 211; John Quick and Robert Rand- 
olph Garran. ‘Annotated Constitu- 
tion of the Australian Common- 
wealth’, pp. 988-9; W. Anstey 

. Wynes, “Legislative, Executive and 
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1665. Reference was made to 
the case of Victoria v. Commonwealth, 
45 Aus LJ 251 in support of the pro- 
position that there’ are implied limita- 
tions upon the power of Common- 
wealth Parliament in Australia and 
therefore, there could be implied limi- 
tation upon the power of amendment. 
The pay roll tax imposed by the Pay 
Roll Tax Act, 1941 (Com.) was. ac- 
cording to the Pay Roll Tax Assess- 
ment Act, 1941-69, to be levied and 
paid or payable by any employer. Sec- 
tion 3 (1) of the Pay Roll Tax Assess- 
ment Act defined ‘employer’ to in- 
clude the Crown, in the right of a 
State. The state of Victoria sought de- 
claration that it was beyond the legis- 
lative competence of the Common- 
wealth to levy tax on wages paid by 
the Crown in the right of the State to 
officers and employees in the various 
departments. Menzies, Windeyer,, 
Walsh and Gibbs, JJ. held that there 
was implied limitation on Common- 
wealth legislative power under the 
Constitution. but the Act did not 
offend such limitation. Barwich, C. J. 
and Owen, J. held that a law which 
in substance takes a State or its powers 
or functions of government as its sub- 
ject matter is invalid because it can- 
not be supported upon any granted 
legislative power, but there is no im- 
plied limitation on Commonwealth 
legislative power under the Constitu- 
tion arising from the federal nature of 
the Constitution. McTiernan, J. held 
that there was no necessary implica- 
tion restraining the Commonwealth 
from making the law. i 


1666. As to the general princi- 
ple that non-discriminatory laws of 
the Commonwealth may be invalid im 
so far as they interfere with the per- 
formance by the States of their con- 
stitutional functions, it must be noted 
that thatisnot claimed torest on any: 
reservation made in the Engineers’ case 
itself (Amalgamated Society of En- 
gineers v. Adelaide Steamship Co. Ltd., 
(1920) 28 CLR 129) to the general prin- 
ciple it advanced. It must also be 
noted that Menzies, Walsh and Gibbs, 
JJ. were not prepared to formulate the 
proposition as a single test in precise 


Judicial Powers in Australia”, Third 
Ed. 695-698; Colin Howard, ‘tAus- 
tralian Federal Constitutional Law” 
(1968). 
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and comprehensive terms and that 
they were alive to the great difficul- 
ties which would be encountered in 
the formulation. 


1667. . If there are difficulties 
in formulating an appropriate test, is 
it not legitimate to ask whether the 
proposed principle is one that is capa- 
ble of formulation? Is it not legitimate 
to ask whether there is a judicially 
manageable set of criteria available 
by which the proposed general princi- 
ple may be formulated? Thetheory of 
the implied limitation propounded 
might invite the comment that “it is 
an interpretation of the Constitution 
depending on an implication which is 
formed on a vague, individual con- 
ception of the spirit of the compact’. 
It is difficult to state in clear terms 
from the judgments of these judges as 
to what kind oflegislative action by 
the Commonwealth will be invalid be- 
cause of the application of the gene- 
ral principle. 


1668. The stated purpose of 
the general principle is to protect the 
continued existence and independence 
of the States. Do the judgments of 
Menzies. Walsh and Gibbs, JJ. disclose 
any reason why that existence and 
independence of the States will be 
threatened in the absence of the im- 
plied general principle? 


1669. Windeyer, J.’s judgment 
is a little uncertain. He said that once 
a law imposes a tax it is a law with 


respect to taxation and that if it is. 


invalid it must be for . reasons that 
rest on other constitutional prohibi- 
tions, e.g. an implied prohibition on 
a tax discriminating against a State. 
However, many cases arise in which 
competing possible characterizations of 
a Commonwealth law are possible; on 
one characterization it is valid, on 
another it is invalid. The Courts, when 
faced with competing possible charac- 
terizations, may not hold a law valid 
‘because one possible characterization 
is that the law is with respect to one 
of the enumerated heads of legislative 
power. 


1670. Windeyer, J. said that a 
law of the Commonwealth which is 
‘directed against the States to prevent 
‘their carrying out of their functions. 
while it may be with respect to an 
‘enumerated subject-matter, is not for 
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the peace, order and good government 
of the Commonwealth. 

1671. The basic principle of 
construction which was definitely 
enunciated by the Court was that ad- 
opted by Lord Selborne in Queen v. 
Burah, (1878) 3 AC 889. The judges 
who took the view that there was im- 
plied limitation on the power of Corn- 
monwealth to aim their legislation 
against the State did not differ in 
substance from the theory propound- 
ed by Barwick, C. J. and Owen, J. 
who said that it is a question of lack 
of power as the legislation is not with 
respect to a subject within the power 
of taxation conferred by S. 51 of Aus~ 
tralian Constitution.* 

1672. I am unable to unger- 
stand the relevancy of this decision. In 
a federal or quasi-federal State, the 
continued existence of the federated 
States, when the constitution exists, 
is a fundamental presupposition and 
the legislative power of the federal 
legislature cannot be exercised in 
such a way as to destroy their con- 
tinued existence. But when we are 
dealing with an amending power, is 
there any necessity to make that 
fundamental assumption? There might 
be some logic ir implying limitation 
upon the legislative power of the 
federal legislature, as that power can 
be exercised only subject to the funda- 
mental assumption underlying a 
federal state, namely. the continued 
existence of States. But what is its 
relevancy when we are dealing with 
implied limitation on the amending 
power, which is a power to alter or 
change the constitution itself? 


1673. It is relevant in this 
connection to note the vicissitudes in 
the fortune of the doctrine of immuni- 
ty ofinstrumentalities which was based 
on the theory of implied prohibition. 
Marshal, C. J. said in McCulloch v. 
Maryland, (1819) 4 Wheaten 316: “The 
rule thus laid down was based upon 
the existence of an implied prohibi- 
tion that, the Federal and States Gov- 
ernments respectively being sovereign 
and independent, each must be free 
from the control of the other; the 
doctrine was thus based upon the 
necessity supposed to arise in a fede- 


*See generally Fajenbaum and Hanks, 
“Australian Constitutional Law” 
(1972), pp. 576-580. 
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ral system.” The progressive retreat 
from the doctrine in its original form 


“has been traced by Dixon, J. in Es- 
sendon Corporation v. Criterion Thea-° 


tres, (1947) 74 CLR 19 (22). He said: 

“The shifting of judicial opinion 
shown in the foregoing formed a pre- 
lude to the decision of the Court in 
Graves v. New York, 306 U. S. 466 
where the Court thought 
tive to “consider anew the immunity 
subs for the salary of an employee of 
a Federal instrumentality (at p. 485) 
from State Income-tax and decided 
that there should be no immunity”. 
Frankfurter, J. remarked: “In this 
Court dissents have gradually become 
majority opinions and even before the 
present decision the rationale of the 
doctrine had .been undermined” (at 
p. 491). This case marked the end of 
the old doctrine”. 


1674. I would add that the 
theory of immunity of instrumentali- 
ties was definitely rejected by this 
Court in State of West Bengal v. 
Union of India, AIR 1963 SC 1241. 


1675. Mr. Palkhivala argued 
with considerable force that if there 
are no limitations upon the power of 
amendment, the consequences would 
be far-reaching. He said that it will 
be open to the Parliament to prolong 
the period of its existence, to make 
India a satellite of a foreign country, 
do away with the Supreme Court and 
the High Courts, abolish the Parlia- 
mentary system of Government and 
take away the power of amendment 
or, at any rate, make the exercise of 
the power so difficult that no amend- 
ment would be possible. As I said 
there is no reason to think that the 
word ‘amendment’ was used in any 
narrow sense in Article 368 and that 
the power to amend under the article 
was in any way limited. If there is 
power, the fact that it might be abus- 
ed is no ground for cutting down its 
width. 


1676. In Vacher and Sons v. 
London Society of Compositors, 1913 
AC 107 at pp. 118 & 121, Lord Atkin- 
son said that it is well established 
that, in construing the words of a sta- 
tute susceptible of more than one 
meaning, it is legitimate to consider 
the consequences which would result 
from any particular construction, for. 
as there are many things which the 
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Legislature is presumed not to have 
intended to bring about, a construc- 
tion which would not lead to any one 
of these things should be preferred to 
one which would lead to one or more 
of them. In the same case, Lord Mc- 
Naughton said that a judicial tribunal 
has nothing to do with the policy of 
any Act and that the duty of the Court, 
and its only duty. is to expound the 
language of the Act in accordance 
with the settled rules of construction. 


1677. In Bank of Toronto v. 
Lambe, (1887) 12 AC 575 (586) the 
Privy Council was concerned with the 
question whether the Legislature ofa 
Province could not levy a tax on capi- 
tal stock of the Bank, as that power 
may be so exercised as to destroy the 
Bank altogether. The Privy Council 
said that if on a true construction of 
S. 92 of the British North America 
Act, the power fell within the ambit 
of the section, it would be quite wrong 
to deny its existence because by some 
possibility that it may be abused or 
may limit the range which otherwise 
would be open to the Dominion Par- 
liament. The Privy Council observed 
that “Their Lordships cannot conceive 
that when the Imperial Parliament 
conferred wide powers of local self- 
government on great countries such as 
Quebec, it intended to limit them on 
the speculation that they would be 
used in an injurious manner. People 
who are trusted with the great power 
of making laws for property and civil 
rights may well be trusted to levy a 
tax”. 


1678. In Ex parte Crossman, , 
(1924) 267 US 87 (120-121) it was held 
that the presumption is that every 
organ of a State will act in co-ordina- 
tion, that though one organ can, by its 
action, paralyse the functions of the 
other organs and make the Constitu- 
tion come to a standstill, yet no Con- 
stitution proceeds on the assumption 
that one organ will act in such a way 
as to defeat the action of the other. 


1679. Our Constitution, in its 
preamble has envisaged the establish- 
ment of a democratic ‘sovereign re- 
public. Democracy proceeds on the 
basic assumption that the representa- 
tives of the people in Parliament will 
reflect the will of the people and that 
they will not exercise their powers to 
betray the people or abuse the trust and 
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confidence reposed in them by the 
people. Some of the great powers ap- 
pertaining to the sovereignty of the 
State are vested in the representatives 
of the people. They have the power to 
declare war. They have power over 
coinage and currency. These disaster- 
potential powers are insulated from 
judicial control. These powers, if they 
are imprudently exercised, can bring 
about consequences so extensive as to 
carry down with them all else we 
value. War and inflation have releas- 
ed evil forces which have destroyed 
liberty. If these great powers could be 
entrusted to the representatives of 
the people in the hope and confidence 
that they will not be abused, where is 
the warrant for the assumption that 
a plenary power to amend will be 
abused? The remedy of the people, if 
these powers are abused, is in the poll- 
ing booth and the ballot box. 


1689. The contention that if 
the power to amend Fundamental 
Rights in such a way as to take away 
or abridge them were to vest in Par- 
liament. it would- bring about the 
catastrophic consequences apprehend- 
ed by counsel has an air of unreality 
when tested in the light of our experi- 
ence of what has happened between 
1951 when Sankari Prasad’s case, 1952 
SCR 89 = (AIR 1951 SC 458), recog- 
nised the power of the Parliament to 
amend the Fundamental Rights and 
1967 when the Golak Nath case, (1967) 
2 SCR 762 = (AIR 1967 SC 1643), 
was decided. ft should be remember- 
ed in this connection that the Parlia- 
ment when it exercises its power to 
amend Fundamental Rights is as much 
the guardian of the liberties of the 
people as the Courts. 


1681. If one of the tests to 
judge the essential features of the 
Constitution is the difficulty with 
which those features càn be -amended. 
then it is clear that the features 
which are broadly described as “fede- 
ral features’ contained in clauses (a) 
to (d) of the proviso to Article 368 
are essential features of the Constitu- 
tion. The articles referred to in 
clauses (a) to (d) deal with some of 
the essential features of the Constitu- 
tion like the Union Judiciary, the 
High Courts, the legislative relation 
between the Union and the States, the 
conferment of the residual power and 
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so on. The power to amend the legis- 
lative lists would carry with it the 
power to transfer the residuary entry 
from the Union List tothe State List. 
This would also enable Parliament to 
increase its power by transferring en- 
tries from the State List or Concur- 
rent List to the Union List. The pro- 
viso to Article 368 thus makes it 
clear that the Constitution-makers 
visualised the amendability of the es- 
sential features of the Constitution. 


+1682. Mr. Palkhivala contend- 

ed that Fundamental Rights are an 
essential feature of the Constitution, 
that they are the rock upon which the 
Constitution is built, that, by and 
large. they are the extensions, combi- 
nations or permutations of the natural 
rights of life, liberty and equality pos- 
sessed by the people by virtue of the 
fact that they are human beings and 
that these rights were reserved by the 
people to themselves when they fram- 
ed the Constitution and cannot be 
taken away or abridged by a consti- 
tuted authority dike Parliament. He 
said that the implied limitation stems 
from the character of those rights as 
well as the nature of the authority 
upon which the power is supposed to 
be conferred. 


1683. On the other hand, the 
respondents submitted that the people 
of India have only such rights as the 
Constitution conferred upon them, 
that before the Constitution came into 
force, they had no Fundamental 
Rights, that these rights were express- 
ly conferred upon the people by 
Part III of the Constitution and that 
there is no provision in our Constitu- 
tion like Article 10 of the United 
States Constitution which reserved the 
rights of the people to themselves. 
They also said that the characteriza- 
tion of Fundamental Rights as trans- 
cendental, sacrosanct, or primordial in 
the sense that they are “not of today 
or ‘yesterday but live eternally and 
none can date their birth” smacks of 
sentimentalism and is calculated to 
cloud the mind by an outmoded poli- 
tical philosophy, and would prevent 
a dispassionate analysis of the real 
issues in the case. 


. 1684. The question presented - 
for decision sounds partly in the realm 
of political philosophy but that is no 
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' reason why the Court should not 
solve it, for. as De Tocqueville wrote: 
“scarcely any political question arises 
in the United States that is not resolv- 
ed sooner or later into a judicial ques- 
tion.’* For the purpose of appreciat- 
ing the argument of Mr. Palkhivala 
that there is inherent limitation on the 
power of Parliament to amend Funda- 
mental Rights, it is necessary to 
understand the source from which 
these rights arise and the reason for 
their fundamentalness, 


1685. Let it be understood at 
the very outset that I mean by 
‘natural rights’ those rights which are 
appropriate to man as a rational and 
moral being and which are necessary 
for a good life. Although called 
‘rights’, they are not per se enforce- 
able in Courts unless recognized by 
the positive law of a State. Œ agree 
that the word ‘right’ has to be reserv- 
ed for those claims and privileges 
which are recognized and protected by 
law. But to identify rights with le- 
gally recognized rights is to render 
oneself helpless before the authori- 
tarian state. Your rights, on this 
theory, are precisely those which the 
State provides you and no more. To 
say that you have rights which the 
State ought to recognize is. from this 
point of view, a plain misuse of the 
language. “However, from the point 
of view of the Declaration of Indepen- 
dence, to recognize the existence of 
rights prior to and independent of 
political enactment, is the beginning 
of political wisdom. If the Govern- 
ments are established to ‘secure these 
rights’, the pre-existence of these 
rights is the whole basis of the poli- 
tical theory.”** The preamble to our 
Constitution shows that it was to ‘se~ 
cure’ these rights that the Constitu- 
tion was established, and that, by and 
large, the Fundamental Rights are a 
recognition of the pre-existing natural 
rights. “They owe nothing to their 
recognition in the Constitution—such 
recognition was necessary if the Cons- 
titution was tobe regarded com- 
plete.” _ 


*See De Tocqueville, “Democracy in 
America” (1948), Bradley ed. p. 280. 


*tsea Hocking, “Freedom of the 
Press”, footnote at p. 59. 


See Corwin “The Higher Background 
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-1686. The philosophical found- 
ation of the rights of man is natural 
law and the history of rights of man 
is bound up with the history of 
natural law. Thatlaw is deduced not 
from any speculative void but from 
the general condition of mankind in 
society. According to St. Thomas 
Aquinas the order of the precepts of 
the natural Jaw follows the order of 
natural inclinations. because, In man 
there is first of all an inclination to 
good in accordance with the nature 
which he has in common with all 
substances inasmuch as every subs- 
tance seeks the preservation of its own 
being, according to its nature, and by 
reason of this inclination, whatever is 
a means of preserving human life, and 
the warding off its obstacles, belongs 
to the natural law. In a different 
context Spinoza proclaimed the very 
same principle in his famous words 
“Every being strives to persevere in 
being.”*+ Secondly, according to St. 
Thomas Aquinas, there is in man an 
inclination to things that pertain to 
him more specially, according to that 
nature which he has in common with 
other animals; and in virtue of this 
inclination, those things are said to 
to the natural law which 
nature has taught to all animals, such 


as sexual intercourse, the education of 
the offspring and so forth.*£ And’ 
thirdly, there is in man an inclination 
to good according to the nature of his 
reason which inclination prompts him 
to know the truth and to live in so- 
ciety. 


1687. The law of nature is 
both an expression of reality and a 
standard to measure the rightness and 
fustice of positive law. The influence 


of the American 
Law”, p. 5. 

see Jacques Maritain, “Man and the 
State”, pp. 80-81. 


§see Summa Theologica, Part II, Sec- 
tion I, Question 91, Article 2 (trans~ 
iis by the English Dominicans), 
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of natural law on the concept. of 
natural justice and of the .reasonable 
man of the common law, on the con- 
flict law. the law of merchants 
the law of quasi-contract, with special 
reference to the common law of India 
has been traced with great learning 
by Sir Frederic Pollock in his essay 
on the “History of the Law of 
Nature.”* 


1688. It is true that law of 
nature has incurred the charge of þe- 
ing fanciful and speculative and seve- 
ral of the theories advanced in support 
of natural law have been discredited. 
Mr. Max M. Laserson has rightly said 
that the doctrines of natural law must 
not be confused with natural law it- 
self. The doctrines of natural law, 
like any other political and legal doc- 
trines, may propound various argu~ 
ments or theories in order to substan- 
tiate or justify natural law, but the 
overthrow of these theories cannot 
signify the overthrow of natural law 
itself, just as the overthrow of some 
theory of philosophy of law does not 
lead to the overthrow of law itself.** 


1689. The social nature of 
man, the generic traits of his physical 
and mental Constitution, his senti- 
ments of justice and the morals with- 
in, his instinct for individual and col« 
lective preservation. his desire for 
happiness, his sense of human dignity, 
his consciousness of man’s station and 
purpose in life, all these are not pro- 
ducts of fancy but objective factors in 
the realm of existence.j The Law of 
Nature is not. as the English utilitari- 
ans in their ignorance of its history 
supposed, a synonym for arbitrary in- 
dividual preference, but that on the 
contrary, it is a living embodiment of 
the collective reason of civilized man- 
kind, and as such is adopted by the 


*see “Essays in Law”, p. 31. 


**see “Positive and Natural Law and 
their correlation in Interpretation of 
Modern Legal Philosophies” Essays 
in Honour of Roscoe Pound (New 
York Oxford University Press) 
(1947). 


see Lauterpacht, “International Law 
and Human -Rights”, p. 101. 


- See Sir Frederic Pollock, “The Ex- 


pansion of the Common Law” (1904), 
p. 128. 
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Common Law in substance though not 
always by name. “The sacred rights 
of mankind are not to be rummaged 
for among old parchments of musty 
records. They are written, as with a 
sunbeam, in the whole volume of hu- 
man nature, by the hand of Divinity 
itself, and can never be obscured by 
mortal power.’’§ 


1690. In State of West Bengal 
v. Subodh Gopal; 1954 SCR 587 (596), 
Patanjali Sastri, J. said that (Art. 19) 
enumerates certain freedoms under 
the caption “right to freedom” and 
deals with those great and basic rights 
which are recognized and guaranteed 
as the natural rights inherent in the 
status of a citizen of a free country. 


1691. In the United States of 
America, reliance upon natural law on 
the part of vested interests inimical 
to the economic freedom of man was 
destined to prove a persistent feature 
in the 19th century. In the second half 
of the 19th century, the ideas of 
natural law and of natural rights were 
resorted to in an attempt to curb State 
interference with rights of private pro- 
perty and freedom of contract. The 
ideas of natural law and natural rights 
were revived: and endowed with fresh 
vigour for that purpose.** By refer- 
ence to natural rights of man, Courts 
in the United States often declared to 
be unconstitutional legislation for se- 
curing humane conditions of work, for 
protecting the employment of women 
and children, for safeguarding the in- 
terests of consumers, and for controll- 
ing the powers of trusts and corpora- 
tions. This past history explains why 
natural rights have been regarded in 
some quarters with suspicion and why 
writers affirming the supremacy of a- 
higher faw over the legislature or 
the Constitution have spoken with im- 
patience of the damnosa haereditas of 
natural rights. This idea of natural 
Jaw in defence of causes both paltry 
and iniquitous has caused many to re- 
ject it with impatience. A great prac- 
tical reformer like Jeremy Bentham, 
a great Judge like Mr. Justice Holmes 


$See the passage quoted in “The His- 
tory of Freedom and Other Essays” 
by Lord Acton, (1907), p. 587. 


*+See Haines, ‘The Revival of Natural 
Law Concepts”, pp. 117-123. 
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and a great legal philosopher like 
Hans Kelsen—all believers in social 
progress—have treated the law of 
nature with little respect and have re- 
jected it as fiction. Mr. Justice Hol- 
mes remarked: “The jurists who be- 
lieve in natural law seem to me to be 
in that naive state of mind that ac- 
cepts what has been familiar and ac- 
cepted by them and their neighbours 
as something that must be accepted 
by all men everywhere.”’* Professor 
Kelsen considers the typical function 
of the natural law school to have been 
the defence of established authority 
and institutions—of established Gov- 
ernments, of private property, of sla- 
very, of marriage.** 


1692. Despite these attacks and 
the ebb and flow in its fortune, there 
has been a revival of the law of 
nature in the 20th century and there 
is no gainsaying the fact that the doc- 
trine of the law of nature was the 
bulwark and the lever of the idea of 
the rights of man embodied in the In- 
ternational Bill of Human Rights with 
a view to make the recognition of 
these rights more effective and to pro- 
claim to the world that no State 
should violate these rights.} Whether 
you call these rights. natural rights 
or not, whether they flow from the 
law of nature or not, as I said, these 
are rights which belong to man as a 
rational and moral being. “Man’s 
only right, in the last analysis is the 
right to be a man, to live as a human 
person. Specific human rights are all 
based on man’s right to live a human 
life. 

Harold Laski said: 


“I have rights which are inherent 
in me as a member of society; and I 
judge the state, as the fundamental 
instrument of society, by the manner 


*Holmes, “Collected Legal Papers”, 
p. 312. 

**see Kelsen, “General Theory of Law 
and State’, pp. 413-418. 


tsee Lauterpacht. “International Law 
and Human Rights’, pp. 112-113. 

{see “Weapons for Peace” by Thomas 
P. Neill, quoted in “The Natural 
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p. 243. 
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in which it seeks to-secure for me the 
substance of those rights...... Rights in 
this sense,‘ are the groundwork of the ; 
state. They are the quality which 
gives to the exercise of its power a 
moral penumbra. And they are 
natural rights in the sense that they 
are necessary to good life.” 


1693. Mr. Seervai submitted - 
that Article 33 of the Constitution 
which states that Parliament may, by 
law determine to what extent the 
Fundamental Rights, in their applica- 


tion to members of the 
Armed Forces or forces charged 
with ‘the maintenance of pub- 


lic order be restricted or abrogated so 
as to ensure the proper discharge of 


‘their duties and the maintenance of 


discipline among them, would show 
that no natural rights are recognized 
by our Constitution, as otherwise, the 
limitation on the exercise of the Fun- 
damental Rights by Parliament would 
be unwarranted. In support of this 
position, he has relied upon the ob- 
servations of S. K. Das, J. in Bashe- 
shar Nath v. Commissioner of Income 
Tax, Delhi. etc, (1959) Supp 1 SCR 
528 (605)=(AIR 1959 SC 149), where 
he said: 


"There are, in my opinion, clear 
indications in Part III ofthe Constitu- 
tion itself that the doctrine of “natural 
rights” had played no part in the for- 
mulation of the provisions therein. 
Take Articles 33, 34 and 35 which 
five Parliament power to modify the 
rights conferred by Part III. If they 
were natural rights the Constitution 
could not have given power to Parlia- 
ment to modify them.” 


I do not think that it was the conten- 
tion of Mr. Palkhivala that natural. 
rights as such are enforceable by 
Courts without the backing of positive 
law or that they are not liable to be 
limited in certain circumstances. 


1694. That all natural rights 
are liable to be limited or even taken 
away for common good is itself a 
principle recognized by all writers on 
natural law. “However, even though . 
man’s natural rights are commonly 
termed absolute and inviolable, they 
are limited by the requirements of the ` 
universal Order to which they are 
subordinated. Specifically, the natural 
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rights of man are limited intrinsically 
by the end for which he has received 
them as well as extrinsically by the 
equal rights of other men, by his 
duties towards others.”’* And when 
the Parliament restricts or takes away 
the exercise of the Fundamental 
Rights by military personnel or the 
police charged with the duty of main- 
taining the peace, that does not mean 
that there are no natural rights, or, 
that by and large, the Fundamental 
- Rights are not a recognition of the 
. natural rights. It only shows 
that Fundamental Rights like 
natural rights are liable to be limited 
for the common good of the society. 
John Locke himself did not under- 
stand that natural rights are absolute 


and nowhere did he say so. In other. 


words, because Parliament can res- 
trict the exercise of or even take 
away the Fundamental Rights of the 
military personnel or the police charg~ 
ed with the duty of maintaining peace 
by law, it does not follow that Fun- 
damental Rights, by and large, are 
not a recognition of the basic human 
rights or that those rights are not li- 
able to be limited by positive law for 
common good. Natural law cannot 
supplant positive law; positive law 
must provide the practical solution in 
the choice of one measure rather than 
another in a given situation. Sir Fre- 
derick Pollock said that natural jus- 
tice has no means of fixing any rule 
to terms defined in number or 
measure, nor of choosing one practical 
solution out of two or more which 
are in themselves equally plausible. 
Positive law, whether enacted or cus- 
tomary, must come to our aid in such 
matters. It would be no great feat for 
natural reason to tell us that a rule 
of the road is desirable. but it could 
never have told us whether to drive 
to the right hand or to the left, and 
in fact custom has settled this differ- 
‘ently in different countries, and even, 
in some parts of Europa, in different 
provinces of one State.** 


1695. Nor am I impressed by 
the argument that because non-citi- 
' gens are not granted all the Funda- 
mental Rights, these rights, by and 


*see Rommen, “The Natural Law” 
(1947), footnote 49, p. 243. 

**see Pollock, “The Expansion of the 
Common Law” (1904), p. 128. 
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large, are not a recognition of the hu- 
man or natural rights. The fact that 
Constitution does not recognize them 
or enforce them as Fundamental 
Rights for non-citizens is not an argu- 
ment against the existence of these 
rights. It only shows that our Consti- 
tution has chosen to withhold recog- 
nition of these rights as fundamental 
rights for them for reasons of State 
policy. The argument that Fundamen- 
tal Rights can be suspended in an 
emergency and, therefore, they do not 
stem from natural rights suffers from 
the same fallacy, namely the natural 
rights have no limits or are available 
as immutable attributes of human 
person without regard to the require- 
ment of the social order or the com- 
mon good. 


1696. Mr. Palkhivala contend- 
ed that there. are many human rights 
which are strictly inalienable since 
they are grounded on the very nature 
of man which no man can part with 
or lose. Although this may be correct 
in a general sense, this does not mean 
that these rights are free, from any 
limitation. Every law, and particu- 
larly, natural law, is based on the 
fundamental postulate of Aristotle 
that man is a political animal and 
that his nature demands life in society. 
As no human being is an island. and 
can exist by himself, no human right, 
which has no intrinsic relation to 
the common good of the society can 
exist. Some of the rights like the 
right to life and to the pursuit of 
happiness are of such a nature that 
the common good would be jeopardis- 
ed if the body politic would take 
away the possession that men natural- 
ly have of them without justifying 
reason. They are, to a certain extent, 
inalienable. Others like the right of 
free speech or of association are of 
such a nature that the common good 
would be jeopardised if the body poli- 
tic could not restrict or even take 
away both the possession and the ex- 
ercise of them. They cannot be said 


to be inalienable. And, even ab- 
solutely inalienable rights are liable 
to limitation both as regards their 


possession and as regards their exer- 
cise. They are subject to conditions 
and limitations dictated in each case by 
justice, or by considerations of the 
safety of the realm or the common 
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good of the society. No society has 
ever admitted that in a just war it 
could not sacrifice individual welfare 
for its own existence. And as Holmes 
said, if conscripts are necessary for 
its army, it seizes them and marches 
them, with bayonets in their rear to 
death.* If a criminal can be condem- 
ned to die, it is because by his crime 
he has deprived himself of the possi- 
bility of justly asserting this right. He 
has morally cut himself off from the 


human community as regards this 
right.** 
1697. Perceptive writers have . 


always taken the view that human 
rights are only prima facie rights to 


indicate that the claim of any one of 


them may be overruled in special cir- 
cumstances. As I said the most fun- 
damental of the pre-existing rights— 
the right to life—is sacrificed without 
scruple in a war. A prima facie right 
is one whose claim has prima facie 
fustification, i. e, is justified, unless 
there are stronger counter-claims in 
the particular situation in which .it is 
made, the burden of proof resting al- 
ways on the counter-claims. To say 
that natural rights or human rights 
are prima facie rights is to say that 
there are cases in which it is perfect- 
ly just to disallow their claim. Unless 
we have definite assurance as to the 
limits within which this may occur, 
we may have no way of telling whe- 
ther we are better off with these 
prima facie rights than we would he 
without them. “Considerations of jus- 
tice allow us to make exceptions to 
a natural right in special circumstan- 
ces as the same considerations would 
require us to uphold it in general.? 


1698. Owing to the complexity 
of social relations, rights founded on 
one set of relations may conflict with 
rights founded on other relations. It 
is obvious that human reason has be- 
come aware not only of the rights of 
man as a human and civic person but 
also of his social and economic rights, 
for instance. the right of a worker 


*sea Common Law, p. 43. 


**sea Jacques Maritain, Man and 
State, p. 102. 
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tice”, p. 31ed. by Richard B. Brandt, 
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to a just wage that is sufficient fo se- 
cure his family’s living, or the right 
to unemployment relief or unemploy- 
ment . insurance, sick benefits, social 
security and other just amenities, in 
short, all those moral rights which are 
envisaged in Part IV of the Constitu- 
tion. But there was a natural ten- 
dency to inflate and make absolute, 
unrestricted in every respect, the 
familiar fundamental rights, at the ex- 
pense of other rights which should 
counter-balance them. ‘The economic 
and social rights of man were never 
recognised in actual fact without hav- 
ing had to struggle against and over- 
come the bitter opposition of the fun- 
damental rights. This was the story: 
of the right to a just wage and simi- 
lar rights in the face of right to free 


mutual agreement and right to pri- 
vate ownership. 
1699. To determine what is 


finally right involves a balancing of 
different claims. From an ethical point 
of view, all one can say is that par- 
ticular rights are subject to modifica- 
tion in a given situation by the claims 
arising out of other rights or of the 
body of rights as a whole. Since no 
single right whether natural or not 
is absolute, claims based on any one 
right may be subject to qualifications 
in accordance with claims based on 
other rights or the requirements of the 
total order or way of life, namely, the 
principle of the common good.£ It is 
significant to note that Article 29 (2) 
of the Declaration of Human Rights 
provides: 
_ “In the exercise of his rights and 
freedoms, everyone shall be subject 
only to such limitations as are deter- 
mined by law solely for the purpose 
of securing due recognition and respect 
for the rights and freedoms of others 
and of meeting the just requirements 
of morality, public order and the gene- 
ral welfare in a democratic society.” 
1700. It shall be my endeavour 
to show in a subsequent part of this 
judgment how the general welfare of 
our democratic society requires limi- 
tation or even taking away of Funda- 
mental Rights in certain circumstan~ 
ces, 


1701. The framers of our Con- 
stitution realised that the Fundamental 


ae ee 
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Rights, like natural rights, were not 
absolute and it was because of this 
that they provided for restrictions be- 
ing imposed upon the exercise of these 
rights by law. But it was impossible 
for them, or for that matter, for any 
person, however, gifted they or he 
might be, to foresee the type of res- 
trictions which would be necessary to 
meet the changing needs of a society. 
Even men with the most prophetic 
vision could not have foreseen all the 
developments of the body politic in 
the future and the type of restrictions 
necessary upon the Fundamental 


Rights to meet them. The question. 


whether a particular Fundamental 
Right should be taken away or abridg- 
ed for the common good of the society 
must be decided in the light of the 
experience of each generation and not 
by what was said or laid down at the 
time of the framing of the Constitu- 
tion. It would be asking the impos- 
sible to expect one generation to plan 
a Government that. would pass 
through all the revolutionary changes 
in every aspect of life, 


1702. Let us now see whether 
in the past the Parliament was justi- 
fied in amending some of the Funda- 
mental Rights and whether the fear 
‘expressed by counsel for the peti- 
tioner, that great catastrophic conse- 
quences will follow if the Fundamen- 
tal Rights are permitted to be abridg- 
ed by constitutional Amendments is 
justified. l i 


1703. The First Amendment 
made certain changes in Article 15 
which deals with prohibition of discri- 
mination on the ground of religion, 
race, caste, sex or place of birth. 
Clause (3) of Article 15 allowed the 
State to make special provision for 
women and children. A new clause 
was added by the Amendment which 
reads as follows: 


*(4) Nothing in this article or in 
clause (2) of Article 29 shall prevent 
the State from making any special 
provision for the advancement of any 
socially and educationally backward 
classes of citizens or for the Schedul- 
ed Castes and the Scheduled Tribes.” 


1704. This Amendment was 
necessitated on account of the decision 
of this Court in the State of Madras 


v. Champakam, 1951 SCR 525=(AIR 
1951 SC 226), to the effect that reser- 
vation of seats for backward classes, 
Scheduled Castes and Tribes in pub- 


‘lic institutions was invalid, as it would 


offend the Fundamental Rights guaran- 
teed under Article 29 (2). When this 
Court said that the reservation of 
seats for these classes offended the 
Fundamental Right guaranteed under 
Article 29 (2), whet option was left 
but for the Parliament to enact the 
Amendment, for, social justice requir-~ 
ed discriminatory treatment in favour 
of the weaker sections of the people 
and in particular the Scheduled Castes 
and Tribes in order to promote their 
educational and economic interest and 
to give them a position of equality. It 
is possible to sympathise with those 
who bewail the decision in the case as 
a ‘self-inflicted wound’. But when a 
Bench of five Judg2s held so, not all 
the tears in the World can recall a 
word of what was written, but only 
an amendment by Parliament, since 
the chance of the decision being over- 
ruled was remote and problematical. 


1705. The second and sixth 
clauses of Article 19 were also amend- 
ed by the First Amendment. Arti- 
cle 19 (1) (a) provides that all citizens 
shall have the right to freedom of 
speech and expression. Before the 
amendment, Article 19 (2) read: 


“Nothing in sub-clause (a) of 
clause (1) shall affect the operation of 
any existing law in so far as it re- 
lates to, or prevent the State from 
making any law relating to libel, slan- 
der, defamation, contempt of Court or 
any matter which ocfends against de- 
cency or morality or which under- 
mines the security of, or tends to 
overthrow, the State.” 


After the amendment. the same clause 
reads: 


“Nothing in sub-clause (a) of 
clause (1) shall affect the operation of 
any existing law, or prevent the State 
from making any law, in so far as 
such law imposes reasonable restric- 
tions on the exercise of the right con~ 
ferred by the said sub-clause in the 
interest of the ...... security of the 


State, friendly relations with foreign 
States, public order, decency or mora- 
lity, or in relation to contempt of 
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Court, defamation or incitement to an 
offence.” 


This amendment was -necessitated by 
the decision of this Court in Romesh 
Thapar v. State of Madras, 1950 SCR 
594 = (AIR, 1950 SC 124), wherein it 
was held thatthe disturbance of pub- 
lic order did not come within the ex- 
pression “undermines the security of 
the State”. No doubt, in State of Bihar 
v. Shailabala Devi. 1952 SCR 654 
=(AIR 1952 SC 329), this Court said 
that it did not intend to lay down in 
Romesh Thapar’s case that in no case 
will an offence against public order 
affect the security of the State, but 
that point is not of much interest in 
view of the Amendment. 


When this Court held that the word 
‘public order’ would not come within 
the expression “undermines the secu- 
rity of State”, no option was left to 
Parliament but to make the Amend- 
ment. The words “friendly relations 
with foreign States” introduced a fur- 
ther abridgment of the -freedom of 
speech but nobody would contend that 
maintenance of friendly relations with 
foreign States is unnecessary and that 
speech which would prejudicially af- 
fect these’relations should not be curb- 
ed even as England and America 
have done. 


1706. The 16th Amendment 
added after the words “in the interests 
of’ the words “the sovereignty and 
integrity of India’ in clauses (2), (3) 
and (4) of Article 19. This means 
that the Fundamental Rights to free- 
dom ef speech and freedom of assemb- 
ly were abridged for the sake of 
maintaining the sovereignty and inter- 
grity of India. Freedom of speech is 
the matrix upon which all other free- 
doms are founded and nobody would 
deny that it is an essential feature of 
the Constitution. But that had to be 
damaged for the sake of a greater 
good, namely, the maintenance of the 
sovereignty and integrity of India. And 
who would dare maintain that the 
amendment was unnecessary? These 
amendments illustrate that exigencies 
not visualized by the makers of the 
Constitution would arise and that 
Fundamental Rights will have to be 
abridged for the common good or for 
securing higher values. 
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1707. It was because counsel 
for the petitioner realised the neces- 
sity for amendment of Fundamental 
Rights in certain circumstances in 
such a way as to abridge them that he 
advanced the further contention that 
although Parliament should have the 
power to amend the Fundamental 
Rights, there is implied limitation up- 
on its power to amend them in such a 
way as to damage or destroy their 
core or essence, and that the Court 
must, in the case of each amendment, 
pass upon the question whether the 
amendment has destroyed or damaged 
the essence or the core of the right. 
Counsel said that ifthe task of adjudg~ 
ing what is “reasonable restriction in 
the interest of public” could be under- 
taken successfully by Court there is 
no reason why the Court could not 
undertake the task of finding the 
core or essence of a right and whe- 
ther the amendment has damaged or 
destroyed it. 


1708. Mr. Seervai for the State 
of Kerala submitted that no objective 
standard was suggested for the Court 
to decide what is the core or essence 
of a right except the perception of 
the trained judicial mind and that 
whereas judicial review of the 
question whether a restriction im- 
posed by a law is reasonable or not 
is based on the objective standard of 
reason, there is no divining rod for 
the Court to locate and find the core 
of a right. He referred to the dissent- 
ing judgment of Holmes in Lochner v. 
New York, (1904) 198 US 45 and to 
the dictum of Patanjali Sastri, J. in 
State of Madras v. V. G. Row, 1952. 
SCR 597 = (AIR 1952 SC 196) and 
said that the concepts of ‘reasonable 
man’, that latchkey to many legal 
doors, or, ‘reasonable’ restriction in 
the interest of public’ mentioned in | 
clauses 2 to 6 of Article 19 or “reason- 
able restrictions” in Article 304 (b) 
are objective in character, though 
there might be difference of opinion 
in a particular case in the application 
of these concepts. but the task of find- 
ing the core of a Fundamental Right 
is like the quest forthe “philosopher’s 
stone”, and that the Amending Body 
will be left without chart or compass 
when it proceeds to make an amend- 
ment. Mr. Seervai further submitted 
that. our constitution-makers delibera- 
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restrictions that might be imposed by 


tely omitted the pharse ‘due process’ 
in Article 21 to avoid flirtation 
by Court with any gossamer con- 
cepts drawn from higher law philoso- 
phy to annul legislation and that even 
in America, invalidation of law on the 
ground of violation of substantive due 
oes has become practically obso~ 
ete. 


1709. When a court adjudges 
that a legislation is bad on the ground 
that it, is an unreasonable restriction, 
it is drawing the elusive ingredients 
for its conclusion from several sour- 
ces. In fact, you measure the reason- 
ableness of a restriction imposed by 
law by indulging in an authentic bit 
of “special legislation.* ‘The words 
‘reason’ and ‘reasonable’ denote for the 
common Jaw lawyer ideas which the 
“Civilians” and the Canonists’ put 
under the head of the ‘law of nature. 
Thus the law of nature may finally 
claim in principle, though not by 
name, the reasonable man of English 
and American law and all his works 
which are many’**, Lord Coke said 


in Dr. Bonham’s case 8 Rep 107, 
118 (a) that the common law 
will adjudge an Act of Parlia- 


ment as void if it is against common 
right and reason and substantive due 
process in its content means nothing 
but testing an act or legislation on 
the touchstone of reason. The reason 
why the expression “due process” has 
never been defined is that it embodies 
a concept of fairness which has to be 
decided with reference to the facts and 
circumstances of each case and also 
according to the mores for the time 
being in force in a society to which 
the concept has to be applied. As Jus- 
tice Frankfurter said, “due process” is 
not a technical conception with a fix- 
ed content unrelated to time, place 
and circumstances: see Joint Anti-Fas- 
cist Refugee Committee v. McGrath, 
(1950) 341 U.S. 123. The limitations in 
Article 19 of the Constitution open the 
doors to judicial review of legislation 
in India in much the same manner as 
the doctrine of police power and its 
companion. the due process clause, 
have done in the United States. The 


“see Learned Hand, “Bill of Rights”, 
p. 26. 
**see History of the Law of Nature by 


_ Pollock, pp. 57-59. 
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the legislature to ensure the public 
interest must be reasonable and, there- 
fore, the Court will have to apply the 
yardstick of reason in adjudging the 
reasonableness. If you examine the 
cases relating to the imposition of rea- 
sonable restrictions by a law, it will 
be found that all of them adopt a 
standard which the American Supreme 
Court has adopted in adjudging rea- 
sonableness of a legislation under the 
due process clause. In Municipal Com- 
mittee v. State of Punjab, (1969) 3 
SCR 447 (453) = (AIR 1969 SC 1100) 
this Court said that due process clause 
has no application in India and that 
a law cannot be struck down as con- 
stituting an unreasonable restriction 
upon Fundamental Rights merely be- 
cause its terms were vague. The Court 
said that a law whose terms were 
vague would be struck down as viola- 
tive of due process in America but, 
nevertheless, the principle has no ap- 
plication here because there is no 
“due process clause” in our Constitu- 
tion. With great respect I should 
think that this is not correct. as the 
concept of “due process’ enters into 
the meaning of reasonableness of 
restrictions in clauses 2 to 6 of Arti- 
cle 19. In Collector of Customs v. Sam- 
pathu, (1962) 3 SCR 786 (816) = (AIR 
1962 SC 316), Rajagopala Ayyangar, J. 
said that though the tests of ‘reason- 


-ableness’ laid down by clauses (2) to 


(6) of Article 19 might in great part 
coincide with those for judging for 
‘due process’ it might not be assumed 
that these are identical, as the Con- 
stitution-framers deliberately avoided 
in this context the use of the expres- 
sion ‘due process’ with its comprehen~ 
siveness, flexibility and attendant 
vagueness in favour of a somewhat 
more definite word ‘reasonable’. In 
the light of what I have said, I am 
unable to understand how the word 
‘reasonable’ is more definite than the 
words ‘due process.’ As the concept of 
‘due process’ draws its nourishment 
from natural or higher law so also 
the concepts of ‘reason’ and ‘reason~ 
ableness’ draw the juice for their life 
from the law of reason, which for the > 
common law lawyer is nothing but ` 
natural law*. In Abbas v. Union of 


*see Pollock, the Expansion of Com- 
mon Law. 108-109. ' 
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India, (1971) 2 SCR 446 (470) = (AIR 
1971 SC 481) Hidayatullah, C. J. speak- 
ing for the Court said: 


Soari it cannot be said as an abso- 
lute principle that no law will be con- 
sidered bad for sheer vagueness. There 
is ample authority for the proposition 
that a law affecting fundamental 
rights may be so considered.” 


Where a law imposes a restriction up- 
on a Fundamental Right which is 
vague in character, it would be struck 
down as unreasonable under cls. (2) to 
(6) of Article 19 for the same reason 
as an American Court would strike it 
down as violative of due process, Viz., 
a person cannot be deprived of his 
Fundamental Right by a law whose 
command is uncertain and does not 
sufficiently indicate to the individual 
affected by it how he could avoid 
coming within the mischief of the 
law. Our Constitution-makers, under 
the guise ofi testing the reasonableness 
of restrictions imposed by law on 
Fundamental Rights, brought in by 
the back door practically the same 
concept which they openly banished 
by the front. 


1710. Tam not dismayed by 
the suggestion that no yardstick is 
furnished to the Court except the 
trained judicial perception for finding 
the core or essence of a right, or the 
essential features of the constitution. 
Consider for instance, the test for de- 
termining citizenship in the United 
States that the alien shall be a person 
of “good moral character” the test of 
a crime involving “moral turpitude”, 
the test by which you determine the 
familiar concept of the “core of a con- 
tract”, the “pith and substance” of a 
legislation or the “essential legislative 
function” in the doctrine of delegation. 
Few constitutional issues can be pre- 
sented in black and white terms. What 
are essential features and non essen- 
tiahb features of the Constitution? 
where does the core ofaright end and 
the periphery begin? These are not 
matters of icy certainty; but, for that 
reason, I am not persuaded to hold 
that they do not exist or, that they 
are too elusive for judicial .perception. 
Most of the things in life that are 
worth talking about are matters of 
degree and the great judges are those 
who are most capable of discerning 
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which of the gradations make genuine 
difference. 


1711. Nor do T think that all 
the provisions in the Constitution are 
equally essential. Gladstone said, the 
most wonderful work ever struck off 
at-a given time by the brain and pur- 
pose of man is the Constitution of the 
United States of America. Lord Bryce 
said much the same thing when he 
observed that it is one of the greatest 
contributions ever made to politics as 
a practical art. Yet it consists only of 
VII articles with the Amendments. A 
constitution need not partake the pro- 
lixity of a code. And our Constitution 
could very well have dropped many 
of its provisions. Merely because all 
the provisions off the Constitution 
have equal importance in one respect, 
namely, they are all embodied in one 
document, and can be amended only 
by the procedure prescribed in Arti- 
cle 368, it does not follow that all of 
them are essential features of the 
document in all other respects. 


1712. But the question will 
still remain, even when the core or the 
essence of a Fundamental Right is 
found, whether the Amending Body 
has the power to amend it in such a 
way as to destroy or damage the core. 
I have already said that considera- 
tions of justice, of the common good, 
or “the general welfare in a democra- 
tic society” might require abridging 
or taking away of the Fundamental 
Rights. 


1713, I have tried. like Jacob 
of the Old Testament to wrestle all 
the night with the angel, namely, the 
theory of implied limitation upon the 
power of amendment. I have yet to 
learn from what source this limitation 
arises. Is it because the people who 
were supposed to have framed the 
Constitution intended it and embodied 


the intention in an unalterable frame- ` 


work? If this is so, it would raise the 
fundamental issue whether that inten- 
tion should govern the succeeding 
generations for all time. If you subs- 
cribe to the theory of Jefferson, to 
which I have already referred and 
which was fully adopted by Dr. 
Ambedkar, the principal architect of 
our Constitution—and that is the only 
sane theory — I think there is no 


foundation for the theory of implied 
N 


x 


\ 
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limitations. Were it otherwise, in 
actual reality it would come to this: 
The representatives of some people— 
the framers of our Constitution — 
could bind the whole people for alltime 
and prevent them from changing tke 
constitutional structure through their 
representatives. And, what is this 
sacredness about the basic structure 
of the Constitution? Take the republi- 
can form of government, the supposed 
cornerstone of the whole structure. 
Has mankind, after its wandering 
through history, made a final and un- 
alterable verdict that it is the best 
form of government? Does not history 
show that mankind has changed its 
opinion from generation to generation 
as to the best form of governmert? 
Have not great philosophers and 
thinkers throughout the ages express- 
ed different views on the subject? Did 
not Plato prefer the rule by the Guar- 
dians? And was the sapient Aristotle 
misled when he showed his proclivity 
for a mixed form of government. If 
there was no concensus yesterday, why 
expect one tomorrow? - 


1714. The object of the people 
in establishing the Constitution was to 
promote justice, social and economic, 
liberty and equality. The modus ope- 
randi to achieve these objectives is 
set out in Parts III and IV of the Con- 
stitution. Both Parts III and IV enume- 
rate certain moral rights. Each of these 
Parts represents in the main the state- 
ments in one sense of certin aspira- 
tions whose fulfilment was regarded 
as essential to the kind of society 
which the Constitution-makers wanted 
to build. Many of the articles, whether 
in Part III or Part IV, represent moral 
rights which they have recognized as 
inherent in every human being in this 
country. The task of protecting and 
realising these rights is imposed upon 
all the organs of the State, namely. 
legislative, executive and judicial 
What then is the importance to be 
attached to the fact that the provisions 
of Part III are enforceable in a Court 
and the provisions in Part IV are not? 
Is it that the rights reflected in the 
provisions of Part IIL are somehow 
superior to the moral claims and aspi- 
rations reflected in the provisions of 
Part IV? I think not. Free and com- 
pulsory education under Article 45 is 
certainly as important as freedom of 


"~ 


religion under Article 25. Freedom 
from starvation is as important as 
right to life. Nor are the provisions in 
Part III absolute in the sense that the 
rights represented by them can always 
be given full implementation in all 
circumstances whereas’. practical exi- 
gencies may sometimes entail some 
compromise in the implementation of 
the moral claims in Part IV. When 
you translate these rights into socio- 
political reality, some degree of com- 
promise must always be present. Part 
IV of the Constitution translates moral 
claims into duties imposed on govern- 
ment but provided that these duties 
should not be enforceable by any 
Court.* The question has arisen what 
will happen when there is a conflict 
between the claims in Part IV and the 
rights in Part III and whether the 
State would be justified at any given 
time in allowing a compromise or 
sacrifice the one at the expense of the 
other in the realisation of the goal of 
the good life of the people. What is 
the relationship between the rights 
guaranteed by Part III and the moral 
rights in Part [V? In the State of 
Madras v. Champakam already referr< 
ed to this Court held that the Funda- 
mental Rights being sacrosanct, the 
Directive Principles of State Policy 
cannot override them but must run as 
subsidiary to them. This view was 
affirmed by this Court in Quareshi v. 
State of Bihar, 1959 SCR 629 = (AIR 
1958 SC 731). S. R. Das, C. J. who 


delivered the judgment of the 
Court said that the argument 
that the laws were passed in the 


discharge of the fundamental obliga- 


tion imposed on tke State by the 
Directive Principles and therefore, 


they could override the restrictions 
imposed on the legislative power of 
the State by Article 13 (2) or that a 
harmonious interpretation has to be 
placed upon the provisions of the Act 
was not acceptable. It was held that 


the State should implement the Direc- 


tive Principles but that it should do 
so in such a way that its laws do not 
take away or abridge the Fundamen- 
tal Rights: as otherwise. the protecting 


*see generally A. R. Blackshield “Fun- 
damental Rights & Economic - Via- 
bility of the Indian Nation” Jour- 
nal of Indian Law Institute, Vol. 10 
(1968) 1, 26-28. 
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provisions of Part III will be a mere 
rope of sand. In Golaknath Case, 
Subba Rao, C. J. said that Fundamen- 
tal Rights and Directive Principles of 
State Policy form an integrated whole 
and were elastic enough to respond 
to the changing needs of the society. 
There are observations in later cases 
. of this Court that it is possible to 
harmonize Part III and Part IV. 


1715. The significant thing to 
note about Part IV is that, although 
its provisions are expressly made un- 
enforceable, that does not affect its 
fundamental character. From a juridical 
point of view, it makes sense to say 
that Directive Principles do form part 
of the Constitutional Law of India and 
they are in no way subordinate to 


Fundamental Rights. Prof. A. L. Good-. 


hart said: 


Sans if a principle is recognized 

as binding on the legislature, then it 
can be correctly described as a legal 
rule even if there is no court that can 
enforce it. Thus. most of Dicey’s book 
on the British Constitution is concern- 
ed with certain general principles 
which Parliament recognizes as bind- 
ing on it.’’* 
Enforcement by a Court is not the real 
test of a law.** The conventions of 
English Constitution are not enforce~ 
able in a Court of law but they are, 
nevertheless, binding and form part cf 
the constitutional law of the land. The 
Similarity between the constitutional 
conventions in England and Directive 
Principles of State Policy in India can- 
not be disputed. 


1716. The only purpose of 
Article 37 is to prevent a citizen from 
coming forward and asking for specific 
performance of the duties cast upon 
the State by the Directive Principles. 
But if a State voluntarily were to im- 
plement the Directive Principles. a 
Court would be failing in its duty, if 
it did not give effect to the provisions 
of the law at the instance of a person 


*see the passage quoted in “Equal 
Protection Guarantee and the Right 
to Property under the Indian Con- 
stitution”, by Jagat Narain, Inter- 
national: and Comparative Law 
Quarterly, Vol. 15, 1966, pp. 206-7. 

**see “A note on the Theory of Law” 
“Law and the Constitution” 5th ed. 
p. 330 by Ivor Jennings. 
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who has obtained a right under the 
legislation. As the implementation of 
the Directive Principles involves finan- 
cial commitments on the part of the 
Government and depends upon finan- 
cial resources. it was thought meet 
that no private citizen should be al- 
lowed to enforce their implementation. 
But nevertheless, when the State, in 
pursuance of its fundamentai obliga- 
tion makes a law implementing them, 
it becomes the law of the land and 
the judiciary will be bound to enforce 
the law. What is to happen if a State 
were tomakealaw repugnant to the 
Directive Principles? Would the Court 
be justified in striking down the. law 
as contrary to the Law of the Consti- 
tution or, on what basis will a con- 
flict between Part III and Part IV be 
solved? The questions require serious 
consideration. 


1717, The definition of the 
word ‘State’ both for the purpose of 
Part III and Part IV is the same. 
Whereas Article 45 of the Irish Con- 
stitution addresses the directive only 
for the guidance of the Oireachtas, i.e., 
the legislature, all the directives from 
Articles 38 to 51 of our Constitution 
are addressed to the ‘State’ as defined 
in Article 12. That judicial process is 
also “State Action” seems to þe clear. 
Article 20 (2) which provides that no 
person shall be prosecuted and punish- 
ed for the same offence more than 
once is generally violated by the judi- 
ciary and a writ under Article 32 
should lie to quash the order. In his 
dissenting judgment in Naresh v. 
State of Maharashtra, (1966) 3 SCR 
744=(AIR 1567 SC 1), Hidayatullah, J. 
tcok the view—I think rightly—that 
the judiciary is also “State” within the 
definition of the word “State” in Arti- 
cle 12 of the Constitution See also 
shelley v. Kraemer, (1947) 334 U.S. 1; 
Budhan v. State of Maharashtra (1955) 
1 SCR 1045=(AIR 1955 SC 191). Fran- 
kfurter, J. asked the question that if 
the highest court of a state shculd 
candidly deny to one litigant a rule of 
law which it concededly would apply 
to all other litigants in similar situa- 
tion, could it escape condemnatior. as 
an unjust discrimination and therefore 
a denial of the equal protection of the 
laws? see Backus v. Fort Street Union 
Depot Co., 169 U.S. 557, 571 alse Sn- 
owden v. Hughes, (1943) 321 U. S. 1. 
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In.Carter v. Texas, (1899) 177 US 442 
(447) the Court observed that when- 
ever by any action of a State, whether 
through its legislature. through its 
courts, or through its executive or ad- 
ministrative officers, all persons of the 
African race are excluded, solely be- 
cause of their race or colour, from 
serving 4S...... jurors: in the criminal 
prosecution of. a person of the African 
race, the equal protection of the laws 

is denied. 


1718. If convicting and punish- 
ing a person twice for an offence by 
a judgment is equivalent to the “State 
passing a law in contravention of the 
rights conferred by Part III” for the 
purpose of enabling the person to file 
a petition under article 32 to quash 
the judgment, I can see no incongruity 
in holding, when Article 37 says in its 
latter part “it shall be the duty of the 
State to apply these principles in 
making laws”, that judicial process is 
‘state action’ and that the judiciary is 
bound to apply the Directive Principles 
in making its judgment. 


1719. The judicial function is, 
like legislation, both creation and ap- 
plication of law. The judicial function 
is ordinarily determined by the gene- 
ral norms both as to procedure and as 
to the contents of the norm to be 
created, whereas legislation is usually 
determined by the Constitution only 
in the former respect. But that is a 
difference in degree only. From a 
dynamic point of view, the individual 
norm created by the judicial decision 
is a stage in a process beginning with 
the establishment of the first Consti- 
tution, continued by legislation and 
customs, and leading to the judicial 
decisions. The Court not merely for- 
mulates already existing law although 
it is generally asserted to be so. It 
does not only ‘seek’ and ‘find’ the law 
existing previous toits decision, it does 
not merely pronounce the law which 
exists ready and finished prior 
to its pronouncement. Both in esta- 
blishing the presence of the conditions 
and in stipulating the sanction, the 
judicial decision has a constitutive 
character. The law-creating function 
of the courts is especially manifest 
when the judicial decision has the 
character of a precedent, and that 
means when the judicial decision crea- 


tes a general norm. Where the courts 
are entitled not only to apply pre- . 
existing substantive law in their deci- 
sions, but also to create new law for 
concrete cases. there is a comprehen- 
sible inclination to give these judicial 
decisions the character of precedents. 
Within such a legal system, courts are 
legislative organs in exactly the same 
sense as the organ which is called the 
degisiator in the narrower and ordi- 
nary sense of the term. Courts are 
creators of general legal norms.* Lord 
Reid said:** 


“There was a time when if was 
thought almost indecent to suggest 
that judges make law—they only de- 
clare it. Those with a taste for fairy- 
tales seem to have thought that in 
some Aladdin’s Cave there is hidden 
the Common Law in all its splendour 
and that ona judge’s appointment there 
descends on him knowledge of the 
magic words Open Sesame......But we 
do not belive in fairy tales any more.” 
I do not think any person with a sense 
of realism believes today as Black- 
stone did that the law declared by the 
courts has a platonic or ideal existence 
before it is expounded by judges. 
John Chipman Gray said that in the 
last analysis the courts also make our 
statute law and quoted the passage 
from the famous sermon of Bishop 
Hoadly that whoever has absolute 
power to interpret the law, it is he 
who is the law-giver, not the one who 
originally wrote it. 


1720. It is somewhat strange 
that judicial process which involves 
law-making should be called ‘finding 
the law’. “Some simple-hearted people 
believe that the names we give to 
things do not matter. But though the 
rose by any other name might smell 
as sweet, the history of civilization 
bears ample testimony to the moment- 
ous influence of names, At any 
rate, whether the process of judicial 
legislation should be called finding or 
making the law is undoubtedly of 


*see Kelsen, “General Theory of Law 
and State” pp. 134-5 & 149-150. 

**see the. recent address of Lord Reid 
“The Judge as Law Maker” (1972) 
12 JS.P.T.L. (NS) 22, 29 


Tsee “Nature and Sources of the 
Law” pp. 102, 125, 172. 
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great practical moment’*. Nobody 
doubts today that within the confines 
of vast spaces. a judge moves with 
freedom which stamps his action as 
creative. “The law which is the result~ 
ing product is not found, but made. 
The process, being legislative, demands 
the legislator’s wisdom’’,** 


1721. It is relevant in this con- 
text to remember that in building up 
a just social order it is sometimes im- 
perative that the Fundamental Rights 
should be subordinated to Directive 
_ Principles. The makers of the Consti- 

tution had the vision.of a future where 
liberty, equality and justice would be 
meaningful ideals for every citizen. 
There is a certain air of unreality 
when you assume that Fundamental 
Rights have any meaningful existence 
for the starving millions. What boots 
it to; them to be told that they are 
the proud possessors of the Fundamen- 
tal Rights including the right to ac- 
quire, hold and dispose of property if 
the society offers them no chance or 
opportunity to come by these rights? 
Or, what boots it to the beggar in the 
street to be told that the Constitution 
in its majestic equality, holds its scales 
even and forbids by law both his 
tribe and the rich to beg in, the street, 
to steal bread or sleep under the 
bridge? This is not to say that the 
struggle for a just economic order 
should be allowed to. take priority 
over the struggle for the more intan- 
gible hopes of man’s personal self- 
fulfilment. But in particular con- 
texts, fundamental freedoms and 
rights must yield to material and prac- 
tical needs. Economic goals have an 
un-contestable claim for priority over 
ideological ones on the ground that 
excellence comes only after existence. 
It is only if men exist that there can 
be fundamental rights. “Tell an un- 
provisioned man lost in the desert 
that he is free to eat, drink, bathe, 


*see M. R. Cohen. “Law and the Social 
Order” (1933), pp. 121-124. 

**saa Benjamin. N. Cardozo, “The 
Nature of the Judicial process”, 
p. 115. 

+see generally A. R. Blackshield “Fun- 
damental Rights and Economic Via- 
bility of the Indian Nation” Journal 
of the Indian Law Institute. Vol. 10 
(1968) 1. 
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TEAC....cereeeeeneeess NO One is hindering 
him.” For the attainment of most of 
these ends he might better be in pri- 
son. Unrestraint without equipment 
is not liberty for any end which de- 
mands equipment...... Unemployment is 
a literal unrestraint, a marked free- 
dom from the coercions of daily toil 
but as destructive of means it is the 
opposite of freedom for...... To con- 
temporary consciousness it has become 
an axiom that there can be no free- 


dom without provision.”£ 


1722. The twentieth 
juristic thinking has formulated two 
jural postulates. They are (1) Every 
one is entitled to assume that the 
burdens incidental to life in society 
will be borne by society: (2) Every | 
one is entitled to assume that 
at least a standard of human life will 
be assured to him; not merely equal 
oppotunities of providing or attaining 


century 


it but immediate material satisfac- 
tion.§ 
1723. The concept of liberty 


or equality can have meaning only 
when men are alive today and hope 
to be alive tomorrow. “One hates to 
think how few Indians, for example, 
have any idea that their Constitution 
provides basic rights, let alone what 
those rights are or how they could ke 
defended when violated by Govern- 
ment.”*¢ So the main task of freedom 
in India for the large part of the peo- 
ple is at the economic level. 


1724. Roscoe Pound who ex- 
pounded his theory of interest as a 
criterion of justice insists without 


qualification that the “interest” or 
“claims” or “demands” with which he 
is concerned are de facto psychologi- 
cal phenomena which pre-exist and 
are not merely the creation of the le- 
gal order.*£ 


1725. Pound’s proposals seem, 
in the last analysis, to be an attempt 
to implement the familiar thought 


tsee Hocking “Freedom of the Press”, 
pp. 55-56. ; 

see Roscoe Pound, “Jurisprudence”, 
Vol. 1, Section 46 (Twentieth Cen- 
tury). 

*tsee Carl J. Friedrich. Man and His 
Government, p. 272. 

*fsee Pound, 3 Jurisprudence, 

esp. 16-21. 
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in all circumstances. 


. far as possible.* 
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that there should be a correspondence 
between the demands made by men in 
a given society at a given time. and 
its law at that time. . 


1726. The scheme of interests 


should include, all the de facto claims © 


actually made.- This, of course, is not 
to say that every de facto claim or 
interest .which finds a place in the 
scheme of interests will be given effect 
Claims within 
a legal order which are not necessari- 


. ly mutually incompatible may never- 


theless come into conflict in particular 
situations. Indeed most of the pro- 
blems in which the judgment of jus- 
tice is called for arise from a conflict 
two or more of such de facto 
claims, none of which can be given 
effect to completely without prejudice 
to the others. The scheme ` of inter- 
ests, like the jural postulates, is'a de- 
vice for.presenting to the mind of the 
legislator a rough picture of the ac- 
tual claims made by men in a given 
society at a given time. to which jus- 
tice requires them to give effect so 
And what are the 
de facto claims crying aloud for re- 
cognition as interests for the millions 
of people of this country? That can 
probably admit of only one answer, 
by those who have eyes to see and 
ears to hear. By and large, the rough 
picture of the actual claims made by 
the millions of people in this country 
and which demand: recognition as in- 
terests protected by law is sketched in 
Part IV of the Constitution. A judg- 
ment of justice is called for when 
these claims which call for recognition 
in law as interest conflict with other 
rights and interests. That judgment 
has to be made by the dominant opi- 
nion in the community. For a Judge 
to serve as a communal mentor, as 
Learned Hand said, appears to be a 
very dubious addition to his duties and 
one apt to interfere with their proper 
The Court is not the organ 
intended or expected to light the way 


- to a saner world, for, in a democracy. 


that choice is the province of the poli- 
tical branch i. e. of the representa- 
tives of the people, striving however 
blindly or inarticulately, towards their 
own conception of the Good Life. 


*see Julius Stone. Human Law and 
Human Justice pp. 269-270. 
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1727... It is inevitable that there 
should: be::. much gnashing of teeth 
when a Ss6ciety opts for change and 
breaks -with its older laissez faire tra- 
dition, which held before the eyes of 
both the rich and the poor a golden 
prize for which each may strive 
though all cannot attain it and which 
in particular provided the rich with 
an enchanting vision of infinite ex- 
pansion, and switches on to a new so- 
cial order where claims of individual 
self assertion and expansion are su- 
bordinated to the common good. 


1728. To sum up this part cf 


the discussion, I think there are rights 


which inhere in human beings because 
they are human beings-——-whether you 
call them natural rights or by some 
other appellation is immaterial. As the 
preamble indicates, it was to secure 
the basic human rights like liberty 
and equality that the people gave un- 
to themselves the Constitution and 
these basic rights are an essential fea- 
ture of the Constitution; the Constitu~ 
tion was also enacted by the people 
to secure justice, political, social and 
economic. ‘Therefore, the moral rights 
embodied in Part IV of the Constitu- 
tion are equally an essential feature 
of it, the only difference being that 
the moral rights embodied in Part IV 
are not specifically enforceable as 
against the State by a citizen in a 
Court of law in case the State fails to 
implement its duty but. nevertheless, 
they are fundamental in the govern 
ance of the country and all the organs 
of the State, including the judiciary, 
are bound to enforce those directives. 
The Fundamental Rights themselves 
have no .fixed content; most of. them 
are mere empty vessels into which 
each generation must pour its content 
in the light of its experience. Restric- 
tions, abridgment, curtailment, and 
even abrogation of these rights in cir- 
cumstances not visualized by the Cons- 
titution-makers might become neces- 
sary; their claim to supremacy or pri- 
ority is liable to be overborne at parti- 
cular stages in the history of the nation 
by the moral claims embodied in 
Part IV. Whether at a particular mo- 
ment in the history of the nation, a 
particular Fundamental Right should 
have priority over the moral claim 
embodied in Part IV or must yield toa. 
them is a matter which must be left 
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to. be decidéd by each géneration in 
the light of its experience’ and ‘its 
values. And, if Parliament.*in ‘its capa- 
city as the Amending Body, decides to 
amend the Constitution in such a way 
as to take away or abridge*a Funda- 


mental Right to give priority value to” 


the moral claims embodied in Part IV 
of the Constitution, the Court cannot 
adjudge the constitutional amendment 
as bad for the reason that what was 
intended to be subsidiary by the Cons- 
titution-makers has been made domin- 
ant. Judicial review of a constitu- 
tional amendment for the reason that 
it gives priority value to the moral 
claims embodied in Part IV over the 
Fundamental Rights embodied in Part 
III is impermissible. Taking for grant- 
ed that by and large that Fundamen- 


tal rights are the extensions, 
permutations and combinations of 
natural rights in the sense ex- 


plained in this judgment, it does not 
follow that there is any inherent li- 
mitation by virtue of their origin or 
character in their being taken away 
or abridged for the common good. 
The source from which these rights 
derive their moral sanction and trans- 
cendental character, namely, the natu- 
ral law. itself recognizes that natural 
rights are only prima facie rights li- 
able to be taken away or limited in 
special circumstances for securing 
higher values in a society or for its 
common good. But the responsibility 
of the Parliament in taking away -or 
abridging a Fundamental Right is an 
awesome one and whenever a question 
of constitutional amendment which 
will have the above effect comes up 
for consideration, Parliament must he 
aware that they are the guardians of 
the rights and liberties of the people 
in a greater degree than the Courts, 
as the Courts cannot go into the vali- 
dity of the amendment on any subs- 
tantive ground. 

1729. In the light of what I 
have said, I do not think that there 
were any express or implied limita- 
tions upon the power of Parliament 
to amend the Fundamental Rights 
in such a way as to ‘destroy or da- 
mage even the core or essence of the 
rights and the 24th Amendment, by 
its language, makes it clear beyond 
doubt. The opening words of the 
amended article should make it clear 
that no invisible radiation from any 
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other provision of the ° Constitution 
would operate as implied limitation 
upon the power of amendment. Fur- 
ther, the amended Article 368 puts it 
beyond doubt that the power to amend 
the provisions of the Constitution is 
in the article itself, that the power in- 
cludes the power to add, vary or re- 
peal any provision ofthe Constitution, 
that the power is a constituent power, 
that the assent of the Président to a 
bill for amendment is compulsory and 
that nothing in Article 13 (2) will 


apply to an amendment under the | 
article. l : 
1730. Article -368, as it stood 


before the Amendment, conferred ple- 
nary power to amend all the provi- 
sions of the Constitution and the 24th 
Amendment, except in one respect, 
namely, the compulsory character of 
the assent of the President to a bill 
for amendment, is declaratory in cha- 
racter. To put it in a different lansu- 
age, as the majority decision in the 
Golaknath Case (1967) 2 SCR 762 = 
(AIR 1967 SC 1643), negatived the 
constituent power of the Parliament 
to amend the Fundamental Rights in 
such a way as to take away or abridge 
them which, according to the Amend- 
ing Body, was wrong, the Amending 
Body passed the amendment to make 
it clear that the power to amend is 
located in the article, that it is a cons- 
tituent power and not a legislative 
power as held by the majority deci- 
sion in the Golaknath Case, that the 
power is plenary in character and that 
Article 13 (2) is not a bar to the 
amendment of the Fundamental Rights 
in such a way as to take away or ab- 
ridge them under Article 368. That- 
the object of the amendment was de- 
claratory in character is clear from 
the Statement of Objects and Reasons 
for the Amendment. That says that 
the Amendment was made to provide 
expressly that the Parliament has 
competence, in the exercise of its 
amending power, to abridge or take 
away the Fundamental Rights since 
the majority in the Golaknath Case 
held that the Parliament had no such 
power. As I have already said, the 
Amendment has added nothing to the 
content‘of the article except the re- 
quirement as to the compulsory cha- 
racter of the assent of the President 
to the bill for amendment. That an 
Amending Body, in the exercise of its 
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‘power to ‘amend, if the power to 
amend is plenary, can make an amend- 
‘ment in order to make clear what was 
implicit in the article and to correct 
a judicial error in the interpretation 
of the article appears to me to be 
clear. i 

-= 1731. Mr. Palkhivala contend- 
ed that as the power to amend under 
Article 368 as it stood before the 24th 
Amendment was itself limited, the 
power to amend that power cannot he 


utilised to enlarge the amending 
power. 
1732. There is nothing illegal 


or illogical. in a donor granting a li- 
mited power coupled with a potentia. 
power or capacity in the donee to en- 
large the limit of that power accord- 
ing to the discretion of the donee. It 
is a mistake to suppose even on the 
assumption that the actual power to 
amend under Article 368 as it stood 
before the 24th Amendment was limit- 
ed, the Amending Body cannot en- 
large the limit of the power: As I 
said, even if it be assumed that the 
actual power for amendment under 
the article was limited, the article 
gave the Amending Body a potential 
power, to enlarge or contract the limit 
of the actual power. The potential 
power when exercised by the Amend- 
ing Body makes the actual power 
either enlarged or contracted. The 
wording of proviso to Article 368, viz.. 
“If the amendment seeks to make any 
change...... (e) in the provision of this 
article” makes it clear that the object 
of the amendment of the article is 
to make change in Article 368. On 
what basis is the assumption made 
that by making change in the article. 
the area of the power, if actually 
limited, cannot be enlarged? I must 
confess my inability to perceive any 
limit as to the character of the change 
that might be made in the amending 
power. It was assumed by Hidayatul- 
lah, J. in his judgment in Golaknath 
Case that the article can be so amend- 
ed and a Constituent Assembly con- 
voked to amend the Fundamental 
Rights. Is such an amendment of 
Article 368 possible if the argument of 
the petitioner is right that the power 
to amend the amending power cannot 
be exercised so as to change the locus 
or the width of the amending power? 
The only thing required would be that 
the amending power should be. amend- 
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ed in the manner and form prescrib- 
ed by the article itself. And there is 
no case that that has not been done. 

1733. Counsel also submitted 
that the operation of Article 13 (2) 
was not liable to be taken away by 
the amendment. He said that al- 
though there was no express provision 
in Article 13 (2) or in Article 368 
which prevented the operation of Arti- 
cle 13 (2) being taken away, there was 
implied lmitation for the reason that, 
if the Fundamental Rights could not 
have been amended in such a way as 
to take away or abridge them because 
of the inhibition contained in Art. 13 
(2), that inhibition could not have been 
removed indirectly by amending Arti- 
cle 368 and Article 13 (2). In other 
words, the argument was, as the word 
‘law’ in Article 13 (2) included an 
amendment of the Constitution. that 
was an express bar to the amendment 
of the Fundamental Rights in such a 
way as to take away or abridge them 
and, therefore, the Amending Body 
cannot do in two stages what it was 
prohibited from doing in one stage. 
Even on the assumption that the word 
‘law’ in Article 13 (2) included an 


amendment of the Constitution, I 
think there was nothing which pre- 
vented the Amending Body from 


amending Article 368 and Article 13 
(2) in such a way as to exclude the 
operation of Article 13 (2) as there 
was no express or implied prohibition 
for doing so. 

1734. The next question for 
consideration is whether the 25th 
Amendment is valid. By that Amend- 
ment, Article 31 (2) was amended and 
the amended article says that no pro- 
perty shall be acquired save by the 
authority of law which provides for 
acquisition or requisition of the pro- 
perty for an ‘amount’ which may be 
fixed by such law or which may be 
determined in accordance with such 
principles and given in such manner 
as may be specified in such law and 
that no such law shall be called in 
question in any Court on the ground 
that the amount so fixed or determined 
is not adequate or that the whole or 
any part of such amount is to be given 
otherwise than in cash. An exception 
has been made in the case of acquisi- 
tion of property belonging to an educa- 
tional institution established and -ad- 
ministered by a minority referred to 
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in Clause (1) of Article 30 by provid- 
ing that the State shall ensure that the 
amount Zixed by or determined under 
the law for acquisition of such property 
must, be such as would not restrict or 
abrogate the right guaranteed under 
that clause. Clause (2-B) to Article 31 
provides for dispensing with the ap- 
plication of Article 19 (1) (f) to any 
law as is referred to in sub-clause (2) 
of Article 31. A new article was also 
inserted viz., Article 31-C which pro- 
vides that notwithstanding anything 
contained in Article 13, no law giving 
effect to the policy of the State to- 
wards securing the principles specified 
in clause (b) or clause (c) of Art. 39 
shall be deemed to be void on the 
ground that it is inconsistent with or 
takes away or.abridges any of the 
rights conferred by Articles 14, 19 and 
31; and no law containing a declara- 
tion that it is for giving effect to 
such policy shall be called in question 
in any Court on the ground that it 
does not give 
Provided that where such law is made 
by the Legislature of a State. the pro- 
visions of this article shall not apply 
thereto unless such law, having been 
reserved for the consideration of the 
President has received his assent. 


1735. Mr. Palkhivala contend- 
ed that the Fundamental Right to ac- 
quire, hold and dispose of property is 
an essential feature of the Constitu- 
tion, that there can be no dignified 
citizens in a State unless they have 
the right to acquire and hold pro- 
perty, that the right to acquire and 
hold property is essential for the en- 
joyment of all other Fundamental 
Rights as it is the basis on which all 
other rights: are founded, that the 
Fundamental Rights guaranteed to the 
minorities would become a rope of 
sand if the right to hold and dispose 
of property can be taken away and as 
power to acquire property for an 
‘amount’ inadequate or illusory is 
given to the Parliament or State Le- 
gislature, that would damage the 
essence or core of the Fundamental 
Right to property. Counsel said that 
if the core or the essence of the right 
to hold property could be taken away 
by a law, the right to freedom of 
press ‘ander Article 19 (1) (a) would 
become meaningless as a_ publisher 
-could be deprived of his priming press 
by paying him a nominal amount and 
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that the fundamental right of the 
workers to form associations -and of 
the religious denominations to esta- 
blish and maintain institutions for re- 
ligious and ‘charitable purposes would 
become, empty. words. 


1736. The framers . of the 
Constitution regarded the right tọ ac- 
quire and hold property. as .a Funda- 
mental Right for the reason that a 
dignified human life is impossible 
without it. Whether it is the weakest 
of all Fundamental Rights would de- 
pend upon the question whether there 
is a hierarchy of values among the 
Fundamental Rights. The concept -of 
preferred freedoms.. is an indication 
that -some Judges are inclined to .put 
the right to hold property low in the 
scale of values. © 


1737. The exponents of natural 
law like Aristotle, St. Thomas Aqui- 
nas, Hobbes and even positivists are 
agreed. that right to life and- property 
is the presupposition of a good legal 
order. Property, according ‘to Aris- 
totle, is an instrument of the best and 
highest life. Property is the neces- 
sary consequence and condition of li- 
berty. Liberty and property demand 
and support each other. 


1738. The doctrine of natural 
rights has exercised a profound influ- 
ence upon the conception of private 
property. In its most modern form 
it insists that property is indispensable 
to man’s individual. development and 
attainment of ‘liberty. Without domi- 
nion over things, man is’ a’slave,* 


1739. The most that we can 
claim, as a general principle appli- 
cable to all stages of social develop- 
ment, is that without’ some property 
or capacity for acquiring property 
there can be no individual liberty, and 
that without some liberty there can 
be no proper development of charac- 
ter.** 


1740. Persons without Dros 
perty enjoy no sense of background 
such as would endow their individual 
lives with a certain dignity. They 
exist on the surface; they- cannot 


*see John Moffatt Mecklin,. “An Intro- 
` duction to Social Ethics”, pp. 302- 

321. Ta 
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strike roots.: and establish perma- 
nency.7 
1741. In short, the concept of 


property is not an arbitrary ideal but 
is founded on man’s natural impulse 
to extend his own personality. In the 
long run, a man cannot exist, cannot 
make good his right to marriage or 
found a family unless he is entitled to 
ownership through acquisition of pro- 
perty. 

1742. However. it is a very 
common mistake to speak of property 
as if it were an institution having a 
fixed content constantly remaining the 
same; whereasin reality, it has assum- 
ed the most diverse forms and is still 
susceptible to great unforeseen modi- 
fications. 

1743. The root of the difficulty 
is that in most of the discussions the 
notion of private property is used too 
vaguely. It is necessary to distinguish 
at least three forms of private pro- 
perty: (i) property in durable and 
non-durable consumer’s goods; (ìi) 
property in the means of production 
worked by their owners; (ili) property 
in the means of production not work- 
ed or directly managed by their 
owners, especially the accumulations 
of masses ef property of this kind in 
the hands of a relatively narrow 
class. While the first two forms of 
property can be justified as necessary 
conditions of a free and purposeful 
life, the third cannoz. For this type 
of property gives power not only over 
things, but through things over per- 
sons. It is open to the charge made 
that any form of property which gives 
man power Over man is not an instru- 
ment of freedom but of servitude.* 

1744. The foundation of our 
society today is found not in func- 
tions, but in rights; that rights are not 
deducible from the discharge of func- 
tions, so that the acquisition of wealth 
and the enjoyment of property are 
contingent upen the performance of 
services but that the individual enters 
the world equipped with rights to the 
free disposal of this property and the 
pursuit of nis economic self-interest, 
and that these rights are anterior to. 
and independent of any service which 
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he may render. In other words, “the 
enjoyment of property and the direc- 
tion of industry are considered to re- 
quire no social justification’’.** 


1745. The framers of our 
Constitution made the right to acquire, 
hold and dispose of property a Funda- 
mental Right thinking that every citi- 
zen in this country would have an 
opportunity to come by a modicum’of 
that right. Therefore, as the learned 
Attorney-General rightly contended 
any defence of the right to own and 
hold property must essentially be the 
defence of a well distributed property 
and not an abstract right that can, in 
practice, be exercised only by the few. 


1746. Article 39 
that the State shall direct its policy 
towards securing that the ownership 
and control of the material resources 
of the community are so distributed 
as best to subserve the common good. 
Article 39 (c) states that the State 
shall direct its policy towards secur- 
ing that the operation of the economic 
system does not result in the concen- 
tration of wealth and means of pro- 
duction to the common detriment. 


1747. Sir Ivor Jennings has 
said that the propositions embodied in 
these sub-articles are derived from 
Article 45 of the Irish Constitution 
and that in turn is based upon Papal 
Bulls.$ 


1748. His Holiness Pope Paul 
VI, following the previous encyclicals 
on the subject has said: 

“To quote St. Ambrose “......... the 
world is given to all, and not only to 
the rich.” That is, private property 
does not constitute for anyone as ab- 
solute and unconditioned right. No one 
is justified in keeping for his exclusive 
use what he does not need when others 
lack necessities. In a word, “according 
to the traditional doctrine as found in 
the Fathers of the Church and the 
great theologians, the right to property 


(b) provides 


**see Richard Henry Tawney, ‘The .Ac- 
quisitive Society”, Chapters II & IV. 

$see Sir Ivor Jennings, “Some Charac- 
teristics of the Indian Constitution”. 
pp. 31-32. 

tsee Encyclical Letter of Pope Paul 
VI (1967), “On the Develop- 
ment of Peoples’, pp. 18, °58, foot- 
note at p. 58. 
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must never be exercised to the detri- 
ment of the common good.” 7 


“God has intended the earth and 
all that it contains for the use of all 
men and all peoples. Hence, justice, ac- 
companied by charity, must so regu- 
late the distribution of created goods 
that they are actually available to all 
in an equitable measure.” 

‘Moreover, all have the right to 
possess a share of earthly goods suffi- 
cient for themselves and their fami- 
lies.” 

“In extreme necessity all goods 
are common, that is, are to be shared.” 

1749. The basic institution of 
property is not to be confused with 
particular forms it may assume in 
different ages or regions. These will be 
justified according as they continue to 
show that they are achieving the gene- 
ral aim of ministering to the good of 
human life. Natural right may also be 
violated under a regime in which a 
great number, although theoretically 
free, are in practice excluded from 
the possibility of acquiring property.** 


1750. When property is ac- 
quired for implementing the directive 
principles under Article 39 (b) or 39 
(c), is there an ethical obligation upon 
the State to pay the full market 
value? In all civilized legal systems, 
there is a good deal of just expropria- 
tion or confiscation without any direct 
compensation. Indeed no one, in fact, 
had the courage to argue that the 
State has no right to deprive an indi- 
vidual of property to which he is so 
attached that he refuses any money 
for it. Article 31 (2A) proceeds on 
the assumption that there is no obli- 
gation upon the State to pay compen- 
sation to a person who is deprived of 
his property. What does it matter to 
the person who is deprived of his pro- 
perty whether, after the deprivation. 
the State or aCorporation owned or 
controlled by the State acquires title to 
it? Every acquisition by State pre- 
supposes a deprivation of the owner 
of the property. If. when depriving a 
person of his property, the State is 
not bound to pay compensation, what 
is the principle of justice which de- 
mands that he should be compensated 
with full market value merely be- 


**see William J. McDonald, “The So- 
cial Value of Property according to 
St. Thomas Aquinas”. p. 183. 


‘the form of taxation 


Kesavananda v. State of Kerala (Mathew J.) [Prs. 1748-92] 5.. 1991 


cause the title to the property is — 
transferred to State or the Corpora- 
tion as aforesaid after the deprivation. 
No absolute principle of justice re- 
quires it. The whole business of the 
State depends upon its rightful power 
to take away the property of Dives in 
and use it to 
support Lazarus. When slavery was 
abolished in America, by law, the 
owners had their property taken away. 
The State did not consider itself ethi- 
cally bound to pay them the full mar- 
ket value of their slaves. It is cer- 
tainly a grievous shock to a commu- 
nity to have a large number of slave 
owners, whose wealth made them 
leaders of culture, suddenly deprived 
of their income. Whether it was desir- 
able for the slaves themselves to be 
suddenly taken away from their mas- 
ters and cut adrift on the sea of free- 
dom without compensation is another 
matter. “When prohibition was intro- 
duced in America, there was virtual 
confiscation of many millions of 
dollars’ worth of property. Were the 
distillers and brewers entitled to com- 
pensation for their losses? The shock 
to the distillers and brewers was not 
as serious as to others e. g., saloon 
keepers and bartenders who did not 
lose any legal property since they 
were only employees, but who found 
it difficult late in life to enter new 
employments. These and other ex- 
amples of justifiable ‘confiscation with- 
out compensation are inconsistent with 


the absolute theory of private pro- 
perty.’’* 

1751. An adequate theory of 
social justice should enable one to 


draw the line between justifiable and 
unjustifiable cases of confiscation. 

1752. The imtention of the 
framers of the Constitution. when they 
drafted Article 24 (the original Arti- 
cle 31 (2), can be seen from the 
speech of Pandit Jawaharlal Nehru in 
the Constituent Assembly on Septem- 
ber 10, 1949:*** 


cans Eminent lawyers ‘have told 
us that on a proper construction of 
this clause. normally speaking, the 


judiciary should not and does not 


*see generally M. R. Cohan, “Property 
and Sovereignty”, Law and Social 
Order, p. 45 onwards. 

***Constituent Assembly Debates, Vol. 
IX, p. 1198. ` 
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come in.. Parliament fixes either the 
compensation itself or the principles 
governing that compensation and they 
should not be challenged except for 
one reason, where it is thought that 
there has been a gross abuse of the 


law, where in fact there has been a 


fraud on the Constitution.” 


1753. Shri K. M. Munshi, who 
spoke in the Constituent Assembly on 
the draft Art. 24 on Pepiemper | 12, 
1949, observed:* 


. "We ‘find on the English Statute 
Book several. Acts, the Land Acquisi- 
tion Act, the Land Clauses. Act, the 
Housing ‘Act, in all of which a vary- 
ing basis of compensation. has been 
adopted to suit not only to the nature 
of the property but also the purpose 
for which itisto be acquired. Parlia- 
ment therefore.is the judge and mas- 
ter of deciding what principles to ap- 
ply in each case.” 


1754. In State of West Bengal 
v. Bela Banerjee, 1954 SCR 558. (563- 
4) -=- (ATR 1954 SC 170). the expec- 
tation entertained by the. Constituent 
Assembly. that the Court will not in- 
terfere with the fixation of compen- 
sation by Parliament was belied. The 
Court said in that case that the owner 
of the property expropriated must be 
paid the just equivalent of what he 
has been deprived of and -that within 
the limits of this basic requirement 
of full indemnification of the expropri- 
ated owner, the Constitution allows 
free play to the legislative judgment 
as to what principles should guide the 
determination of the amount payable. 


1755. In order to bring Arti- 
cle 31 (2) in conformity with the clear 
intention of the framers of the Con- 
stitution, the Fourth Amendment to 
the Constitution was passed and it 
came into effect on April, 27, 1955. At 
the end of Article 31 (2) the following 
words were intreduced by the Amend- 
ment: . "n.e. and no such law shall 
be called in question in any Court on 
the ground that the compensation pro- 
vided by the law is not adequate”. 
The effect of. the amendment. was con- 
sidered: by this Court in P. Vajravelu 
Mudaliar v. Deputy Collector, 1965-1 
SCR ‘614 See = (AIR 1965 SC 1017). 
Subba Rao, J. (as he then was) said 


*Constituent o Debates, Vol. 
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that the. fact that Parliament used the 
same expressions namely. ‘compensa- 
tion’ and ‘principles’ as were found in 
Article 31 before the amendment isa 
clear indication that it accepted the 
meaning given by this Court to those 
expressions in Mrs. Bela Banerjee’s 
Case and that it follows that a Legis- 
lature in making a law of acquisition 
or requisition shall provide for a just 
equivalent of what the owner has 
been deprived of or specify the. prin- 
ciples for the purpose of ascertaining 
the ‘just equivalent of what the owner 
has been deprived of. 


> 1756. In Union of India v. 
Metal Corporation of India, (1967) i 
SCR 255=(AIR 1967 SC 637) it was 
laid down that to provide written 
down value of a machinery (as it was 
understood under the Income Tax Act) 
was not in compliance with Art. 31 (2) 
because it did not represent the just 
equivalent of the machinery. meaning 
thereby, the price at or about the time 
of its acquisition. Subba Rao, J. said 
that the law. to justify itself has to 
provide for the payment of a ‘just 
equivalent’ to the land acquired or lay 


down principles which will lead to 
that result. 
1757. Two years later, in 


State of Gujarat v. Shantilal, (1969) 3 
SCR 341=(AIR 1969 SC 634), this 
Court overruled the decision in the 
Metal Corporation Case and Shah, J. 
observed that if the quantum of com- 
pensation fixed by the Legislature is 
not liable to be canvassed before the 
Court on the ground that it is not a 
just equivalent, the principles specifi- 
ed for determinacion of compensation 
will also not be open to challenge on 
the plea that the compensation deter- 
mined by the epplication of those prin- 
ciples is not a just equivalent. 


1758. In the Bank Nationalisa- 
tion Case, R. C. Cooper v. Union of 
India, (1970) 3 SCR 5380 = (AIR 
1970 SC 964), the majority decision 
virtually overruled the «decision in 
Gujarat v. Shantilal.. The majority 
was of the view that even after the 
Fourth Amendment ‘compensation’ 
meant “the equivalent in terms of 
money of the property ‘compulsorily 
acquired” according to ‘relevant prin- 
ciples’ which principles must be ap- 
propriate to the determination of com- 
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pensation for the particular class of 
property sought to be acquired. 
1759. It was in these circumst- 
ances that the word ‘amount’ was sub- 
stituted for ‘compensation’ in the sub- 
article by the 25th Amendment. 


1760. It was submitted on be- 
half of the petitioner that the word 
‘amount’ implies a norm for fixing it 
and that, at any rate when principles 
for fixing the amount are referred to, 
the principles must have some rele- 
vancy to the amount to be fixed. 


1761. The whole purpose of 
the amendment was to exclude judi- 
cial review of the question whether 
the ‘amount’ fixed or the principle 
laid down by law is adequate or rele- 
vant. 

1762, Mukherjea, C. J. said in 
Ram Jawaya Kapur v. State of Pun- 
jab, (1955) 2 SCR 225 (237) = (AIR 
1955 SC 549) that the Cabinet, enjoy- 
ing as it does. a majority in the legis- 
lature concentrates in itself the vir- 
tual control of both legislative and 
executive functions; and as the Minis- 
ters constituting the Cabinet are pre- 
sumably agreed on fundamentals and 
act on the principle of collective re- 
sponsibility, the most important ques- 
a of policy are all formulated by 
them. 


1763. Much the same senti- 
ment was expressed by Hegde, J.: 
see Sita Ram Bishambhar Dayal v. 


State of U. P. (1972) 
Cases 206=(AIR 1972 SC 1168). 
. “In a Cabinet form of Govern- 
ment, the executive is expected to re- 
flect the views of the Legislature. In 
fact in most matters it gives the lead 
to the Legislature. However much one 
might deplore the “New Despotism” 
of the executive, the very complexity 
of the modern society and the demand 
it makes on its government have set 
in motion forces which have made it 
absolutely necessary for the legisla- 
tures to entrust more and more powers 
to the executive. Text book doctrines 
evolved in the 19th century have be- 
come out of date...... gi 


1764. When the Cabinet for- 
mulates a proposal for acquisition of 
property. it will have the relevant 
materials to fix the amount to be 
paid tothe owner orthe principles for 
- its fixation. Several factors will have 
to- be taken into account for fixing the 
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amount or laying down the principles; 
the nature of the property sought. to 


be acquired, the purpose for which 
the acquisition is being made, the real 
investment of the owner excluding the 
fortuitous circumstances like unearned 
increment and also marginal utility of 
the property acquired to the owner. 
Principles of social justice alone will 
furnish the yardstick for fixing the 
amount or for laying down the princi- 
ples. The proposal becomes embodied 
in law, if the Parliament agrees to the 
Bill embodying the proposal. The 
whole point is that the fixation of the 
amount or the laying down of the 
principle for fixing it is left to the 
absolute discretion of the Parliament 
or the State Legislatures on the basis 
of consideration of social justice. That 
the fixation is in the absolute discre- 
tion of Parliament or the State legis- 
lature is further made clear when it 
is laid down that “no such law shall 
be called in question in any Court on 
the ground that the amount so fixed 
or determined is not adequate.” If the 
Parliament or State legislature can 
fix any amount. on consideration of 
principles of social justice, it can also 
formulate the principle for fixing the 
amount on the very same considera- 
tion. And the principle of social jus- 
tice will not furnish judicially 
manageable standards either for test- 
ing the adequacy of the amount or 
the relevancy of the principle. 

1765. The article as amended 
provides no norm for the Court to test 
the adequacy of the amount or the 
relevancy of the principle. Whereas 
the word ‘compensation’, even after 
the Fourth Amendment, was thought 
to give such a norm, namely, the just 
equivalent in money of the property 
acquired or full indemnification of the 
owner, the word ‘amount’ conveys no 
idea of any norm. It supplies no yard- 


‘stick. It furnishes no measuring rod. 


The neutral word ‘amount’ was deli- 
berately chosen for the purpose. I am 
unable to understand the purpose in 
substituting the word ‘amount’ for the 


word ‘compensation’ in the  sub-arti- 
cle unless it be to deprive the Court 
of any yardstick or norm for deter- 
mining the adequacy of the amount 
and the relevancy of the principles 
fixed by law. I should have thought 
that this coupled with the express 
provision precluding the Court from. 
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going into the adequacy of the amount’ 


fixed or determined should put it 
beyond any doubt that fixation of the 
amount or detérmination of the prin- 
ciple for fixing it is a matter for the 
Parliament alone and that the Court 
has no say in the matter. 


1766. - This Court © said in 
Shantilal’s Case: (1969) 3 SCR 341 = 
(AIR 1969 SC 634) 


t.. it does not however mean that 
something fixed. or determined by the 
application of specified principles 
which is illusory or can in no sense 
be regarded as compensation must be 
upheld by the courts, for, to do so, 
‘would be to grant a charter of arbi- 
trariness.” 


1767. These observations were 
made with reference to the sub-arti- 
cle as it stood. before the 25th Amend- 
ment, namely, before the substitu- 
tion: of the word ‘amount’. for the word 
‘compensation’ in it. Even if the deci- 
sion of this Court in Shantilal’s Case 
is assumed to be correct, what is its 
relevancy after the substitution of the 
word ‘amount’ in Article 31 (2) as 
regards the jurisdiction of the Court 
to test the adequacy of the amount on 
the ground of arbitrariness. 


1768. I do not propose to 
decide nor is it necessary for the pur- 
pose of adjudging the validity of the 
25th Arnendment whether a law fix- 
ing an amount which is illusory or 
which is a fraud on the Constitution, 
can be struck down by Court. It is 
said that the instances in which the 
Court can interfere to test the adequacy 
of compensation or the relevancy of 
the principles for determination of 
compensation had been laid down in 
the Bank Nationalisation Case and 
when the 25th Amendment did not 
make any change in the clause, namely, 
“no such law shall be called in ques- 
tion in any court on the ground that 
the amount so fixed or determined is 
not adequate” but retained it in its 
original form, the only inference is 
that the Parliament approved the in- 
terpretation placed upon the clause by 
this Court and, therefore, the Court 
has power to examine the question 
whether the amount fixed by law is 
adequate or illusory or that the prin- 
ciples for fixation of the amount are 
relevant. I am not quite sure about 
the nature of the presumption when 


A.I. R. 
the word “compensation” has been de- 


leted from the sub-article and the 
word “amount” substituted. 
1769. In tne Royal Crown 


Derby Porcelain Co., Ltd. v. Raymond 
Russell, (1949) 2 KB 417 at p. 429, 
Denning, L. J. said: 

“I do not believe that whenever 
Parliament re-enacts a provision of a 
statute it thereby gives statutory au- 
thority to every erroneous interpreta- 
tion which has been put upon it. The 
true view is that the Court will be 
slow to overrule a previous decision 
on the interpretation. of a statute when 
it has long been acted on, and it will 
be more than usually slow to do so 
when Parliament has, since the deci- 
sion, re-enacted the statute in the 


same terms.” 


1770. See elso the speech of 
Lord Radcliffe in Galloway v. Gallo- 
way, 1956 AC 299. The presumption, 
if there is any, is always subject to 
an intention to the contrary. 


1771. Counsel for the peti- 
tioner argued that as Article 19 (1) (f) 
is still retained it would be paradoxi- 
cal if a law could provide for acqui- 
sition or requisition of property on 
payment of an inadequate or illusory 
amount. He said, even if the amount 
given is not the just equivalent in 
money of the value ofthe property ac- 
quired, it must at least be an amount 
having a reasonable relation to its 
value as Parliament cannot be deem- 
ed to have intended by the Amend- 
ment to enable a law being passed 
fixing an unreascnably low amount 
as the right to acquire and hold pro- 
perty is still a Fundamental Right 
under Article 19. If we are to import 
into the concept of ‘amount’ the impli- 
cation of reasonableness with refer- 
ence to the markat value of the pro- 
perty, it would immediately open the 
door to the justiciability of the ques- 
tion of the adequacy of the amount 
fixed or determined which the sub- 
article expressly says it is not open to 
the Court to go into. 

1772. The Fundamental Right 
to property is attenuated to a certain 
extent. But it is not wholly taken 
away. The right that the property 
could be acquired only under a law 
fixing an amount or the principles for 
determining it and for a public pur- - 
pose would still remain. This Court 
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‘can strike down an amendment of the 
Constitution only on the ground that 
the amendment was not made in the 
manner and form required by Arti- 
cle 368, or that the amendment was 
made in violation of some express or 
implied limitation upon the power of 
amendment. 


1773. 
ment which provides for the law fix- 
ing the ‘amount’ or the principles for 
determining. the amount 
compensation or the principles for its 
determination and- which deprives the 
Court of the power of judicial review 
of the question whether the amount or 
the principles fixed’ by law is adequate 
or are relevant, cannot be adjudged, 
bad on the ground of some invisible 
radiation from the concept that the 
right to acquire, hold or dispose of 
property is a Fundamental Right. 

1774. If full compensation has 
to be paid, concentration of wealth in 
the form of immovable or movable 
property will be transformed into con- 


centration of wealth in the form of 
money and how is the objective 
underlying Article 39 (b) and (c) 


achieved by the transformation? And 
will there be enough money in the 
coffers of the State to pay full com- 
pensation? 

1775. As the 24th Amendment 
which empowers Parliament to take 
away or abridge Fundamental Right 
has been held by me to be valid. I do 
not think there is-any conceivable 
basis on which I can strike down the 
amendment to Article 31 (2). Nor can 
I read any implication into the word 
‘amount’ and say that it must be 
reasonable as that would imply a 
standard. Having regard, to the neu- 
tral and colourless: character of the 
jword ‘amount’ and the express provi- 


sion excluding judicial review of the. 
the” 


question of the adequacy of 
amount, the question of reasonable- 
ness of the amount or. the relevancy 
of the principle is entirely outside the 
judicial ken. 

1776. Now I turn to the ques- 
tion of the validity of Article 31C. 


1777. Counsel for the peti- 
tioner submitted that there is a fun- 
damental distinction between amend- 
‘ing Fundamental Rights in such a 
way as to abridge-.or take them away 
and making an amendment in the 
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Constitution which enables Parliament. 
in its legislative capacity and the- 
legislatures of the States to pass a 
law violating Fundamental Rights and 
making it valid. According to counsel: 
what has been done by Article 31C is 
to enable Parliament and State Legis- 
latures to make Constitution-breaking 
laws and put them beyond challenge 
in any Court withthe result that laws 
which would be void as contravening 
the Fundamental Rights are deemed, 
by a fiction of law, to be not void and 
that this-is a repudiation of the supre- . 
macy of the Constitution which is an 
essential feature of the Constitution. 
Counsel further said . that Directive 
Principles which were intended by 
the Constitution-makers to run as 
subsidiary to Fundamental Rights 
have been made paramount to them 
and laws to implement the Directive 
Principles specified in Article 39 (b) 
and (c) are made immune from attack, 
even if they violate Fundamental 
Rights under Articles 14,19 and 31. He 
further said that a declaration by 
Parliament or the State legislature 
that a law is to give effect to the 
policy of the State towards securing 
the principles specified in Article 
39 (b) or (c) has been made final 
which, in effect, means that Parlia- 
ment and State legislatures can pass 
any lawsin the exercise oftheir legis- 
lative power, whether they give effect 
to the policy of State towards secur- 
ing the Directive Principles contained 
in Art. 39 (b) and (c) or not, and get 
immunity for those laws from attack 
under Articles 14, 19 and 31. 


1778. I should have thought 
that Article 31-C is a proviso to Arti- 
cle 13 (2) in that it enables Parlia- 
ment or State Legislatures to pass 
laws of a particular type which would 
not be deemed to be void even if they 
violate the provisions of Arts. 14, 19 
and 31. 


1779. I have no doubt that 
‘law’ in Article 31C.can only mean a 
law passed by Parliament or the State 
legislatures. The word must take its 
colour from the context. 


1780. The makers of the Con- 
stitution imposed a ban by Art. 13 (2) 
upon the ‘State’ passing a law in con- 
travention of the rights conferred by 
Part II]. If 24th Amendment which 
enables Parliament to make an amend- 
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ment of the. Fundamental Rights in 


such a way as to take away-or abridge 
them-is valid, what is there to pre- 
vent Parliament from enacting a con- 
stitutional amendment making it pos- 
sible for Parliament or State legisla- 
tures to pass laws for implementing 
the Directive Principles specified | in 
Article 39 (b) and (ce) which wouid 
be immune from attack on the ground 
that those laws violate Articles 14, 19 
and 31? Is it not open to the Amend- 
ing Body to enact an amendment say- 
ing in effect that although all laws 
passed by Parliament and State legis- 
latures, which violate fundamental 
rights are void, laws passed by Parlia- 
ment ‘and State legislatures for giving 
effect to the policy of the State to- 
wards securing directive principles 
specified in Article 39 (b) and (c) 
would not be void, even if they con- 


travene some of the fundamental rights 


namely, those under Articles 14, 19 
and 31? Article 31-C merely carves 
out a legislative field with reference 
toa particular type of law, and exempts 
that law from the-ambit of Article 
[13 (2) in some respects. Parliament or 
State legislatures pass a law for giving 
effect to the Directive Principles 
specified in Article 39 (b) or (c), not 
by virtue of Article 31-C, but by 





virtue of their power under the ap- 
propriate legislative entries. What- 
Article 31-C does is to confer im- 


munity on those laws from attack on 
the ground that they violate the pro- 
visions of Articles 14, 19 and 31. 

- 1781: The material portion of 
Article 31A is in pari materia with 
the first part of Article 31C, Art. 314 
has been held to be valid by this 
Court in Sankari Prasad’s case, 1952 
SCR 89=(AIR 1951 SC 458). The fact 
that the argument now urged did not 
occur to counsel who appeared in the 
case or the great judges who decided 
it is a weighty consideration in assess- 
ing its validity. To make a distinction 
between Article 31A on the ground 
that Article 31A -provides for laws 
dealing with certain specified subjects 
only whereas Art. 31C makes provisions 
for laws to give effect to the State 


policy for securing the directive prin-- 


ciples ‘specified in Article 39 (b) and 
(c).is, to my mind, to make a distinc- 
tion between. Tweedledum and Tweed- 
ledee. One can very well say that the 


subject matter of the law referred to 


¿State legislature passes such a 


ALR. 


in Article 31C is that dealt with by . 


Article 39 (b)-and (c) or that Art. 31A 
provides for immunity of the laws for 
securing the objects specified therein 
from attack on the ground that they 
violate Articles 14, 19 and 31. Does 
the artificial characterisation of a law 
as one with reference to the object 
or subject make any difference in this 
context? I think not. 


1782. It is a bit difficult to 
understand how Article 31C has dele- 
gated or, if I may say so more acccura- 
tely, invested the Parliament in its 
legislative capacity or the State legis- 
latures, with any power to amend the, 
Constitution. Merely because a law 
passed by them to give effect to the 
policy of the State towards securing 
the Directive Principles specified in 
Article 39 (b) and (c) In pursuance to 
valid legislative entries in the appro- 
priate Lists in the Seventh Schedule 
might violate the Fundamental Rights 
under Articles 14, 19 and 31 and such 
law is deemed not void by virtue of 
Article 31-C, it would not follow that 
Article 31-C has invested the Parlia- 
ment in its legislative capacity or the 
State legislatures with power to amend 
the Corstitution. It is by virtue of the 
25th Amendment that the law, al- 
though it might violate the Funda- 
mental Rights under Articles 14, 19 
and 31 is not deemed void. Whenever 
Parliament or State legislatures pass 
such a law, the law so pass gets im- 
munity from attack on the ground 
that it violates the Fundamental 
Rights under Articles 14, 19 and 31 `y 
virtue cf Article 31-C which in effect 
has made a pro tanto amendment of 
Article 13 (2) in respect of that cate- 
gory of laws. It is a mistake to sup-] 
pose that every time when Parlia-| 
ment in its legislative capacity or a 
law 
and if the law violates the Funda- 
mental Rights under Articles 14. 19 
and 31, it is that law which amends 
the Constitution and makes it valid. 
The amendment cf the relevant oro- 
vision of the Constitution, namely 
Article 13 (2), has already been made 
by the 25th Amendment. And as I 
said it is that amendment which con- 
fers upon the. law immunity from 
attack cn the ground that it violates 
the Fundamental Rights under the 
above said articles. 
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1783. Parliament in its legis- 
lative capacity or the State legisla- 
tures cannot. confer any immunity 
upon the laws passed by them from 
the attack and they do not do so. They 
rely upon the 25th Amendment as 
conferring the immunity upon the 
law which gives effect to the State 
Policy towards .. securing the above 


mentioned purpose. I confess my in-. 


ability to understand the distinction 
between a law passed in pursuance of 
an.amendment of the Constitution 
which lifts the ban of Article 13 (2) 
and a law passed in pursuance of an 
amendment which says that the law 
shall not be deemed. to.be void on the 
ground that it is inconsistent with or 


takes away or abridges. the rights con-. 


ferred by the articles in Part III. The 
distinction, to my mind, is invisible. 
Take one illustration: Article 15 (4) 
says: 


“Nothing in 6s article or in 
clause (2) of Article 29 shall prevent 
the State from making any special 
provisions for the advancement of any 
socially and educationally backward 
classes of citizens or for the Schedul- 
ed. Castes and Scheduled Tribes.” 
Suppose the sub-article had said: 


“Notwithstanding anything con- 
tained in this article, or clause 2 of 
Article 29, the State shall be compe- 
tent to make special provision for the 
advancement of any socially and edu- 
cationally backward classes of citizens 
or for the Scheduled Castes and Sche- 
duled Tribes and such a law shall not 
D) deemed to be void under Art. 13 
2 ndi $ 
In both the cases, the amendment has 
brought about the same effect, name- 
ly, the law shall not be deemed to be 
void for contravention of the right 
conferred by Article 15 or Art. 29 (2), 
notwithstanding the difference in the 
wording by which the effect was 
brought about. And, in both cases it is 
the amendment of the Constitution 
which gives the law the immunity 
from attack onthe ground thatitis in 
contravention of the rights conferred 
by Part III. 


1784. If Article 31C is assum- 
ed to invest Parliament in its legisla- 
tive capacity or State legislatures with 
power to pass a law of the description 
in question amending Fundamental 
Rights under Articles 14, 19 and 31 in 


ie 
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such a way as to take away or abridge 
them is the grant of such a power 
valid? The answer seems to me to be 
simple. If the effect of Article 31C is 
as assumed, then it is a pro tanto 
amendment of Article 368. It is not 
necessary that Article 31C should in 
such a case purport to amend Arti- 
cle 368; see Mohamed Samsudeen Kari- 


apper v. 5S. S. Wijesinha (1968) 
A. C. 717, 7389 to 744. Nor is it 
necessary that Article 31C should 


commence with the words “Notwith- 
standing anything contained in Arti- 
cle 368”. Just as the Dog Act under 
an uncontrolled constitution, pro tanto 
amends the so-called constitution if it 
is ‘inconsistent with it, so also under 
a controlled constitution an amend- 
ment of the constitution, if inconsis- 
tent with any provision of the consti- 
tution would pro tanto amend it. The 
25th Amendment was passed in the 
manner and form required for amend- 
ment of Article 368. I cannot read 
any limitation upon the power to 
amend the amending power which 
would preclude Article 368 from be- 
ing amended in such a way as to in- 
vest: part of the amending power in 
Parliament in its ordinary legislative 
capacity or im State legislature, to be 
exercised by them in a form and 
manner different from that prescrib- 
ed by Article 368. 


1785. The supposed bad odour 
about the article should not upset our 
judgment in adjudging its constitu- 
tionality. We have no power under 
the Constitution to adjudge a constitu- 
tional amendment as unconstitutional 
on the ground that the amendment 
would in effect vest large powers in 
Parliament and State legislatures to 
pass laws which might violate Arti- 
cles 14. 19 and 31. 

1786. Counsel for the peti- 
tioner asked the question why the 
right to pass laws violating the free- 
dom of speech guaranteed under Arti- 
cle 19 (1) (a) is given to Parliament 
in its legislative capacity and to the 
State legislatures by Article 31C when 
it is seen that clauses (b) and (c) of 
Article 39 are concerned with matters 
which have no connection. with that 
freedom. . 

1787. In my dissenting judg- 
ment in Bennett Coleman & Co. v. 
Union of India, (1972) 2 SCC 788 = 
(AIR 1973 SC 106) I had occasion to 
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deal: with certain’ aspects of 
modern press. Mr. Seervai has rightly 
emphasized its commercial character 
and how that aspect, though connect- 
ed with freedom of speech might 
requiré control. Though the press 
stands. as the purveyor of truth and 
thé disinterested counsellor of the 
péople, it is now primarily a business 
concern, an undertaking conducted for 
profit like any other, that the pro- 
prietor is a man of business and 
though he may desire power as well 
as money, profit comes before politi- 
cal opinions. According to Lord Bryce 
the power of the newspaper has two 
peculiar features. It has no element of 
Compulsion and no element of Res- 
ponsibility. Whoever exposes himself 
to its influence does so of his own 
free will. He need not buy the paper, 
nor read it. nor believe it. If he takes 
it for his guide, that is his own doing. 
The newspaper, as it has no legal duty, 
is subject to no responsibility, beyond 
that which the law affixes to indefen- 
sible attacks on private character or 
incitements to illegal conduct. The 
temptations to use the influence of a 
newspaper for the promotion of pecu- 
niary interests, whether of its proprie- 
tors or of others. have Also increased. 
Newspapers have become one of the 
most available instruments by which 
the Money power can make itself felt 
in politics, and. its power is practical- 
ly irresponsible, for the only thing it 
need fear is the reduction of circula- 
tion, and the great majority of its 
readers, interested only in business 
and sport, know little of and care 
little for the political errors it may 
commit.” 


1788. The news content of the 
press enters at once into the thought 
processes of the public. The fullness 
and unbent integrity of the news thus 
becomes a profound social concern. 
That which is a necessary condition 
of performing a duty is a right; 
we may therefore speak of the 
moral right of a people to be 
well served by its press. Since 
the citizen’s political duty is at stake, 
the right to have an adequate service 
of news becomes a public responsibi- 
lity as well. So freedom of the press 


*see Lord Bryce, “Modern ‘Democra- 
- cies”, Vol. I, the Chapter on “The 
. Press. in a Democracy”, pp. 104-124. 
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“now, in the eye of the law as 


A.I R. 


must now cover two sets of rights and 
not one only. With the rights of edi- 
tors and publishers to express them- 
selves there must be associated a right 
of the public to be served with a 
substantial and honest basis of fact 
for its judgments of public affairs. Of 
these two, it is the latter which today 
tends to take precedence in import- 
ance. The freedom of the press has 
changed its point of focus from the 
editor to the citizen. This aspect. of 
the question was considered by the 
United States Supreme Court in Unit- 
ed States v. Associated Press, (1944) 
326 US 1 (20). Mr. Justice Black who 
wrote the majority opinion sees the 
welfare of the public as the central 
issue. The fundamental acknow- 
ledgment that press functions are 
well 
as as common sense “clothed with a. 
public interest” suggests an affirmative 
obligation on the part of the Govern- 
ment. 


1789. Nobody demurs when a 
law preventing adulteration of food is 
passed. Is the adulteration of news. 
the everyday mental pabulum of the 
citizen, a less serious matter? The 
need of the consumer to have ade- 
quate and uncontaminated mental food 
is such that he is under a duty to get 
it. Because of this duty his interest 
acquires the status of a right since 
the consumer is no longer free not to 
consume and can get what he requires 
only through the existing press 
organs, thé protection of the freedom 
of the issuer is no longer sufficient to 
protect automatically the consumer or 
the community. The general policy of 
laissez faire in this matter must be 
reconsidered. The press is a public 
utility in private hands and cannot be 
left free from all kinds of regulation. 
The antithesis between complete 
laissez faire and complete governmen- 
tal operation or control of the press 
is for our society unreal. Therefore, 
the question is whether, without in- 
truding on the press activity, the State 
may regulate the conditions under 
which those activities take place so 
that the public interest is better serv- 
ed.* As I said in my judgment, con- 
centration of power substitutes one con- 
trolling policy for many independent 
*see Hocking, “The Freedom of the 
Press,” pp. 167-9. e 
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policies, it lessens the number of com- 
petitors. The influential part of the 
nation’s press is large scale enterprise 
closely inter-locked with the system 
of finance and industry. It will not 
escape the natural bias of what it is. 
Yet, if freedom is to be secure, the 
bias must be known and overcome. It 
may also be necessary for the State to 
extend the scope of present legal re- 
medies, if a given type of abuse 
amounts to poisoning the wells of pub- 
lic opinion. It might be necessary in 
passing a law for giving effect to the 
State policy towards securing the 
Directive Principles contained in Arti- 
cle 39 (b) and (c) to deal with the 
commercial aspect of the press, and 
that aspect being connected with the 
freedom of speech, it might become 
inevitable for the law to abridge that 
freedom. 


1790. Whatever one’s personal 
views might be about the wisdom of 
Article 31-C, whatever distrust one 
might have in the attempt at improv- 
ing society by what one may think as 
futile if not mischievous economic 
tinkering, it is not for us to prescribe 
for the society or deny the right of 
experimentation to it within very wide 
limits. 

1791. It was said that, as Arti- 
cle 31-C bars judicial scrutiny of the 
question that a law containing the de- 
claration gives effect to the policy of 
the State, Parliament and State legis- 
latures can pass laws having no 
nexus with the Directive Principles 
specified in Article 39 (b) or (c) and 
violate with impunity the Fundamen- 
tal Rights under Articles 14, 19 and 
Ol: 


1792. The purpose of Art. 31-C 
is only to give immunity to a law for 
giving effect to the policy of the State 
towards securing the Directive Princi- 
ples under Article 39 (b) and (c) from 
attack on the ground that its provi- 
sions violate articles 14, 19 and 31. A 
law which will never give effect to the 
State policy towards securing these 
principles will enjoy no immunity, if 
any of its provisions violates these 
articles. It is only a law for giving 
effect to the State policy towards se- 
curing the principles specified in Arti- 
cle 39 (b) and (c) that can contain a 
declaration that it is for giving effect 
to such a policy and it is only such a 
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declaration that will bar the serutiny 
by the Court of the question that the 
law does not give effect to the policy. 
The expression ‘no law’ in the latter 
part of Article 31-C can only mean 
the type of law referred to in the 


first part. To be more specific the ex- 
pression ‘no law’ occurring in the 
latter part of the article can only 


mean ‘no such law’ as is referred to 
in the first part. It would be very 
Strange were it otherwise. If any 
other construction were to be adopt- 
ed, a declaration could shield any law, 
even if it has no connection with the 
principles specified in Article 39 (b) 
or (c) from attack on the ground of 
violation of these articles. Any law 
under the Sun can be brought under 
the protective umbrella of the decla- 
ration. Therefore, as I said, it is only 
alaw for giving effect to the policy 
of the State towards securing the prin- 
ciples specified in clauses (b) and (c) 
of Article 39, that can contain a de- 
claration. If a declaration is contain- 
ed in any law which does not give 
effect to the policy of the State to- 
wards securing the Directive Princi- 
ples specified in these clauses, the 
Court can go into the question whe- 
ther the law gives effect to the said 
policy. Whenever a question is raised 
that the Parliament or State legisla- 
tures have abused their power and in- 
serted a declaration in a law not for 
giving effect to the State policy to- 
wards securing the Directive Princi- 
ples specified in Article 39 (b) or (c), 
the Court must necessarily go into 
that question and decide it. To put it 
in other words, the legislative juris- 
diction to incorporate a declaration 
that the law gives effect to the policy 
of the State is conditioned upon the 
circumstance that the law gives effect 
to the policy of the State towards se- 
curing the Directive Principles specifi- 
ed in Article 39 (b) and (c). If this is 
so, the declaration that the law is to 
give effect to the policy of the State 
cannot bar the jurisdiction of the 
Court to go into the question whether 
the law gives effect to the policy. The 
declaration can never oust the juris- 
diction of the Court to see whether 
the law is one for giving effect to 
such a policy, as the jurisdiction of 
the legislature to incorporate the de- 
claration is founded on the law being 
one to give effect to the policy of. the 
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State towards securing these princi- 
ples. 


1793. In order to decide whe- 
ther a law gives effect to the policy 
of the State towards securing the 
Directive Principles specified in Arti- 
cle 39 (b) or (c), a Court will have to 
examine the pith and substance, the 
true nature and character of the law 
as also its design and the subject- 
matter dealt with by it together with 
its object and scope. If the Court 
comes to the conclusion that the de- 
claration was merely a pretence and 
that the real purpose of the law is 
the accomplishment of some object 
other than to give effect to the policy 
of the State towards securing the 
Directive Principles in Article 39 (b) 
and (c), the declaration would not be 
a bar to the Court from striking 
down any provision therein which 
violates Articles 14, 19 or 31. In other 
words, if a law passed ostensibly to 
give effect tothe policy of the State 
is, in truth and substance, one for ac- 
complishing an unauthorized object, 
the Court would be entitled to tear 
the veil created by the declaration 


and decide according to the real 
nature of the law. 
“ 1794, Apart - from the safe- 


guard furnished by judicial scrutiny, 
there is sufficient guarantee in Arti- 
cle 31-C that aState legislature will 
not abuse the power as the law passed 
by it will be valid only when it has 
been. reserved for the assent of the 
President and has obtained his assent. 
In the light of what I have said, the 
apprehension expressed in some quar- 
ters that if judicial scrutiny of the 
question whether the law gives effect 
to the policy of the State towards se- 
curing these Directive Principles is 
barred, it will lead to the disintegra- 
tion of the country has no rea! found- 
ation. Nor has the dictum of Justice 
Holmes:* “I do not think that the 
United States would come to an end 
if the Supreme Court lost our power 
to declare an Act of the Congress 
void. But I do think that the Union 
would be imperilled if we could not 
make that declaration as to the laws 
of the several States’, any relevance 
in the context. 


*Holmes, “Collected Legal Papers”, 
pp. 295-296. ` 
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1795. It was said that the 
Constitution-makers never intended 
that Fundamental Rights should be 
subservient to Directive Principles and 
that they visualized a society where 
the rights in Part III and the aspira- 
tions in Part IV would co-exist in har- 
mony. (The doctrine of harmonious 
construction has been a panacea for 
many of our ills. But I am not sure of 
its efficacy.) A succeeding generation 
might view the relative importance of 
the Fundamental Rights and Directive 
Principles in a different light or from 
a different perspective. The value judg- 
ment of the succeeding generations as 
regards the relative weight and impor- 
tance of these rights and aspirations 
might be entirely different from that 
of the makers of the Constitution. And 
it is no answer to say that the relative 
priority value of the Directive Princi- 
ples over Fundamental Rights was not 
apprehended or even if apprehended 
was not given effect to when the Cons- 
titution was framed or to insist that 
what the Directive Principles meant to 
the vision of that day, it must mean to 
the vision of our time. 


1796. I have no doubt in my 
mind as regards the validity of the 
29th Amendment. For the reasons 
given in the judgment of my learned 


brother Ray, J., I hold that the 
29th Amendment is valid. 
1797. The argument in these 


eases lasted for well nigh six months. 
Acres of paper and rivers of ink have 
been employed before and during the 
argument in supplying the Court with 
materials from all sources. It will be 
a tragedy if our conclusion were to 
fail to give adequate guidance to the 
Bench concerned in disposing of these 


cases. I do not, therefore, want the 
conclusions to which I have reached 
to remain a Delphic oracle. I would, 


therefore, sum up my findings. 


1798. I hold that the decision 
in Golaknath Case that the Parlid- 
ment had no power to amend Funda- 


mental Rights in such a way as to 
take away or abridge them was 
wrong, that the power to amend 


under Article 368 as it stood before 
the 24th Amendment was plenary in 
character and extended to all the pro- 
visions of the ‘Constitution. that the 
24th Amendment did not add anything 
to the content of Article 368 as it 
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stood before the amendmient, that it 
is declaratory in character except as 
regards the compulsory nature of the 
assent of the President to a bill for 
amendment and that the article as 
amended makes it clear that all the 
provisions of the Constitution can be 
amended by way of addition, variation 
or repeal. The only limitation is that 
the Constitution cannot be repealed 
or abrogated in the exercise of the 
power of amendment without substi- 
tuting a mechanism by which the 
State is constituted and organized. 
That limitation flows from the langu- 
age of the article itself. 

1799. I do not think there 
were or are any implied or inherent 
limitations upon the power of amend- 
ment under the article. 


1800. The 24th Amendment is 
valid. 
1801. The 25th Amendment, 


including Article 31-C, is valid. The 
word ‘amount’ in Article 31 (2), as 
amended, does not convey the idea of 
any norm. The fixation of the amount 
or the principle for determining the 
amount is a matter within the ab- 
solute discretion of the Parliament or 
the State legislatures. The Court can- 
not go into the question whether the 
amount fixed by law or the principle 
laid down for determining the amount 
is adequate or relevant. 


1802. The declaration visualiz- 
ed in Article 31-C that the law gives 
effect to the policy of the State to- 
wards securing the principles specifi- 
ed in Article 39 (b) and (c) of the 
Constitution would not oust the juris- 
diction of the Court to go into the 
question whether the law gives effect 
to the policy. The jurisdiction of 
Parliament or the State legislatures to 
incorporate the declaration in a law is 
conditioned upon the circumstance 
that the law is one for giving effect 
to the State policy towards securing 
Ithe aforesaid principles. 


1803. The 29th Amendment is 
valid. 
1804. I would have the writ 


petitions disposed of in the light of 
these findings. I would make no order 
as to costs here. 

BEG, J.— 1805. This 
ence to a special bench of thirteen 
Judges, larger than any previous 
bench hearing a case in this Court, 


refer- 
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was made so that the correctness’ of-a 
view which became binding law of 
this country by a narrow majority of 
one, as a result of the eleven Judge 
decision of this Court, in Golak Nath 
v. State of Punjab, (1967) 2 SCR 762° 
=(AIR 1967 SC 1643), may if need 
be reconsidered. That view was that 
the prohibition contained in Article 13 
(2) of our Constitution against the 
making of any law by the State 
“which takes away or abridges the 
rights conferred” by the chapter on 
Fundamental Rights making laws 
made in contravention of this provi- 
sion void “to the extent of the con- 
travention” applies to constitutional 
amendments also. Although that was 
a decision on a limitation held to 
exist, under our Constitution, as if 
then stood, on the power of amend- 
ment contained in Article 368 of the 
Constitution, yet it did not decide 
what the position would be, if Arti- 
cle 368 was itself amended under the 
express power of such amendment re- 
copnised by clause (e) of the proviso 
to Article 368 (2) of the Constitution. 
Although, that question, which then 
neither arose nor was decided, is be- 
fore us now directly for decision, yet, 
I think, we cannot avoid pronouncing 
upon the correctness of the majority 
decision in the Golak WNath’s case 
(Supra), which has a bearing upon the 
scope of the power of amendment 
contained in the unamended Art. 368. 

1806. The cases before us have 
become so much loaded with learning 
and marked by brilliance of exposi- 
tion of all the points involved, either 
directly or indirectly, both by my 
learned brethren and the members of 
the Bar of this Court, in view of the 
crucial importance, for the future 
Constitutional history of this country, 
of the issues placed before us, that it 
would be presumptuous on my part to 
attempt to deal with every point 
which has been raised. Indeed, it is 
not necessary for me to repeat such 
views as I accept as correct expressed 
by my other learned brethren with 
whose conclusions I agree. The 
reasons for my very respectful dis- 
agreement with those conclusions of 
some of my learned brethren with 
which I do not concur will become 
evident in the course of the few ob- 
servations with which I shall content 
myself before recording my conclu- 


“YOO D.L. IXTS. 1LOUD-UY] 


sions, I venture to make these obser 
-vations because, as my learned Bro- 
ther Mathew has pointed out, in cases 
of the nature before us, the healthier 
practice is to follow the example of 
House of Lords even though a multi- 
plicity of opinions may produce a 
“thicket”, which, according to Judge 
Learned Hand, it is the function of 
judicial learning and wisdom to re- 
move. I do hope that my observations 
will not add to the thickness of this 
thicket without some useful purpose 
served by making them. 


1807. I think that we do stand 
in danger, in the circumstances stated 
above, of losing sight of the wood for 
the trees, and, if we get entangled in 
some of the branches of the trees we 
may miss reaching the destination: the 
correct conclusion or decision. I think 
I can speak for all my learned bre- 
thren as well as myself when I say 
that we are all conscious of the enor- 
mous burden which rests upon our 
shoulders in placing before the country 
the solution or solutions which may 
not only be correct but beneficial for 
it without doing violence to the law 
embodied in our Constitution to which 
we take an oath of allegiance. 


1808. I am reminded here of 
what Prof. Friedmann wrote in "Law 
in a changing Society”. He said at 
page 61:— 


“The task of the modern judge is 
increasingly complex. Hardly any 
major decision can be made without a 
careful evaluation of the conflicting 
values and interests of which some 
examples have been given in the pre- 
ceding pages. Totalitarian Govern- 
ment eliminates much of the conflict 
by dictating what should be done.” 


“The lot of the democratic judge 
is heavier and nobler. He cannot es- 
cape the burden of individual respon- 
sibility, and the great, as distinct from 
the competent, judges have, I submit, 
been those who have shouldered that 
. burden and made their decisions as 
articulate a reflection of the’ conflicts 
before them as possible. They do not 
dismiss the techniques of law, but 
they are aware that by themselves, 
they provide no solution to the social 
conflicts of which the law is an inevit- 
able reflection.” 

He also wrote there (at page 62):— 
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“The law must aspire at certainty, 
at justice, at progressiveness, but 
these objectives are constantly in con- 
flict one with the other. What the 
great judges and jurists have taught 
is not infallible knowledge, or a cer- 
tain answer to all legal problems, but 
an awareness of the problems of con- 
temporary society and an acceptance 
of the burden of decision which no 
amount of technical legal knowledge 
can take from us”. 

1809. The ‘Core’,. a term and 
concept which Mr. Palkiwala has tried 
to impress upon us repeatedly with his 
extraordinary forensic ability and 
eloquence, or crux of the problem be- 
fore us is thus stated in writing, in 
part 10 of Book 3, containing the con- 
cluding written submissions of Mr. 
Palkiwala: i 


“It is sumitted that it would be 


impossible to dispose of these peti- 
tions without dealing with the most 
crucial question—the true ambit of 


the amending power. This question 
can be decided either on the ground 
of the meaning of the word “amend- 
ment” in the unamended Article 368 
or on the ground of inherent and im- 
plied ‘limitations or on both the 
grounds, since they converge on the 
same point.” 

“It is submitted with great res- 
pect that it would be impossible to 
deal with the quest:ons relating to the 
24th and 25th Amendments without 
deciding the true ambit of the amend- 
ing power.” 

“The questions of the correct in- 
terpretation of the 24th Amendment 
and its validity cannot be decided un- 
less this Hon’ble Court first comes to 
a conclusion as to whether the origi- 
nal power was limited or unlimited. 
If it was originally limited the ques- 
tion would arise whether the 24th 
Amendment should be “read down” 
or whether it should be held to be 
unconstitutional. Even the question of 
the correct construction of the 24th 
Amendment cannot be decided unless 
the starting point is first established, 
namely, the true scope of the original 
amending power.” 

“Again, it would be impossible to 
decide the question whether Article 31 
(2) which has been altered by the 25th 
Amendment should be “read down” 
in such a way as to preserve the right 


1973 


to property or should be declared un- 
constitutional as abrogating the right 
to property—unless and until it is 
first decided whether Parliament has 
the right to abrogate the right to pro- 
perty. This directly involves the 
question whether the amending power 
is limited or unlimited.” : 


“When one comes to Article 31-C 
the necessity of deciding the limits of 
the amending power becomes unmis- 
‘ttakable. The Article violates 7 essen- 
tial feautres of the Constitution and 
makes the Constitution suffer a loss 
of identity. There can be no question 
of ‘reading down’ Article 31-C. It can 
only be held to be unconstitutional on 
the ground that Parliament’s amend- 
‘ing power was limited”. 

“To decide the question of the 


ground that it virtually provides for 
amendment of the Constitution in a 
“manner and form” different from 
that prescribed by Article 368 would 
be_a most unsatisfactory ground_ of 
decision. The question of prime im- 
portance is the limit on the amending 
power. The question of manner and 


form pales into total insignificance 
compared to the question of substan- 
tive limitation on the amending 
power.” 


“It is submitted with the greatest 
respect that the 69 days hearing 
would be virtually wasted if the judg- 
ment were to rest merely on the point 
of manner and form, avoiding the real 
issue of momentous significance, 
mamely, the scope of the amending 
power. It is this vital issue which 
has really taken up the time of the 
Court for almost five months.” 


1810. Before tackling the core 
or crux of the case which, as Mr. 
Palkiwala has rightly pointed out, is 
the question of the limits of the 
amending power found in Article 368 
of the Constitution, I must make some 
preliminary observations on the very 
concepts of a Constitution and of legal 
sovereignty embodied in it, and the 
nature of the amending power as I 
conceive it. This and other parts of 
my judgment may also disclose what 
I think a judge should not hesitate to 
explore and expose leaving it merely 
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to be inferred from the judgment as 
his “undisclosed major premises”. It is 
part of judicial function, in my esti- 
mation, to disclose and to justify to 
the citizens of this country what these 
premises are. 


1811. I think that it is clear 
from the Preamble as well as the pro- 
visions of Parts III and IV of our 
Constitution that it seeks to express 
the principle: “Salus Populi Suprema 
Lex”. In other words, the good of 
the mass of citizens of our country is 
the supreme law embodied in our 
Constitution prefaced as it is by the 
preamble or the ‘key’ which puts “jus- 
tice, social, economic and political” as 
the first of the four objectives of the 
Constitution by means of which “the 
people” of India constituted ‘a sover- 
eign democratic Republic.” 


1812. A modern democratic 
Constitution is, to my mind, an expres- 
sion of the sovereign will of the people, 
although, as we all know, our Cons- 
titution was drawn up by a Constituent 
Assembly which was not chosen by 
adult franchise. Upon this Constituent 
Assembly was conferred the legal 
power and authority, by Section 8 of 
the Indian Independence Act, passed 
by the British Parliament, to frame 
our Constitution. Whether we like it 
or not, Sections 6 and 8of an Act of 
the British Parliament transferred, in 
the eye of law, the legal sovereignty, 
which was previously vested in the 
British Parliament, to the Indian 
Parliament which was given the 
powers of a Constituent Assembly for 
framing our Constitution. 


1813. The result may be des- 
cribed as the transfer of political as 
well as legal sovereignty from one 
nation to another, by means of their 
legally authorised channels. This trans- 
fer became irrevocable both as a 
matter of law and even more so of 
fact. Whatever theory some of the die- 
hard exponents of the legal omnipo- 
tence of the British Parliament may 
have expounded, the modern view, 
even in Britain, is that what was so 
transferred from one nation to another 
could not be legally revoked. The vest- 
ing of the power of making the Cons- 
titution was, however, legally in the 
Constituent Assembly thus constituted 
and recognised and not in “the people 
of India’, in whose name the Consti~ 


1970 S.C. fPrs.. 1813- -17] Kesavananda v. State of Kerala (Beg J.) 


tuent Assembly no “doubt spoke in the 
’ Preamble to ‘the , Constitution. The 
Constituent Assembly thus spoke for 
the -whole of the people of India with- 
out any specific or direct legal autho- 
rity conferred by the people them- 
selves to perform this function. 


1814, The voice of the people 
speaking through the Constituent As- 
sembly constituted a new “Republic” 
which was both “Sovereign and De- 
mocratic”’. It no doubt sought to se- 
cure the noble objectives laid down 
in the Preamble primarily through 
both the Fundamental rights found in 
Part III and the Directive Principles 
of State Policy found in Part IV of 
the Constitution. It would, however, 
not be correct, in my opinion, to cha- 
racterise, as Mr. Palkiwala did, the 
Fundamental rights contained in 
Part III, as merely the means where- 
"as the Directive Principles, contained 
in Part IV as the ends of the endea- 
vours of the people to attain the ob- 
jectives of their Constitution. On the 
other hand, it appears to me that it 
would be more correct to describe the 
Directive Principles as laying down 
the path which was tobe pursued by 
our Parliament and State Legislatures 
in moving towards the objectives con- 
tained in the Preamble. Indeed, from 
the point of view of the Preamble, 
both the fundamental rights and the 
Directive Principles are means of 
attaining the objectives which were 
meant to be served both by the funda- 
mental rights and Directive Principles. 


1815. If any distinction be- 
tween the fundamental rights and the 
Directive Principles on the basis of 
a difference between ends or means 
were really to be attempted, it would 
be more proper, in my opinion to view 
fundamental rights as the ends of the 
endeavours of the Indian people for 
which the Directive Principles provid- 
ed the guide-lines. It would be still 
better to view both fundamental 
rights and the “fundamental Direc- 
tive Principles as guidelines, 


1816. Perhaps, the best way 
of describing the relationship between 
the fundamental rights of individual 
citizens, which imposed corresponding 
obligations upon the State and the 
Directive Principles would be to look 
upon the Directive Principles as lay- 
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ing down the path of the country’s: 
progress towards the allied objectives- 
and aims stated in the Preamble, with 
fundamental rights as the limits of 
that path, like the banks of a flowing. 
river, which could be mended or 
amended by displacements, replace- 
ments or curtailments or enlargements. 
of’ any part according to the needs of 
those who had to use the path. In 
other words, the requirements of the 
path itself were more important. A. 
careful reading of the debates in the 
Constituent Assembly also lead me to 
this premise or assumption. If the path 
needed widening or narrowing or 
changing, the limits could be changed. 
It seems to be impossible to say that 
the path laid down by the Directive 
Principles is less important than the 
limits of that path. Even though the: 
Directive Principles are “non-justici- 
able’, in the sense that they could not 
be enforced through a Court, they 
were declared, in Article 37, as “the 
principles...... fundamental in the gov- 
ernance of the country”. The mandate 
of Article 37 was: “it shall be the 
duty of the State to apply these prin- 
ciples in making laws.” Primarily the 
mandate was addressed to the Parlia- 
ment and the State Legislatures, but. 
in so far as Courts of justice can in- 
dulge in some judicial law making; 
within the interstices of the Consti- 
tution or any Statute before them for 
construction, the Courts too are’ bound 
by this mandate. 


1817. Another distinction; 
which seems to me to be valid and 
very significant is that, whereas, the 
fundamental rights were “conferred’” 
upon citizens, with corresponding ob- 
ligations of the State, the Directive 
Principles lay down specific duties of 
the State organs. In conferring fun- 
damental rights, freedom of individual 
citizens, viewed as individuals, were 
sought to be protected, but, in giving 
specific directives to State organs, the 
needs of social welfare, to which in- 
dividual freedoms may have to yield, 
were put inthe forefront. A reconci-— 
liation between the two was, no doubt,. 
to be always attempted whenever this 
was reasonably possible. But, there 
could be no doubt, in cases of possible 
conflict, which of the two had to be 
subordinated—-when found embodied 
in laws properly made. l 
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1818. Article 38 shows that the 
first of the specific mandates to State 
organs says: 

“38. The Sate shall strive to pro- 
mote the welfare of the people by 
securing and protecting as effectively 
as it may 
justice, social, economic and political, 


shall inform all the institutions of the. 


national life.” 

In other words, promotion of a social 
order in which “justice, social, econo- 
mic, and political” was the first duty 
of all the organs of the State. 

1819. The second specific man- 
date to State organs, found in Art. 39, 
contains the principles of what is 
known as the socialistic “welfare 
State.” It attempts to promote social 
justice by means of nationalisation and 
State action for a better distribution 
of material resources of the country 
among its citizens and to prevent the 
exploitation of the weak and the help- 
less. It runs as follows: 


"39. The State shall, in particu- 
lar, direct its policy towards secur- 
ing— 

(a) that the citizens, men and wo- 
men equally, have the right to an ade- 
quate means of livelihood; 

(b) that the ownership and con- 
trol of the material resources of the 
community are so distributed as best 
to subserve the common good; 

(c) that the operation of the eco- 
nomic system does not result in the 
concentration of wealth and means of 
production to the common detriment; 

(d) that there is equal pay for 
equal work for both men and women; 

(e) that the health and strength 
of workers, men and women, and the 
tender age of children are not abused 
and that citizens are not forced by 
economic necessity to enter avocations 
unsuited to their age or strength; 

(f) that childhood and youth are 


protected against exploitation and 
against moral and material abandon- 
ment. 

1820. On the views stated 


above, it would be difficult to hold, 
that, the necessarily changeable limits 
of the path, which is contained in the 
Directive Principles, are more impor- 
tant than the path itself. I may men- 
tion here that it was observed in one 
of the early Full Bench decisions of 
the Allahabad High Court in Motilal 
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a social order in which, 
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v. Govt. of the State of Uttar Pradesh, 
AIR 1951 All ‘257. (296) (EB) by 


Sapru J:— 
“I shall also say a few words 
about the directives of State policy 


which, though not justiciable, may be 
taken into account in considering the 
Constitution as a whole. These direc- 
tives lay down the principles which it 
will be the duty of the State to apply 
in the making of laws and their exe- 
cution. Article 38 states that the 
state shall strive to promote the wel- 
fare of the people by securing and 
protecting as effectively as it may a 
social order in which justice, social, 
economic and political shall inform all 
the institutions of the national life.” 

“Article 39 lays down the princi- 
ples which must inspire State policy. 
Articles 40 to 51 concern themselves 
with such questions inter alia, as, for 
example, the right to work, to educa- 
tion and to public assistance, the pro- 
motion of educational and economic 
interest of scheduled castes and the 
duty of the State to raise the level of 
nutrition and to improve public 
health.” 


“My object in drawing attention 
to the nature of these objectives is to 
show that what the framers of the 
Constitution were after was to esta- 
blish, what is generally known, now 
as the ‘welfare’ or the ‘social service 
state’, in this country. They had taken 
a comprehensive view of State activi- 
ties and it is quite clear that they 
were not dominated by the laissez 
faire thought of the last century. So 
much about Directives. Now we come 
to fundamental rights.” 


“The object of these fundamental 
rights, as far as I can gather from a 
reading of the Constitution itself, was 
not merely to provide security to and 
equality of citizenship of the people 
living in this land and thereby help- 
ing the process of nation-building, but 
also and not less importantly to pro- 
vide certain standards of conduct, citi- 
zenship, justice and fair play. In the 
background of the Indian Constitution, 
they were intended to make all citi- 
zens and persons appreciate that the 
paramount law of the land has swept 
away privilege and has laid down that 
there is to be perfect equality be- 
tween one section of the community 
and another in the matter of all those 
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rights which are essential for the 
material and moral’ perfection of 
man.” 


1821. Indeed, in Balwant Rai 
v. Union of India, AIR 1968 All 14 
Dhavan J. went so far as to hold that 
“the duty of the State” under Arti- 
cle 37 to apply these principles in 
“making laws” was to be carried out 
even by the judiciary of the State 
whenever it had a choice between two 
possible constructions, that is to Say, 
when it could indulge in judicial “law 
making”. 

1822. The next topic on which 
I will venture to make some observa- 
tions is the significance and meaning 
of the word “sovereign”. What was 
constituted by the Constituent Assem- 
bly, speaking for the people of India, 
was a “Sovereign Democratic Re- 
public”. 

1823. Here, I may mention the 
well-known distinction between “poli- 
tical sovereignty” and “legal sovereign- 
ty”. Dicey in his Law of the Constitu- 
tion (tenth edition), discussing | the 
nature of Parliamentary Sovereignty 
said (at page 73): 

“The matter indeed may be carri- 
ed a little further, and we may assert 
that the arrangements of the constitu- 
tion are now such as to ensure that 
the will ofthe electors shall by regu- 
lar and constitutional means always in 
the end assert itself as the predomi- 
nant influence in the country. But this 
is a political, not a legal fact. The 
electors can in the long run always 
enforce their will. But the courts 
will take no notice of the will 
of the electors. The judges know 
nothing about any will of the 
people except in so far as that will be 
expressed by an Act of Parliament, 
and would never suffer the validity 
of a statute to be questioned on the 
ground of its having been passed or 
being kept alive in opposition to the 
wishes of the electors. The political 
sense of the word ‘sovereignty’ is, it 
is true, fully as important as the legal 
sense Or more so. But the two signifi- 
cations, though intimately connected 
together, are essentially different, and 
in some part of his work Austin has 
apparently confused the one. sense 
with the other’. 

1824. Legally, the British Par- 
liament transferred the whole of its 
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legal sovereignty over the people and 


territories of this country in British 


India to the Constituent Assembly 
which spoke in the name of the people 
of India. The Princely States came in 
through “Instruments of accession”. 
This means that the legal sovereignty 
was vested in the Constituent Assemb- 
ly whereas the people of India may 
be said to be only politically “sove- 
reign”. Their views were carefully 
ascertained and expressed, from vari- 
ous angles, by the Members of the 
Constituent Assembly. The political 
sovereign thus operated outside the 
ambit of law yet made its impact and 
effect felt upon the legal sovereign, 
that is to say, the Constituent Assemb- 
ly. In recognition of this fact and to 
bring out thatit was really speaking 
on behalf of the people of India, the 
Constituent Assembly began the Pre- 
amble with the words: “We, the peo- 
ple of India”. This meant, in my esti- 
mation, nothing more than that the 
Constituent Assembly spoke for the 
people of India even though it was 
vested with the legal authority to 
shape the destiny of this country 
through the Constitution framed by it. 
There is not to be found, anywhere in 
our Constitution, any transfer of legal 
sovereignty to the people of India. 


1825. The people of India” 
speak through their representatives in 
the two Houses of Parliament. They 
approach the courts for the assertion 
of their rights. The courts adjudicate 
upon the rights claimed by them and 
speak for the Constitution and not 
directly for the people. Judges and 
other dignitaries of State as well as 
Members of Parliament take oaths of 
allegiance to the Constitution and not 
to the people of India. In other words, 
the Constitution is the “legal sove- 
reign” recognised by Courts, although 
the ultimate ‘political’ sovereignty 
may and does reside in “the people”. 


1826. We need not, I think, 
embark on any academic discourse up- 
on the various meanings of the term 
“sovereignty’ which has given much 
trouble to political thinkers and jurists 
such as Dugult, Gierke, Maitland, 
Laski, Cole and others. I will be con- 
tent with quoting the views of Prof. 
Ernest Barker expressed in his ‘“Prin- 
ciples of Social & Political Theory” 
on the nature and meaning of the 
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term “sovereignty”, as the lawyers place, and as regards its mode of 
generally understand it. He says (at action, the sovereign is a part and an 


page 59): 
“There must exist in the State, as 


a legal association, a power of final 
legal adjustment of all legal issues 
which arise in its ambit. The legal as- 
sociation will not be a single unit, and 
law will not be a unity, unless there 
is somewhere one authority to which 


crucial differences ultimately come, 
and which gives, as the authority of 
last resort, the ultimate and final 
decision. Different social groups may 
press different views of what is, or 
ought to be, law; it is even possible 
that different departments of the State 
may hold, and seek to enforce, dif- 
ferent notions of what is legally 
right; there must be a final adjust- 
ment-centre. That final adjustment- 
centre is the sovereign, the topmost 
rung oftheladder, the superanus or 


sovrano, the ‘authority of the last 


word’. Sovereignty is not the same as 
general State-authority, or mnuissance 


publique: it is the particular sort of 


state-authority which is the power, 
and the right of ultimate decision”. 


“In one sense sovereignty is 
unlimited unlimited and illimit- 
able. There is no question arising in 
the legal association, and belonging to 
the sphere of its operation, which may 
not come up to the sovereign, and 
which will not be finally decided by 
the sovereign if it so comes up to the 
topmost rung. The adjustment-centre 
must be competent to adjust every 
issue, without exception, which may 
stand in need of adjustment. But there 
are other considerations also to be 
noticed; and these will show us that 
sovereignty, if it is not limited to 
particular questions and definite ob- 
jects (limited, that is to say, in regard 
to the things which it handles), is 


none the less limited and defined by 
its own nature and its own mode of 


action.” 


“In the first place, and as regards 
its nature, sovereignty is the authority 
of the last word. Only questions of the 
the last resort will therefore be 
brought to the sovereign. Much will 
be settled in the lower ranges and in 
the ordinary course of the action of 
general State-authority. In the second 














organ of the legal association. Nothing 
will therefore come to the sovereign 
which does not belong to the nature 
and operation of the legal association. 
as such. Sovereignty moves within the 


circle of the legal association, and only 
within that circle; it decides upon 
questions of a legal order, and only 
upon those questions. Moving within. 
that circle, and deciding upon those 
questions, sovereignty will only make 
legal pronouncements, and it will 
make them according to regular rules 
of legal procedure. It is not a caprici- 
ous power of doing anything in any 
way: it is a legal power of settling 
finally legal questions in a legal way”. 


Prof. Ernest Barker 
say (pp-61-63) 

t(a) Ultimately, and in the very 
last resort, the sovereign is the con- 
stitution itself—the constitution which 
is the efficient and formal cause of 
the association; which brings it into 
being; which forms and defines the 
organs and methods of its operation, 
and may also form and define (if the 
Constitution either contains or is ac- 
companied by a ‘declaration of rights’) 
the purposes of its operation. It may 
be objected to this view that the 
sovereign is a body of living persons, 
and not an impersonal scheme; and 
that ultimate sovereignty must accord- 
ingly be ascribed, not to the constitu- 
tion, but to the constitution-making 
body behind it which can alter and 
amend its provisions. But there is an 
answer to that objection. The imper- 
sonal scheme of the constitution is 
permanently present, day by day, and 
year by year; it acts continuously, and 
without interruption, as the permanent 
control of the whole operation of the 
State. The body of persons which can 
alter and amend the constitution (and 
which, by the way, can act only under 
the constitution, and in virtue of the 
constitution) is a body which acts only 
at moments of interruption, and there- 
fore at rare intervals. The continuous 
control may more properly be termed 
sovereign than the occasional interrup- 
tion; and we may accordingly say that 
the constitution itself, in virtue of 
of being such a control, is the ulti- 
mate sovereign”. 


went on to 
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‘“(b) Secondarily, however, and 
subject to the ultimate sovereignty of 


the constitution we may say that the 
body which makes ordinary law, in 
the sense of issuing the day-to-day 
and the year-by-year rules of legal 
conduct, is the immediate sovereign. 


That body may be differently com- 
posed in different political systems. In 
the United States, for example, it is 
composed of Congress and President 
acting independently (though with mu- 
tual checks and reciprccal powers of 
overriding one another's authority) on 
a system of co-ordinaticn. In the Unit- 
ed Kingdom it is composed of Parlia- 
ment and His Majesty’s Ministers act- 
ing interdependently, and with a mu- 
tual give and take (though here too 
there are mutual checks, the Parlia- 
ment can dismiss the Ministers by an 
adverse vote as vice versa they can 
dismiss Parliament by advising His 
Majesty to usehis power of dissolu- 
tion), on a system which is one of con- 
nexion rather than co-ordination. 
However composed, the body which 
makes the ordinary law of the land is 
the immediate sovereign, which issues 
final legal pronouncements on ordinary 
current questicns to the extent and 
by the methods authorized under the 
constitution. The immediate sovereign 
which makes the-ordinary law in the 
United Kingdom is authorized by the 
constitution to a greater extent of ac- 
tion, and to action by easier and speed- 
ier methods, than the immediate 
sovereign which makes the ordinary 
law in the United States: but in either 
case the immediate sovereign is a 
body authorized by the constitution, 
acting and able to act because it is 
so authorized.” 


“On the argument which is here 
advanced the constitution is the ulti- 
mate sovereign, in virtue of being the 
permanent scheme, or standing ex- 
pression, of what may be called the 
primary law of the political associa- 
tion; and the law and rule-making 
body is the immediate sovereign, in 
virtue of being the constant source and 
perennially active fountain of what 
may be called the secondary law of 
the land. Two difficulties confront 
the argument, one of them largely 
formal, but the other more substan- 
tial. The first and largely formal dif- 
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ficulty is that it would appear to be 
inconsistent to begin by ascribing 
ultimate sovereignty to the constitu- 
tion rather than to the constitution- 
making body, ‘and then to proceed to 
ascribe immediate sovereignty to the 
law and rule-making body rather than 
to the law. Does not consistency de- 
mand either that both sovereigns 
should be impersonal systems, or that 
both should be personal bodies; either 
that the ultimate sovereign should be 
‘the rule of the constitution’ and the 
immediate sovereign ‘the rule of law’, 
or that the ultimate sovereign should 
be the constitution-making body and 
the immediate the law and rule-mak- 
ing body? We may answer that in- 
consistency is inherent in the nature 
of the case. The position of the pri- 
mary law of the State is different 
from that of the secondary law.” 


1827. I have quoted rather 
extensively from the views of Prof. 
Ernest Barker as they appeared to me 
to have a special significance for ex- 
plaining the relevant provisions of our 
Constitution. Indeed, Prof. Ernest 
Barker begins his exposition by citing 
the Preamble to the Constitution of 
India; and, he gives this explanation 
in his preface for such a beginning: 

VI ought to explain, as I end. 
why the preamble to the Constitution 
of India is printed after the table of 
contents. It seemed to me, when I 
read it, to state in a brief and pithy 
form the argument of much of the 
book; andit may accordingly serve as 
akey-note. I am themore moved to 
quote it because I am proud that the 
people of India should begin their in- 
dependent life by subscribing to the 
principles of a political tradition 
which we in the West call Western, 
but which is now something more 
than Western.” 


1828. The “sovereignty of the 
Constitution”, as I see it, is “a feature”, 
as Bosanquet put it in his Theory of 
the State, “inherent in a genuine 
whole”. This means that it is not vest- 
ed in all its aspects in any one of the 
three organs of the State but may be 
divided between them. A mark of 
such sovereignty is certainly the pos- 
session of “Constituent Power’, al- 


though the totality of sovereign power 


may be divided. Laski wrote, in his 
“Grammar of Politics” (pages 296-297): 


1973 


“It may yet be fairly argued that, 
an every State, some distinction þe- 
‘tween the three powers is essential to 
the maintenance of freedom. Since 
the work of Locke and Montesquieu, 
we have come generally to admit the 
truth of Madison’s remark that ‘the 
accumulation of all powers...... in the 
same hands...... may justly be pro- 
nounced the very definition of 
tyranny.” 


1829. In order to avoid con- 
{centration of such excessive power in 
few hands that it may corrupt or be 
misused by those who wield it, our 
{Constitution also divides or distributes 
legal sovereignty into three branches 
or organs of the State—the Legisla- 
tive, the Executive, and the Judica- 
‘ture. The sphere of the sovereignty 
of each is sought to be so demarcated 
by our Constitution that the “genuine 
whole” appears in the form of three 
‘inter-secting circles. In those portions 
‘of these circles where the judicial 
power intersects the legislative and 
the executive powers, the judicature 
acts as the supervisor or guardian of 
the Constitution and can check legis- 
‘ative or executive action. But, 
in the remaining parts of the two 
intersecting circles of the legislative 
and the Executive spheres, the two 
other branches are supreme legally, 
just as the judicature is in its own, 
so that their decisions there cannot be 
questioned by the judicial branch of 
the State. 


1830. Here we are concerned 
only with the relationship between 
judicial and the legislative organs. Our 
‘Constitution makes the judicature the 
ultimate testing authority, as the 
guardian of the Constitution, in so 
far as the ordinary law making is 
concerned. In the sphere of the pri- 
mary fundamental law of the Consti- 
tution lies also the amending power 
contained in Article 368 of the Cons- 
titution over which the control of the 
judicature is limited to seeing that the 
form and the manner of the amend- 
ment iS properly observed. Beyond 
‘that, the authority of the judicial 
organ over the Constituent power 
vested in the Constitutional bodies or 
organs mentioned in Article 368 of the 
Constitution ceases. No doubt the 
judicial organ has to lay down 
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the limits of a sovereign authority as 
well as that of other authorities in 
cases of dispute. But, when these au- 
thorities act within these limits, it 
cannot interfere. 


1831. After having made a few 
observations about the nature of the 
sovereignty of the Constitution and 
the judicial function connected with 
it, I will say something about the urge 
for dynamic changes amply disclosed 
by the speeches in the Constituent As- 
sembiy, which is found embodied in 
the Preamble as well as the Directive 
Principles of our Constitution. Gran- 
ville Austin observed in the “Indian 
Constitution: Cornerstone of a Nation” 
(at page 43):— 

“What was of greatest importance 
to most Assembly members, however, 
was not that socialism be embodied in 
the Constitution, but that a democra- 
tic constitution with a socialist bias 
be framed so as to allow the nation 
in the future to become as socialist 
as its citizens desired or as its needs 
demanded. Being, in general, imbued 
with the goals, the humanitarian 
bases, and some of the techniques of 
social democratic thought, such was 
the type of Constitution that Consti- 
tuent Assembly members created.” 


1832. Thus, the direction to- 
wards which the nation was to pro- 
ceed was indicated but the precise 
methods by which the goals were to 
be attained, through socialism or state 
action, were left to be determined by 
the State organs of the future. In lay- 
ing down the principles, by means of 
which the poverty-stricken, exploited, 
down-trodden, ignorant, religion and 
superstition ridden masses of India, 
composed of diverse elements, were to 
be transformed into a strong united, 
prosperous, modern nation, it was as- 
sumed and said repeatedly that India’s 
economy must change its feudal cha- 


racter. Its social patterns, modes of 
thought and feeling, were to be 
changed and guided by scientific 


thinking and endeavour so as to lead 
its people on towards higher and 
higher ranges of achievement in every 
direction. 


1833. Our Constitution-makers, 
who included some of the most emi- 
nent jurists in the country, could not 
have been ignorant of the teachings 
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of our own ancient jurists, Manu and 
Prashara, who had pointed out that 
the laws of each age are different. In 
support of this view, the late Dr. 
Ganga Nath Jha, in his treatise on 
Hindu Law, has cited the original 
passages from Manu and Parashara, 
which run as follows: 


(1) Anye krita yugay dharmaah 
tretaayam dvaaparey parey anye kali 
yugey preenaam yuga roopaanusaa- 
ratah -—Parashara-Manu; 

(2) anye krita yugey dharma tre- 
taayaama dvaaparey pareye anye kali 
yugey preenaam yuga roopaanusaa- 
ratah —Parashara-Manu 


1834. An English translation 
of the sense of the above passages 
runs as follows: 

“The fundamental laws (imposing 
fundamental duties or conferring fun- 


damental righis) differ from age to 
age; they are different in the age 
known as krita from those in the 


dvaapara age; the fundamental laws 
of the kali age are different from all 
previous ages; the laws of each age 
conform to the distinctive character of 
that age (yuga roopaanusaaratah).” 
In other words, even our ancient 
jurists recognised the principle that 
one generation has no right to tie 
down future generations to its own 
views or laws even on fundamentals. 
The fundamentals may he different 
not merely as between one society 
and another but also as between one 
generation and another of the same 
society or nation. 


1835. At any rate, I am con- 
vinced that we cannot infer from any- 
thing in the language of the un- 
amended Article 368 any distinction, 
beyond that found in the more diffi- 
cult procedure prescribed for amend- 
ment of certain Articles, between 
more and less basic parts of the Cons- 
titution. None are sacrosanct and 
transcendental, in the sense that they 
are immune from and outside the pro- 
cesses of amendment found in Art. 368 
and while others only are subject to 
and within its ambit even before its 
amendment. 


1836. My learned Brother 
Dwivedi, J., has, very aptly, compar- 
ed the mode of progress visualized by 
the Constitution as the movement of 
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the chakra. Such a movement natur- 
ally involves that a part of the nation 
which may have been at the top at 
one time may move towards the bot- 
tom and. then come back to the top 
again. The Constitution, however, 
visualizes the progress of the whole 
nation towards greater equality as 
well as prosperity. The function of 
the amending provision, in such a 
Constitution, must necessarily be that 
of an instrument for dynamic and 
basic changes in the future visualized 
by our Constitution makers. The 
whole Constitution is based on the as- 
sumption that it is a means of pro- 
gress of all the people of India to- 
wards certain goals. The course of 
progress may involve, as choices of 
lesser of two evils, occasional abroga- 
tions or sacrifices of some fundamen- 
tal rights, to achieve economic eman- 
cipation of the masses without which 
they are unable to enjoy any funda- 
mental rights in any real sense. The 
movement towards the goals may be 
so slow as to resemble the movement 
of a bullock-cart. But, in this age of 
the automobile and the aeroplane, the 
movement could be much faster. 

1837. The constitutional func- 
tion with which the judiciary is en- 
trusted, in such a Constitution, is to 
see that the chosen vehicle does not 
leave the charted course or path or 
transgress the limits prescribed by the 
Constitution at a particular time. The 
fundamental rights, as I have said 
earlier, may be viewed as such limits. 
The power of amendment, in a Cons- 
titution such as ours, must include 
the power to change these limitations 
to suit the needs of each age and 
generation. As the celebrated Justice 
Holmes said in his “Common Law”, 
the life of law has not been logic, 
but the “felt necessities” of the times. 
Every kind of law, whether funda- 
mental or ordinary, has to be an at- 
tempted adaptation to the needs of the 
people at a particular time. The 
power of adaptation in a progressive 
nation, with a Constitution which vi- 
sualizes a movement towards socia- 
lism must, therefore, be construed in 
the context of the whole setting of 
urges enshrined in the Constitution 
and what their satisfaction demands. 
So construed, it may involve changes 
in the very features considered basic 
today. 


1913 

1838. I think it has been pro- 
perly pointed out by Mr. Niren De, 
the Attorney-General, and Mr. Seer- 
vai, the Advocate-General of Maha- 
rashtra, that the proper function of 
Article 368, in a Constitution is to act 
as a safety valve against violent re- 
volution. If can only so operate as 
a safety valve if we do not construe 
the powers of amendment contained 
in it so narrowly as to import, con- 
trary to the clear meaning of its ex- 
plicit language, any bar against the 
alteration or change of any feature of 
our Constitution which may be cha- 
racterised as basic. 


1839. We have been taken 
through a number of principles of in- 
terpretation and construction of do- 
cuments, including a document such 
as our Constitution, containing the 
fundamental law of the land. It has 
been properly pointed out that the 
amending power, in so elaborate a 
Constitution, could not possibly omit 
from its ambit or scope the power of 
amendment of any part of it so that 
the 24th Amendment merely clarifies 
the original intention to lodge a wide 
amending power within the bosom of 
Article 368. It has been rightly point- 
ed out that the careful manner in 
which the Constitution, and, particu- 
larly, the amending Article 368 was 
framed precludes the possibility of a 
deliberate casus omisus so as to ex- 
clude from its scope the making of 
any provision which may either take 
away or abridge or affect a funda- 
mental right or any other basic fea- 
ture. In any case, in such a Consti- 
tution as ours, we must strongly lean 
against a construction which may en- 
able us to hold that any part of the 
Constitution is exempt from the scope 
of Article 368 as originally framed. 
Without express words in Article 368 
itself to that effect, I am not prepared 
to merely presume or infer the pre- 
sence of any casus omisus here. 


1849. It was no doubt argued, 
on the strength of the Golak Nath 
case (supra), that direct or indirect 
abridgment or taking away of a fun- 
damental right b an amendment 
under Article 368 was expressly bar- 
red by the-language of Art. 13 (2) of 
the Constitution. I am in agreement 
with the views of my learned  bre- 
thren who hold that Article 13 (2) is 
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meant to deal with ordinary laws or 
the functions of the Parliament and of 
State Legislatures in their ordinary 
law-making capacities. It was not in- 
tended to extend its scope indirectly 
to Article 368 which deals with the 
amendment of the fundamental law 
itself of which Article 13 (2) is a part. 
The language and the context as well 
as the subject matter of it, found stat- 












any part of the Constitution contained 
in Art. 368 of the Constitution even! 
before it was amended by the 24th) 
Amendment. 


1841. The majority of the 
learned Judges of this Court in Golak 
Nath case (supra) held that the power 
of amendment itself and not merely 
its procedure was contained in Arti- 
cle 368 of the Constitution. They also 
held this power of amendment to be 
wide. Hidayatullah, J., however, 
thought that the ambit of the term 
“law”, as used iw Article 13 (2) of 
the Constitution, was wide enough to 
cover a change in the fundamental 
law on which Article 368 exclusively 
operates. The view of Hidayatullah, 
J., turned the scales by a narrow ma- 
jority of one in favour of the opinion 
that Article 13 (2) operates as an ex- 
press restriction upon the powers con- 
tained in Article 368 even though it 
does not say so expressly. The limi- 
tation was inferred from the wide 
meaning given to the term “law”. 
But, the view of the majority of 
Judges of this Court who have had 
the occasion to consider this question, 
that is, if we include or add the num- 
ber of those who gave decisions in 
Sajjan Singh v. State of Rajasthan, 
(1965) 1 SCR 9383=(AIR 1965 SC 845) 
and Sri Sankari Prasad Singh Deo v. 
Union of India, 1952 SCR 89=(AIR 
1951 SC 458), is still in favour of the 
view that the word “law”, as used in 
Article 13 (2) of the Constitution, does 
not extend to the fundamental law or 
the Constitution. If it was really the 
intention to so extend it, at least 
Article 13 (2) would have clarified 
it. 

1842. I am not impressed by 
the contention that Article 13 (2), as 
originally passed by the Constituent 
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Assembly, contained a specific exemp- 
tion of the powers of amendment ex- 
ercised under Article 368 of the Cons- 
titution which was dropped after- 
wards. If the dropping of this clause 
was intended to bring about so dras- 
tic a change in the intention of the 
Constitution-makers as the counsel 
for the petitioners contends for, there 
would have been some explanation 
given by the drafting Committee for 
such a change. Moreover, we have 
not been shown what authority the 
drafting committee had to adopt lan- 
guage implying so drastic a change 
of intention of the Constituent As- 
sembly without even bringing the 
matter to the notice of the Constitu- 
ent Assembly. The safer presumption 
is that the drafting committee dropp- 
ed the addition proposed by Mr. San- 
thanam and adopted by the Consti- 
tuent Assembly merely because it 
considered the additional words to be 
otiose and unnecessary. 


1843. Our Constitution itself 
contains in various places a distinction 
between the Constitution and the law. 
It mentions both the “Constituion and 
the law” suggesting that there is a 
difference between them made by the 
Constitution itself. See: e. g.:— 


(1) Form of oath of the President 
prescribed by Article 60 of the Cons- 
titution to “preserve, protect, and de- 
fend the Constitution and the law.” 


(2) The form of oath or affirma- 
tion, prescribed by Article 159 of the 
Constitution, for the Governor of a 
State to “protect and defend the Cons- 
titution and the law”. 

(3) The form of oath prescribed 
by Article 75 (4) for a Union-Minis- 
ter given in Schedule III, Form I to 
do “right to all manner of people in 
aceordance with the Constitution and 
the law”. 

(4) The form of oath prescribed 
for a Judge of the Supreme Court, 
under Article 124 (6) of the Constitu- 
‘tion, given in Third Schedule—Form 
IV, to “uphold the Constitution and 
the laws”. The form is the same for 
the Comptroller and Auditor-General 
of India under Article 148 (2) of the 
‘Constitution. 

(5) The form of the oath prescrib- 
ed by Article 164 (4) of the Constitu- 
tion for a Minister of a State Govern- 


self occurs 
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ment, given in Third Schedule, Form 
V to “do right to all manner of peo- 
ple in accordance with the Constitu- 
tion and the law”. 


(6) The form of oath prescribed 
by Article 219 of the Constitution for 
a High Court Judge given in Form 
VUlI—Third Schedule to “uphold the 
Constitution and the laws”. 


1844, Clause 7 of the Fifth 
Schedule, Part D, of the Constitu- 
tion only explains the meaning of 
word amend as covering an “addition, 
variation or repeal’ and similar is the 
case with clause 21 of the Sixth Sche- 
dule. I am not attracted by the dis- 
tinction between amendments, which 
are “deemed” not to be amendments, 
falling within Article 368, mentioned 
in the Fifth and Sixth Schedules, and 
actual amendments covered by Arti- 
cle 368. The word “deemed” was 
used in these provisions and Arti- 
cles 4 and 169 merely to indicate that 
the procedure required by Art. 368 
was not required here. These provi- 
sions certainly furnish an aid in cons- 
truing and fixing the meaning of the 
word “amedment” wherever used in 
the Constitution. And, as I have al- 
ready held, the scope of amendment 
must necessarily be wide in the con- 
text of the whole Constitution. 


1845. It may also be noticed 
that the term “law”, which is not 
used in Article 368 at all, is sought 
to be defined in Article 13, sub-arti- 
cle (3) of the Constitution, after stat- 
ing explicitly “unless the context 
otherwise requires”. I have already 
dealt with the context of Article 368 
containing the power of amendment 
which necessarily operates on every 
part of the Constitution so long as its 
operation on any part is not found 
expressly excluded. 


1846. However, even ignoring 
the context in which Article 13 (3) it- 
and other foregoing 
reasons, if we were to assume, for the 
sake of argument, that, because law is 
not exhaustively defined by Art. 13 
(3) of the Constitution, the term “law” 
used there could include the law of 
the Constitution, another principle of 
construction could also apply here. 
This is that even a prior general pro- 
vision followed by an express provi- 
sion dealing with a particular type of 
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daw could reasonably exclude the par- 
‘ticular and special from the purview 
and scope of the general. It is im- 
material if the general provision pre- 
-cedes the provision containing a spe- 
‘cial law. This could not really affect 
the basis of the principle applicable. 


1847. The principle indicated 
above has been usually applied be- 
tween different pieces of legislation or 
to different Acts. There is no doubt 
that when the subsequent Act is gene- 
ral and the prior Act is special, the 
‘special Act is not repealed by the pro- 
visions of the general Act by the ap- 
plication of the maxim: "Generalia 
specialibus non derogant” i. e. the 
‘general provisions will not abrogate 
‘special provisions (See: Craies on Sta- 
tute Law p. 376). Again, “if a spe- 
cial enactment, whether it be ina 
public or private Act, and a subse- 
quent general Act or absolutely re- 
pugnant and inconsistent with one 
another”, it has been said that “the 
Courts have no alternative but to de- 
clare the prior special enactment re- 
pealed by the subsequent general 
Act”. (See: Craies on Statute Law 
p. 380). On the same principle, it has 
‘been held that a subsequent particu- 
lar Act may have the effect of partial- 
ly repealing the earlier general Act. 
(See Mirfin v. Attwood, (1869) 4 QB 
333, Heston & Isleworth Urban Dist. 
‘Council v. Grout, (1897) 2 Ch. 306, 
‘Harishanker Bagla v. M. P. State, AIR 
1954 SC 465. 


1848, The above mentioned 
principle has been* applied generally 
where the question has arisen whe- 
ther the particular law prevails over, 
and, therefore, repeals the general 
law. It has, however, also been held 
that the principle may operate to 
merely curtail the operation of the 
general law by exempting from its 
scope the special cases dealt with by 
the particular law (See: Re Williams, 


(1887) 36 Ch D 573 at p. 577; 
(1869) 4 QB 3338: AIR 1954 SC 
465  (supra)). In other words, the 


principle may so operate as to curb 


or reduce the extent or ambit of 
applicability of the general law. An 
application of this principle would 


also show that constitutional law, as 
Special Law, may be removed from 
the purview of “law”, as found in 
Article 13 of the Constitution, even if, 
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by stretching one’s imagination, it was 
really possible to so stretch the scope 
of the term “law”, as used in Art. 13 
of the Constitution, as would include, 
but for such a principle, amendments 
of the Constitution. Prima facie, how- 
ever, amendments of the Constitution 
operate on every provision of the 
Constitution unless any part of it is 
expressly excluded from the scope of 
such operation. The use of such a 
principle to remove an assumed con- 
flict does not appear necessary. 


1849. Mr. Palkhiwala, presum-~- 
ably faced with insurmountable diffi- 
culties in relying entirely upon the 
very narrow majority decision in Go- 
lak Nath’s case (supra), in favour of 
the view that Article 13 (2) operates 
as a restriction upon the power of 
amendment contained in Article 368 
of the Constitution, relied primarily 
upon a theory of implied limitations. 
The only “implied” limitation which I 
can read into the word amendment, 
as “perhaps”? necessarily implied, or, 
is. part of the meaning of the word 
“amendment” is the one so charac- 
terised by Wanchoo J. in Golak 
Nath’s case (supra). In other words, it 
may not include the power of com- 
pletely abrogating the Constitution at 
one stroke. It, however, seems wide 
enough to erode the Constitution com- 
pletely step by step so as to replace 
it by another. 


1850. The Attorney General 
himself had, very properly, conceded 
that the scope of amendment could 
not be so wide as to create a vacuum 
by abrogating the rest of the Consti- 
tution leaving nothing behind to 
amend. The Attorney-General’s ar- 
gument was that, short of creating 
such a vacuum, the power is wide 
enough to cover a replacement of the 
present Constitution by another. It 
seems to me that the necessary impli- 
cation of the word “amendment” or 
the meaning of term itself may exclude 
a possible complete abrogation of the 
present Constitution although that 
could be done, step by step, by the 
bodies empowered to amend if they 
so desired and followed the appro- 
priate procedure. 


1851. For the reasons already 
given at length by my brethren Ray, 
Palekar, Mathew, and Dwivedi, with 
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whom I concur, I find that there is 
nothing in cases cited which could en- 
able us to put in implied limitations, 
in a Constitution such as ours, on 
Article 368, containing expressly the 
sovereign law-making power of 
amendment of every part of it. The 
cases have really little bearing on the 
interpretation of such a provision con- 
taining the constituent power. As they 
were cited before us and examined by 
us, I will very briefly refer to the 
main cases cited. 

1852. The American . cases 
really go against the submission that 
implied limitations could be put on 
expressly stated constitutional powers. 
They were: Leser v. Garnett, (1921) 
258 US 13; U. S. A. v. William H. 
sprague & William J. Howey, (1931) 
282 US 716; State of Rhode Island v. 
A. Mitchell Palmer, (1919) 253 US 
350; Schneiderman v. United States, 
(1942) 320, US 118 at pp. 137-145. 


1853. The cases from Austra- 
lia decided by the Privy Council were: 
McCawley v. The King, 1920 AC 691 
=(ATR 1920 PC 91), Taylor v. Attor- 
ney-General cf Queensland, 23 CLR 
457, where an interpretation of Sec- 
tion 5 of the Colonial Law Validity 
Act was given in the light of a pre- 
sumption that the power transferred 
to a British Colonial Legislature 
must be read subject to the funda- 
mental assumption underlying the 
Constitution of the British Empire 


that the position of the Crown has- 


not been affected; Webb v. Outrim, 
1907 AC 81, where the theory of im- 
plied restrictions on powers found in 
the Commonwealth Parliament Act 
was rejected; Victoria v. Common- 
wealth, 45 Aus LJR 231, where, with- 
out questioning the basic principle of 
grant of plenary powers of legislation, 
laid down by Lord Selborne in Queen 
v. Burah, (1878) 3 AC 889 (PC) a de- 
cision was given on the lack of 
powers in the Federal Legislature, to 
tax a State, on a subject falling out- 
side Section 51 of the Australian 
Constitution, which laid down the 
powers of taxation of the Federal Le- 
gislature, in the course of which some 
observations were made on the impli- 
cations of Federalism which assumes 
the continued existence of States. 
1854. The cases from Canada 
may lend some support to the impli- 
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cations of a grant of power contained 
by an enactment of the sovereign Bri- 
tish Parliament, but they do not ap- 
pear to me to be helpful in the con- 
text of the theory of the sovereignty 
of our Constitution, of which Art. 368 
is a pivotal part, which we have 
adopted. The cases from Canada cit- 
ed before us were: Alberta Press case, 
(1938) 2 DLR 81; Switzman v. Elbing, 
(1957) 7 DLR 337; Saumur v. City of 
Quebec, (1953) 4 DLR 641, A. G. for 
the Province of Ontario v. A. G. for 
the Dominion of Canada, 1912 AC 571, 
where the assumption, underlying 
some of the decisions, that Canada did 
not possess fully blossomed legislative 
power, seems to have been repelled; 
In Re the Initiative and Referendum 
Act, where legislation offending Sec- 
tion 92 head 1 of the British North 
ime Act, 1867, was held to be in- 
valid. 


1855. So far as Ryan’s case, 
19385 Ir. Rep. 170, is concerned, Mr. 
Palkhiwala could only rely on the mi- 
nority judgment of Kennedy, C. J. 
In Moore v. Attorney-General for the 
Irish State, 1985 AC 484, it was con- 
ceded on behalf of a petitioner who 
had challenged the validity of an Act 
of the Irish Parliament that the ma- 
jority decision in Ryan’s case was cor- 
rect. I do not think that the Irish 
cases give much help to the peti- 
tioners’ submissions on implied limi- 
tation. 


1856. Cases coming up from 
Ceylon also do not assist the peti- 
tioners. In the Bribery Commr. v. Pe- 
drick Ranasinghe, 1965 AC 172 a 
provision of the Bribery Amendment 
Act, 1958, was held to be bad be- 
cause it conflicted with the provisions 
of Section 29 of the Ceylon (Constitu- 
tion) Order in Council, 1946, by 
which the Constitution of Cey- 
lon was governed. It is, therefore, a 
simple case of conflict of an enact- 
ment of subordinate law-making au- 
thority with the instrument of Gov- 
ernment which regulated subordinate 
law-making powers and was, there- 
fore, supreme. In that case the re- 
girements of manner and form as laid 
down in Attorney-General for New 
South Wales v. Trethowan, 1932 AC 
526, were also held not to have been 
complied with. In Don John Francis 
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Douglas Liyanage v. The Queen, 
1967-1 AC 259, it was held, with re- 
gard to the Acts the validity of which 
was impugned. 


ee the Acts could not be 
challenged on the ground that they 
‘were contrary to the fundamental 
principles of justice. The Colonial 
Laws Validity Act, 1865, which pro- 
vided that colonial laws should be 
void to the extent that they were re- 
pugnant to an Actof the United King- 
dom applicable to the colony but not 
otherwise and should not be void on 
the grounds of repugnancy to the law 
of England, did not leave in existence 
a fetter of repugnancy to some vague 
and unspecified law of natural justice 
those liberalising provisions were in- 
corporated in, and enlarged by, the 
Ceylon Independence Act, 1947, of the 
British Parliament, the joint effect of 
which, with the Ceylon (Constitution) 
Order in Council, 1946, was to confer 
on the Ceylon Parliament the full 
legislative powers of a sovereign inde- 
pendent State.” 
This case shows that repugnancy to 
some vague principle of ‘natural jus- 
tice” could not invalidate the enact- 
ments of a fully competent legislative 
authority. 


1857. There can be no question 
of delegation of the power of amend- 
ment if, as I have already indicated, I 
hold that the Constitution is the princi- 
pal and the source of all constitu- 
tionally valid power and authority in 
the eye oflaw. The principle delegatus 
non potest delegare is only applicable 
against a delegate but not against the 
principal. When an amendment is made 
by an appropriate procedure, the 
amendment becomes a part of the 
principal’s own will and intention and 
action. Of course, if the principal is 
and must necessarily be a human au- 
thority, the bodies of persons autho- 
rised to amend under Article 368 of 
the Constitution would share the le- 
gislative sovereignty and would cons- 
titute the “Principal” whose will is ex- 
pressed in the amendment. 


1858. It may be possible to use 
the test of consequences in order to 
check an abuse of power by a legally 
non-sovereign law-making body as the 
Parliament is when it does not ex- 
ercise the constituent power by the 
use of the two-thirds’ majorities in 
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both Houses of Parliament as requir- 
ed by Article 368 of the Constitution. 
It may also be possible to use the 
theory of implied limitations by im- 
plying and annexing rules of natural 
justice to particular kinds of non-le- 
gislative functions laid down by sta- 
tutory or even constitutional law. But, 
this is done only by presuming that 
the Constitution did not intend abro- 
gation of the fundamental rules of 
natural justice. If these rules are 
sought to be dispensed with by any 
particular ordinary enactment it may 
be possible to assail the validity of 
that enactment when Articles 14 and, 
19 of the Constitution apply. The ex- 
clusion of Articles 14 and 19 by a 
constitutionally valid amendment only 
carves out or creates a new legisla- 
tive field by a provision which be- 
comes a part of the Constitution by 
amendment, so that the constitutional 
validity of its creation cannot be 
assailed in any Court of law so long 
as the form and manner prescribed by 
Article 368 of the Constitution have 
been observed in making the necessary 
amendment. Enactments properly 
falling within this field would be im- 
mune from attack for any alleged vio- 
lations of Articles 14 and 19 and 31. 

Mr. Palkhiwala then made an im- 
passioned appeal to the theories of 
natural law and natural rights sought 
to be embodied in present day inter- 
national laws as well as constitutional 
laws. It is not necessary for me to 
deal at length with the political philo- 
sophy or the juristic implications of 
various and conflicting natural law 
theories, such as those of Spinoza, 
Hobbes, Locke or Rousseau, discussed 
by T. H. Green in his “Principles of 
Political Obligation’. I also do not 
find it necessary to embark on an aca- 
demic discussion of ancient and me- 
dieval theories of natural law. I will, 
however, quote a passage from Fried- 
mann on Legal Theory (5th Edition, 
p. 95-96), where the position, place, 
and uses of “natural law” theories are 
thus summarised: 


“The history of natural law is a 
tale of the search of mankind for ab- 
solute justice and of its failure. Again 
and again, in the course of the last 
2,500 years, the idea of natural law has 
appeared, in some form or other, as an 
expression of the search for an ideal 
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higher than positive law after having 
been rejected and derided in the inter- 
val. With changing social and politi- 
cal conditions the notions about natural 
law have changed. The only thing that 
has remained constant is the appeal to 
something higher than positive law. The 
object of that appeal has been as often 
the justification of existing authority 
as a revolt against it.” 


“Natural law has fulfilled many 
functions. It has been the principal in- 
strument in the transformation of the 
Old civil law of the Romans into a 
broad and cosmopolitan system; it has 
been a weapon used by both sides in 
the fight between the medieval 
Church and the German emperors; in 
its name the validity of international 
law has been asserted, and the appeal 
for freedom cf the individual against 
absolutism launched. Again it was by 
appeal to principles of natural law 
that American judges, professing to 
interpret the Constitution, resisted the 
attempt of State legislation to modify 
and restrict the unfettered economic 
freedom of the individual.” 


“It would be simple to dismiss the 
whole idea of natural law as a hypo- 
critical disguise for concrete political 
aspirations and no doubt it has some- 
times exercised little more than this 
function. But there is infinitely more 
in it. . Natural law has been the chief 
though not the only way to formulate 
ideals and aspirations of various peo- 
ples and generations with reference to 
the principal moving forces of the 
time. When the social structure it- 
self becomes rigid and absolute, as at 
the time of Schoolmen, the ideal too 
will take a static and absolute con- 
tent. At other times,.as with most 
modern natural law theories, natural 
law ideals become relative or merely 
formal, expressing little more than 
the yearning of a generation which is 
dissatisfied with itself and the world. 
which seeks something higher, but is 
conscious of the relativity of values. 
It is as easy to deride natural law as 
it is to deride the futility of man- 
kind’s social and politica] life in gene- 
ral, in its unceasing but hitherto vain 
search for a way: out of the injustice 
and imperfection for which Western 
civilisation has found no other solu- 
tion but to move from one extreme 
to another.” 
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“The appeal to some absolute: 
ideal finds a response in men, particu- 
larly at a time of disillusionment and, 
doubt, and in times of simmering re- 
volt. Therefore natural law theories, 
far from being theoretical specula- 
tions, have often heralded powerful 
political and legal developments.” 


1859. I am not prepared to 
use any natural law theory for putting. 
a construction on Article 368 of the 
Constitution which will defeat its. 
plain meaning as well as the objects 
of the Constitution as stated in the 
Preamble and the Directive Principles. 
of State Policy. I do not know of any 
case in which this has been done. 
Even in Golak Nath’s case (supra). 
Subba Rao, C. J., relied on a natural 
law theory to strengthen his views 
really based on an application of the 


supposed express bar contained in 
Article 13 (2). 
1860. I have already stated my 


point of view, that we should approach 
the questions placed before us from 
the pregmatic angle of the changing 
needs of social and economic orders 
visualised by those who were or are 
the final Judges of these needs in ex- 
ercise of the constituent power. 
Checks on possible abuses of such 
powers do not lie through actions in 
Courts of law. The pressure of pub- 
lic opinion, and the fear of revolt due 
to misuse of such powers of amend- 
ment are the only practically possible 
checks which can operate if and when 
such contingencies arise. These checks 
lie only in the political fields of opera- 
tion. They are not subject to judiciat 
review or control. In other words, 
what Dicey calls the external and the 
internal limits may operate to control 
and check possible misuses of such 
power. Courts of justice have no 
means of control over a power ex- 
pressly sanctioned by the Constitution 
which is the legal sovereign. They 
can only speak for the Constitution. 
Through their pronouncements must 
be heard the voice of the Constitution 
and of nothing beyond it. 


1861. Although the Courts 
must recognise the validity of the ex- 
ercise of a legally sovereign constitu- 
ent power, such power may itself be 
ineffective for actually bringing about 
the desired results. Whether the 
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change is in the direction of what 
may be considered better may itself 
be a matter of dispute. The answers 
to such questions and disputes depend 
upon many conditions which are out- 
side the control of law Courts. The 
very existence or absence of such 
conditions cannot be appropriately in- 
vestigated or determined in law Courts. 
Therefore, such investigations lie out- 
side the judicial domain when once a 
change is brought in by the exercise 
of constituent or sovereign law mak- 
ing power in accordance with the 
prescribed procedure. 

1862. A socialistic State must 
have the power and make the attempt 
to build a new social and economic 
order free from exploitation, misery 
and poverty, in the manner those in 
charge of framing policies and making 
appropriate laws think best for 
serving the public good. We do not 
today conceive of public good or pro- 
gress in terms of a “movement from 
status to contract’, but in terms of a 
movement for control of economic and 
other kinds of powers of exploitation 
by individuals so as to ensure that 
public good not merely appears to be 
served but is actually served by all indi- 
viduals wherever or however placed. 
The emphasis today is upon due per- 
formance of their social obligations by 
individuals before claiming any right 
however fundamental or important it 
may be because rights and duties are 
correlative. 


1863. Another contention ad- 
vanced was that a creature of the Con- 
stitution could not possibly possess 
the power to create or recreate the 
constitution. Therefore, it was con- 
tended, resort could not be had to 
Article 368 to expand the power of 
amendment. I am unable to accept 
this contention in the face of the ex- 
press provision in clause (e) to the 
proviso to Article 368 (2) of the 
Constitution. There, Article 368 ex- 
pressly provided either for the expan- 
sion or diminution of the scope of the 
powers of amendment. It cannot, 
therefore, be reasonably contended 
that the power of recreation even of 
the whole Constitution by stages was 
not already contained in the unamend- 
ed Article 368. This part of the pro- 
viso also shows thatthe Constitution- 
makers contemplated a wide amending 
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power so as to meet the challenges of 
the times offered by rapidly changing 
social, political. economic, national, 
and international conditions and situa- 
tions. We cannot contract what the 
Constitution-makers clearly intended 


‘to make elastic and expansible. 


1864. For the foregoing rea- 
sons, I hold that the 24th Amendment 
of the Constitution is valid. It would, 
therefore, follow that the 25th and 
29th Amendments are also valid. The 
reasons for the validity of each of 
these amendments have been so fully 
dealt with by my learned brethren 
Ray, Palekar, Mathew, and Dwivedi, 
with most of which I respectfully con- 
cur, that I need not discuss or repeat 
any of them here. Nor have I, 
for this very reason, attempted 
to discuss the enormous array of 
eases, both Indian and foreign, or 
the great many  juristic writings, 
placed before and closely examined by 
us. I will, however, indicate before } 
conclude, my special reasons for hold- 
ing Section 3 of the Constitution (25th 
Amendment) Act 1971, adding Arti- 








cle 31C to the Constitution also as 
valid. 

1865. Article 31C has two 
parts. The first part is directed ati 


removing laws passed for giving effect 
to the policy of the State towards! 
securing the principles specified in} 
clause (b) or clause (c) of Art. 39 of 
the Constitution from the vice of in-i, 
validity on the ground that any such} 
law “is inconsistent with or takes’: 
away or abridges any of the rights). 
conferred by Articles 14, 19 and 31 ofi 
the Constitution”. If we stop here, the} 
question whether the law is really for] 
the purpose of giving effect to the 
principles specified in clauses (b) or 
(c) of Article 39 would still be justi- 
ciable whenever laws passed under 
this provision come up before Courts. 
In other words, the question of rele- 
vancy of the law passed to the speci-}. 
fied principles could still be examin- 
ed by Courts although the effect of 
invalidity for alleged violations of 
Articles 14 or 19 or 31 would vanish 
so long as the law was reaily meant 
to give effect to the principles of 
Article 39 (b) and (c). In other words, 
a colourable piece of legislation with 
a different object altogether but mere- 
ly dressed up as a law intended forj 
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giving effect to the specified princi- 
ples would fail to pass the test laid 
down by the first part. The second 
ipart of Article 31C goes on to provide 
ithat, if such a law contains a declara- 


tion that it is for giving effect to such _ 


policy, it will become immune from 
judicial review altogether. In cases of 
laws passed by State legislatures there 
is a further safeguard that such laws 
must have been reserved for consi- 
deration by the President and assent- 
ed to by him. The purpose of the de- 
claration is, therefore, to take the 
place of a judicial verdict on relevancy 
of the grounds to the principles found 
jn clauses (b) and (c) of Article 39 as 
well as on effectiveness of these laws 
for the intended purposes. Neverthe- 
less, the Attorney General and the 
Solicitor General, appearing for the 
Union of India, conceded, both in 
written submissions and in the course 
of arguments, that the question of 
relevancy or nexus with the specified 
principles would be open to judicial 
scrutiny in such cases of declarations 
annexed to laws passed. 


1866. My learned brother 
Khanna has been pleased, despite the 
concession mentioned above, to de- 
clare the second part of Article 31C 
to be void on the ground, among 
others, that it involves a trespass on 
the judicial field. It was said that, 
under the guise of exercise of the 
power of amendment, one of the pil- 
lars of the Constitution or one of the 
essential features of its basic structure, 
that is to say, judicial review, had 
‘been removed. 


1867. I think that the conces- 
‘sion made on behalf of the Union of 
India is quite justifiable on a ground 
which I now proceed to adopt. It is 
that a declaration by itself is not part 
-of the law made, but it is something 
only attached to the law even though 
‘this annexation is by a purported law. 
‘In other words, the declaration, though 
~provided for by law, takes the place of 
judicial consideration by the Courts 
and involves consideration of the ques- 
‘tion whether it is reasonable and 
necessary to attach such a declaration 
‘tO a particular law. 


1868. I do not think that it is 
necessary for me to decide what the 
exact nature of the function in giving 
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the declaration is or whether it carries 
with it, by implication, the proposi- 
tion that some rules of natural justice 
must be complied with. Such questions 
were not argued before us by any 
party. Nevertheless, I think that the 
concession could only be made on the 
strength of the view that the declara- 
tion by itself would not preclude a 
judicial examination of the nexus so 
that Courts can still determine whe- 
ther the law passed is really one 
covered by the field carved out by 
Article 31C or merely pretends to be 
so protected by parading under cover 
of the declaration. I, therefore, adopt 
this reason as perfectly good .one for 
making the concession. Hence, I hold 
that both parts of Article 31C are 
valid. 


1869. On questions relating to 
the Amendment of Article 31 (2) and 
the 29th Amendment of the Constitu- 
tion, I adopt the reasons of those of 
my learned brethren Ray, Mathew and 


Dwivedi with whose conclusions I 
concur in these and other questions. 
1870. My conclusions may now 


be stated as follows: 

(1) The majority view in Golak 
Nath’s case (supra), holding that Arti- 
cle 13 operated as a limitation upon 
the powers of constitutional amend- 
ment found in Article 368, was errone- 
ous. The minority view there was 
correct on this question. 

(2) The 24th Amendment is valid. 


(3) The 25th Amendment, includ- 
ing addition of Article 31C, is valid. 

(4) The word ‘amount’ in Art. 31 
(2), as amended, does not convey the 
idea of any prescribed norm. The 
fixation of the amount or the laying 
down of a principle for determining 
the amount are matters within the 
exclusive power of Parliament or the 
state Legislature concerned. In other 
words, the norms and their satisfaction 
on the question of adequacy of com- 
pensation or its reasonableness, are 
matters within the exclusive compe- 
tence of the legislative authorities to 
determine, 

(5) The declaration contemplated 
by Article 31C is like a certificate 
given after considering the relevancy 
of the principles specified in Art. 39 
(b) and (c) of the Constitution, and, 
therefore, the jurisdiction of the Court 
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is not ousted. The Courts can still 
consider and decide whether the de- 
claration is 
pretence attached to a colourable piece 
of legislation or to a law which has 
no bearing on or nexus with the prin- 
ciples found in Article 39 (b) and (c) 
of the Constitution. Out of two equal- 
ly acceptable views, even on the ques- 
tion of nexus, the one in conformity 
no the legislative verdict should pre- 
va 


(6) The 29th Amendment is valid. 
1871. I would also have the 


petitions. disposed of in the light of 
Contd. on Col. 2.) — 


really good or a mere, 
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decisions given above. I make no order 
as to costs incurred by parties for this 
stage of hearing, — -—- 77 m= n 
-- DWIVEDI, J 71872, I concur 
‘with the conclusions reached by Bro- 
ther Ray with respect to the constitu- 
tionality of the 24th, 25th and 29th 
‘amendments. But in view of the im- 
| portance of the case I wish to add my 
‘own reasons in support of those cen- 
j clusions. 
1873. failed 


Ideas which to 


| win the minds of Englishmen in the 


lee period and died in discomfiture 
are seeking transmigration into the 
| Constitution of India now. Perceive 


__.“ some resemblances: . 


Ideas during the Stuart Period. Arguments of Sri Palkhiwala 


1. “Acts of Parliament may 
take away flowers and ornaments 
of the as but not the Crown 
itself,..... aia 


2. “The Parliament cannot deli- 
ver over the free people of En- 
gland to a foreign government, or 


to laws imposed by foreigners 
dK 


3. “The Parliament cannot de- 
prive the free people of England 
of their innate rights of. electing 
knights, citizens and burgesses 
for Parliament. In these things of 
the nature of these tending to 
the fundamental rights and laws 
of the people the Parliament can- 
not nor ought not any way to 
violate the people or nation.’+ 

4. “Properties are the founda- 
tion of Constitutions, and not the 
constitutions of property. Or if so 
be there were no constitution, yet 
Law of Nature does give a princi- 
ple for every man to have a pro- 
perty of what he has or may have 
which is not another man’s.” tF 

5. “How any representative, that 
has not only a mere trust to pre- 
serve fundamental, but that is a 
representative that makes laws. 
by virtue of this fundamental 
law, viz. that the people have a 
power in  legislation...... can have 


1. By virtue of Art. 368 Par- 
liament cannot so amend the Con- 
stitution as to take away or 
abridge the essential features of 
the Constitution. 


2. Parliament cannot so amend 
the Constitution as to make the 
Republic of India a Satellite of a 
foreign country, p i 

3. Parliament cannot so amend 
the Constitution as to damage or 
destroy the core of the funda- 
mental rights in Part III of the 
Constitution. 


4. The right to property is a hu- 
man right and is necessary for 
the enjoyment of every other 
right. It is based on Natural Law. 
It cannot be taken away or ab- 
ridged by an amendment of the 
Constitution. 


5. Parliament is a creature of 
the Constitution. It cannot rise 
above its creator i.e., the Consti- 
tution. So it cannot damage or 
destroy the core of the fundamen- 
tal rights... 4 


*Sir John Finch C. J., Fundamental Law in eee Constitutional His- 
3. 


tory by J. W. Gough, 


1955 Edn. p. 


set 


**William Ball of Barkham Esquire, Ibid, p. 107. 
William Ball of Barkham Esquire, Gough (Ibid), p. 107, 


+}¢Captain Clarke Gough, supra p. 115. 


`. \ 1973 S8.C./125 VII G—35 


— 
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a right to remove or destroy that 
fundamental? The fundamental 
makes the people free: this free 
people makes a representative; 
can this creature unqualify the 
creator ”} 


6. “When an act of Parliament : 


is against common right or person 
Sani the Common Law will con- 
trol it and adjudge such act to be 
void.” *F 


7. “Cases which concern the 
life, or inheritance, or goods or 
fortunes of subjects...... are not to 
be decided by natural reason, but 
by artificial reason. and judgment 
of law, which law is an act which 
requires long study and experi- 
ence before that a man can attain 
to the cognizance of it.”*$§ 


1874. Of these three conten- 
ders for primacy in the Stuart period 
—-King, Parliament, Common Law — 
Parliament came out victorious.* The 
King and the Common Law accepted 
its supremacy. Stuart England was 
passing through an age of transition. 
Do is India today. 


“We are passing through the 
great age of  transition......... when 
we are passing through the great age 
of transition the various systems — 
even systems of law — have to under- 


go changes. Conceptions which had 
appeared to us basic undergo chan- 
ges.”** (emphasis added). 


At bottom the controversy in these 
cases is as to whether the meaning of 
the Constitution consists in its being 
or in its becoming. The Court is call- 
ed upon to decide whether it is a pri- 
son-house or a freeland, whether it 
speaks for the few or for the many. 
‘ These issues can hardly be resolved 
with the aid of foreign legal know- 
how. Decisions of foreign courts and 
treatises and articles written on vari- 
ous constitutions by foreign writers 


+Quaker William Penn, Ibid, p. 155. 


*+Coke in Dr. Booham’s case quoted in the revival of Natural Law 
1930 Edn. pages 33-34. 


cepts by C. G. Heines, 


*SCoke as quoted in the English Constitutional 
teenth Century 1603-1689 by J. R. Tanner, 
Constitutional History of England. (Paper back reprint 


*F, W. Maitland, 
1963) pages 300-301. 


6. Amending power in Art. 368 
is limited by the principles of 
Natural Law and an amendment 
in violation of these principles will 
be void. 


7. The inherent and implied 
limitations to the amending power 
in Art. 368 will be determined by 
judges possessing a trained and 


perceptive judicial mind. 


would not be safe guides in constru- 
ing our Constitution. 


‘*“(I)n the last analysis the decision 
must depend upon the words of the 
Constitution.. .and since notwo consti- 
tutions are in identical terms, it is 
extremely unsafe to assume that a 
decision on one of them can be appli- 
ed without qualification to another. 
This may be so even where the words 
or expressions used are same in both 
cases, for a word or phrase may take 
a colour from its context and bear 
different senses accordingly.” (In Re. 
C. P. & Berar Sales of Motor Spirit 
and Lubricants Taxation Act, 1953), 
1939 FCR 18 at p. 38 per Gwyer 
C. J. = (AIR 1939 FC 1). For 
instance, law-making and consti- 
tution-amending are both called ‘law’ 
in Canada and Ceylon because a con- 
stitutional amendment there is really 
a subordinate enactment passed under 
a statute of the British Parliament or 
under an Order-in-Council which is 
delegated legislation. Our Constitution 


tis something fresh and in that 
sense unique...... It seems to me there- 
fore that it is useless to try and look 


Con- 


Conflicts of the Seven- 
1961 Student Edn. p. 37. 


**Jawaharlal Nehru: C. A. D. Vol. 9 page 1194. 
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atthis through the eyes of another 
country or of their courts.” (In re. The 
Delhi Laws Act, 1912), (1951) SCR 747 
at p. 1112 per Bose, J. = (AIR 1951 
SC 332). 


“A Constitution is the expression 
in national life of the genius of a 
people. It reflects the tendencies of 
the age and the articles have to þe 
interpreted, without doing violence to 
the language, in the light of the pre- 
vailing phase of sentiments in the 
country in which the constitution is 
intended to operate.” (Motilal v. State 
of U. P.) AIR 1951 All. 257 at p. 297 
per Sapru J. 
Constitutions which grew up in the 
17th, 18th and 19th centuries reflected 
the hopes and aspirations of men of 
those times; the Constitution of India 
reflects the hopes and aspirations of 
the people of India emerging from 
colonial economy in the second half of 
the 20th century. Constitutions framed 
in the past for organising political de- 
mocracy cannot serve as a safe guide 
in construing the Constitution of India 
framed for ushering in social and 
economic democracy. 


1875. Constitutions whieu grew 
up in the preceding three centuries 
were understood to sanctify the Supre- 
macy of Property. said Tocqueville: 

"The French Revolution has al- 
lowed one exclusive right to remain, 
the right of property, and the main 
problems of politics will deal with the 
alterations to be brought about in the 
right of property-holders.’’* 

Our Constitution is conceived in a 
radically different tradition. Our for- 
bears did not believe inthe acquisition 
of things of pleasure (Preya); they 
stood for the good and the wholesome 
(Shreya). They addressed their king as 
Rajan because it was his duty to se- 
cure the welfare of his people.** Their 
rule of law (Dharma) was intended to 
help the power-minus keep the power- 
plus in check. Their rule of law (rita) 
was a stream, nota puddle. It recognis- 
ed the inevitability of change. They 
believed in the moral precept: -Distri- 
bute and enjoy the residue of wealth.+ 


*As quoted in French Political Thought 
in the 19th Century by Roger Henry 
Soltau, p. 55. 

**Mahabharata, Shanti Parva, 57:11 

*Mahabharata, Shanti Parva, 60:11. 
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1876. The Constitution bears 
the imprint of the philosophy of our 
National Movement for Swaraj. That 
philosophy was shaped by two pre- 
eminent leaders of the Movement — 
Mahatama Gandhi and Jawaharlal 
Nehru. Mahatama Gandhi gave to 
the Movement the philosophy of 
Ahimsa. Two essential elements of his 
Ahimsa are: (1) equality; and (2) ab- 
sence of the desire of self-acquisition 
(Aparigrah). He declared that 


“to live above the means befitting 
a poor country is to live on stolen 
food.” FF 
And ħe also said: 

“I consider it a sin and injustice 
to use machinery for the purpose of 
concentration of power and riches in 
the hands of the few. Today the 
machinery is used in this way.”$ 


1877, While Mahatama Gan- 
dhi laid stress on the ethics of the 
Movement, Jawaharlal Nehru enrich- 
ed its economic content. In his presi- 
dential address to the Lahore Congress 
Session of 1929 he said: 


“The philosophy of socialism has 
gradually permeated the entire struc- 
ture of the society the world over and 
almost the only point in dispute is 
the phase and methods of advance to 
its full realisation. India will have to 
go that way too if she seeks to end 
her poverty and inequality though she 
may evolve her own methods and 
may adopt the ideal to the genius of 
her race.”*$ 


Emphasising the intimate and insever- 


able connection between national 
liberation and social liberation, he 
said: 


“(Df an indigenous Government 
took place of the foreign government 
and kept all the vested interests in 
tact, this would not be even the sha- 
dow of freedom...... India’s immediate 
goal can only be considered in terms 
of the ending of the exploitation ‘of 
her people. Politically it must mean 
independence and cessation of the Bri- 
tish connection; economically and 


7fDr. P. Sitaramaya. The History of 
the Indian Congress, Vol. I, page 386. 

$Jawaharlal Nehru, Discovery of India, 
Signet Press, 1956, page 432. 

*$ R. D. Agarwala, Economic Aspect 
of a Welfare State in India, page 32. 


1988 S.C. [Prs. 1877-81] Kesavananda v. State of Kerala (Dwivedi J.) 


socially it must mean the ending of 
all special class privileges and vested 
interests.” 


1878. The philosophy of Ma- 
hatama Gandhi was rooted in our an- 
cient tradition; the philosophy of 
Jawaharlal Nehru was influenced by 
modern progressive thinking. But the 
common denominator in their philoso- 
phies was humanism. The humanism 
of the Western Enlightenment compre- 
hended mere political equality; the 
humanism of Mahatama Gandhi and 
Jawaharlal Nehru was instinct with 
social and economic equality. The for- 
mer made man a political citizen; the 
latter aims to make him a ‘perfect’ 
citizen. This new humanist philosophy 
became the catalyst of the National 
Movement for Swaraj. 


1879. In 1929 the All India 
Congress Committee resolved that the 
great poverty and misery of the Indian 
people was due also “to the economic 
structure of the society.”+ The Kara- 
chi Congress resolution on fundamental 
rights and economic programme revis- 
ed in the All India Congress Session 
of Bombay in 1931 declared that in 
order to end the exploitation of the 
masses political freedom must include 
economic freedom of the starving mil- 
lions.t} It provided that “property was 
not to be sequestered or confiscated 
save in accordance with law’*f (em- 
phasis added). It also provided that the 
State shall own or control the key 
industries and services, mining res- 
sources, railways, waterways, shipping 
and other means of public trans- 


port.”*I According to the Congress 
Election Manifesto of 1945, 
“the most vital and urgent of 


India’s problems is how to remove the 
curse of poverty and raise the standard 
of masses.¢$ It declared that for that 
purpose it was 

“necessary... to prevent the con- 
centration of wealth and power in the 


*Jawaharlal Nehru: Whither India, 

' 1933. l 

*Indian National Congress Resolutions 

- on Economic Policy, Programme and 
Allied Matters, 1924-1969, p. 3. 

++Resolutions, supara pp. 6-9. 

*FIbid. 7 . 

*T Ibid. 

4$Ibid p, 14. 
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hands of individuals and groups, and 
to prevent vested interests inimical to 
society from growing.”’}* 

It proposed acquisition of the land of 
intermediaries on payment of equita- 
ble compensation.II In November 1947 
the All India Congress Committee Ses- 
sion at Delhi passed a resolution to 
the effect that the object of the Con- 
gress should be to secure ; 


“An economie structure which 
would yield maximum production 
without the creation of private mono- 
polies and the concentration of 
wealth.” tI A es i Ung 


It was thought that such To T) 

“social structure can provide an 
alternative to the acquisition of eco- 
nomic and political equality.’ +$ : 


1880. In sum, the National 
Movement was committed: (1) to work 
for social, economic and political 
equality of the weaker sections of the 
people; (2) to disperse concentration 
of wealth in any form in a few hands; 
and (3) to acquire property in accord- 
ance with law. Payment of compensa- 
tion would be determined by equita- 
ble considerations and not by market 
value. The men who took the leading 
part in framing the Constitution were 
animated by these noble ideals. They 
embodied them in the Preamble to the 
Constitution; they proliferated them 
in the Directive Principles of the State 
Policy; they gave them ascendancy 
over the rights in Part III of the Con- 
stitution. (See Articles 15 (3), 16 (4), 
17, 19 (2) to (6), 24, 25 (a) and (b), 31 
(4), (5) and (6)). They made them 
‘fundamental’ in the governance of the 
country. Pandit Govind Ballabh Pant 


called them ‘vital principles’: 9 CAD 
1288. And indeed so they are, for 
when translated into life. they will 


multiply the number of owners of 
fundamental rights and transform 
liberty and equality from a privilege 
into a universal human right. 


1881. However pleasing its 
name-plate or its trumpet, every form 
of focussed power was suspect in the 
eyes of the Constitution-makers. They 
apprehended that concentration of the 
ownership of the means of production 


+*Ibid p. 14. 
II Ibid pp. 15-16. 
+I Ibid pp. 18-19. 
+$Ibid, pp, 18-19. 
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and material resources and the resul- 
tant incarceration of wealth in a few 
profit-seeking hands. may bring into 
being an economic power as all-assi- 
milating and omnicompetent as the 
Hegalian State. It may manipulate a 
fall in the prices of raw-materials; it 
may inflate the prices of manufactures 
by low production and hoarding; it 
may increase unemployment and bring 
down wages; it may shrink investments 
and control the industrial progress of 
the nation.* It may seek to influence 
politics and public opinion.** It may 
try to threaten,. restrain and change 
governments in self-interest.¢ It may 
endanger liberty, the rule of law and 
peace. It may retard national unity, 
the growth of culture and education.}* 
To prevent these manifold abuses of 
the economic power the Constitution- 
makers enacted Art. 39 (b) and (c). 
It will be legitimate to bear in mind 
the pre-emptive significance of Part 
IV in understanding the Constitution. 
1882, It is now necessary to 
consider whether the majority decision 
in Golak Nath, (1967) 2 SCR 762 = 
(AIR 1967 SC 1643), is correct. 
_ Residence of Amending Power 
1883. In Golak Nath, Wanchoo 
J. and two other Judges who associat- 
ed with him and Hidayatullah, Bacha- 
wat and Ramaswami JJ. took the 
view that the power to amend the 
Constitution is located in Art. 368. 
Subba Rao C. J. and four other learn- 
ed Judges who associated with him, 
on the contrary, held that Art. 368 
does not grant the power of amending 
the Constitution. It merely provides for 


*J. K. Galbraith: American Capitali- 
sm, pp. 21, 40 and 64; Report of the 
Monopolies Inquiry | Commission 
(1865) Vol. 1 pp. 125, 128, 132 and 
134. 

“J. K. Galbraith, Ibid, p. 123; Bert- 
rand Russel: Power (Unwin Books) 
p. 85; Monopolies Inquiry Commis- 
sion Report p. 136. 

+B. Russel, Ibid, pp. 86, 88 and 124: 
Monopolies Inquiry Commission Re- 
port pp. 1, 135 and 198. 

$J. K. Galbraith, Ibid, pp. 67 and 70; 
W. Friedmann. An Introduction to 
World Politics: (London Macmillan 
and Co. Ltd. 1962, p. 4.) 

+* Monopolies Inquiry Commission 
Report, p. 136. 
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the procedure for amendment of thë 
Constitution. I respectfully agree with 
the view that the amending power 
resides in the -original Art. 368. 


1884. Despite the marginal 
note to Art. 368, which indicates that 
Art. 368 is prescribing the procedure 
for amendment. several considerations 
clearly show that the amending power 
is located in Art. 368. Article 368 pro- 
vides specifically for a procedure for 
amending the Constitution. When the 
prescribed procedure is strictly fol- 
lowed, “the Constitution shall stand 
amended in accordance with the terms 
of the Bill”. Parliament can bring 
about this result by strictly following 
the prescribed procedure. One who 
can bring about a certain result may 
truly be said to have the power to 
produce that result. Power to amend 
the Constitution is accordingly neces- 
sarily implied in Art. 368. 


1885. Article 368 finds place in 
Part XX of the Constitution. It is the 
solitary Article in that part. If provi- 
sion was being made in Art. 368 mere- 
ly for procedure. for amending the 
Constitution by Parliament, the Con- 
stitution-makers would have placed it 
logically under the heading ‘“Legisla- 
tive procedure” in Part V of the Con- 
stitution: Including the solitary Arti- 
cle 368 in a separate part suggests that 
it was intended to confer the amend- 
ing power as well as to provide for 
the amending procedure. The heading 
of Part XX is “amendment of the 
Constitution” and not “procedure for 
amendment of the Constitution.” The 
heading will include both power as 
well as procedure. The proviso to 


Article 368 also shows that the 
amending power is lodged therein. 
1886. Power to amend the 


Constitution cannot reasonably be lo- 
cated in Entry 97 of List I of Sche- 
dule VII read with Art. 248 of the 
Constitution. The idea of a provision 
for amending the Constitution was in- 
disputably present in the minds of the 
Constitution-makers. If they had 
considered that the power to amend 
the Constitution was in its nature le- 
gislative, they would have surely in- 
cluded in express words this power in 
a specific entry in List I Arti- 
cle 248 and Entry 97 of List I confer 
residuary power on Parliament. Arti- 
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cle 246 and List I confer certain spe- 
cific powers on Parliament. Residuary 
power is intended to comprehend 
matters which could not be foreseen 
by the Constitution-makers at the 
time of the framing of the Constitu- 
tion. As the topic of amending the 
Constitution was foreseen by them, it 
could not have been put in the resi- 
duary power. Article 245 (1) confers 
power on Parliament “subject to the 
provisions of this Constitution.” Arti- 
cles 246 and 248 are subject to Arti- 
cle 245. Accordingly, a law made 
under Article 248 and Entry 97 of 
List I cannot be inconsistent with any 
provision of the Constitution. But a 
law made under Entry 97 for amend- 
ing any provision of the Constitution 
would be inconsistent with that provi- 
sion. Accordingly it would be in- 
valid. But on following the prescrib- 
ed procedure in Article 368 there en- 
sues a valid amendment of the Cons- 
titution. So Article 248 and Entry 97 
cannot include the power to amend 
the Constitution. The history of resi- 
duary power in our country also in- 
dicates that the power to amend the 
Constitution cannot be subsumed in 
the residuary power. Section 104 of 
the Government of India Act, 1935 
provided for residuary power. The 
Governor-General could by public 
notification empower either the Fe- 
deral Legislature or a Provincial Le- 
gislature to enact a law with respect 
to any matter not enumerated in any 
of the Lists in Schedule VII. Act- 
ing under Section 104, the Governor- 
General could not empower either Le- 
gislature to make a law for amending 
the Government of India Act. The 
power to amend the said Act vested 
exclusively in the British Parliament. 
While the Constitution was on the 
anvil, residuary power was proposed 
to be vested in the States. If that 
power had been vested in the States. 
it could not have been possible to 
argue that the Constitution could be 
amended by resort to residuary power 
because the amending bill is to be 
initiated in Parliament and not in the 
States. It was only at a later stage 
that the residuary power was includ- 
ed in List I. The foregoing considera- 
tions show that the amending power 
does not reside in Article 248 and 
Entry 97 of List I. As already stat- 


ed, it is located in Article 368 of the l 
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Constitution. Article 304 (1) of the 
Draft Constitution was similar to Arti- 
cle 368. Article 304 (2) `enabled 
States to amend the Constitution as 
regards the method of choosing a 
Governor or the number of Houses of 
the State Legislature. In clause 18 of 
his letter dated February 21, 1948 to 
the President of the Constituent As- 
sembly, Dr. B. R. Ambedkar, while 
forwarding the Draft Constitution, 
said that a provision giving ‘a limit- 
ed constituent power’ to the State Le- 
gislature has been inserted in Art. 304. 


- 1887. The procedure prescrib- 
ed in Article 368 is the exclusive pro- 
cedure for amendment of the Consti- 
tution. The word ‘only’ in Article 368 
rules out all other procedures for 
amendment. So no law can be made 
for a referendum or a constituent as- 
sembly. A referendum or a constitu- 
ent assembly will reduce Article 368 
to redundance. Referendum was not 
accepted by the framers of the Cons- 
titution. Dr. B. R. Ambedkar said: 

“The Draft Constitution has eli- 
minated the elaborate and difficult 
procedure such as a decision by a 
convention or a referendum. The 
powers of amendment are left with 
the Legislatures, Central and 'Provin- 


cial”: 7 CAD 43. 
Nature of Amending Power 
1888. With respect I find it 


difficult to share the view of Hidaya- 
tullah J., that the amending power in 
Article 368 is a ‘legislative power’. 
(Golaknath, Supra at page 900). 


1889. During the British 
period neither the people of this 
country nor their elected representa- 
tives were endowed with the power to 
make or amend their Constitution Act. 
The Constitution Act by which they 
were governed until August 14, 1947 
was enacted by the British Parlia- 
ment. The power to amend that Act 
was vested in that Parliament. The 
elected representatives of the people 
could until that date make only legis- 
lative laws under the Constitution 
Act. The Constitution Act endowed 
them with a legislative power. Under 
Sections 99 and 100 of the Govern- 
ment of India Act, 1935, the Union 
and Provincial Legislatures made le- 
gislative laws. Under Sections 42, 43 
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and 44 and Section 72 of Schedule IX 
the Governor General made ordin- 
ances. The Governor made ordinances 
and Acts under Sections 88. 89 and 
90. The headings of all those provi- 
sions describe the law-making power 
as ‘legislative power’. The framers of 
the Constitution were familiar with 
the historical meaning of the expres- 
sion ‘legislative power’ in this country. 
They were also aware of the mean- 
ing of ‘constituent power’. Accord- 
ingly, it is reasonable to believe that 
they have made a distinction between 
‘legislative power’ and ‘constituent 
power’. Indeed they have described 
the power of making legislative laws 
as a ‘legislative power’. The heading 
of Part XI is ‘Distribution of Legisla- 
tive Powers’; the heading of Art. 123 
is ‘legislative power of the President’; 
the heading of Article 213 is ‘legisla- 
tive power of the Governor’. It may 
be observed that the framers did not 
include Article 368 under the heading 
‘legislative power’ or in Part XI or in 
the company of the provisions dealing 
with the legislative procedure in 
Part V of the Constitution. They 
placed it in a separate part. This omi- 
ssion is explained by the fact that 
they were making a distinction be- 
tween ‘legislative power’ and ‘consti- 
tuent power’. 


1890. Broadly speaking, ‘cons- 
tituent power’ determines the frame 
of primary organs of Government and 
establishes authoritative standards for 
their behaviour. In its ordinary sense, 
legislative power means power to 
make laws in accordance with those 
authoritative standards. Legislative 
power may determine the form of se- 
condary organs of Government and 
establish subordinate standards for 
social behaviour. The subordinate 
standards are derived from the autho- 
ritative standards established by the 
constituent power. Discussing the 
ae of ‘legislative power’, Bose J. 
said: 

“We have to try and discover 
from the Constitution itself what the 
concept of legislative power looked 
like in the eyes of the Constituent As- 
sembly which conferred it. When 
that body created an Indian Parlia- 
ment for the first time and endowed 
it with life, what did they think they 
were doing? What concept of legis- 


m 
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lative power had they in mind? ..... 
First and foremost,’ they had the Bri- 
tish model in view where Parliament 
is supreme in the sense that it can do 
what it pleases and no Court of law 
can sit in judgment over its Acts. 
That model it rejected by introduc- 
ing a federation and dividing the am- 
bit of legislative authority. It rejected 
by drawing a distinction between the 
exercise of constituent powers and 
ordinary legislative activity...... ” (in 
re. The Delhi Laws Act 1912 (supra) 
at page 1112). 


1891. Parliament’s additional 
power to amend certain provisions of 
the Constitution by ordinary law 
would not obliterate the distinction 
between constituent power and legis- 
lative power. Constitutions may be 
uncontrolled like the British Constitu- 
tion, or controlled like the Constitu- 
tion of the United States of America. 
There may be a hybrid class of Cons- 
titutions, partly controlled and partly 
uncontrolled. In an uncontrolled 
Constitution the distinction between 
constituent power and legislative 
power disappears, because the legisla- 
ture can amend by the law-making 
procedure any part of the Constitu- 
tion as if it were a Statute. In a con- 
trolled Constitution the procedure for 
making laws and for amending the 
Constitution are distinct and discrete. 
No part of the Constitution can be 
amended by the law-making procedure. 
This distinction between constituent 
power and legislative power in a con- 
trolled Constitution proceeds from the 
distinction between the law-making 
procedure and the Constitution-amend- 
ing procedure. Our Constitution is of 
a hybrid pattern. It is partly con- 
trolled and partly uncontrolled. It is 
uncontrolled with respect to those pro- 
visions of the Constitution which may 
be amended by an ordinary law 
through the legislative procedure; it is 
controlled with respect to the remain- 
ing provisions which may be amended 
only by following the procedure pres- 
cribed in Article 368. When any part 
of the Constitution is amended by fol- 
lowing the legislative procedure, the 
amendment is the result of the exer- 
cise of the legislative power; when it 
is amended through the procedure 
prescribed by Article 368, the amend- 
ment is the result of the exercise of 
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the constituent power. The amending 
power conferred by Article 368 is a 
constituent power and not a legisla- 
tive power. 
Dominion of Amending Power 


1892. The phrase “amendment 
of this Constitution” is the nerve- 
centre of Article 368. It is determi- 
native of the dominion as well as the 
magnitude of the amending power. 
The words “this Constitution” in the 
phrase embrace the entire Constitu- 
tion, as according to Article 393 “this 
Constitution” is called “the Constitu- 
tion of India”. These words are also 
used in Arts. 133 (2) and 367 (1), (2) 
and (3). In those provisions these 


words would envelop each and every. 


provision of the Constitution. They 
should convey the same meaning in 
Article 368. Accordingly each and 
every provision of the Constitution in- 
cluding Part III falls within the sway 
of the amending power. 

1893. In re: Berubari Union 
and Exchange of Enclaves, (1960) 3 
SCR 250 at p. 282=(AIR 1960 SC 
845), it is said that “the preamble is 
not a part of the Constitution”. This 
remark cannot assist the argument 
that the Preamble is not liable to 
amendment. It seems to me that the 
Court really intended to say that the 
Preamble is not an enacting part of 
the Constitution. On October 17, 1949 
the Constituent Assembly passed a re- 
solution to the effect that “the Pream- 
ble stand part of the Constitution”: 
10 CAD 456. 


1894. According to Article 394 
that article and Arts. 5 to 9, Arti- 
cles 60, 324, 366, ‘367, 379, 380, 388 
and 391 to 393 came into force on 
November 26, 1949, while "the re- 
maining provisions of this Constitu- 
tion?’ were to come into force on Ja- 


26, 1950. It is clear from the 


phrase “the remaining provisions of 


: this Constitution” 


that the Preamble 


‘also came into force on January 26, 
: 1950. Replying to Sri K., Santhanam’s 
_ question in regard to the date of the 


i coming 
Shri Alladi Krishnaswami Ayyar said: 


into force of the Preamble, 


"The Preamble will come into 


"force in all its plenitude when the 


> oe 


Constitution ‘comes into force:” 10 
‘ CAD 418. 
1895. A statute has four parts 


west 


` »title, Preamble, enacting clause and 


"= 1898. 


_**Willoughby, Constitutional 


purview or body.* The Preamble to 
the Constitution of the United States 
of America is regarded as a part of 
the Constitution.** The heading “the 
Constitution of India’ above the 
Preamble shows that the Preamble 
Is a part of it. 


1896. As the Preamble is a 
part of the Constitution, it is liable to 
amendment under Article 368. Those 
parts of the Preamble which operate 
on the past such as “this 26th day of 
November, 1949” may perhaps not be 
capable of modification. ‘Even Jove 
hath not power on the past’. But there 
is little doubt that such parts can be 
deleted by the exertion of the amend- 
ing power. 


1897, In sum. no provision of 
the Constitution can claim immunity 
from the sway of the amending power. 
The amending power can amend each 
and every provision of the Constitution 
including the Preamble and Part III. 

Magnitude of Amending Power 


The magnitude of 
amending power is measurable by the 
broad-shouldered word “amendment” 
in Article 368. According to Wanchoo 
J., the word “amendment” should be 
given its full meaning as used in law 
and that means that by amendment an 
existing Constitution... can be chang- 
ed, and this change can take the form 
either of addition to the existing pro- 
visions or alteration of existing pro- 
visions and their substitution by 
others or deletion of certain provisions 
altogether. (Golaknath, supra at p. 
834). Hidayatullah J. said: 


“I do not take a narrow view of 
the word “amendment” as including 
only minor changes within the general 
frame-work. By amendment new 
matter may be added, old matter re- 
moved or altered.” (Ibid, p. 862) 
Bachawat and Ramaswami, JJ., gave 
the same extensive meaning to the 
word “amendment”. Thus according 


*Grawford: Statutory Construction 
(1948 Edn.) p. 123: Sutherland: Sta- 
tutory Construction (1943 Edn.) 
Vol. 2, pp. 348-349, Halsbury’s Laws 
of England, Vol. 36, p. 370, Craies 
on Statute Law (1963 Edn.) pp. 190 
and 201. 

Law of 

the United States (1929 Edn.) Vol. 

I, p. 62. : =~ 
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to six out of eleven judges in Golak- 
nath, the word “amendment” means 
amending by addition, alteration or 
repeal. According to the Shorter Ox- 
ford English Dictionary 


“amendment” means: “removal of 
faults or errors; reformation esp. (law) 
in a writ or process 1607.” 


According to Webster’s Third New In- 
ternational Dictionary, it means 

tact of amending esp. for the 
better, correction of a fault or faults, 
the process of amending as a motion, 
bill, act or Constitution that will pro- 
vide for its own amendment; an al- 
teration proposed or effected by such 
process.” 
According to the Random House Dic- 
tionary of the English Language (Un- 
abridged Edn.) “amendment” means: 


“to alter, modify, rephrase or add 
to, subtract from (a motion, bill, 
Constitution etc.) by formal proce- 
dure, to change for the better, im- 
prove, to remove or correct faults.” 
According to Crawford (Statutory 
Construction (1940 Edn.) page 170) 
there: ' 


“are many different definitions of 
the term amendment, as it applies to 
legislation. Generally, it may be defin- 
ed as an alteration or change of some- 
thing, proposed in a bill or establish- 
ed as Jaw. We are not, however, here 
concerned with the amendment of the 
proposed bills, but with the amend- 
ment of existing laws. Thus limited, a 
definition as suitable as any, defines 
an amendment as a change in some of 
the existing provisions of a statute. Or 
stated in more detail, a law is amended 
when it is in whole or in part permit- 
ted to remain and something is added 
to or taken from it or it is in some 
way changed or altered in order to 
make it more complete or perfect or 
effective.” 


According to these definitions the 
power to amend means the power to 
make an addition to or alteration in or 
subtraction from the text. The pur- 
pose of addition, alteration or sub- 
traction may vary; it may be to make 
the text or some part of it more com- 
plete or perfect or effective. It also 
appears that the whole text of a law 
cannot be repealed or abrogated in 
one step; some part of it must remain 
while the other is repealed, 
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The Constitution does 
not define the word “amendment”. 
Article 367 (1) applies the General 
Clauses Act to the interpretation of 
the Constitution. The Act also does 
not define “amendment”. However, 
Section 6-A provides that where any 
Central Act repeals any enactment by 
which, the text of any Central Act 
was “amended by express omission, 


insertion or substitution of any 
matter” the repeal unless different in- 


tention appears, shall not affect the 
continuance of “any such amendment 


made by the enactment so repealed” 
and in operation at the time of such 
repeal. Section 6-A shows that 
“amendment” includes addition, subs- 
titution and omission. There is no 
reason why this definition which was 
known to the  Constitution-makers 
should not apply to “amendment” in 
Art. 368, 


1900. According to the peti- 
tioners, “amendment”? in Article 368 
is used in the narrow sense of mak- 
ing improvements. Now, an improve- 
ment may be made not only by an 
addition, but also by omission or re- 
peal. Thus the curing of an error in 
the text undoubtedly improves it. Ac- 
cording to Hidayatullah J., it “was an 
error to include (the right of pro- 
perty) in (Part MII)”. (Golaknath, 
Supra at page 887). The removal of 
this error by an amendment under 
Article 368 will surely improve the 
text of the Constitution. It will re- 
move the roadblock in the way of im- 
plementing Part IV of the Constitu- 
tion. Further, every mover of an 
amendment considers his proposal as 
an improvement ‘in the existing text, 
and the Court should not substitute 
its own evaluation for that of the 
mover of the amendment. 


1901. The grants of legislative 
power are ordinarily accorded the 
widest amplitude. A fortiori, the cons- 
tituent power in Art. 368 should re- 
ceive the same hospitable construc- 
tion. The word “amendment” shouid 
be so construed as to fructify the pur- 
pose underlying Article 368. The fra- 
mers of the Constitution have enacted 
Article 368 for several reasons, First, 
the working of the Constitution mav 
reveal errors and omissions which 
could not be foreseen by them. Arti- 


1899. 
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cle 368 was designed to repair those 
errors and omissions. Second, the 
Courts construction of the Constitu- 
tion may not correspond with the 
Coastitution-makers’ intention or may 
make the process of orderly govern- 
ment difñcult. The First Amendment 
to the Constitution became necessary 
on account of the decision of this 
Court in the State of Madras v. Smt. 
Champakam Dorairajan, (1951) SCR 
o20=(AIR 1951 SC 226) and the deci- 
sion of the Patna High Court in Ka- 
meshwar Singh v. State of Bihar, AIR 
1951 Pat 91. Third, the Constituent 
Assembly which framed the Constitu- 
tion was not elected on adult franchise 
and was in fact not fully representa- 
tive of the entire people. On Janu- 
ary 22, 1947 Jawharlal Nehru said: 


“We shall frame the Constitution, 
and I hope it will be a good Consti- 
tution but does anyone in this House 
imagine that when a free India emer- 
ges it will be bound down by any- 
thing that even this House might lay 
down for it? A free India will see the 
bursting forth of the energy of a 
mighty nation. What it will do and 
what it will not, I do not know, but 
I do know that it will not consent to 
be bound down by anything......... It 
may be that the Constitution, this 
House may frame may not satisfy an 
India, that free India. This House can- 
not bind down the next generation or 
people who will duly succeed us in 
this task”: 2 CAD 322-323. 


On November 8, 1948 he reiterated: 


“While we who are assembled in 
this House undoubtedly represent the 
people of India, nevertheless, I think 
it can. bẹ said and truthfully that 
when anew House, by whatever 
name it goes, is elected in terms of 
this Constitution and every adult in 
India has the right to vote, the House 
that emerges then will certainly be 
fully representative of every section 
of the Indian people. 
that House elected so...... should have 
an easy opportunity to make such 
changes as it wants to......... ™ 7 CAD 
322-323. 

The Constitution-makers conferred 
very wide amending power on Parlia- 
ment because it was believéd that Par- 
liament elected on adult franchise 
would be fully representative of the 
entire people and that such a Parlia- 


It is right that 


ment should receive a right to have 
a fresh look at the Constitution and 
to make such changes therein as the 
entire people whom it represents de- 
sire. Fourth, at the apex of all hu- 
man rights is the right of self-preser- 
vation.. People collectively have a 
similar right of  self-preservation. 
self-preservation implies mutation, 
that is, adaptation to the changing en- 
vironment. It is in the nature of man 
to adjust himself to the changing so- 
cial, economic and political conditions 
in the country. Without such adapta- 
tion the people decays and there can 
be no progress. Kant said: 

“One age cannot enter into an al- 
liance on oath to put the next age in 
a position when it would be impos- 
sible for it to extend and correct its 
knowledge; or to make any progress 
whatsoever in enlightenment. This 
would be a crime against human 
nature whose original destiny lies pre- 
cisely in such progress. Later genera- 
tions are thus perfectly entitled to 
dismiss these agreements as unautho- 
rised and criminal.”* 

1902. Speaking in the 
vein, Jawaharlal Nehru said: 

“In any event we should not make 
a Constitution such as some other 
great countries have, which are so 
rigid that they do not and cannot be 
adapted to changing conditions. Today 
—especially, when the world is in 
turmoil and we are passing through a 
very swift period of transition, what 
we may do today may not be wholly 
applicable tomorrow. Therefore, while 
we make a constitution which is 
sound and as basic we can, it should 
also be flexible”. 7 CAD 322. 


1903. Article 368 is shaped by 
the philosophy that every generation 
should be free to adapt the constitu- 
tion to the social, economic and politi- 
cal conditions of its time. Most of the 
Constitution-makers were freedom-. 
fighters. It is difficult to believe that 
those who had fought for freedom to 
change the social and political organi- 
sation of their time would deny the 
identical freedom totheir descendants 
to change the social, economic and 
political organisation of their times. 
The denial of power to make radical 


*Kant’s Political Writings, Edited by 
Hans Reiss, Cambridge University 
Press, 1970, p. 57. 
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changes in the Constitution to the 
future generation would invite the 
danger of extra constitutional changes 
of the Constitution. 


“The State without the means of 
some change is without means of its 
conservation. Without such means it 
might even risk the loss of that part 
of the Constitution which it wished 
the most religiously to preserve.’* 


1904, The context alsc rein- 
forces the widest meaning of the word 
“amendment”. The proviso to Arti- 
cle 368 states that if an amendment 
of the Constitution seeks to make any 
“change” in the provisions specified 
therein, such amendment shall also 
require the ratification by at least half 
of the State Legislatures. Thus the 
proviso contemplates an amendment 
by way of a ‘change’ in certain pro- 
visions of the Constitution. According 
to. the Shorter Oxford English Dic- 
tionary (3rd Edition Vol. 1, page 291) 
“change” means 


“substitution, or succession of 
anything in place of another; altera- 
tion in the State or quality of any- 
thing; variation, mutation, that which 
is or may be substituted for another 
of the same kind.” 


The power to amend accordingly in- 
cludes the power to substitute one 
provision for another. For instance, it 
will be open to Parliament tc remove 
List IT in the Seventh Schedule and 
substitute another List therefor by 
strictly following the procedure pres- 
cribed in Article 368 and its proviso. 
The words “amendment” and “amend” 
have been used in Articles 107 (2), 
108 (1) and (4), 109 (3), 110 (1) (b), 
proviso to Article 111, Articles 147, 
196 (2), 197 (1) (ce) and (2) (c), 198 
(3), 199 (1) (b), 200, 201 and 395. In 
all these provisions those words in- 
clude the power of repeal or abroga- 
tion. Article 110 (1) (b) provides that 
a Bill shall be deemed to be a Money 
Bill if it contains a provision dealing 
with “the amendment of thelaw with 
respect to any financial obligations 
undertaken or to be undertaken by 
the Government of India.” Without 
doubt, the word “amendment” would 


*Burke: Recollections on the Revolu- 
tion in France and other writings. 
Oxford University Press, 1958 Re- 
print, p. 23. 
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also include repeal or abrogation of 
a law with respect to any financial ob- 
ligation undertaken or: to be under- 
taken by the Government of India. 
The word “amendment” cannot be 
confined to mere minor changes. To 
the same effect is Article 199 (1) <b) 
in relation to the States. Article 147 
provides that in Chapter IV of Part V 
and in Chaper V of Part VI referente 
to any substantial question of law as 
to the interpretation of the Constitu- 
tion shall be construed as including 
reference to any substantial question 
of law as to the interpretation of the 
Government of India Act, 1935 (in- 
cluding any enactment “amending or 
supplementing that Act’). Here also 
the word “amending” would take in 
any enactment which has repealed 
any provision of the Government of 
India Act, 1935. Article 395 provides 
that the 

“Indian Independence Act, 1947 
and the Government of India Act, 
1935, together with all other enact- 
ments amending or supplementing the 
law...... are hereby repealed.” 
Here again, the word “amending” in- 
cludes an enactment which has re- 
pealed any provision of the Govern- 
ment of India Act, 1935. It cannot be 
said that the framers of the Consti- 
tution intended to continue an enact- 
ment which has repealed an essential 
provision of the Government of India 
Act,- 1935. 


1905. Paragraph 7 of Sche- 
dule V to the Constitution reads: 


(1) Parliament may from time to 
time by law amend by way of addi- 
tion, variation or repeal any of the 
provisions of this Schedule and, when 
the Schedule is so amended, any re- 
ference to this Schedule in this Cons- 
titution shall be construed as refer- 
ence to such Schedule as so amended: 
(2) No such law as is mentioned in 
sub-paragraph (1) of this paragraph 
shall be deemed to be an amendment 
of this Constitution for the purposes 
of Art. 368.” 

1996. In paragraph 7 (1) the 
words, “addition, variation, or repeal” 
do not enlarge the meaning of 
‘amend’; they are expositive of it. If ` 
the word “amendment” in Article 368 
did not include the power of repeal- 
ing a provision of the Constitution, 
sub-paragraph (2) could not have been 


1996 S.C. [Prs. 1906-11] Kesavananda v. State of Kerala (Dwivedi J.) A.ER. 


enacted. It has been held by this 
Court that Parliament may change the 
boundaries of a State by a law enact- 
ed under Article 3 or by an amend- 
ment of the Constitution under Arti- 
cle 368. (Berubari Union, supra). It 
would follow from this decision that 
Parliament may repeal any provision 
of Schedule V by an ordinary law 
enacted under paragraph 7 of Sche- 
dule V or by an amendment under 
Article 368. The amending power 
under Article 368 which provides for 
amendment of the Constitution by a 
more difficult procedure than the one 
by which any provision of Schedule V 
may be repealed under paragraph 7 
cannot surely be narrower than the 
power under paragraph 7 of Sche- 
dule V. The same consideration 
equally applies to paragraph 21 of 
schedule VI to the Constitution. 


1907, According to Article 33 
Parliament may by law determine to 
what extent any of the rights confer- 
red by Part III shall in their applica- 
tion to the -members of the Armed 
Forces or forces charged with the 
maintenance of public order be res- 
tricted or abrogated so as to ensure 
better discharge of their duties and 
the maintenance of discipline amonyst 
them. It is open to Parliament to 
make a law abrogating the fundamen- 
tal rights of the citizens for the time 
being employed in the Army and the 
forces charged with the maintenance 
of public order. For instance, it is 
open to it to make a law abrogatiang 
the freedom of speech of persons em- 
ployed in the Army. For the reasons 
already discussed in relation to para- 
graph 7 of Schedule V, it cannot be 
disputed that Parliament may abro- 
gate the fundamental rights of the ci- 
tizens employed in the Army or forces 
charged with the maintenance of pub- 
lic order in the exercise of the amend- 
ing power under Art. 368. 


1908. The power of a Consti- 
tuent Assembly, which is a represen- 
tative body, to frame a Constitution is 
unlimited and unconfined. Its absolute 
power is explained by the fact that it 
is called upon to chart a process of 
Government of a country. In carrying 
out its task it has to take decisions on 
matters of high policy. The high 
power is made to match the high pur- 


pose. The nature of the power con- 
ferred on Parliament by Article 3638 
is similar to the power exercisable by 
a Constituent Assembly. Therefore the 
amending power in Article 368 is as 
unlimited and unconfined as the power 
of a Constituent Assembly. Indeed, it 
may truly be said that Parliament 


acts as a Continual Constituent As- 
sembly. 
1999. The history of Art. 358 


supports the broadest construction of 
the word “amendment”. Article 368 
is similar to Article 304 of the Drift 
Constitution. Article 305 of the Draft 
Constitution is material for our pur- 
pose. It relevantly read: 

“Notwithstanding anything con- 
tained in Article 304, the provisions of 
this Constitution relating to the reser- 
vation of seats for the Muslims, the 
Scheduled Castes, the Scheduled Tribes 
or the Indian Christians either in 
Parliament or in the legislature of any 
State...... shall not be amended during 
a period of 10 years from the com- 
mencement of this Constitution.” 

1920. Part XIV of the Drait 
Constitution made reservation of seats 
in Parliament and State Legislatures 
for Muslims, Scheduled Castes, Sche- 
duled Tribes and Indian Christians. 
The word “amended” in Article 395 
unmistakably includes the repeal of 
the provisions prescribing the reser- 
vations. As Article 305 was an excep- 
tion te Article 304, the word “amend- 
ment” in Article 304 would incinde 
the power of abrogating the reserva- 
tions. As in Article 304, so in Art. 368 
“amendment” should include the sense 
of repeal and abrogation. 


1911. According to Sri Palkhi- 
wala, whenever the Constitution- 
makers intended to confer the power 
of repeal on any authority, they have 
expressly said so as in Arts. 35 (b), 
252 (2), the proviso to Article 254 (2) 
and Article 372 (1) and (2). In all 
these provisions. the words “alter, re- 
peal or amend” are used with refer- 
ence to a law. As “amend” could not 
authorise repeal simpliciter of the en- 
tire law, the framers of the Constitu- 
tion have expressly conceded the 
power of repealing the entire law. So 
these provisions do not help the ar- 
gument of Sri Palkhiwala_ that 
“amendment” in Article 368 should 
be given a narrow meaning. 


LUIS 


1912. To sum up, the nature, 
object and history of the amending 
power and the context of Article 368 
leave little room for doubt that the 
word “amendment” includes: the 
power of repealing or abrogating each 
and every provision of the Constitu- 
tion. It may be that Parliament may 
not beable to annihilate the entire 
Constitution by one stroke of pen. 
But it can surely repeal or abrogate 
all provisions in Part IIL Article 368 
permits Parliament to apply not only 
the physician’s needle but also the 
surgeon’s saw. It may: amputate any 
part of the Constitution if and when it 
becomes necessary so to do for the 
good health and survival of the other 
parts off the Constitution. 


Meaning of ‘Law’ in Art. 13 (2) 


1913. There is a distinction be- 
tween ‘Constitution’ and ‘law’. Ordi- 
narily a ‘Constitution’ signifies a poli- 
tico-legal document. President Wilson 
once said that the U. S. Constitution 
has bean, to a considerable extent, a 
political document and not a mere 
‘lawyers’ document’.* On the other 
hand, in its ordinary sense ‘law’ signi- 
fies a statute or a legislative enact- 
ment. Again, a ‘Constitution’ pres- 
cribes the paramount norm or norms; 
a law prescribes derivative norms. 
They are derived from the paramount 
normas. The reckoning of a constitu- 
tional amendment in the eye of law is 
the same as that of a Constitution. 
Therefore ordinarily a constitutional 
amendment is not law. Significantly, 
there is, not a whisper of the word 
‘law’ in Art. 368. 


1914. The context of the word 
aw’ in Article 13 (2) does not show 
that it includes an amendment of the 
constitution made under Article 368. 
|The word ‘law’ in Article 13 (1) obvi- 
ously does not include a constitution. 
No constitution existing at the time of 
‘the commencement of our Constitution 
and taking away or abridging 
the fandamental rights of the people 
conferred by Part III of the Consti- 
tution has been brought to our notice 
in spite of the’ assiduous research of 
{Sri Palkhiwala. Article 13 (8) (a) vro- 
Ivides for an extensive definition of 


*C. G. Hains: Role of the Supreme 
Court in American Government and 
Polities, 1944 Edn., p. 44. 
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the word ‘iaw’ by including things 
which are not ordinarily regarded as 
included in it. It mentions an ordin- 
ance, order, bye-law, rule, regulation, 
notification, custom or usage having 
the force of law. But it does not in-' 
clude the Constitution which in the, 
ordinary sense does not mean ‘law’, 


1915. A distinction between 
‘Constitution’ and ‘law’ is made in 


the Constitution itself.. According to 
Article 60 the President of India has 
to take the oath that he wili pre- 
serve, protect and defend “the Cons- 
titution and the law”. Article 159 re- 
quires the. Governor of a State to 
take the same oath. A Minister of the 
Union and a State, the Judges of the 
Supreme Court and High Courts and 
the Comptroller and Auditor General 
also take the same kind of oath. If 
the framers of the Constitution had 
regarded the Constitution as ‘law’ 
they would not have separately men- 
tioned the Constitution in various 
oaths. 

1916. | Various provisions of thej 
Constitution indicate that the Saal 
which comes into being by following 
the legislative procedure prescribed ir 
Articles 107 to 111 is called ‘law’. The 











as “Legislative Procedure”. 
prescribed legislative procedure is tol- 
lowed. the end-product is law. Bu 
when the procedure prescribed in 
Article 368 is strictly followed, it re- 
sults in the amendment of the Cons- 
titution. The Constitution-makers did 
not call it ‘law’. 


1917. Ordinarily fundamentai 
rights avail against the State organs, 
that is, the Legislature, the Executive 
and the Judiciary and other agencies 
of the State. While making an amend- 
ment under Article 368, Parliament 
acts as a constituent authority and 
not as a State organ. The body mak- 
ing a law in accordance wih the pro- 
cedure prescribed under Articles 107 
to 111 and an amendment according 
to the procedure prescribed in Arti- 
cle 368 may be the same, but the two 
functions are fundamentally different 
in character. It is common knowledges 
thut often there is a polarisation of 
various functions in one and the same 
body. For instance, ‘the House of 
Lords in Great Britain exercises legis - 
lative functions as well as judicial 
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junctions. It may pass a Bill by a 
bare majority of the Lords assembled 
im a particular session. But all the 
Lords minus the Lord Chancellor, the 
Law Lords and such other Lords as 
have held or are holding high judicial 
offices cannot decide a civil appeal. On 
the other hand, three Lords selected 
from any one of the last three cate- 
gories of Lords may decide a civil ap- 
peai.' The functional difference ac- 
counts for this apparent paradox of 
numbers. The members of the Domi- 
nion Parliament of India could not, by 
their unanimous vote, make the Cons- 
titution of India. But the same mem- 
bers acting as the Constituent Assem- 
bly could, by a bare majority, make 
the Constitution. The functional 
difference in making a legislative law 
and an amendment of the Constitution 
likewise explains the basic difference 
in the procedures prescribed in Arti- 
cles 107 to 111 and Article 368. In 
ease of difference on a Bill between 
the House of the People and the 
Council of States, the two Houses may 
meet unicamerally and pass a legis- 
lative measure. The President cannot 
refuse his assent to a Bill passed by 
both Houses bicamerally or unicame- 
rally. But an amendment of the 
Constitution under Article 368 cannot 
be made by a vote in a joint sitting 
of the two Houses. The two Houses 
must meet separately and pass the 
amending bill by the requisite majo- 
rity. The President may withhold his 
assent to the Constitution amending 
bill. It is on account of the functional 
difference between law making and 
Constitution amending that a law 
passed by the unanimous vote of Par- 
liament according to the procedure in 
Articles 107 to 111 cannot override 
any fundamental right. A Bill pass- 
ed by more than half of the members 
of each House assembled separately 
and by two thirds of the members pre- 
sent and voting will, however, result 
in the amending of the fundamental 
rights. 


1918. ~- Legislative power in 

Article 245 is made ‘subject to the 
provisions of this Constitution’. But 
Article 368 is not made ‘subject to the 
provisions of this Constitution’. Arti- 
cle 368 places only one express fetter 


on the amending power, that is, the 
procedural fetter. A substantive 
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fetter on the amending power is ac- 
cordingly pot contemplated by Arti- 
cle 368. The framers of the Constitu- 
tion were aware of the fact that cer- 
tain foreign Constitutions have ex- 
pressiy put the amending power in 
substantive fetters. Indeed Article 305 
sought to place such a fetter on the 
Draft Article 304 (corresponding to 
Article 368). In the absence of clear 
textual evidence, I am unable to ex- 
pand the meaning of ‘law’ in Art. 13. 
(2), for an expansive contruction 
would permanently rule out the law- 
ful making of structural reforms in 
the social, economic and political 
frame of the country. Speaking on the 
first amendment to the Constitution 
following the decision of this Ccurt in 
1951 SCR 525=(AIR 1951 SC 226), on 
May 29, 1951 Jawaharlal Nehru said: 


“We .have to give them (the wea- 
ker sections of the society) opportuni- 
ties—economic opportunities, educa- 
tional opportunities and the like. Now 
in doing that we have been told that 
we come up against some provisions in 
the Constitution which rather lay 
down some principles of equality or 
some principles of non-discriminatior 
etc. So we arrive at a peculiar tangle. 
We cannot have equality because in 
trying to attain equality we come up 
against some principles of equality. 
That is a very peculiar position. We 
cannot have equality because we can- 
not have non-discrimination because 
if you think in terms of giving a lift 
to those who are down, you are some- 
how affecting the present status quo 
undoubtedly. Therefore, if this argu- 
ment is correct, then we cannot make 
any major change in the status quo, 
whether economic or in any sphere of 
public or private activity.’* 


1919. The word ‘compensation’ 
in the unamended Art. 31 (2) has been 
construed by this Court to mean full 
market value of the acquired property. 
This construction creates a direct con- 
flict between Art. 31 (2) and Art. 39 
(c). Article 39 (c) enjoins the State to 
direct its policy towards securing 


“that the operation of the econo- 
mic system does not result in the con- 
centration of wealth and means of pro- 
duction to the common detriment.” 


*Parliamentary Debates Vols. XI- 
SII, Part IJ-1951, pages 9616-9617. 
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This object can never be achieved if 
full market value of the acquired pro- 
perty is to be paid to its owner. The 
payment of full market value to the 
owner will change the form of the 
concentration of wealth from property 
to cash. The concentration would re- 
main. The history of our National 
Movement clearly shows that the Con- 
stitution-makers were committed to 
the accomplishment of the objects 
specified in Part IV of the Constitu- 
tion. They have expressly declared 
that those objects are ‘fundamental’ in 
the governance of the country. It is 
accordingly reasonable to think that, 
they have provided for the means of 
resolving the conflict between Arti- 
cles 31 (2) and 39 (c) or between Arti- 
cles 29 and 46. They must have in- 
tended that when a conflict arises be- 
tween the rights in Part III and the 
obligations of the State in Part IV, 
that conflict may be resolved by an 
amendment of the Constitution under 
Art. 368. 

“My concept of a fundamental 
right is something which Parliament 
cannot touch save by an amendment 


of the Constitution.” (emphasis added) 


(S. Krishnan v. State of Madras, (1951) 
SCR 621 at p. 652 per Bose J. = (AIR 
1951 SC 301). 


1920. The phrase ‘notwith- 
standing anything in the Constitution’ 
is used in a provision granting power 
for emancipating the grant from any 
restrictive provision in the Constitu- 
tion. As the word ‘law’ in Art. 13 (2) 
is not intended to include an amend- 
ment of the Constitution, Art. 368 does 
not open with the non-obstante clause. 


1921. No unmistaking conclu- 
sion can be drawn from the history of 
Art. 13 (2) as to the meaning of the 
word ‘law’. The Draft Report of the 
Sub-Committee on Fundamental Rights 
dated April 3, 1947, contained an an- 
nexure dealing with Fundamental 
Rights.* Clause 2 of the annexure rele- 
vantly provided that 


“any law which may hereafter be 
made by the State inconsistent with 
the provisions ofthis Chapter/Consti- 
tution shall be void to the extent of 
such inconsistency.” 


By a letter of April 16, 1947, the 


*Shiva Rao, Framing of India’s Con- 
stitution Vol. II, p. 137. , 
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Chairman of the Fundamental Rights 
Sub-Committee forwarded an annex- 
ure on Fundamental Rights to the 
Chairman, Advisory Committee on 
Fundamental Rights. Clause 2 of the 
annexure materially read: 


“All existing laws or usages in 

force...... „inconsistent with the rights 
guaranteed under this Constitution 
shall stand abrogated to the extent of 
such inconsistency: nor shall the 
Union or any unit make any law tak- 
jng away or abridging any. such 
right.” ** 
On April 23, 1947, the Advisory Com- 
mittee on Fundamental Rights present- 
ed an interim report to the President 
of the Constituent Assembly. The Re- 
port contained an annexure providing 
for fundamental rights. Clause (2) of 
the annexure materially read: 

“All existing - laws, notifications, 
regulations, customs or usages in force 
ee inconsistent with the rights guar- 
anteed under this Part of the Consti- 
tution shall stand abrogated to the ex- 
tent of such inconsistency, nor shall 
the Union or any unit make any law 


taking away or abridging any such 
right.” + 
Shri K. Santhanam proposed an 


amendment substituting for the last 
words in cl. (2) the words 


“Nor shall any such right be 
taken away or abridged except by an 
amendment of the Constitution.” 


In his speech he explained that 

“if the clause stands as it is even 
by an amendment of the Constitution 
we shall not be able to change any 
of these rights if found unsatisfac- 
tory or inconvenient...... In order to 
avoid any such doubts I have moved 
this amendment”: 3 CAD 415-416. 


So according to him the amendment 
was by way of abundant caution. Sar- 
dar Vallabh Bhai Patel accepted the 
amendment. It was put to vote and 
adopted$. The Constituent Assembly 
thus accepted the position that funda- 
mental rights could be abrogated bya 
constitutional amendment. 

1922. In October, 1947, Draft 
Constitution was prepared by the 
Constitutional Adviser.— Section 9 (2) 


**Tbid, p. 171. 
¥Ibid, p. 290. 
$Ibid, p. 415. 
Shiva Rao, supra, p. 7. 
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of his Draft 
read: 


“Nothing in this Constitution shall 
be taken to empower the State to 
make any law which curtails or takes 
away any of the rights conferred by 
Chapter II of this Constitution except 
by way of amendment of this Consti- 
tution under Section 232 and any law 
made in contravention of this section 
shall to the extent of such contraven- 
tion be void.” 


Although the Constituent Assembly 
had expressly accepted the amendment 
of Sri K. Santhanam, the Drafting 
Committee omitted the words “except 
by way of amendment of this Constitu- 
tion.” The relevant portion of Art. 8 
(2) of the Draft Constitution read: 


“The State shall not make any 
law which takes away or abridges the 
rights conferred by this Part and any 
law made in contravention of this Part 
shall to the extent of the contraven- 
tion be void.” 


Constitution materially 


No explanation for excluding the 
words “except by way of amendment 
of this Constitution’, which were ap- 
proved by the Constituent Assemb- 
ly, is to be found in the records. It 
is, however, important to observe that 
when the words “except by way of 
amendment of the Constitution” are 
omitted from Sri K. Santhanam’s 
amendment, the remaining words “nor 
shall any such rights be taken away 
or abridged” are quite wide to prohi- 
bit the abrogation or abridgment of 
fundamental rights even by a consti- 
tutional amendment. The same effect 
seems to be produced by the words 
‘nothing in this Constitution” in Sec- 
tion 9 (2) of the Draft Constitution 
prepared by the Constitutional Advi- 
ser. But the Drafting committee sub- 
stituted Section 9 (2) by Art. 8 (2) of 
the Draft Constitution. Article 8 (2) 
of the Draft Constitution does not 
enmesh in plain words all the provi- 
sionsof the Constitution including 
Art. 304. This may perhaps explain the 
omission of the words “except by way 
of amendment of this Constitution,” 
from Art. 8 (2) of the Draft Consti- 
tution. In any case, this history of 
Art. 13 (2) does not prove that the 
Drafting Committee intended to give 
supremacy to fundamental rights over 
the Constitution amending power. 


In 


A. I. R. 


this connection it is important to refer 
to a note from the Constitutional Ad- 
viser’s office that ‘law’ in S. 9 (2) did 
not include an amendment of the Con- , 
stitution.** 


1923. A careful reading of Dr. 
B. R. Ambedkar’s speeches would show 
that the constitution amending power 
can be used to abrogate or abridge the 
fundamental rights. On November 4, 
1948 he said: 


“The provisions of the Constitu- _ 
tion relating to the amendment of the 
Constitution divide the Articles of 
the Constitution into two groups. In 
the one group are placed Articles 
relating to: (a) the distribution of 
legislative powers between the Centre 
and the State, (b) the representation of 
the States in Parliament; and (c) 
the powers of the Courts. All other 
Articles are placed in another group. 
Articles placed in the second group - 
cover a very large part of the Consti- 
tution and can be amended by Farlia- 
ment by a double majority, namely, a 
majority of not less than two third of 
the members of each House present 
and voting and by a majority of the 
total membership of each House. The 
amendments of these articles did not 
require ratification by the States’: 7 
CAD 36 (emphasis added). 


1924. 


‘It is only for amendments of 
specific matters — and they are only 
few — that the ratification of the 
State legislatures is required. All 
other articles of the Constitution are 
left to be amended by Parliament.” 
7 CAD 48 (emphasis added) 


He reiterated: 


1925. On another occasion he 


repeated: 


“Now, what is it we do? We 
divide the articles of the Constitution 
under three categories. The first cate- 
gory is one which consists of articles 
which can be amended by Parliament 
by a bare majority. The second set of 
articles are articles which require 
two-thirds majority. If the future Par- 
BN ee a aM 


**Shiva Rao, Framing of India’s Con- 
stitution supra, Vol. IV, p. 26. 
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liament wishes to amend any particular 
article which is not mentioned in 
Part III or Art. 304, all that is neces- 
sary is to have two-thirds majority. 
Then, they can amend it. 


Mr. President: Of members present. 

The Honourable Dr. B. R. Ambedkar: 
Yes, Now, we have no doubt put cer- 
tain articles in a third category where 


for the purpose of amendment the 
mechanism is somewhat different or 
double. It requires two-thirds majo- 
rity plus ratification by the States”. 
9 CAD 660-663. 


1926. It would appear from 
these speeches that for the purpose of 
amendment Dr. Ambedkar has classi- 
fied all the Articles of the Constitu- 
tion in three categories. The Articles 
must fit in one or the other of the 
three categories, for according to him 
there is no fourth category. Articles in 
Part III of the Constitution should ac- 
cordingly fit into one of these cate- 
gories. It seems to me that having 
regard to his threefold classification of 
the Articles it is not fair to interpret 
his speeches as showing that the Arti- 
cles in Part III are not at all amend- 
able. The word “not” in the sentence 
‘ii the future Parliament wishes to 
amend any particular article which is 
not mentioned in Part III or Art. 304” 
is presumably either a slip of tongue 
or a printer’s devil. When Jawaharlal 
Nehru said that the fundamental 
rights were intended to be “permanent 
in the Constitution”, he did not really 
mean that they are not amendable. 
His speeches, already quoted by mae, 
would clearly show that he regarded 
the entire Constitution to be subject 
to amendment by any future Parlia- 
ment. 


1927. Sri Kamath had moved 
an amendment to Art. 304 which ex- 
pressly provided for amendment in the 
provisions of Part III, but that amend- 
ment was rejected by the Constituent 
Assembly. No inference of unamend- 
ability ofthose provisions can be drawn 
from the rejection of his motion, for 
the members of the Constituent As- 
sembly might have thought that the 
language of Art. 304 of the Draft Con- 
stitution was sufficiently spacious to 
include an amendment of the provi- 
sions of Part III and that accordingly 
Sri Kamath’s motion was unnecessary. 
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1928. The phrase “Constitu- 
tion as by law established” in the 
President’s oath would not establish 
that the Constitution is a law in the 
ordinary sense of the term. The word 
‘law’ in the phrase, in my view, means 
lawful. The phrase would mean “Con- 
stitution established in a lawful man- 
ner, that is, by the people through 
their representatives.” l 


1929. The oath of the President 
to defend “the Constitution and the 


law’’ does not bind him to the Con- 
stitution as it stood on the day he took 
the oath. The word ‘law’ undoubtedly 
means the law for the time being in 
force. A variation or repeal of a part 
of a law would not compromise the 
oath. In the context of law, the ‘Con- 
stitution’ would mean the Constitu- 
tion as varied or repealed from time 
to time. i 
1930. Shri Palkhiwala has con- 
tended vigorously that people have 
reserved to themselves the fundamen- 
tal rights and that those rights are 
sacred and immutable natural rights. 
It seems to me that it is an error to 
consecrate the rights enumerated in 
Part III of the Constitution as "Sac- 
rosanct? or “transcendenta or to 
romanticise them as “natural rights” 
or “primordial rights” or to embalm 
them in the shell of “inalienable and 
inviolable’ and “immutable.” 


1931. To regard them as sacro- _ 
sanct does not seem to comport with © 
the secular virtue of our Constitution. 
To regard them as “natural rights” or 
“primordial rights” overlooks the fact 
that the rights specified in Arts. 15, 16, 
17,. 18, 21, 22, 23, 24, 25, 27, - 
28, 29, 30 and 32 were begotten by our - 
specific national experience. They did ' 
not exist in India’ before the Constitu- : 
tion. 

1932. The Constitution-makers + 
did not regard the rights mentioned in ` 
Part III as ‘sacrosanct’ or as ‘inalien- , 
able’ and ‘inviolable’ or as ‘immutable’, ` 
Jawaharlal Nehru said: 

“So, if you wish to kill this Con- 
stitution make it sacred and sacrosanct 
certainly. But if you want it to be a 
dead thing, not a growing thing, a 
static, unwieldy, unchanging thing, - 
then by all means do so, realising that 
that is the best way of stabbing it in ` 
the front and in the back. Because 
whatever the ideas of the 18th century | 


. 


~ 
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philosophers or the philosophers of 
the early 19th century......nevertheless 
the world has changed within a hwm- 
dred years—changed mightily.” 


1933. Articles 15 (8), 16 (4), 
and (5),19 (2) to (6), 21, 22 (3), (4) (b) 
and (7) (a) and (b), 28 (2), 25 (1) and 


: (2), 26, 28 (2), 31 (4) (5) and (6) en- 


cumber the rights with manifold un- 
predictable limitations. Article 19 (2) 
has invented a completely new restric- 
tion to free speech namely, ‘friendly 
relations with foreign states’. Article 
33 expressly empowers Parliament to 


_ restrict or abrogate the rights in their 


application to the Army and forces 
responsible for the maintenance of 
public order. For a period of five 
years from May 14, 1954, the ‘reason- 
ableness’ of restrictions on the rights 
specified in Art. 19 was made unjusti- 
ciable in the State of Jammu and 
Kashmir. Clause (7) added to Art. 19 
by the President provided that ‘rea- 
sonable restrictions’ in clauses (2), (3}, 
(4) and (5) shall be construed as mean- 
ing such restrictions as the appropri- 
ate legislature in Jammu and Kash- 
mir “deems reasonable”. Article 35A 


' applied. to that State by the President 


made inroads into the rights of em- 
ployment under the State, the right to 


acquire property, the right to settle- 


ment and the right to scholarships and 
other aids in the State. Article 303 (2) 
empowers Parliament to make law 
giving preferences and making discri- 
mination in the matter of inter-State 
trade if it is necessary to do so for 
dealing with a situation arising from 
scarcity of goods in any part of the 
country. Article 358 .suspends rights 
under Art. 19 during the operation of 
the Proclamation of Emergency under 
Art. 352. Article 359 empowers the 


President to suspend the rights under . 


Art. 32 during Emergency, so that all 
fundamental rights may be made qui- 
escent. All these provisions prove that 
the fundamental rights may be taken 


, away or abridged for the good of the 
- people. (Basheshar Nath v. Commr. of 


Income-tax.) (1959) Supp. 1 SCR 528 
at pp. 604-605 per S. K. Das J. = (AIR 
1959 SC 149). 


1934. Rights in Part III are 
downright man made. According to 
*Parliamentary Debates Vols. XII- 


XIII Part II, pp. 9624-9625. 
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Dr. B. R. Ambedkar, they are the 
‘gift of law? 7 CAD 40. Articles 13 (2), 
and 32 (1) and (2) and 359 expressly 
speak of the fundamental rights as 
“conferred by Part II”. They are thus 
the creatures of the Constitution. They 
are called fundamental rights not be- 
cause they are reserved by the people 
to themselves but because they are 
made indestructible by legislative laws 
and executive action. There is no ana- 
logue in the Constitution to the X 
Amendment of the U. S. Constitution 
which expressly speaks of the reserva- 
tion of powers by the people. It is 
well to remember that the I Amend- 
ment taking away or abrogating cer- 
tain rights was passed by the Consti- 
tuent Assembly acting as the Provi- 
sional Parliament. It reflects the Con- 


stitution-makers’ intention that the 
rights can be abrogated. 
1935. The prescription of a 


more rigid procedure for changing the 
provisions specified in the proviso to 
Art. 368 underscores the fact that the 
framers of the Constitution regarded 
them as more valuable than the provi- 
sions of Part III. They attached more 
value to federalism than to the fun- 
damental rights. 


Inherent and implied limitations on 
amending power. 


1936. Wanchoo J. and two 
other learned Judges who associa- 
ted with him have held that 
there are no inherent and impli- 
ed limitations on the amending power 
in Art. .368 (Golaknath, Supra at 
page 836). Bachawat and Ramaswami 
JJ. shared their opinion. (Ibid, pages 
910 and 933). It seems to me that 
Hidayatullah J. also did not favour 
the argument of inherent and implied 
limitations on the amending power, for 
he has said: 

“The whole Constitution is open 
to amendment. Only two dozen arti- 
cles are outside the reach of Art. 368. 
That too because the Constitution has 
made them fundamental.” (Ibid, p. 878). 


1937. Sri Palkhiwala’s argu- 
ment of inherent and implied limita- 
tions may be reduced to the form of 
a syllogism thus: All legislative powers 
are subject to inherent and implied 
limitations. 

The constituent power in Art. 368 is 
a legislative power. 


1873 


Therefcre the constituent power is 
subject to inherent and implied ‘limits- 
tions. 


1938. If the major and minor 
premises in the syllogism are valid, 


the conclusion also must be valid. But 
both premises are fallacious. Some 
legislative powers are not subject to 
any inherent and implied limitations. 
Take the case of the War Power. 
During the course of arguments I 
had asked Sri Palkhiwala to point out 
any inherent and implied limitation on 
the War Power, but he could point 
out none. When the President has 
issued a Proclamation of Emergency 
under Art. 352, the cardinal principle 
of federalism is in eclipse. Parliament 
may make laws for the whole or any 
part of the territory of India with res- 
pect to any of the matters enumerated 
in the State List. (See Art. 250 (1)). 
The executive power of the Union 
Shall extend to the giving of directions 
to any State as to the manner in which 
the executive power thereof is to be 
exercised. Parliament may confer 
powers and impose duties or authorise 
the conferring of powers and the im- 
position of duties upon the Union offi- 
cers and authorities in respect of a 
matter not enumerated in the Union 
List. (See Art. 353). The teeth of Arti- 
cle 19 become blunted. (See Arti- 
cle 358). The President may suspend 
the right to move any Court for the 
enforcement of fundamental rights. 
(See Art. 359). It would virtually sus- 
pend the fundamental rights during 
Emergency. Article 83 (2) provides 
that the House of the People shall con- 
tinue for five years from the date ap- 
pointed for its first meeting. Accord- 
ing to its proviso, the period of five 
years may. while a Proclamation of 
Emergency is in operation, be extend- 
ed by Parliament by law for a period 
not exceeding one year at a time. Fvi- 
dently during Emergency the War 
Power of Parliament and the Presi- 
dent is at its apogee, uncribbed and 
uncabined. It has already been shawn 
earlier that the constituent power in 
Art. 368 is not a legislative power. As 
both premises of the syllogism are 


fallacious, the conclusion cannot he 
valid. 
1939. According to Sri Pat 


_ khiwala, an inherent limitation is one 
which inheres in the structure of Par- 
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liament. Parliament consists of two 
Houses and the President. The House 
of the People is elected by adult 
franchise. It is argued that Parliament 
cannot make any amendment doing 
away with its structure. Its structure 
limits its amending potency. It is a big 
assumption and sheuld not be accept- 
ed without proof from the text of the 
Constitution. The Constitution does 
not embody any abstract philosophy. 
It is stil] seriously debated whether 
‘birds fly because they have wings’ or 
‘birds have wings because they fly’. 
Many maintain that function works 
change in structure. Provisc to Arti- 
cle 83 (2), Arts. 250, 353, 358 and 359 
demonstrate that the structure of our 
polity and of Parliament suffer change 
from the tasks of Emergency. Article 
368 itself can be amended to enlarge 
the amending power. The magnitude 
of the amending power is to be mea- 
sured by the purposes which it is de- 
signed to achieve than by the struc- 
ture of Parliament. 


1940. Implied limitations can- 
not be spelt out of the vague emotive 
generalities of the Preamble ‘People’, 


‘Sovereign’, ‘Democratic’, ‘Republic’, 
‘Justice’, ‘Liberty’, ‘Equality’, and 
‘Fraternity’ are plastic words, and 


different people have impressed dif- 
ferent meanings on them. Slavery 
had co-existed with democracy and re- 
public. Liberty and religious perse- 
cution have walked hand in hand. It 
was once believed that equality was 
not compromised by denying vote to 
the propertyless. Preamble is neither 
the source of powers nor of limita- 
tions on power. (In re Berubari 
Union, Supra, p. 282). 


1941, According to Sri Palkhi- 
wala, an implied limitatior is one 
which is implicit in the scheme of 
various provisions of the Constitution. - 
The scheme of various provisions is te 
create primary organs of State ang to 
define, demarcate and limit their 
powers: and functions. The scheme of 
Article 368, on the other hang? is to 
re-create the primary organs of S-ate 
and to re~define, re-demarcate and re- 
limit their powers and functiers if 
and when it becenes imperative te 
do so for the gocd of the vecple Ac~« 
cordingly it must plainly have beer 
the intention of the Constitution- 
makers that Article 368 should con» 


y 
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trol and ‘condition rather than be con- 
troled and conditioned by other pro- 
visions of the Constitution. Article 368 
is the masier, not the slave of the 
other provisions, Acting under Arti- 
cle 368. Parliament is the creator, not 
the creature of the Constitution. In 
one word, it is supreme. As Lord 
Halifax has said: 


“the reverence thatis given to a 
fundamental...... would bemuch better 
applied to that supremacy or power, 
which is set up in every nation in 
differing shapes, that altereth the 
Constitution as often as the good of 
the people requireth it...... I lay 
down, then, as a fundamental first, 
that in every Constitution there is 
some power which neither will nor 
ought to be bounded.’’* 


Jawaharlal Nehru also said: “(U)Iti- 
mately the whole Constitution is a 
ereature of Parliament.” 9 CAD 1195. 


1942. It is said that Art. 368 
cannot be used to abrogate any basic, 
fundamental or essential feature of 
the Constitution or to damage or des- 
troy the core of any fundamental 
rignt. But no accurate test for ascer- 
taining a basic, fundamental or essen- 
tial feature or the core of a funda- 
mental right has been suggested by 
sri Palkhiwala. An appeal is made 
to the trained and perceptive judicial 
mind to discover the essential features 
of the Constitution and their core. 
During the Stuart period in England 
the King as well as the Parliament 
were both claiming to defend the fun- 
damentals of English polity. Charles 
I declared that he had taken up arms 
only “to defend the fundamental laws 
of this Kingdom.’”** On the other 
hand, Parliamentarians maintained 
that the right of the people was more 
truly fundamental than anything bas- 
ed merely on tradition or prescrip- 
tion.f Commenting on the remark of 
Sir John Finch ©. J. (quoted in the 
opening of this judgment) Maitland 
said: ‘(W)ho is to decide what is an 
ornament and what a substantial part 
of the Crown. The notion ofa Consti- 
tution above both king and Parlia- 
ment, limiting to royal acts a proper 


sphere, limiting to statutes a proper © 


*Gough, Supra, at page 170. 
**Gough, supra, p. 78 
_ Ibid, p. 99. - 


A.T. R. 
sphere, was nowhere to be found ex- 


pressed in any accurate terms, and 
wouid satisfy neither king nor 
nation.” $ 

1943. At the end of tbe 17th 


century Lord Halifax derisively re- 
marked: 


“Fundamental is a pedestal that 
men set everything upon that they 
would not have broken. It is a nail 
everybody would use to fix that which 
is good for them; for all men would 
have that principle to be immutable 
that serves their use at the time. 


Fundamental is a word used by 
the laity as the word sacred is by the 
clergy, to fix everything to themselves 
they have a mind to keep, that no- 
body else may touch it.”+$ 


1944. The Constitution-makers 
who were familiar with the En- 
glish constitutional history could 
not conceivably have left undeter- 
mined the test of distinguishing the 
essential features from the non-essen- 
tial features or their core. The test is 
writ large in Article 368 itself. Every 
provision of the Constitution which 
may be amended only by the proce- 
dure prescribed in Article 368 is an 
essential feature of the Constitution, 
for itis more set than legislative laws. 
The test is the rigid procedure. The 
more rigid the procedure, the more 
essential the provision amendable 
thereby. Thus the provisions specified 
in the proviso to Article 368 are more 
essential than the rights in Part III. It 
has already been shown earlier that 
the fundamental rights, even though 
an essential feature of the Constitu- 
tion, are within the sway of the am- 
ending power in Article 368. Ona 
parity of reasoning, judicial review of 
legislation is also amendable. The 
Constitution creates, enlarges. restricts 
and excludes judicial review of legisla- 
tion. (See Arts. 32 (2), 138, 139, 143, 
77 (2), 166 (2) and 31 (4), (5) and (6) ). 
Article 32 (2) is as amendable as any 
fundamental right in Part III. The 
word “guaranteed” in Article 32 (1) 
does not testify to its uwnamendable 
character. The guarantee is good 
against the Government organs and not 
against the constituent power. It may 


$Constitutional History ef England, 
Supra, p. 300. 
+$Gough, supra, pp. 169-170. 
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be recalled that on December 9, 1948, 
Dr. B. R. Ambedkar, while speaking on 
Article 25 of the Draft Constitution 
(Present Article 32) said: 


“The Constitution has invested 
the Supreme Court with these writs 
and these writs could not be taken 
away unless and until the Constitution 
itself is amended by means left open to 
the Legislature.” 7 C.A.D. 953. And this 
he said inspite of his affirmation that 
Article 25 is the “very soul” and the 
“very heart” of the Constitution. 


1945. Article 368 places no ex- 
press limits on the amending power. 
Indeed, it expressly provides for its 
own amendment. Parliament and more 
than half of the States may jointly re- 
peal Article 368 and thus make funda-~ 
mental rights immutable if they so 
desire. It is not permissible to enlarge 
constructively the limitations on the 
amending power. Courts are not free to 
declare an amendment void because in 
their opinion it is opposed to the spirit 
supposed to pervade the Constitution 
but not expressed in words. (1950) 
SCR 88 at p. 120 per Kania C. J and. 
p. 220 per Mahajan J. = (AIR 1950 
SC 27), (1952) SCR 1056 at page 1068 
per Mahajan J. = (AIR 1952 SC 252). 
In Babu Lal Parate v. State of Bom- 
bay, (1960) 1 SCR 605 = (AIR 1960 SC 
51), the constitutionality of the States 
Reorganisation Act, 1956 was question- 
ed by this Court. The Act provided for 
the formation of two separate units out 
of the former State of Bombay: (1) 
The State of Maharashtra and (2) The 
State of Gujarat. It also provided for 
transfer of certain territories from one 
State to another. The Act was passed 
under Article 3 of the Constitution. 
Article 3 has a proviso to the effect 
that no Bill under the main part of 
Article 3 shall be introduced in either 
of the Houses unless, where the propo- 
sal contained in the Bill affects the area, 
boundary or name of any of the States, 
the Bill has been referred by the Pre- 
sident to the Legislature of that State 
for expressing its views thereon. The 
Bill carved out three units out of the 
State of Bombay, but the Act carved 
out only two units. It was urged that 
the word “State” in Article 3 should 
be given 3 larger connotation so as to 
mean not merely the State but its 
people as well. This according to the 
argument was the “democratic pro- 


~ 


Kesavananda v. State of Kerala (Dwivedi J.) [Prs. 1944-47] S. C. 2095 


cess” incorporated in Article 3. Ac- 
cording to this “democratic process” 
the representatives of the people of 
the State of Bombay assembled in the 
State Legislature should have been 
given an opportunity of expressing 
their views not merely on the propo- 
sal contained in the Bill but on any 
subsequent modification thereof. Re- 
jecting this argument, S. K. Das, J. 
said: 

"(Dt will be improper to import 
into the question of construction doc- 
trines of democratic theory and prac- 
tice obtaining in other countries, unre- 
lated to the tenor, scheme and words 
of the provisions which we have to 
construe...... It does not appear to us 
that any special or recondite doctrine 


of “democratic process” is involved 
therein.” 
1946, In the South India Cor- 


poration (Pvt.) Ltd. v. The Secretary, 
Board of Revenue, Trivandrum, (1964) 
4 SCR 280 at p. 295=(AIR 1964 SC 
207), Subba Rao J., while construing 
Art. 372, observed: 


“Whatever it may be, the incon- 
sistency must be spelled out from the 
other provisions of the Constitution 
and cannot be built up on the sup- 
posed political philosophy underlying 
the Constitution.” 


1947. Counsel for the peti- 
tioners has relied on Mangal Singh v. 
Union of India, (1967) 2 SCR 109= 
(AIR 1967 SC 944). The Punjab Re- 
organisation Act, 1966 was enacted 
with the object of reorganising the 
State of Punjab. Its constitutionality 
was questioned in this Court. The ar- 
gument of the respondent that a law 
made under Articles 2, 3 and 4 may 
also make supplemental, incidental andj 
consequential provisions which shali 
include provisions relating to the set« 
up of the legislative, executive and 
judicial organs of the State was count- 
ered by the appellant with the argu= 
ment that such a wide power Parlią= 
ment might conceivably exercise te 
abolish the legislative and judicial 
organs of the State altogether. Reject» 
ing the counter-argument Shah J, . 
said: . 

“We do not think that any such 
power is contemplated by Article 4. 
Power with which the Parliarmerr. is 
invested by Articles 2 and 2 is power 
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' to admit, establish or form new States 
which conform to the democratic pat- 
tern envisaged by the Constitution: 
and the power which the Parliament 
may exercise by law is supplemental, 
incidental or consequential to the 
admission, establishment or formation 
of a State as contemplated by the 
Constitution and is not power to over- 
ride the constitutional scheme. No 
State can therefore be formed, admit- 
ted or set up by law under Art. 4 by 
the Parliament which has no effective 


legislative, executive and judicial 
organs.” 
1948. Under Articles 2 and 3 


Parliament may by law form a new 
State, increase or diminish the area of 
any State, and alter the. boundary or 
name of any State. The power is 
thus exercisable with reference to a 
State. The observation of Shah J. is 
to be read in the context of Chap- 
ters I, III and IV of Part VI. Chap- 
ter II of Part VI provides for the exe- 
cutive structure of a State. Article 155 
states that there shall be a Governor 
for each State. Chapter III of Part VI 
deals with the structure of the State 
Legislature. Article 168 provides that 
for every State there shall be a Le- 
gislature. The composition of the Le- 
gislature, its powers and functions are 
laid down in this Chepter. Chapter V 
provides for the structure of the State 
_ Judiciary. Article 214 provides that 
there shal! be a High Court for each 
State. The provisions in these Chap- 
ters are mandatory. Parliament, while 
making a law under Articles 2, 3 and 
4, eannot make radical changes in the 
legislative, executive and judicial ad- 
ministration of a State, for its law- 
making: power is subject to Chapters 
II, III and V of Part VL 


1949. Sri Palkhiwala has in- 
voked natural lew as the higher law 
conditioning the constituent power in 
‘Article 368. Natural Law has been a 
sort of religion with many political 
and constitutional thinkers. But it has 
never believed in a single Godhead. It 
“has a perpetually growing pantheon. 
. Look at the pantheon, and you will 


Observe there; ‘State of Nature’, 
‘Nature of Man’, ‘Reason’, ‘God’, 
© equality’, ‘Liberty’, ‘Property, Lais- 


. Sez Faire’, ‘Sovereignty’, ‘Democracy’, 
_ Civilized Decency’, ‘Fundamental 


A.L RB. 

Conceptions of Justice’ and even 
‘War’.* 

1950. The religion of Natural 


Law has its illustrious Priestly Heads 
such as Chrysippus, Cicero, Seneca, 
St. Thomas, Acquinas, Grotius, Hob- 
bes, Locke, Paine, Hamilton, Jefferson 
and Trietschke. The pantheon is not 
a heaven of peace. Its gods are locked 
in constant internecine conflict. 

1951. Natural Law has been a 
highly subjective and fighting faith 
Its bewildering variety of mutually 
warring gods has provoked Kelson to 
remark: 


“(O)utstanding representatives of 
the natural law doctrine have pro- 
claimed in the name ef Justice or 
Natural Law principles which not only 
contradict one another, but are in 
direct opposition to many positive le- 
gal orders. There is no positive jaw 
that is not in conflict with one or the 
other of these principles; and it is not 
possible to ascertain which of them 
has a better claim to be recognised 
than any other. All these principles 
represent the highly subjective value 
judgments of their various authors 
about what they consider to be just or 
natural.” ** 


1952. Article 368 should be 
read without any preconceived no- 
tions. The framers of the Constitution 
discarded the concept of “due process 


of law” and adopted the concept of 
“procedure established by law” 
in Article 21. It is therefore 


reasonable to believe that they have 
discarded the vague standard of due 
process of law for testing the legiti- 
macy of a Constitutional amendment. 
Due Process of Law is another name 
of natural law. The Constitution- 
makers could have easily imposed any 
express limitation on the content of 
the amending power. The absence of 
any express limitation makes me think 
that they did not surround the amend- 


*“In justifying and extolling war as 
an institution Treitschke appealed 
“to the laws of human thought and 
of human nature” which forbid any 
alternative.” 

H. Lauterpacht: International Law 
and Human Rights, (1950 Edn.), 
p. 108. 

**What is Justice? University of Cali- 

fornia Press, 196U, page 259. 


1973 


ing power with the amorphic penum- 
bra of any inherent and implied limi- 
tations. 


Judicial Review of Constitutional 
amendments 


1953. The history of this Court 
frem Gopalan (Supra) to Golaknath 
(Supra) brings out four variant judi- 
cial attitudes. In Gopalan the majo- 
rity of the Court expressly or tacitly 
acknowledged “the omnipotence of the 
sovereign legislative power.” The 
Court cliisplayed humility and self-res- 
traint. But two years later in 1952 
the Court assumed the posture of a 
sentinel. In the State of Madras v. 
V. G. Row, 1952 SCR 597=(AIR 1952 


SC 196), a unanimous Court spoke 
thus: 

“(Ajs regards the ‘fundamental 
rights’... this Court has been as- 


signed the role of a sentinel on the 
qui vive.” 
While the Court took care to assure 
that it has no ‘desire totilt at legisla- 
tive authority irn a crusader’s spirit’, it 
added by way of warning that: 

“it cannot desert its own duty to 
determine finally the constitutionality 
of an impugned statute.” 


The Court moved away from its Go- 
palan attitude of humility and self- 
restraint to the sentinel’s role, com- 
pounded of self-restraint anrd self- 
consciousness. In 1954 the Court mov- 
ed away a step further. In Virendra 
Singh v. State of Uttar Pradesh, 
(1955) 1 SCR 415=(AIR 1954 SC 447) 
the Court, making the people its 
mouthpiece, asserted: 

‘(Wye do not found on the will of 
the Government, we have upon us the 
whole armour of the Constitution 
wearing the breastplate of its protect- 
ing provisions and flashing the sword 
of its inspirations.” 

Perhaps this passage is a faithful 
drawing of a crusader. But the pic- 
ture is of a crusader getting ready to 
set out on a new path. This is the 
third attitude of the Court. It dis- 
plays more of self-assertion than of 
self-suppression. By 1967 Gopalan at~- 
titude of humility and self-restraint 
had lost its appeal. With the banner 
of “natural”; “sacrosanct”, and “trans- 
cendental” rights in one hand and ‘the 
flamine swura of (the Couanstitution’s} 
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inspiration’ in the other, the Court an- 
nounced in Golaknath that Parhement 
cannot take away or abridge the fun- 
damental rights ım Part [li This is 
the fourth attitude of the Court to- 
wards judicial review. From Gopalan 
to Golaknath, the Court tas shifted 
from one end to the other end of the 
diagonal, from Parliament’s supre- 
macy to its own supremacy. 


1954. At the centre of the 
Court’s legal philosopny there is tne 
rational free-will of the individual. 


The Courts claim tc the guardianship 
over fundamental rights is reminiscent 
of the Platonic guardians, the pnilo- 
sophers: kings who were to rule over 


the Republic. Tne Court’s elevation 
of the fundamental rights recalls 
Locke, 


‘whose notion of liberty involves 
nothing more spiritual than the secu- 
rity of property and is consistent with 
slavery and persecution.'* 


When the Court surrounds the fund- 
amental rights with the nimbus af 
‘sacred’ and ‘sacrosanct’, we are re- 
minded of the theories of Grotius and 
Pufendorf with their theological stra- 
ins. When the Court declares that the 
fundamental rights are ‘primordial’, 
‘immutable’ and ‘inalienable’ it is bank- 
ing heavily on Blackstone with the 
difference that unlike him it is negat- 
ing the omnipotence of Parliament. 
When it is claimed that fundamental 
rights are accorded a “transcendental 
position” in the Constitution, it is seek- 
ing to read Kant’s transcendental idea- 
lism into the Constitution. 


1955, This philosophy has en- 
tailed the subservience of the Direc- 
tive Principles of State Policy te the 
fundamental rights. January 26, 1950 
became the sreat divide: on one side 
of it were those who became endow- 
ed with the fundamentai rights and 
enjoyed their blessings; on the other 
side were those who were formally 
granted fundamental rights but hae! 
no means and capacity te enjoy their 
blessings. This great divide is to re- 
main for all time te come. But the 
Constitution-makers had a contrary 
intention. Said Jawaharlal Nehru: 

“These (the Directive Principles 
of State Policy) are, as the Constitu- 


*Acton: The History of Freecdem and 
Power, p. 104. 
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tion says, the fundamentals in the gov- 
ernance of the country. Now, I 
should like the House to consider how 
you can give effect to these principles 
if the argument which is oftes being 
used...... is adhered to, you can’t. You 
may say you must arcept the Supreme 
Court’s interpretation of the Constitu- 
tion. But, I say, then if that is cor- 
rect, there is an inherent contradiction 
in the Censtitution between the fun- 
damental rights and the Directive 
Principies of State Policy. Therefore, 
again, it is upto this Parliament to re- 
move that contradiction and make the 
fundamental rights  subserve the 
Directive Principles of State Policy.’* 


1956. Article 31 (4), (5) and 
(6) establish beyond doubt that the 
Constitution-makers intended to give 
ascendency to the Directive Principles 
of State Policy over fundamental 
rights. 

“It is futile to cling to our no- 
tions of absolute sanctity of individual 
liberty or private property and to 
wishfully think shat our Constitution- 
makers have enshrined in our Consti- 
tution the notions of individual liberty 
and private property that prevailed in 
the 16th century when Hugo Grotius 
flourished or in the 138th century when 
Blarkstone wrote his Commentaries 
and when the Federal Constitution of 
the United States of America was 
framed. We must reconcile ourselves 
to the piain truth that emphasis has 
now unmistakably shifted from the 
individual tothe community. We can- 
not overlook that the avowed purpose 
of sur Constitution is to set up a wel- 
fare State by subordinating the social 
interest in the rights of the commu- 
HIY. isika Social interests are ever ex~ 
panding and are too numerous to enu- 
merate or even tc anticipate and 
therefore, it is not possible to cir- 
cumscribe the limits of social control 
+o be axercised by the State...... it 
must be left to the State to decide 
when and how and to what extent it 
should exercise this social control.” 
State of W.B. v. Subodh Gopal, 1954 
SCR 587 at p. 655. per Das J. (re- 
ported in AIR 1954 SC 92).” 


does 
this 


I, 


1957. The Constitution 
not recognise the supremacy of 


*Lok Sabba Debates, 1955 Vol. 
p. 1955. 
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Court over Parliament. We may ‘test 
legislative laws only on the tou:h- 
stone of authoritative norms esta- 
blished by the Constitution. Its pro- 
cedural limitations aside, neither 
Art. 368 nor any other part of the 
Constitution has established in ex2li- 
cit language any authoritative norms 
for testing the substance of a consti- 
tutional amendment. I conceive that 
it is not for us to make ultimate 
value choices for the people. The 
Constitution has not set up a Govern- 
ment of Judges in this country. It nas 
confided the duty of determining 
paramount norms to Parliament alone. 
Courts are permitted to make limited 
value choices within the parameters 
of the Constitutional value choices. 
The Court cannot gauge the urgency 
of an amendment and the danger to 
the State for want of it, because all 
evidence cannot come before it. Par- 
liament, on the other hand, is awire 
of all factors, social, economic, politi- 
cal, financial. national and inter- 
national pressing for an amendment 
and is therefore in a better position 
to decide upon the wisdom and expe- 
diency of it. 


1958. Reason is a fickle gude 
in the quest for structural socio-poli- 
tical values. In the trilogy of San- 
kari Prasad Singh v. Union of India, 
1952 SCR 89=(AIR 1951 SC 458); Sa- 
jjan Singh v. State of Rajasthan, 
(1965) 1 SCR 933=(AIR 1965 SC 845) 
and Golaknath (Supra) the opinion of 
seven Judges prevailed over the opin- 
ion of thirteen Judges. The reason of 
the author of the. Nichamachean 
Ethics found reason in slavery. The 
reason of the impassioned advocate of 
Unlicensed Printing saw reason in Je- 
nying freedom of speech tothe Catho- 
lics. So Schanupenhaur has said: 

"We do not want a thing because 
we have sound reasons for it; we find 
a reason for it because we want it.”* 
Pure reason is a myth. Structuring 
reason is also calculating expediency, 
computing the plus and minus of 
clashing values at a particular time, 
in a particular place and in particu- 


lar conditions, striking difficult 
balances. 
1959. Structural socio -politi- 


ial value choices involve a comp!ex 


*As quoted in the Story oi Philosophy 
by Will Durant at p. 339. 
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and esmplicated political process. This 
Court is hardly fitted for performing 
that function. In the absence of any 
explicit constitutional norms and for 
want of complete evidence, the 
Court’s structural value choices will 
be largely subjective. Our personal 
predilections will unavoidably enter 
into the scale and give colour to our 
judgment. Subjectivism is calculated 
to undermine legal certainty, an es- 
sential element of the rule of law. 


1960. Judicial review of Cons- 
titutional amendments will blunt the 
people’s vigilance, articulateness and 
effectiveness. True democracy and 
true republicanism postulate the set- 
tlement of social, economic and poli- 
tical issues by public discussion and 
by the vote of the people’s elected re- 
presentatives, and not by judicial opin- 
ion. The Constitution is not intend- 
ed to be the arena of legal quibbling 
for men with long.purses. It is made 
for the common people. It should 
generally be so construed that they 
can understand and appreciate it. The 
more they understand it. the more 
they love it and the more they prize 
it. 

1961. I do not believe that un- 
hedged amending power would en- 
danger the interests of the religious, 
linguistic and cultural minorities in 
the country. As long as they are pre- 
pared to enter into the political pro- 
cess and make combinations and per- 
mutations with others, they will not 
- remain permanently and completely 
ignored or out of power. As an ins- 
tance, while the Hindu Law of Suc- 
cession has been amended by Parlia- 
ment, no legislature from 1950 to 
this day has taken courage to amead 
the Muslim Law of Succession. A 
minority party has been sharing 
power in one State for several years. 
Judicial review will isolate the mino- 
rities from the main stream of the 
democratic process. They will lose the 
flexibility to form and reform alli- 
ances with others. Their  self-confi- 
dence will disappear, and they will 
become as dependent on the Court’s 
protection as they were once depen- 
dent on the Government’s protection. 
It seems to me that a two-third ma- 
jority in Parliament will give them 
better security than the close vote of 
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this Court on an issue vitally affect 
ing them, 


1962. Great powers may be 
used for the good as well as for the 
detriment of the people. An appre- 
hended abuse of power would not be 
a legitimate reason for denying unres- 
tricted amending power to Parliament, 
if the language of Article 368 so per- 
mits without stretch or strain. While 
construing the Constitution, it should 
be presumed that power will not be 
abused. (A. K. Gopalan v.. State (Su- 
pra) at pages 320-321 per Das J; Dr. 
N. B. Khare v. State of Delhi, 1950 
SCR 519 atp.526 per Kania C. J.= 
(ATR 1950 SC 211); In Re. Delhi Laws 
Act, (1951) SCR 747 at p. 1079 per 
Das J.,=(AIR 1951 SC 232).) There isa 
general presumption in favour of an 
honest and reasonable exercise of 
power. (State of West Bengal v. An- 
war Ali Sarkar), (1952) SCR 284 at 
page 301 per Patanjali Sastri J., =(AI? 
1952 SC 75). We should have faith in 
Parliament. It is responsible to the 
people; it cannot ignore any section of 
them for all time. 


1963. Repelling the abuse of 
power argument, Das J., observed: 


“(W)hat, I ask, is our protection 
against the legislature in the matter of 
deprivation of property by the exer- 
cise of the power of taxation? None 
whatever. By exercising its power of 
taxation by law, the State may de- 
prive us of almost sixteen annas in 
the rupee of our income. What, I ask, 
is the protection which our Constitu- 
tion gives to any person against the 
legislature in the matter of depriva- 
tion even of life or personal liberty. 
None, except the requirement of Arti- 
cle 21, namely, a procedure to be esta- 
blished by the legislature itself and 
skeleton procedure prescribed in Arti- 
cle 22...... What is abnormal if our 
Constitution has trusted the legisia- 
ture as the people of Great Britain 
have trusted their Parliament? Right 
to life and personal liberty and the 
right to private property still exist in 
Great Britain in spite of the supre- 
macy of Parliament. Why should ws 
assume or apprehend that our Par- 
liament...... should act like mad man 
and deprive us of our property with- 
out any rhyme or reason? After ali 
our executive government is responsi- 
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ble to the legislature and the legisla- 
ture is answerable to the people. Even 
_ if the legislature indulges in occasional 
vagaries, we have to put up with it 
for the time being. That is the price 
we must pay for democracy. But the 
apprehension of such vagaries can be 
no justification for stretching the lan- 
guage of the Constitution to bring it 
into line with our notion of what an 
ideal Constitution should be. To do so 
is not to interpret the Constitution but 
to make a new Constitution by un- 
making the one which the people of 
India have given to themselves. That, 
I apprehend, is not the function of 
the Court, 1954 SCR 587=(AIR 1954 
SC 92.)” 


1964. The argument of fear 
therefore is not a valid argument. Par- 
liament as a legislature is armed with 
at least two very vast powers in res- 
pect of war and currency. Any im- 
prudent exercise of these two powers 
may blow the whole nation into smi- 
thereens in seconds, but no court has 
so far sought to restrict those powers 
for apprehended abuse of power. De- 
mocracy is founded on the faith in 
self-criticism and  self-correction by 
the people. There is nothing to fear 


from a critical and cathartic demo- 
cracy. 
1965. The conflicts of the medi- 


aeval Pope and the Emperor put on 
the wane their power as well as their 
moral authority. Conditions in India 
today are not propitious for this Court 
to act as a Hildebrand. Unlike the 
Pope and the Emperor, the House of 
the People, the real repository of 
power, is chosen by the people. Jt is 
responsible to the people and they 
have confidence in it. The Court is not 
chosen by the people and is not res- 
ponsible to them in the sense in which 
the House of the People is. However, 
it will win for itself a permanent place 
in the hearts of the people and there- 
by augment its moral authority ii it 
can shift the focus of judicial review 
from the numerical concept of minority 
protection to the humanitarian cen- 
cept of protection of the weaker sec- 
tions of the people. 


1966. It is really the poor, 
starved and mindless millions who 
need the Court’s protection for secur- 
ing to themselves the enjoyment of 
human rights. In the ahsence of an 
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explicit mandate, the Court should 
abstain from striking down a consti- 
tutional amendment which makes an 
endeavour to ‘wipe out every tear from 
every eye’. In so doing the Court will 
not be departing from but will be up- 
holding the national tradition. The Bri- 
hadaranyaka Upanishad says: 


“Then was born the Law (Dhar- 
ma), the doer of good. By the law the 
es could control the strong.” (LIV, 
Look at the national emblem, the cha- 
kra and satyameva jayate. The cha- 
kra stands for motion; satyam is sacri- 
fice. The chakra signifies that the Con- 
stitution is a becoming. a moving 
equilibrium; satyam. is symbolic of the 
Constitution’s ideal of sacrifice and hu- 
manism. The. Court will be doing its 
duty and fulfilling its oath of loyalty 
to the Constitution in the measure 
judicial review reflects these twin 
ideals of the Constitution. 


Twenty-fourth Amendment 


1967. It consists of two rele- 
vant sections, sections 2 and 3. These 
sections have been drawn in the light 
of various judgments in Golaknath 
(supra). Section 2 adds clause (4) to 
Art. 13. As the majority decision in 
Golaknath had taken the view that 
Art. 13 (2) is 2 limitation on the 
amending power to take away or ab- 
ridge the fundamental rights, cl. (4) 
removes that limitation. Section 3 
consists of four clauses. Clause (a) 
substitutes the marginal note to the 
unamended Art. 368. The substituted 
marginal note reads as “Power of Par- 
liament to amend the Constitution and 
procedure therefor.” Clause (b) re- 
numbers the unamended Art. 368 as 
cl. (2) and adds. °], (1) to it. The new 
clause (1) calls the amending pewer as 
‘constituent nower’. It empowers Par- 
liament to amena ‘by way of addition, 
variation or repeal? any provision of 
the Constitution in accordance with 
the prescribed procedure. It opens with 
the well-known phrase “Notwithstand- 
ing anything in this Constitution” In 
the rerumbered clause (2) also, that is, 
the unamended Art 368, there is an 
amendment. Tt says that the President 
shal! give biz assent to the Bill. Clause 
(d) adds cl (3) te Art. 368. It orovides 
that nothing in Art 13 shall apply te 
any amendment wade under Ast 368. 


1973 


1968. It may be observed that 
except as regards the assent of the 
President to the Bill, everything else 
in the 24th Amendment was already 
there in the unamended Art. 368. I 
have already held to that effect earlier 
in this judgment. Accordingly, the 
amendment is really declaratory 
in nature. It removes doubts cast on 
the amending power by the majority 
judgment in Golaknath (supra). 1 am 
of opinion that the 24th Amendment 
is valid. 


1969. The unamended Arti- 
cle 368 imposed a procedural limit 
to the amending power. The amend- 


ing Bill could not become a part 
of the Constitution until it had 
received the assent of the President. 
I have held earlier that the President 
could withhold his assent. After the 
amendment the President cannot with- 
hold assent. The procedural restrictions 
are a part of Art. 368. The unamend- 
ed Article 368 provided for its own 
amendment. It was accordingly open 
to Parliament to amend the procedure. 
So I find no difficulty in upholding 
the amendment that the President 
“shall give his assent to the Bill”. 


1970. One thing more. Let us 
assume for the sake of argument that 
the amending power in the unamend- 
ed Art. 368 was subject to certain in- 
herent and implied limitations. Let us 
also assume that it was restricted by 
the provisions of Art. 13 (2). The un- 
amended Art. 368 would impliedly 
read as “subject to Art. 13 (2) and any 
inherent and implied limitations.” So 
the restrictions imposed by Art. 13 (2) 
and inherent and implied limitations 
were a part of the body of Art. 368. 
As Article 368 is itself liable to amend- 
ment, these restrictions are now re- 
moved by Parliament for they will fall 
within the ambit of the word “amend- 
ment”, The phrase “notwithstanding 
anything in this Constitution” in the 
newly added cl. (1) of Art. 368 is apt 
to sweep away all those restrictions. 
In the result, the amending power is 
now free of the incubus of Art. 13 (2) 
and inherent and implied limitations, 
if any. 


1971. In my opinion. the whole 
of the 24th amendment is perfectly 
valid. 
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Section 2 of the 25th Amendrnent 


1972. Section 2 amends Arti-. 
cle 31 (2). The unamended Art. 31 (2) 
obligated the State to pay ‘compensa- 
tion’ for any property acquired or re- 
quisitioned by it. Section 2 substitu- 
tes the word “compensation” by the 
words “an amount’. It also provides 
that the amount fixed by law or de- 
termined in accordance with the prin- 
ciples prescribed by law may be “given 
in such a manner as may be specified 
in such law.” 


1973. The last part of the main 
part of the amended Art. 31 (2) also 
states that 


“No such law shall be called in 
question in any Court on the ground 
that the amount so fixed or determin- 
ed is not adequate or that the whole 
or any part of such amount is to be 
given otherwise than in cash.” 


1974. A proviso has also been 
added to Art. 31 (2). According to the 
proviso, while making any law pro- 
viding for the compulsory acquisition 
of any property of educational institu- 
tion, established and administered by a 
minority referred to in cl. (1) of Arti- 
cle 30, the State shall ensure that the 
amount fixed by or determined under 
the law is such as would not restrict 
or abrogate the rights guaranteed 
under that clause. 


1975. Section 2 adds cl. (2B) to 
Art. 31. Clause (2B) states that the 
provisions of Art. 19 (1) (f) shall not 


affect any law referred to in the 
amended Article 31 (2). 
1976. The birth of 5S. 2 is 


dictated by the history of Art. 31 (2). 
Article 24 of the Draft Constitution 
became Art. 31 (2). Article 24 was 
moved by Jawaharlal Nehru in the 
Constituent Assembly on September 
10, 1949. Then he said that compensa- 
tion could not be questioned 


“except where it is thought that 
there has been a gross abuse of law, 
where in fact there has been a fraud 
on the Constitution.” 9 CAD 1193. 


His construction of Art. 24 received 

support from Sri Alladi Krishnaswami 
Ayyar and Sri K. M. Munshi. Sri K.M. 
Munshi narrated his personal exneri- 
ence. In 1938 the Bombay Government 
acquired the Bardoli lands. In one case 
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the property acquired wa: worth over 
rupees five tats. It was sold during 
the Non-e-cperation Movement to an 
ola Diwan of a native State for some- 
thing Uke Rs. 6000/-. The income from 
that property was about Rs. 80,000/- 
a vear. The Diwan had received that 
income for about 10 years. The Bom- 
bay Legislature acquired the property 
by paying compensation equal to the 
amount invested by the Diwan in the 
property plus 6%. In direct opposition 
to the manifest intention of the Con- 
stitution-makers, this Court held that 
the word “compensation” in Art. 31 
(2) means “full cash equivalent”. (The 
State of West Bengal v. Mrs. Bela 


Banerjee) (1954) SCR 558 = (AIR 
1954 SC 170). 
1977. To give effect to the 


intention of the Constitution-makers, 
Art. 31 (2) was amended by the 24th 
Amendment to the Constitution in 
1955. The 4th Amendment added to 
Art. 31 (2) these words: 

“and no such law shall be called 
in question in any court on the ground 
that the compensation provided by 
law is not adequate.” 


The effect of the 4th amendment was 
considered by this Court in P. Vajra- 
velu v. Special Deputy Collector, 
Madras, (1965) 1 SCR 614=(AIR 1965 
SC 1017). Subba Rao, J. said: 

“The fact that Parliament used 
the same expressions, namely, ‘com- 


pensation’ and ‘principles’ as were 
found in Art. 31 before the amend- 


ment is a clear indication that it ac- 
cepted the meaning given by this 
Court to those expressions in Mrs. 
Bela Banerjee’s case. It follows that 
ə Legislature in making a law of ac- 
quisition or requisition shall provide 
for a just equivalent of what the 
owner has been deprived of or specify 
the principles for the purpose of ascer- 
taining the ‘just equivalent’? of what 
the owner has been deprived of. If 
Parliament intended to enable a Legis- 
lature to make such a law without 
providing for compensation so defined, 
it would have used other expressions 
like ‘price’, ‘consideration’ ete.”* 


1978, Regarding the amend- 
ment he said 

(A) more reasonable 
tation is that neither 


“Ibid at page 626. 


interpre- 
the prin- 


A. 5. i. 


ciples prescribing the ‘just equivalent’ 
nor the ‘just equivalent’ can be ques- 
tioned by the Court on the ground of 
the inadequacy of the compensation 
fixed or arrived at by the working of 
the principles. To illustrate, a law is 
made to acquire a house; its value at 
the time of the acquisition has to be 
fixed; there are many modes of valua- 
tion, namely, estimate by an engineer, 
value reflected by comparable sales, 
capitalisation of rent and similar 
others. The application of different 
principles may lead to different results. 
The adoption of one principle may 
give a higher value and the adeption 
of another principle may give a lesser 
value. But none the less they are prin- 
ciples on which and the manner in 
which compensation is determined. 
The Court cannot obviously say that 
the law should have adopted one prin- 
ciple and not the other, for it relates 
only to the question of adequacy. On 
the other hand, if a law lays down 
principles which are not relevant to 
the property acquired or to the value 
of the property at or about the time 
it is acquired it may be said that they 
are not principles contemplated by 
Art. 31 (2).” (1965) 1 SCR 614 at p. 627 
=(ATR 1965 SC 1017 (Supra) ). 


1979, In Union of India v. 
Metal Corporation, 1967-2 SCR 255 at 
pp. 264-265 = {ATR 1967 SC 637) 
Subba Rao J. spoke again on the im- 
plications of the Fourth Amendment. 
He said: 

“The law to justify itself has to 
provide for the payment of a ‘just 
equivalent’ to the land acquired or lay 
down principles which will lead to 
that result. If the principles laid down 
are relevant to the fixation of com- 
pensation and are not arbitrary, the 
adequacy of the resultant product can- 
not be questioned in a court of law. 
The validity of the principles judged 
by the above tests falls within judicial 
scrutiny, and if they stand the tests, 
the adequacy of the product falls out- 
side its jurisdiction.” 


19890. These two decisions 
neutralised the object of the 4th 
Amendment. In State of Gujarat v. 
Shantilal Mangaldas, (1969) 3 SCR 341 
= (AIR 1969 SC 634) this Court over- 
ruled the Metal Corporation. Shah J. 
said at page 363 of the Report: 


1973 


“Right to compensation in the 
view of this Court was intended by 
the Constitution to be a right to a just 
equivalent of the property of which 
a person was deprived. But the just 
equivalent was not capable of precise 
determination by the application of 
any recognised principles. The deci- 
sions of this Court in the two cases 
—Mrs. Bela Banerjee’s case and Subodh 
Gopal Bose’s case—were therefore like- 
ly to give rise to formidable problems, 
when the principles specified by the 
Legislature as well as the amounts de- 
termined by the application of those 
principles were declared justiciable. 
By qualifying ‘equivalent’ by the ad- 
jective ‘just’ the enquiry was made 
more controversial; and apart from the 
practical difficulties the law declared 


by this Court also placed serious ob- 
stacles in giving effect to the directive 
principles of State policy incorporated 
in Art. 39.” (emphasis added). 

He added: 


“Tf the quantum of compensation 
fixed by the Legislature is not liable 
to be canvassed before the Court on 
the ground that it is not a just equi- 
valent, the principles specified for de- 
termination of compensation will also 
not be open to challenge on the plea 
that the compensation determined by 
the application of those principles is 
not a just equivalent...... (I)t does not 
mean however that something fixed or 
determined by the application of spe- 
cified principles which is illusory or 
can in no sense be regarded as compen- 
sation must be held by the Courts, for, 
to do so would be to grant a charter 
of arbitrariness, and permit a device 
to defeat the constitutional guarantee 
sateen A challenge to a statute that the 
principles specified by it do not award 
a just equivalent will be in clear vio- 
lation of the constitutional declaration 
that adequacy of compensation provid- 
ed is not justiciable.” (1969) 3 SCR 
341 at pp. 365-366 = “(AIR 1969 SC 
634). 


1981. Shantilal Mangaldas 
transfused blood in the 4th Amend- 


ment made anaemic by Vajravelu and 
Metal Corporation. But soon thereafter 
came the majority decision in R. C. 
Cooper v. Union of India, (1970) 3 
SCR 530=(AIR 1970 SC 564). Cooper 
in substance overruled Shantilal Man- 
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galdas and restored the old position. 
More, it also added the test of Arti- 
cle 19 (1) (£) to valid acquisition of 
property. These decisions of the Court 
constrained Parliament to enact S. 2 
of the 25th Amendment. 


1982. Having regard to this 
history, it will not be proper to im- 
port the concept of compensation in, 
Article 31 (2). Section 2 has substi- 
tuted the word ‘compensation’ by; 
the word ‘amount’ at every rele- 
vant place in Art. 31 (2). The Court, 
should not minimize or neutralize its! 
operation by introducing notions taken! 
fromor inspired by theold Art. 31 (2) 
which the words of S. 2 are intended 
to abrogate and do abrogate. 


1983. According to Webster’s 
Dictionary on Synonyms (Ist Edn. 


page 47) the word ‘amount’ means 
‘sum, total, quantity, number, aggre- 
gate. whole’. According to the 


Shorter Oxford English Dictionary, 
the word ‘principle, means ‘that from 
which something takes its rise, origi- 
nates or derives’. The word ‘adequate’, 
according to the same Dictionary, 
means ‘equal in magnitude or extent, 
commensurate in fitness, sufficient, 
suitable’. According to the Words and 
Phrases (Permanent Ed. Vol. II, p. 363) 
the word 


‘adequate’ sometime means that 
which is equal to the value; but in its 
primary and more properly signifi- 
cance nothing can be said to be ade- 
quate which is not equal to what is 
required, suitable to the case or oc- 
casion. wholly sufficient, proportionate 
and satisfactory.” 


1984. Unlike ‘compensation’ 
the word ‘amount’ is not a term of 
art. It bears no specific legal meaning. 
The amount fixed by law or determin- 
ed in accordance with the principles 
specified by law may be paid partly 
in cash and partly in kind. In such a 
case it may often be difficult to quan- 
tify the aggregate value of the cash 
and the thing given. Again, the amount 
may be paid in such a manner as may 
be specified in the law. Thus the law 
may provide for payment of the 
amount over a long period of years. 
Article 19 (1) (£) shall now have no 
Impact on Art. 31 (2). Having regard) 
to all these circumstances it is, I think. 
not permissible to import the notion 


i 
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jor reasonableness in Art. 31 (2) as 
amended by S. 2. The phrase ‘princi- 
ples on which and the manner in 
which the compensation is to be de- 
termined and given’ in the old Arti- 
cle 31 (2) is now substituted by the 
phrase ‘amount which may be deter- 
mined in accordance with such prin- 
ciples and given in such a manner as 
may be specifiedinsuch law’. As the 
word ‘compensation’ found place in 
the former phrase, the Court has held 
that the principles should be relevant 
to ‘compensation’, that is, to the ‘just 
equivalent’ of the property acquired. 
That phrase is no more there now in 
Art. 31 (2). The notion of ‘the rele- 
vaney of principles to compensation’ 
is jettisoned by S. 2. Obviously, where 
the law fixes the amount, it cannot 
be questioned in any court on the 
ground that it is not adequate, that is 
not equal to the value of the property 
acguired or requisitioned. The legis- 
lative choice is conclusive. It would 
accordingly follow that the amount 
determined by the principles specified 
in the law is equally unquestionable 
in courts. 

1985. The newly added proviso 
to Art. 31 (2)appears to me to forti- 
fy this construction. According to the 
proviso, the law providing for com- 
pulsory acquisition of any property 
of an educational institution which 
would receive the protection of cl. (1) 
of Art. 30, should ensure that the 
amount fixed by or determined under 
it for the acquired property would not 
restrict or ‘abrogate’ the right guar- 


anteed under that clause. Now, the 
object of a proviso is to take out 
something which is included in the 
main part of a provision. So ‘the 
amount payable under the main part 
of the amended Art. 31 (2) may be 
such as would ‘abrogate’ the right of 
property of all and sundry. According- 
ly it is not permissible to import in 


the amended Article 31 (2) the 
notions of ‘arbitrary amount’ or 
‘illusory amount’ or ‘fraudulent 


amount’. Assome amount must be paid 
the law may be virtually confiscatory, 
but not literally confiscatory. The 
position now is akin to the legal posi- 
tion in S. 25 of the Contract Act. 
Under that provision the adequacy of 
consideration negotiated by the con- 
. tracting parties cannot be questioned 
in court. Most trifling benefit or de- 


triment is sufficient. There is however 
this difference between S. 25 and 
Art. 31 (2). While the consideration is 
settled by the contracting parties, the 
amount payable for the acquisition or 
requisitioning of property is settled by 
the legislature. Like the former, the 
latter is also not to be questioned in 
courts. ; 

1986. Article 31 (2) is distin- 
guishable from Arts. 31-A, 31-B and 
31-C. While some amount is payable 
under a law protected by Art. 31 (2), 
no amount whatsoever may be paid 
under a law protected by Arts. 31A, 
31~B and 31-C. The former may be vir- 
tually confiscatory; the latter may be, 
wholly confiscatory. The amount fixed 
by law or determined in accordance 
with the principles in such a law is 
now not justiciable even though it 
may seem to be an ‘arbitrary amouni’ 
or ‘illusory amount’ or ‘fraudulent 
amount’ by the measure of compensa- 
tion. The ouster of judicial oversight 
does not imply that the legislature 
would act whimsically. The value of 
the property acquired or requisitioned, 
the nature of the property acquired 
or requisitioned the circumstances in 
which the property is being ac- 
quired or requisitioned and the 
object of acquisition or , requisi- 
tion will be the guiding princi- 
ples for legislative determination of 
amount. The second principle may in- 
volve, inter alia, consideration of the 
income already received by the owner 
of the property and the social contri- 
bution to the value of the property 
by way of public loans at lower rates 
of interest, cheap state supply of en- 
ergy and raw materials, subsidies and 
various kinds of protection, ete. It 
should be remembered that the value 
of a property is the resultant of the 
owner’s industry and social contribu- 
tion. The owner ought not to receive 
any amount for the value contributed 
by society. He is entitled to payment 
for his own contribution. The third 
principle will include the element of 
social justice. It is thus wrong to say 
that on my interpretation of Art. 31 
(2) the legislatures will act arbitrarily 
in determining the amount. The amend- 
ed Art. 31 (2) does not remove the bar 
of Art. 14. If the amount paid to the 
owner of property is in violation of 
the principles of Art. 14, the law may 
even now be struck down. Although 





1973 


the amended Art. 31 (2), according to 
my construction of it, will abrogate 
the right of property, it is constitu- 
tional as it falls within the scope of 
the 24th Amendment which I have 
held to be constitutional. 


Section 3 of the 25th Amendment 


1987. Section 3 adds Art. 31-C 
to Part III of the Constitution. It 
reads: 


“Notwithstanding anything con- 
tained in Article 13, no law giving ef- 
fect to the policy of the State towards 
securing the principles specified in 
clause (b) and clause (c) of Art. 39, 
shall be deemed to be void on the 
ground that it is inconsistent with or 
takes away or abridges any of the 
rights conferred by Article 14, Arti- 
cle 19 or Article 31; and no law con- 
taining a declaration that it is for giv- 
ing effect to such policy shall be call- 
ed in question in any court on the 
ground that it does not give effect to 
such policy. 

Provided that where such law is 
made by the Legislatures of a State, 
the provisions of this article shall not 
apply thereto unless such law, having 
been reserved for the consideration of 
the President, has received his assent.” 


1988. Section 3, like Section 2, 
is made under Art. 368 as amended by 
the 24th Amendment. The provisions 
of Art. 31-C fall within the scope of 
the amended Art. 368, and its validity, 
too, cannot be assailed. 


1989. It is pointed out by Sri 
Palkhiwala that Art. 31-C authorises 
State Legislatures and Parliament as 
a legislative body to make laws con- 
travening the rights conferred by 
Arts. 14, 19 and 31 and that it, in 
effect, delegates the power of making 
amendments in those articles. Pointed- 
ly. the argument is that the Parlia- 
ment as the constituent power has 
delegated the constituent power to the 
Parliament as a legislative body and 
the State Legislatures. 


1990. It is also stressed that 
the second part of S. 3 arms the legis- 
latures with the absolute power of 
sheltering laws which violate Arts. 14, 
19 and 31 and have no relation to the 
principles specified in Art. 39 (b) and 
c). 

1991, The second part prohi- 
bits any court from inquirying whe- 
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ther the law protected by Art. 31-C 
has relevancy to Art.39 (b) and {ci 
if it contains a declaration that u. 
gives effect to the policy specified in 
that provision. Howsoever shorking 


it may seem, it is not an ivn- 
novation. You will find several 


articles having a close resemblance to 


it. Article 77 (2) provides that the 
validity of an order or instrument 
which is authenticated as provided 


therein ‘shall not be called in question 
on the ground that it is not an order 
or instrument made or executed by 
the President.’ A similar provision is 
made in Art. 166 (2) in relation to the 
Governor. Article 108 (1) provides that 
if any question arises as to whether 
a member of either House of Parlia- 
ment has become subject to any of the 
qualifications mentioned in Art. 102 
(1), the question shall be decided by 
the President and ‘his decision shall 
be final.’ A similar provision is to be 
found in Art. 192 (1) as regards the 
members of the State Legislature with 
respect to the decision of the Gover- 
nor. Article 311 (2) gives a right of 
hearing to an employee sought to be 
dismissed or removed or reduced in 
rank. Clause (b) of the proviso to the 
article enacts that where the. appoint- © 
ing authority is satisfied that for some 
reason it is not reasonably practicable 
to hold such inquiry, the pre-requisite 
of hearing may be dispensed with. 
Clause (3) of Art. 311 then enacts that 
if a question arises whether it is rea- 
sonably practicable to hold an inquiry, 
‘the decision thereon of the authority 
OAT shall be final’. Article 329 (a) 
enacts that notwithstanding anything 
in the Constitution the validity of any 
law relating to the delimitation of 
constituencies or allotment of seats to 
such constituencies made or purport- 
ing to be made under Art. 327 or Arti- 
cle 328 shall not be called in question 
in any court. Like these articles, the 
second part of S. 3 excludes judicial 
review to a limited extent. - 
1992. The main part of Arti- 
cle 31C consists of two parts. The first 
part provides that no law giving effect 
to the policy of the State towards 
securing the principles specified in 
Art. 39 (b) and (c) shall be deemed te 
be void on the ground that it is in- 
consistent with or takes away or 
abridges any of the rights conferred 
by Arts. 14, 19 and 31. The first part 
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may’ be split up into two: (a) giving 
effect’ to the policy of the State to- 
wards,’securing (b) the principles spe- 
cified ‘in “Art. 39 (b) and (c). Under the 
first part the Court hes to see two 
things before a particular law can 
receive protection of Art. 31-C. Firstly, 
the law must have relevancy to the 
principles specified in Art. 39 (b) and 
(c); secondly, the law should give 
effect to those principles. Article 39 
(b) provides that the State shall strive 
to secure that ‘the ownership and con- 
trol of the material resources of the 
community are so distributed as best 
to subserve the common good. Arti- 
ele 39 (c) urges the State to strive to 
secure that the operation of the econo- 
mic system does not result in the con- 
centration of wealth and means of 
production to the common detriment. 
It may be observed that ‘subserve the 
common good’ in cl. (b) and ‘common 
detriment’ in cl. (c) raise questions of 
fact. Now, it is possible to imagine a 
state of affairs where a law having 
relevancy to the principles specified 
in Art. 39 (b) and (c) may not appear 
to the Court to subserve the common 
good or to prevent common detriment. 
Such a law will not prevail over Arti- 
cles 14, 19 and 31. Thus the first part 
retains the Court’s power to decide 
the legal question of the law’s rele- 
vancy to the principles specified in 
Article 39 (b) and (c) as well as the 
factual question of the law’s efficacy 
to subserve the common good or to 
prevent common detriment. It can 
test the ends as well as the means of 
the law. 


1993. Coming to the second 
part, it excludes judicial review ‘on 
the ground that (the law) does not 
give effect to such policy’. So the law 
cannot be challenged on the ground 
that the means adopted by the law 
are not sufficient to subserve the 
common good and prevent common 
detriment. In other words, the suffi- 
ciency of the laws efficacy alone is 
made non-justiciable. The Court still 
retains power to determine whether 
the law has relevancy to the distribu- 
tion of the ownership and control of 
the material resources of the commu- 
nity and to the operation of the eco- 
nomic system and concentration of 
wealth and means of production. If 
the Court finds that the law has no 
such relevancy, it will declare the 
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law void if it offends the provisions; 
of Articles 14, 19 and 31. 


1994, The fate of a provision 
included in a law containing the re- 
quisite declaration but having no rele- 
vancy as discussed will be no better. 
It will also be void if it offends 
against Articles 14, 19 and 31 unless 
it is subordinate, ancillary or conse- 
quential to any provision having such 
relevancy or forms an integral part 
of the scheme of such provision. 


Delegation of Amending Power 


1895. As Article 368 (2) as 
now amended provides that ‘only’ 
Parliament may amend the Constitu- 
tion by the prescribed procedure, it 
is Said that Parliament may not dele- 
gate the constituent power to any ex- 
traneous authority. It is not necessary 
to decide this question. Assuming that 
Parliament may not delegate the cons- 
tituent power, the question still re- 
mains whether Article 31-C authorises 
the State Legislatures and Parliament 
as a legislative body to amend any 
part of the Constitution, 


1996, The power of the Parlia- 
ment and State Legislatures to make 
a law with respect to the principles 
specified in Article 39 (b) and (c) is 
derived from Article 246 read with 
Lists I, IL and III of the Seventh 
Schedule. Their legislative power is 
however not absolute. It is restricted 
by various fundamental rights includ- 
ing those in Articles 14, 19 and 31, 
for Article 13 (2) expressly prohibits 
the legislatures from making a law 
which will be violative of those 
rights. 


1997. What does Article 31-C 
seek to do? One, the non obstante 
clause in Article 31-C removes the 
bar of Article 13 (2) against law-mak- 
ing with respect to. the principles 
specifiec. in Article 39 (b) and (c). The 
bar, however, is not removed in res- 
pect of all the fundamental rights. It 
is removed in respect of the rights in 
Articles 14, 19 and 31 only. Second, 
Articles 14, 19 and 31 remain opera- 
tive as a bar against law-making with 
respect to all matters other than the 
principles specified in Article 39 (b) 
and (c) They are in partial eclipse 
as regards laws having relevancy to 
the principles specified in Article 39 
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(b) and (c). This is the true nature 
and character of Article 31-C. We 
should be guided by what it really 
does and not by how it seems, by its 
effect and not by its semantic garb. 
Looked at in this manner, Art. 31-C, 
is in the nature of a saving clause to 
Articles 14, 19 and 31. Instead of be- 
ing placed at the end of each of these 
articles, it is placed at one place for 
the sake of drafting elegance and 
economy. As a saving clause, Arti- 
cle 31-C saves certain kinds of laws 
from destruction at the hands of Arti- 
eles 14, 19 and 31. 


1988. This effect is brought 
about directly and immediately’ by 
the choice of the constituent power 
expressed in Article 31-C itself and 
not by the laws which claim its pro- 
tection. Those laws do not expressly 
or impliedly take away or abridge the 
rights in Articles 14, 19 and 31. The 
constituent power itself has brought 
about that effect through Art. 31-C. 
There is therefore no delegation of 
the constituent power. In Harishankar 
Bagla v. State of Madhya Pradesh, 
(1955) 1 SCR 380=(AIR 1954 SC 465) 
this Court has considered the ques- 
tion of delegation of legislative power. 
Section 3 of the Essential Supplies 
(Temporary Powers) Act, 1946 enabl- 
ed the Central Government to make 
orders for maintaining or increasing 
supplies of any essential commodity 
or for securing for their equitable 
distribution and availability at fair 
prices and for regulating er prohibit- 
ing the production, supply’ and distri- 
bution thereof and ` trade and com- 
merce therein. Section 6 provided 
that any order made under Section 3 
would have effect notwithstanding 
anything inconsistent therewith con- 
tained in any enactment other than 
the Act or any instrument having 
effect by virtue of any enactment 
Other than the Act. It was argued be- 
fore the High Court that Section 6 
delegated legislative power to the 
Central Government because an 
order made under Section 3 had the 
effect of repealing an existing law. 
The High Court accepted the argu- 
ment. But on appeal this Court re- 
versed the judgment of the High 
Court and held that Section 6 did 
not delegate legislative power. The 
Court said: . 
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“The effect of Section 6- certainly , 
is not to repeal any ‘one’ of,those 
laws. or abrogate them. Its objeét is 
simply to by-pass them where they 
are inconsistent with the provisions of 
the Essential Supplies (Temporary 
Powers) Act, 1946 or the orders made 
thereunder. In other words, the 
orders made under Section 3 would: 
be operative in regard to the essential 
commodity covered by the Textile 
Control Order wherever there is re- 
pugnancy in this Order with the exist- 
ing laws and to that extent the exist- 
ing laws with regard to those com- 
modities will not operate. By-passing 
a certain law does not necessarily 
amount to repeal or abrogation oz 
that law. That law remains unrepeal- 
ed but during the continuance of the - 
order made under Section 3 it does 
not operate in that field for the time 
being. The ambit of its operation is 
just limited without there being any 
repeal of any one of its provisions. 
Conceding, however, for the sake of 
argument that to the extent of a re- 
pugnancy between ar order. made 
under Section 3, and the’ provisions 
of an existing law...... the existing 
law stands repealed by implication, 


it seems to us that the repeal is not œ 


by any Act of the Parliament itself. 
By enacting Section 6 Parliament it- 
self has declared that an order made 
under Section 3 shall have effect not- 
withstanding any inconsistency in this 
order with any enactment other than 
that Act. This is not a declaration 
made by the delegate but the Legis- 
lature itself has declared its will that 
way in Section 6. The abrogation or 
the implied repeal is by force of the 
erder made by the delegate under 
Seetion 3. The power of the dele- 
gate is only te make an order under 
Section 3. Once the delegate has 
made that order its power is exhaust- 
ed. Section 6 then steps in wherein 
the Parliament has declared that as 
soon as such an order comes into þe- 
ing that will have effect notwith- 
standing any inconsistency therewith 
contained in- any enactment other 
than this Act...... There is no delega- 
tion involved in the provisions of 
section 6 at all...... 1955-1 SCR 380 
at pp. 391-392=(AIR 1954 SC 465). 
1999. These observations 
squarely apply to the provisions of 
Article 31-C. I accordingly hold that 
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there is no delegation of the consti- 


tuent power. 


2000. Since the laws claiming 
protection of Article 31-C themselves 
do not work an amendment in Arti- 
cles 14, 19 and 31 it is not necessary 
that they should pass through the 
procedure prescribed in Art. 368. 


The meaning of ‘distributed’ in 
Article 39 (b) 


2001. Sri Palkhiwala has 
submitted that the nationalisation of 
property is not contemplated by the 
word ‘distributed’ in Article 39 
But the question does not directly 
arise at this stage. It will be consi- 
dered at depth when the constitution- 
ality of various Acts which claim the 
protection of Article 31-C is examin- 
ed by this Court. I will accordingly 
not express any final opinion on the 
meaning of the word ‘distributed’. It 
will be sufficient at this stage to refer 
to certain aspects briefly. The State is 
the representative and trustee of the 
people. A nationalised property is vest- 
ed in the State. Through the State, the 
entire people collectively may be said 
to own property. It may be said that 
in this way the ownership of the 
nationalised property is distributed 
amongst the people represented by the 
State. (See Essays in Fabian Socialism, 
Constable & Co. Ltd., 1949 Edn; p. 40; 
C. E. M, Joad, Introduction to Modern 
Political Theory, Oxiord University 
Press. 1959, pp. 49-50; W. A. Robson, 
Nationalised Industry and Public 
Ownership, George Alien and Lenwin 
Ltd., 1960, pages 461, 462, 476, 477 and 
485). 

2002. The draft Article 31 (ii) 
became Art. 39 (b). Prof. K. T. Shah 
moved an amendment to the draft arti- 
cle to this effect: 

“that the ownership, control and 
management of the natural resources 
of the country in the shape of mines 
and minerals, wealth, forests, rivers 
and flowing waters as well as in the 
shape of the seas along the coast of the 
country, shall be vested in and belong 
to the country collectively and shall 
be exploited and developed on behalf 
of the community by the State as re- 
presented by the Central or Provin- 
cial Governments or local governing 
authority or statutory corporation as 
may be provided for in each case by 
Aet of Parliament’, 7 CAD 506. 


(b). ' 


A: I. R. 


2003. Replying to Prof. K. T 
Shah, Dr. B. R. Ambedkar said: 

“With regard to his other amend- 
ment, viz, substitution of his own 
clause for sub-clause (ii) of Art. 31, 
all I want to say is this that I would 
have been quite prepared to consider 
the amendment of Prof. Shah if he 
had shown that what he intended to 
do by substitution of his own clause 
was not possible to be done under the 
language as it stands. So far as I am 
able to see, I think the language that 
has been used in the Draft is much 
more extensive language which in- 
cludes the propositions which have 
been moved by Prof. Shah, and I 
therefore do not see the necessity”, 7 
CAD 518. 


2004. In Dr. Ambedkar’s view 
the nationalisation of property is in- 
cluded in the word ‘distributed’ in 
Article 39 (b). 


29th Amendment 


2005. This amendment has 
added to the Ninth Schedule the 
Kerala Land Reforms (Amendment) 


Act, 1969 (Kerala Act 35 of 1969) and 
the Kerala Land Reforms (Amend- 
ment) Act, 1971 (Kerala Act 25 of 
1971). The effect of the inclusion of 
these Acts in the Ninth Schedule is 
that the Acts get the protection of 
Article 31-B. The argument of Sri 
Palkhiwala is twofold. First, Arti- 
cle 31-B is inextricably dovetailed 
with Article 31-A and that according- 
ly any law which is included in the 
Ninth Schedule should be connected 
with agrarian reforms which is the 
Object of Article 31-A. If a law in- 
cluded in the Ninth Schedule is not 
related to agrarian reforms, it can- 
not by-pass Articles 14, 19 and 31. It 
is not possible to accept this argu- 
ment. In State of Bihar v. Kamesh- 
war Singh, 1952 SCR 889=(AIR 1952 
SC 252), Patanjali Sastri C. J., re- 
jected this limited meaning of Arti- 
cle 31-B. The learned Chief Justice 
observed: 


“There is nothing in Article 31-B 
to indicate that the specific mention 
of certain statutes was only intended 
to illustrate the aplication of the gene- 
ral words of Article 31-A. The opening 
words of Art. 31-B are not only intend- 
ed to make clear that Art. 31-A shouid 
not be restricted in its application by 
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reason of anything contained in Arti- 
cle 31-B and are in no way calculat- 
ed to restrict the application of the 
latter article or of the enactments re- 
ferred to therein to acquisition of 
estates.’’* 

2006. 
state of Madhya 
1020 at p. 1037=(AIR 
Mahajan J., said: 

“In my opinion, 

far from supporting 
raised negatives it. 
cifically validates certain Acts men- 
tioned in the Schedule despite the 
provisions of Article 31-A and is not 
illustrative of Article 31-A, but stands 
independent of it.” 
(See also N. B. Jeejeebhoy v. Assis- 
tant Collector, Thana, (1965) 1 SCR 
636 at page 648=(AIR 1965 SC 1096), 
per Subba Rao, J.). 

2007. The next argument is 
thatthe two Kerala Acts which abro- 
gate the fundamental rights of property 
are void because the amending power 
in Article 368 cannot be used for that 
purpose. I have already rejected this 
argument in connection with the 24th 
and 25th Amendments. So nothing 
more need be said about it. I hold 
that the 29th Amendment is valid. 


2008. Let the 
discussion: 

(1) The majority decision in Go- 
laknath is not correct and should pe 
overruled. 

(2) The word ‘amendment’ in 
Article 368 is broad enough to autho- 
rise the varying, repealing or abrogat- 
ing of each and every provision in 
the Constitution including Part III. 

(3) There are no inherent and 
implied limitations on the amending 
power in Art. 368. 


In Visheshwar Rao v. 
Pradesh, 1952 SCR 
1952 SC 252), 


the observation 
the contention 
Article 31-B spe- 


me summarise 


(4) The 24th, 25th and 29th 
Amendments are valid in their en- 
tirety. 

(5) According to Article 31 (2), 


the amount fixed by law or determin- 
ed in accordance with the principles 
prescribed by such law for the ac- 
quired or requisitioned property can- 
not be questioned in any Court. 

(6) The last part of Article 31 (c) 
does not oust the jurisdiction of 
Courts to examine whether the im- 
pugned law has relevancy to the dis- 


*Ibid, at pages 914-915. 
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tribution of the ownership and control 
of the material resources of the com- 
munity or to the operation of the eco- 
nomic system and the concentration 
of wealth and means of production. 


CHANDRACHUD, J.: 2009. I 
wanted to avoid writing a separate 
judgment of my own but such a choice 
seems no Jonger open. We sat in full 
strength of 13 to hear the case and I hop- 
ed that after a free and frank exchange 
of thoughts, I will be able to share the 
views of someone or the other of my 
esteemed Brothers. But, we@were over- 
taken by adventitious circumstances. 
Counsel all round consumed so much 
lime to explain their respective points of 
view that very little time was left for us 
to elucidate ours. And the time factor 
threatened at one stage to assume propor- 
tion as grave as the issues arising in the 
case. The Court, very soon will be 
poorer by the retirement of the learned 
Chief Justice and that has set a date-line 
for the judgment. There has not been 
enough time, after the conclusion of the 
arguments, for an exchange of draft 
judgments amongst us all and I have had 
the benefit of knowing fully the views 
of only four of us. I deeply regret my 
inability to share the views of the learn- 
ed Chief Justice and of Hegde J., on 
some of the crucial points involved in 
the case. The views of Ray J. and Pale- 
kar J. are fairly near my own but I 
would prefer to state my reasons a little 
differently. It is tall to think that after 
so much has been said by so many of 
us, I could still present a novel point of 
view but that is not the aim of this judg- 
ment. The importance of the matter 
under consideration would justify a per- 


sonal reflection and it is so much more 


satisfactory in a matter ridden, albeit 
wrongly, with political overtones, to 
state one’s opinion firmly and frankly so 
that one can stand one’s ground without 
fear or favour. 


2010. I do not propose to pin- 
point every now and then what the vari- 
ous counsel have urged before us, for I 
apprehend that a faithful reproduction 
of all that has been said will add to the 
length, not necessarily to the weight, of 
this judgment. However, lest I may be 
misunderstood, particularly after the 
earlier reference to the counsel consum- 
ing so much time, let me in fairness say 
that I acknowledge with greatitude the 
immense contribution of the learned 
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counsel to the solution of the intricate 
problems which arise for decision. Such 
brilliance, industry, scholarship and preci- 
sion as characterised the arguments of 
Mr. Palkhivala, the learned Attorney- 
General, the learned Advocate-General 
of Maharashtra and the learned Solici- 
tor-General are rarely to be surpassed. 
What my judgment contains is truly 
theirs — if this the least be good, the 
praise be theirs, not mine. 


2011. Lester Barnhardt  Orfield, 
an extreme exponent of the sovereignty 
of amending power under Article V of 
the American Constitution, has described 
that power as ‘sui generis.’ I will borrow 
that expression to say that the whole 
matter before us is truly sui generis. 
The largest Bench sat for the longest 
time to decide issues described as being 
of grave moment not merely to the 
future of this country but to the future 
of democracy itself. For a proper under- 
standing of the meaning and scope of 
the amending provisions contained in 
Article 868 of our Constitution, we were 
invited to consider parallel clauses in 
the Constitutions of 7] countries of the 
world spread far and wide, with conflict- 
ing social and political philosophies. We 
travelled thus to new lands like Bolivia, 
Costa Rica, El Salvador, Gautemala 
Honduros, Liberia, Nicaragua, Paraguay, 
Uruguay and Venezuela. Constitutional 
sojourns to Australia, Canada, Ceylon, 
France, Germany, Ireland, Switzerland, 
U. S. S. R. and U. S. A. were of course 
of frequent occurrence. These ex- 
cursions were interesting but not pro- 
portioned to their utility, for I believe 
there is no international yardstick with 
which to measure the width of an amend- 
ing power. 

2012. We were then taken 
through the writings of scores of scho- 
lars, some of whom have expressed their 
beliefs with a dogmatism not open to a 
Judge. There was a faint controversy 
regarding the credentials of some of 
them, but I will mention the more-often 
quoted amongst them, in order to show 
what a wide and clashing variety of 
views was fed to us. They are: Gran- 
ville Austin, James Bryce, Charles Bur- 
dick, Joha W. Burgess, A. P. Canaway, 
Dr. D. Conrad, Thomas M. Cooley, Ed- 
ward S. Corwin, S. A. DeSmith, de Toc- 

ueville, A. V. Dicey, Herman Finer, 

. Friedmann, Carl J. Friedrich, James 
W. Garner, Sir Ivor Jennings, Arthur 
Berriedale Keith, Leo Kohn, Harold J. 
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Laski, Bora Laskin, A. H. F. Lefroy, 
William S. Livingston, William Marbury, 
C. M. Mellwain, Charles E. Merriam, 
William B. Munro, Lester B. Orfeld, 
Henry Rottschaeffer, George Skinner, 
Joseph Story, C. F. Strong, Andre Tunc, 
Samuel P. Weaver, K. C. Wheare, Hugh 
E. Willis, Weste W. Willoughby, 
Woodrow Wilson, W. Anstay Wynes and 
Arnold Zurcher. 


2013. At one end is the view pro- 
pounded by writers like James Garner 
(Political Science and Government’) and 
William B. Munro (‘The Government of 
the United States’) that an unamendable 
constitution is the worst tyranny of time 
or rather the very tyranny of time and 
that such a constitution constitutes gov- 
ernment by the graveyard. At the other 
end is the view expressed with equal 
faith and vigour by writers like Dr. 
Conrad (Limitation of Amendment Pro- 
cedures and the Constituent Power’), Wil- 
liam Marbury (The Limitations upon the 
Amending Power’ — Harvard Law Re- 
view, Vol. XXXIII) and George Skinner 
(Intrinsic Limitations on the Power of 
Constitutional Amendment’ — Michigan 
Law Review, Vol. 18) that any amending 
body organised within the statutory 
scheme, howsoever verbally unlimited its 
power, cannot by its very structure 
change the fundamental pillars supporting 
its constitutional authority: that the consti- 
tuent Assembly cannot create a second 
perpetual pouvoir constituent above the 


nation; that it may be safely premised 
that the power to amend the constitution 
cannot include the power to destroy it; 
that the greatest delusion of the modern 
political world is the delusion of popular 
sovereignty — a fiction under which all 
the dictators have sprung up and thrived; 
and that men should be afraid that any 
Judge compliant enough to read into a 
constitution a beneficial power patently 
not there, might at another time be com- 
pliant enough to read within it any or all 
of the guarantees of their liberty for a 
Judge willing to take orders from a bene- 
volent despot might be equally subservient 
to a malevolent one. Someone has said in 
a lighter vein that Law comes from the 
west and Light from the east, but brush- 
ing aside such considerations, the con- 
flicting views of these writers, distinguish- 
ed though they be, cannot conclude the 
controversy before us, which must be 
decided on the terms of our Constitution 
and the genius of our Nation. The learn- 
ing of these scholars has lighted my 
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- path and their views must be given due | 


weight and consideration. But the dan- 
ger of relying implicitly on every one of 
the standpoints of everyone of these au- 
thors is apparent from what Andre Tune 
said in answer to a question put to him 
at the end of his lecture on ‘Govern- 
ment under Law: A Civilian View. He 
confessed that the picture drawn by him 
at one time, of the French Law was too 
rosy and, on a misconception, it was too 
gloomy of American law and American 
life; and that, Frenchmen had by and 
large rectified to some extent their first 
impression that it could be extremely 
dangerous to have a ‘Government of 
Judges’, actording to the famous slogan. 
That reminds me of what Sir Ivor Jen- 
nings has said in his book ‘Some Charac- 
teristics of the Indian Constitution’ that 


“It is a useful principle that one 
should never trust politicians; but it is 
equally true that in the context of the 
future one should never trust constitu- 
tional lawyers. On the whole the politi- 
cian of tomorrow is more likely to be 
right than the constitutional lawyer of 
today.” 

I will therefore make a spared and 
studied use of the views of some of these 
men of learning. But I cannot restrain 
the reflection, in the strain of Dr. Conrad, 
that after going through all this erudi- 
tion, one may well conclude this tour 
d’ horizon with the opening quotation of 


Walter Bagehot’s famous treatise: ‘Qn all 
great subjects, says Mr. Mill, much re- 
mains to be said.” 


2014, Theories of political sci- 
ence, sociology, economics and philosophy 
were copiously quoted before us. Some 
of these contain a valiant defence of 
the right of property without which, it 
is said, all other fundamental freedoms 
are as writ in water. Others propound 
the view that of all the fundamental 
rights, the right to property is the wea- 
kest, from which the conclusion is said 
to follow that it was an error to include 
it in the chapter on Fundamental Rights. 
Our decision of this vexed question 
must depend upon the postulate of our 
Constitution which aims at bringing 
about a synthesis between ‘Fundamental 
Rights’ and the “Directive Principles of 
State Policy’, by giving to the former a 
pride of place and to the latter a place 
of permanence. Together, not indivi- 
dually, they form the core of the Con- 
stitution. Together, not individually, 
they .constitute its true conscience.. -` 
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2015. The Charter of United Na- 
tions, the Universal Declaration of Hu- 
man Rights and-the European Convention 
of 1950 were cited to show the signi- 
ficant change in the world thinking to- 
wards the rights of individuals which, by 
these documents have been accorded 
recognition on an international plane. 
Will India, the largest democracy in the 
world, do mere lip service to these preci- 
ous freedoms and shall it not accord to 
them their rightful place in the lives of 
men and in the life of the nation? Such 
is the dialectical query. Apart from 
whether the so-called intellectuals the 
‘classe non classe’ believe in the com- 
munistic millennium of Marx or the in- 
dividualistic Utopia of Bastiat, the ans- 
wer to this question must depend upon 
the stark urgency for striking a balance 


between the rights of individuals and 
the general good of the society. 
2016. We were also invited to 


have a glimpse of the social and politi- 
cal philosophies of Grotius (1583-1645), 
Hobbes (1588-1679), Locke (1682.1704) 
Wolff (1679-1784), Rousseau (1712-1778), 
Blackstone (1723-1780), Kant (1724-1804), 
Bentham (1748-1832) and Hegel (1770- 
1881). These acknowledged giants of 
the past—their opinions have a high per- 
suasive value—have expounded with care 
and deliberation the controversial theory 
of Natural Law’ and ‘Natural Rights’. 
Each has his own individualistic ap- 
proach to the question but arising out of 
their writing is a far-reaching argument 
that there are rights which inhere in 


. every man as a rational and moral being; 


that these rights are inalienable and in- 
violable; and that the core of such of 
these rights as are guaranteed by the 
Constitution cannot be damaged or des- 
troyed. The answer to this contention 
would consist in the inquiry, firstly as 
regards the validity of the core and 
hence the consequences of natural law 
thinking; and secondly, on whether our 
organic document supports the inference 
that natural rights were either recognis- 
ed by it—explicity or implicitly—and if so, 
whether any of such rights were per- 
mitted to be reserved by the people 
without any qualification, so that an in- 
dividual would be entitled to protect 
and nurse a minimal core of such rights, 
uninfluenced by social considerations. 


2017. The debates of the Con- 
stituent Assembly. and of the: first Pro- 
visional -Parliament .on.which none. de- 
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clined to rely furnished a lively experi- 
ence. The speeches of Pandit Jawahar- 
lal Nehru, Sardar Vallabhbhai Patel, 
Dr. Rajendra Prasad, Dr. S. Radha- 
krishnan, Dr. Ambedkar, Govind Ballabh 
Pant, Dr. K. M. Munshi, Alladi Krish- 
naswamy Ayyar, Dr. Shyama Pra- 
sad Mookherjee, Acharya  Kripalani, 
Rev. Jerom D’Souza, K. Santhanam, Dr. 
Punjabrao Deshmukh, H. V. Kamath and 
others were read out to us in support of 
the rival stands, mainly touching the 
question of- ‘inalienability’ of funda- 
mental rights and what in those days 
was freely referred to as the power of 
‘Eminent Domain’. Some of the speakers 
were acknowledged national leaders of 
high stature, some were lawyers of emi- 
nence and some had attained distinction 
in the undefined field of politics and so- 
cial reform. Their speeches are inspiring 
and reflect the temper of the times but 
we cannot pass on the amplitude of the 
power of amendment of the Constitution 
by considering what amendments were 
moved to the corresponding Article 18 of 
the Constitution and why those proposals 
for amendment were dropped or not pur- 
sued. Similarly, the fact that the First 
Amendment to the Constitution was pass- 
ed in 1951 by members of the Constitu- 
ent Assembly sitting as the Provisional 
Parliament cannot relieve us of the task 
of judicially interpreting the validity of 
the contention that the Fundamental 
Rights cannot be abridged or taken away 
or that the core of the essential features 
of the Constitution cannot be damaged 
or destroyed. Jawaharlal Nehru un- 
doubtedly said in the Constituent Assem- 
bly that 


“Hundreds of millions of our own 
people look to us and hundreds of mil- 
lions of others also look to us; and remem- 
ber this, that while we want this Consti- 
tution to be as solid and as permanent a 
structure as we can make it, nevertheless 
there is no permanence in Constitution. 
There should be a certain flexibility. If 
you make anything rigid and permanent, 
you stop a Nation’s growth, the growth 
of a living vital organic people,”; 
ne again in the Provisional Parliament 
that 


“A Constitution which is unchanging 
and static it does not matter how good 
it is, how perfect it is, is a Constitution 
that has past its use. It is in its old 
age already and gradually approaching its 
death. A Constitution to be living must 
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be growing; must be adaptable; must be 
flexible; must be changeable. And if 
there is one thing which the history of 
political developments has pointed out, I 
say with great force, it is this that the 
great strength of the British Nation and 
the British people has laid in their flexi- 
ble Constitution. They have known how 
to adapt themselves to changes, to the 
biggest changes, constitutionally. Some- 
times they went through the process of 
fire and revolution”. 


But he also said when the Constitution 
(First Amendment) Bill, 1951, was on the 
anvil that 
ğü so far as this House is 
concemed, it can proceed in the manner 
provided by the Constitution to amend it, 
if this House so choose. 

“Now, there is no doubt that this 
House has that authority. There is no 
doubt about that, and here, I am talking 
not of the legal or constitutional autho- 
rity, but of moral authority, because it is, 
roughly speaking, this House that made 
the Constitution.” 


Our task is not to pass on the “moral 
authority” of the Parliament to amend the 
Constitution but to determine whether it 
has “legal or constitutional authority” to 
do so. Applying the same test, the speech 
which’ the other of the two chief archi- 
tects of the Constitution—Dr. Ambedkar 
— made in the Constituent Assembly can 
raise no estoppel and decide no constitu- 
tional issue. He said: 


“Now, what is it we do? We divide 
the articles of the Constitution under 
three categories. The first category is 
the one which consists of articles which 
can be amended by Parliament by a bare 
majority. The second set of articles are 
articles which require two-thirds majori- 
ty. If the future Parliament wishes to 
amend any particular article which is 
not mentioned in Part III or Article 304, 
(corresponding to present Article 868), all 
that is necessary for them is to have two- 
thirds majority. Then they can amend 
it.” Perhaps, there is a slip in the re- 
ference to “Part III’ even Homer nods. 
Perhaps, there is an error on the part of 
the typist — they often nod. But even 
granting that the eminent cannot ever 
err, what was said by Dr. Ambedkar 
and others in the Constituent Assembly 
and the Parliament was at best their 
opinion of law. The true legal position 
is for us and none else to decide, though 
within the limits set by the Constitution. 


1945 

2018. During the course of argu- 
ments, a catena of decisions of several 
courts were cited before us. J thought 
when the arguments began — Yes, I re- 
member it because the commencement 
of the case is not that lost in antiquitv — 
that the judgments of this court will form 
the focus of discussion, foreign decisions 
making a brief appearance. But in re- 
trospect, I think I was wrong. Learning, 
like language, is no one’s monopoly and 
council were entitled to invite us to con- 
sider how heroically courts all over the 
world had waged battles in defence of 
fundamental freedoms and on the other 
hand how, on occasions, the letter of law 
was permitted to prevail in disregard of 
evil consequences. Between such extre- 
mes, the choice is always difficult and 
delicate but it has to be made for, in a 
matter involving the cherished freedoms 
of the subject and the powers of the Par- 
liament, I do not want to project my free- 
dom to say, as Justice McReynolds of the 
American Supreme Court did in the 
National Prohibition Cases involving the 
validity of the Eighteenth Amendment to 
the American Constitution, that I am un- 
able to come to any conclusion. But I 
am quite clear that I have no use for 
the advice of Walter Berns (Freedom, 
Virtue and The First Amendment’ 1957), 
that since there can be no freedom to end 
freedom even if the people desire to en- 
slave themselves, “the Supreme Court 
must act undemocratically in order to 
preserve democracy’. Nor indeed shall 
I walk down the garden-path laid by 
Dale Gibson (Constitution Amendment 
and the Implied Bill of Rights’, McGill 
Law Journal, Volume 12), that 


“where an issue as vital as the pro- 
tection of civil liberties is concerned, and 
where the legislators have demonstrated 
their inability to provide adequate safe- 

ards, the courts are entirely justified 
eos even morally obliged) in em- 
ploying all the ingenuity and imagination 
at their command to preserve individual 
rights”. 


Such exhortations have a spartan air 
which lends colourfulness to arid texts 
but they overlook the fundamental pre- 
mise that judges, unlike Manu, are not 
law-givers. Besides, it cannot ever be too 
strongly stressed that the power of sub- 
stantive ‘due process of Jaw’ available 
under the Fourteenth Amendment to the 
American Constitution was considered 
and rejected by our Constituent Assem- 
bly whieh contained a galaxy of legal 
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talent. In America, under the due pro- 
cess clause, there was a time when the 
Supreme Court used to invalidate laws 
because they were thought to be unwise 
or incompatible with some particular eco- 
nomic or social philosophy. Thus, in 
Lochner v. New York, (1904) 49 Law Ed 
937, the law restricting employment in 
bakeries to 10 hours per day and 60 hours 
per week was regarded ‘as an unconsti- 
tutional interference with the right of 
adult labourers, sui juris, to contract with 
respect to their means of livelihood. It 
was decades later that the Court recog- 
nised the value and the validity of the 
dissenting opinion recorded by Justice 
Holmes: 

“This case is decided upom an eco- 
nomic theory which a large part of the 
country does not entertain. If it were a 
question whether I agreed with that 
theory, I should desire to study it fur- 
ther and long before making up my mind. 
But I do not conceive that to be my 
duty, because I strongly believe that my 
agreement or disagreement has nothing 
to do with the right of a majority to 
embody their opinions in law. It is set- 
tled by various decisions of this Court 
that State constitutions and State laws 
may regulate life in many ways which 
we as legislators might think as injudi- 
cious or if you like as tyrannical as this, 
and which equally with this, interfere with 
the liberty to contract..* * * The 
Fourteenth Amendment does not enact 
Mr. Herbert Spencers Social Statics. 
* * * But a Constitution ........ is 
made for people of fundamentally differ- 
ing views and the accident of our finding 
certain opinions natural and familiar or 
novel and even shocking ought not to 
conclude our judgment upon the question 
whether statutes embodying them conflict 
with the Constitution.” 


In course of time such shining dissents 
became the majority view and the due 
process clause came to be construed as 
permitting enactment of laws limiting the 
hours of labour in mines, prohibiting em- 
ployment of children in hazardous occu- 
pations, regulting payment of wages, pre- 
serving minimum wages for women and 
children, the ‘Blue Sky laws’ and the 
‘Man’s Best Friend (Dog) laws’. Even 
laws like the Kentucky Statutes requiring 
Banks to turn over to the protective cus- 
tody of that State deposits that were in- 
active for 10 or 25 years were upheld, as 
not involving taking over the property of 
the banks. Anderson National Bark v. 
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Luckett, (1943) 821 US 283. With this 
American history before them, the Draft- 
ing Committee of the Constituent Assem- 
bly chose in Article 21 of our Constitution 
a phrase of certain import, ‘procedure 
established by law’ in place of the vague 
and uncertain expression ‘due process of 
aw’. 


2019. We were taken through an 
array of cases decided by the Privy 
Council, the Supreme Court of the Unit- 
ted States of America, the Supreme 
Courts of American States, the High 
Court of Australia, the Supreme Court of 
Ireland, the High Court of Ireland, the 
Supreme Court of South Africa and of 
course our own Supreme Court, the 
Federal Court and the High Courts. Why, 
consistently with American practice, we 
were even referred to briefs which coun- 
sel had filed before the Supreme Court 
in the Rhode Island case. We also spent 
a little time on the judgment of the Dist- 
rict Court of New Jersey in the Sprague 
case, a judgment which though reversed 
in appeal by the Supreme Court, was 
Sought to have a certain relevance. 


2020. We began, speaking chro- 
nologically, with the decision rendered in 
1808 by the American Supreme Court in 
William Marbury v. James Madison, 
(1803) 2 Law Ed 69 in which the opinion 
of the Court was delivered by Chief Jus- 
tice John Marshall in words whose signi- 
ficance custom has still not staled: 


“Certainly all those who have fram- 
ed written constitutions contemplate them 
as forming the fundamental and para- 
mount law of the nation, and, consequent- 
ly, the theory of every such government 
must be, that an act of the legislature, 
repugnant to-the constitution is void.” 
We ended with some of the very recent 
decisions of this Court like the Bank 
Nationalisation case (1970) 8 SCR 530 = 
(AIR 1970 SC 564) in which a Bench of 
11 Judges held by a majority of 10 to 1 
that the Banking Companies (Acquisition 
and Transfer of Undertakings) Act, 1969 
violated the guarantee of compensation 
under Article 81 (2) in that, it provided 
for giving certain amounts determined ac- 
cording to principles which were not rele- 
vant in the determination of compensa- 
tion of the undertaking of the named 
Banks and by the method prescribed, the 
amounts so declared could not be regard- 
ed as compensation. In between come 
several decisions, prominent amongst 
which ‘are: (1) The Privy Council deci- 
sions in Burah’s case (1878) 8 AC 889 
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(PC), Attorney-General of Ontario case, 
(1912) AC 571, Vacher & Son’s case (1918) 
AC 107, McCawley’s case (1920) AC 691, 
In Re the Initiative and Referendum Act 
case, (1919) AC 935, Trethowan’s case, 
(1932) AC 526, Moores case 1985 AC 
484, Ibralabee’s case 1964 AC 900, Rana- 
singhe’s case 1965 AC 172, Don John 
Tiyanage’s case, (1967) 1 AC 259 and Kari- 
appers case 1968 AC 717; (2) The deci- 
sions of the Federal Court in the C. P. 
& Berar Reference (1988), AIR 1989 FC 
l, Subramaniam  Chettiyar’s case (1940) 
and Suraj Narain Anand’s case (1941); (8) 
The decisions of the American Supreme 
Court in Lochner’s case (1904) 198 US 
45, Hawke v. Smith, (1919) 64 Law Ed 
871, the Rhode Island case (1919) 258 US 
350, Dillon v. Gloss, (1920) 65 Law Ed 
994, Lesser v. Garnett, (1922) 258 US 
180, Ex parte Grossman, (1924) 69 Law Ed 
527, Sprague’s case (1981) 75 Law Ed 
640, Schneiderman’s case (1942) 320 US 
118 and Skrupa’s case (1963) 872 US 726; 
(4) The decisions of the American State 
Supreme Courts in Livermore v. Waite, 
T 102 Cal 118, Edwards v. Lesseur, 
1896) 33 Southwestem Rep 1120, Ex 
parte Dillon (1920) Federal Reporter No. 
262 p. 563 and Geigenspan v. Boding, 
(1920); (5) The decision of tbe Irish Sup- 
reme Court in Ryan’s case, 1935 Ir Rep. 
170; (6) The decisions of the Appellate 
Division of the Supreme Court of South 
Africa in Harris’ case (1952) and in the 
‘High Court of Parliament Case’ (1952); 
(7) The decisions of the Canadian Sup- 
reme Court in the Alberta Press Case, 
(1938), the case of Attorney-General of 
Nova Scotia, (1950) SCR 81 (Canada) 
Saumurs case, (19538) 4 DLR 641 and 
Switzman’s case, (1957) 7 DLR 837 and 
(8) The decisions of the High Court of 
Australia ‘in Engineer’s case, (1920) 28 
CLR 129, West v. Commonwealth of Aus- 
tralia, (1942) 56 CLR 647, South Australia 
v. Commonwealth, (1942) 65 CLR 373 and 
State of Victoria v. Commonwealth, (1970) 
45 Aust LJR 251. 


2021. 
Privy Council noticed above have an im- 
portant bearing on the issue arising be- 
fore us and some of those decisions pre- 
sent a near parallel to our constitutional 
provisions which require interpretation. 
They will help a clearer perception of the 
distinction between ‘controlled’ and ‘un- 
controlled’ constitutions, which in turn 
has an important bearing on the patent 
distinction between laws made in the ex- 
ercise of constituent power and those 
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made in the exercise of ordinary legisla- 
tive power conferred by the constitution. 
In this distinction would seem to lie an 
answer to some of the basic contentions 
of the petitioner in regard to the inter- 
pretation of Arts. 18 and 868 of the Con- 
stitution. 


2022. The decisions of American 
Courts may bear examination, but in their 
application to the problems arising under 
our constitution it would be necessary to 
keep in constant sight some of the crucial 
differences between the circumstances at- 
tendant on the birth of the two constitu- 
tions, the purposed vagueness of theirs 
and the finical content of ours and the 
significant disparity in the structure of 
their Art. 5 and our Art. 368. In America, 
an important principle of constitutional 
liberty is that the sovereignty resides in 
the people and as they could not in their 
collective character exercise governmental 
powers, a written document was by com- 
mon consensus agreed upon in each of 
the States. The American constitution, 
thus, is a covenant of the sovereign people 
with the individuals who compose the 
nation. Then, the Supreme Court of 
America, as said by Sir Henry Main, is 
not only a most interesting but a unique 
creation of the fathers of the Constitution. 


“The .success of the experiment has 
blinded men to its novelty. There is no 
exact precedent for it, either in the ancient 
or modern world.” 


In fact, it is said that the history of 
the United States has been written not 
merely in the halls of Congress or on the 
fields of battle but to a great extent in 
the Chambers of the Supreme Court. The 
peculiar role played by that Court in the 
development of the nation is rooted, apart 
from the implications arising out of the 
due process clause, in the use of a few 
skeleton phrases in the Constitution. We 
have drawn our constitution differently. 
It is, however, relevant that American 
‘Courts were time and again asked to pass 
on the existence of inherent limitations 
on the amending power and their attitude 
to that question requires examination of 
the claim of writers like Edward Corwin 
that such arguments were brushed aside 
by the Court as unworthy of serious atten- 
tion. Another aspect of American deci- 
sions which has relevance in this matter 
is the explication of the concept of am- 
endment in cases like Livermore’s (Cali- 
fornia, 1894), McCleary’s (Indiana, 1917) 
and Ex Parte Dillon’s (California, 1920) 
Federal Reporter No. 262 p. 563. 
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2023. Decisions of the Australian 
High Court like the Engineers case the 
State of Victoria case and the Melbourne 
Corporation case bear on the central theme 
of the petitioners argument that the Par- 
liament which is a creature of the con- 
stitution cannot, in exercise of its powers 
act in derogation of the implications to 
be derived, say, from the federal nature 
of the constitution. That is, some implica- 
tions must arise from the structure of 
the constitution itself. 


2024. The two decisions of the 
South African Supreme Court (Harris 
case and the High Court of Parliament 
case) may serve to throw some light on 
the concept that the sovereignty of a legis- 
lature is not incompatible with its obliga- 
tion to comply with the requirements of 
form and manner prescribed by the in- 
strument which regulates its power to 
make law, for a legislature has no power 
to ignore the conditions of law-making. 


2025. The Canadian cases really 
bear on the legislative competence of 
provincial legislatures in regard to indivi- 
dual freedoms or in regard to criminal 
matters. In Canada, as many as six dif- 
ferent views have been propounded on 
civil liberties and it would appear that 
though different judges have voiced their 
opinion in favour of one er the other of 
such views, none has pronounced finally 
in favour of any particular view. 


2026. A special word must be said 
of Ryan’s case which was decided by the 
Irish Supreme Court. It was read out in 
extenso tous andI am freeto confess that 
it evoked in me a quick response. In 
that case, the three Judges of the Irish 
High Court and two of the 8 Judges of 
their Supreme Court rejected contentions 
similar to those of the petitioner herein 
but Chief Justice Kennedy, though he did 
not deal directly with the meaning of the 
word ‘amendment’, read limitations on the 
meaning of that word as a result of vari- 
ous implications derived from the Irish 
constitution. Petitioner relies on the lone 
voice of the Chief Justice. That it is 
lone is immaterial for our purpose for, 
after all, the decision has but a persua- 
sive value. Respondents not.only distin- 
guished the judgment of the learned Chief 
Justice but contended that the ratio of 
the decision is clearly. in their favour. 
Ryan's case became for both sides an 
‘Trish .Golak Nath’, 


2027. I have made this compact 
summary of the decisions to indicate, in 
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the first place, that these perhaps are the 
only decisions out of the vast multitude 
of those that were canvassed before us 
and secondly, to show the broad trend 
of judicial thinking on the points pressed 
upon us. It is impossible, in what I con- 
sider to be the true scope of this judg- 
ment and unnecessary for what I feel is 
its real purpose, to dea] at length with 
every one of those decisions. That task, 
I think, may well be left to receive a 
scholarly treatment at the hands of a con- 
stitutional writer. As Judges, we are con- 
fronted and therefore concerned with 
practical problems and it is well to re- 
mind ourselves that our principal task is 
to construe the Constitution and not to 
construe judgments. Those judgments are, 
without doubt, like lamp-posts on the 
road to freedom and judges who have 
shed on that road the light of their learn- 
ing and the impress of their independence, 
have carved for themselves a niche in the 
history of civil liberties. See what 
Frankfurter, J. said in Joint Anti-Fascist 
Ref. Comm. v. McGrath, (1950) 341 US 
123 (171): 

“Man being what he is, cannot safely 
be trusted with complete immunity from 
outward responsibility in depriving others 
of their rights”; 

or, what Jackson, J. said in American 
Comm. Assoc. v. Douds, (1949) 339 US 
382 (439) : 

‘“Our protection against all kinds of 
fanatics and extremists, none of whom 
can be trusted with unlimited power over 
others, lies not in their forbearance but in 
the limitations of our Constitution”: 

or, what Patterson, J. said in his 
famous charge to the Jury in Van Horme’s 
lessee v. Dorrance, (1795) 1 Law Ed 391: 


“The Constitution is stable 
and permanent, not to be worked upon 
by the temper of the times, nor to rise 
and fall with the tide of events 
One encroachment leads to another; pre- 
cedent gives birth to precedent; what has 
been done may be done again; thus radi- 
cal principles are generally broken in 
upon, and the constitution eventually des- 
troyed.” 

These are sonorous words and they 
will resound through the corridor of 
Times. But these landmarks in the deve- 
lopment of law cannot be permitted to 
be transformed into weapons for defeat- 
ing the hopes and aspirations of our teem- 
ing millions, — half-clad, half-starved, 
half-educated. These hopes and aspire- 
tions representing the will of the people 
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can only become articulate through the 
voice of their elected representatives. lf 
they fail the people, the nation must face 
death and destruction. Then, neither 
Court nor constitution will save the coun- 
try. In those moments of peril and disas- 
ter, rights and wrongs are decided not 
before the blind eyes of justice, not under 
the watchful eyes of the Speaker with 
a Marshal standing by but, alas, on streets 
and in by-lanes. Let us, therefore, give 
to the Parliament the freedom, within the 
framework of the Constitution, to ensure 
that the blessings of liberty will be shared 
by all. It is necessary, towards that end, 
that the Constitution should not be con- 
strued in a “narrow and pedantic sense.” 
Per Lord Wright in James v. Common- 
wealth of Australia, (1986) AC 578, 614. 
Rules of interpretation which govern other 
statutes also govern a constitutional enact- 
ment but those 

“very principles of interpretation 
compel us to take into account the nature 
and scope of the Act that we are inter- 
preting, — to remember that it is a Con- 
stitution, a mechanism under which laws 
are to be made and not a mere Act which 
declares what the law is to be.” Per 
Higgins, J. in Att.-Genl. for New South 
Wales v. Brewery Employees Union, 
(1908) 6 Commonwealth LR 469, 611-12. 
To put it in the language of Sir Maurice 
Gwyer, C. J., 

“a broad and libera] spirit should 
inspire those whose duty it is to inter- 
pret it; but I do not imply by this that they 
are free to stretch or pervert the language 
of the enactment in the interests of any 
legal or constitutional theory, or even for 
the purpose of supplying omissions or of 
correcting supposed errors. A Federal 
Court will not strengthen, but only dero- 
gate from, its position, if it seeks to do 
anvthing but declare the law; but it may 
rightly reflect that a Constitution of gov- 
ernment is a living and organic thing, 
which of all instruments has the greatest 
claim to be construed ut res magis valeat 
quam pereat.” -In re The Central Pro- 
vinces and Berar Act No. XIV of 1988, 
(1939) FCR 18, 37 = (AIR 1989 FC 1): 


In the exercise of our powers of judi- 
cial review, let us therefore not act as a 
check of the past on the present and the 
future. 

ries ie it is the present that repre- 
sents the will of the people and it is that 
will that must ultimately be given effect 
in a democracy. “Schwartz: A Basic His- 
tory of the U. S. Supreme Court. 
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The core of social commitment is the 
quintessence of our Constitution and we 
must approach it in the spirit in which it 
was conceived. We erected the edifice 
of our Constitution in the hope that it 
will last, unlike the French who, on the 
establishment of the Third Republic in 
1875, framed a Constitution in the hope 
that it will fail, since the majority of the 
constitution-makers were not Republicans 
but Royalists. In the peculiar conditions 
in which the French Republic found it- 
self, there was only one throne but three 
~ claimants for a seat on it. The social 
philosophy of our Constitution defines ex- 
pressly the conditions under which liberty 
has to be enjoyed and justice is to be ad- 
ministered in our country; and shall I say 
of our country what Justice Fitzgibbon 
said of his in Ryan’s case: 


“this other Eden demi-paradise, this 
precious stone, set in the silver sea, this 
blessed plot, this earth, this realm, this” 
India. 

If it is not that to-day, let us strive 
to make it so by using law as a flexible 
instrument of social order. Law is not, 
in the phrase of Justice Holmes, a “brood- 
ing omnipotence in the sky.” 


2028. All through the hearing of 
the case, there was hardly a point on 
which Dictionaries and Law Lexicons 
were not cited. See this long list: The 
Shorter Oxford English Dictionary on his- 
torical Principles, 3rd Ed.; Shorter Oxford 
English Dictionary; Webster’s Third New 
International Dictionary of the English 
Language; Webster’s English Dictionary, 
1952; The Random House Dictionary of 
the English Language; The Readers 
Digest Great Encyclopaedic Dictionary; 
The Dictionary of English Law, Earl 
Jowitt; The Cyclopaedic Law Dictionary 
by Frank D. Moore; Prem’s Judicial Dic- 
tionary — Words and Phrases judicially 
defined in India, England, U. S. A. and 
Australia; Bouvier’s Law Dictionary; Uni- 
versal English Dictionary; Chambers’s 20th 
Century Dictionary; Imperial Dictionary 
by Ogilvie; Standard Dictionary by Funk 
and Wagnalls; Stroud’s Judicial Dic- 
tionary; Judicial and Statutory Definitions 
of Words and Phrases, Second Series: 
Words and Phrases legally defined, John 
B. Saunders; Wharton’s Law Lexicon; 
Venkataramaiya’s Law Lexicon; Law Lexi- 
con of British India — compiled and 
edited by P. Ramanatha Aiyer; Words 
and Phrases, Permanent Edition; The 
Construction of Statutes by Earl T. Craw- 
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ford; Corpus Juris Secundum and Ameri- 
can Jurisprudence. These citations were 
made in order to explain the meaning, 
mainly, of the words ‘Amendment’, ‘Con- 
stituent’, ‘Constitution’, “Constitutional 
law’, ‘Distribute’ and ‘Law’. This is of 
course in addition to several decisions 
which have dealt with these words and 
phrases in some context or the other. It 
is useful to have a dictionary by one’s 
side and experience has it that a timely 
reference to a dictionary helps avert many 
an embarrassing situation by correcting 
one’s inveterate misconception of the 
meaning of some words. But I do not 
think that mere dictionaries will help one 
understand the true meaning and scope of 
words like ‘amendment’ in Art. 368 or 
‘law in Art. 18 (2). These are not words 
occurring in a school text-book so that 
one can find their meaning with a dic- 
tionary on one’s right and a book of 
grammar on one’s left. These are words 
occurring in a Constitution and one must 
look at them not in a school-masterly 
fashion, not with the cold eye of a lexico- 
grapher, but with the realization that they 
occur in “a single complex instrument, in 
which one part may throw light on an- 
other”, so that “the construction must hold 
a balance between all its parts.” Per Lord 
Wright in James v. Commonwealth of 
Australia, (1986) AC 578, 618. Such 


. words, having so significant an impact on 


a power as important as the power to 
amend the Constitution cannot be read in 
vacuo. The implication of the social 
philosophy of the instrument in which they 
occur and the general scheme of that in- 
strument under which the very object of 
the conferment of freedoms entrenched in 
Part III is the attainment of ideals set 
out in Part IV, must play an important 
role in the construction of such words: 


“A word is not a crystal, transpar- 
ent and unchanged; it is the skin of liv- 
ing thought and may vary greatly in 
colour and content according to circum- 
stances and the time in which it is used” 
Per Holmes, J. in Towne v. Eisner, (1917) 
62 Law Ed 372, 3876. 


2029. ‘Sui generis’, I called this 
case. I hope I have not exaggerated its 
uniqueness. It is manifest that the case 
has a peculiar delicacy. And now through 
the cobwebs of 71 Constitutions, dozens 
of dictionaries, scores of texts and a multi- 
tude of cases, I must find a specific ans- 
wer to the questions raised before us and 
state it as briefly as I may. 
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2030. The main argument was 
made in Writ Petition No. 135 of 1970. 
The Kerala Land Reforms Amendment Act 
(35 of 1969) came into force in the State 
of Kerala on January 1, 1970. The Kerala 
Land Reforms Amendment Act (25 of 
1971} came into force on August 7, 1971. 
The High Court of Kerala struck down 
some of the provisions of the Act of 1969 
and that judgment was upheld by this 
Court on April 26, 1972 in Kunjukutty 
Sahib v. State of Kerala, (1972) 2 SCC 364 
= (AIR 1972 SC 2097). 


2031.. Writ Petition No. 185 of 
1970 was filed in this Court under Art. 82 
of the Constitution on March 21, 1970. 
During the pendency of this Petition, the 
Constitution 24th, 25th, 26th and 29th 
Amendment Acts were passed by the Am- 
ending body, that is, the Parliament. The 
24th Amendment Act received the Presi- 
dent’s assent on November 5, 1971. In a 
House of 518 members of the Lok Sabha, 
384 members voted in favour of the 24th 
Amendment and 28 against it. In a House 
of 243 members of the Rajya Sabha, 177 
members voted in favour and 8 against it. 
As regards 25th Amendment, 355 voted in 
favour .and 20 against it in the Lok 
Sabha; while in the Rajya Sabha, 166 
voted in favour and 20 against it. The 
voting on the 29th Amendment in the Lok 
Sabha was 286 in favour and 4 against. 
In the Rajya Sabha, 170 voted in favour 
and none against it. 


2082. In August, 1972, the Peti- 
tioner was permitted by an amendment to 
challenge the validity of the 24th, 25th 
and 29th Amendments to the Constitu- 
tion. These Amendments, after receiving 
the President’s assent, came into force on 
November 5, 1971, April 20, 1972 and 
June 9, 1972. 


2033. The Constitution (Twenty- 
fourth Amendment) Act, 1971 has by Sec- 
tion 2 thereof added a new clause (4) to 
Art. 13 of the Constitution providing that 
nothing in that article “shall apply to 
any amendment of this Constitution made 
under Art. 368.” Section 3 (a) of the 
Amending Act substitutes a new marginal 
heading to Art. 868 in place of the old. 
The marginal heading of the unamended 
Art. 868 was: “Procedure for amend- 
ment of the Constitution.” The new 
heading is: “Power of Parliament to 
amend the Constitution and procedure 
therefor.” Section 8 (b) of the Amend- 
ing Act inserts a new sub-section (1) in 
Art, 368 : 
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“Notwithstanding anything in this 
Constitution, Parliament may in exercise 
of its constituent power amend by way 
of addition, variation or repeal any pro- 
vision of this Constitution in accordance 
with the procedure laid down in this 
article.” 


Section 3 (c) makes it obligatory for 
the President to give his assent to the 
Amendment Bill. Section 3 (d) adds a 
new clause (8) to Art. 368 stating that 
“Nothing in Art. 138 shall apply to any 
amendment made under this article”. 


2034. The Constitution (Twenty- 
fifth Amendment) Act, 1971 brings about 
significant changes in Art. 31 and intro- 
duces a new Art. 31-C. By Section 2 (a) 
of the Amendment Act, 1971, clause (2) 
of Art. 31 is substituted by a new clause 
which permits compulsory acquisition ‘or 
requisition of property for a public pur- 
pose by anthority of law, which provides 
for acquisition or requisitioning of the 
property 

“for an amount which may be fixed 
by such law or which may be determined 
in accordance with such principles and 
given in such manner as may be specified 
in such law.” 


No such law can be called in ques- 
tion on the ground that the amount is 
not adequate or that the whole or any 
part of it is to be given otherwise than 
in cash. The newly added proviso to 
Art. 31 (2) makes an exception in regard 
to properties of educational institutions of 
minorities. If such properties are com- 
pulsorily acquired, the State has to ensure 
that the amount fixed for acquisition is 
such as would not restrict or abrogate 
the right guaranteed under Art. 30 (1) 
of the Constitution. Section 2 (b) of the 
Amendment Act, 1971 adds a new Cl. (2B) 
to Art. 81 which provides that nothing in 
Art. 19 (1) (£) shall affect any such law 
as is referred to in Art. 31 (2) as sub- 
stituted. Section 3 of the Amendment 
Act, 1971, introduces a new Art. 31-C, 
which provides that notwithstanding any- 
thing contained in Art. 18, no law giving 
effect to the policy of the State towards 
securing the principles mentioned in Arti- 
cle 39 (b) or (c) shall be deemed to be 
void on the ground that it takes away or 
abridges the rights conferred by Arts. 14, 
19 and 31. No law containing a declara- 
tion that it is for giving effect to such 
policy can be called in question in any 
Court on the ground that it does not give 
effect to such policy. If-.such a -law -is 
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made by the Legislature of a State, the 
provisions of Art. 81-C can apply only if 
the law receives the assent of the Presi- 
dent. . 


2035. By the Constitution (Twenty- 
ninth Amendment) Act, 1972, the two 
Kerala Acts — Act 85 of 1969 and Act 25 
of 1971 — were included in the Ninth 
Schedule thereby giving them the pro- 
tection of Art. 31-B. By such inclusion, 
the challenge made by the petitioner to 
these two Acts by his Writ Petition filed 
in March, 1970 became infructuous, de- 
pending upon the validity of the 29th 
Amendment Act. 


2036. Shorn of refinements, the 
main questions which arise for decision 
are: (1) What is the true ratio and effect 
of the decision in the Golak Nath case? 
(2) Should that ratio be upheld? (8) If 
the majority decision in the Golak Nath 
case be incorrect, what is the extent of 
the inherent or implied limitations, if 
any, on the power of the Parliament to 
amend the Constitution by virtue of its 
power under Art. 868P and (4) Are the 
94th, 25th and 29th Constitution Amend- 
ment Acts validP 


2037. The Constitution of India 
came into force on January 26, 1950 and 
on June 18, 1951 the Constitution (First 
Amendment) Act, 1951 was passed by the 
Parliament. Sections 2, 3, 4 and 5 of the 
Amending Act made significant amend- 
ments resulting to a large extent in the 
abridgment of Fundamental Rights con- 
ferred by Part III of the Constitution. By 
Section 4, a new Art. 81-A was inserted 
and by Section 5 was inserted Art. 31-B 
for the validation of certein Acts and Re- 
gulations. These Acts and Regulations 
were enumerated in the Ninth Schedule 
to the Constitution, which itself was added 
by Section 14 of the Amendment Act. 


2038. The validity of the Amend- 
ment Act, 1951 was challenged im this 
Court in Sankari Prasad Singh Deo v. 
Union of India, (1952) 1 SCR 89 = (AIR 
1951 SC 458). It was urged in that case 
that the Amendment Act in so far as it 
purported to take away or abridge the 
rights conferred by Part III fell within 
the prohibition of Art. 18 (2) and was 
therefore unconstitutional. Patanjali Sastri, 
J. who spoke for the unanimous Court 
rejected this argument by holding that 
although ‘law’ would ordinarily include 
constitutional law, there was a clear 
demarcation between ordinary law made 
in the exercise of legislative power and 
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constitutional law made in exercise of 
constituent power; and therefore, in the 
absence of a clear indication to the con- 
trary, Fundamental Rights were not im- 
mune from constitutional amendment. The 
challenge to the Amendment Act, 1951 
was on these grounds rejected. 


2039. The Constitution (Fourth 
Amendment) Act, 1955 abridging the 
Fundamental Rights guaranteed by Arti- 
cle 31 was passed on April 27, 1955. Sec- 
tion 2 of this Act introduced a radical 
change by providing that no law to which 
Article 81 (2) was applicable shall be 
called in question in any Court on the 
ground that the compensation provided 
by that law was not adequate. By Sec- 
tion 3 of the Amending Act a new and 
extensive clause (1) was substituted for 
the old clause (1) of Art, 31-A, with re- 
trospective effect. The newly added pro- 
vision opens with a non obstante clause: 
“Notwithstanding anything contained in 
Art. 13” and provides that no law provid- 
ing for matters mentioned in new Cls. (a) 
to (e) of Art. 81-A (1), shall be deemed 
to be void on the ground that it is incon- 
sistent with, or takes away or abridges 
any of the rights conferred by Art. 14, 
Art. 19 or Art. 31. No challenge was ever 
made to these amendments. 


2040. The Constitution (Seven- 
teenth Amendment) Act, 1964 came into 
force on June 20, 1964. This Act, by Sec- 
tion 2 (ii) inserted a new definition of 
“estate” in Art. 31-A (2) (a) with retros- 
pective effect and added as many as 44 
Acts in the Ninth Schedule, thus extend- 
ing the protection of the Schedule to 64 
Acts in all. 


2041. The validity of the Seven- 
teenth Amendment Act was challenged 
before this Court in Sajjan Singh v. State 
of Rajasthan, (1965) 1 SCR 9383 = (AIR 
1965 SC 845). Out of the several argu- 
ments which were urged in that case the 
only one which is relevant for the present 
purpose is that the Amendment Act was 
void in view of the provisions of Arti- 
cle 13 (2), in so far as the Act purported 
to abridge the Fundamental Rights guar- 
anteed by Part III. Delivering the majo- 
rity judgment, Gajendragadkar, C. J. took 
the view on behalf of himself, Wanchoo 
and Raghubar Dayal, JJ. that the expres- 
sion ‘amendment of the Constitution’ 
plainly and unambiguously means amend- 
ment of all the provisions of the Constitu- 
tion and therefore the amending power 
conferred by Art. 868 extended to all the 
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«provisions of the Constitution. The majo- 


‘© tity judgment rejected the contention that 


.- the word ‘law’ in Art. 18 (2) would take 
‘in’ ‘Constitution Amendment Acts passed 
under Art. 368, as there was a clear dis- 
tinction between the constituent power 
conferred by Art. 868 and the ordinary 
legislative power and Art. 13 (2) would 
take in laws made in the exercise of the 
latter power only. Hidayatullah, J. and 
Mudholkar, J. concurred in the final con- 
clusion but by separate judgments they 
doubted the majority view and observed 
that it was possible that Art. 368 merely 
laid down the procedure for amending 
the Constitution but did not confer the 
power to amend the Constitution. Both 
the learned Judges however stated ex- 
pressly that they should not be taken to 
have expressed a final opinion on that 
question. The seeds of the controversial 
decision in I. C. Golak Nath v. State of 
Punjab, (1967) 2 SCR 762 = (AIR 1967 
SC 1643) were sown by the doubt thus 
expressed by Hidayatullah, J. and 
Mudholkar, J. 


2042. The decision in the Golak 
Nath case was rendered by a Bench of 
ll Judges of this Court on February 27, 
1967. The petitioners therein had chal- 
lenged the validity of Punjab Act 10 of 
1953 and the Mysore Act 10 of 1962 as 
amended by Act 14 of 1965, on the ground 
that these Acts violated their Fundamental 
Rights, alleging that though’the impugn- 
ed Acts were included in the Ninth Sche- 
dule, they did not receive the protection 
of the Ist, 4th and 17th Amendment Acts. 
It was common case that if the 17th 
Amendment which included the impugn- 
ed Acts in the Ninth Schedule was valid, 
the Acts would not be open to challenge 
on any ground. 


2048. Chief Justice Subba Rao 
delivered the leading majority judgment 
for himself and for Justices Shah, Sikri, 
Shelat and Vaidialingam. Hidayatullah, 
J. concurred with their conclusion but 
delivered a separate judgment. Wanchoo, 
J. delivered the leading minority judg- 
ment on behalf of himself and Justices 
Bhargava and Mitter. Justice Bachawat 
and Justice Ramaswami concurred by 
their separate judgments with the view 
expressed in the leading minority judg- 
ment. 

2044, The leading majority judg- 
ment recorded the following conclusions : 


1. That Fundamental Rights are the 
primordial rights necessary for the de- 
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velopment of human personality and as 
such they are rights of the people pre- 
served by the Constitution. 


2. The Constitution has given by its 
scheme a place of permanence to the 
fundamental freedoms. In giving to 
themselves the Constitution the people 
have reserved the fundamental freedoms 
to themselves. The incapacity of the 
Parliament, therefore, in exercise of its 
amending power to modify, restrict or 
impair fundamental freedoms in Part III 
arises from the scheme of the Constitu- 
tion and the nature of the freedoms. 


3. Article 368 assumes the power to 
amend found elsewhere. In other words, 
Art. 368 does not confer power on Parlia- 
ment to amend the Constitution but mere- 
ly prescribes the procedure for the ex- 
ercise of such power to amend. 


4. The power to amend is to be found 
in Arts. 245 and 248 read with Entry 97 
in List I of the Seventh Schedule to the 
Constitution. 

5. In the exercise of the power of 
amendment, Parliament could not destroy 
the structure of the Constitution but it 
could only modify the provisions thereof 
within the framework of original instru- 
ment for its better effectuation. In other 
words, the provisions of the Constitution 
could undoubtedly be amended but not 
so as to take away or abridge the Funda- 
mental Rights. 

6. There is no distinction between 
the power to amend the Constitution and 
the ordinary power to make laws. 

7. Article 13 (2) which contains an in- 
clusive definition prima facie takes in con- 
stitutional law. . 

8. The residuary power of Parlia- 
ment could be relied upon to call for a 
Constituent Assembly for making the new 
Constitution or radically changing it. (This 
opinion however was tentative and not 
final). 

9. The Seventeenth Amendment Act 
impugned before the Court as also the 
First, Fourth and Sixteenth Amendments 
were constitutionally invalid. Declaring 
these amendments invalid was, however, 
likely to lead to confusion and chaos and 
therefore these amendments would be 
deemed to be valid except. for future pur- 
poses, by application of the principle of 
‘prospective invalidation.’ 

10. In future, Parliament will have 
no power to amend Part III of the Con- 
stitution so as to take away or abridge 
the Fundamental Rights. 
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f 2045: 

the final decision expressed in the leading 
majority Judgment and his views can be 
summarised as follows: 


1. The power of amendment must be 
possessed by the State. One could not 
take a narrow view of the word ‘amend- 
ment’ as including only minor changes 
within the general framework. By an 
amendment, new matter may be added, 
old matter removed or altered. 


2. Article 368 outlines a process 
which if followed strictly results in the 
amendment of the Constitution. The arti- 
cle gives power to no particular person 
Or persons. 


3. The procedure of amendment, if it 
can be called a power at all is a legisla- 
tive power but it is sui generis and out- 
side the three Lists of Schedule Seven of 
the Constitution. 

4. There is no distinction in our Con- 
stitution between laws made ordinarily 
and laws made occasionally for the am- 
endment of the Constitution. Therefore, 
constitutional amendments must fall with- 
in the scope of Art. 18 (2). 


5. The whole Constitution is open to 
amendment, only two dozen articles being 
outside the reach of Art. 368; that too, 
because the Constitution has made them 
fundamental. 


6. Fundamental Rights cannot be 
abridged or taken away by the ordinary 
amending process. Parliament must 
amend Art. 868 to convoke another Con- 
stitutent Assembly, pass a law under 
Item 7 of List I to call a Constituent As- 
sembly and then that Assembly may be 
able to abridge or take away the Funda- 
mental Rights. The Parliament was con- 
stituted with powers of legislation which 
included amendments of the Constitution 
but only so far as Art. 13 (2) allowed. 


7. Parliament had no power to amend 
Art. 868 so as to confer on itself con- 
stituent powers over the Fundamental 
Rights. This would be wrong and against 
Art. 18 (2). 


8. The conclusion recorded by the 
leading majority judgment was correct, 
not on the ground of prospective invalida- 
tion of laws but on the ground of acqui- 
escence. The First, Fourth and Seventh 
Amendments were part of the Constitu- 
tion by acquiescence for a long time and 
could not therefore be challenged. They 
also contained authority for the Seven- 
teenth Amendment. 


Hidayatullah, J. agreed with’ 
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Wanchoo, J. who delivered ;. ~ 
the leading minority judgment. came tosi 


2046. 


the following conclusions: ” : 
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1. Both the procedure and the power. 


to amend the Constitution are to be found 
in Art. 368 and not in Entry 97 of List L 


2. The word ‘amendment’ must, be, 
given its full meaning, that is, that the 
power was not restricted to improvement 
of details but extended to the addition 
to or substitution or deletion of existing 
provisions. 

3. In exercise of the power conferred 
by Art. 868 it was competent to the Parlia- 
ment by observing the procedure pres- 
cribed therein to amend any provision of 
the Constitution. 


4, The word ‘law’ in Art. 18 (2) could 
only take in laws made by Parliament 
and State Legislatures in the exercise of 
their ordinary legislative power but not 
amendments made under Art. 368. 


5. The power to amend being a con- 
stituent power cannot be held to be sub- 
ject to any implied limitations on the 
supposed ground that the basic features 
of the Constitution could not be amended. 


2047. Bachawat, J. agreed with 
Wanchoo, J. and stated : 


l. No limitation on the amending 
power could be gathered from the lan- 
guage of Art. 368. Each and every part 
of the Constitution could therefore be 
amended under that Article. 


9. The distinction between the Con- 
stitution and the laws is so fundamental 
that the Constitution cannot be regarded 
as a law or a legislative act. 


3. Article 368 indicates that the term 
‘amend’ means ‘change’. A change is not 
necessarily an improvement. 


4. It was unnecessary to decide the 
contention whether the basic features of 
the Constitution, as for example, the re- 
public form of government or the federal 
structure thereof could be amended, as 
the question did not arise for decision. 


2048. Ramaswami, J. adopted a 
similar line of reasoning and held: 


1. That the definition of ‘law’ in Arti- 
cle 18 (8) did not include in terms ‘con- 
stitutional amendment’. Had it been in- 
tended by the Constitution-makers that the 
Fundamental Rights guaranteed by Part 
III should be completely outside the scope 
of Art. 368 it is reasonable to assume that 
they would have made an express provi- 
sion to that effect. 
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. 2. The Preamble. tò -the~ Constitution 
which declared India’ as a soverei 
democratic republic was not beyond the 
scope of the amending power; similarly 
certain other basic feetures of the Con- 
stitution like those relating to distribution 
of legislative power, the parliamentary 
‘power of Government and the establish- 
ment of the Supreme Court and the High 
Courts were also not beyond the power 
of amendment. 


3. Every one of the articles of the 
Constitution is amendable under Art. 868 
and there was no room for any implica- 
tion in the construction of that article. 


2049. It is thus clear that the majo- 
rity of Judges in the Golak Nath case con- 
sisting of Justices Wanchoo, Hidayatullah, 
Bhargava, Mitter, Bacnawat and Rama- 
swami rejected the argument that Arti- 
cle 868 merely prescribes the procedure 
to be followed in amending the Constitu- 
tion. They held that Art. 368 also con- 
ferred the power to amend the Constitu- 
tion. They rejected the argument that 
the power to amend could be found in 
Entry 97 of List I. The majority of 
Judges consisting of Subba Rao, C. J. and 
his 4 colleagues as well as Hidayatullah, 
J. held that there was no distinction be- 
tween constituent power and legislative 
power and that the werd ‘law’ used in 
Art. 18 (2) includes a law passed by 
Parliament to amend the Constitution. 
Subba Rao, C. J. and his 4 colleagues sug- 
gested that if a Constitution had to be 
radically altered the residuary power could 
be relied upon to call for a Constituent 
Assembly. Hidayatullah, J. took a dif- 
ferent view and held that for making 
radical alterations so as to abridge Funda- 
mental Rights Art. 868 should be suitably 
amended and the Constituent Assembly 
should be called after passing a law under 
Entry 97 in the light of the amended pro- 
visions of Art. 868. It is important to 
mention that all the eleven Judges who 
constituted the Bench were agreed that 
even Fundamental Rights could be taken 
away but they suggested different methods 
for achieving that purpose. Subba Rao, 
C. J. and his 4 colleagues suggested calling 
of a Constituent Assembly; Hidayatullah, 
J. suggested an amendment of Art. 368 
for calling a Constituent Assembly after 
passing a law under Entry 97; the remain- 
ing 5 Judges held that the Parliament it- 
self had the power to amend the Con- 
stitution so as to abridge or take away 
the Fundamental Rights. 


2050. The leading majority judg- 
ment did not decide whether Art. 368 it- 
self could be amended so as tg confer a 
power to amend every provision of the 
Constitution. The reason for this was 
that the Golak Nath case was decided on 
the basis of the unamended Art. 368. The 
question whether Fundamental Rights 
could be taken away by amending Art. 368 
was not before the Court. The question 
also, whether in future Parliament could 
by amending Art. 868 assume the power 
to amend every part and provision of the 
Constitution was not in issue before the 
Court. Such a question could arise direct- 
ly, as it arises now, only after an amend- 
ment was in fact made in Art. 868, and 
the terms of that amendment were known. 
The observation in the leading majority 
judgment putting restraints on the future 
power of the Parliament to take away 
Fundamental Rights cannot therefore con- 
stitute the ratio of the majority judgment. 
The learned Judges did not evidently con- . 
sider that in future the chapter on Funda- 
mental Rights could be made subject to 
an amendment by first amending Art. 368 
as is now done under the Twenty-fourth 
Amendment. 


2051. It shall have been seen that 
the petitioners in the Golak Nath case 
won but a Pyrrhic victory. They came 
to the Court, not for the decision of an 
academic issue, but to obtain a declara- 
tion that the laws which affected their 
fundamental rights were unconstitutional. 
Those laws were upheld by the Court but 
I suppose that the petitioners left the 
Court with the consolation that posterity 
will enjoy the fruits of the walnut tree 
planted by them. But it looks as if a 
storm is brewing threatening the very 
existence of the tree. 


2052. As stated above, 6 out of 
the 11 learned Judges held in the Golak 
Nath case that Art. 368 prescribed not 
merely the procedure for amendment but 
conferred the power to amend the Con- 
stitution and that the amending power 
cannot be traced to the Residuary Entry 
97 of List I, Sch. VII read with Arts. 245, 
246 and 248 of the Constitution. I res- 
pectfully adopt this view taken by the 
majority of Judges. 


2053. Part XX of the Constitution 
is entitled “Amendment of the Constitu- 
tion”, not “Procedure for Amendment of 
the Constitution”. Article 368, which is 
the only article in Part XX must there- 
fore be held to deal both with the pro- 
cedure and the product of that procedure. 
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The marginal note to Article 868: “Pro- 
cedure for Amendment of the Constitu- 
tion” was only a catchword and was in 

fact partially correct. It did not describe 
` the consequence of the adoption of the 
procedure because the title of the part 
described it clearly. The justification of 
the somewhat inadequate marginal note 
to Art. 868 can be sought in the fact that 
the article does not confer power on any 
named authority but prescribes a selt- 
executing procedure which if strictly 
followed results in this: “the Constitu- 
tion shall stand amended”. The history 
of the residuary power since the days of 
the Government of India Act, 1985, and 
the scheme of distribution of legislative 
power show that if a subject of legisla- 
tive power was prominently present to 
the minds of the framers of the Constitu- 
tion, it would not have been relegated to 
a Residuary Entry, but would have been 
included expressly in the legislative list 
more probably in List I. That the ques- 
_ tion of constitutional amendment was pro- 
minently present to the minds of the Con- 
stitution-makers is clear from the alloca- 
tion of a separate Part — Part XX — to 
“Amendment of the Constitution”. Then, 
the legislative power under Entry 97, 
List I, belongs exclusively to the Parlia- 
ment. The power to amend the Constitu- 
tion cannot be located in that Entry be- 
cause in regard to matters falling within 


the proviso to Art. 368, Parliament does. 


not possess exclusive power to amend the 
Constitution. The Draft Constitution of 
India also points in the direction that the 
power of amendment cannot be located 
in the Residuary Entry. Draft Art. 304, 
which corresponds to Art. 868, conferred 
by  sub-article (2) a limited power of 
amendment on the State Legislatures also 
and those Legislatures neither possessed 
the residuary power of legislation nor did 
the State List, List II, include ‘Amend- 
ment of the Constitution’ as a subject of 
legislative power. Finally, the power to 
legislate under Art. 245 is “subject to the 
provisions of this Constitution”, so that 
under the residuary power, no amendment 
could be made to any part of the Con- 
stitution, as any amendment is bound, to 
some extent, to be inconsistent with the 
article to be amended. 


2054. Having located the amend- 
ing power in Art. 868 and having exclud- 
ed the argument that it can be traced to 
Entry 97 of List I, it becomes necessary 
to determine the width and scope of that 
power. Is the power unfettered and ab- 
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solute or are ‘there any limitations — ex- 
press, implied or inherent—on its exercise? 


2055. Counsel for the petitioner 
urges: (1) That the word ‘amendment’ 
is not a term of art and has no precise 
and definite, or primary and fundamental, 
meaning; (2) That Art. 868 carries vital 
implications by its very terms and there 
is inherent evidence in that Article to 
show that in the context thereof the word 
‘amendment’ cannot cover alterations in, 
damage to, or destruction of any of the 
essential features of the Constitution; 
(3) That Art. 18 (2) by taking in constitu- 
tional amendments constitutes an express 
limitation on the power of amendment; 
(4) That there are implied and inherent 
limitations on the amending power which 
disentitle Parliament to damage or destroy 
any of the essential features, basic ele- 
ments or fundamental principles of the 
Constitution; and (5) That in construing 
the ambit of the amending power, the 
consequences of the power being held to 
be absolute and unfettered must be taken 
into account. Counsel says that Art. 368 
should not be read as expressing the 
death-wish of the Constitution or as being 
a provision for its legal suicide. Parlia- 
ment, he says, cannot arrogate to itself, 
under Art. 868, the role of an Offcial 
Liquidator of the Constitution. Each of 
these propositions is disputed by the res- 
pondents as stoutly as they were asserted. 

2056. Amendment is undoubtedly 
not a term of art and the various dic- 
tionaries, texts and law lexicons cited be- 
fore us show that the word has several 
shades of meaning. (See for example the 
meanings given in The Shorter Oxford 
English Dictionary on Historical Principles 
3rd Ed.; Websters Third New Interna- 
tional Dictionary of the English Language; 
The Random House Dictionary of the 
English Language; The Dictionary of 
English Law, Earl Jowitt; Judicial and 
Statutory Definitions of Words and 
Phrases, Second Series; Words and Phrases 
legally defined, John B. Saunders; Whar- 
tons Law Lexicon, 14th Ed.; Words and 
Phrases Permanent Edition; and The Con- 
struction of Statutes by Earl T. Craw- 
ford), . 


2057. Some of the American State 
Supreme Courts have taken the view that 
the term ‘amendment’ implies such an ad- 
dition or change within the lines of the 
original instrument as will effect an im- 
provement or better carry out the purpose 
for which it was framed. (See Livermore 
v. Waite, (1894) 102 Cal 118; McFadden 
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v. Jordan, 32 Cal 2d 830; Foster v. Evatt, 
144 Ohio St 65). Another line of deci- 
sions, again of the American State 
Supreme Courts, has accepted a wider 
meaning of the word ‘amendment’ so as 
to include within it even a ‘revision’ of 
a constitutional document. (See Edwards 
v. Lesseur, (1896) 83 Southwestern Rep 
p. 1120; Ex Parte Dillon, (1920) Federal 
Reporter No. 262 p. 563; Staples v. Gilmer 
American Law Reports Annotated, Vol. 
158, p. 495). 


2058. In brief, it would be correct 
to say that at least three different mean- 
ings have been generally given to the word 
‘amendment : 

(a) to improve or better; to remove 
an error; 

(b) to make changes which may not 
improve the instrument but which do not 
alter, damage or destroy the basic fea- 
tures, essential elements or fundamental 
principles of the instrument sought to be 
amended, and 


(c) to make any changes whatsoever. 


2059. These texts and authorities 
are useful in that they bring a sense of 
awareness of the constructional difficulties 
involved in the interpretation of a seem- 
ingly simple word like ‘amendment’. But 
enriched by.such awareness, we must in 
the last analysis go to our own organic 
document for determining whether the 
word ‘amendment’ in Art. 868 is of an 
ambiguous and uncertain import. 


2060. The various shades of mean- 
ing of the word ‘amendment’ may apply 
differently in different contexts, but it 
seems to me that in the context in which 
that word occurs in Art. 368, it is neither 
ambiguous nor amorphous, but has a defi- 
nite import. 


2061. The proviso to Art. 368 
furnishes intrinsic evidence to show that 
the word ‘amendment’ is used in that arti- 
cle not in a narrow and insular sense but is 
intended to have the widest ‘amplitude. 
Article 868 provides that 


“An amendment of this Constitution 
may be initiated only by the introduction 
of a Bill for the purpose in either House 
of Parliament”, 

and after the Bill is passed by the 
prescribed majority, “the Constitution shall 
stand amended in accordance with the 
terms of the Bill”. The proviso says that 
the amendment shall also require to be 
ratified by the State legislatures of not 
less than one-half of the States if “such 
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amendment seeks to make any change in” 
the matters mentioned in clauses (a) to (e) 
of the proviso. “Such amendment” obvi- 
ously means ‘amendment’ referred to in 
the main body of Art. 868 and thus the 
article itself envisages that the amend- 
ment may take the form of ‘change’. 
There is in this case a dictionary at every 
corner for every word and we were re- 
ferred to various meanings of ‘change’ also. 
It is enough to cite the meaning of the 
word from the Oxford English Dictionary 
(Vol. I, p. 291): 

“Change; substitution of one 
thing for another. Alteration in the state 
or quality of any thing.” 

Websters 8rd New International Dic- 
tionary Vol. IH, pp. 378-4, gives the same 
meaning. It is clear beyond doubt that 
‘change’ does not mean only ‘such an addi- 
tion within the lines of the original 
instrument as will effect an improvement 
or better carry out the purpose for which 
it was framed.’ 


2062. Paragraph 7 of Part D of 
the Fifth Schedule and paregraph 21 of 
the Sixth Schedule also furnish similar 
proof of the meaning of the word “‘amend- 
ment. These two paragraphs provide for 
amendment of the respective Schedules 
in identical terms : 


“Amendment of the Schedule. 
(1) Parliament may from time to time by 
law amend by way of addition, variation 
or repeal any of the provisions of this 
Schedule and, when the Schedule is so 
amended, any reference to this Schedule 
in this Constitution shall be construed 
as a reference to such Schedule as so 
amended. 


(2) No such law as is mentioned in 
sub-paragraph (1) of this paragraph shall 
be deemed to be an amendment of this 
Constitution for the purposes of Art. 368.” 


2063. Two things emerge from 
these provisions of Paragraphs 7 and 21 
of the Fifth and Sixth Schedules. Firstly, 
that the concept of “amendment’ as shown 
by clause (1) takes in “addition, variation 
or repeal” and secondly, that an amend- 
ment even by way of “addition, variation 
or repeal” would fall within the terms of 
Art. 868. It is expressly excepted from 
the scope of that article so that it may 
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not fall within it, which it otherwise 
would. 
2064. The expression ‘amendment 


was used in a large number of articles of 
the Constitution as originally enacted: 
Articles 4 (1) (2), 108 (4), 109 (8) (4, 111, 
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114 (2), 169 (2), 196 (2), 198 (8) and (4), 
200, 201, 204 (2), 207 (1) (2) (8), 240 (2), 
274 (1), 304 (b) and 849. A reference to 
the content and the subject-matter of 
these articles would show that in almost 
every one of the cases covered by these 
articles, ‘amendment’ would be by way of 
addition, variation or repeal. 

2065. In several provisions of the 
original Constitution, different expressions 
were used to indicate conferment of the 
amending power. Article 35 (b) called it 
“altered, repealed, amended”; Article 243 
(1) described it as “repeal or amend”; The 
proviso to Art. 254 (2) described it as 
“adding to, amending, varying or repeal- 
ing”; and Art. 392 (1) used the expression 
“such adaptations, whether by way of 
modification, addition or omission”. The 
English language has a rich vocabulary 
and there are such nice and subtle dif- 
ferences in the shades of meaning of dif- 
ferent words that it is said that there are, 
in that language, no synonyms. But I 
find it impossible to believe that the 
various expressions enumerated above 
have behind them any calculated purpose 
or design. Their use may easily, though 
with a little generosity, be attributed to 
a common failing to attain elegance of 
language. Reading more than meets the 
eye tends to visit the writing with the 
fate reserved for the poems of Sir Robert 
Browning. When he wrote them, two per- 
sons knew what they meant — he and 
the God. After hearing the critics, God 
alone knew what the poet intended! 


2066. Constitutions of several 
countries of the world show that the 
words ‘amendment’, ‘alteration’, ‘revision’ 
and ‘change’ are used promiscuously. The 
Constitutions of Liberia, Trinidad and 
Tobago show that there is no difference 
in meaning between ‘amendment’ and 
‘alteration’. Those of Somalia, Jordan, 
Kuwait, Lebanon, and the Vietnam 
Democratic Republic show that there is 
no difference between ‘amendment’ and 
‘revision’. The Constitution of Belgium 
shows that the words ‘revision’ and “al- 
teration’ are used in the same sense. The 
Constitution of Barundi shows that ‘am- 
endment’ denotes ‘change’. The Constitu- 
tions of Monaco, Costa Rica, Cuba and 
Nicaragua show that ‘amendment’ can be 
total or partial. . 


2067. Dr. D. Conrad says of 
Art. 368 in “Limitation of Amendment 
ores and the Constituent Power” 
that 


“it is hardly possible to restrict the 
legal meaning of amendment to “im- 
provement’, nor can it be denied that by 
amendment complete articles may be re- 
moved or replaced”. | 

The author is justified in this view. 
The Indian Constitution is neither the 
first written constitution of the world nor 
of course the last. Since the time that 
the first written Constitution, namely the 
American Constitution, was framed in 
1787 until today, the expression ‘amend- 
ment’ is known to occur at least in 57 
Constitutions out of 71. It is inconceiy- 
able that the power of changing a writ- 
ten instrument of fundamental import- 
ance would be so expressed for so long 
and in the constitutions of so many coun- 
tries, if the word ‘amendment’ was of 
doubtful import. 


2068. On August 21, 1946, the 
Constituent Assembly passed the Govern- 
ment of India (Third Amendment) Act, 
1949, which substituted a new Section 291 
in the Government of India Act, 
1985 giving to the Governor-General 
the power to make such amendments as 
he considered necessary, whether by way 
of “addition, modification or repeal” in 
certain - provisions.’ Shortly thereafter, 
that is, 'on September 17, 1949, the Cons- 
tituent Assembly debated Article 304 
corresponding to present Article 868, 
using the word ‘amendment’ simpliciter. 
In the debate on Article 804 amendment 
No. 3239 moved by Shri H. V. Kamath 
which sought to introduce in that article 
the words “whether by way of variation, 
addition or repeal” was rejected. 


2069. I am unable to read in this 
legislative history an inference that the 
word ‘amendment’ was used in Article 304 
in order to curtail the scope of the 
amending power. It is significant that 
the Government of India (Third Amend- 
ment) Act, 1939 was described in its title 
as an “Act to further amend the G. I. 
Act 1985” and the Preamble stated that 
it was expedient to amend the Govern- 
ment of India Act, 1985. By Section 4 
the old Section 291 was “repealed” total- 
ly and the new Section 291 was “substi-. 
tuted”. By Section 3 a new sub-section 
was “inserted”. By Section 5 a new item. 
was “substituted” and totally new items 
Nos. 81-B and 31-C were “inserted”. The 
Act of 1949 therefore leaves no room for 
doubt that the word ‘amend’ included the 
power of addition, alteration and repeal. 
Apart from this it is well recognized that 
the use of different words does not ne- 
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cessarily produce a change in the mean- 
ing. (See Maxwell ‘Interpretation of 
Statutes’ 12th Ed., pp. 286 to 289; State 
of Bombay v. Hemen Alreja, AIR 1952 
Bom 16, at p. 20 per Chagla, C. J. and 
Gajendragadkar, J.). 

2070. Finally, it is important that 
5 out of the 11 Judges in the Golak Nath 
case took the view that the word “‘amend- 
ment must be given a wide meaning. 
The leading majority judgment did not 
consider that question on the ground that 
so far as Fundamental Rights were con- 
cerned, the question could be answered 
on a narrower basis. Ramaswami, J., also 
did not consider the meaning of the word 
‘amendment’. However, Wanchoo, J., 
who delivered the leading minority judg- 
ment, Hidayatullah, J. and Bachawat, J., 
took the view that the word must be 
given a wide meaning. According to 
Hidayatullah, J., “By an amendment new 
matter may be added, old matter remov- 
ed or altered”. 


2071. Thus the word ‘amendment’ 
in Article 868 has a clear and definite 
import and it connotes a power of the 
widest amplitude to make additions, al- 
terations or variations. The power con- 
tained in Article 368 to amend the Consti- 
tution is indeed so wide that it expressly 
confers a power by clause (e) of the pro- 
viso to amend the amending power itself. 
No express restraint having been imposed 
on the power to amend the amending 
power, it is unnecessary to seek better 
evidence of the width of the power of 
amendment under our Constitution. 

2072. Article 368, manifestly, does 
not impose any express limitations. The 
reason for this is obvious. The power 
of amendment is in substance and reality 
a power to clarify the original intention 
obscured, for example, by limitations of 
language and experience, so as to adjust 
the intention as originally expressed to 
meet new challenges. As a nation works 


out its destiny, new horizons unfold 
(Contd. on Col. 2) 
Article 13 (2) Article 245 


The State shall not make 
any law which takes away 
er abridges the rights con- 
ferred by this part. 





territory of India. 


(Emphasis supplied) 
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Subject to the provisions 
of this Constitution Parlia- 
ment may make laws for the 
whole or any part of the 
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themselves, new challenges arise and 
therefore new answers have to be found. 
It is impossible to meet the new and un- 
foreseen demands on the enervated 
strength of a document evolved in a con- 
text which may have largely lost its rele- 
vance. The power of amendment is a 
safety valve and having regard to its true 
nature and purpose, it must be construed 
as being equal to the need for amend- 
ment. The power must rise to the occa- 
sion. According to Friedrich. (Constitu- 
tional Government and Democracy, 4th 
Ed. p. 139). 

“The constituent power bears an inti- 
mate relation to revolution. When the 
amending provisions fail to work in ad- 
justing the constitutional document to 
altered needs, revolution may result.’ 
That is why, the rule of strict construction 
which applies to a penal or taxing statute 
is out of place in a Constitutional Act 
and a “construction most beneficial to 
the widest possible amplitude” of its 
powers must be adopted. British Coal 
Corporation v. Rex, 1985 AC 500, 518 = 
(AIR 1935 PC 158), 

2073. If, on the terms of Article 
368 the power of amendment is wide and 
unfettered, does Article 18 (2) impose any 
restraint on that power? Hereby hangs a 
tale. A majority of Judges held in the 
Golak Nath case that the power of 
amendment was to be traced to Article 
368. But a majority, differently compos- 
ed, held that amendment of the Constitu- 
tion was ‘law’ within the meaning of Arti- 
cle 18 (2) and, therefore, the Parliament 
had no power to take away or abridge 
the rights conferred by Part III of the 
Constitution. This finding contained in 
the judgment of the leading majority and 
of Hidayatullah, J., is the nerve of the 
decision in the Golak Nath case. It is 
therefore necessary to consider that ques- 
tion closely. 


2074. I will set out in juxtaposi- 
tion Articles 18 (2), 245 and 368 in order 
to highlight their inter-relation:— 


Article 368 


Amendment of this Constitution may be 
initiated only by the introduction of a Bill 
for the purpose in either House of Parlia- 


ment, and when the Bill is passed in each 
House by a majority of the total member- 
ship of that House and by a majority of not 
less than two-thirds of the members of that 
House present and voting it shall be pre- 
sented to the President for his assent and 
upon such assent being given to the Bill, 
the Constitution shall stand amended in 
accordance with the terms of the Bill. 


1973 . 


Article 18 (2) clearly echoes the language 
of Article 245. Article 245 gives the 
power to ‘make laws’, while Article 18 (2) 
imposes a limitation on the exercise of 
the power to ‘make laws’, As between 
the two articles, Article 13 (2) is the 
paramount law, for, Art. 245 is express- 
ly subject to all the provisions of the 
Constitution including Article 18 (2). 


-2075. Article 868 avoids with 
scrupulous care the use of the word ‘law’, 
because there is a fundamental distinc- 
tion between constitutional law and ordi- 
nary law. The term ‘constitutional law’ 
is never used in the sense of including 
the laws made under the Constitution. 
(See Jennings — The Law and the Cons- 
titution, 5th Ed., pp. ee Constitu- 
tional law is the fundamental, superior or 
paramount law. Its authority and sanc- 
tion are higher than those of ordinary 
laws. (Encyclopaedia Britannica, Vol. VI, 
Constitution and Constitutional Law, 
p. 814). As stated by Dicey in his fn- 
troduction to the study of the Law of 
the Constitution’ (10th Ed., pp. 149-151), 
the legislature in a federal constitution 
is a subordinate law-making body whose 
laws are in the nature of bye-laws with- 
in the authority conferred by the Con- 
stitution. 


2076. Articles 98, 4, 169, Para- 
graph 7 of the Fifth Schedule and Para- 
graph 21 of the Sixth Schedule em- 
phasise an important aspect of the dis- 
tinction between constitutional law and 
ordinary law. What is authorised to be 
done by these provisions would normally 
fall within the scope of Article 368. In 
order however to take out such matters 
from the scope of that article and to place 
those matters within the ordinary legisla- 
tive sphere, special provisions are made 
in these articles that any laws passed 
thereunder shall not be deemed to be an 
amendment of the Constitution for the 
purposes of Article 368. 7 


2077. Article 13 (1) provides: 

“Laws inconsistent with or in 
derogation of the fundamental rights. — 
(1) All laws in force in the territory of 
India immediately before the commence- 
ment of this Constitution, in so far as they 
are inconsistent with the provisions of 
this part shall, to the extent of such in- 
consistency, be void”. 


This article deals with the effect of in- 
consistency between the provisions of 
Part III and the  pre-Constitution laws 
and provides that to the extent of such 
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inconsistency the pre-Constitution laws 
shall be void. Article 18 (2) pursues the 
same strain of thought by making void 
post-Constitution laws to the extent of 
their inconsistency with the provisions of 
Part III. The pre-Constitution and the 
post-Constitution laws dealt with by the 
two clauses of Article 18 are in nature 
and character identical. They are ordi- 
nary laws as distinguished from constitu- 
tional laws. 


5. C. 205/ 


2078. | Counsel for the petitioner 
urged that Article 395 of the Constitu- 
tion repealed only the Indian Indepen- 
dence Act, 1947 and the Government of 
India Act of 1935 and under Article 372, 
notwithstanding the repeal of these two 
enactments, all the laws in force in the 
territory of India immediately before the 
commencement of the Constitution con- 
tinued in force until altered, repealed or 
amended. It is urged that several con- 
stitutional laws of the then Indian States 
were in force on the 26th January, 1950 
and the object of Article 13 (1) was part- 
ly to save those laws also, There is no 
substance in this contention. It is in 
the first place a proposition of doubtful 
authority that the Indian States had a 
constitution properly so-called. But even 
assuming that such constitutions were at 
one time in force, they would cease te 
be in operation as Constitutional Laws on 
the integration of the States with the 
Indian Union. Article 13 (1) therefore 
does not include any constitutional laws. 


2079. Article 18 (8) (a) contains 
an inclusive definition of ‘law’ as includ- 
ing any ordinance, order, bye-law, rule, 
regulation, notification, custom or usage 
having in the territory of India the force 
of law.’ It is surprising that the neces- 
sity to include amendments of the Cons- 
titution within the inclusive definition of 
‘law’ should have been overlooked if in- 
deed Article 18 (2) was intended to take 
in constitutional amendments. There is 
high and consistent authority for the view 
that Constitution is the fundamental orf ` 
basic law, and that it is a law of superior 
obligation to which the ordinary law 
must conform. (Corpus Juris Secundum, 
Vol. 16, pp. 22-25; Weaver — Constitu- 
tional Law arid its Administration (1946) 
page 3; Burgess —- Political Science and 
Constitutional Law, Vol. 1, pp, 145-146). 
Unless, therefore, constitutional law was 
expressly included in Article 18 (8) (a), 
it would fall outside the purview of Arti- 
cle 18 (2). 
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2080. In America, there is a larga 
volume of authority that the legislatures 
of the various States, in’ initiating consti- 
tutional amendments do not exercise ordi- 
nary legislative power. This distinction 
is brought out clearly by saying that in 
relation to the federal constitution of 
America, a State constitutional provision 
or amendment is ‘law’ within the meaning 
of the federal constitution. Again, when 
under Article V of the Constitution the 
Congress makes a proposal for amend- 
ment and the States ratify it, neither the 
Congress nor the States are legislating. 
(Corpus Juris Secundum, Vol. 16, pp. 48, 
49: Charles K. Burdick — The Law of 
the American Constitution, pp. 40-42). 


2081. The fundamental distinc- 
tion between constitutional Jaw and ordi- 
nary law lies in the criterion of validity. 
In the case of constitutional law, its vali- 
dity is inherent whereas in the case of 
an ordinary law its validity has to be de- 
cided on the touchstone of the constitu- 
tion. With great respect, the majority 
view in Golak Nath case, did not on the 
construction of Article 18 (2), accord due 
importance to this essential distinction 
between legislative power and the cons- 
tituent power. In a controlled constitu- 
tion like ours, ordinary powers of legisla- 
tures do not include the power to amend 
the constitution because the Body which 
enacts and amends the constitution func- 
tions in its capacity as the Constituent 
Assembly. The Parliament performing 
its functions under Article 868 discharges 
those functions not as a Parliament but 
in a constituent capacity. 


2082. There is a fundamental 
distinction between the procedure for 
passing ordinary laws and the procedure 
prescribed by Article 368 for effecting 
amendments to the Constitution. Under 
Article 868, a bill has to be initiated for 
the express purpose of amending the 
-Constitution, it has to be passed by each 
House by not Jess than two-thirds mem- 
bers present and voting and in cases fall- 
ing under the proviso, the amendment 
-has to be ratified by the legislatures of 
not less than half the States. A bill 
initiating an ordinary law can be passed 
by a simple majority of the members 
present and voting at the sitting of each 
House or at a joint sitting of the two 
Houses, Article 868 does not provide 
for a joint sitting of the two Houses. 
The: process of ratification by the States 
under the Proviso cannot possibly be 


called an ordinary legislative process, for, 
the ratification is required to be made by 
“resolutions” to that effect. Ordinary 
bills are not passed by resolutions. ` 


2083. The distinction between 
constituent power and ordinary legisla- 
tive power can best be appreciated in the 
context of the nature of the Constitution 
which the Court has to interpret m 
regard to the amending power. In 
McCawley v. The King, 1920 AC 691 = 
(AIR 1920 PC 91), Lord Birkenhead used 
the words ‘controlled’ and ‘uncontrolled’ 
for bringing about the same distinction 
which was made between ‘rigid’ and 
‘flexible’ constitutions first by Bryce and 
then by Dicey. In a ‘controlled’ or ‘rigid’ 
constitution, a different procedure is pres- 
cribed for amending the constitution than 
the procedure prescribed for making ordi- 
nary laws. 


2084. -In an ‘uncontrolled’ or 
‘flexible’ constitution, the procedure for 
amending the constitution is same as that 
for making ordinary laws. In such a 
constitution, the distinction between 
constitutional Jaws and ordinary laws 
tends to become blurred because any law 
repugnant to the constitution repeals the 
constitution pro tanto 1920 AC 691 = 
(AIR 1920 PC 91). 


2085. Thus, the true ground of 
division, by virtue of the nature of the 
Constitution, is whether it is flexible or 
rigid. That depends upon whether the 
process of constitutional law-making is or 
is not identical with the process of ordi- 
nary law-making. A typical instance of 
a flexible constitution is that of the Uni- 
ted Kingdom. The Constitution of the 
former Kingdom of Italy was also flexible, 
so flexible indeed, that Mussolini was 
able profoundly to violate the spirit of the 
constitution without having to denounce 
it. The Constitution of the United States 
is rigid, as it cannot be amended without 
the special machinery being set in motion 
for that purpose. “In short, then, we 
may say that the constitution which 
cannot be bent without being broken is 
a rigid constitution.” (See Modern Poli- 
tical Constitutions: an Introduction to the 
Comparative Study of Their History and 
Existing Form by C. F. Strong, 1970 Re- 
print). The Indian Constitution, consider- 
ed as a whole is a ‘controlled’ or ‘rigid’ 
constitution, because, broadly, none of 
the articles of that- constitution can be 
amended otherwise than by the special 
procedure prescribed by Article 868. Cer- 
tain provisions thereof like Article 4 
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read with Articles 2 and 8, Article 169, 
para 7 of the Fifth Schedule and para 21 
of the Sixth Schedule confer power to 
amend the provisions of the Constitution 
by the ordinary law-making process but 
these amendments are expressly except- 
ed by the respective provisions from the 
purview of Article 868. Schedules V 
and VI of the Constitution are in fact a 
constitution within a constitution. 


2086. The distinction between 
‘flexible’ and ‘rigid’ constitutions brings 
into sharp focus the true distinction be- 
tween legislative and constituent power. 
This is the distinction which, with res- 
pect, was not given its due importance 

y the majority in the Golak Nath case. 
In a rigid constitution, the power to make 
laws is the genus, of which the legisla- 
tive and constituent powers are species, 
the differentia being the procedure for 
amendment. If the procedure is ordi- 
nary, the power is legislative; if it is spe- 
cial, the power is constituent. 


2087. This discussion will show 
that in a ‘rigid’ or ‘uncontrolled’ consti- 
tution — like ours — a law amending 
the constitution is made in the exercise 
of a constituent power and partakes fully 
of the character of constitutional law. 
Laws passed under the constitution, of 
which the validity is to be tested on the 
anvil of the constitution are the only 
laws which fall within the terms of Arti- 
cle 18 (2). l 


2088. The importance of this dis- 
cussion consists in the injunction contain- 
ed in Article 13 (2) that the State shall 
not make any ‘law which takes away or 
abridges the rights conferred by Part III. 
An Amendment of Constitution within 
the terms of Article 368 not being law 
within the meaning of Article 18 (2), it 
cannot become void on the ground that 
it takes away or abridges the rights con- 
ferred by Part III. 


2089. Fundamental Rights un- 
doubtedly occupy a unique place in civi- 
lized societies, whether you call them 
“transcendental”, “inalienable”, “inviol- 
able” or as Liber called them, “primor- 
dial”. There is no magic in these words, 
for, the strength and importance of these 
rights is implicit in their very description 
in the Constitution as “fundamental”. 
But the special place of importance 
which they occupy in the scheme of the 
constitution, cannot by itself justify the 
conclusion that they are beyond the reach 
of the amending power. Article 18 (2) 
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clearly does not take in the amending 
power and Article 868 does not except 
the Fundamental Rights from its scope. 


2090. But they cannot be tinkered 
with and the Constitution has taken care 
to ensure that they do not become a mere 
‘plaything’ of a special majority. Mem- 
bers of the Lok Sabha are elected on 
adult universal suffrage by people of the 
States. Whereas, ordinary laws can be 
passed by a bare majority of those pre- 
sent, constitutional amendments are re- 
quired to be passed under Article 368 by 
a majority of the total membership of 
each House and by a majority of not less 
than two-thirds of the members of each 
House separately, present and voting. In 
matters falling within the proviso, amend- 
ments are also required to be ratified by 
the Legislatures of not less than half of 
the States. Rajya Sabha, unlike the Lok 
Sabha, is a perpetual body, which changes 
one-third of its membership every two 
years. Members of the Rajya Sabha are 
elected by Legislative Assemblies of the 
States, that is, by those who are directly 
elected by the people themselves. The 
mode of election to Rajya Sabha consti- 
tutes to some extent an insurance against 
gusts and waves of public opinion. 


2091. I will now proceed to con- 
sider an important branch of the peti- 
tioner’s argument which, frankly, seemed 
to me at first sight plausible. On closer 
scrutiny, however, I am inclined to reject 
It is urged by the learn- 
ed counsel that it is immaterial whether 
the amending power can be found in 
Article 868 or in Entry 97 of List I, be- 
cause wherever that power lies, its ex- 
ercise is subject to inherent and implied 
limitations. 


2092. The argument takes this 
form: Constitutions must of necessity be 
general rather than detailed and prolix, 
and implication must therefore play an 
important part in constitutional contruc- 
tion. Implied limitations are those which 
are implicit in the scheme of the con- 
stitution while inherent limitations are 
those which inhere in an authority from 
its very nature, character and composi- 
tion. Implied limitations arise from the 
circumstances and historical events 
which led to the enactment of our con- 
stitution, which , represents the solemn 
balance of rights between citizens from 
various States of India and between vari- 
ous sections of the people. Most of 
the essential features of the Constitution 
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are basic Human Rights, sometimes 
described as “Natural Rights”, which 
correspond to the rights enumerated in 
the “Universal Declaration of Human 
Rights”, to which India is a signatory. 
The ultimate sovereignty resides in the 
people and the power to alter or destroy 
. the essential features of a constitution is 
an attribute of that sovereignty. In Arti- 
cle 868, the people are not associated at 
all with the amending process. The 
Constitution gives the power of amend- 
ment to the Parliament which is only a 
creature of the Constitution. If the 
Parliament has the power to destroy the 
essential features, it would cease to be a 
creature of the Constitution, the Con- 
stitution would cease to be supreme and 
the Parliament would become supreme 
over the Constitution. The power given 
by the Constitution cannot be construed 
as authorising the destruction of other 
powers conferred by the same instru- 
ment. If there are no inherent limita- 
tions on the amending power of the 
Parliament, that power could be used to 
destroy the judicial power, the executive 
power and even the ordinary legislative 
power of the Parliament and the State 
legislatures. The preamble to our Con- 
stitution which is most meaningful and 
evocative, is beyond the reach of the 
amending power and therefore no 
amendments can be introduced into the 
Constitution which are inconsistent with 
the preamble. The preamble walks be- 
aaa would not have expressly 
card. 


2093. Counsel has made an al- 
ternative submission that assuming for 
purposes of argument that the power of 
amendment is wide enough tc reach the 
Fundamental Rights, it cannot be ex- 
ercised so as to damage the core of those 
rights or so as to damage or destroy the 
essential features and the fundamental 
principles of the Constitution. Counsel 
finally urges that the theory of implied 
and inherent limitations has been ac- 
cepted by the highest Courts of countries 
like U. S. A, Canada, Australia and 
Ireland. The theory is also said to have 
been recognised by this Court, the 
Federal Court and the Privy Council. 


2094. In answer to thesè con- 
tentions, it was urged on behalf of the 
respondents that there is no scope for 
reading implied or inherent limitations 
on the amending power, that great un- 
certainty would arise in regard to the 
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validity of constitutional amendments if 
such limitations were read on the amenid- 
ing power, that the Preamble is a part of 
the Constitution and can be amended by 
Parliament, that there is in our Consti- 
tution no recognition of basic human or 
natural rights and that the consensus of 
world opinion is against the recognition 
of inherent limitations on the amending 
power. 


- 2095. Before dealing with these 
rival contentions, I may indicate how the 
argument of inherent limitations was 
dealt with in the Golak Nath case. Subba 
Rao, C. J., who delivered the leading 
majority judgment said that there was 
considerable force in the argument but 
it was unnecessary to decide it (p. 805). 


According to Hidayatullah, J., 


“the whole Constitution is open to 
amendment. Only two dozen articles are 
outside the reach of Article 368. That 
too because the Constitution has made 
them fundamental.” (p. 878). 

Wanchoo, J., who delivered the leading 
minority judgment rejected the argument 
by observing: 

“The power to amend being a cons- 
tituent power cannot In our Opinion .... 
be held subject to any implied limita- 
tions thereon on the ground that certain 
basic features of the Constitution can- 
not be amended.” (p. 836). 


Bachawat, J., observed that it was un- 
necessary to decide the question, as it 
was sufficient for. the disposal of the case 
to say that Fundamental Rights were 
within the reach of the amending power ` 
(p. 906). Ramaswami, J., considered and 
rejected the argument by observing that 
there was no room. for an implication in 
the ccnstruction of Article 868 and it was 
unlikely that if certain basic features were 
intended to be unamendable, the Consti- 
tution-makers would not have expressly 
said so in Article 368 (p. 933). 


2096. It is difficult to accept the 
argument that inherent limitations should 
be read into the amending power on the 
ground that Fundamental Rights are 
natural rights which inhere in every man. 
There is intrinsic evidence in Part III of 
the Constitution to show that the theory 
of natural rights was not recognised by 
our Constitution-makers Article 13 (2) 
speaks of rights “conferred” by Part ITI 
and enjoins the States not te make laws 
inconsistent therewith. Article 82 of the 
Constitution says that the right to move 
the Supreme Court for the enforcement 
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of rights ‘conferred’ by Part III is guar- 
anteed. Before the Fundamental Rights 
were thus conferred by the Constitution, 
there is no tangible evidence that these 
rights belonged to the Indian people. 
Article 19 of the Constitution restricts the 
grant of the seven freedoms to the citi- 
zens of India. Non-citizens were denied 
those rights because the conferment of 
some of the rights on the Indian citizens 
was not in recognition of the pre-existing 
natural rights. Article 33 confers upon 
the Parliament the power to determine to 
what extent the rights conferred by 
Part III should be restricted or abrogat- 
ed in their application to the members of 
the Armed Forces. Article 859 (1) em- 
powers the President to suspend the 
rights “conferred” by Part III during the 
proclamation of an emergency. Articles 
25 and 26 by their opening words show 
that the right to freedom of religion is 
not a natural right but is subject to the 
paramount interest of society and that 
there is no part of that right, however 
important, which cannot and in many 
cases has not been regulated in civilised 
societies. Denial to a section of the com- 
munity the right of entry to a place of 
worship, may be a part of religion but 
such denials, it is well known, have been 
abrogated by the Constitution. (Sri Ven- 
kataramana Devaru v. State of Mysore, 
1958 SCR 895 at P. 919 = (AIR 1958 SC 
255) per Venkatarama Aiyar, J., see also 
Bourne v. Keane, 1919 AC 815 at p. 861 
per Lord Birkenhead, L. C.). Thus, in 
India, citizens and non-citizens possess 
and are entitled to exercise certain rights 
of high significance for the sole reason 
that they are conferred upon them by the 
Constitution. 


2097. The ‘natural right’ theory 
stands, by and large, repudiated today. 
The notion that societies and govern- 
ments find their sanction on a supposed 
contract between independent individuals 
and that such a contract is the sole 
source of political obligation is now re- 
garded as untenable. Calhoun and his 
followers have discarded this doctrine, 
while theorists like Story have modified 
it extensively. The belief is now widely 
held that natural rights have no other 


than political value. According to 
Burgess, 
“there never was, and there 


never can be any liberty upon this earth 
among human beings, outside of State 
organisation.” 

Willoughby, 


According to natural 
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rights do not even have a moral 
value in the supposed “state of nature”: 
they would really be equivalent to force 
and hence have no political significance. 
Thus, Natural Right thinkers had once 
“discovered the lost title-deeds of the hu- 
man race” but it would appear that the 
deeds are lost once over again, perhaps 
never to be resurrected. 

2098. The argument in regard to 
the preamble is that it may be a part of 
the Constitution but is not a provision of 
the Constitution and therefore, you can- 
not amend the Constitution so as to des- 
troy the preamble. The preamble re- 
cords like a sun-beam certain glowing 
thoughts and concepts of history and 
the argument is that in its very nature it 
is unamendable because no present or 
future, however mighty, can assume the 
power to amend the true facts of past 
history. Counsel relies for a part of this 
submission on the decision in Beru Bari 
case. (1960) 3 SCR 250 (282) = (AIR 
1960 SC 845). Our attention was also 
drawn to certain passages from the chap- 
ter on “preamble” in “Commentaries on 
the Constitution of the United States” by 
Joseph Story. 

2099. I find it impossible to ac- 
cept the contention that the Preamble is 
not a provision of the Constitution. The 
record of the Constituent Assembly leaves 
no scope for this contention. It is trans- 
parent from the proceedings: that the 
Preamble was put to vote and was ac- 
tually voted upon to form a part of the 
Constitution. (Constituent Assembly 
Debates, Vol. X, pp. 429, 456). As a 
part and provision of the Constitution, 
the Preamble came into force on Janu- 
ary 26, 1950. The view is widely ac- 
cepted that the Preamble is a part of the 
enactment. (Craies on Statute Law, 7th 
Ed., p. 201; Halsbury, Vol. 36, 8rd Ed., 
p. 370). 

2100. In considering the peti- 
tioner’s argument on inherent limitations, 
it is well to bear in mind some of the 
basic principles of interpretation. Ab- 
sence of an express prohibition still 
leaves scope for the argument that there 
are implied or inherent limitations on a 
power, but absence of an express prohi- 
bition is highly relevant for inferring that 
there is no implied prohibition. This is 
clear from the decision of the Privy Coun- 
cil in The Queen v. Burah, (1878) 5 Ind 
App 178 (195) (PC), This decision was 
followed by this Court in State of Bom- 
bay v. Nauratandas Jethabhai, (1951) 2 
SCR 51 at p. 81 = (AIR 1951 SC 69) and 
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in Inder Singh v. State of Rajasthan, 
1957 SCR 605 (616-17), In saying this, 
I am not unmindful ‘of the fact that 


Burah’s case and the two cases which 
followed it, bear primarily on conditional 
legislation. 


2101. Another principle of inter- 
pretation is that it is not open to the 
courts to declare an Act void on the 
ground that it is opposed to a ‘spirit’ sup- 
posed to pervade the constitution, but 
not manifested in words. As observed 
by Kania, C. J., in Gopalan’s case, 1950 
SCR 88 (121) = (AIR 1950 SC 27) a wide 
assumption of power of construction is 
apt to place in the hands of judiciary too 
great and too indefinite a power, either 
for its own security or the protection of 
private rights. The argument of ‘spirit’ is 
always attractive and quite some elo- 
quence can be infused into it. But one 
should remember what S. R. Das, J., said 
in Keshav Madhav Menon’s case 1951 
SCR 228 (281) = (AIR 1951 SC 128) that 
one must gather the spirit from the words 
or the language used in the Constitution. 
I have held that the language of Arti- 
cle 868 is clear and explicit. In that 
view, it must be given its full effect even 
if mischievous consequences are likely 
to ensue; for, judges are not concerned 
with the policy of law-making and “you 
cannot pass a covert censure against the 
legislature.” (Vacher & Sons, Ltd. v. 
London Society of Compositors, 1918 AC 
107 at pp. 112, 117, 121). The importance 
of the circumstance that the language of 
Article 868 admits of no doubt or ambi- 
guity is that such a language leaves no 
scope for implications, unless in the con- 
text of the entire instrument in which it 
occurs, such implications become com- 
pulsive. I am tempted to say that ‘con- 
text’ does not merely mean the position 
of a word to be construed, in the colloca- 
tion of words in which it appears, but it 
also means the context of the times in 
which a fundamental instrument falls to 
be construed. 


2102. An important rule of inter- 
pretation which, I think, has a direct 
bearing on the submissions of the peti- 
tioner on inherent limitations is that if 
the text is explicit, it is conclusive alike 
in what it directs and what it forbids. 
The consequences of a particular cons- 
truction, if the text be explicit, can have 
no impact on the construction of a cons- 
titutional provision (Attorney-General, 
Ontario v. Attorney-General, Canada, 
1892 AC 571). As observed by Chief Jus- 
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tice Marshall in Providence Bank v, Al- 


pheus Billings, (1880) 7 Law Ed 989 (957) 
à power may be capable of being abused 
but the constitution is not intended to 
furnish a corrective for every abuse of 
power which may be committed by the 
government. I see no warrant for the 
assumption that the Parliament will be 
disposed to put a perverse construction 
on the powers plainly conferred on it by 
the Constitution. And talking of abuse 
of powers, is there not the widest scope 
for doing so under several provisions of 
the constitution P The powers of war and 
peace, the powers of finance and the 
powers of preventive detention, are cap- 
able of the widest abuse and yet the 
Founding Fathers did confer those 
powers on the Parliament. When I look 
at a provision like the one contained in 
Art. 22, of the Constitution, I feel a revolt 
rising within myself, but then personal 
predilections are out of place in the 
construction of a constitutional provision. 
Cl. (7) of Art. 22 permits the Parliament 
to enact a law under which a person 
may be detained for a period longer 
than three months without obtaining the 
opinion of an Advisory Board. While 
enacting certain laws of Preventive De- 
tention, the Government has shown some 
grace in specifying the outer limits, how- 
ever, uncertain, of the period of deten- 
tion though, so it seems, it is under no 
obligation to do so. Thus, even when 
the original constitution was passed, 
powers capable of the gravest abuse 
were conferred on the Parliament, which 
as the petitioner’s counsel says, is but a 
creature of the constitution. In assess- 
ing the argument that the gravity of 
consequences is relevant on the inter- 
pretation of a constitutional provision, I 
am reminded of the powerful dissent of 
Justice Holmes in (1904) 49 Law Ed 
937 regarding a labour statute. The test 
according to the learned Judge was not 
whether he considered the law to be 
reasonable but whether other reasonable 
persons considered it unreasonable. In 
Bank of Toranto v. Lambe, (1887) 12 AC 
575 at p. 586, Lord Hobhouse observed, 
“people who are trusted with the 
great power of making laws for property 
and civil rights may well be trusted to 
levy taxes.” 
Trust in the elected representatives 
is the corner-stone of a democracy. When 
that trust fails, everything fails. As 
observed by Justice Learned Hand in 
“the Spirit of Liberty”. 
“I often wonder, 


whether we 
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do not rest our hopes too much 
upon constitution, upon. laws and 
upon Courts. These are false hopes, 


believe me, these are false hopes. Liber- 
ty lies in the hearts of men and women, 
when it dies there, no constitution, no law; 
no Court can save it; no Constitution, no 
law, no Court can even do much to help 
it. While it lies there it needs no con- 
stitution, no law, no Court to save.” 


2103. Established text books on 
Interpretation also take the view that 

“where the language of an Act is clear 
and explicit, we must give effect to it, 
whatever may be the consequences, for 
in that case the words of the statute 
speak the intention of the legislature.”* 


2104. It is thus clear that apart 
from constitutional limitations, no law 
can be struck down on the ground that 
it is unreasonable or unjust. That is the 
view which was taken by this Court in 
the State of Bihar v. Kameshwar Singh 
1952 SCR 889 (936, 937) = (AIR 1952 
SC 252) Mahajan J. described the Bihar 
Land Reforms Act, which was under 
consideration in that case, as repugnant 
to the sense of justice of the Court. In 
fact, the learned Judge says in his judg- 
ment that it was not seriously disputed 
by the Attorney-General, that the law 
was highly unjust and inequitous and 
the compensation provided therein in 
some cases was purely illusory. The 
Court, however, found itself powerless to 
rectify an “injustice” perpetrated by the 
Constitution itself. No provision incor- 
porated in a Constitution at the time of 
its original. enactment can ever be struck 
down as unconstitutional. The same test 
must apply to what becomes a part of 
that constitution by a subsequent amend- 
ment, provided that the conditions on 
which alone such amendments can be 
made are strictly complied with. Amend- 
ments, in this sense, pulsate with the 
vitality of the Constitution itself. 


2105. The true justification of this 
principle is, as stated by Subba Rao, J., in 
Collector of Customs Baroda v. Digvijay- 
sinhji Spinning and Weaving Mills Ltd., 
(1962) 1 SCR 896 (899) = (AIR 1961 
SC 1549), that a construction which 
will introduce uncertainty into the law 
must be avoided. It is conceded by the 
petitioner that the power to amend the 
constitution is a necessary attribute of 
every constitution. In fact, amendments 


*Craies on “Statute Law”, 6th Ed., p. 66. 
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which were made. by the Constitution 
(First Amendment) Act, 1951 to Arti- 
cles 15 and 19 were never assailed and 
have been conceded before us to have 
been properly made. It was urged by 
the learned counsel that the substitution 
of new clause (2) in Article 19 did not 
abrogate the Fundamental Rights, “but 
on the other hand enabled the citizens 
at large to enjoy their fundamental free- 
doms more fully. This, I think, is the 
crux of the matter. What counsel con- 
cedes in regard to Article 19 (2) as sub- 
stituted by the First Amendment Act 
can be said to be equally true in regard 
to the amendments now under challenge. | 
Their true object and purpose is to con- 
fer upon the community at large the 
blessings of liberty. The ‘argument is 
that the Parliament may amend the pro- 
visions of Part III, but not so as to 
damage or destroy the core of those 
rights or the core of the essential princi- 
ples of the Constitution. I see formid- 
able difficulties in evolving an objective - 
standard to determine what would con- 
stitute the core and what the peripheral 
layer of the essential principles of the 


Constitution. I consider the two to be 
inseparable. 

2106. Counsel painted a lurid 
picture of the consequences which will 


ensue if a wide and untrammelled power 
is conceded to the Parliament to amend 
the Constitution. These consequences do 
not scare me. It is true that our con- 
fidence in the men of our choice cannot 
completely silence our fears for the 
safety of our rights. But in a democratic 
polity, people have the right to decide 
what they want and they can only ex- 
press their will through their elected re- 
presentatives in the hope and belief that 
the trust will not be abused. Trustees 
are not unknown to have committed 
breaches of trust but no one for that 
reason has abolished the institution of 
Trusts. Can we adopt a presidential 
system of government in place of the 
parliamentary system? Can we become 
a monarchial or theocratic.State P Shall 
we permit the Parliament to first destroy 
the essential features of the constitution 
and then amend the, amending power 
itself so as to provide that in future no 
amendment shall be made except by a 
99 per cent. majority? Can the Parlia- 
ment extend its term from 5 to 50 years 
and create a legislative monopoly in its 
favour? These are the questions which 
counsel has asked. My answer is simple. 
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History records . that in times of stress, 
such extreme steps have been taken both 
-by the people and by tke Parliament. In 
1640, when England was invaded by 
Scots, Charles the I was obliged to recall 
Parliament to raise money for the war. 
The ‘Short’ Parliament insisted on airing 
its grievances before voting the money 
and was dismissed. Charles had to sum- 
mon a new Parliament immediately, and 
this ‘Long’ Parliament lasting until 1660, 
set out to make personal government by 
a monarch impossible. The true sanc- 
tion against such political crimes lies in 
the hearts and minds of men. It is there 
that the liberty is insured. I therefore 
say to myself not in a mood of despera- 
tion, not in a mood of helplessness, not 
cynically but in the true spirit of a de- 
mocrat: If the people ange: through 
the Parliament want to put the Crown 
of a King on a head they like, or if you 
please, on a head they dislike, (for un- 
easv lies the head that wears a Crown), 
let them have that liberty. If and when 
they realise the disaster brought by them 


upon themselves, they will snatch the 
Crown and scatter its jewels to the 
winds. As I say this,.I am reminded of 


a famous saying of Justice Holmes. 
“About seventy-five years ago, I learnt 
that I was not God. And so, when the 
people want to do something I 
cant find anything in the Constitution 
expressly forbidding them to do, I say, 
whether I like it or net: ‘God-dammit, 
let ‘em do it!” 


2107. No name is mentioned with 
greater honour in the history of Ameri- 
can democracy than that of Thomas 
Jefferson. He was the central figure in 
the early development cf American de- 
mocracy, and on his death he was poli- 
tically canonized. Jefferson said in re- 
gard to the necessity of a wide amend- 
ing power that, “The earth belongs in 
usufruct to the living; the dead have 
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neither powers nor rights over it.” “Tf 
one generation could bind another, the 
dead and not the living would rule. 


Since conditions change and men change, 
there must be opportunity for corres- 
ponding change in political institutions, 
and also for a renewal of the principle 
of government by consent of the govern- 
ed.” According to President Wilson, 

“a constitution must of necessity be 
a vehicle of life: that its substance is the 
thought and habit of the nation and as 
such it must grow and develop as the life 
of the nation changes” 


ALR. 


2108. In support of his argument 
on implied. limitations, learned Counsel 
for the petitioner drew our attention to 
certain decisions on the theory of im- 
munity of instrumentalities; The means 
and instrumentalities of the State 
Governments should be left free and 
unimpaired. Our Court rejected this 
theory in State of West Bengal v. Union 
of India, (1964) 1 SCR 371 (at pp. 394, 
407) = (AIR 1963 SC 1241) Sinha C. J. 


observed that the argument presented 
before the Court was: 

“ “a resuscitation of the new ex- 
ploded doctrine of the immunity 
of instrumentalitits which originat- 


ing from the observations of Marshall, 
C. J. in McCulloch v. Maryland has 
been decisively rejected by the Privy 
Council and has been practically 
given up even in the United States.” 
The doctrine originally arose out of the 
supposed existence of an implied prohi- 
bition that the Federal and State Govern- 
ments being sovereign and independent 
must each be free from the control of 
the ‘other. Dr. Wynes observes in his 
book “Legislative, Executive and Judi- 
cial Powers in Australia (4th Edition)” 
that the doctrine has undergone 
considerable change in the United States 
and its progressive retreat is traced by 
Dixon, J., in the Essendon Corporation 
case, (1947) 74 CLR 1 at p. 19. In that 
case, after tracing the history of the doct- 
rine -since its enunciation by Chief Jus- 
tice Marshall, Dixon, J., says: 


“I think that the abandonment by 
the Supreme Court of the United States 
of the old doctrine may be fairly said to 
be now complete”. 

9109. A large number of cases 
bearing on inherent or implied limita- 
tions were cited to us from U. S. A, 
Canada, Australia, South-Africa and Cey- 
lon. Having considered those cases 
carefully, I find it dificult to say that the 
theory of implied or inherent limitations 
has received a wide recognition. In 
McCawley v, R. 1920 AC 691 = 28 CLR 
106 = (AIR 1920 PC 91) the dissenting 


-judgment of Isaacs and Rich JJ. in the 


Australian High Court was upheld by the 
Privy Council, except in regard to a 
matter which is here not relevant. The 
judgment of the two learned Judges 
which received high praise from the 
Privy Council (p. 112 of Commonwealth 
Law Reports), shows that implications in 
limitation of power ought net to be im- 
ported from general concepts but only 


1973 


from éxpress or necessarily implied limi- 
tations. It also shows thatin granting 
powers to colonial legislatures, the British 
Parliament, as far back as 1865, refused 
to place on such powers limitations of 
a vague character. The decision of the 
Privy Council in, (1965 AC 172) was dis- 
cussed before us in great details by both 
' the sides. The matter arose under the 
Constitution of Ceylon, of which the 
material provisions bear a near parallel to 
our Constitution, a fact which, with res- 
pect, was not noticed in the judgment of 
the leading majority in the Golak Nath 
case. It was not argued by the respon- 
dents in Ranasinghe’s case that any provi- 
sion of the Ceylonese Constitution was 
unamendable. It is also necessary to re- 
member that the appeal did not raise any 
question regarding the religious rights 
protected by Section 29 (2) and (8) of the 
Ceylonese Constitution. It is clear that 
counsel for the respondents there stated 
(p. 187), that there was no limitation on 
the power of amendment except the pro- 
cedure prescribed by Section 29 (4), and 
that even that limitation could be remov- 
ed by an amendment complying with 
Section 29 (4). The Privy Council affirm- 
ed this position (page 198) and took the 
widest view of the amending power. A 
narrower view was in fact not argued. 


2110. From out of the decisions 
of the American Supreme Court, it would 
be sufficient to notice three: (1919) 64 
Law Ed 946; (1980) 75 Law Ed 640 and 
(1942) 87 Law Ed 1796. 


2111. In the Rhode Island case 
(1919) 64 Law Ed 946, the leading majo- 
rity judgment gave no reasons but only 
a summary statement of its conclusions. 
The learned Advocate-General of Maha- 
rashtra has, however, supplied to us the 
full briefs filed by the various counsel 
therein. The briefs show that the 18th 
Amendment regarding “Prohibition of 
Intoxicating Liquors” “which was repeal- 
ed subsequently by the 21st Amendment) 
was challenged on the ground, inter alia, 
that there were implied and inherent 
limitations on the power of amendment 
under Article V of the American Consti- 
tution. These arguments were not ac- 
cepted by the Supreme Court, as is impli- 
cit in its decision. The court upheld the 
Amendment. 


9112. We were supplied with a 
copy of the judgment of the District 
Court of New Jersey in Sprague’s case. 
The District Court declared the 18th 
Amendment void on the ground that 
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thére were inherent limitations où the 
amending power in that; the power had 


to conform to “theories of political sci-- 


ence, sociology, economics etc.” The 
judgment of the Supreme Court shows 
that not even an attempt was made to 
support the judgment of the District 
Court on the ground of inherent limita- 
tions. The appeal was fought and lost 
by Sprague on entirely different grounds, 
namely: whether ‘amendment’ means ‘im- 
provement; whether the 10th Amend- 
ment had an impact on Article 5 of the 
U. S. Constitution and whether the alter- 
native of ratification by Convention or 
Legislatures showed that the method of 
Convention was essential for valid ratifi- 
cation when the amendment affected the 
rights of the people. Obviously the Sup- 
reme Court saw no merit in the theoreti- 
cal limitations which the District Court 
had accepted for, in a matter of such 
grave importance, it would not have re- 
versed the District Court judgment if it 
could be upheld on the ground on which 
it was founded. 

2118. In Schneiderman’s case, ac- 
tion was taken by the Government to 
cancel the appellant’s naturalisation certi- 
ficate on the ground that at the time of 
applying for naturalisation, he was and 
still continued to be a communist and 
thereby he had misrepresented that he 
was “attached to the principles of the 
Constitution of the United States”. 


2114. Schneiderman won his ap- 
peal in the Supreme Court, the main 
foundation of the judgment being that 
the fundamental principles of Constitu- 
tion were open to amendment by a law- 
ful process. 

2115. Leading Constitutional wri- 
ters have taken the view that the Ameri- 
can Supreme Court has not ever accepted 
the argument that there are implied or 
inherent limitations on the amending 
power contained in Article 5. Edward 
S. Corwin, who was invited by the Legis- 
lative Reference Service, Library of Con- 
gress, U. S. A., to write on the American 
Constitution, says after considering the 
challenges made to the 18th and 19th 
Amendments on the ground of inherent 
limitations: i, 

“Brushing aside these arguments as 
unworthy of serious, attention, the Sup- 


reme Court held both amendments 
valid.”® 
*Constitution of the United States of 


America prepared by Edward S. Cor- 
win, 1953, p. 712. 


\ 
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According to Thonias M. Cooley, 
there is no limit to the power of amend- 
ment beyond” fhé one contained in Arti- 
cle 5, that no State shall be deprived of 
its equal suffrage in the Senate without 
its consent. The author says that this, 
at any rate, is the result of the decision 
of the so-called National Prohibition 
Cases (which include the Rhode Island 
case). The decision, according to Cooley, 
totally negatived the contention that: 


“An amendment must be confined in 
its scope to an alteration or improve- 
ment of that which is already contained 
in the Constitution and carnot change its 
basic structure, include new grants of 
power to the Federal Government, nor 
relinquish to the State those which al- 
ready have been granted to it.”** 


According to Henry Rottschaefer, it was 
contended on several occasions that the 


power of amending the Federal Consti-’ 


tution was subject to express or implied 
limitations, “but the Supreme Court has 
thus far rejected every such claim.” 


2116. In regard to the Canadian 
cases, it would, I think, be enough to 
say that none of the cases cited by the 
petitioner concerns the exercise of the 
power to amend the Constitution. They 
are cases on the legislative competence 
of the provincial legislatures in regard to 
individual freedoms or in regard to cri- 
minal matters. The issue in most of 
these cases was whether the provincial 
legislature had transgressed on the Do- 
minion field in exercise of its powers 
under Section 92 of the British North 
. America Act, 1867. The Canadian Bill 
of Rights, 1960, makes the rights in- 
corporated in the Bill defeasible by an 
express declaration that an Act of Parlia- 
ment shall operate notwithstanding the 
Bill of Rights. At least six different 
views have been propounded in Canada on 
the fundamental importance of these 
rights. According to Schmeiser, the 
Supreme Court of Canada has not given 
judicial approval to any of these views. 

“It should also be noted that the 
fundamental problem is not whether Par- 
liament or the Legislatures may give us 
- our basic freedoms but rather which one 
may interfere with them or take them 


**The General Principles of Constitutional 
Law in the U. S. A. by Thomas M. 
Cooley, 4th Edn., pp. 46-47, 

4Handbook of American Constitutional 
Law by Henry Rottschaefer, pp. 8-10. 
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away. Civil Liberties in Canada by 
Schmeiser, p*18.” 

I do not think therefore, that any 
useful purpose will be served by spending 
time on Hess’s case, a 4 DR 199); 
Saumur’ case, (4 DLR 641); Switzman’s 
case, (7 DLR (2nd) 337); or Chabot’s case, 
( (1947) 12 DLR (2d) 796), which were 
cited before us. 


2117. The view that there are 
implied limitations found from Sections 17 
and 50 of the British North America Act 
was invoked by Duff, C. J. in the Alberta 
Press case, 1988 SCR 100 (146) (Canada) 
and by three learned Judges in the 
Saumur case. It is, however, important 
that while denying legislative competence 
to the Province of Alberta, Duff, C. J. was 
willing to grant the jurisdiction to the 
Parliament to legislate for the protection 
of this right. 


2118. The petitioner has relied 
strongly upon the decision in Attorney- 
General of Nova Scotia v. Attorney-Gene- 
ral of Canada, 1951 SCR 31 (Canada) but 
the true ratio of that decision is that nei- 
ther the federal nor the provincial bodies 
possess any portion of the powers res- 
pectively rested in the other and they 
cannot receive those powers by delega- 
tion. The decision in Chabot v. School 
Commrs., ( (1947) 12 DLR (No. 2) 796) is 
of the Quebec Court of Appeal, in which 
Casey, J. observed that the religious rights 
find their existence in the very nature 
of man; they cannot be taken away. This 
view has not been shared by any judge 
of the Supreme Court and would appear 
to be in conflict with the decision in 
Henry Briks & Sons v. Montreal, 1955 
SCR 799 (Canada). 

2119. I do not think that any use- 
ful purpose will be served by discussing 
the large number of decisions of other 
foreign Courts cited before us. As it is 
often said, a constitution is a living orga- 
nism and there can be no doubt that a 
constitution is evolved to suit the history 
and genius of the nation. Therefore, I 
will only make a brief reference to a few 
important decisions. ? 


2120. Ryan’s case, 1935 Ir Rep 170 
created a near sensation and was thought 
to cover the important points arising be- 
fore us. The High Court of Ireland up- 
held the amendment made by the QOirea- 
chtas, by deleting Art. 47 of the Constitu- 
tion which contained the provision for 
referendum, and which also incorporated 
an amendment in Art. 50. This latter 
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article conferred power on the Oireachtas 
to make amendments to the Constitution 
within the terms of the Scheduled Treaty. 
An amendment made after the expiration 
of a period of 8 years from the promulga- 
tion of the constitution was required to 
be submitted to a referendum of the peo- 
ple. The period of 8 years was enlarged 
by the amendment into 16 years. The 
High Court of Ireland upheld the amend- 
ment and so did the Supreme Court, by 
a majority of 2 to 1. Kennedy, C. J. deli- 
vered a dissenting judgment striking down 
the amendment on the ground that there 
were implied limitations on the power of 
amendment. An important point of dis- 
tinction between our Constitution and the 
Irish Constitution is that whereas Arti- 
cle 50 did not contain any power to 
amend that article itself Art. 868 of our 
Constitution confers an express power by 
clause (e) of the Proviso to amend that 
article. The reasoning of the learned 
Chief Justice therefore loses relevance in 
the present case. I might mention that 
in 1985 AC 484 in which a constitutional 
amendment made in 1933 was challeng- 
ed, it was conceded before the Privy 
Council that the amendment which was 
under fire in Ryan’s case was validly 
made. The Privy Council added to the 
concession the weight of its own opinion 
by saying that the concession was made 
‘rightly’. 


2121. Several Australian decisions 
were relied upon by the petitioner but 1] 
will refer to the one which was cited by 
the petitioner's counsel during the course 
of his reply: Taylor v. Attorney-General 
of Queensland, 23 CLR 457. The obser- 
vations of Isaacs, J. on which the learned 
counsel relies seem to me to have been 
made in the context of the provisions of 
the Colonial Laws Validity Act. The real 
meaning of those observations is that when 
power is granted to a colonial legislature 
to alter the constitution it must be assum- 
ed that the power did not comprehend the 
right to eliminate the Crown as a part of 
the colonial legislature. It may be men- 
tioned that well-known constitutional 
writers? have expressed the view that all 
the provisions of the Australian constitu- 


° A. P. Canaway, K. C.: “The Safety 
Valve of the Commonwealth Constitu- 
tion”, Australian Law Journal, Vol. 12, 
(1938-39), p. 108 at 109; W. Anstey 
Wynes: “Legislative, Executive and 
Judicial Powers in Australia”, 4th Edn., 
Chapter XII, p. 507. 
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tion, including ,Art. 128 itself which con- 
fers power to amend the.Constitution, are 
within the power of antendment. This 
view has been taken even though Art. 128 
does not confer express power to amend 
that article itself. 

2122. While winding up this,.dis- 
cussion of authorities, it is necessary to 
refer to the decision of the Privy Council 
in (1967) 1 AC 259 in which it was held 
that the powers of the Ceylon legislature 
could not be cut down by reference to 
vague and uncertain expressions like 
‘fundamental principles of British law’. 


2123. It must follow from what 
precedes that The Constitution (Twenty- 
fourth Amendment) Act, 1971 is valid. I 
have taken the view that constitutional 
amendments made under Art. 368 fell 
outside the purview of Art. 18 (2). Sec- 
tion 2 of the 24th Amendment Act reite- 
rates this position by adding a new Cl. (4) 
in Art. 18: 


“(4) Nothing in this article shall ap- 
ply to any amendment of this Constitu- 
tion made under Art. 368.” 


I have also taken the view that the old 
Art. 868 not only prescribed the procedure 
for amendment of the Constitution but 
conferred the power of amendment. That 
position is made clear by Section 3 of 
the 24th Amendment which substitutes by 
clause (a) a fully expressive marginal 
heading to Art. 868. I have held that the 
power of amendment conferred by Arti- 
cle 368 was wide and untrammelled. 
Further, that constitutional amendments 
are made in the exercise of constituent 
power and not in the exercise of ordinary 
law-making power. That position is rei- 
terated by clause (b) of Sec 8. Clause (c) 
of Section 3 makes it obligatory for the 
President to give his assent to the bill for 
a constitutional amendment. Rightly no 
arguments have been addressed on this 
innovation. Finally, clause (d) of Sec. 3 
of the 24th Amendment excludes the ap- 
plication of Art. 13 to an amendment 
made under Art. 368. As indicated in 
this judgment that was the correct inter- 
pretation of Arts. 18 and _ 368. 

2124. The Constitution (Twenty- 
fourth Amendment) Act, 1971, thus, mere- 
ly clarifies what was the true law and 
must therefore be held valid. 


The Twenty-fifth Amendment. 

2125. The Constitution (Twenty- 
fifth Amendment) Act, 1971, which came 
into force on April 20, 1972 consists of 
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two efféctive sections: Sections 2 ahd 38. 
Section 2 (a) substitutes a new clause (2) 
for the original clause (2) of Art. 31 of 
the Constiuttion. Under the original Arti- 
cle 81 (2), no property could be acquired 
for a public purpose under any law un- 
less. it provided for compensation for the 
property taken possession of or acquired 
and either fixed the amount of the com- 
pensation, or specified the principles on 
which, and the manner in which the com- 
pensation was to be determined and given. 
In State of West Bengal v. Bela Banerjee, 
1954 SCR 558 = (AIR 1954 SC 170), a 
unanimous Bench presided over by 
Patanjali Sastri, C. J. held that the prin- 
ciples of compensation must ensure the 
payment of a just equivalent of what the 
owner was deprived of, The Constitu- 
tion (Fourth Amendment) Act was passed 
on April 27, 1955 in order to meet that 
decision. By the Fourth Amendment, an 
addition was made to Art. 31 (2) provid- 


ing that 

“ no such law shall be called 
in question in any Court on the ground 
that the compensation provided by the 
law is not adequate.” 


The effect of this amendment was 
considered by this Court in P. Vajravelu 
Mudaliar v. Deputy Collector, (1965) 1 
SCR 6l4 = (AIR 1965 SC 1017). The 
Madras Legislature had passed an Act 
providing for the aquisition of lands for 
housing schemes and had laid down prin- 
ciples for fixing compensation different 
from those prescribed in the Land Acqui- 
sition Act, 1894. Delivering the judg- 
ment of the Court, Subba Rao, J. held 
that the fact that Parliament used the 
same expressions, ‘compensation’ and 
‘principles’ as were found in Art. 31 be- 
fore its Amendment, was a clear’ indica- 
tion that it accepted the meaning given 
by this Court to those expressions in Bela 
Banerjee’s case. The Legislature, there- 
fore, had to provide for a just equivalent 
of what the owner was Seer of or 
specify the principles for the purpose of 
ascertaining the just equivalent. The new 
clause added by the Fourth Amendment, 
excluding the jurisdiction of the Court to 
consider the adequacy of compensation, 
was interpreted to mean that neither the 
principles prescribing the just equivalent’ 
nor the ‘just equivalent’ could be ques- 
tioned by the Court on the ground of the 
inadequacy of the compensation fixed or 
arrived at by the working of the princi- 
ples. By applying this test, the Court 
upheld the principles of compensation 


A.I. R. 


fixed: under thé Madras Act as not con- 
travening Art. 31 (2). The Act, however, 
was struck down under Art. 14 on the 
ground that full compensation had still 
to be paid under a parallel Law: The 
Land Acquisition Act. 


ae 


2126. In Union v. Metal Corpora- 
tion, (1967) 1 SCR 255 = (AIR 1967 SC 
637) a Bench of two Judges consisting of 
Subba Rao, C. J. and Shelat, J. held that 
the law of acquisition in order to justify 
itself had to provide for the payment of a 
just equivalent’ or lay down. principles 
which will lead to that result. It is only 
if the principles laid down are relevant 
to the fixation of compensation and are 
not arbitrary that the adequacy of the 
resultant product could not be question- 
ed in a Court of law. It is evident that 
this decision marked a departure from 
the judgment in Vajravelu’s case. 


2127. In the State of Gujarat v. 
Shantilal Mangaldas, (1969) 3 SCR 341 = 
(AIR 1969 SC 634), Shah, J. speaking for 
himself and*three other learned Judges 
expressed his disagreement “with the ob- 
servations of Subba Rao, C. J. in the Metal 
Corporation’s case and: expressly over- 
ruled that decision. It was held that if 
the quantum of compensation was not 
liable to be challenged on the ground 
that it was not a just equivalent, the prin- 
ciples specified for determination of com- 
pensation could also not be challenged 
on the plea that the compensation deter- 
mined by the application of those princi- 
ples was not a just equivalent. The learn- 
ed Judge observed that this did not, how- 
ever, mean that something fixed or deter- 
mined by the application of specified prin- 
ciples which is illusory or can in no sense 
be regarded as compensation must be 
upheld by the Courts, for, to do so, would 
be to grant a charter of arbitrariness, and 
permit a device to defeat the constitu- 
tional guarantee. Principles could, there- 
fore, be challenged on the ground that 
they were irrelevant to the determination 
of compensation, but not on the ground 
that what was awarded as a result of the 
application of those principles was not 
just or fair compensation. 


2128. In R. C. Cooper v. Union 
(the Bank Nationalization case), (1970) 3 
SCR 580 = (AIR 1970 SC 564) the judg- 
ment in Shantilal Mangaldas’s case, was 
in substance overruled by a Bench of 11 
Judges by a majority of 10 to 1. The 
majority referred to the meaning of com- 


ie 
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pensation as an equivalent of the property 
expropriated. It was held that if the 
statute in providing for compensation 
devised a scheme for payment of compen- 
sation in the form of bonds and the pre- 
sent value of what was determined to be 
given was thereby substantially reduced, 


the statute impaired the guarantee of 
compensation. 
2129. This chain of decisions on 


the construction of Art. 81 (2) introduced 
uncertainty in law and defeated to a large 
extent the clearly expressed intention of 
the amended Art. 31 (2) that a law pro- 
viding for compensation shall not be 
called in question in any Court on the 
ground that the compensation provided by 
it was not adequate. Shah, J. in Shantilal 
Mangaldas’s case, (1969) 3 SCR 341 (862- 
363) = (AIR 1969 SC 634) had observed 
with reference to the decisions in Bela 
Banerjee’s case and Subodh Gopal’s case, 
1954 SCR 587 = (AIR 1954 SC 92) that 
those decisions had raised more problems 
than they solved and that they placed 
serious obstacles in giving effect to the 
Directive Principles of State Policy incor- 
porated in Art.' 389. Subba Rao, J. had 
also observed in Vajravelu’s case, (1965) 1 
SCR 614 (626) = (AIR 1965 SC 1017) that 
if the intention of the Parliament was to 
enable the legislature to make a law with- 
out providing for compensation it would 
have used other expressions like, ‘price’, 
‘consideration’, ete. This is what the 
Parliament has now done partially by sub- 
stituting the word ‘amount’ for the word 
‘compensation in the new Art. 81 (2). 


2130. The provision in the newly 
added clause 2-B of Art. 31 that nothing 
in Art. 19 (1) (£) shall affect any law re- 
ferred to in Art. 81 (2) has been obviously 
incorporated because the Bank Nation- 
alisation case overruled a long line of 
authorities which had consistently taken 
the view that Art. 19 (1) (f) and Art. 31 (2) 
were mutually exclusive so far as acquisi- 
tion and requisition were concerned. [See 
for example Gopalan’s case, 1950 SCR 
88 = (AIR 1950 SC 27); Charanjit Lal 
Choudhury’s.case, 1950 SCR 869 at p. 919 
= (AIR 1951 SC 41); Sitabai Devi’s case, 
(1967) 2 SCR 949; Shantilal Mangaldas’ 
case, 1969 SCR 341 = (AIR 1969 SC 684) 
and H. N. Rao’s case, 1969 (2) SCR 892 
= (AIR 1970 SC 1157) J. 


_ 2131. Learned Counsel appearing 
for the petitioner mounted a severe attack 
on the Twenty-fifth Amendment, parti- 
cularly on the provisions of Art. 81-C. He 
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contends that Art. 81-C subverts seven 
essential features of the Constitution, .and 
destroys ten Fundamental: Rights, which 
are vital. for the survival of democracy, 
the rule of law and the integrity and unity 
of the Republic. Seven of these Funda- 
mental Rights, according to the counsel 
are unconnected with property rights. The 
argument continues that Art. 31-C des- 
troys the supremacy of the Constitution 
by giving a blank charter to Parliament 
and to all the State Legislatures to defy 
and ignore the Constitution; it subordi- 
nates the Fundamental Rights to. Direc- 
tive Principles of State Policy, destroying 
thereby one of the foundations of the Con- 
stitution; it virtually abrogates the 
“manner and form” of amendment laid 
down in Article 868 by empowering 
the State Legislatures and the- Parlia- 
ment to take away important Funda- 
mental Rights by an ordinary law pas~ 
sed by a simple majority; that it destroys 
by conclusiveness of the declaration the. 
salient safeguard of judicial review and. 
the right of enforcement of Fundamental 
Rights; and that, it enables the Legis- 
latures, under the guise of giving. effect to 
the Directive Principles, to take steps 
calculated to affect the position of reli- 
gious, regional, linguistic, cultural and 
other minorities. Counsel complains that 
the article abrogates not only the most 
cherished rights to personal liberty and 
freedom of speech but it also. abrogates 
the right to equality before. the law, 
which is the basic principle of. Republi- 
canism. By enacting Art. 81-C, the Parlia- 
ment has resorted to the strange -prace- 
dure of maintaining the Fundamental. 
Rights unamended, but authorising’ the 
enactment of laws which are void as .of< 
fending those rights by validating .then: 
by a legal fiction that they. shall. not: be 
deemed to be void. Today, Art. 31 per- 
mits the enactment of laws in abrogation 
of Articles 14, 19 and 81, . but what 
guarantee is there that tomorrow: all the 
precious freedoms will not be excepted 
from the range of laws passed under Artis 
cle 81-CP Learned Counsel wound up 
his massive criticism against Art. 81-C. by 
saying that the article is a monstrous. out+ 
rage on the Constitution and: its whole 
object and purpose is to legalise. despd- 


tism, l A a aS 
2132. Having given a most anxious 
consideration to .these arguments, I havé 
come to the conclusion that though Arti- 
cle 31-C is pregnant ` with _possible mis” 
chief, it cannot,-by the application of any 
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of the well-tecognised judicial tests be 
declared unconstitutional. 

2133. For a proper understanding 
of the provisions of Art. 31-C, one must 
in the first place appreciate the full mean- 
ing and significance of Art. 39 (b) and (c) 
of the Constitution. Article 39 appears in 
Part 1V of the Constitution, which lays 
down the Directive Principles of State 
Policy. The idea of Directive Principles 
was taken from Eire, which in turn had 
borrowed it from the Constitution of Re- 
publican Spain. These preceding exam- 
ples, as said by Sir Ivor Jennings? are 
significant because they came from coun- 
tries whose peoples are predominantly 
Roman Catholic, “and the Roman Catho- 
lics are provided by their Church not only 
with a faith but also with a philosophy”. 
On matters of faith and philosophy — 
social or political — there always is a 
wide divergence of views and in fact Re- 
publican Spain witnessed a war on the 
heels of the enactment ot its Constitution 
and in Eire, de Valera was openly accus- 
ed of smuggling into the Constitution the 
pet policies of his own party. Articles 38 
and 89 of our Constitution are principally 
based on Art. 45 of the Constitution of 
Eire, which derives its authority from 
the Papal Bulls. Article 39 provides by 
clause (b) that the State shall. in parti- 
cular, direct its policy towards securing : 

“that the ownership and control of 
the material resources of the community 
are sò distributed as best to subserve the 
common good.” 

Clause (c) of the article enjoins the 
State to direct its policy towards secur- 
ing— 

“that the operation of the economic 
system does not result in tbe concentra- 
tion of wealth and means of production 
to the common detriment.” 


Article 31-C has been introduced by 
the 25th Amendment in order to achieve 
the purpose set out in Art. 39 (b) and (c). 

2134. I have stated in the earlier 
part of my judgment that the Constitu- 
tion accords a place of pride to Funda- 
mental Rights and a place of permanence 
to the Directive Principles. I stand by 
what I have said. The Preamble of our 
Constitution recites that the aim of the 
Constitution is to constitute India into a 
Sovereign Democratic Republic and to 
secure to “all its citizens”, Tustice—social, 
economic and political—liberty and equa- 
lity. Fundamental Rights which are con- 


*Some Characteristics of the Indian Con- 
stitution, 1953, 30-32. 
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ferred and guaranteed by Part III of the 
Constitution undoubtedly constitute the 
ark of the constitution and without them 
a man’s reach will not exceed his grasp. 
But it cannot be overstressed that, the 
Directive Principles of State Policy are 
fundamental in the governance of the coun- 
try. What is fundamental in the govern- 
ance of the couutry cannct surely be less 
significant than what is fundamental in 
the life of an individual. That one is 
justiciable and the other not may show 
the intrinsic difficulties in making the 
latter enforceable through legal processes 
but that distinction does not bear on their 
relative importance. An equal right of 
men and women to an adequate means 
of livelihood; the right to obtain humane 
conditions of work ensuring a decent 
standard of life and full enjoyment of 
leisure; and raising the level of health 
and nutrition are not matters for a com- 
pliance with the Writ of a Court. As I 
look at the provisions of Parts III and IV, 
l feel no doubt that the basic object of 
conferring freedoms on individuals is the 
ultimate achievement of the ideals set out 
in Part IV. A circumspect use of the 
freedoms guaranteed by Part III is bound 
to subserve the common good but volun- 
tary submission to restraints is a philoso- 
phers dream. Therefore. Art. 37 enjoins 
the State to apply the Directive Principles 
in making laws. The freedoms of a few 
have then to be abridged in order to 
eusure the freedom of all. It is in this 
sense that Parts III and IV, as said by 
Granwille Austin,® together constitute 
“the conscience of the Constitution”. The 
Nation stands to-day at the cross-roads 
of history and exchanging the time- 
honoured place of the phrase, may I say 
that the Directive Principles of State 
Policy should not be permitted to become 
“a mere rope of sand”. If the State fails 
to create conditions in which the Funda- 
mental freedoms could be enjoyed by all, 
the freedom of the few will be at the 
mercy of the many and then all freedoms 
will vanish. In order, therefore, to pre- 
serve their freedom, the privileged few 
must part with a portion of it. 


2135. Turning first to the new 
Art. 31 (2), the substitution of the neutral 
expression “amount” for “compensation” 
still binds the Legislature to give to the 
owner a sum of money in cash or other- 
wise. The Legislature may either lay 


eThe Indian Constitution — Cornerstone 
of a Nation, Edn. 1966. 
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down principles for the determination of 
the amount or may itself fix the amount. 
There is, however, intrinsic evidence in 
Art. 81 (2) that it does not empower the 
State to confiscate or expropriate pro- 
perty. Not only does Art. 31 (2) not 
authorise the legislature to fix “such 
amount as it deems fit”, “in accordance 
with such principles as it considers re- 
levant”, but it enjoins the legislature by 
express words either to fix an “amount” 
for being paid to the owner or to lay 
down “principles” for determining the 
amount to be paid to him. If it was 
desired to authorise the legislature to pass 
expropriatory laws under Art. 31 (2), noth- 
ing would have been easier for the Con- 
stituent Body than to provide that the 
State shall have the right to acquire pro- 
perty for a public purpose without pay- 
ment of any kind or description. The 
obligation to pay an “amount” does not 
connote the power not to pay any amount 
at all. The alterative obligation to evolve 
principles for determining the amount also 
shows that there is no choice not to pay. 
The choice open to the Legislature is that 
‘the amount may directly be fixed by and 
under the law itself or alternatively, the 
law may fix principles in accordance with 
which the amount will be determined. 
The amount may, of course, be paid in 
cash or otherwise. 


2186. The specific obligation to 
pay an “amount” and in the alternative 
the use of the word “principles” for deter- 
mination of that amount must mean that 
the amount fixed or determined to be 
paid cannot be illusory. If the right to 
property still finds a place in the Con- 
stitution, you cannot mock at the man 
and ridicule his right. You cannot tell 


him: “I will take your fortune for a 
farthing”. 
2187. But this is subject to an im- 


portant, a very important, qualification. 
The amount fixed for being paid to the 
owner is wholly beyond the pale of a 
challenge that it is inadequate. The con- 
cept of adequacy is directly correlated 
to the market value of the property and 
therefore such value cannot constitute an 
element of that challenge. By the same 
test and for similar reasons, the principles 
evolved for determining the amount can- 
not be questioned on the ground that by 
application of those principles the amount 
determined to be paid is inadequate, in 
the sense that it bears no reasonable re- 
lationship with the market value of the 
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property. Thus the question whether the 
amount or the principles are within the 
permissible constitutional limits must be 
determined without regard to the con- 
sideration whether they bear a reason- 
able relationship with the market value 
of the property. They may not bear a 
reasonable relationship and yet they may 
be valid. But to say that an amount does 
not bear reasonable relationship with the 
market value is a different thing from. 
saying that it bears no such relationship 
at all, none whatsoever. In the latter 
case the payment becomes illusory and 
may come within the ambit of permissi- 
ble challenge. 


2138. It is unnecessary to pursue 
this matter further because we are really 
concerned with the  constitutionality of 
the Amendment and not with the validity 
of a law passed under Art. 31 (2). If and 
when such a law comes before this Court 
it may become necessary to consider the 
matter closely. As at present advised, I 
am inclined to the view which as I have 
said is unnecessary to discuss fully that 
though it is not open to the Court to 
question a law under Art. 31 (2) on the 
ground that the amount fixed or deter- 
mined is not adequate, Courts would have 
the power to question such a law if the 
amount fixed thereunder is illusory; if the 
principles, if any are stated, for determin- 
ing the amount are wholly irrelevant for 
fixation of the amount; if the power of 
compulsory acquisition or requisition is 
exercised for a collateral purpose; if the 
law offends constitutional safeguards other 
than the one contained in Art. 19 (1) (£; 
or, if the law is in the nature of a fraud 
on the Constitution. I would only like 
to add, by way of explanation, that if the 
fixation of an amount is shown to depend 
upon principles bearing on social good it 
may not be possible to say that the prin- 
ciples are irrelevant. 


2139. As regards the new Art. 81 
(2-B) I see no substance in the submis- 
sion of the petitioner that the exclusion 
of challenge under Art. 19 (1) (f) to a 
law passed under Art. 31 (2) is bad as 
being in violation of the principles of 
natural justice. I have stated earlier that 
constitutional amendments partake of the 
vitality of the constitution itself, provid- 
ed they are within the limits imposed by 
the constitution. The exclusion of a chal- 
lenge under Art. 19 (1) (f) in regard to a 
law passed under Art. 31 (2) cannot there- 
fore be deemed unconstitutional. Besides, 
there is no reason to suppose that the 
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legislature will act so arbitrarily as to 
authorise the acquisition or requisitioning 
of property without so much as comply- 
ing with the rules of natural justice. 
Social good does not require that a man 
be condemned unheard. 


2140. Article 381-C presents a 
gordian knot. King Gordius of Phrygia 
had tied a knot which an oracle said 
would be undone only by the future mas- 
ter of Asia. Alexander the Great, failing 
to untie the knot, cut it with his sword. 
Such a quick and summary solutions of 
knotty problems is, alas, not open to a 
Judge. The article reads thus: 


“31-C. Notwithstanding anything con- 
tained in Art. 18, no law giving effect to 
the policy of the State towards securing 
the principles specified in clause (b) or 
clause (c) of Art. 89 shall be deemed to 
be void on the ground that it is inconsis- 
tent with, or takes away or abridges any 
of the rights conferred by Art. 14, Art. 19 
or Art. 31; and no law containing a dec- 
laration that it is for giving effect to such 
policy shall be called in question in any 
Court on the ground that it does not give 
effect to such policy : 


Provided that where such law is made 
by the Legislature of a State, the provi- 
sions of this article shall not apply thereto 
unless such law, having been reserved for 
the consideration of the President, has re- 
ceived his assent.” 


2141. A misconception regarding 
the ambit of this article may first be re- 
moved, The article protects only “law” 
and notanexecutive action. The term 
‘law’ is used in Art. 13 (8) in a wider 
sense, so as to include an Ordinance, 
order, bye-law, etc., but that definition is 
limited to the purposes of Art. 18. Arti- 
cle 31-C cannot therefore be said to vio- 
late the provisions of Art. 81 (1) under 
which no person can be deprived of his 
property save by authority of law. It is, 
however, not to be denied that the word 
law in Art. 31-C may include all inci- 
dents and aspects of law-making. 


2142. In order properly to under- 
stand the scope of Art. 81-C, it would 
be necessary to refer to the history of 
the allied provisions of the Constitution. 
Prior to the 4th Constitutional Amend- 
ment which came into force on April 27, 
1955, Arts. 31-A and 381-B which were 
introduced by the First Amendment Act, 
1951 excluded wholly the provisions - of 
Part III in regard to laws providing for 
the acquisition of any estate or of any 
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rights therein. The reason of the rule was 
that the rights of society are paramount 
and must be placed above those of the 
individual. 


2143. The language of Art. 31-C 
makes it clear that only such laws will 
receive its protection as are for giving 
effect to the policy of the State towards 
securing the principles specified in Arti- 
cle 39 (b) or (c). Under clause (b) the 
State has to direct its policy towards 
securing that the ownership and control of 
the material resources. of the community 
are so distributed as best to subserve the 
common good. Under clause (c) the State 
has to take steps towards securing that 
the operation of the economic system does ` 
not result in the concentration of wealth 
and means of production to the common 
detriment. Apart from the declaration 
contained in the latter part of Art. 31-B 
It seems to me transparent that the nexus 
between a law passed under Art. 31-C 
and the objective set out in Art. 39 (b) 
and (c) is a condition precedent to the 
applicability of Art. 81-C. The declara- 
tion cannot be utilised as a cloak to pro- 
tect laws bearing no relationship with the 
objective mentioned in the two clauses 
of Art. 39, . 


2144. The objectives set out in 
Part IV of the Constitution were not 
limited in their application to agrarian 
reform. The 4th and 17th Amendments 
extended the basic principle underlying 
the First Amendment by introducing 
changes in Arts. 31 and 81-A and the 
Twenty-fifth Amendment has taken one 
step further by extending the principle to 
a vaster field. Article 81-C will operate 
substantially in the same way as Arti- 
cle 31-A has operated in the agrarian 
sphere. ‘In fact Art. 81-C is a logical ex- 
tension of the principles underlying Arti- 
cle 31 (4) and (6) and Art. 31-A, 


2145, I find it difficult to accept 
the argument, so strongly pressed upon 
us,. that Art. 81-C delegates the amend- 
ing power to State Legislatures and em- 
powers them to make amendments to the 
Constitution without complying with the 
form and manner prescribed by Art. 368. 
I am also unable to appreciate that the 
article empowers the Parliament likewise. 
The true nature and character of Arti- 
cle $1-C is that it identifies a class of 
legislation and exempts it from the opera- 
tion of Arts. 14, 19 and 31. Article 81 (4) 
and (6) identified laws in reference to the 
period of their enactment. Articles 31 (2) 
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and 3l-A identified the legislative field 
with reference to the subject-matter of 
the law. Articles 15 (4) and 33 identified 
laws with reference to the objective of 
the legislation. In this process no delega- 
tion of amending power is involved. Thus, 
these various provisions, like Art. 31-C, 
create a field exempt from the operation 
of some of the Fundamental Rights. The 
field of legislation is not created by Arti- 
cle 31-C. The power to legislate exists 
apart from and independently of it. What 
the article achieves is to create an im- 
munity against the operation of the speci- 
fied Fundamental Rights in a pre-existing 
field of legislation. In principle, I see no 
distinction between Art. 31-C on the one 
hand and Arts. 15 (4), 31 (4), 31 (5) (b) (ii), 
and 31 (6) on the other. I may also call 
attention to Art. 31-A introduced by the 
First Amendment Act, 1951 under which 
“Notwithstanding anything contained in 
Art. 13”, no Jaw providing for matters 
mentioned in Cls. (a) to (e) “shall be deem- 
ed to be void on the ground that it is in- 
consistent with or takes away or abridges 


any of the rights conferred by Arts. 14, 19 


or 31.” The fact that the five clauses of 
Art. 81-A referred to the subject-matter 
of the legislation whereas Art. 81-C refers 
to laws in relation to their object does 
not, in my opinion, make any difference 
in principle. 


2146. The argument that Art. 31-C 
permits a blatant violation of the form 
and manner prescribed by Art. 368 over- 
looks that the article took birth after a 
full and complete compliance with the 
form and manner spoken of in Art. 368. 
Besides, implicit in the right to amend 
Art. 868 is the power, by complying with 
the form and manner of Art. 368, to 
authorise any other body to make the 
desired amendments to constitutional pro- 
visions. The leading majority judgment 
in Golak Nath case and Hidayatullah, J. 
thought of a somewhat similar expedient 
in suggesting that a Constituent Assemb- 
ly could be convoked for abridging the 
Fundamental Rights. I do not see any 
distinction in principle between creating 
an authority like the Constituent Assemb- 
ly with powers to amend the Constitn- 
tion and authorising some other named 
authority or authorities to exercise the 
same power. This aspect of the matter 
‘does not, however, arise for further con- 
sideration, because Art. 31-C does not 
delegate the power to amend. 

2147. The latter part of Art. 81-C 
presents to me no diffculty : 


LETS. Z140-0U] D.U. ZUD93 


“no law containing a declaration that 


‘it is for giving effect to such policy shall 


be called in question in any Court on the 
ground that it does not give effect to such 
policy.” 

Clearly this does not exclude the 
jurisdiction of the Court to determine 
whether the law is for giving effect to 
the policy of the State towards securing 
the principles specified in Art. 39 (b) or 
(c). Laws passed under Art. 31-C can, 
in my opinion, be upheld only, and only 
if, there is a direct and reasonable nexus 
between the law and the Directive Policy 
of the State expressed in Art. 89 (b) or (c). 
The law cannot be called in question on 
on the ground that it does not give effect 
to such policy but I suppose no court can 
ever take upon itself the task of finding 
out whether a law in fact gives effect. to 
its true policy. If such a latitude were 
open to the Judges, laws of Prohibition 
and Gambling should have lost their place 
on the statute book long since. 


2148. In my opinion, therefore, 
Section 3 of the Twenty-fifth Amend- 
ment, which introduces Art. 31-C, is valid. 


The Constitution (Twenty-ninth 
Amendment) Act, 1972. 


2149. In regard to the inclusion 
of the two Kerala Acts, (Act 33 of 1969 
and Act 25 of 1971) in the Ninth Schedule 
by the Twenty-ninth Amendment, it is 
urged by the petitioners counsel that if 
the provisions of the two Acts do not fall 
within the terms of 31-A (1) (a), the Acts 
will not get the protection of Art. 31-B. 


2150. The validity of Art. 31-B 
has been accepted in a series of decisions 
of this Court and I suppose it is too. late 
in the day to re-open that question; nor 
indeed did the learned counsel for the 
petitioner challenge the validity of that 
article. In State of Bihar v. Kameshwar 
Singh, 1952 SCR 889 = (AIR 1952 SC 
252) a similar contention was considered 
and rejected by Patanjali Sastri, C. J. 
who spoke for the Court. The same view 
was reiterated in Visweshwar Rao v. The 
State of Madhya Pradesh, 1952 SCR 1020 
= (AIR 1952 SC 252) by Mahajan, J. The 
argument fell to be considered once again 
in N. B. Jeejeebhoy v. Assistant Collector, 
Thana Prant, Thana, (1965) 1 SCR 686 = 
(AIR 1965 SC 1096) but Subba Rao, J. 
confirmed the view taken in the earlier 
eases. These cases have consistently held 
that the opening words of Article $1-B - 


` 


2054 5. C. |Prs. 2150-55] Kesavananda v. State of Kerala (Chandrachud J.) 


“Without prejudice to the generality of 
the provisions contained in Art. 81-A” 
‘only indicate that the Acts and Regula- 
tions specified in the Ninth Schedule 
would obtain immunity even if they did 
not attract Art. 31-A. If every Act in 
-the Ninth Schedule has to be covered by 
Art. 31-A, Art. 81-B would become re- 
dundant. Article 81-B was, therefore, 
held not to be governed by Art. 81-A. 
The Twenty-ninth Amendment must, ac- 
cordingly be held to be valid. 


2151. Debates of the Constituent 
Assembly and of the First Provisional 
Parliament were extensively read out to 
us during the course of arguments. I 
read the speeches with interest, but in 
my opinion, the debates are not admissi- 
ble as aids to construction of constitu- 
tional provisions. In Gopalan’s case, (1950) 
1 SCR 88 (110)=(AIR 1950 SC 27) Kania, 
C. J., following the decisions in The 
Municipal Council of Sydney v. The Gom- 
monwealth, (1904) 1 Com LR 208 and 
United States v. Wong Kim Ark, (1898) 
169 US 649 (699), observed that while it 
is not proper to take into consideration 
the individual opinions of Members 
of Parliament to construe the mean- 
ing of a particular clause, a re- 
ference to the debates may be permitted 
when a question is raised whether a cer- 
tain phrase or expression was up for con- 
sideration at all or not. According to 
Mukherjea, J. (p. 274), the debates of the 
Constituent Assembly are of doubtful 
value as an aid to discover the meaning 
of the words in a Constitution. The learn- 
ed Judge said that a resort can be had 
to the debates with great caution and 
only when latent ambiguities are to be 
resolved. A similar view was expressed 
by this Court in State of Travancore, 
Cochin v. Bombay Co. Ltd., 1952 SCR 
1112 = (AIR 1952 SC 866). In the Golak 
Nath’s case, Subba Rao, C. J. clarified that 
he had not referred to the speeches made 
in the Constituent Assembly for the pur- 
pose of interpreting the provisions of 
Art. 368. Bachawat, J. also took the same 
view. 

2152. It was urged by the learned 
Advocate-General of Maharashtra that 
there is a noticeable change in the attitude 
of this Court to parliamentary debates 
since the decision in Gopalan’s case and 
that the most pronounced trend mani- 
fested itself first in Golak Nath’s case and 
then decisively in the Privy Purse case, 
(1971) 3 SCR 9 (83) = (AIR 1971 SC 580). 
The practice followed in the Privy Purse 
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case is said to have been adopted both by 
the majority and the minority in Union 
of India v. H. S. Dillon, (1971) 2 SCC 779, 
784, 829-30 = (AIR 1972 SC 1061). 


21538. I am unable to agree that 
any reliance was placed in the Privy 
Purse case or in Dillons case on parlia- 
mentary speeches, for the purpose of in- 
terpreting the legal provisions. Shah, J., 
in the Privy Purse case, referred to the 
speech of Sardar Vallabhbhai Patel in 
order to show the circumstances in which 
certain guarantees were given to the for- 
mer Rulers. The Advocate-General is 
right that Mitter, J. made use of a speech 
for ccnstruing Art. 363, but that was done 
without discussing the question as re- 
gards the admissibility of the speech. In 
Dillon’s case, it is clear from the judg- 
ment of the learned Chief Justice, that 
no usa was made of the speeches in the 
Constituent Assembly for construing any 
legal provision. In fact, the learned Chief 
Justice observed that he was glad to find 
from the debates that the interpretation 
which he and two of his calleagues had 
put on the legal provision accorded with 
what was intended. 


2154. It is hazardous to rely upon 
parliamentary debates as aids to statutory 
construction. Different speakers have dif- 
ferent motives and the system of ‘Party 
Whip’ leaves no warrant for assuming 
that those who voted but did not speak 
were of identical persuasion. That as- 
sumption may be difficult to make even 
in regard to those who speak. The safest 
course is to gather the intention of the 
legislature from the language it uses. 
Therefore, parliamentary proceedings can 
be used only for a limited purpose as 
explained in Gopalan’s case. 


2155. Before summarising my con- 
clusions, let me say that it is with the 
greatest deference and not without hesita- 
tion that I have decided to differ from 
the eminent Judges who constituted the 
majority in the Golak Nath case. Two 
of them still adorn this Bench and to 
them as to the other learned Brothers 
of this Bench with whom it has not been 
possible to agree, I say that it has been 
no pleasure to differ from them, after 
being with some of them for a-part of 
the time, on a part of the case. Their 
concern for common weal, I guess, is no 
less than mine and so let me express the 
hope that this long debate and these long 
opinions will serve to secure at least one 
blessing —- the welfare of the cominon 
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man. We are all conscious that this vast 
country has vast problems and it is not 
easy to realise the dream of the Father 
of the Nation to wipe every tear from 
every eye. But, if despite the large 
powers now conceded to the Parliament, 
the social objectives are going to be a 
dustbin of sentiments, then woe betide 
those in whom the country has placed 
such massive faith. 

2156. My conclusions are briefly 
these : 

1. The decision of the leading majo- 
rity in the Golak Nath case that the then 
Art. 868 of the Constitution merely pre- 
scribed the procedure for amendment of 
the Constitution and that the power of 
amendment had to be traced to Entry 97 
of List I, Schedule VII read with Arti- 
cles 245, 246 and 248 is not correct. 


2. The decision of the leading majo- 
rity and of Hidayatullah, J. that there 
is no distinction between an ordinary 
law and a law amending the Constitution 
is incorrect. Article 13 (2) took in only 
ordinary laws, not amendments to the 
Constitution effected under Art. 368. 


3. The decision of the leading majo- 
rity and of Hidayatullah, J. that Parlia- 
ment had no power to amend the Con- 
stitution so as to abrogate or take away 
Fundamental Rights is incorrect. 


4. The power of amendment of the 
Constitution conferred by the then Arti- 
cle 368 was wide and unfettered. It 
reached every part and provision of the 
Constitution. 

5. Preamble is a part of the Constitu- 
tion and is not outside the reach of the 
amending power under Art. 868. 


6. There are no inherent limitations 
on the amending power in the sense that 
the Amending Body lacks the power to 
make amendments so as to damage or 
destroy the essential features or the fun- 
damental principles of the Constitution. 


7. The 24th Amendment only dec- 
Jares the true legal position as it obtain- 
ed before that Amendment and is valid. 


8. Section 2 (a) and Section 2 (b) of 
the 25th Amendment are valid. Though 
Courts have no power to question a law 
described in Art. 31 (2) substituted by 
Section 2 (a) of the Amendment Act, on 
the ground that the amount fixed or deter- 
mined for compulsory acquisition or re- 
quisition is not adequate or that the whole 
or any part of such amount is to be given 
otherwise than in cash, Courts have the 
power to question such a law if (i) the 
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amount fixed is illusory; or (ii) if the prin- 
ciples, if any, are stated, for determining 
the amount are wholly irrelevant for fixa- 
tion of the amount; or (iii) if the power of 
compulsory acquisition or requisition is 
exercised for a collateral purpose; or 
(iv) if the law of compulsory acquisition 
or requisition offends the principles of 
Constitution other than the one which is 
expressly excepted under Art. 31 (2-B) in- 
troduced by Section 2 (b) of the 25th 
Amendment Act — namely Art. 19 (1) 
(f); or (v) if thé law is in the nature of 
a fraud on the Constitution. 

9. Section 3 of the 25th Amendment, 
which introduced Art. 31-C into the Con- 
stitution is valid. In spite, however, of 
the purported conclusiveness of the dec- 
laration therein mentioned, the Court has 
the power and the jurisdiction to ascer- 
tain whether the law is for giving effect 
to the policy of the State towards secur- 
ing the principles specified in Art. 89 (b) 
or (c). If there is no direct and reason- 
able nexus between such a law and the 
provisions of Art. 39 (b) or (c), the law 
will not, as stated in Art. 31-C, receive 
immunity from a challenge under Arti- 
cles 14, 19 or 81. 


10. The 29th Amendment Act is 
valid. The two Kerala Acts mentioned 
therein, having been included in the 
Ninth Schedule, are entitled to the pro- 
tection of Art. 31-B of the Constitution. 


2157. I would direct each party 
to bear its own costs, 


2158. As I am coming to the 
close of my judgment, drafts of judg- 
ments of several of my esteemed collea- 
gues are trickling in. As I look at them, 
I hear a faint whisper of Lord Dunedin-—— 
And then I thought: I began this judg- 
ment by saying that I wanted to avoid 
writing a separate judgment of my own. 
Are first thoughts best 


ORDER 


The Constitution Bench will deter- 
mine the validity of the Constitution 
(Twenty-sixth Amendment) Act, 1971 in 
accordance with law. 


The cases are remitted to the Con- 
stitution Bench for disposal in accord- 
ance with law. There will be no order as 
to costs incurred upto this stage. 

Cases remitted to 
Constitution Bench. 
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.and another, Petitioners v. Prabhudas 
_ Shivlal, Réspondent. l 
ci Civil Mise. Petns. Nos. 854 and 
2282 of 1971,. D/- 16-4-1971. 
. ~ Index Note: — (A) Constitution of 
India, . Art. 136 — Revocation of spe- 
cial leave — .Mis-statements and un- 
„true. averments ..in leave application 
_weuld entail” revocation. of leave 
‘granted — Grounds taken on legal 
‘points cannot,. however, be considered 
„to he false. dr untrue statements on 
“MMaterial facts or matters of import- 
„ance. (Case law considered). 

(Para 15) 


sg - Mr. S. T3 Desai, Sr. Advocate (Mr. 
S. V. Tambwekar, Advocate, for Mr. 
zS. K.. Dholakia, Advocate, with him) 
‘for Petitioners; Mr. IL N. Shroff, Ad- 
wocate, for Respondent. 

=., The. following Judgment 
Court was délivered by 


.VAIDIALINGAM, J.:— The peti- 
tioners in both these applications have 
taken on lease the ground floor por- 
tion of property in Ward No. V Nondh 
No: 1088 of Surat. The respondent be- 
came the owner of the said property 
by purchasing it from the previous 
owner by a registered sale deed dated 
September 18, 1958. The petitioners 
who were the tenants of the premises 
‘éven prior to the date of purchase by 
the respondent, have continued to be 
his tenants and they are using the 
‘premises for their business purpose. 
The respondent landlord filed on Fe- 
bruary | 12, 1967 a Civil Suit No. 144 of 
1967 in the Court of the Third Joint 
Civil Judge, Junior 
for evicting the petitioners. 
-vt 2 -= According to the landlord 
the ‘petitioners had not paid the rent 
for a period of over six months and 
had also not complied with the notice 
issued under. Section 12 of the Bom- 
bay. Rents Hotel and Lodging House 
Rates. (Control) Act, 1947 (Act 57 of 
1947) (hereinafter called the Bombay 
Rent. Act). The respondent had alleg- 


#(Civil Revn. Appin. No. 1353 of 1970, 
D/- 22-12-1970—Gui.) 
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‘ed that he had terminated ‘the tenancy 


of the petitioners by notice dated 
November 24. 1966. The respondent 
sought eviction of the petitioners on 
two grounds, namely, (1) default in 
payment of rent, and (2) premises be- 
ing required for bona fide personal 
use and occupation. 


3. The petitioners | contested 
the suit on various grounds and denied 
that they were in arrears and pleaded 
that they had raised a dispute in res- 


-pect of the standard rent within the 


time allowed by law. They also con- 
tended that the landlord’s requirement 
for use and occupation -was not bona 
fide.. Both the trial-court as well.as the 
Appellate Court the Extra Assistant 
Judge, Surat, have concurrently rejec- 
ted the plea of the respondent that he 
required the premises bona fide for 
personal use. Both the couris held that 
the petitioners have not raised any dis- 
pute about the standard rent within 
one month of service of suit notice 
either by preferring a standard rent 
application or by sending a reply to 
the suit notice raising such a dispute. 
On this basis both the Courts held 
that the respondent-plaintiff is entit- 
led to recover possession of the pre- 
mises on the ground of non-payment 
of rent under Section 12 (3) (a) of the 
Bombay Rent Act and accordingly 
passed an order directing eviction of 
the petitioners from the suit premises. 


4, The petitioners filed Civil 
Revision Application No. 1353 of 1979 
before the Gujarat High Court chal- 
lenging the decision ofthe two Su- 
bordinate Courts ordering their -evic- 
tion. The High Court summarily re- 
jected the said application by its 
order dated December 22, 1970. 


5. The petitioners filed Spe- 
cial Leave Petition No. 342 of 1971 
seeking special leave to appeal against 
the decision of the Gujarat High 
Court. In the special leave petition it 
has been stated that the appeal raises 
important questions of law relating 
to the scope and applicability of Sec- 
tion 12 (3) (a) of the Bombay Rent 
Act, which applies in all material 
particulars to both the States of Ma- 
harashtra and Gujarat. It has been 
further stated that there is a direct 
conflict regarding the interpretation 
of this section between the Full Bench 
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of. the Bombay High Court and the 
Gujarat High Court. 


6. According to the petitioners, 
the Bombay High Court has held that 
the matter will not fall under Sec. 12 
(3) (a) even in those cases where a 
dispute in respect of standard rent 
has been raised in the written state- 
ment whereas the Gujarat High Court 
has held to the contrary and, there- 
fore, there is a direct conflict be- 
tween the two High Courts on this 
point. Along with the special leave 
petition - the petitioners have filed 
C. M. P. No. 854 of 1971 praying for 
the stay of operation of the order of 
the Gujarat High Court in Civil Re- 
vision Application No. 1353 of 1970. 
In view of the conflict between the 
Bombay and Gujarat High Courts re- 
‘garding the interpretation of the above 
section, this court granted special leave 
by its order dated February 15, 1971. 
‘This Court further granted ex parte 
stay pending disposal of the notice of 
motion, which was made returnable 
within three weeks. 


7. The respondent entered ap- 
pearance and filed his counter-affi- 
davit in C. M. P. No. 854 of 1971. In 
the counter-~affidavit the respondent 
has made two prayers, namely, (1) to 
revoke the special leave granted to 
the petitioners and (2) to dissolve the 
order of stay granted ex parte. In 
order to clarify the prayers made in 
C. M. P. No. 854 of 1971, the peti- 
tioners have filed C. M. P. No. 2282 
of 1971 requesting permission to 
amend their original application 
C. M. P. No. 854 of 1971 by stating 
that the relief asked for is for stay 
of eviction of the petitioners from the 
suit premises and to grant stay of 
operation of the judgments of the 
trial Court as well as of the Appel- 
late Courts. Reading the two appli- 
cations it is clear that the petitioners 
seek relief from dispossession pending 
the disposal of the appeal by this 
Court. We will deal with the prayers 
for grant ofstay of dispossession after 
disposal of the plea raised by the res- 
pondent that the special leave grant- 
ed by this Court should be revoked. 
The grounds on which the respondent 
requests for cancellation of special 
leave are that the petitioners have 
completely misled this Court in regard 
to the true facts of the case and that 
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they are guilty of suppression veri or 
suggestio falsi. 


8. The bone of contention in 
this regard as pointed- out by Mr. 
I. N. Shroff, learned counsel for the 
respondent, is Full Bench decision of 
the Bombay High Court, which is 
stated to þe in direct conflict with 
the decision of the Gujarat High 
Court has never been placed before 
the Gujarat High Court when it dis- 
missed in limine C.R.P. No. 1353 of 
1970. 


8A. Mr. 5. T. Desai, learned 
counsel for the petitioners, pointed out 
by reference to the special leave peti- 
tion that there has been no attempt by 
his clients to mislead this Court and he 
further urged that all the facts have 
been stated correctly. He admitted 
that it has been mentioned in the spe- 
cial leave petition that there is a direct 
conflict between the Bombay and 
Gujarat High Courts in the matter of 
interpretation of Section 12 (3) (a) of 
the Bombay Rent Act. This plea, be- 
ing a legal contention, was available 
to the petitioners and they were per- 
fectly justified in placing before this 
Court the conflict so that it may be 
resolved one way or the other. The 
statement regarding the conflict made 
in the special leave petition is also 
true. 


9, At the outset we may clear 
the ground by stating that Mr. S. T. 
Desai, learned counsel for the peti- 
tioners, desired us to proceed on the 
basis that there is nothing on ‘record 
to show that the Full Bench decision 
of the Bombay High Court was plac- 
ed before the Gujarat High Court 
when C. R. P. No. 1353 of 1970 was 
being heard. 

10. We will now refer to the 
statements made in the special leave 
petition, which are relevant for the 
purpose of deciding whether there 
has been untrue statement made by 
the petitioners. In paragraph 2, it is 
stated that the special leave petition 
raises important question of law relat- 
ing to the scope and applicability of 
section 12 (3) (a) of the Bombay Rent 
Act, which applies in all material 
particulars to both the States of Ma- 
harashtra and Gujarat and that there 
is a direct conflict between the Full 
Bench of the Bombay High Court and 
the Gujarat High Court. It is further 
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stated that the Bombay High Court 
has held that a matter will not fall 
in Section 12 (3) (a) not only in those 
cases for which a dispute in respect 
of standard rent has been raised with- 
in one month of the service of notcie 
but -also in those cases in which a dis- 
pute in respect of standard rent is 
raised in written statement filed in 
reply to the plaint of the landlord. 


11. In paragraph 2 it is fur- 
ther stated: 

“This important decision given by 
the Full Bench of the Bombay High 
Court, it is respectfully submitted, is 
in direct conflict with the authorities 
of the Gujarat High Court, and the 
present decision of the Gujarat High 
Court from which this special leave 
is being filed has also proceeded on 
the basis which is in direct conflict 
with the judgment of the Bombay 
High Court. This is because the peti- 
tioners who are the tenants had in 
any event and accepting all findings 
of fact of the Courts below, raised a 
dispute regarding standard rent in the 
written statement and therefore on 
the ratio of the Bombay High Court 
judgment the petitioners cannot be 
ordered to be evicted from the pre- 
mises.” 

Paragraphs 4 to 13 give the facts 
and .circumstances leading to the fl- 
ing of the petition for special leave. 
In those paragraphs facts relating to 
the tenancy, the notices that passed 
between the parties as well as the 
findings of the two Subordinate Courts 
and the dismissal by the High Court 
of C. R. P. No. 1353 of 1970 are stat- 
ed. Paragraph 14 enumerates the 
various grounds which, according to 
the petitioners, will enable them to 
obtain special leave. 

12. Grounds which according 
to the respondent amount to state- 
ments of facts and which are not true 
are Nos. 2, 3 and 16. 

They are as follows: 

“IL That the High Court ought 
to have examined the aspect as to 
whether in view of the judgment of 
the Full Bench of the Bembay High 
Court in Special Civil Application 
No. 718 of 1968 decided on 17th 
August, 1970, a case is made out as 
to whether Section 12 (3) (a) of the 
aforesaid Act applied when a dispute 
about standard rent is raised at the 
time of written statement. 
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lI. That the High Court ought 
to have considered the reasons on the 
basis of which the judgment of the 
Full Bench of the Bombay High 
Court was delivered, Particularly in 
view of the fact that there was a 
clear conflict between the judgments 
of the High Court of Bombay and the 
High Court of Gujarat on the ques- 
tion of the scope and applicability of 
Section 12 (3) (a) of the afcresaid Act. 


XVI. It is respectfully submitted 
that the petition involves substantial 
questions of law of public importance 
and the decision on which would affect 
a large number of pending cases, 
both in the Maharashtra and Gujarat 
Courts which deal with identical Sec- 
tion 12 (3) (a) of the aforesaid Act. In 
view of the direct conflict between 
the Bombay and Gujarat High Courts 
it is respectfully submitted that it is 
a fit case for this Hon’ble Court, or 
otherwise the same section would be 
interpreted by both the courts in con- 
tradictory manner. In fact if the peti- 
tioners had been in Maharashtra then 
he would have succeeded in view of 
the Full Bench judgment of the Bom- 
bay which squarely applies to the 
facts of this case, even accepting all 
findings of fact against the petitioners. 
A true copy of the Bombay High 
Court Full Bench judgment is annexed 
hereto to Annexure B and a true copy 
of the judgment of the lower appellate 
court is annexed hereto as Annexure 
Cc 

13. The true copy of the Full 
Bench judgment of the Bombay High 
Court, referred to in ground No. XVI 
is the one in Special Civil Application 
No. 781 of 1968 decided on August 17, 
1970. In the counter-affidavit filed by 
the respondent in C. M. P. No. 854 of 
1971 in paragraph 5, after referring to 
the fact that the petitioners are mak- 
ing a grievance about the summary 
dismissal of the C. R. P. No. 1358 of 
1970 by the Gujarat High Court on 
the ground that the said decision is in 
conflict with the Full Bench decision 
of the Bombay High Court, referred 
to above, it is stated: 

“The enquiries made by me show 
that the petitioners had not produced 
before the Gujarat High Court a Cer- 
tified or even an Ordinary copy of the 
said Full Bench Judgment of the Bom- 
bay High Court nor had the petitioners, 
at the admission stage of the peti- 
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tioners’ Civil Revision Petition before 
the Gujarat High Court cited or refer- 
red to the said Full Bench decision. If 
the information received by me is cor- 
rect and I believe it to be correct, it 
is wholly improper for the petitioners 
to approach this Hon’ble Court and to 
contend that the Gujarat High Court 
is in error in not examining and fol- 
lowing the Full Bench decision of the 
Bombay High Court.” 


In paragraphs 8 and 9 it is stated: 


“8. The conduct of the petitioners 
would further appear to be improper 
because they do not appear to have 
taken up this point in their Civil Revi- 
sion Petition No. 1353 of 1970 filed by 
them in the Gujarat High Court. 


9. It, therefore, appears that the 
petitioners have completely misled 
this Hon’ble Court in regard to the 
true facts and have thereby obtained 
from this Hon’ble Court Special Leave 
to Appeal, which in all probability. 
this Hon’ble Court would not have 
been pleased to grant had the peti- 
tioners placed before this Hon’ble 
Court true facts of the case”. 


Therefore, it will be seen from the 
material averments of the respondent 
that his bone of contention regarding 
the statements of fact by the peti- 
tioners is that the statements contain- 
ed in the relevant paragraphs of the 
special leave petition, adverted to ear- 
lier, give the impression that the Full 
Bench decision of the Bombay High 
Court was placed before the Single 
Judge of the Gujarat High Court when 
C. R. P. No. 1353 of 1970 was being 
disposed of. That the said judgment 
was not brought to the notice of the 
High Court is clear from the fact that 
no grounds were taken in the Civil 
Revision Petition regarding any con- 
flict between the Gujarat and the 
Bombay High Courts on identical pro- 
visions of the statute. 


14. The petitioners have in 
their rejoinder affidavit controverted 
the allegation that they have in any 
manner misled the Court. They have, 
on the other hand, stated that the con- 
flict between the two High Courts has 
been stated ın the special leave peti- 
tion, which is a fact and it was main- 
ly on that basis that the special leave 
was asked for and granted by this 
Court. They have further stated that 
there has been no suppression of any 
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material facts or mis-statement of facts 
which misled the Court in granting 
the special leave. 


15. Mr. I. N. Shroff has refer- 
red us to the decision of this Court 
wherein it has been held that when 
there has been an untrue statement of 
a matter of importance or when there 
has been a mis-statement as to valua- 
tion ‘so as to mislead the Court to exer- 
cise its discretion in a party’s favour 
or when a false statement has been 
made on material facts, this Court had 
revoked the special leave already 
granted. 


There canbe no controversy that if 
the petitioners have made an untrue 
averment regarding material state- 
ments or false statement of matters of 
importance or a deliberate untrue 
statement of material facts so as to 
mislead this Court or if there has been 
any suppression on any point of 
importance, the special leave granted 
by this Court will have to be revok- 
ed. But the question is whether in the 
circumstances of the case the peti- 
tioners have made any such mis-state- 
ment or untrue statement of matters 
of importance. In S. R. Shetty v. Phi- 
rozeshah Nusserwanji, Civil Appeal 
No. 155 of 1963, D/- 5-4-1963 (SC) 
special leave was revoked on the 
ground that the valuation had been 
deliberately inflated by the parties 
with a view to getting over the preli- 
minary hurdle regarding valuation. In 
Hari Narain v. Badri Das, 1964-2 SCR 
203=(AIR 1963 SC 1558), it was ob- 
served by this Court: 


“It is of utmost importance that 
in making material statements and 
setting forth grounds in applications 
for special leave, care must be taken 
not to make any statements which are 
inaccurate, untrue or misleading. In 
dealing with applications for special 
leave, the Court naturally takes state- 
ments of fact and grounds of fact con- 
tained in the petitions at their face 
value and it would be unfair to betray 
the confidence of the Court by making 
statements which are untrue and mis- 
leading. That is why we have come to 
the conclusion that in the present case, 
special leave granted to the appellant 
ought to be revoked.” 


In Rajabhai Abdul Rehman v. Vasudev 


Dhanjibhai, (1964) 3 SCR 480 = (AIR 
1964 SC 345) this Court after refer- 
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Ying to the previous decision, cited 


above, observed as follows: 


“Exercise of the jurisdiction of the 

Court under Art. 136 of the Constitu- 
tion is discretionary: it is exercised 
sparingly and in exceptional cases, 
when a substantial question of law 
falls to be determined or where it ap- 
pears to the Court that interference by 
this Court is necessary to remedy’ seri- 
ous injustice. A party who approaches 
this Court invoking the exercise of 
this overriding discretion of the Court 
must come with clean hands. If there 
appears on his part any attempt to 
Overreach or mislead the Court by 
false or untrue statements or by with- 
holding . true information which would 
have a bearing on the question of 
exercise of the discretion, the Court 
would be justified in refusing to exer- 
cise the discretion or if the discretion 
has been exercised in revoking the 
leave to appeal granted even at the 
time of hearing of the appeal.” 
In Sita Bai v. Soni Vanji Wani, Civil 
Appeal No. 982 of 1965 D/- 25-4-1968 
(SC) this Court revoked special leave 
on the ground that on a matter of im- 
portance the appellants therein had 
made untrue statements before this 
Court. Recently in Shankar Madhoji 
Nemade v. Chisuji Janaji, Civil Appeal 
No. 85 of 1967 D/- 8-9-1970=(report- 
ed in AIR 1971 SC 281) this Court 
reiterated the principles laid down 
in the above decisions. But on facts it 
was held that there has been no un- 
true or false averment regarding mate- 
rial facts. 


16. Having due regard to the 
principles laid down above and ap- 
plying them to the case on hand, we 
are of the opinion that the request of 
the respondent for revoking special 
leave granted has to be rejected. We 
are also satisfied that there has been 
no false or untrue averment on mate- 
rial facts made by the petitioners for 
the purpose of misleading this Court. 


Paragraph No. 2 of the special 
leave petition refers to the conflict be- 
tween the Gujarat and Bombay High 
Courts with regard to the scope and 
applicability of S. 12 (3) (a) of the 
Bombay Rent Act. The contrary view 
taken by the Gujarat High Court is 
the one reported in Chunilal Shivlal 
v. Chimanlal Nagindas, (1966) 7 Guj 
LR’ 945 which has been followed by 
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the two subordinate courts. No doubt 
the High Court has summarily reject- 
ed the Civil Revision Petition. There- 
fore, what is stated. in paragraph No. 2 
is a pure statement of the legal posi- 
tion and factually it is correct. We 
have also referred to the grounds 
Nos. 2, 3 and 16 which are purely legal 
contentions. The contention of Mr. 
Shroff, learned counsel for respondent 
is that a reading of these grounds 
gives the impression that the attention 
of the Gujarat High Court was drawn 
to the Full Bench decision of the Bom- 
bay High Court when the Civil Revi- 
sion Petition was disposed of. Assum- 
ing it is so, in our opinion, it cannot 
be stated that there is any mis-state- 
ment or untrue averment contained in 
these grounds. It must be remembered! 
that they are legal contentions taken! 
in the grounds attacking the judgment 
of the Gujarat High Court. We fail to 
see in what other manner a party can 
draw the attention of this Court to a 
conflict between two High Courts with 
regard to the interpretation of a sub- 
stantially similar prevision of a statute. 
It is needless to state that if a party 
wants to have a particular legal posi- 
tion settled in a High Court reconsi- 
dered on the basis of a different deci- 
sion on identical point by the other 
High Court and specially with regard 
to the same statute, he must draw the 
attention of the learned Judge to that 
decision bearing on the point in ques- 
tion. This will be a very proper thing 
for a party to do. But that is far from 
saying that if he has omitted to place 
a particular decision of another High 
Court on an identical matter, but 
nevertheless when the judgment sa 
given is before a higher Tribunal, he 
should not be allowed to challenge the 
decision on the ground that the other 
High Courts have taken a different 
view. For instance, if a matter is dis- 
posed of by a Division Bench of the 
same High Court and a similar matter 
is disposed of by a Single Judge on 
the next day without being made 
aware of the decision of the Division 
Bench in our opinion, it will be per- 
fectly open to the party aggrieved by 
the judgment of the Single Judge, 
when filing an appeal against that 
judgment to urge that it is contrary to 
the Division Bench decision of the 


same court, though that judgment was 
not brought to the notice of the Single 
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Judge. The grounds taken on legal 
points should not, in our opinion, be 
confused or mixed up with the aver- 
ments regarding material facts or mat- 
ters of importance. 

17. We are of the opinion that 
none of the statements in the special 
leave petition relied on by Mr. Shroff 
can be considered to be untrue or false 
statements on the material facts or 
matters of importance. Therefore, the 
prayer of the respondent for revoking 
the special leave granted will have to 
be rejected. The C. M. P. No. 2282 
of 1971 is allowed and the prayer in 
C. M. No. 854 of 1971 will stand 
suitably amended. 


18. Regarding the stay appli- 
cation, it is ordered that there will be 
astay of dispossession of the peti- 
tioners from the premises pending dis- 
posal of the appeal by this Court pro- 
vided, (1) the petitioners deposit in 
the trial court within one month from 
today the entire arrears of rent and 
(2) the petitioners deposit in the trial 
court rent for every month on or he- 
fore the 10th of the succeeding month, 
the respondent will be at liberty to 
withdraw the rents so deposited un- 
conditionally and without prejudice to 
his contentions in the appeal. If the 
petitioners fail to deposit the arrears 
or commit two consecutive defaults in 
depositing the monthly rent, the stay 
granted will stand vacated and the 
respondent will be entitled to take 
delivery of the properties. It is also 
recorded that Mr. 5. T. Desai, learned 
counsel for the petitioners, has under- 
taken on behalf of the firm and its 
partners that they will deliver posses- 
sion of the premises within three 
months from the date of judgment in 
the appeal, in case the appeal is dis- 
missed. There will be no order as to 
costs. 

Prayer for revoking special 
leave rejected. 
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Index Note: — (A) Income Tax Act 
(1922), Section 24 -(1) Proviso, Explanation 2 
— “Transfer of the commodity” — What 
amounts to ~—- Transfer of Pucca Delivery 
Orders — Whether a speculative transaction. 
(1969) 73 ITR 713 (Cal), Overruled. 


Brief Note: — (A) To effect a valid 
transfer of any commodity, it is not neces- 
sary that the transfer in question should 
be followed up by actual delivery of the 
goods to the transferee. Even if the goods 
are delivered to the transferees’ transferee, 
the first transfer also will be a valid trans- 
fer. AIR 1955 SC 182 and AIR 1961 SC 
1065 and AIR 1962 SC 1585, Rel. on; AIR 
1961 SC 1214. Distinguished. (Para 7) 


Thus in case of transactions concluded 
by the transfer or delivery of Pucca. Delivery 
Orders, it has to be seen whether the ulti- 
mate purchaser of the Pucca Delivery Orders 
has taken actual delivery of the goods s6ld. 
It is erroneous to hold that if any transfer 
of the orders is not followed up by actual 
delivery of the goods to the transferee, that 
transaction has to be considered as specula- 
tive. (Para 12) 

The Supreme Court, in the instant 
case, remanded the case to the Tribunal for 
fresh hearing as the authorities under the 
Act had concentrated their attention 
on the irrelevant issue whether the as- 
sessees had given delivery of goods covered 
by the Pucca Delivery Orders to their trans- 
ferees and not on the crucial question of 
fact whether the last buyers of the Orders 
had taken actual delivery of the goods 
covered by the Orders. (Para 13) 


The following Judgment of the Court 
was delivered by 


HEGDE, J.:— These are appeals by 
special leave. They raise a common ques- 
tion of law viz., whether on the facts 
and in the circumstances of these cases the 
amounts claimed by the appellants (assessees) 
as their losses in transactions in gunny bags 
which were concluded by the transfer or deli- 
very of pucca delivery orders were specu- 
lative losses under Explanation 2 to the pro- 
viso to Section 24 (1) of the Indian Income- 
tax Act, 1922 (to be hereinafter referred to 
as the Act). 


2: For deciding the question of law 
formulated above, it will be sufficient if we 
set out the facts in Civil Appeal No. 1037 
of 1970. At the hearing we were referred 
to the facts of that case only. 


3. The assessee in Civil Appeal No. 
1937 of 1970 is a company dealing inter alia, 
in jute and jute goods. In the assessment 
years 1957-58, 1958-59 and 1960-61 (corres- 
ponding accounting periods being calendar 
years 1956, 1957 and 1959), the assessee 
claimed Rs. 35,578/-, Rs. 20,665/- and Rupees 
3849/- respectively as losses in its business 
in the sale and purchase of gunny bags. The 
Income-tax Officer treated those losses as spe- 
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culative losses. He held that the contracts 
in respect of the gunn} bags said to have 
been sold were settled only by delivery of 
Pucca Delivery Orders (in short P. W. Os.) 
and not by actual delivery of the goods 
covered by those documents. He according- 
ly refused to set off those losses towards 
the profits made by the assessee in its non- 
speculative business. The assessee appealed 
against these assessment orders. The Appel- 
late Assistant Commissioner found that the 
assessee had purchased the P. D, Os. from 
various parties after paying the full price 
of the goods mentioned therein and trans- 
ferred those P. D. Os. to his buyers after 
receiving the price fixed for the sale of those 
goods. The A. A. C. opined that the trans- 
actions in question 
and sales of jute goods. The A. A. C. con- 
sequently held that the losses claimed by the 
assessee were losses from the ready business 
in ‘jute goods. In pursuance of those find- 
ings he directed the Income-tax Officer to 
allow the losses claimed as business loss. 
The Department appealed against the order 
of the A. A. C. to the Income-tax Appel- 
late Tribunal. The Tribunal following the 
decision of the Calcutta High Court in D. N. 
Wadhawana v. Commr. of Income-tax, West 
Bengal, (1966) 61 ITR 154 (Cal) allowed the 
appeals filed by the Department. It held 
that the sales in question were ‘speculative’ 
as contemplated by Section 24 of the Act. 
Consequently the losses in question cannot be 
set off towards the profits made in the as- 
sessee’s non-speculative business. Similar 
orders were made by the Tribunal in the 
case of other assessees. At the instance of 
the various, aSsessees, questions similar to the 
question formulated above were submitted to 
the High Court to ascertain its opinion. The 
High Court following its decision in Income- 
tax Reference No. 88 of 1967 (Nanalal M. 
Varma and Co. (P) Ltd. v. Commr. of 
Income-tax, West Bengal II, (1969) 73 ITR 
713) answered those questions in favour of 
the Department. We have now to see whe- 
ther the Calcutta High Court’s decision in 
Nanalal Varma’s case (supra) and the other 
decisions relied on in that case lay down 
the law correctly. If those cases were cor- 
rectly decided, the appeals before us must 
fail. On behalf of the appellants, it was con- 
tended that Nanalal Varma’s case and the 
decisions relied on therein were not correct- 
ly decided. For the reasons to be stated 
hereinafter we agree with that contention of 
the assessee. 


4. Section 24 of the Act deals with 
set off of losses in computing the aggre- 
gate income of an assessee. Sub-section (1) 
of S. 24 reads: 


‘Where any assessee sustains a loss of 
profits or gains in any year under any of 
the heads mentioned in Section 6, he shall 


be entitled to have the amount of the loss ' 


set off against his income, profits or gains 
under any other head in that year: 
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Provided that in computing the profits 
and gains chargeable under the head ‘Pro- 
fit, and agains of business, profession or 
vocation’, any loss sustained in speculative 
transactions which are in the nature of a 
business shall not be taken into account ex- 
cept to the extent of the amount of profits and 
gains, if any, in any other business con- 
sisting of speculative transactions.” 


(The second proviso is not relevant for 
our present purpose). 


Explanation 1 to that section savs: 

“Where the speculative transactions car- 
ried on are of such a nature as to constitute 
a business, the business shall be deemed 
to be distinct and separate from any other 
business.” 


Explanation 2 
sent purpose. It says: 


“A speculative transaction means a 
transaction in which a contract for purchase 
and sale of any commodity including stocks 
and shares is periodically or ultimately 
Settled otherwise than by the actual deli- 


very or transfer of the commodity or scrips.” 
5. The remaining part of that section 
is not relevant for our present purpose. 


6. We have now to see whether on 
the facts found by the Tribunal, it can be 
said that the transactions with which we 
are concerned can be said to have been 
“periodically or ultimately settled otherwise 
than by the actual defivery or transfer of 
the commodity.” 


7. The Tribunal has found that, when 
the assessees transferred the P. D. Qs. to 
their buyers they had not actually delivered 
to the buyers the goods covered by the 
P. D. Os. That conclusion was not chal- 
lenged. But it was urged on behalf of the 
assessees that the Tribunal’s finding by itself 
is not conclusive. They complain that the 
Tribunal has not gone into the question 
whether the last transferees of the P. D. Os. 
had taken actual delivery or not of the goods 
covered by the P. D. Os. It cannot be dis- 
puted that if any of the transactions were 
settled by actual delivery of the goods sold 
or transfer of that commodity, those transac- 
tions do not come within the scope of Ex- 
planation 2 to the proviso to Section 24 (1). 
In our judgment to effect a valid transfer 
of any commodity, it is not necessary that 
the transfer in question should be followed 
up by actual delivery of the goods to the 
transferee. Even if the goods are delivered 
to the transferees’ transferee, the first trans- 
fer also will be a valid transfer. Therefore, 
we have to see whether in the cases before 
us, the ultimate purchaser of the P. D. Os. 
has taken actual delivery of the goods sold. 
The Tribunal as well as the High Court 
were of opinion that if any transfer of the 
P. D. Os. is not followed up by actual deli- 
very of the goods to the transferee, that 
transaction has to be considered as specula- 
tive. This is an erroneous conclusion. 


is important for our pre- 


1973 R. P. 


8. According to the appellants, the 
transactions in jute or in jute gunny bags are 


usually conducted in Calcutta in the follow- 


ing manner: 

Jute Mills sell in presenti or in future 
jute goods to buyers and issue P. D. Os. in 
their favour. If the sales are in presenti, the 
buyers if they so choose can take immediate 
delivery of the goods sold. If the delivery 
of the goods sold is to be given on a future 
date, the buyers can take delivery of those 
goods on the date specified. But usually, the 
buyers of jute goods in Calcutta transfer the 
P. D. Os. from one buyer to another and ulti- 
mately P. D. Os. in the generality of cases, 
are purchased by the Shippers who take 
actual delivery of the goods sold. Accord- 
ing to the appellants every transfer of a 
P. D. O. results in a sale though at the time 
the intermediate sales take place, the title to 
goods sold is defective for want of delivery 
of the goods. That title gets perfected as 
soon as the goods sold are actually delivered. 


9, In support of the trade practice 
pleaded, Mr. Ashok Sen, learned Counsel for 
the appellants relied on the decision of this 
Court in Dani Chand Rataria v. Bhuwalka 
Brothers Ltd., (1955) 1 SCR 1071 = (AIR 
1955 SC 182). Therein Bhagwati, J. speak- 
ing for the Court quoted with approval (at 
p. 1078) the findings of the trial Court as 
to the manner in which the goods in that 
case were transferred. The learned trial 
Judge observed: 


“Now visualize the long chain of con- 
tracts in which the defendant’s contract is 
one of the connecting. links. The defendant 
buys from its immediate seller and sells to 
its immediate buyer. As seller it is liable 
to give and as buyer it is entitled to take 
delivery. As seller it receives and as buyer 
it gives shipping instructions. Similar ship- 
ping instruction is given by each link until 
it reaches the mills. The mills deliver the 
goods alongside the steamer. Such delivery 
is in implement of the contract between the 
mills and their immediate buyer. But eo 
instanti it is also in implement of each of the 
chain contracts including the contrat between 
the defendant and its immediate buyer and the 
contract between the defendant and its im- 
mediate seller. Not only does the mill give 
and its immediate buyer take actual delivery 
but eo instanti each middleman gives and 
takes actual delivery. Simultaneously the de- 
fendant takes actual delivery of possession 
of the jute goods from its immediate seller 
and gives actual delivery of possession of 
jute goods to its immediate buyer. Prima 
facie at the moment of the delivery along- 
side the steamer there is appropriation and 
the passing of the property in the goods and 
the giving and taking of actual delivery of 
possession thereof all along the chain at the 
same moment.” 


10. On the basis of that finding, this 
Court held in that case: 


Poddar v. I. T. Commr., 
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` “The mate's receipts or the delivery 
orders as the case_may be, represented the 
goods. The sellers“handed over these docu- 
ments to the buyers against cash payment, 
and the buyers obtained these documents in 
token of delivery of possession of the goods. 
They in turn passed these documents from 
hand to hand until they rested with the ulti- 
mate buyer who took physical or manual 
delivery of possession of those goods. The 
constructive delivery of possession which was 
obtained by the intermediate parties was thus 
translated into a physical or manual deli- 
very of possession in the ultimate analysis 
eliminating the unnecessary process of each 
of the intermediate parties taking and in his 
turn giving actual delivery of possession of 
the goods in the narrow sense of physical or 
manual delivery thereof.” ‘a 
i1.. A similar view was expressed by 
this Court in Bayyanna Bhimayya v.«Govt¥%of 
Andhra Pradesh, (1961) 3 SCR 267 = (AIR 
1961 SC 1065), Therein Hidayatullah, J. (as 
he then was) speaking for the Court observed 
(at p. 270): 


“A delivery order is a document of title 
to goods (vide Section 2 (4) of the Sale of 
Goods Act), and the possessor of such a 
document has the right not only to receive 
the goods but also to transfer it to another 
by endorsement or delivery. At the moment 
of delivery by the Mills to the third parties, 
there were, in effect, two deliveries, one by 
the Mills to the Appellants, represented, in 
so far as the Mills were concerned, by the 
appellants’ agents, the third parties, and the 
other, by the appellants to the third parties 
as buyers from the appellants. These two 
deliveries might synchronise in point of time, 
but were separate in point of fact and in 
the eye of law.” 


12. Mr. Sharma, learned Counsel for 
the Department contended that the property 
in goods represented by a P. D. O. cannot be 
said to pass until the actual delivery takes 
place, in view of Section 18 of the Sale of 
Goods Act. Hence according to him, when 
the assessee sold the P. D. Os. to their 
buyers, the property in goods did not pass. 
In support of that contention, he relied on 
the decision of this Court in Jute and Gunny 
Brokers Ltd. v. Union of India, (1961) 3 
SCR 820 = (AIR 1961 SC 1214). That 
was a case of acquisition of property under 
Rule 75-A read with Rule 119 of the Defence 
of India Rules, 1939. Therein the Govern- 
ment served an order of requisition on the 
mill which was in possession of the goods 
sought to be acquired. The validity of that 
order was challenged by the purchaser of 
the goods through a P. D. O. He claimed 
that he was the owner of those goods. and 
as no notice of acquisition had been served 
on him, the order acquiring the property was 
invalid. This Court upheld the validity of 
the order of acquisition. It held that as 
the goods were in the possession of the mills 
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at the time the acquisition order WAS *SCEV- 
ed, the title in those foods~had* not passed 
to the holder of the P*™ D. O. The rule 


laid down in that decjsién has no relevance * 13. 


for deciding the question of law that arises 
for decision in these cases. Herein we are 
concerned with the question whether the as- 
sessees have transferred the commodity, 
covered by the P. D. Os. to their buyers. For 
answering that question, we have to see whe- 
ther the goods purported to have been sold 
under the P. D. Os. were actually delivered 
to the last buyer of those P. D. Os. This 
position in law is made clear by the deci- 
sion of this Court in State of Andhra 
Pradesh v. Kolla Sreerama Murthy, (1963) 1 
SCR 184 = (AIR 1962 SC 1585). It was 
a case arising under the Madras General 
Sales Tax Act, 1939. Therein the respond- 
ent was a dealer in gunny bags. He pur- 
chased gunnies from the mills on terms of a 
written contract which was on a printed form. 
The mills after receiving the part of the pur- 
chase price issued “delivery orders” directing 
the delivery of the goods as per the contract. 
Instead of taking delivery himself, the res- 
pondent endorsed the delivery orders to an- 
other person for consideration and those 
delivery orders passed through several hands 
before the ultimate holder of the delivery 
orders presented them to the mills and obtain- 
ed delivery of the gunnies from the mills. At 
the date of the contract for purchase, the 
goods which were the subject-matter of the 
purchase were not appropriated to the con- 
tract so that there was no completed sale 
since no property in the goods sold passed. 
There was only an agreement of sale. The 
Sales-tax Officer assessed the respondent and 
collected sales tax on the said transactions. 
The question was whether the transactions 
were or were not “sales of goods” within 
S. 3 of the Madras General Sales Tax Act, 
1939, so as to enable the turnover represented 
by those sales to be brought to tax under the 
Act, or were mere sales or transfers of deli- 
very orders: and further what was the effect 
of the property in the goods passing to the 
ultimate endorsee of the delivery orders. The 
Court held that the principle laid down in 
Butterworth v. Kingway Motors Ltd., (1954) 
2 All ER 694 which was the basis of the 
decision of this Court in  Bayyanna 
Bhimayya’s case, (1961) 3 SCR 267 = (AIR 
1961 SC 1065) (supra) would equally apply 
to the facts of that case. This Court upheld 
the levy of sales tax on the ground that 
though the title to the goods sold did not 
pass when the delivery order passed from 
one intermediate dealer to another interme- 
diate dealer but yet those transactions be- 
came sales of goods as soon as the goods 
were actually delivered to the last buyer of 
the “delivery order” on the principle of feed- 
ing back the title. The Court held that the 
title acquired by the last purchaser went to 
feed the previous defective titles obtained by 
the previous buyers. Consequently every 
transfer of the “delivery orders” became a 
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“sale” within the meaning of Section 3 of 
the Madras General Sales Tax Act, 1939. 


Neither the I. T. O. nor the 
A. A. C. and nor even the Tribunal has gone 
into the questions firstly as to what was trade 
practice at the relevant time and whether 
the last buyers of the P. D. Os. have taken 
actual delivery of the goods covered by those 
P. D. Os. They concentrated their attention 
solely on the question whether the assessees 
had given delivery of the goods covered by 
the P. D. Os. to their transferees. That was 
not the relevant issue. The crucial question 
of fact to be decided was whether the last 
buyers of the P. D. Os. had taken actual deli- 
very of the goods covered by the P. D. Os. 
Mr. Sen relying on the decision of this Court 
in Duni Chand Rataria’s case, (1955) 1 SCR 
1071 = (AIR 1955 SC 182) (supra) urged 
that we should accept the trade practice 
pleaded by him and straightway allow the 
appeals. But no such trade practice ap- 
pears to have been put forward before the 
authorities under the Act. That apart ,the 
transactions effected by the assessees cannot 
be considered as a valid ‘transfer of the com- 
modity’ within the meaning of Explanation 2 
to the proviso to Section 24 (1) of the Act 
until the actual delivery of the commodity 
in question takes place. Under the circum- 
stances, it is not possible to answer the 
questions referred to the High Court. All 
that we can do is either to call for a sup- 
plementary Statement from the Tribunal or 
to remand these cases to the Tribunal for a 
fresh hearing. As seen earlier, the authorities 
under the Act have completely misdirected 
themselves as to the questions of fact to be 
decided. Hence there is need for a fresh 
enquiry. ~Therefore it will be in the interest 
of the parties to remand the cases to the 
Tribunal for a fresh enquiry on the lines sug- 
gested earlier. We order accordingly. The 
Tribunal may take additional evidence on the 
questions mentioned earlier. The parties. may 
be given reasonable opportunity to adduce 
additional evidence both documentary as well 
as oral. The Tribunal may also take into 
consideration the bye-laws of the East India 
Jute and Hessian Exchange Ltd., Calcutta 
which bye-laws, we were told, were in force 
during the calendar year 1959. We are sure 
the Tribunal will deal with these cases expe- 
ditiously as they are very old cases. 


14. In the result we allow these ap- 
peals, vacate the answers given by the High 
Court and remand the cases to the Tribunal 
for disposal according to Jaw. The costs 
in this Court as well as in the High Court 
will be costs in the cause. 


Appeals allowed and 
cases remanded, 
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Index Note: — (A) T. P. Act, Sec- 
tion 108 — Rights and liabilities - of 


lessor and lessee — Conditional trans- ` 


fer. (X-Ref: Contract Act, Ss. 2 (d), 
19A and 37). (X-Ref: Specific Relief 
Act (1877), S. 23). 

Brief Note: — (A) Transfer of en- 
tire interest in land by lessee with re- 
servation to take .back possession on 
failure of transferee to discharge les- 
see’s liability towards lessor within 
stipulated time. Lessor accepting part 


payment from transferee without, 
however recognising him as debtor. 
Failure of transferee to discharge 


debt of lessee within stipulated time 
entitles lessee to recover possession 
according to agreement in absence of 
privity of contract between lessor and 
transferee. (Paras 10, 14) 

Index Note: — (B) Civil P. C., 
S. 47—-Decree on award —~ Decree not 
mentioning its executability on failure 
of a condition — Such  non-mention 
does not make the decree unexecu- 
table. 


Brief Note: — (B) A clause in a 
decree passed in terms of an arbitra- 
tion award providing that on the hap- 
pening of certain events the vendor 
shall be entitled to take back posses- 
sion ofthe property does not make the 
award declaratory so as ta make it in- 
capable of execution. The intendment 
of the award is that on the happen- 
ing of stipulated ‘events the vendor 
would be entitled to apply for execu- 
tion of the award and obtain posses- 
sion of the property. The mere fact 
that the award fails to mention filing 
of an execution application does not 
make it declaratory. It is never a pre- 
condition of the executability of a de- 
cree that it must provide expressly 
that the party entitled to a relief 
under it must file an execution appli- 
cation for obtaining that relief. 

(Para 18) 
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“Index Note:— (C) Civil 
O. 23, R. 3—‘Consent decree’, 

Brief Note: — (C) Decree based 
on arbitration award which was made 
on reference of a dispute concerning 
which no suit was pending is not a 
consent decree notwithstanding agree- 
ment of parties to make the award a 
rule of the Court. (Para 19) 


Cases Referred: Chronological Paras 


AIR 1949 Mad 618=1949-1 Mad © 
LJ 191. Krishna Bhatta v.. 
Narayana Achary 

AIR 1942 Cal 514=46 Cal WN 
798, Saradindu Mukherjee: v. 
Sm. Kunja Kamini Roy 

AIR 1937 Lah 828 Mitha v. Remal. 
Dass 

AIR 1927 Bom 565=ILR 51 Bom 
908 (FB), Chanbasappa Guru- 
shantappa v. PaSngAyya 
Gokurnaya 

AIR 1921 Cal 356 (2) = 33 Cal. LJ 
244, Kandarpa Nag v. Banwari 
Lal Nag 

AIR 1918 Mad 425=ILR 40 Mad 
1111, Theethalan v. Eralpod 
Rajah 

AIR 1914 Mad 18=22 Ind Cas 37, 
Sheikh Mohidin v. Vadivala- 
gianambia Pillai 19. 

The following Judgment of the. 

Court was delivered by 

CHANDRACHUD, J.:—- Plot ` No- 
29-B, Industrial area. Faridabad, was 
allotted in the year 1952 to the res- 
pondents by the Faridabad Develop- 
ment Board. Respondents erected 
buildings on the plot, installed: machi~ 
nery therein and started a factory in 
the name and style of “Bharat Rubber 

Mills”. By an agreement of May, 1955-.-. 

respondents sold their rights in the: 

plot and the factory to the appellants: 

Disputes -arose between the partiés on- 

certain matters relating to the agree- 

ment, which the parties referred- to 
an arbitrator. The arbitrator gave hist 
award on August’ 4, 1955 and the 
award became a rule of the court on. 

August 23, 1956. i 

2. One of the principal térms* 
of the award, broadly, was that the. ap-" 
pellants were to pay a certain sum “of. 
money to the Board in discharge | of 
the liability of the respondents and on”. 

their failure to make the payment, , 

they were to give back the possession - 

of the plot and the factory to the res- 
pondents. The appellants not having 
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paid the amount, respondents -filed a 
series of execution applications the 
last of which is 
1964. Appellants opposed that applica- 
tion on various grounds which were 
rejected by the executing court and 
the execution was directed to proceed. 
Appellants filed an appeal against the 
judgment of the executing court, 
which was allowed by a learned single 
Judge of the High Court of Punjab 
and Haryana. Responcents challenged 
that judgment in Letters Patent Ap- 
peal No. 139 of 1965. That appeal was 
allowed by a Division Bench on Sep- 
tember 15, 1967 and the judgment of 
the executing court was restored. The 
High Court has granted to the appel- 
lants leave to appeal to this court 
from its judgment under Art. 133 (1) 
(a) and (c) of the Constitution. 

3. Under clause 2 of the award, 
the appellants were liable to discharge 
the liability of the respondents to the 
Faridabad Development Board in the 
sum of Rs. 23,686-6-0. Under cl. 7, 
the appellants were to pay this amount 
within 11/2 years or alternatively, to 
obtain from the Board within that 
period a complete discharge for the 
respondents. It is common ground that 
within the stated period the appellants 
had paid a sum of Rs. 8,000/- only to 
the Board. In addition, they had for- 
warded to the Board for its acceptance 
verified claims in the sum of Rupees 
10,090/- which they held under the 
Displaced Persons (Compensation and 
Rehabilitation) Act, 1954. The Board 
was evidently disinclined to accept the 
verified claims in discharge of the 
liability of the respondents. Assuming, 
_ however, in favour of the appellants 
that the verified claims constituted a 
valid payment, they had still not paid 
to the Board the full amount which 
they were liable to pay under cl. 2 of 
the award, ,within the period mention- 
ed in clause. 7. 

4, As the appellants committed 
default in the payment of the afore- 
said amount, the consequence prescri- 
bed by clause 7 of the award would 
follow, namely, that tke respondents 
would be entitled to take back posses- 
sion of the property from the appel- 
lants. Learned counsel appearing for 
the appellants, however, argues that 
the respondents refused to co-operate 
with the appellants and in the absence 
of such eo-operation the appellants, 
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though ready and willing to’ pay the 
amount, were unable to do so. They 
cannot, therefore, be visited with the 
penal consequences provided for by 
clause 7 of the award. 


De Our attention has been 
drawn to the bulk of the correspon- 
dence that transpired between the ap- 
pellants and the Board on the one 
hand and the appellants and the re- 
spondents on the other but we see 
therein no support for the contention 
that the default on the part of the 
appellants occurred by reason of the 
non-co-operation of the respondents. 
Appellants created impediments in 
their own way by asking the Board to 
accept verified claims in discharge of 
the liability of the respondents. The 
Board was under no legal obligation 
to accept the verified claims, not at 
any rate without proper scrutiny, and 
such scrutiny could notoriously take 
longer than the period of 11/2 years 
provided for by clause 7 of the award. 
It was for the appellants to find ways 
and means to satisfy the dues of the 
Board in a form acceptable ‘to it but 
they failed to do so. The co-operation 
of the respondents had no place in 
this picture. 


6. Clause 7 of the award. in so 
far as is relevant on this aspect, reads 
thus: 

"In case the second party does not 
make payment to the Faridabad Deve- 
lopment Board as mentioned in clause 
No. 2, ‘mentioned above, for a period 
of 11/2 years or does not take the 
liability of the Development Board on 
itself as a result whereof the liabili- 
ties of the first party do not come to 
an end, as mentioned in clause No. 2, 
TE PETTE E the first party shall be 
entitled to take back the possession.” 


It is clear that the appellants had a 
twofold option under this clause. 
They had either te make the payment 
to the Board within the stated period 
or they had to enter into an arrange- 
ment with the Board in order, effec- 
tively, to terminate the liability of the 
respondents to the Board. The first 
option was not availed of by the ap- 
pellants. But the appellants drew our 
attention to the correspondence be- 
tween the concerned parties in an 
effort to establish that by accept- 
ing part payment of the amount from 
the appellants, the Board had agreed 


1973 >` 
to substitute- the. appellants - -as- its 
debtors in place of the respondents. 


thereby terminating the liability of 
the respondents. 


i: The agreement between the 
appellants and respondents, whereby 
the latter sold their interest in the 
property to the appellants was exe- 
cuted in May, 1955. The correspon- 
dence began with a letter Ex. J. D. 12, 
dated May 20, 1955 and continued at 
least till the early part of 1957. By 
their letter Ex. J. D. 12, the appellants 
informed the Administrator, Farida- 
bad Development Board, that they 
had decided to make payment of all 
the amounts due tò the Board. By a 
letter Ex. J. D. 13 dated October 5, 
1955, the appellants informed the Ad- 
ministrator that they had purchased 
the factory from the respondents and 
they inquired of the Administrator 
whether, the verified claims held by 
them in respect of the property which 
they owned in Pakistan could be ac- 
cepted in satisfaction of the liability 
of the respondents. Further correspon- 
dence ensued between the parties and 
on January 16, 1956 the Administra- 
tor wrote to “M/s. Bharat Rubber 
Mills, Faridabad” asking them to pay 
a sum of Rs. 27,325-9-0 which had ac- 
crued due on account of premium, 
ground rent and house rent. Appel- 
lants place strong reliance on this let- 
ter in orderto show that the Board 
looked to them for meeting the liability 
of the respondents, which according 
' to the appellants, must effectively dis- 
` charge the respondents from their 
liability to the Board. We are unable 
to read the letter as having any such 
effect. The Administrator used to ad- 
dress all correspondence to ‘M/s. Bha- 
rat Rubber Mills, Faridabad”, because 
it is they who were liable to pay the 
dues of the Board. The letters, though 
not specifically intended for the ap- 
pellants, naturally fell into their 
hands because under an agreement 
with the respondents they had pur- 
chased the “Bharat Rubber Mills” and 
were in possession thereof. The parti- 
cular letter, therefore, would be in- 
adequate to establish that the Board 
had recognised the transfer in favour 
of the respondents or that it had 
agreed to substitute the appellants as 
its debtors, in place of the respon- 


dents. 
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--- 8. Reliance- is then -placed on 
5 letters: ‘Exhibits J. D. 20, 21; 22, 25 
and 23 dated April 10, 1956, October 
20, 1956, November 15, 1956, January 
7, 1957 and January 30, 1957 respec- 
tively, for showing that by accepting. 
the payment of Rs. 8,000/- from the 
appellants the Board had recognised 
the appellants as its debtors, discharg- 
ing thereby the respondents from: 
their liability. By Ex. J. D. 20, the 
appellants informed the Board that 
they had purchased the property from 
the respondents and that they were 
ready and willing to pay the entire: 
dues of the Board according to the: 
terms of the award. The Board did 
not send a reply to this letter and 
that abstention, though not commen- 
dable in a public body, militates 
against the inference that the Board 
had recognised the appellants as its 
debtors in place of the respondents. 


9. Along with the letter Ex. 
J. D. 21, appellants enclosed 7 cheques 
of Rs.1,000/- eachand agreedto pay 
the balance in monthly instalments of 
Rs. 1,000/-. By their letter. Ex. J. D. 
22, the appellants requested the Board 
to deposit the aforesaid 7 cheques in 
the bank, not all at once but one per 
week. It appears that in course of time 
the Board realised the amount sent by 
the appellants through the 7 cheques. 
By their letter Ex. J. D. 25, the .ap- 
pellants requested the Board to send 
an Official receipt in respect of the 
sum of Rs. 7,000/-. -Finally, by the 
letter Ex. J. D. 23, the appellants sent 
to the Board yet another cheque in the 
sum of Rs. 1,000/- along with true 
copies of verified claims in the sum of 
Rs. 10,000/-. The cheque for Rupees 
1,000/- was cashed by the Board in 
course of time but the verified claims, 
though not returned, were at no stage 
accepted. 


10. It seems to us difficult 
from the tenor of this correspondence 
to hold that the Board had accepted 
the appellants as their debtors in sub- 
stitution of the respondents, thereby 
releasing the latter from their pri- 
mary liability. The Board was inter- 
ested in recovering its dues and the 
circumstance that payments made by 
the appellants were accepted by it 
cannot have the effect of releasing 
the respondents from the undischarg- 
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ed liability. Normally, à public au- 
thority like the Board would not 
agree to substitute a new debtor in 
place of the old without at least a 
formal inquiry into the solvency of 
the former. There seems no evidence 
of such an inquiry. The argument of 
the appellants that by paying a part 
of the amount due to the Board they 
had obtained a valid discharge for 
the respondents in regard to the en- 
tire claim of the Board overlooks 
that even after accepting the sum of 
Rs. 8,000/- from the appellants, the 
Board would be entitled to recover 
the balance from the respondents, who 
were primarily liable to pay the 
amount. It would be wrong to hold, 
in the absence of a formal recogni- 
tion of the appellants by the Board 
as its debtors, that the liability of 
the respondents had come.to an end. 

Ii. In fact, by their letter Ex. 
J. D. 3 dated February 6, 1957 the 
Board wrote to the appellants in ans- 
wer to their letter of January 30, 
1957 that the payments made by them 
were “credited to the account of M/s. 
Harnam Singh and Tarlok Singh, Pro- 
prietors, Bharat Rubber Mills, Fari- 
dabad” and that the Board could not 
recognise the appellants as transferees 
of the plot unless and until the en- 
tire sum due from the respondents 
was paid. Harnam Singh and Tarlok 
singh are respondents to this appeal. 
On March 20, 1960 the Assistant Set- 
tlement Commissioner in the Ministry 
of Rehabilitation, Government of In- 
dia, wrote a letter Ex. J. D. 5 to the 
appellants that the transfer in their 
favour was never recognised by the 
Board. It would appear that in the 
meanwhile, the appellants had sent 3 
cheques to the Board but those che- 
ques were returned by the Assistant 
Settlement Commissioner along with 
his letter Ex. J. D. 5. These two 
letters were undoubtedly written by 
or on behalf of the Board after Fe- 
bruary 4, 1957 when the period of 14 
years prescribed by clause 7 of the 
award expired, but it would be wrong 
to ignore these letters on the supposi- 
tion that the Board had entered into 
a conspiracy with the respondents in 
order to defeat the title of the appel- 
lants. Such an inference was pressed 
upon us but there is no basis for it. 
The attitude of the Board rather 
shows that it was interested in re- 
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covering its dues and had waited long 
enough to enabie the appellants to 
make the payment. The truth of the 
matter, as held by the Division Bench 
of the High Court, seems to be that 
the appellants were not in a position 
to make the payment. 


12. It is interesting to note 
that the appellants had themselves 
stated in paragraph 8 of their Objec- 
tions to the execution application fil- 
ed by the respondents, that they 
wanted to make the payment of the 
entire amount to the Board þut that 
the Board had refused to recognise 
them and that the payment of Rupees 
8,000/- made by them was shown in 
the accounts of the Board as if it 
were made by respondents. It is clear 
from this statement that the appel- 
lants were conscious that the Board 
had refused to recognise them as its 
debtors, in place of the respondents. 


13. In this view, it is unneces- 
sary to consider whether the letter 
Ex. D. H. 7 dated February 17, 1956 
alleged to be written by the respon- 
dents to the Board is genuine or not. 


14. The decisions in Nochulli- 
yil Euzhuvan Theelhis’ Son Theethalan 
v. Eralpod Rajah, ILR 40 Mad 1111= 
(AIR 1918 Mad 425); Saradindu Mu- 
kherjee v. Sm. Kunja Kamini Roy, 
AIR 1942 Cal 514 and Krishna Bhatta 
v. Narayana Achary, AIR 1949 Mad 
618, on which the appellants’ counsel 
relies can be of no assistance. It was 
held in Nochulliyil’s case, ILR 40 Mad 
1111 =(AIR 1918 Mad 425) that the 
mortgagee with possession from the 
lessee is not liable to the lessor for 
rent as there is neither privity of 
estate nor privity of contract between, 
them. It is undoubtedly true that the; 
respondents had transferred their en-| 
tire interest in the property to the; 
appellants and therefore there existed: 
a foundation for the creation of a pri-, 
vity between the appellants and the' 
Board. However, as indicated above,; 
the Board never agreed to substitute. 
the appellants as its debtors in place: 
of the respondents. In Saradindu Mu- 
kherjee’s case, it was held that an 
express or implied recognition by the 
lessor of a transferee from the origi- 
nal tenant would be effective to dis- 
charge the liability of the tenant. In 
the instant case the evidence of such 
recognition is lacking. Krishna Bhat- 
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ta’s case is distinguishable for the 
same reason. 

15. It is then contended that 


on the appellants defaulting, the res- 
pondents would at the highest be en- 
titled to recover possession of the pro- 
perty from them but their title will 
not pass with such parting of posses- 
sion. Clause 7 of the award on which 
the appellants’ counsel relies in sup- 
port of this argument provides that if 
the appellants committed default in 
payment of the amount, the respon- 
dents “shall be entitled to take back 
the possession”. This term torn from 
the rest of the award, may lend 
plausibility to the appellants’ conten- 
tion but for a true construction of that 
term, one must have regard to the en- 
tire scheme of the award. Clause 7 it- 
self contains a specific recital that 
until such time asthe Board’s dues re- 
main unsatisfied or the liability of the 
respondents remains undischarged, the 
appellants “shall not be competent to 
transfer the rights of Bharat Rubber 
Mills in the factory, site, building, 
and machinery etc., in any manner by 
means of mortgage, sale or to remove 
the same” and that the possession of 
the appellants during the interregnum 
shall be deemed to be “in trust”. This 
recital leaves no doubt that if the ap- 
pellants committed default in dis- 
charging their obligations under the 
award, not merely possession of the 
property but the title thereto would 
pass to the respondents; or else, it 
was meaningless to put restraints on 
the power of the appellants to deal 
with the property as owners and to 
provide that so long as they did not 
discharge their obligations they would 
be in possession as trustees. Such a 
trusteeship can, in the circumstances, 
enure for the benefit of the respon- 
dents alone. 


16. If the appellants, on de- 
faulting, were liable tohand over mere 
possession to the respondents, it would 
be difficult to work out the conse- 
quent rights and obligations of the 
parties. There is no provision in the 
award as to the further period with- 
in which the appellants must dis- 
charge their obligations, nor indeed 
is there any provision as to whether 
the respondents, after getting back 
possession from the appellants, would 
be free to deal with the property in 
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the ordinary course of business. If 
the title to the property was to re- 
main vested in the appellants and the 
respondents were to obtain the mere 
husk of possession, the appellants 
might contend for recovering from the 
respondents the entire fruit of their 
labour, after discharging the obliga- 
tions under the award at their leisure 
and convenience. We are therefore 
clear that on failure of the appellants 
to discharge their obligations under the 
award within the stated period, the 
possession of the property and along 
with it the title thereto must pass to 
the respondents. 


17. There is no sense of 
realism in the apprehension of the 
appellants that after recovering pos- 
session from them, the respondents 
could still insist that they should pay 
the sum of Rs. 23,000/~ and odd to 
the Board. Clause 3 of the award 
which, along with clauses 2 and 7, 
makes the appellants liable to pay 
the dues of the Board would operate 
only if the title to the property is 
vested in the appellants. The liability 
to pay the dues of the Board is an 
incident of ownership and would 
therefore pass with the title to the 
property. 


18. The next contention of the 
appellants is that the award is merely 
declaratory of the rights of the par- 
ties and is therefore inexecutable. 
This contention is based on the word- 
ing of clause 7 of the award which 
provides that on the happening of 
certain events the respondents “shall 
be entitled to take back the posses- 


sion”. We are unable to appreciate 
how this clause makes the award 
merely declaratory. It is never a 


pre-condition of the executability of a 
decree that it must provide expressly 
that the party entitled to a relief 
under it must file an execution appli- 
cation for obtaining that relief. The 
tenor of the award shows that the 
arbitrator did not intend merely to 
declare the rights of the parties. It is 
a clear intendment of the award that 
if the appellants defaulted in discharg- 
ing their obligations under the award, 
the respondents would be entitled to 
apply for and obtain possession of the 
property. 

19. The last contention of the 
appellants is that the particular term 
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of clause 7 of the award providing 
for the right of the respondents to 
obtain possession of the property on 
the appellants committing default is 
in the nature of a penalty, against 
which appellants are entitled to be 
relieved. One answer to this conten- 
tion is that it is impossible to treat 
the particular term as in the nature 
of a penalty. Secondly, the term is 
contained in a decree passed by the 
Court in terms of the award and no 
relief can be granted as against the 
terms of a decree. It is contended 
that the decree stands on the same 
footing as a consent decree because 
both -the parties expressly agreed that 
the award should be made a rule of 
the Court. .The failure of the res- 
pondents.to object to the award may 
stem from several considerations, in- 
eluding the one that an award can be 
set aside only on the grounds specifi- 
ed in Section 30 of the Arbitration 
Act, 1940, and none of those grounds 
may have been available to them. We, 
therefore, see no warrant for the view 


that the award decree should be 
treated as a consent decree. The 
award of the arbitrator did not get 


its efficacy by reason of the fact that 
the parties agreed to it. The award 
was valid on its own, independently 
of the decision of the parties not to 
object to it. On the other hand, the 
validity of a compromise decree flows 
from the consent of the parties. The 
decisions in Kandarpa Nag v. Banwari 
Lal Nag, AIR 1921 Cal 356 (2): Mitha 
v. Remal Dass, AIR 1937 Lah 828 and 
Sheikh Mohidin v. Vadivalagianam- 
bia Pillai, 22 Ind Cas 37=(AIR 1914 
Mad 18), relate to penal clauses in 
compromise decrees and are therefore 
distinguishable. The Full Bench deci- 
sion in Chanbasappa Gurushantappa 
v. Basalingayya Gokurnaya, ILR 51 
Bom 908=(AIR 1927 Bom 565), can 
also have no application because that 
case is an authority for the limited 
proposition, prior to the enactment of 
the Arbitration Act, 1940, that where 
in a suit parties have referred their 
dispute to an arbitration without an 
erder of the Court and an award is 
made, a decree in terms of the award 
could be passed by the Court under 
Order XXIII, Rule 3, of the Code of 
Civil Procedure. In the instant case, 
parties agreed to refer their disputes 


to arbitration when no suit was pend- 


Latafat A. Khan v. State of U. P. 


A.T. R. 


ing and the award subsequently be- 
came a rule of the Court. 

20. For these reasons we con- 
firm the judgment of the High Court 
and dismiss the appeal with costs. 

Appeal dismissed. 


—- 


AIR 1973 SUPREME COURT 2070 
(V 60 C 337) 


S. M.. SIKRI, C. J, G. K. MITTER, 
C. A. VAIDIALINGAM, A. N. RAY 
AND P. JAGANMOHAN REDDY, JJ. 


Latafat Ali Khan and others, Peti- 
tioners v. The State of U. P., Respon- 
dent. 

Writ Petn. No. 261 of 1968, D/- 6- 
5-1971. 

Index Note:—- (A) U. P. Imposi- 
tion of Ceiling on Land Holdings Act | 
(1 of 1961), Section 6 (xvii) — U. P. 
Imposition of Ceiling on Land Hold- 
ings Rules (1961), R. 4 (4) — Validity 
of — Cannot be challenged under 
Articles 14, 19 and 31. (K-Ref: Cons- 
titution of India, Arts. 14, 19, 31, 31A 
and 31B). 


Brief Note:— (A) Rule 4 (4) be- 
ing within the powers conferred under 
Section 6 (xvii) read with 5. 44, U. P. 
Imposition of Ceiling on Land Hold- 
ings Act which is protected by Arti- 
cle 31-B of the Constitution cannot be 
scrutinised under Arts. 14, 19 and 
31. Further, Section 6 (xvii) and 
R. 4 (4) being part of a scheme of 
land reforms in U. P. are protected 
under Art. 31-A. 

(Para 2) 

M/s. S. C. Agarwala and D. P. 
Singh, Advocates of M/s. Ramamurthi 
and Co., for Petitioners; Mr. S. C. 
Manchanda, Senior Advocate, (Mr. 
O.: P. Rana, Advocate, with him), for 
Respondent. 

The following Judgment 
Court was delivered by i 


SIKRI, C. J—- This petition under 
Article 32 has been filed by the three 
appellants in Civil Appeals Nos. 2018- 
2020 of 1968, in which we have just 
delivered judgment. In this petition the 
vires of Section 6, clause (xvii), of the 
U. P. Imposition of Ceiling on Land 
Holdings Act, 1960 (U. P. ActI of 1961) 
—— hereinafter referred to as the Act— 
and _Rule 4 (4) of the Chick. Imposition 
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of Ceilings on Land Holdings Rules, 


1961 have been challenged. It is urged 
that these provisions violate Arti- 
cles 14, 19 (1) (f) and (g) and 31 (1) of 
the Constitution. The learned counsel 
for the State contended that the im- 
pugned provisions are protected by 
Article 31-B of the Constitution, as the 
Uttar Pradesh Imposition of Ceiling on 
Land Holdings Act, 1960 is included in 
the Ninth Schedule as item 58. The 
learned counsel for the petitioners, in 
reply, urged (1) that the impugned 
provisions have nothing to do with 
land reform, and (2) that rules made 
under the Act do not enjoy the protec- 
tion of Article 31-B. It is admitted that 
the land in dispute is a ‘holding’ with- 
in Section 3 (d) of the Act. The defini- 
tion reads: 


“Holding” means the land or lands 
held by a person as a bhumidhar, sir- 
dar, asami of Gaon Samaj or an asami 
mentioned in Section 11 of the Uttar 
Pradesh Zamindari Abolition and 
Land Reforms Act, 1950, or as a tenant 
under the U. P. Tenancy Act, 1939, 
other than a sub-tenant, or as a Gov- 
ernment lessee, or as a sub-lessee of 
a Government lessee, where the 
period of the sub-lease is co-extensive 
with the period of the lease.” 


2. It seems to us that if a 
statutory rule is within the powers 
conferred by a section of a statute 


protected by Article 31-B, it is diff- 
cult to say that the rule must further 
be scrutinised under -Articles 14, 19, 
etc. Rule 4 (4) seems to us to be a 
rule which does not go beyond the 
powers conferred under Section 6 
(xvii), read with Section 44 of the 
Act. At any rate, Section 6 (xvii) and 
Rule 4 (4) are part of a scheme of 
land reform in U. P. and would be 
protected from attack under Art. 31A 
of the Act. 


3. In the result we hold that 
Section 6 (xvii) and Rule 4 (4) are 
valid. The petition accordingly fails. 
In the circumstances there will be no 


order as to costs. 


Petition dismissed. 


State of U. P. v. Janki Saran 


S. C. 2071 


AIR 1973 SUPREME COURT 2071 
(V 60 C 338) 


(From: Allahabad) 


A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 


The State of Uttar Pradesh and 
another, Appellants v. M/s. Janki Sa- 
ran Kailash Chandra and another, Res- 
pondents. . 

Civil Appeal No. 1701 of 1971, D7- 
23-4-1973. 


Index Note: — (A) Arbitration 
Act (1940), S. 34—-Stay of suit—Ex- 
pression, “steps in the proceedings” 


— Connotations of, 


Brief Note: — (A) Taking other 
steps in the suit proceedings connotes 
the ideą of doing something in aid of 
the progress of the suit or submitting 
to the jurisdiction of the court for the 
purpose of adjudication of the merits 
of the controversy in the suit. 

(Para 7) 

. Index Note: — (B) Arbitration 
Act (1940), S. 34—Stay of suit — Ap- 
plication by District Government Plea- 
der for adjournment for filing writ- 
ten statement — Plea that application 
for adjournment was not made on in- 
structions and was unauthorised and 
that he appeared as a mere volunteer 
not available to defendant State. (X- 
Ref: Civil P. C., O. 27, R. 2). (Para 8) 


Index Note: — (C) Arbitration 
Act (1940), S. 34 — Stay of suit — 
Grant of — Discretionary — No dis- 
cretion is available where application 
for adjournment for filing a written 
statement is moved, it being a step in 
the proceeding. (Para 9) 
Cases Referred: Chronological Paras 
(1970) C. R. No. 347 of 1967, D/- 

1-4-1970 (Bom.), Dr. V. B. 
Vaidya v. Union of India 6 

(1961) C. A. No. 452 of 1958, D/- 1- 
12-1961 (SC), Aderson Wright 
Ltd. v. Moran & Co. Ltd. 

AIR 1960 SC 1156=(1960) 3 SCR 
713, Printers (Mysore) Private 
Ltd. v. Pothan Joseph 

AIR 1960 Raj 671960 Raj LW 
84, Joharimal v. Fatehchand 5 

AIR 1957 All 911956 All LJ 
841, Union of India v. Hans 
Raj Gupta & Co. rs 

AIR 1957 Punj 223=59 Pun LR 
567, Punjab State v. Moji 
Ram 
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AIR -1955 SC 53=1955 SCR 862, 
Aderson Wright: Ltd. vw. Moran 
& Co. Ltd. 5 
AIR 1955 NUC (Punj) 4017, Har- 
bans Lal v. National Fire & 
General Insurance Co. Ltd. 5 
AIR 1954 Bom 174=55 Bom LR 
- 918, J. N. Shah & Co. v. Hira- 
. Chand . 6 
AIR 1953 Him Pra 75, State of 
. Himachal] Pradesh v. Lalchand 
Shahi 
AIR 1949 All 611=1949 All LJ 
170, United: Provinces Govt. v. 
Sri Har Nath 
AIR 1945 All 24=1945 All LJ 38, 
_Roop Kishore v. United Pro- 
“vince Government 6 
AIR 1943 Bom 228=45 Bom LR 
— 462, Edward Radbone v. Juggi- 
‘lal 
(1907) ILR 34 Cal 443=11 Cal WN 
- 306, Sarat Kumar Rey v. Cor- 
poration of Calcutta 
1896 AC 1=65 LJ QB 166, Fords’ 
' Hotel Co. Ltd. v. Bartlett 6 


-- The Judgment of the Court was 
delivered by 


DUA, J.— In this appeal by 
special leave the State of U. P. and 
the Divisional Forest Officer, Bijnor 
{defendants in the trial Court in the 
plaintiff-respondents’ suit) challenge 
the’ judgment and order of a learned 
Single Judge of the Allahabad High 
Court, allowing the plaintiff-respon- 
dents’ appeal and setting aside the 
order of the trial Court staying the 
suit under Section 34 cf the Arbitra- 
tion Act. 

as The plaintiffs had instituted 


a suit for the recovery of Rupees 
69,596.27 by way of damages for 
breach of coritract impleading the 


State of U. P. (through the Collector 
of Bijnor) as the first defendant and 
the Divisional Forest Officer, Bijnor 
as the second defendant. The sum- 
monses in the suit issued to the State 
of U. P. were served on the District 
Government Counsel. On Septem- 
ber 22, 1966 the said counsel filed an 
appearance slip. in the Court and also 
put in `a formal application praying 
for. one month’s time for the purpose 
of filing written statement. This 
prayer was granted. On October 1, 
1966 the District Government Coun- 
sel filed an application under Sec. 34 
of the Arbitration Act pleading that 
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there was an arbitration clause in the 
agreement between the parties to the 
suit and the State of U. P. being will- 
ing to refer the matter to arbitration 
the suit should be stayed. The trial 
Court held that the dispute was sub- 
ject to arbitration clause and since 
the State of U. P. had not taken any 
steps in the suit proceedings and had 
also not filed the written statement 
the suit was liable to be stayed. So 
holding the application of the State 
Government was allowed and the suit 
stayed. 


3. On appeal by the plaintiff 
the High Court relying on two of its 
earlier decisions in United Provinces 
Govt. v. Sri Har Nath, AIR 1949 All 
6ll-and Union of India v. Hans Raj 
Gupta and Co., AIR 1957 All 91, held 
that action of the District Govern- 
ment Counsel in applying for time to 
file the written statement amounted 
to taking a step in the proceedings 
within the meaning of Section 34 of 
the Arbitration Act. On this view the 
defendant was held disentitled to 
claim that the suit should be stayed. 
The appeal was accordingly allowed 
and the order of stay set aside. 


4, In this Court Shri G. N. 
Dikshit learned counsel for the State 
of U. P. strongly contended that the 
District Government Counsel had no 
instructions to ask for adjournment 
for the purpose of filing the written 
statement and, therefore, his action in 
applying for adjournment for that 
purpose cannot bind the State of 
U. P., with the result that application 
for stay of proceedings in the suit 
under Section 34 of the Arbitration 
Act could not be held to be incom- 
petent. It was also contended that the 
trial Court having granted stay in its 
discretion the High Court was in error 
in reversing that order and setting it 
aside on appeal. According to this 
submission the discretion had been 
exercised by the trial Court which 
could not be considered to be either 
unreasonable or contrary to any recog- 
nised principles and the High Court 
should, therefore, have upheld it. 


5. The counsel relied in sup- 
port of his submission on Punjab 
State v. Moji Ram, AIR 1957 Punj 
223. In that case on the date fixed by 
the trial Court for appearance of the 
defendant, the Government pleader, 
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with one Kartar Singh Sub-Divisional 


Officer, appeared and asked for time 
to file written statement as instruc- 
tions with a copy of the plaint had 
not been received. Adjournment was 
granted and a date was fixed for fil- 
ing the written statement. On the ad- 
journed date the Government pleader 
filed an application for stay of the 
suit under Section 34 of the Arbitra- 
tion Act. On these facts the High 
Court observed that the Government 
pleader had merely acted as a volun- 
teer and asked for adjournment on 
the assumption that in due course he 
would receive instructions from the 
Government. The Government as a 
defendant, therefore, could not be said 
to have taken any step in the pro- 
ceedings. The application for ad- 
journment in these circumstances was 
held really to amount to a prayer to 
get time to discover the exact nature 
of the suit and nothing more. The ap- 
plication thus could not be said to 
have been made with a view to. tak- 
ing a step in the proceedings within 
the contemplation of Section 34 of the 
Arbitration Act. Reliance was next 
placed on State of Himachal Pradesh 
v. Lalchand Shahi, AIR 1953 Him Pra 
75, where it was observed by the 
learned Judicial Commissioner that no 
person can be deemed to take any 
step in a proceeding who is not aware 
of what the proceedings are and, the 
prayer for adjournment of the case 
made by a counsel, who up-till the 
moment of making the request for 
adjournment had received no instruc- 
tions from his client, did not amount 
to taking of a step in the proceedings 
within Section 34 of the Arbitration 
Act. Harbans Lal v. National Fire 
& General Insurance Co. Ltd., AIR 
1955 NUC (Punj) 4917, is also a de- 
cision by a learned Single Judge of 
the Punjab High Court. In that case 
the branch office of the defendant 
company had only received the’ sum- 
mons of the suit filed by the plaintiff, 
a day previous to the date of appear- 
ance. It was observed by the learned 
single Judge that presumably it was 
in the circumstances necessary to ob- 
tain instructions from the head office 
of the Company and, therefore, a 
mere oral application for an adjourn- 
ment for filing a written statement 
could not be regarded as a 


step in the proceedings which 
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disentitled the - defendant com- 
pany from- applying for stay under 


Section 34 of the Arbitration Act. In 
the Printers (Mysbre) Private Ltd. v. 
Pothan Joseph, (1960) 3 SCR 713 = 
(AIR 1960 SC, 1156), it was observed 
that where discretion under Sec. 34 
of the Arbitration Act has been pro- 
perly and judiciously exercised by 
the trial Court the appellate Court 
would not be justified in interfering 
with such exercise of discretion 
merely on the ground that it would 
have taken a contrary decision if it 
had considered the matter at the trial 
stage. If, however, it appears to the 
appellate Court that the trial Court 
had exercised its discretion unreason- 
ably or capriciously or had ignored 
relevant facts or had approached the 
matter injudiciously it would be the 
appellate Court’s duty to interfere. 
Shri Dikshit did not submit that the 
earlier decisions of the Allahabad 
High Court in the cases of Sri Har 
Nath, AIR 1949 All 611 (supra) and 
Hans Raj Gupta & Co., AIR 1957 All 
91 (supra), laid down an erroneous 
rule of law. His contention on the 
other hand in substance was that 
where the counsel without any ins- 
tructions asks for adjournment, 
though ostensibly, for filing the writ- 
ten statement, the prayer, if it is 
likely to affect his client prejudicious- 
ly, should be construed to mean as if 
it was for seeking time merely to get 
instructions, so that the client’s inter- 
ests do not suffer. This, he added, is 
a matter to be decided on the facts 
and circumstances of each case. He 
cited Joharimal v. Fatehchand, 1960 
Raj LW 84=(AIR 1960 Raj 67), as 
enunciating correct test in such cases, 
specifically relying on the following 
Observations at page 71 in para 23:— 


“On principle and judicial autho- 
rity, we consider that the following 
propositions may be easily deduced: 

(1) An application for time to file 
written statement°>or any other simi- 
lar application should not be treated 
as a matter of law a step in the pro- 
ceedings. In order to constitute’ a 
“step”, it must be of such a nature as 
to lead the Court to the conclusion 
that the party prefers to have his 
rights and liabilities determined by 
the Civil Court rather than by the 
domestic forum upon which the par- 
ties might have agreed. It must dis- 
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play an unequivocal intention to pro- 
ceed with the suit and to abandon the 
right to have the matter disposed of 
by arbitration. 


(2) The test, however, should not 
be subjective and a party cannot be 
entitled to say that he had no actual 
knowledge of the right under the ar- 
bitration agreement and that in fact 
he did not intend to give up his right. 
On the other hand, the test must be 
objective and a person shall be deem- 
ed to have taken a step under Sec- 
tion 34 of the Act, if it can be held 
that he could have actual or construc- 
tive knowledge of his right in the 
event of the exercising due diligence 
and that in spite of that he participat- 
ed in the proceedings of the Court. 


(3) Prima facie, an application for 
time to file written statement should 
raise a presumption that the defen- 
dant had actual or constructive know- 
ledge of his right and that he ac- 
quiesced in the method adopted by 
the plaintiff. The presumption, how- 
ever, is not absolutely irrefutable and 
can be rebutted by showing that even 
constructive knowledge cannot be im- 
puted to the defendant. It is, however 
not proper and fair to lay down that 
the presumption can be rebutted only 
on the ground that the defendants 
did not receive the copy of the plaint. 
In rare and exceptional cases, it may 
be rebutted by other circumstances, 
such as appearance of a Government 
counsel without getting instructions 
in a particular case to appear. It is 
not desirable to enumerate the ex- 
haustive list of the circumstances and 
to make generalization and each case 
should be considered on its own facts 
and circumstances.” 


Passing reference was also made by 
the appellant’s counsel to an un-re- 
ported decision of this Court in 
Anderson Wright Ltd. v. Moran & Co. 
Ltd. C. A. 452 of 1958 decided on 1- 
12-1961 (SC). That case had earlier 
come up to this Court when the es- 
sential requirements of Section 34 of 
the Arbitration Act were analysed 
and stated: Anderson Wright Ltd. v. 
Moran & Co. Ltd., AIR 1955 SC 53. 
The case was remanded to the High 
Court for a fresh decision of the ap- 
peal from the order of stay made by 
the trial Court after determining the 
question whether the plaintiff was in 
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fact a party to the agreement. Inci- 
dentally, it may be pointed out that 
in that case, this Court on appeal 
against the judgment and order of 
the High Court made after remand, 
declined to stay the suit having re- 
gard to the considerable delay since 
the institution of the proceedings and 
to the fact that questions relating to 
custom of the market and the liabi- 
lity of Moran (plaintiff) under Sec- 
tion 230 of the Contract Act had to 
be determined. Pawer to stay was 
not considered enforceable as a matter 
of course. It was said there:— 


“We think that in this case at 
this stage, nearly ten years after the 
institution of the suit, we should not 
remand this proceeding to the High 
Court for determination of the same 
question over again. In our view, 
power under Section 34 to stay the 
proceedings where there is an arbi- 
tration agreement is not enforced as 
a matter of course. The Court may be 
satisfied in a particular case, having 
regard to the circumstances that the 
matter should not be referred in ac- 
cordance with the arbitration agree- 
ment. Having regard to the consi- 
derable delay that has taken place 
since the institution of the proceeding 
and the fact that questions as to cus- 
tom of the market fall to be deter- 
mined and also of the fact that the 
liability if any of Morans under Sec- 
tion 230 of the Contract Act has to 
be ascertained in the light of sur- 
rounding circumstances, we think this 
is a case in which the hearing of the 
suit, in the interest cf both the parties 
should not be held up but the dispute 
should be tried in the Civil Court 
instead of by the arbitrator.” 


Shri Dikshit submitted that just as a 
counsel cannot bind his client by his 
admission and the client can disown it, 
similarly the appellant in this case can 
disown the act of his counsel as un- 
authorised in seeking adjournment for 
filing a written statement, on the 
ground that no instructions had been 
issued to the counsel to make such a 
prayer. 


6. Shri Mohan Behari submit- 
ted in reply that there was no material 
on the record that the counsel apply- 
ing for adjournment on behalf of the 
State had no instructions. The coun- 
sel, according to the submission, must 
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be presumed to have been duly em- 


powered to take all steps that were 


necessary to be taken in the Court in 
connection with the proceedings on 
the date he appeared. and filed his 
appearance slip inthe court. Shri Mo- 
han Behari also relied on Sarat Kumar 
Roy v. Corporation of Calcutta, (1907) 
ILR 34 Cal 443, Adward Radbone v. 
Juggilal, AIR 1943 Bom 228, and 
Roop Kishore .v. U. P. Government, 
AIR 1945 All 24, in addition to the 
two Allahabad judgments referred to 
in the impugned judgment, for the sub- 
mission that the prayer for adjourn- 
ment for filing a written statement is 
a step in aid as contemplated by Sec- 
tion 34 of the Arbitration Act, In 
Roop Kishore’s case (supra), it was 
emphasised that the .whole burden 
should be upon the defendant to es- 
tablish the circumstances which would 
lead to the result that effect should 
not be given to the prima facie mean- 
ing of the application for adjourn- 
ment. In that case reference in sup- 
port of the view adopted was made 
inter alia to Sarat Kumar Roy 
(supra) and Forts Hotel Co. Ltd. v. 
Bartlet, 1896 AC 1. J. N, Shah & Co. 
v. Hirachand, AIR 1954 Bom 174, is 
a case where in a summary suit the 
defendant had filed an affidavit in re- 
ply setting out defences and had ask- 
ed for leave to defend and that was 
held to amount to a step in proceed- 
ings. In Dr. V. B. Vaidya v. Union of 
India, C. R. No. 347 of 1967, decided 
by the Bombay High Court on 1-4- 
1970 reported in 1970 Maharashtra 
Law Journal (notes of case) at p. 12 
(Case No. 20), in accordance with the 
summons the counsel for the defen- 
dant prayed for adjournment for fil- 
ing a written statement. On the next 
day, the defendant applied for stay 
under Section 34 of the Arbitration 
Act. The Court stayed the suit. This 
order was affirmed on appeal. On re- 
vision, the High Court set aside these 
orders and declined stay. It was ob- 
served that the counsel must be deem- 
ed to have prayed for adjournment 
for filing a written statement under 
instructions and it was not open to 
the defendant to say that there were 
no instructions to that effect. The 
fact that the vakalatnama was not fil- 
ed when adjournment was prayed 
for, was considered inconsequential. 
It was also added that the discretion 
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in the matter of stay had to be exer- 
cised on sound judicial principles. 


T: In our view, there is no 
serious infirmity in the impugned 
judgment of the High Court and we 
are unable to find any cogent ground 
for interference under Article 136 of 
the Constitution. The legal position 
with respect to the scope and mean- 
ing of Section 34 of the Arbitration 
Act admits of little doubt, the langu- 
age of this section being quite plain. 
When a party to an arbitration agree- 
ment commences any legal proceed- 
ings against any other party to the 
said agreement with respect to the 
subject-matter thereof, then the other 
party is entitled to ask for such pro- 
ceedings to be stayed so as to enable 
the arbitration agreement to be car- 
ried out. It is, however, tobe clear- 
ly understood that the mere existence 
of an arbitration clause in an agree- 
ment does not by itself operate as a 
bar to a suit in the Court. It does 
not by itself impose any obligation on 
the Court to stay the suit or to give 
any opportunity to the defendant to 


consider the question of enforcing 
the arbitration agreement. The right 
to institute a suit in some Court is 


conferred, on a person having a griev- 
ance - of a civil nature, under the 
general law. It is a fundamental prin- 
ciple of law that where there is a 
right there is a remedy. Section 9 of 
the Code of Civil Procedure confers 
this general right of suit on aggriev- 
ed -person except where the cogniz- 
ance of the suit is barred either ex- 
pressly or impliedly. A party seeking 
to curtail this general right of suit 


has to discharge the onus of esta- 
blishing his right to do SO 
and the law curtailing such 


general right has to be strictly com- 
plied with. To enable a defendant to 
obtain an order staying the suit, apart 
from other conditions mentioned in 
Section 34 of the Arbitration Act, he 
is required to present his application 
praying for stay before filing his writ- 
ten statement or taking any other 
step in the suit proceedings. In the 
present case the written statement 
was indisputably not filed before the 
application for stay was presented. 
The question is whether any other 
step was taken in the proceeding as 


contemplated by Section 34 and it is 
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this point with which we are directly 
concerned in the present case. Taking 
other steps in the suit proceedings 
connotes the idea of doing something 
in aid of the progress of the suit or 
submitting to the jurisdiction of the 
Court for the purpose of adjudication 
of the merits of the controversy in the 
suit. 


8. According to the appellant 
(State of U. P.), the District Govern- 
ment counsel is authorised by the 
Code of Civil Procedure to receive 
summons on behalf of the State: Vide 
ground No. 3 in the petition for spe- 
cial leave. Indeed, the District Gov- 
ernment counsel was in fact so serv- 
ed. It is not the appellant’s case that 
the summons were not accompanied 
by a copy of the plaint in accordance 
with law and, therefore, the District 
Government Counsel was not aware 
‘of the nature of the case. A copy of 
ithe plaint, therefore, must be held to 
have been duly served on the District 
Government Counsel who under 
Order XXVII, Rule 2 of the Code of 
Civil Procedure was authorised to act 
for the Government and was deemed 
to be the recognised agent by whom 
appearances acts and applications 
could be made or done on behalf of 
the Government. The District Gov- 
ernment Counsel in the present case 
was thus fully empowered to appear 
and actfor and on behalf of the Gov- 
ernment and also to make applica- 
ions on its behalf. If the said counsel 
wanted time for the purpose of hav- 
ing fuller instructions, he could -have 
asked for it specifically, for he was not 
a layman ignorant about the legal 
position but a professional lawyer re- 
tained by the Government for the 
purpose of acting and pleading 
on behalf of the Government as 
a recognized agent. He, how- 
ever, chose instead to ask for 
time specifically for filing written 
statement and this act he purported 
to do on behalf of the State Govern- 
ment which he was fully empowered 
to do. The State took benefit of his 
appearance and his successful prayer 
for adjournment of the case by. one 
month for the purpose of filing the 
written statement. In those circum- 
stances, it is hardly open to the-State 
Government to plead that: the District 
Government Counsel was not autho- 
rised to seek adjournment on its be- 
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half for this purpose. An oblique 
suggestion thrown on behalf of the 
appellant that the District Govern- 
ment Counsel had merely volunteered 
to appear without instructions, pre- 
sumably taking the cue from the de- 
cision of the Punjab High Court in the 
case of Moji Ram (supra) is merely ic 
be stated to be rejected. A recogniz- 
ed agent like the District Government 
Counsel can scarcely be considered to 
appear voluntarily in a case on be- 
half of the Government in the sense 
of being unauthorised by his client 
for the simple reason that he is au- 
thorised by virtue of statute to ap- 
pear, act and make applications on be- 
half of the Government. Indeed in 
the present case the District Govern- 
ment Counsel also filed in Court the 
usual appearance slip. If he wanted 
time for further consultations, he 
could and should have specifically 
made a prayer to that effect. It is, 
however, idle to contend that he can 
be considered to have merely volun- 
teered without authority to appear 
and ask for time for filing the written 
statement. The argument of appear- 
ance by a recognized agent as a mere 
volunteer is extremely difficult to ap- 
preciate. The State, as already ob- 
served, took the benefit of the ad- 
journment. It will be somewhat irra- 
tional and perhaps incongruous to 
permit the State, after having taken 
the benefit of this adjournment, to 
plead that the application for adjourn- 
ment was not made on instructions 
and was unauthorised. To accede to 
the State Government the right to do 
so would clearly be unjust to the op- 
posite party which could have right- 
fully objected to the adjournment, 
had there been any indication that the 
prayer was not being made on instruc- 
tions from the State Government. 
September 2, 1966 was fixed in the 
summons for filing written statement.! 
Failure to do so would have entailed 
consequences prejudicial to the State 
Government. Those consequences were 
avoided by making an application for 
extension of time for filing written 
statement which must have been 
understood by the opposite party, as 
also by the Court, to be on instruc- 
tions by the State Government. 


9. The argument that the trial 
Court’s discretion has been  errone- 
ously reversed by the High Court is 
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equally devoid ‘of merit. If the ap- 
pellant’s application was for adjourn- 
ment for the purpose of filing written 
statement, then there is no question of 
any exercise of discretion by the trial 
Court. Discretion with regard to stay 
under Section 34 of the Arbitration 
Act is to be exercised only when an 
application under that section is 
otherwise competent. Incidentally it is 
worth noting that even the order of 
the trial Court is not included by the 
appellant in the paper book and we 
do not know the reasoning of that 
Court for granting stay. But on the 
view that we have taken that omis- 
sion is of little consequence. 


10. Finally, as a result of the 
decision of the High Court the only 
consequence is that the suit will now 
have to be tried by a competent 
Court on the merits in accordance 
with law. Keeping in view the long 
delay after the institution of the suit 
and the fact that the suit is for a 
very heavy amount by way of dama- 
ges for breach of contract, it will, in 
our opinion, be more satisfactory on 
the whole to have the suit tried in a 
competent Court of law in the nor- 
mal course rather than by a lay ar- 
bitrator who is not bound either by 
the law of evidence or by the law of 
procedure. This course can certainly 
in no way be considered unjust or 
prejudicial to the appellant as to re- 
quire interference by this Court. 


11. This appeal accordingly 
fails and is dismissed with costs. 
Appeal dismissed. 
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Returned ‘candidate’s failure to file re- 
crimination petition under Sec. 97 — 


Effect — (X-Ref: Interpretation of 
Statutes). 
Brief Note: — (A) In a case where 


an election petitioner prays not mere- 
ly for setting aside the successful can- 
didate’s election but also for declaring 
himself-as elected, the only ground on 
which he can be so declared is that 
in fact he had received a majority of 
valid votes. It is in deciding as to 
who has got the majority of valid 
votes that 5. 97 comes into play. In 
such a case it is the duty of the suc- 
cessful candidate to file a recrimina- 
tion petition as contemplated by Sec- 
tion 97. If he does not do so, he will 
not be allowed to lead any evidence 
raising any plea against the validity 
of the claim of the election petitioner. 
Case law discussed. (Para 9) 
Where an election petitioner pray- 
ed for recount of all the votes on 
ground of breach of election rules, it 
could not be said that there was no 
need for filing recrimination petition 
when the recount was asked for the 
purpose of obtaining a declaration that 
the successful candidate’s election was 
void and a further declaration that the 
petitioner himself had been elected. 
(1972) 2 Mad. LJ 118, Affirmed. Case 
law discussed. (Paras 10, 11, 12, 15) 
Index Note: — (B) Representa- 
tion of the People Act (1951), S. 100 
(1) (d) (iii)—Improper rejection or 
reception of vote—Construction. 


Brief Note: — (B) The phrase “im- 
proper rejection or reception of vote” 


in S. 100 (1) (da) (iii) includes not 
merely cases where a voter appears 
before the presiding officer at the 


time of polling and his vote is received 
where it should not have been recei- 
ved and his vote rejected where it 
should not have been rejected but also 
mistakes or wrong judgments made 
by the returning officer while count- 
ing and exercising his powers under 
clauses (a) to (h) of Rule 56 of the 
Conduct of Election Rules (1961). 
(Para 10) 
Index Note: —— {C} Evidence Act 
S. 115 — Estoppel — Election petition 
—Successiul candidate precluded fronr 
against petitioner’s 
claim ‘for declaration that he himself 
was elected — Concessions made by 
petitioner as to votes validly given in 
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favour of successful: 
ther can be used as 
favour. 

Brief Note: — (C) Where an elec- 
tion petitioner prayed for recount of 
votes for the purpose of obtaining a 
declaration that the successful candi- 
date’s election was void and a further 
declaration that he himself had been 
elected and the successful candidate 
was precluded from giving evidence 
against the validity of the petitioner’s 
claim due to non-compliance with the 
provisions of S. 97, Representation of 


-candidate whe- 
evidence in his 


the People Act, no question of 
estoppel can arise on account of 
concession made by the parties as 


to the votes validly given in favour 
of each other. Concession is akin to 
admission and the use of such admis- 
sion would be evidence. The success- 
ful candidate can give evidence either 
by relying on the petitioner’s conces- 
sions or leading independent evidence. 
Since giving of evidence was barred, 
the concessions cannot be used as evi- 
dence in favour of the successful can- 
didate. (Para 13) 
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or The -Judgment of the- Court- was 
delivered -by 

ALAGIRISWAMI, J..— This ap- 
peal arises out of the election held in 
March 1971 to the Tamil Nadu Legis- 
lative Assembly to fill a seat from the 
Melur (North) constituency in Madu- 
rai district in which the appellant was 
declared elected by a majority of 127 
votes receiving 37,337 votes as against 
37,210 received by the respondent. 
3,381 votes were held invalid. The 
respondent filed an election petition 
on 23-4-1971 not only questioning the 
election of the appellant but also 
claiming the seat for himself. He made 
various allegations in his petition 
which related to infraction of many of 
the rules regarding the conduct of 
election. But we may refer to four im- 
portant matters, which he had refer- 
red to in his petition, the importance 
of which would become clear in due 
course. In paragraph (g) of his peti- 
tion he has stated: 


“The mixing of the papers, with 
rapid counting, has resulted in large 
number of votes polled in favour of 
the petitioner erroneously added and 
bundled in the votes polled by the 
respondent. This has also resulted in 
wrong counting.” 

In paragraph (1) he has stated: 

“Therefore the petitioner submits 
that the ballot papers may be directed 
to be arranged according to the serial 
number and then counted. The peti- 
tioner submits that this will reveal the 
introduction of unauthorised ballot 
papers, if any, and use of different 
inks for marking.” 

Paragraph (n) runs as follows: 

“The petitioner states that a num- 
ber of votes have been declared in- 
valid without any justification what- 
soever. Many of the votes declared in- 
valid were cast in favour of the peti- 
tioner. In the counting, some of the 
invalid votes were taken in favour of 
the first respondent. In view of the 
mixing of the ballot papers counting 
was done hastily and rapidly without 
any opportunity to candidate or his 
agent ‘to supervise the counting. In 
fact, some of the numbers of counting 
were wrongly mentioned and went to 


5- the respondent instead of counting in 


the name of the petitioner. If recount 
has been taken the petitioner would 
have been declared elected.” 
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hr paragraph- {s) it is stated: -~ - 

“The petitioner also states that at 
the time of counting the votes in 
favour of the petitioner were bundled 
in the bundles containing the votes 
in favour of the respondent and they 
were counted for the first respondent. 
Number of ballot papers were found 
outside the counting place.” 

Finally, he prayed to the Court to: 


(a) direct recounting of the votes: 

(b) declare the petitioner duly 
elected; 

(c) declare the election of the Ist 
respondent to Melur North Constitu- 
enecy void, and 

CG). aaaea 4 

2. The appellant in his counter 
affidavit denied all the allegations in 
the petition. The respondent filed an 
interlocutory application for directing 
a scrutiny and recounting of all the 
votes. To this application no counter 
affidavit was at all filed by the ap- 
pellant. Five witnesses including the 
petitioner were examined on his side 
and on the respondent’s side also five 
witnesses including the Returning Of- 
ficer, the Assistant Returning Officer 
as well as the successful candidate 
were examined at great length. The 
learned Judge after an elaborate, care- 
ful, thorough and meticulous examina- 
tion, which are almost a model of 
judicial balance and propriety, passed 
an order for recount of the votes. We 
consider it unnecessary to set them out 
at length. It may be useful to set out 
the main grounds on which he order- 
ed recount. These are found in para- 
graph 22 of his ‘order. 

"22. From the foregoing discus- 
sion, the following facts emerge: 


i. Over-worked and tired person- 
nel were employed for the counting. 
There are reasonable grounds to think 
that the counting was not done pro- 
perly. 

ii. When the counting was in pro- 
gress, the petitioner admittedly com- 
plained about the hasty counting, and 
there are reasonable grounds to think 
that on account of the hurry and 
haste, in which counting was done, the 
counting was not likely to be correct 
or proper. 

iii. The unlawful entry of Mr. 
O. P. Raman into the counting hall, 
when the counting was going on, caus- 
ed dislocation and disturbance to the 
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counting, which was likely to have 
affected the accuracy in the counting. 

iv. The Assistant Returning Offi- 
cer could not have checked each of 
the ballot papers brought to him in 
the doubtful bundles in the way in 
which such papers should have been 
checked by him, having regard to the 
time within which he claims to have 
completed the checking and counting, 
whereas much longer time would be 
required to check up these bundles in 
the proper and prescribed way. This 
leads to the reasonable inference’ that 
each of the ballot papers contained in 
the doubtful bundles was not checked. 

v. The order of the Returning 
Officer directing recounting of the 
ballot papers treated as invalid lends 
suppcrt to the contention of the peti- 
tioner that the votes were not pro- 
perly scrutinised. 


vi. The failure of the Returning 
Officer to implement his order to re- 
count has vitiated the declaration of 
the result. 

vii. The Returning Officer and 
the Assistant Returning Officer totally 
failed to check up the valid votes and 
this is clearly a breach of the instrur- 
tions issued by the Election Commis: 
sion and also by the State Govern- 
ment. There is no assurance that tha 
votes were properly sorted and coun: 
ted. There is reasonable possibility to 
hold that the counting was not pro- 
per; and 

vill. The test check conducted by 
me of some of the ballot papers treat- 
ed as invalid clearly shows that some 
valic votes secured by the petitioner 
and some secured by the respondent 
have been treated as invalid and re- 
jected. This clearly shows that the 
counting was wrong.” 

It would be noticed that the main at- 
tack was in respect of the counting 
and the findings of the learned Judge 
also related to the same question. The 
appellant had very hotly contested the 
propriety of the request for recount. 
The learned Judge considered the deci- 
sions in Ram Sewak v. H. K. Kidwai, 
AIR 1964 SC 1249, Jagjit Singh v. Kar- 
tar Singh, AIR 1966 SC 773, Jitendra 
Bahadur v. Krishna Behari, AIR 1970 
SC 276, Swami Rameshwara Nand v. 
Madho Ram, (1968) 8 DEC 153 (SC), 
Natnu Ram Mirdha v. Gordhan Soni, 
(1968) 8 DEC 286 (SC) and after a 


Ambalam 


"9080 S.C. [Prs. 2-4] 


very elaborate consideration of the 
facts as well as the principles involv- 
ed in those decisions had held that re- 
count should be ordered. We are satis- 
fied that the High Court has taken in- 
to consideration all the material cir- 
cumstances and has appreciated the 
evidence from the correct perspective 
in coming to the conclusion that the 
circumstances under which the count- 
ing was carried out necessitated a re- 
count. 


3: The recount was ordered to 
be done by four advocates acting as 
tellers, two from each side out of a 
list of four furnished by each side. 
Both the parties and their respective 
counsel were permitted to be present 
along with four counting agents for 
pétitioner as well as the respondent 
and an Assistant Registrar of the High 
Court was appointed to preside over 
the recount of the ballot papers and 
to be assisted by the members of staff 
dealing with election cases. He was 
ordered to submit his report within 
two days after the completion of the 
recounting. It was ordered that on 
receipt of that report an opportunity 
will be given to both parties to be 
heard on that report and necessary 
orders will be passed thereon. The 
Assistant Registrar submitted his re- 
ports on 19-2-1972, and on 23-2-1972, 
24-2-1972, 25-2-1972 and 28-2 1972, 
the Judge himself took up for decision 
the validity or otherwise of the vari- 
ous votes which were disputed and 
dictated orders then and there. Even 
before him some concessions were 
made in respect of certain votes by 
both the parties and some the Judge 
decided by himself. The Assistant Re- 
gistrar himself dealt merely with votes 
which were conceded by one side or 
the other as having been validly cast 
in favour of the opposite side. Before 
him out of the votes which were held 
invalid by the Returning Officer, 2583 
were agreed as rightly held invalid but 
there was dispute about 804 votes (It 
thus appears that there was'a mistake 
even in the counting of the invalid 
votes). From out of the votes counted 
in rounds 8 to 11, 11,301 votes in 
favour of the respondent were conced- 
ed as valid and 395 ‘were disputed; 
11,951 were conceded as valid in favour 
of the appellant and 567 were dis- 
puted. Thus the total of these disputed 
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votes amounting to over .1700 were 
decided by: the: Judge himself in the 
presence of the parties and their advo- 
cates, some on the basis of concessions, 
some as decided by the Judge himself, 
as already mentioned. It is necessary 
to mention also that as in the recount 
from among the votes held invalid: by 
the Returning Officer petitioner con- 
ceded 65 were valid votes cast for the 
respondent. He also conceded that 11 
votes counted by the Returning Offi- 
cer in his favour were valid votes cast 
for the respondent. 19 votes held by 
the Returning Officer as validly cast 
for the petitioner were conceded by 
him to be invalid. The total came to 
95. Similarly 126 votes cast for the 
petitioner but rejected by the Return- 
ing Officer were found valid and 14 
votes counted by the Returning Offi- 
cer as cast for the respondent were 
found to have been really cast for the 
petitioner. These facts clearly establish 
large scale mistakes in counting. As 
a result of all this it was finally found 
that the appellant had got 37,372 votes 
and the respondent 37,297 votes. Thus 
the majority obtained by the appellant 
was reduced from 127 to 75. 


4. It may be remembered that 
one of the grounds on which the learn- 
ed Judge had come to the conclusion 
that recount should be ordered was 
that the unlawful entry of a Minister, 
Mr. 0. P. Raman into the counting 
hall when the counting was going on, 
had caused dislocation and disturbance 
to the counting which was likely to 
affect the accuracy of the counting. 
The learned Judge had discussed this 
question at length and before us a 
special Leave Petition was filed by 
the Returning Officer questioning the 
decision of the learned Judge in the 
petition for recount as well as in the 
main election petition. We had reject- 
ed that petition. But we should make 
it clear that the learned Judge has 
been very fair in his discussion of this 
matter. Iz seems to have been contend- 
ed before him that Mr. Raman had a 
right to enter the place where the 
counting was going on, under R, 66 
of the Conduct of Elections Rules in 
order to get the certificate. The Mini- 
ster concerned was the successful 
candidate for the Melur (South) Con- 
stituency, the counting for which was 
over at 5 a.m. on 11-3-71 in the same 
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building. At 8 a.m. began the counting 
of the votes for the Melur (North) 
Constituency, i.e. the election in dis- 
pute. Mr. Raman was not a candidate 
in that election who was entitled under 
Rule 53 to be present in the room 
where the counting was going on. We 
cannot understand the anxiety of the 
Returning Officer in questioning the 
orders of the learned Judge in the 
petition for recount as well as the 
main election petition. After all the 
concerned parties were fighting it out 
under the ostensible excuse of ques- 
tioning the decision of the learned 
Judge regarding his interpretation of 
rules 53 and 66. It has been filed real- 
ly due to the hypersensitiveness on 
the part of the Minister. Indeed the 
learned Judge has made fairly strong 
remarks against the Returning Officer 


in other respects. He has stated 
at one place that the Returning 
Officer had failed in his duty, 
and at another place that the 


Returning Officer and the Assistant 
Returning Officer came forward with 
a story totally devoid of truth. Noth- 
ing is said in the petition about all 
this which shows that our inference 
on this point is correct. The petition 
on behalf of the Returning Officer 
was wholly uncalled for. It would ap- 
pear that he is not a free agent. 

5, After the counting was over, 
as already shown the majority in 
favour of the appellant was reduced 
from 127 to 75. Even so his election 
would have had to be sustained. But 
on behalf of the respondent it was 
urged before the learned Judge that 
in a case where an election petitioner 
had applied not merely for setting 
aside the election of the successful 
candidate but also for declaring him- 
self (the defeated candidate) as elect- 
ed, it was the duty of the.successful 
candidate to have filed a recrimina- 
tion application under S. 97 of the Re- 
presentation of the People Act. This 
argument was based on the decision 
of this Court in Jabar Singh v. Genda 
Lal, (1964) 6 SCR 54=(AIR 1964 SC 
1200).. This Court there referred to the 
earlier decisions on the subject and 
by a majority of 4 to 1 held that in 
such a case it was the successful can- 
didate’s duty to have filed a recrimina- 
tion petition under S. 97 which would 
be like a counter petition. It is un- 
necessary to set out the very instruc- 
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tive discussion in that case at length. 
It would be enough if the head-note 
alone is set out: 


“The appellant was declared elect- 
ed having defeated the respondent by 
2 votes, Thereafter, the respondent 
filed an election petition. The respon- 
dent challenged the validity of the ap- 
pellant’s election on the ground of 
improper reception of votes in favour 
of the appellant and improper rejec- 
tion of votes in regard to himself. His 
prayer was that the appellant’s elec- 
tion should be declared void and a 
declaration should be made that the 
respondent was duly elected. 


The appellant urged before the 
Tribunal that there had been impro- 
per rejection of the votes, and impro- 
per acceptance of the votes of the res- 
pondent, and his case was that if re- 
counting and re-scrutiny was made, it 
would be found that he had secured 
a majority of votes. The respondent 
objected to this course; his case was 
that since the appellant had not re- 
criminated nor furnished security 
under S. 97 of the Act, it was not open 
to him to make this plea. The Tribu- 
nal rejected the objection of the res- 
pondent and accepted the plea of the 
appellant. The Tribunal re-examined 
the ballot papers of the respondent as 
well as the appellant and came to the 
conclusion that 22 ballot papers cast 
in favour of the respondent had been 
wrongly accepted. The result was that 
the respondent had not secured a 
majority of votes. The Tribunal de- 
clared that the election of the appel- 
lant was void and refused to grant 
a declaration to the respondent that 
he had been duly elected. Both the 
appellant and the respondent prefer- 
red appeals before the High Court 
against the decision of the Tribunal. 
The High Court dismissed both the ap- 
peals and the decision of Tribunal was 
confirmed. Hence the appeal. 


Held: (i) The scope of the 
enquiry in a case falling under 
Section 100 (1) (d) (ili) is to de- 
termine whether any votes have 


been improperly cast in favour of the 
returned candidate or any votes have 
been improperly refused or rejected in 
regard to any other candidate. These 
are the only two matters which would 
be relevant in deciding whether the 
election of the returned candidate has 
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been materially affected or not. At 
this enquiry the onus is on the peti- 
tioner to prove his allegation. There- 
fore, in the case of a petition where 
the only claim made is that the elec- 
tion of the returned candidate is void, 
the scope of the enquiry is clearly 
limited by the requirement of S. 100 
(1) (d) itself. In fact S. 97 (1) has no 
application to the case falling under 
Section 100 (1) (d) (iti); the scope of 
the enquiry is limited for the simple 
reason that what the clause requires 
to be considered is whether the elec- 
tion of the returned candidate has 
been materially affected and nothing 
else. 

(ii) There are cases in which the 
election petition makes a double claim; 
it claims that the election of a returned 
candidate is void and also asks for a 
declaration that the petitioner himself 
orsome other person has been duly 
elected. It is in regard to such a 
composite case that S. 100 as well as 
S. 101 would apply, and it is in res- 
pect of the additional claim for a de- 
claration that some other candidate 
has been duly elected that S. 97 comes 
into play. Section 97 (1) thus allows 
the returned candidate to recriminate 
and raise pleas in support of his case. 
The result of S. 97 (1) therefore, is 
that in dealing with a composite elec- 
tion petition the Tribunal enquires in- 
to not only the case made out by the 
petitioner, but also the counter-claim 
made by the returned candidate. In 
this connection the returned candidate 
is required to comply with the pro- 
visions of S. 97 (1) and S. 97 (2) of 
the Act. If the returned candidate does 
not recriminate as required by S. 97, 
then he cannot make any attack against 
the alternative claim made by the 
petitioner. In other words the return- 
ed candidate will not be allowed to 
lead any evidence because he is pre- 
cluded from raising any pleas against 
the validity of the claim of the alter- 
native candidate. 


(iii) The pleas of the returned 
candidate under S. 97 of the Act, have 
to be tried after a declaration has 
been made under S. 100 of the Act. 
The first part of the enquiry in regard 
to the validity of the election of the 
returned candidate must be tried 
within the narrow limits prescri- 
bed by Section 100 (1) (d) (iii) and 
the latter part of the enquiry 
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which is governed by S. 101 (a) will 
have to be tried on a broader basis 
permitting the returned candidate to 
lead evidence in support of the pleas 
which he may have taken by way of 
recrimination under S. 97 (1). But 
even in cases to which S. 97 applies, 
the enquiry necessary while dealing 
with the dispute under S. 101 (a) will 
not be wider if the returned candidate 
has failed to recriminate and in a case 
of this type the duty of the Election 
Tribunal will not be to count and 
scrutinise all the votes cast at the 
election. As a result of R. 57, the 
Election Tribunal will have to assume 
that every ballot paper which had not 
been rejected under R. 56 constituted 
one valid vote and it is on that basis 
the finding will have to be made under 
S. 101 (a). Therefore, it is clear that 
in holding an enquiry either under 
S. 100 (1) (œ) (iii) or under S. 101 
where Section 97 has not’ been com- 
plied with it is not competent to the 
Tribunal to order a general recount 
of the votes preceded by a scrutiny 
about their validity.” 


Rajagopala Ayyangar, J. was the soli- 
tary Judge who dissented from the 
majority judgment and we have gone 
through his judgment with all the 
care and the respect that it deserves 
and we do not see that it throws much 
light on the subject. It seems to ignore 
5. 97. We may also point out that in 
Bhim Sen v. Gopali, (1960) 22 ELR 
288 (SC) which was considered in the 
above decision it was observed: 

“As we have already pointed out, 
in his first written statement respon- 
dent I made a positive averment that 
no void votes had been allowed to be 
used by the returning officer and that 
the returning officer had fully dis- 
charged his duties under section 63. It 
is true that after it was discovered 
that he had received 37 void votes res- 
pondent I attempted to make an al- 
legation that the appellant may like- 
wise have received similar void votes, 
but it was too late then, because the 
time for making such an allegation 
by way of a recriminatory proceeding 
had elapsed and respondent I had fail- 
ed to furnish the security of Rupees 
1,000 as required by Section 97 (2) of 
the Act. If under these circumstances 
respondent I was not allowed to pur- 
sue his allegation against the appel- 
lant, he is to blame himself.” 
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It was urged before this Court that in 


a subsequent decision in Shankar v. 
Sakharam, (1965) 2 SCR 403=(AIR 
1965 SC 1424) this Court itself had 


differed from the earlier decision. The 
relevant sentence reads like this: 


“We also think that the enquiry 
under S. 100 (1) (d) (iii) is outside the 
purview of S. 97. On an enquiry under 
S. 100 (1) (a) (iii) with regard to im- 
proper refusal of votes. the respon- 
dent to the election petition is entitl- 
ed to dispute the identity of the voters 
without filing any recrimination under 
S. 97.” 


This argument is clearly based on a 
misapprehension. The question that 
arises in this case did not arise there 
nor was the earlier decision in Jabar 
Singh’s case, (1964) 6 SCR 54=(AIR 
1964 SC 1200) referred to or distin- 
guished. Indeed it was not necessary 
because they were dealing only with 
a case falling under S. 100, i.e. a case 
where the election of the successful 
candidate was sought to þe set aside 
and not one also falling under S, 101 
where the defeated candidate also 
wants that he should be declared to 
have been elected. 


6. In the present case apparent- 
ly neither party was aware of the 


decision in Jabar Singh v. Genda Lal, ` 


(1964) 6 SCR 54 = (AIR 1964 SC 1200) 
(supra) till after the counting was 
over. The learned Judge took the 
view that in the absence of a recrimi- 
nation petition under S. 97 the appel- 
lant was not entitled to question any 
votes which might have been improper- 
ly received on behalf of the respon- 
dent. If that had been done the ap- 
pellant, as indicated earlier, would 
still have won by a majority of 75 
votes but as he was not entitled to do 
so the result of leaving out of account 
votes improperly received on behalf of 
the respondent and taking into account 
only the votes which ought to have 
gone to the respondent, which had 
been improperly rejected it was found 
that the respondent had 96 votes more 
than the appellant and he was declar- 
ed elected. 


7. The decision in (1964) 6 SCR 
54=(AIR 1964 SC 1200) (supra) has 
received reconsideration at the hands 
of this Court with approval again in 
Ravindra Nath v. Raghbir Singh, 
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(1968) 1 SCR 104 = (AIR 1968 SC 300) 
where it was observed: 

“The object of S. 97 is to enable 
recrimination when a seat is claimed 
for the petitioner filing the election 
petition or any other candidate. In 
his election petition the petitioner 


may claim a declaration that the 
election of all or any of the 
returned candidates is void on 


one or more of the grounds specifi- 
ed in sub-s. (1) of Section 100 and 
may additionally claim a further de- 
claration that he himself or any other 
candidate has been duly elected on the 
grounds specified in Section 101 (see 
Sections 81, 84, 98, 100 and 101). It 
is only when the election petition 
claims a declaration that any candi- 
date other than the returned candidate 
has been duly elected that Section 97 
comes into play. If the respondent de- 
sires to contest this claim by leading 
evidence to prove that the election of 
the other candidate would have been 
void if he had been the returned candi- 
date and an election petition had been 
presented calling in question his elec- 
tion, the respondent must give a for- 
mal notice of recrimination and satisfy 
the other conditions specified in the 
proviso to Section 97. The notice of 
recrimination is thus in substance a 
counter petition calling in question the 
claim that the other candidate has 
been duly elected. In this back- 
ground, it is not surprising that 
the legislature provided that notice 
of recrimination must be accom- 
panied by the statement and parti- 
culars required by S. 83 in the case 
of an election petition and signed and 
verified in like manner and the recri- 
minator must give the security and 
the further security for costs required 
under Ss, 117 and 118 in the case of 
an election petition. 

Looking at the object and scheme 
of S. 97 it is manifest that the pro- 
visions of Ss.117 and 118 must be ap- 
plied mutatis mutandis to a proceed- 
ing under S. 97. The recriminator must 
produce a government treasury receipt 
showing that a deposit of Rupees 
2,000 has been made by him either in 
a Government Treasury or in the Re- 
serve Bank of India in favour of the 
Election Commissioner as costs of the 
recrimination. As the _notice of recri- 
mination cannot be sent by post, it 
must be filed before the Tribunal, and 
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reading S. 117 with consequential 
adaptations for the purposes of the 
proviso to S. 97 (1), it will appear that 
the treasury receipt showing the de- 
posit of the security must be produced 
before the Tribunal along with the 
notice of recrimination. It follows that 
the recriminator must give the secu- 
rity referred to in S. 117 by produc- 
ing the treasury receipt showing the 
deposit of the security at the time of 
the giving of the notice under the pro- 
viso to S. 97 (1). 


If the recriminator fails to give 
the requisite security under 5. 117 at 
the time of giving the notice of recri- 
mination, he loses the right to lead 
evidence under S. 97 and the notice of 
recrimination stands virtually reject- 
ed.” 

8. Mr. K. K. Venugopal, 
pearing on behalf ož 
made four submissions: 

1. Section 97 has no application to 
a case where a prayer is for total 
count and rescrutiny. 

2. Section 97 has no application 
to the present case where the return- 
ed candidate let in or did not have to 
let in any evidence on any single vote 
all of which were produced and ten- 
dered in evidence by the election peti- 
tioner notwithstanding the respon- 
dent’s protest. 

3. Since no case has been made out 
in respect of individual votes and no 
finding given for inspecting individual 
votes the petitioner would not be en- 
titled to the benefit of the decision in 
Jabar Singh’s case, (1964) 6 SCR 54= 
(AIR 1964 SC 1200) and his right is 
only to a general recount or none at 
all. : 

4. The respondent is estopped 
from questioning the result of the re- 
count because of mutual concessions. 
Though stated in a different form the 
sum and substance of the very vigo- 
rous attempt on behalf of the appel- 
lant is to question in effect the validity 
of the decision in so far as it is held 
that S. 97 is applicable to the facts of 
this case. He even went so far as to 
suggest that this case is totally dif- 
ferent from the one in Jabar Singh v. 
Genda Lal, (1964) 6 SCR 54=(AIR 
1964 SC 1200) (supra) and the 
whole question, if necessary should 
be reconsidered by a much larger 
Bench in view of Justice Rajago- 
pala Ayyangar’s dissenting judgment. 


ap- 
the appellant 
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He finally urged that the democratic 
process should be allowed to have full 
sway and no mere technicality should 
be allowed to come in the way of jus- 
tice being done. 


9. The last appeal is particu- 
larly interesting. Courts in general 
are averse to allow justice to be de- 
feated onamere technicality. But in 
deciding an election petition the High 
Court is merely a tribunal deciding an 
election dispute. Its powers are wholly 
the creature of the statute under 
which it is conferred the power to 
hear election petitions. An election 
petition, as has been pointed out again 
and again, is not an action at law or 
a suit in equity but is a purely statu- 
tory proceeding unknown to the com- 
mon law and the Court possesses no 
common law power. It is always to 
be borne in mind that though the 
election of a successful candidate is 
not to be lightly interfered with, one 
of the essentials of that law is also to 
safeguard the purity of the election 
process and also to see that the people 
do not get elected by flagrant breaches 
of that law or by corrupt practices (see 
the decisions in Kamaraja Nadar v. 
Kunju Thevar, 1959 SCR 583 at 
p 596 = (AIR 1958 SC 687), 
Venkateswara v. Narasimha, (1969) 1 
SCR 679 atp. 685=(AIR 1969 SC 872) 
and Ch. Subbarao v. Member, Election 
Tribunal, 1964 DEC 270 (SC). We may, 
therefore, look into the law regarding 
this matter. Under S. 81 of the Re- 
presentation of the People Act, 1951 
“an election petition calling in ques- 
tion any election may be presented on 
one or more of the grounds specified 
in sub-section (1) of Section 100 and 
Section 101 to the High Court by any 
candidate at such election or any elec- 
tor within forty-five days from, but 
not earlier than, the date of election 
of the returned candidate, or if there 
are more than one returned candidate 
at the election and the dates of their 
election are different, the later of 
those two dates.” Section 83 reads: 

(1) An election petition — 

(a) shall contain a concise state- 
ment of the material facts on which 
the petitioner relies; 

ar ERE 

(c) shall be signed by’ the peti- 
tioner and verified in the manner laid 
down in the Code of Civil Procedure, 
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1908 (5 of 1908) for the verification of 
pleadings. 


(A) REET TT 


Section 84 reads: 


“A petitioner may, in addition to 
claiming a declaration that the elec- 
tion of all or any of the returned can- 
didates is void, claim a further declara- 
tion that he himself or any other can- 
didate has been duly elected. 
Section 97 reads: 


(1) When in an election petition a 
declaration that any candidate other 
than the returned candidate has been 
duly elected is claimed, the returned 
candidate or any other party may give 
evidence to prove .that the election of 
such candidate would have been void 
if he had been the returned candi- 
date and a petition had been present- 
ed calling in question his election. 


Provided that the returned candi- 
date or such other party as aforesaid 
shall not be entitled to give such evi- 
dence unless he has, within fourteen 
days from the date of commencement 
of the trial, given notice to the High 
Court of his intention to do so and has 
also given the security and the further 
security referred to in Sections 117 
and 118 respectively. 


(2) Every notice referred to in 
sub-section (1) shall be accompanied 
by the statement and particulars re- 
quired by S. 83 in the case of an elec- 
tion petition and shall be signed and 
verified in like manner.” 


Section 100 reads: 
(1) subject to the provisions of 


sub-section (2) if the High Court is of 
opinion-— 


(a) that on the date of his elec-. 


tion a returned candidate was not 
qualified, or was disqualified, to be 
chosen to fill the seat under the Con- 
stitution or this Act or the Govern- 
ment of Union Territories Act, 1963; 


(b) that any corrupt practice has 
= been committed by a returned candi- 
date or his election agent or by any 
other person with ‘the consent of a 
returned candidate or his election 
agent; or 

(c) that any nomination has been 
improperly rejected; or 

(d) that the result of the election, 
in sO far as it concerns a returned 
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candidate, has been materially affect- 
ed — 

(i) by the improper acceptance of 
any nomination, or 


(ii) by any corrupt practice com- 
mitted in the interests of the return- 
ed candidate by an agent other than 
his election agent; or 

(iii) by the improper reception, 
refusal or rejection of any vote or the 
reception of any vote which is void, 
or 

(iv) by any non-compliance with 
the provisions of the Constitution or 
of this Act or of any rules or orders 
made under this Act, 
the High Court shall declare the elec- 
tion of the returned candidate to be 
void. 


(2) If in the opinion of the High 
Court, a returned candidate has been 
guilty by an agent, other than his 
election agent, of any corrupt practice 
but the High Court is satisfied — 


(a) that no such corrupt practice 
was committed at the election by the 
candidate or his election agent, and 
every such corrupt practice was com- 
mitted contrary to the orders, and 
without the consent of the candidate 
or his election agent; 


(c) that the candidate and his 
election agent took all reasonable 
means for preventing the commission 
of corrupt practices at the election; 
and 

(d) that in all other respects the 
election was free from any corrupt 
practice on the part of the candidate 
or any of his agents, 
then the High Court may decide that 
the election of the returned candidate 
is not void.” 

Section 101 reads: 


“Tf any person who has lodged a 
petition has, in addition to calling in 
question the election of the returned 
candidate, claimed a declaration that 
he himself or any other candidate has 
been duly elected and the High Court 
is of opinion — 


(a) that in fact that the petitioner 
or such other candidate received a 
majority of the valid votes; or 


(b} that but for the votes obtain- 
ed by the returned candidate by cor- 
rupt practices the petitioner or such 
other candidate would have obtained 
a majority of the valid votes; 
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the High Court shall after declaring 
the election of the returned candidate 
to be void declare the petitioner or 
such other candidate, as the case may 
be, to have been duly elected.” 

In the present case the grounds for 
setting aside the election of the peti- 
tioner are that the result of the elec- 
tion in so far as the appellant was 
concerned has been materially affect- 
ed: 


(ii) l 

(iii) by improper reception, refu- 
sal or rejection of votes which is void, 
or 

(iv) by non-compliance with the 
provisions of the Constitution or of 
the Act or of any rules or orders made 
under the Act. 


The only ground on which the defea- 
ted candidate could be declared to be 
elected is under S. 101 (a) that in fact 
he had received a majority of valid 
votes. But it is in deciding who has 
got the majority of valid votes that 
'S. 97 comes into play. When in an 
election petition a declaration that any 
candidate other than the returned 
icandidate has been duly elected is 
Iclaimed, the returned candidate or 
lany other party may give evidence to 
prove that the election of such candi- 
date would have been void if he had 
jbeen the returned candidate and a 
petition had been presented calling in 
question his election. This right the 
appellant had but this right is subject 
to the provision that he shall not be 
entitled to give evidence to prove that 
the election of the petitioner in this 
case ie. the respondent would have 
been void if he had been the return- 
ed candidate and the petitioner had 
presented petition calling in question 
the election unless he had given notice 
of his intention to give such evidence 
and also given security and the further 
security referred to in Ss. 117 and 118 
respectively, and every such notice has 
to be accompanied by the statement 
and particulars required under S. 83 
in case of an election petition and shall 
be signed and verified in the like 
manner. None of these things was 
done in this case. The petition by the 
respondent had been filed on 23-4- 
1971. The orders for the appearance of 
the respondent were passed on 12-7- 
1971. The appellant, who was the res- 
pondent in that petition, should have 
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given notice under S. 97 within 14 
days of his appearance i.e. on 26-7- 
1971 and also complied with the other 
requirements specified therein. The 
issues were framed on 27-7-1971, the 
recount was ordered on 3-2-1972 and 
the judgment itself was pronounced 
on 13-3-1972. It was on 10-3-1972 that 
an attempt was made to file a recri- 
mination petition with a petition to 
excuse the delay. But even then the 
other requisites of S. 97 like giving 
security or the petition being accom- 
panied by statement and particulars 
required by S. 83 were not compliec 
with. A special leave petition was fil- 
ed in this Court again applying for 
permission to receive a recrimination 
petition. There is, thus, no doubt at 
all that the appellant did not comply 
with the requirements of S. 97. 


10. The question still remains 
whether the requirements of S. 97 
have to be satisfied in this case. It is 
argued by Mr. Venugopal that the 
gravamen of the respondent’s petition 
was breach of many of the election 
rules and that he asked for a total re- 
count, a request to which the appel- 
lant had no objection and that there 
was, therefore, no rule or need for fil- 
ing a recrimination petition under Sec- 
tion 97. This, we are afraid, is a com- 
plete misreading of the petition. No 
doubt the petitioner has asked for a 
recount of votes. It may legitimately 
be presumed to mean a recount of 
all the votes, but such a recount is 
asked for for the purpose of obtaining 
a declaration that the appellant’s elec- 
tion was void and a further declara- 
tion that the respondent himself had 
been elected. This aspect of the matter 
should not be lost sight of. Now, when 
the respondent asked for a recount, 
it was not a mere mechanical process 
that he was asking for. The very 
grounds which he urged in support 
of his petition (to which we have 
referred at an earlier stage) as well 
as the application for recount and the 
various grounds on which the learn- 
ed Judge felt that a recount should be 
ordered showed that many mistakes 
were likely to have arisen in the 
counting, and as revealed by thein- 
stances which the learned Judge him- 
self looked into and decided. It may 
be useful at this stage to set out R. 56 
of the Conduct of Election Rules, 
1961: 
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“56. Counting of Votes.—(1) Sub- 
ject to such general or special direc- 
tions, if any, as may be given by Elec- 
tion Commission in this behalf, the 
ballot papers taken out of all boxes 
used in a constituency shall be mixed 
together and then arranged in con- 
venient bundles and scrutinised. 

(2) The returning officer 
reject a ballot paper — 

(a) if it bears any mark or writ- 
ing by which the elector can be iden- 
tified, or 

(b) if, to indicate the vote, it 
bears no mark at all or bears a mark 
made otherwise than with the instru- 
ment supplied for the purpose, or 

(c) if votes are given on it in 
favour of more than one candidate, or 

(d) if the mark indicating the 
vote thereon is placed in such manner 
as to make it doubtful to which can- 
dicate the vote has been given, or 

(e) if it is a spurious ballot paper, 


shall 


or 

(f) if it is so damaged or mutila- 
ted that its identity as a genuine ballot 
paper cannot be established, or 


(g) if it bears a serial number, or 
is of a design, different from the serial 
number, or, as the case may be, design, 
of the ballot papers authorised for use 
at the particular polling station, or 


(h) if it does not bear both the 
mark and the signature which it 
should have borne under the provi- 
sions of sub-rule (1) of rule 38: 


Provided that where the return- 
ing Officer is satisfied that any such 
defect as is mentioned in clause (g) 
or clause (h) has been caused by any 
mistake or failure on the part of a 
presiding officer or polling officer, the 
ballot paper shall not be rejected 
merely on the ground of such defect 


Provided further that a ballot 
paper shall not be rejected merely on 
the ground that the mark indicating 
the vote is indistinct or made more 
than once, if the intention that the 
vote shall be for a particular candi- 
date clearly appears from the way the 
paper is marked. 


(3) Before rejecting any ballot 
paper under sub-rule (2), the return- 
ing officer shall allow each counting 
agent present a reasonable opportunity 
to inspect the ballot paper but shail 
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not allow him to handle 
other ballot paper. 


(4) The returning officer shall en- 
dorse on every ballot paper which he 
rejects the word “Rejected” and the 
grounds of rejection in abbreviated 
form either in his own hand or by 


means of a rubber stamp and shail 
initial such endorsement. 
(5) All ballot papers rejected 


under this rule shall be bundled toge- 
ther. 

(6) Every ballot paper which is 
not rejected under this rule shall be 
counted as one valid vote: 


Provided that no cover containing 
tendered ballot papers shall be open- 
ed and no such paper shall be coun- 
ted. 


(7) After the counting of all bal- 
lot papers contained in all the ballot 
boxes used in a constituency has been 
completed, the returning officer shail 
make the entries in a result sheet in 
Form 20 and announce the particu- 
lars. 


Explanation. For the purpose 
of this rule, the expression “constitu- 
ency” shall, in relation to an election 
from a parliamentary constituency, 
mean the assembly constituency com- 
prised therein.” 


50, when counting goes on the return- 
ing officer may have rejected a bal- 
lot paper on any one of the grounds 
mentioned in sub-rule (2) of that rule. 
He might have made a mistake or his 
decision may be wrong on any one of 
the points. That is what explains the 
large number of concessions made by 
either side when the recount was 
made before the Assistant Registrar 
of the High Court as well as before 
the learned Judge. So, it is not proper 
to interpret the respondent’s prayer 
for recount as a request for a mere 
mechanical process of counting. It 
was counting contemplated under 
Rule 56 with all its implications that 
he was asking for. The very grounds 
on the basis of which the recount Was 
ordered by the learned Judge show 
that there was a possibility of mis- 
takes having arisen under anyone of 
the grounds set out in Rule 56 (2) 
clauses (a) to (h) and it is to have 
them taken into account and decided 
correctly that the respondent wanted 
a recount. Now, when he wants a re- 
count for the purpose of setting aside. 
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the appellant’s election he necessarily 
has got to have not merely the bene- 
fits of votes which would have ori- 
ginally’ gone to him but which had 
been wrongly given to the appellant 
but also all votes which had been 
cast in his favour (the respondent) 
but had been rejected wrongly on one 
or other of the grounds mentioned in 
Rule 56 (2) clauses (a) to (h). So, it 
[was necessary for the purpose of the 
respondent’s case not merely that 
votes which were held invalid should 
be re-scrutinised but also votes which 
had been held to have been cast in 
favour of the appellant. The improper 
reception or rejection, therefore, 
would include not merely cases where 
a voter appears before the presiding 
officer at the time of polling and his 
vote is received where it should not 
have been received and his vote re- 
jected where it should not have been 
rejected. The improper rejection or 
reception contemplated under 5. 100 
(1) (d) (iii) would include mistakes 
or wrong judgments made by the re- 
turning officer while counting and ex- 
ercising his powers under Rule 56 (2), 
clauses (a) to (h). The fact, therefore, 
that the respondent asked for re- 
counting of all the votes does not 
mean that he wanted also that votes 
which had been wrongly held to have 
been east in his favour but should 
have gone to the appellant as also 
votes which had been rejected, but 
which should have gone to the appel- 
lant should be taken into account. The 
respondent was interested in no such 
thing. He made no such prayer. It 
was only the appellant that was inter- 
ested and beund to do it if he want- 
ed to defeat the respondent’s claim 
that he should be declared elected and 
Section 97 is intended for just such a 
purpose. It was asked what was the 
purpose and where was the need for 
the appellant to have filed a recri- 


mination under Section 97 and 
what he could have filed 
when the respondent had asked 


for a total recount. What we have 
stated above furnishes the necessary 
answer. The appellant knew not only 
that the respondent wanted his elec- 
tion to be set aside but also that he 
wanted himself (the respondent) to be 
declared elected. He should have, 
therefore, stated whatever material 
was necessary to show that thẹ res- 
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pondent, if he had been the success- 
ful candidate and the petition had 
presented calling in ques- 
tion his election, his election 
would have been void, in other words 
comply with Section 83. He could 
have stated therein setting out that 
while he had no objection to a re- 
count to be ordered (we have already 
shown that he strongly opposed the 
recount) there were many votes which 
would have rightly gone to him (the 
appellant) which have wrongly been 
given to the respondent, that there 
were many votes which should have 
rightly gone to him but which have 
been improperly rejected. He should 
also have complied with the other re- 
quirements of Section 97. If he had 
done that that could have been taken 
into consideration. There was no dif- 
ficulty at all about his doing all this. 
His contention that he had no objec- 
tion to the recount and there was no 
rule or any need for him to file a 
recrimination is wholly beside the 
point. He had in his counter to the 
main election petition repudiated 
every one of the allegations in the 
election petition. It was at that stage 
that he should have filed the peti- 
tion under Section 97 (of course, with- 
in 14 days of his appearance). It was| 
not at the stage when the petitioner, 
filed his application for recount that: 
the opportunity or need for a petition 


under Section 97 arose. 


11. It was then urged that, 
when all the material was before the 
Court it was unnecessary for him to 
have done so. As we have already 
pointed out this is not an action at 
law or a suit in equity but one under 
the provisions of the statute which 
has specifically created that right. If 
the appellant wanted an opportunity 
to question the respondent’s claim that 
he should be declared elected he 
should have followed the procedure 
laid down in Section 97. In this con- 
nection it is interesting to note that 
in the decision in (1964) 6 SCR 54 = 
(AIR 1964 SC 1200): (supra) the suc- 
cessful candidate in his own petition 
had pleaded that many votes cast in 
favour of himself had been wrongly 
rejected, in regard to which details 
were given, and that similarly seve- 
ral votes were wrongly accepted in 
favour of the election petitioner and in 


1973 


regard to which also details were 
given, and it ended’ with the prayer 
that if aproper scrutiny and recount 
were made of the valid votes receiv- 
ed by each, it would be found that 
he—the returned candidate—had in 
fact, obtained a larger number of 
votes than the election-petitioner and 
for this reason he submitted that the 
election petition ought to be dismiss- 
ed. In spite of this it was held that 
he had to fail because he had not fil- 
ed a recrimination petition under Sec- 
tion 97. So it is not enough to say 
that what ought to be looked into is 
the substance and not the form. If a 
relief provided under a statute could 
be obtained only by following a cer- 
tain procedure laid therein for that 
purpose, that procedure must be fol- 
lowed if he is to obtain that relief. 


12. What we have pointed out 
just now shows that it is not a ques- 
tion of mere pleading, it is a ques- 
tion of jurisdiction. The Election Tri- 
bunal had no jurisdiction to go into 
the question whether any wrong votes 
had been counted in favour of the 
election-petitioner, who had claimed 
ithe seat for himself unless the suc- 
cessful candidate had filed a petition 
under Section 97. The law reports are 
full of cases where parties have failed 
because of their failure strictly to 
iconform to the letter of the law in 
regard to the procedure laid down 
under the Act and the rules. 


13. Point 3 raised by the ap- 
pellant has no substance because it 
was not necessary to lead evidence in 
respect of any individual vote about 
improper reception or improper re- 
jection. The decision about improper 
reception or improper rejection has 
been given in this case mostly on con- 
cessions by both the parties and in a 
few cases by the Judge himself scru- 
tinising and deciding about all disput- 
ed cases. Indeed, there was no need 
for any evidence except a proper seru- 
tiny of the votes and a correct deci- 
sion based on such scrutiny as to the 
candidate for whom it was cast or 
whether it was invalid. We may at the 
risk of repetition point out that the 
process of recounting included deci- 
sion regarding the question of impro- 
per reception or improper rejection 
and there is no such thing as a gene- 
ral recount and there is no authority 
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in law for suggesting that all that the 
respondent could have asked for was 
either a general recount or none at 
all. Indeed there is no provision in 
the Act for a petition to be filed al- 
leging “Let all votes be recounted and 
whoever gets more votes be declared 
elected.” Nor do we think that any 
question of estoppel arises. Estoppel 
may arise in respect of each indivi- 
dual vote conceded by one party or 
the other as valid and given in favour 
of the other in the sense that having 
conceded that a disputed vote should 
have gone to one or other of the par- 
ties the party who made that con- 
cession cannot go back on it. But 
where the law provides that no evi- 
dence can be given about the impro- 
per reception of votes in favour of the 
defeated candidate who had claimed 
a seat for himself unless the success- 
ful candidate had complied with Sec- 
tion 97, no question of estoppel arises. 
Concession is akin to admission and 
the use of such an admission would 
be evidence. What is barred under the 
proviso to Section 97 is the giving -of 
evidence by the appellant. Appellant 
can give evidence either by relying on 
the respondent’s admissions or leading 
independent evidence. In either case it 
would be giving evidence. And, since 
giving of evidence is barred, the con- 
cessions cannot be used as evidence in 
favour of the appellant. This is what 
the learned Judge has very clearly 
pointed out in his order. We have 
earlier quoted from the decision in 
Bhim Sen v. Gopali (supra) where the 
provisions of S. 97 had not been com- 
plied with. Even though asamatter of 
fact the valid as well as the invalid 
votes in favour of both the petitioner as 
well as the respondent might have been 
counted, the evidence furnished by 
such votes was not admissible because 
of failure to comply with the provi- 
sions of Section 97. 


14. Finally, we must deal with 
the appeal made to us that the jus- 
tice should be done irrespective% of 
technicalities. Justice has got to be 
done according to law. A Tribunal 
with limited jurisdiction cannot go 
beyond the procedure laid down by 
the statute for its functioning. If it 
does so it would be acting without 
jurisdiction. 

; We are, therefore, satisfi- 
ed that the learned Judge was right 
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in holding that though a general re- 
count had been ordered and an ac- 
count taken of the valid votes given 
for both the candidates, it was not 
possible to take into account any vote 
in favour of the appellant because of 
his failure to comply with Section 97. 
Nor are we satisfied that we would 
be justified in ordering that this case 
should be reconsidered by a larger 
Bench. 


16. This appeal is, therefore, 
dismissed. The appellant will pay 
the lst respondent’s costs. SLP 1347/72 
preferred against Appln. No. 648/72 in 
Election Petition O. S. 2/1971 is dis- 
missed. 


Appeal dismissed. 
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Index Note: — (A) Constitution of 
India, Art. 136—Revocation of special 
leave already granted under Art. 136, 
when open. 


Brief Note: — (A) The special 
leave granted by Supreme Court to a 
party will be revoked if the misre- 
presentation of facts is deliberate and 
on a point having such relevance to 
the question of special leave that if 
true facts were known it would have in 


all opportunity declined special leave. 


Nature of Supreme Court’s 
under Article 136, explained. 
(Para 9) 

Index Note:— (B) Guardians and 
Wards Act (1890), S. 25 — Judicial 
separation between husband ‘and wife 
— Hsuband’s right to apply for cus- 
tod'y of children — Welfare of child- 
ren — Duty of Court. (X-Ref:— Di- 
vorce Act (1869), S. 41). 

Brief Note:— (B) Fact thet the 
Court while passing decree for judi- 
cial separation in favour of wife 
against husband has also passed order 
under Sec. 41 of Divorce Act in res- 
pect of custody of two of his children 
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in favour of wife will not by itself 
deprive the husband to apply the 
Court under Sec. 25 of Guardians and 
Wards Act for the custody of his son 
if he is more than 16 years of age 
and that of his daughter if she is 
more than 13 years of age. (Scope of 
©. 25, explained.) But whether under 
one Act or the other the controlling 
consideration governing the custody 
of the children is the welfare of the 
children and not the right of their 
parents. ts 


Under the facts and circumstances 
of the case, the custody of daughter 
(even though she was more than 13 
years of age) and that of youngest 
minor son was considered to be more 
beneficial with wife rather than with 
the husband. (Duty of Court pointed 
out.) (1972) 2 Mad LJ 520, Reversed. 

(Paras 14, 16, 18) 

DUA, J.:— The real controversy 
in these two appeals by special leave 
preferred by the wife against her hus- 
band, lies in a narrow compass. These 
appeals are directed against the judg- 
ment and order of a Division Bench 
of the Madras High Court allowing 
the appeals by the husband and dis- 
missing the cross-objections by the 
wife from the judgment and order of 
a learned single Judge of the same 
High Court dismissing, about 25 appli- 
cations seeking diverse kinds of re- 
liefs, presented by one or the other 


party. According to the learned 
single Judge (Maharajan J.) 
“these 25 applications represent 


but a fraction of the bitterness and 
frustration of an accomplished Syrian 
Christian couple who after making a 
mess of their married life have en- 
deavoured to convert this Court into 
a machinery for wreaking private 
vengeance”. This observation reflects 
the feelings of the husband and the 
wife towards each other in the pre- 
sent litigation. The short question 
which we are called upon to decide 
relates to the guardianship of the 
three children of the parties and the 
solution of this problem primarily re- 
quires consideration of the welfare of 
the children. 

2. The appellant, Rosy Chak- 
ramakkal (described herein as wife) 
was married to respondent Jacob A. 
Chakramakkal (described herein as 
husband) sometime in 1952. Three 
children were born from this wed- 
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lock. Ajit alias Andrews, son, was 


born.in 1955, Maya alias Mary was 
born in 1957 and Mahesh alias Thomas 
was born in 1961. Sometime in 1962 
the wife started proceedings for judi- 
cial separation (O. M. S. 12 of 1962) 
on the ground that the husband had 
inflicted upon her several acts of 
physical, mental and moral cruelty 
and obtained a decree on April 15, 
1964. Sadasivam J., while granting 
the decree directed that Ajit alias An- 
drews (son) the eldest child should be 
kept in the custody of the husband 
and Mary alias Maya (daughter) and 
Thomas alias Mahesh (youngest son) 
should be kept in the custody’ of the 
wife. The husband was directed to 
pay to the wife Rs. 200/- per mensem 
towards the expenses and maintenance 
of the wife and the two children. The 
wife applied to Sadasivam J., some- 
time later for a direction that Ajit 
alias Andrews should also be handed 
over to her or in the alternative for 
a direction that the boy should be ad- 
mitted in a boarding school. In this 
application (No. 2076 of 1964) it was 
alleged by the wife that the husband 
had beaten Ajit on the ground that he 
had accepted from his mother (the 
wife) a fountain pen as apresent. This 
was denied by the husband but the 
learned Judge, after elaborate en- 
quiry, held that he had no doubt that 
the husband had caused injuries to 
the boy on account of his sudden out- 
burst of temper on learning that Ajit 
had received: a fountain pen by way 
of present from his mother on his 
birth day. Ajit was accordingly 
directed to be handed over to the 
mother subject to certain conditions. 


3: The husband preferred an 
appeal against the decree made in 
O. M. S. 12 of 1962 (O. S. A. 65 of 
1964) and another appeal against the 
order made by Sadasivam J., (in ap- 
plication no. 2076 of 1964 in O. M. S. 
12 of 1962) directing the custody of 
the eldest son Ajit to be handed over 
to the wife (O. S. A. 63 of 1964). On 
August 2, 1966 the appellate bench 
confirmed the decree for judicial se- 
paration granted by Sadasivam J., and 
also issued certain directions based on 
agreement of the parties with respect 
to the custody of the children, as also 
reduction of the monthly maintenance 
payable by the husband to the wife 
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from Rs. 200/- to Rs. 150/- p. m., in- 
clusive of maintenance payable for 
Mahesh. According to this order the 
eldest boy Ajit alias Andrews was 
directed to remain in the custody of 
the father and to be educated by him 
at his expense; Mahesh alias Thomas 
was directed to be in the custody of 
the mother to be educated at her ex- 
pense: and the second child Maya alias 
Mary was directed to be put in a 
boarding school, the expenses of her 
board and education to be met in equal 
shares by both the parents. The hus- 
band also undertook that “he will 
arrange to have the presence of his 
mother or sister at his residence to 
attend to the children whenever 
they are with him and never to leave 
the children alone at his re- 
sidence or to the care of his servants 
or others.” Later both the husband 
and the wife presented a series of ap- 
plications in the appellate Court seek- 
ing modifications of its directions. 
That Court ultimately made an order 
on February 2, 1967 modifying its 
earlier directions, The modified order 
directed Maya to be left in the exclu- 
sive custody of the wife who was at 
liberty to educate her in the manner 
she thought best at her own cost. The 
appellate Court also modified the 
direction regarding maintenance and 
ordered that the husband should pay 
to the wife maintenance at the rate 
of Rs. 200/- p. m. as awarded by the 
learned single Judge. Subsequently 
the directions of the appellate Court 
regarding access of the mother and 
the father to the children were also 
sought by the parties to be modified 
to the prejudice of each other. The 
matters are stated to have been heard 
by most of the Judges of the Madras 
High Court at one stage or the other 
and according to Maharajan J., the 
parties even tried to secure transfer 
of these proceedings by making wild 
allegations of partiality against some 
of the Judges. The husband who is an 
advocate of the Madras High Court, 
had, according to the wife, been filing 
cases systematically against her and 
the wife, who, in the opinion of Ma- 
harajan J., has the gift of the gab also 
argued her own cases. The children 
for whose welfare the parents are 
supposed to have been fighting as ob- 
served by Maharajan J., are given a 


secondary consideration and the quar- 
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relling couple have lost all sense of 
proportion. On account of these con- 
siderations the learned single Judge 
felt that it would be a waste of pub- 
lic time to consider in detail the tri- 
vialities of the controversy pressed by 
both the parties to this litigation. Ac- 
cording to the learned single Judge 
the following four points arose for 
his judicial determination: 


(1) Whether by defaulting to pay 
the maintenance decreed, the husband 
must be held guilty of contempt and 
shall not be allowed to prosecute his 
applications before he purges himself 
of contempt? 

(2) What is the proper order to 
pass as regards the custody: of the 
three children of the marriage in the 
light of the events that have occurred 
subsequent to the judgment of the ap- 
pellate court and under the Guardians 
and Wards Act? 


(3) What is the proper order to 
pass as to the access of either parent 
to the children in the custody of the 
other? 


(4) Whether in the light of the 
subsequent events, the order regard- 
ing maintenance allowance should be 
reduced, enhanced or altered in any 
manner and if so, how?” 


4. On the first point the learn- 
ed single Judge came to the conclu- 
sion that the husband could not be 
declined hearing merely because he 
had not paid the maintenance as 
directed by the matrimonial court. 
The amount in respect of which the 
husband had defaulted payment could 
be recovered through execution pro- 
ceedings. On point No. 2 the learned 
single Judge proceeded to consider 
the question of the custody of the 
three children with the preliminary 
observation that the controlling factor 
governing their custody would þe 
their welfare and not the rights of 
their parents. The eldest child Ajit 
alias Andrews, according to the learn- 
ed Judge, was doing well at the school 
and was progressing satisfactorily 
both mentally and physically. There 
was accordingly no reason to transfer 
his custody from his father to his 
mother. As regards the second child 
Maya alias Mary, as she was about to 
attain puberty and the wife þeing an- 
xious that till she got married she 
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must be in the mother’s vigilant and 
affectionate custody she was to remain 
with her mother. Mahesh alias Tho- 
mas, who was considered to be of 
tender years and in the formative stage 
of life requiring sense of emotional 
security which a mother alone could 
give, was also kept in the custody of 
his mother. With respect to Maya 


and Mahesh it was further observed 
that from their educational point of 
view the wife was a more suitable 


custocian than the husband because 
she was running a primary = school 
from nursery to fifth standard with 
more than a hundred pupils and was 
also residing in a portion of the school 
premises enjoying certain facilities in 
her capacity as the founder and prin- 
cipal of that school. The husband, who 
was described as a grass widower 
without female relatives to look after 
the children, was not preferred to the 
wife. as, while being with her, the 
children would be living in an acade- 
mic atmosphere. With respect to the 
husband’s complaint that from the 
moral point of view the wife was not 
fit to have the custody of the child- 
ren, Maharajan J., observed that ear- 
lier Sadasivam J., had dealt with the 
entire evidence relating to this charge 
and hed found no sufficient ground for 
such imputations and that they were 
likely to cause mental péin to the 
wife and affect her health. The hus- 
band had even been held guilty of 
mental and moral cruelty to the wife. 
The husband’s contention that this 
opinion was reversed by the appellate 
bench was disposed of by Maharajan 
J., after quoting the following pass- 
age from the appellate judgment dat- 
ed August 2, 1966: 


“But it is to be clearly understood 
that there should be no slur on the 
part of either the appellant or the 
respondent because of the several 
proceedings in Court and other hao- 
penings outside. The decree for judi- 
cial separation which is confirmed 
does not cast any cloud on the repu- 
tation or character of the husband or. 
the wife. They have reached this set- 
tlement keeping in view all the cir- 
cumstances and particularly the wel- 
fare of their minor children.” 


J; According to Maharajan J., 
the appellate bench had felt satisfied 
that the charge of immorality levelled 
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by the husband against the wife was 
not established because had it not 
been so satisfied the bench would not 
have entrusted two of the three chil- 
dren to the wife. The husband was 
in the circumstances held by Maha- 
rajan J., disentitled to reopen the 
question of the wife’s immorality. In 
any event Maharajan J., also rejected 
the charge of immorality as unprov- 
ed, for the same reasons which had 
weighed with Sadasivam J. With res- 
pect to point No. 3 the learned single 
Judge gave the following directions: 


(1) On the first Sunday of every 
month, except during the school va- 
cations, the husband shall send Ajit 
alias Andrews to the wife by 8.00 
a.m. and the wife shall send back 
the child by 8 p.m. the same day. 


(2) The wife shall send Maya 
alias Mary and Thomas alias Mahesh 
to the husband’s house by 8 a.m. on 
the last Sunday of every month, ex- 
cept during the school vacations, and 
the husband shall send them back by 
8 p. m. the same day. 


(3) Each party shall send the 
children by a conveyance taxi, rick- 
shaw or bus, after prepaying the fare 
thereof. $ 

(4) The wife shall send Mary 
alias Maya and Thomas alias Mahesh 
to the husband, so that they might 
stay with him and Ajit alias Andrews 
for thirty days during the summer 
vacation. The exact time and dates of 
departure and arrival will be fixed 
with reference to the convenience of 
parties and after exchange of letters 
between them at least one month prior 
to the commencement of the vacation. 
Likewise, the husband will send Ajit 
to the wife to enable him to spend the 
whole Dasara and Christmas vacations 
in the company of his mother, sister 
and brother.” 


On the fourth point the learned single 
Judge, after considering at length the 
wife’s allegations against the husband 
with respect to his extravagance and 
inability, reduced the quantum of 
maintenance payable by him to the 
wife to Rupees 100/- p. m., the reduc- 
ed amount being payable with effect 
from January 1, 1971. The husband 
was directed to pay the monthly 
maintenance on or before the 10th of 
the succeeding month. This order was 
made with the observations that the 
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earning capacity of the wife 
superior to that of the husband. 


6. It is unnecessary to refer 
to the formal orders separately pass- 
ed in the various applications. Suffice 
it to say that the parties were left to 
bear their own costs and hope was 
expressed in the concluding para of 
the judgment by Maharajan, J. that 
“the parties will refrain from rushing 
to this Court with applications of the 
kind that have been dismissed and 
will apply themselves assiduously to 
the improvement of their status in 
their respective professions and to al- 
leviation of the pain of material 
(marital?) failure, which has unfortu- 
nately been visited upon the three 
lovely and sprightly children that they 
have produced.” 


For 


i. Contrary to the hope ex-: 
pressed by the learned Judge, the 
matter was taken to the appellate 
bench of the High Court reported in 
(1972) 2 Mad LJ 520 under clause 15 
of the Letters Patent (O. S. Appeal 
Nos. 2 and 3 of 1971). The wife also 
presented cross-objections against the 
reduction of alimony and against 
directions as regards the father’s ac- 
cess to Maya. A large number of ap- 
plications were presented to the Court 
by both parties praying for diverse re- 
liefs including action for contempt of 
Court for disobedience of the Court’s 
orders. The hearing of the appeals 
somewhat surprisingly lasted for more 
than a year (March 1971 to March 
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1972). We find no justification for 
such prolonged hearing on a 
fairly simple matter like this. 


According to the Letters Patent Bench 
the arguments on both sides “mainly 
rested upon the character of each’. 
The husband is said to have repeated- 
ly accused the wife with immorality. 
In the opinion of the Letters Patent 
Bench “the truth or otherwise of the 
matter may assume importance only 
for the purpose of deciding upon the 
fitness of the person to be the guar- 
dian of the children’. Final orders 
were passed on 26-4-1972 by means 
of which the husband was held to be 
better fitted to be the guardian of 
the three children and to have their 
custody. This decision was stated to 
be based on evidence and in view of 
Sections 17, 19 and 25 of the Guar- 
dians and Wards Act. This‘is what 
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one of the Judges constituting the 
Letters Patent Bench (Gokulakrish- 
nan, J.) said in this connection: 

“In our opinion, the principles to 
be applied to cases of this kind will 
be the same both under the Indian 
Divorce Act and the Guardians and 
Wards Act, 1890. But since the father 
has specifically filed a petition, O. P. 
No. 270 of 1970, under Section 25 of 
the Guardians and Wards Act, and 
that being a special law for the pur- 
pose will certainly apply, we shall 
concentrate on the Guardians and 
Wards Act, 1890.” 

After quoting Section 19 of the Guar- 
dians and Wards Act the learned 
Judge proceeded: 

“It is thus clear that the special 

enactment definitely states that the 
father is the guardian of the minor 
‘until he is found unfit to be the 
guardian of the person of the minor. 
The welfare of the minor isthe para- 
mount consideration in the matter of 
appointing guardian for the person of 
a minor, and cannot be said to be in 
conflict with the terms of Section 19 
of the Guardians and Wards Act 
which recognize the father as the 
guardian. Bearing this in mind, we 
proceed to consider as to who is fit 
and proper to be the guardian for the 
person of the minor children in this 
case.” 
In his view the principle on which the 
Court should decide the fitness of the 
guardian mainly depends on two fac- 
tors: (i) the father’s fitness or other- 
wise to be the guardian and (ii) the 
interests of the minors. Considering 
these factors it was felt that both the 
parties inthe present case loved their 
children who were happy during their 
stay with bothof their parents. There 
was, in his view, absolutely no proof 
as regards disqualification of the hus- 
band to be the guardian of the minor 
children. It may here be pointed out 
that both the Judges constituting the 
Letters Patent Bench wrote separate 
judgments. Gokulakrishnan J., com- 
menting on the judgment of Mahara- 
jan J., observed thus: 


“Maharajan J., in his judgment 
under appeal no doubt referred to 
Section 19 of the Guardians and 
Wards Act, but would observe that if 
the Court finds that the welfare of 
the minor children could be protected 
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only in the maternal custody, the 
Court has power to put the children 


in the care and custody of the mother, 
The learned Judge clearly observes 
that Ajit, the eldest boy, who is in 
the custody of the appellant, is quite 
healthy and cheerful, doing well at 
school and that his sojourn with the 
father has not prejudicially affected 
him physically or mentally. But at 
the same breath, the learned Judge 
says that Maya and Mahesh ‘are of 
tender years and in the formative 
stage of their life and need a sense 
of emotional security, which a mother 
alone can give’. In the case of Maya 
and Mahesh, the learned Judge has 
applied a different standard in regard 
to their custody. Considering the pre- 
sent age of both Maya and Mahesh 
and taking into consideration the up- 
bringing of Ajit by the appellant hav- 
ing him inhis custody, we are of the 
view thatthe same amount of sense of 
emotional security can be enjoyed by 
Maya and Mahesh at the hands of the 
appellant also. The learned Judge’s 
reasoning that the mother is running 
a school and has also facilities to 
make these two children live in the 
academic atmosphere rather than with 
their father. cannot have any force in 
view of the clear and categorical 
principles laid down in the various de- 
cisions noticed (supra) and also in 
view of the clear intendment and 
spirit of the Guardians and Wards 
Act, which prescribes that father is 
the guardian of his minor child un- 
less otherwise found unfit. The acade- 
mic qualification of the mother, her 
financial status and the other stand- 
ards cannot at all weigh in the matter 
when the appellant has not been re- 
jected as a person unfit to be the 
guardian of the minors. If they 
should weigh, the poorer and affec- 
tionate father with moderate capacity 
to protect his children will be deprived 
of the custody of the minor children 
on the flimsy ground of ‘welfare of the 
minor children’. That is how and why 
‘the welfare of the minor children’ 
must be read with ‘fitness or unfitness 
of the father’ to be the guardian of the 
minors. Once it is found that the father 


is the fit and proper person to be the 
guardian of his minor children, unless 
it is otherwise found that he is not fit, 
it must be presumed that the children’s 
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interests will be properly protected by 


the father. As far as the present case- 


is concerned, when the trial court it- 
self has found that Ajit has been pro- 
perly looked after and brought up 
very well in his academic career by 
the appellant, there cannot be any 
difficulty in coming to the conclusion 
that Maya and Mahesh will also be 
looked after and protected and impart- 
ed with proper education by the affec- 
tionate father, the appellant.” 

8. After reproducing certain 
observations from the judgments of 
(i) Sadasivam J., dated April 15, 
1964, (ii) Veeraswamy J., (as he then 
was) and Krishnaswami Reddy J., Dt. 
February 12, 1967 in C. M. P. 415 in 
O. S. A. Nos. 63 & 65 of 1969, Rama- 
murty J., dated April 24, 1968 in ap- 
plication Nos. 769 and 770 of 1968 
in O. M. S. 12 of 1962 and after re- 
ferring to the view of Maharajan J., 
that Ajit when produced in Court 


was found quite healthy and cheerful’ 


and was doing well at school, Ven- 
kataraman J., in his concurring judg- 
ment observed thus:— 


“Regarding the other children, he 
gave their custody to the mother, be- 
cause he thought that they were of 
tender years and needed emotional 
security which a mother alone could 
give. Here, with respect we must 
differ from the learned Judge. We 
find that the father is quite fit to 
have the custody of the children, and, 
in law, custody of the minor children 
cannot be refused to him. We are 
also satisfied from what we saw of 
the appellant and heard from him 
during the several hearings, that he 
is very deeply attached to his children 
and is quite competent to have their 
custody. It will be enough if the 
mother is allowed a somewhat liberal 
access to the three children.” 


With respect to alimony the appellate 
bench concluded that the wife was 
managing her school very successful- 
ly; she had purchased a mini-bus and 
also possessed wet lands in her vil- 
lage. The husband on the other hand 
was not getting on well in his profes- 
sion which he attributed to the pre- 
sent litigation: his house at Adyar 
was stated to be under mortgage and 
he had practically sold everything in 
his native village with the exception 
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of one or one-and-half acres of land. 
In view of the financial position of 
the wife and the husband and in view 
of the fact that all the three children 
were to be in the custody of the hus- 
band the appellate bench considered 
1t unnecessary for the husband to pay 
any maintenance to the wife. The 
payment of the arrears of alimony 
was also suspended as the appellate 
bench considered itself empowered to 
do so under the proviso to Sec. 37 of 
the Indian Divorce Act. In so far as 
access of the wife to the children is 
concerned a detailed order was passed 
by the bench about the right of the 
wife to take the daughter with her 
during the summer and Christmas - 
vacations and also during several 
days every month, particularly during 
the periods. We do not consider it 
necessary to state in full the details 
of that order. With respect to Ajit 
and Mahesh also a detailed order was 
made fixing the precise days and even 
time when the wife could bring the 
children from the father to stay with 
her. In the event of any difficulty in 
getting custody of the children from 
the wife, it was ordered at the instance 
of the husband, that he could take the 
police help on the strength of the High’ 
Court judgment. We find it extremely 
difficult to appreciate this direction. 
Orders from the Court in execution 
would have been more appropriate. 
Police intervention in such personal 
domestic differences in the present 
case where parties belong to educated 
respectable families should have been 
avoided. 


9. In this Court a preliminary 
objection to the hearing of the wife's 
appeal was raised by the husband, 
who, being an advocate, personally ad- 
dressed us in opposing these appeals. 
Indeed, in June, 1972 he had present- 
ed Civil Miscellaneous Petitions 
Nos. 4188 and 4189 of 1972 for revok- 
ing special leave and it was these 
applications which he pressed before 
us at the outset. These lengthy appli- 
cations covering nearly 50 pages main- 
ly contain arguments on the merits 
and there is hardly any cogent ground 
made out justifying revocation of the 
special leave. It is no doubt open to 
this Court to revoke special leave 
when it transpires that special leave 
had been secured by the appellant on 
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deliberate misrepresentation on a ma- 
terial point having a bearing on the 
question of granting such leave. The 
extraordinary discretionary power 
vested in this Court by the Constitu- 
tion under Article 136 is in the nature 
of a special residuary power exercis- 
able in its judicial discretion outside 
the purview of ordinary law in cases 
where the needs of justice demand 
interference. Being discretionary 
power intended only to promote the 
cause of justice when there is no 
other adequate remedy, this 
Court expects those seeking re- 
sort to this reserve of constitutional 
power for securing justice to 
be absolutely fair and frank with this 
Court in correctly stating the relevant 
facts and circumstances of the case. 
In the event of a party making a 
misrepresentation on a point having a 
bearing on the question of the exer- 
cise of judicial discretion and thereby 
trying to over-reach this Court the 
party forfeits the claim to, the discre- 
tionary relief: the same is the case 
when such misrepresentation is dis- 
covered by this Court and brought to 
its notice after the grant of special 
leave and this Court is competent and 
indeed it considers it proper to re- 
voke the special leave thus obtained. 
But the misrepresentation must be 
deliberate and on a point having such 
relevance to the question of special 
leave that if true facts were known 
this Court would have in all probabi- 
lity declined special leave. Applying 
this test to the present case we are 
unable to find any such deliberate 
misrepresentation by the appellant in- 
dicating intention to mislead or over- 
reach this Court. The points to which 
our attention was drawn seem to re- 
late to the merits of the controver- 
sies between the parties which would 
fall for determination on the hearing 
of the appeal after considering the 
arguments pro and con. The prelimi- 
nary objection thus fails and must be 
disallowed. 


10. Turning to the merits of 
these appeals, it may be pointed out 
that with the exception of O. P. 
No. 270 of 1970 filed by the husband 
under Section 25 of the Guardians 
and Wards Act all the other applica- 
tions presented by the parties and 
disposed of by Maharajan J., were off- 
shoots of O. M. S. 12 of 1962 in 
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which the wife had obtained a decree 
for judicial separation. The first con- 
tention raised on behalf of the appel- 
lant was that O. P. No. 270 of 1970 
did not lie. It was strenuously press- 
ed by Shri Balasubramania Iyer the 
counsel for the appellant-wife that 
the husband’s application under Sec- 
tion 25, Guardians and Wards Act was 
not competent because none of the 
children had been illegally removed 
from the lawful custody of their 
father, the custody of the two children 
having been lawfully entrusted to the 
wife in proceedings to which the hus- 
band was a party. It was emphasised 
in this connection that the custody of 
the girl Maya and of the boy Mahesh 
had been lawfully entrusted to the 
wife by a competent Court and unless 
there is actual physical removal of 
the children from the custody of the 
father, S. 25 would not be attracted. 


11. Now the first thing to be 
noticed is that this objection as to the 
competence of the application under 
S. 25 is in the nature of a preliminary 
objection. But it was not raised either 
before the learned single Judge or be- 
fore the Letters Patent Bench in the 
manner in which it is pressed before 
us. In this Court also in the special 
leave appeal the objection seems to be 
based on the argument that the Guar- 
dians and Wards Act would be inap- 
plicable to cases where orders have 
been made in matrimonial proceed- 
ings, and S. 19 of the Guardians and 
Wards Act cannot control the custody 
of children given by a consent decree 
under the Indian Divorce Act. How- 
ever, as the objection was stated to 
pertain to jurisdiction we allowed the 
parties to address us on this point. 


12. For determining the ques- 
tion of competence of the husband’s 
application under S. 25 of the Guar- 
dians and Wards Act (18 of 1890) it is 
necessary to examine the scheme of 
that Act as also the relevant provi- 
sions of the Indian Divorce Act. The 
Guardians and Wards Act was enact- 
ed in order to consolidate and amend 
the law relating to Guardian and 
Ward. But as provided by 5. 3, this 
Act is not to be construed, inter alia, 
to take away any power possessed by 
any High Court. According to S. 4, 
which is the definition section, a- 
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“minor” is a person who, -under the 
provisions of the Indian Majority Act, 
1875 is to be deemed not to have at- 
tained his majority. Under S. 3 of that 
Act this age is fixed at 18 years, ex- 
cept for those, for whose person or 
property or both a guardian has al- 
ready been appointed by a court of 
justice (other than a guardian for a 
suit under Chapter XXXI, C. P. C) 
and for whose property, superinten- 
dence has been assumed by a Court of 
Wards, for whom it is fixed at 21 
years, A ‘tward” under this Act means 
a minor for whose person or property 
or both there-is a guardian and “guar- 
dian” is a person having the care of 
the -person of a minor or of his pro- 
perty or of both. Chapter II of this 
Act (18 of 1890), consisting of Ss. 5 to 
19 (5. 5 applicable to European British 
subjects has since been repealed), deals 
with the Appointment and. Declaration 
of Guardians. Section 7 empowers the 
Court to make orders as to guardian- 
ship where it is satisfied that it is for 
the welfare of the minor that an 
order should be made appointing his 
guardian or declaring a person ta be 
such guardian. S. 7 (3) places certain 
restrictions with respect to cases where 
guardians have been appointed by will 
or other instrument or appointed | or 
declared by Court. Section 8 provides 
for persons entitled to apply under 
S. 7: they include Collectors as speci- 
fied in cls. (c) and (d). Sections 9 toll 
provide for jurisdiction of courts, 
form of applications and procedure on 
admission of applications. Section . 12 
provides for interlocutory orders sub- 
ject to certain restrictions. Next im- 
portant Sections are Ss. 17 and 19, 
Section 17 which provides for the mat- 
ters to be considered by the court in 
appointing or declaring guardian reads: 

“17. Matters to be considered by 
the Court in appointing guardian. 


(1) In appointing or declaring the 
guardian of a minor, the Court shall, 
subject to the provisions of this section, 
be guided by what, consistently with 
the law to which the minor is subject, 
appears in the circumstances to ` be 
for the welfare of the minor. 


(2) In considering what will be 
the welfare of the minor, the Court 
shall have regard to the age, sex and 
religion of the minor, the character 
and capacity of the proposed guardian 
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and his- nearness of kin to the minor, 
the wishes, if any, of the déceased 
parent, and any existing or previous . 
relations of the proposed guardian 
with the minor or his property. 


(3) If the minor is old enough to 
form an intelligent, preference,. the 
Court may consider that preference.” 
Section 19, which prohibits the Court 
from appointing guardians - in certain 
cases, reads: l D 

“19. Guardians not to'be. appoint- 
ed by the Court in certain cases:— 
Nothing in this Chapter shall ‘autho- 
rise the Court to appoint. or declare a 
guardian of the property of a minor 
whose property is under the superin; 
tendence of a Court of Wards, ‘or to 
appoint or declare a guardian of ‘the 
person—~ 

(a) of a minor who is a married 
female and whose husband is’ not, in 
the opinion of the Court, unfit to ‘be 
guardian of her person, or 

(b) of a minor whose father. is 
living and is not, in the opinion of the 
Court, unfit to be guardian of: the 
person of the minor, or © l 

(c) of a minor whose property is 
under the superiritendence of a Court 
of Wards competent. to appoint a guar- 
dian of the person of the minor.” -> 
Chapter III (Ss. 20 to 42) prescribes 
duties, rights and liabilities of -guar- 
dians. Sections 20-23 (General provi- 
sions) do not concern us. Section -20 
provides for the fiduciary relation- 
ship of guardian towards . his wards 
and Section 22 provides for remunera- 
tion of guardians appointed-or declared 
by the Court. Sections 24 to’ 26 -deal 
with “Guardian of the Person.” Under 
Section 24 the guardian is bound; inte: 
alia, to look to his ward's support, 
health and education. Section 25. which 
is. of importance for our purpose pro- 
vides for “Title. of Guardian to . cus- 
tody of ward” and reads: 

“25. Title of guardian -to custody 
of ward: 

(1) If a ward leaves or is- vemor 
from the custody of a guardian of his 
person, the Court, if it is of opinion 
that it will be for the welfare of the 
ward to return to the custody of his 
guardian, may make an order for ‘his 
return, and for the purpose of -en- 
forcing the order may cause the ward 
to be arrested and to be delivered into 
the custody of the guardian. - 
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(2) For the purpose of arrestiny 
the ward, the Court may exercise the 
power conferred on a Magistrate of 
the first class by Section 100 of the 
Code of Criminal Procedure, 1882. 


(3) The residence of award against 
the will of his guardian with a per- 
son who is not his guardian does not 
of itself terminate the guardianship.” 
Sections 27 to 37 deal with ‘Guar- 
dian’s Property” and Ss. 38 to 42 
deal with “Termination of Guardian- 
ship”. Chapter IV (Ss. 43 to 51) is the 
last chapter dealing with supplemen- 
tary provisions. 


13. Now it is clear from the 
language of S. 25 that it is attracted 
only if a ward leaves or is removed 
from the custody of a guardian of his 
person and the Court is empowered to 
make an order for the return of the 
ward to his guardian if it is of opinion 
that it will be for the welfare of the 
ward to return to the custody of his 
guardian. The Court is entrusted with 
a judicial discretion to order return 
of the ward to the custody of his 
guardian, if it forms an opinion that 
such return is for the ward’s welfare. 
The use of the words “ward” and 
“guardian” leaves little doubt that it is 
the guardian who, having the care of 
the person of his ward, has been de- 
prived of the same and is in the capa- 
city of guardian entitled to the cus- 
tody of such ward, that can seek the 
assistance of the Court for the return 
of his ward to his custedy. The guar- 
dian contemplated by this section in- 
cludes every kind of guardian knowr 
to law. It is not disputed that, as ai- 
ready noticed, the Court dealing with 
the proceedings for judicial separation 
under the Indian Divorce Act, (4 of 
1869) had made certain orders wit 
respect to the custody, maintenance 
and education of the three children of 
the parties. Section 41 of the Divorce 
Act empowers the Court to make 
interim orders with respect to the 
mincr children and also to make pro- 
per provision to that effect in the 
decree: S. 42 empowers the Court to 
make similar orders upon application 
(by petition) even after the decree. 
This section expressly embodies the 
legislative recognition of the funda- 
mental rule that the Court as repre- 
senting the State is vested with the 
power as also the duty and responsi- 
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bility of making Suitable orders for 
the custody, maintenance and educa- 
tion of the minor children to suit the 
changed conditions and circumstances. 
It is, however, noteworthy that under 
Indian Divorce Act the sons of Indian 
fathers cease to be minors on attain- 
ing the age of 16 years and their 
daughters cease to be minors on attain- 
ing the age of 13 years: S. 3 (5). Tne 
Court under the Divorce Act would 
thus be incompetent now to make any 
order under Ss. 41 and 42 with respect 
to the elder son and the daughter in 
the present case. According to the 
respondent-husband under these cir- 
cumstances he cannot approach the 
Court under the Divorce Act for relief 
with respect to the custody of these 
children and now that these children 
have ceased to be minors under that 
Act, the orders made by that Court 
have also lost their vitality. On this 
reasoning the husband claimed the 
right to invoke S. 25 of the Guardians 
and Wards Act: in case this section 
is not applicable, then the husband 
contended, that his application (O. P. 
270 of 1970) should be treated to be 
an application under S. 19 of the 
Guardians and Wards Act or under 
any other competent section of that 
Act so that he could get the custody 
of his children, denied to him by the 
wife. The label on the application, he 
argued, should be treated as a matter 
of mere form and, therefore, immate- 
rial. The appellants counsel on the 
other hand contended that the proper 
procedure for the husband to adopt 
was to apply under S. 7 of the Guar- 
dians and Wards Act. Such an appli- 
cation, if made, would have been tried 
in accordance with the provisions of 
that Act. The counsel added that Sec- 
tions 7 and 17 of that Act also postu- 
late welfare of the minor in the cir- 
cumstances of the case, as the basic 
and primary consideration for the 
Court to keep in view when appoint- 
ing or declaring a guardian. The wel- 
fare of the minors in the present case, 
according to the wife, would be best 
served if they remain in her custody. 


14, In our opinion, S. 25 of 
the Guardians and Wards Act contem- 
plates not only actual physical cus-: 
tody but also constructive custody o! 
the guardian which term includes all 
categories of guardians. The object and 
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purpose of this . provision being ex 
facie to ensure the welfare of the 


minor ward, which necessarily invol- 
ves due protection of the right of his 
guardian to properly look after the 
ward’s health, maintenance and educa- 
tion, this section demands reasonabiy 
liberal interpretation so as to effec- 
tuate that object. Hyper-technicalities 
should not be allowed to deprive the 
guardian of the necessary assistance 
from the Court in effectively dis- 
charging his duties and obligations to- 
wards his ward so as to promote the 
latter’s welfare. If the Court under 
the Divorce Act cannot make any order 
with respect to the custody of Ajil 
alias Andrew and Maya alias Mary and 
it is not open to the Court under the 
Guardians and Wards Act to appoint 
or declare guardian of the person of 
his children under S. 19 during his 
lifetime, if the Court does not consi- 


der him unfit, then, the only provi- 
ision to which the father can have 
resort for his children’s custody is 


S. 25. Without, therefore, laying down 
‘exhaustively the circumstances in 
‘which S. 25 can be invoked. in our 
lopinion, on the facts and circumstan- 
ices Of this case the husband’s applica- 
ition under S. 25 was competent with 
lrespect to the two elder children. The 
Court was entitled to consider all the 
disputed questions of fact or law pro- 
perly raised before it relating to these 
two children. With respect to Mahesh 


alias Thomas, however, the Court 
under the Divorce Act is at present 
empowered to make suitable orders 


relating to his custody, maintenance 
and education. It is, therefore, some- 
what difficult to impute to the 
Legislature an intention to set up 
another parallel Court to deal with 
the question of the custody of a minor 
which is within the power of a compe- 
tent Court under the Divorce Act. We 
are unable to accede to the respon- 
dent’s suggestion that his application 
should be considered to have been pre- 
ferred for appointing or declaring him 
as a guardian. But whether the res- 
pondent’s prayer for custody of the 
minor children be considered under 
the Guardians and Wards Act or under 
the Indian Divorce Act, as observed by 
Maharajan J., with which observatioi 
iwe entirely agree, “the controlling 
consideration governing the custody of 
the children is the welfare of the chil- 
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dren concerned and. not the right of 
their parents’. It-was not disputed. 
that under the Indian Divorce Act this 
is the controlling consideration. The 
Court’s power under S. 25 of the Guar-, 
dians and Wards Act is also, in our 
opinion, to be governed primarily by, 
the consideration of the welfare of the. 
minors concerned. The discretion vest- 
ed in the Court is, as is the case with! 
all judicial discretions to be exeraised; 
judiciously in the background of all 
the relevant facts and circumstances. 
Each case has to be decided on its 
own facts and other cases can hardly 
serve as binding precedents, the facts 
of two cases in this respect being sel- 
dom — if ever — identical. The con- 
tention that if the husband is not un- 
fit to be the guardian of his minor 
children, then, the question of their 
welfare does not at all arise is to state 
the proposition a bit too broadly and 
may at times be somewhat misleading. 
It does not take full notice of the real 
core of the statutory purpose. In our 
opinion, the dominant consideration ini 
making orders under S. 25 is the wel- 
fare of the minor children and in con- 
sidering this question due regard has 
of course to be paid to the’ right of 
the father to be the guardian and also 
to all other relevant factors having a 
bearing on the minor’s welfare. There 
is a presumption that a minor’s parents 
would do their very best to promote 
their children’s welfare and, if neces- 
sary, would not grudge any sacrifice 
of their own personal interest and| 
pleasure. This presumption arises be-' 
cause of the natural, selfless affection 
normally expected from the parents 
for their children. From this point of 
view, in case of conflict or dispute be- 
tween the mother and the father about 
the custody of their children, the ap~ 
proach has to be somewhat different 
from that adopted by the Letters Patent 
Bench of the High Court in this case. 
There is no dichotomy between the 
fitness of the father to be entrusted 
with the custody of his minor children 
and considerations of their welfare. 
The father’s fitness has to be consi- 
dered, determined and weighed pre- 
dominantly in terms of the welfare of 
his minor children in the context of 
all the relevant circumstances. If the 
custody of the father cannot promote 
their welfare equally or better than 
the custody of the mother, then, he 
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cannot claim indefeasible - right ` to 
their custody under S. 25 merely be- 
cause there is no defect in his perso- 


nal character and he has attachment 
for his children —— which every nor- 
mal parent has. These are the only two 
aspects pressed before us, apart from 
the stress laid by the husband on the 
allegations of immorality against the 
wife which, in our firm opinion, he 
was not at all justified in contending. 
Such allegations, in view of earlier 
decisions, had to be completely ignor- 
ed in considering the question of cus- 
tody of the children in the present 
case. The father’s fitness from the 
point of view just mentioned cannot 
override considerations of the welfare 
of the minor children. No doubt, the 
father has been presumed by the sta- 
tute generally to be better fitted to 
look after the children — being nor- 
mally the earning member and head of 
the family — but the Court has in 
each case to see primarily to the wel- 
fare of the children in determining the 
question of their custody, in the back- 
ground of all the relevant facts hav- 
ing a bearing on their health, main- 
tenance and education. The family js 
normally the heart of our society and 
for a balanced and healthy growth of 
children it is highly desirable that 
they get their due share of affection 
and cdre from both the parents in 
their normal parental home. Where, 
however, family dissolution due to 
some unavoidable circumstances be- 
comes necessary the Court has to come 
to a judicial decision on the question 
of the welfare of the children on a 
full consideration of all the relevant 
circumstances. Merely because the 
father loves his children and is not 
shown to be otherwise undesirable 
cannot necessarily lead to the conclu- 
sion that the welfare of the children 
would be better promoted by granting 
their custody to him as against the 
wife who may also be equally affec- 
tionate towards her children and other- 
wise equally free from blemish, and, 
who, in addition, because of her pro- 
fession and financial resources, may 
be in a position to guarantee better 
health, education and maintenance for 
them. The children are not mere chat- 
tels: nor are they mere play-things 
for their parents. Absolute right of 


parents over the destinies and the lives 
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of their children has, in the modern 
changed social conditions, yielded to 
the considerations of their welfare as 
human beings so that they may grow 
up in a normal balanced manner to 
be useful members of the society and 
the guardian court in case of a dispute 
between the mother and the father, is 
expected to strike a just and proper 
balance between the requirements of 
welfare of the minor children and the 
rights of their respective parents over 
them. The approach of the learned 
single Judge, in our view, was correct 
and we agree with him. The Letters 
Patent Bench on appeal seems to us 
to have erred in reversing him on 
grounds which we are unable to ap- 
preciate. 


15. At the bar reference was 
made to a number of decided cases on 
the question of the right of father to 
be appointed or declared as guardian 
and to be granted custody of his minor 
children under S. 25 read with S. 19 
of the Guardians and Wards Act. 
Those decisions were mostly decided 
on their own peculiar facts. We have, 
therefore, not considered it necessary 
to deal with them. To the extent, how- 
ever, they go against the view we 
have taken of S. 25 of the Guardians 
and Wards Act, they must be held to 
be wrongly decided. 


16. The respondents conten- 
tion that the Court under the Divorce 
Act had granted custody of the two 
younger children to the wife on the 
ground of their being of tender age, 
no longer holds good and that, there- 
fore, their custody must be handed 
over to him appears to us to be mis- 
conceived. The age of the daughter at 
present is such that she must need the 
constant company of a grown-up fe- 
male in the house genuinely interested 
in her welfare. Her mother is in the 
circumstances the best company for 
her. The daughter would need her 
mother’s advice and guidance on seve- 
ral matters of importance. It has not 
been suggested at the bar that any 
grown-up woman closely related to 
Maya alias Mary would be available 
in the husband’s house for such 
motherly advice and guidance. But 
this apart, even from the point of view! 
of her education, in our opinion; her 
custody with the wife would be far 
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more beneficial than her custody with 
the husband. The youngest son would 
also, in our opinion, be much better 
looked after by his mother than by 
his father who will have to .work 
hard to make a mark in his profes- 
sion. He has quite clearly neglected 
his profession and we have no doubt 
that if he devotes himself whole- 
heartedly to it he is sure to find his 
place fairly high up in the legal pro- 
fession. 


17. The appellant’s argument 
based on estoppel and on the orders 
made by the Court under the Indian 


Divorce Act with respect to the cus- 
tody of the children did not appeal to 
us. All orders relating to the custody 
of the minor wards from their very 
nature must. be considered to be tem- 
porary orders made in the existing 
circumstances. With the changed 
conditions and circumstances, includ- 
ing the passage of time, the Court is 
entitled to vary such orders if such 
variation is considered to be in the in- 
terest of the welfare of the wards. It 
is unnecessary to refer to some of the 
decided cases relating to estoppel ‘bas- 
ed on consent decrees, cited at the 
bar. Orders relating to custody of 
wards even when based on consent 
are liable to be varied by the Court, 
if the welfare of the wards demands 
variation. 


` 18. We accordingly allow the 
appeal with respect to the custody of 
the two younger children and setting 
aside the judgment of the Letters 
Patent Bench in this respect, restore 
that of the learned single Judge who, 
in our view, had correctly exercised 
his discretion under Section 25 of the 
Guardians and Wards Act. The direc- 
tions given by him with respect to 
access of the parties to their children 
are also restored. 


- 19, As regards alimony, no 
doubt, the Letters Patent Bench was, 
in our opinion, not quite rightin with- 
holding payment of the alimony al- 
ready. fallen due and in arrears. But 
in view of the fact that the financial 
position of the wife is far- superior to 
that of the husband who according to 
his own submission has yet to esta- 
blish himself in his profession, we do 
not consider it just and proper to in- 
terfere with that order under Art. 136 
of the Constitution. With respect to 
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the alimony, therefore, the appeal 
fails and is dismissed. We also direct 


that the parties should bear their 
own costs throughout. 
20. Before concluding we must 


also express our earnest hope, as was 
done by the learned single Judge, 
that the two spouses would at least 
for the sake of happiness of their 
own off-spring, if for no other reason, 
forget the past and turn anew leaf in 
their family life, so that they can 
provide to their children a happy do- 
mestic home, to which their children 
must be considered to be justly en- 
titled. The requirement of indispens- 
able tolerance and mental understand- 
ing in matrimonial life is its basic 
foundation. The two spouses before 
us who are both educated and cultur- 
ed and who come from highly res- 
pectable families must realise that 
reasonable wear and tear and normal 
jars and shocks of ordinary married 
life has to be put up with in the lar- 
ger interests of their own happiness 
and of the healthy, normal growth 
and development of their offspring, 
whom destiny has entrusted to their 
joint parental care. Incompatibility 
of temperament hasto be endeavoured 
to be disciplined into compatibility 
and ‘not to be magnified by abnormal 
impulses or impulsive desires and 
passions. The husband is not disentit-: 
led to a house and a housewife, even 
though the wife has achieved the sta- 
tus of an economically emancipated 
woman; similarly the wife is not a 
domestic slave, but aresponsible part- 
ner in discharging their joint parental 
obligation in promoting the welfare of 
their children and in sharing the 
pleasure of their children’s company. 
Both parents have, therefore, to co- 
operate and work harmoniously for 
their children who should feel proud 
of their parents and of their home, 
bearing in mind that their children 
have a right to expect from their 
parents such a home. 


Appeal partly allowed. 
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Index Note:—- (A) Constitution of 
India,- Art. 226 —- High Court’s power 
to interfere with action of Central 
Government in equating certain posts 
under Ss. 115 (5) (b) and 117 of the 
States Reorganisation Act. (X-Ref:— 
States Reorganisation Act (1956), Sec- 
tions 115, 117). 

Brief Note:— (A) When acting 
under Sections 115 (5) (b) and 117 
of the States Reorganisation Act and 
having due regard to the principles 
laid down for the purpose of equation 
of posts and after a proper considera- 
tion of the representations of the Offi- 
cers concerned and the recommenda- 
tions of the Advisory Committee, the 
Central Government equated certain 
posts of the States affected by reor- 
ganisation, the High Court has no 
power to go into the merits or other- 
wise of such equation cf the posts, 
more so when action of Central Gov- 
ernment was neither mala fide nor in- 
fluenced by irrelevant and extraneous 
considerations. M. P. No. 75 of 1967, 
dt: 26-2-1969 (Bom), Reversed. 

(Paras 13, 14, 16, 18, 19 
20, 22) 

Index Note:— (B) Constitution of 
India, Art. 136 — Appeal under — 
Subsequent event — Effect. 

Brief Note:— (B) Where the High 
Court acting. under Article 226 quash- 
ed the equation of certain posts as 
made by the Central Government an4 
the State Government under Ss. 115 
and 117 of the States Reorganisation 
Act. and during the pendency of an 
appeal filed by Union of India under 
Article 136, the State Government 
took steps to comply with the direc- 
tions of the High Court, such a steo 
by the State Government would not 
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The Judgment of the Court was 

delivered by 


VAIDIALINGAM, J.i— These two 
appeals, by special leave, are direct- 
ed against the judgment and order 
dated 25/26-2-1969, of the Bombay 
High Court in Miscellaneous Petition 
No. 75 of 1967, quashing the orders 
of the Central Government as well as 
certain other orders equating the post 
of Sales Tax Officer of old Madhya 
Pradesh with the post of Sales Tax 
Officer, Grade II, of old Bombay, Civil 
Appeal No. 2303 of 1969 is by the 
Union of India and Civil Appeal 
No. 2304 of 1969 is by some of the 
Sales Tax Officers of the old Madhya 
Pradesh State. They are also respon- 
dents in the Union’s appeal. The ap- 
pellants, in the latter appeal, support 
the Union Government in all respects. 
In the course of the judgment, we will 
refer to the array of parties as in 
Civil Appeal No. 2303 of 1969. 

2. Respondents 8 to 13 and 
15, along with six others, were serv- 
ing as Sales Tax Officers in the State 
of Madhya Pradesh. On the reorgani- 
sation of States as from November 1. 
1956, these 13 officers were allotted to 
the bilingual State of Bombay. By 
Notification Dated November 16, 1957, 
the State Government issued an order 
for equation of the various posts. The 
sales Tax Officers from Madhya Pra- 
desh were equated with Sales Tax 
Officers Grade III of Bombay. At this 
stage it may be mentioned that ‘in 
Bombay there were three Grades of 
Sales Tax Officers, being Grades I, 
II and III. On the basis of the equa- 
tion adopted by the State Govern- 
ment, a seniority list was published on 
May 21, 1959. In the meanwhile, the 
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Sales Tax Officers allotted from 
Madhya Pradesh, not satisfied with 
the decision of the State Government 
equating them with Grade III officers 
of Bombay, had made representations 
to the Central Government. Their 
grievance was that they should have 
been equated with Grade HI officers 
of Bombay. The Central Government, 
having due regard to the principles 
formulated earlier in consultation with 
the State Governments and after con- 
sulting the Central Advisory Com- 
mittee constituted for the purpose, ac- 
cepted the representation of the erst- 
while Madhya Pradesh Officers and 
equated them with the Sales Tax 
Officers, Grade IJ, in the reconstitut- 
ed Bombay State. This decision was 
conveyed by the Central Government 
to the State authorities by its letter 
dated April 23, 1960. The State Gov- 
ernment gave effect to the decision 
of the Central Government by its Re- 
solution dated April 27, 1961; and oun 
that basis published also a seniority 
list on October 10, 1963, and invited 
representations and objections from 
all the officers. In this seniority list, 
the erstwhile Sales Tax Officers of 
the Madhya Pradesh State were 
equated with Grade II officers of the 
Maharashtra State and they were also 
given suitable ranks. From the re- 
cords it is seen that only the first 
respondent, who was already a Sales 
Tax Officer in the Bombay State, fil- 
ed a representation. His representa- 
tion was rejected by the Central Gov- 
ernment, 


RA Respondents 1 to 7 and one 
G. S. Kochrekar (since deceased) filed 
Miscellaneous Petition No. 75 of 1967 
in the High: Court, under Article 226. 
challenging the decision of the Central 
Government and the State equating 
the Sales Tax Officers of the erst- 
while Madhya Pradesh State with the 
Sales Tax Officers, Grade II, of the 
Bombay State. Their main ground of 
attack appears to have been that in 
arriving at the decision the Central 
Government did not give an opportu- 
nity to the Bombay Officersto make 
their representations and that the deci- 
sion has been arrived at taking into 
consideration irrelevant and extrane- 
ous matters. The Writ Petition was 
opposed by the Madhya Pradesh Offi- 
cers. The Central Government was also 
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added as a party ata later stage of 
the proceedings before the High 
Court. On behalf of the Central Gov- 
ernment, an affidavit was filed by the 
Deputy Secretary, Ministry of Home 
Affairs, detailing the reasons for pass- 
ing the order of April 23, 1960. The 
proceedings were adjourned by the 
High Court to enable the Central 
Government to consider the represen- 
tations that may be made by the con- 
cerned officers. Ultimately the Central 
Government, by its order dated Fe- 
bruary 15, 1969, expressed the view 
that the equation already made was 
correct, ` 


4, The High Court has quash- 
ed the decisions of the Central Gov- 
ernment dated April 23, 1960 and Fe- 
bruary 15, 1969 as also the Resolu- 
tion dated April 27, 1961 and the 
seniority list published by the State 
Government. The two grounds on 
which the High Court has quashed 
these orders and Notification are:— 


(1) if the matters relevant to be 
considered for the purpose of equa- 
tion, are taken into account, the equa- 
tion made by the Central Government 
is not a rational one: and 


- (2) in equating the Sales Tax 
Officers of Madhya Pradesh with S. T. 
Officers, Grade II, of Bombay, the 
Central Government have taken into 


account irrelevant and = extraneous 
matters. 
ð. It is now necessary to ad- 


vert to the relevant provisions of the 
statute, as also the various orders 
passed by the Central and State Gov- 
ernments. The States Reorganisation 
Act, 1956 (hereinafter to be referred 
to as the Act) was passed on August 
31, 1956. Under Section 2 (a), Ist of 
November, 1956, is the ‘appointed 
day’. Part X contains provisions as to 
services. Section 114 deals with all 
India Services. Section 115 contains 
provisions relating to other services. 
The provision relevant in this section 
is sub-section 5, clause (b), which is 
as follows:— 

“115 (5). Provisions relating to 
other services.— The Central Govern- 
ment may by order establish one or 
more Advisory Committees for the 
purpose of assisting it in regard to 

x x x x 


(b) the ensuring of fair and equit- 
able treatment to all persons affected 
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by the“ provisions of this section and 
the. proper consideration of any repre- 
sentation. made by such person.” 
Section 117, which confers power on 
the’’ Central Government to give 
directions, is as ` follows:— 


MATIT: Power of Central Govern- 

ment to give direction.— The Central 
Government may at any time’ before 
or after the appointed day give such 
directions to any State Government 
as may appear to it to be necessary 
for the’ purpose of giving effect to the 
foregoing -provisions of this part and 
the State Government shall comply 
with. such directions.” 
In: the ‘affidavit of the Deputy Secre- 
tary ‘to. the Government of India, Mi- 
nistry .of Home: Affairs. filed before 
the High Court, it has been stated 
that ‘conferences were held in May 
1956, between the representatives of 
the State Governments and the Gov- 
ernment of India in New Delhi and it 
was: unanimously agreed that in deter- 
mining the equation of posts, the fol- 
lowing factors should be borne in 
mind:— 

(1) the nature 
post. .. . 
-= .(2) the .responsibilities and powers 
exercised by the officer holding a 
post; the extent of the territorial or 
Other charge. held or responsibilities 
dischaged: 

(3) the minimum qualifications, if 
any, prescribed for recruitment to the 
post; and 
“~~ "(4) the salary of the post. 

That such: a decision was taken is also 
cleat from the circular of the State 
Government dated December 11, 1957. 
This circular was published for the in- 
formation of- the officers that the gene- 
ral‘ principles to be borne inmind and 
referred to earlier, were to be follow- 
ed in the equation of posts. Those 
principles, it is further stated, were 
settled at a conference convened by 
the Government: of India in May 1956, 
which was attended, among others, by 
the -representatives of the former 
States of Bombay, Madhya Pradesh, 
Hyderabad, Saurashtra and Kutch. It 
is further stated that the factors de- 
cided--upon were also considered by 
the Integration. Committee of Minis- 
ters and were found suitable and that 
the State Government was making 


and duties of a 
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equation of posts having due regard 


to these factors. 


6. The State Government, by 
its Resolution dated November 16, 
1957, equated the Sales Tax Officers 
of Madhya Pradesh with Sales Tax 
Officers Grade III of Bombay. This led 
to representations being made by the 
Madhya Pradesh Officers to the Cen- 
tral Government. In the affidavit of 
the Deputy Secretary, it is stated that 
under the provisions of Section 115 (5) 
of the Act, the Central Government 
had constituted the Central, Advisory 
Committee for the purpose of assist- 
ing it in giving proper consideration 
to the representations that are made 
by officers of gazetted cadres. .The 
Committee consisted of the Chairman 
of the Union Public Service Commis- 
sion as its Chairman, Shri P. N. 
Sapru, Member, Rajya Sabha and a 
retired Judge of the Allahabad High 
Court and Shri K. Y. Bhandarkar, re- 
tired Law Secretary to the Govern- 
ment of India. It is further stated 
that the representations received from 
the ex-Madhya Pradesh Sales Tax 
Officers claiming equation with 
Grade II officers of Bombay were 
referred to the said. Advisory Com- 
mittee for their consideration and 
advice. It is further stated that after 
taking into consideration the points 
raised by the -officers in their repre- 
sentations, the comments of the State 
Government, the recommendations of 
the Advisory Committee and other 
relevant factors. the Central Govern- 
ment decided that the post of Sales 
Tax Officer, Madhya Pradesh (Rupees 
225-600) was to be equated with the 
post of Sales Tax Officer. Grade II, 
Bombay (Rs. 300-650). It is further 
stated in the affidavit that this deci- 
sion was conveyed to the State of 
Bombay by the Ministry of Home 
Affairs, Government of India, in ‘its 
letter dated April 23, 1960. A perusal 
of the order dated April 23. 1960, of 
the Central Government also bears 
out the above facts. 


7. On April 27, 1961, the State 
Government amended its previous Re- 
sOlution of 1957 so as to accord with 
the decision of the Central Govern- 
ment as contained in its letter dated 
April 23. 1960. On the basis of this 
equation. the State Government also 
published a seniority list on October 
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10, 1963, and called for objections. The 
only representation dated January 9, 
1964, received from the first respon- 
dent, who pressed his claim to be put 
in Grade II, was rejected ultimately 
by the Central Government and this 
led to the filingof the Writ Petition 
by the first respondent as well as cer- 
tain other officers of the Bombay 
State. 


8. The High Court has discus- 
sed at great length the set-up and the 
scheme of the Sales Tax Officers in 
the two States, the nature of the 
duties and powers exercised by’ them 
as well as their salary, method of re- 
cruitment, chances of promotion and 
other matters. The High Court took 
the four factors, which have been 
directed to be borne in mind as a re- 
sult of the conference held between 
the representatives of the State Gov- 
ernments and the Central Govern- 
ment, and has come to the conclusion 
that these factors, if correctly applied, 
will not justify the equation of the 
Madhya Pradesh Officers, with: the 
Sales Tax Officers, Grade II, of Bom- 
bay. In fact the view of the High 
Court is that on an overall assess- 
ment, the Sales Tax Officers in Ma- 
dhya Pradesh area were in an inferior 
position and that even the Sales Tax 
Officers, Grade II, of old Bombay 
State are superior to the Sales Tax 
Officers of Madhya Pradesh. In ano- 
ther context, the learned Judges ob- 
serve that no satisfactory material 
has been made available to the Court 
to show the superiority of the Sales 
Tax Officers of Madhya Pradesh over 
the Sales Tax Officers, Grade IH,- of 
Bombay. The sum and substance of 
the reasoning of the High Court is 
that as the salary of the old Madhya 
Pradesh Officers is assured by the Act, 
they should be satisfied if they are 
equated with Sales Tax Officers, 
Grade III, of Bombay State. The 
orders were finally struck down on 
the ground that the relevant factors 
for equation have not been proverly 
considered and that irrelevant matters 
have been taken into account. 


9. It is seen from the iudg- 
ment of the High Court that on 
March 19, 1968, the proceedings were 
adjourned to enable the Central Gov- 
ernment to consider the representa- 
tions of the Bombay Officers. The 
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19, 1968, states that the counsel for 
the Union Government made a repre- 
sentation that it was willing to review 
the equation of posts of Sales Tax 
Officers from the erstwhile State of 
Madhya Pradesh after hearing the 
affected officers from the various inte- 
grating areas. The Government of 
India passed an orderon February 19, 
1969, in-and by which the original de- 
cision dated April 23, 1960, equating 
the Madhya Pradesh Officers with 
Sales Tax Officers Grade IJ of Bom- 
bay, was’ allowed to stand. 


10. There is a reference in the 
judgment that this letter dated T'e- 
bruary 15, 1969, was given to the 


learned Judges and that it was also 
agreed to be shown to the counsel for 
the Writ Petitioners. That the High 
Court has looked into this letter is 
also clear from the fact that it says 
that outside matters, like the hierarchy 
of the revenue officers under the LanJ 
Revenue Code, have been taken into 
account by the Central Government. 
There is no , other indication in the 
judgment as to what attack was made 
on this decision on behalf of the Bom- 
bay Officers. This order of the Cen- 
tral Government also has been quash- 
ed by the High Court. 


11. On behalf of the Union, 
the learned Additional Solicitor Gene- 
ral has urged that the High Court 
has grossly misappreciated the nature 
of the jurisdiction that it was exer- 
cising in such matters. It was pressed 
before us that the Central Govern- 
ment, having due regard to the prin- 
ciples that have been laid down for 
the purpose of equation of posts and 
after a proper consideration of the 
representations of the officers and the 
recommendations of the Advisory 
Committee, have equated the Madhya 
Pradesh Sales Tax Officers with the 
Sales Tax Officers, Grade II, Bombay 
In arriving at this decision, it is point- 
ed out that no irrelevant factor has 
been taken into account and the de- 
cision is the only possible one that 
could be arrived at in the circum- 
stances. The representations made by 
the officers concerned have been pro- 
perly considered as is mandatory 
under the provisions of the Act. The 
Central Government has acted accord- 
ing to the provisions of the Act. 
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Under those circumstances, the learn- 
ed Additional Solicitor General urged 
that the order of the High Court 
quashing the orders in question was 
not justified. Mr. S. J. Deshpande, 
learned counsel for the appellants in 
Civil Appeal No. 2304 of 1969 and Mr. 
B. D. Sharma, learned counsel, for 
the State of Bombay in both these 
matters have adopted the arguments 
of the Additional Solicitor General. 


12: Mr. K. K. Singhvi, learned 
counsel for the Bombay Officers, has 
pointed out that the orders of the 
Centra] Government have been passed 
in violation of the principles of natural 
justice inasmuch as no opportunity 
given to the officers concerned to make 
their representation and they were not 
given a personal hearing before the 
Central Government decided against 
them. Even the decisions arrived at, 
as pointed out by the High Court, are 
based on a consideration of irrelevant 
and extraneous factors. He pointed 
out that the principles formulated by 
the Central Government, in consulta- 
tion with the State Government, for 
equation of posts have not been given 
due regard. The counsel further urg- 
ed that the equation made by the Cen- 
tral Government, if allowed to stand, 
will work great hardship to the Salas 
Tax Officers of Bombay, as it will 
materially affect their chances of pro- 
motion. He further pointed out that 
the State Government has, in accord- 
ance with the decision of the High 
Court, modified the decision equating 
the Madhya Pradesh Officers with 
Sales Tax Officers, Grade II, óf Bom- 
bay and therefore, these appeals have 
become infructuous. 


13. In our opinion. the conten- 
tions of the learned Additional Solici- 
tor General are well founded. The 
Central Government, under Sec. 115 
of the Act, has to determine the prin- 
ciples governing equation of posts and 
prepare a common gradation list by 
integration of services. To assist it in 
the task of integration of services and 
for a proper consideration: of repre- 
sentations, the Central Government is 
empowered to establish Advisory 
Committees. The Central Government 
is bound to ensure a fair and equit- 
able treatment to officers “in the 
matter of integration of services and 
preparation of gradation lists. It has 
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also to give a full and fair opportu- 
nity to the parties affected to make 
their representations; and the Cen- 
tral Government has also to give a 
proper consideration to those repre- 
sentations, So long as the Central 
Government has acted properly ac- 
cording to the provisions of the Act, 
we are of the view, that a Court can- 
not go into the merits or otherwise of 
equation of posts which is a matter 
within the province of the Central 
Government. 


14. It is no doubt true that 
the Central Government must have 
due regard to the principles enunciat- 
ed by it in consultation with the 
States for the purpose of equation of 
posts. It must not only give an oppor- 
tunity to the concerned officers to 
make representations, but it must also 
give those representations a proper 
consideration. It is not within the pro- 
vince of the Courts to lay down whal 
are the principles to be adopted for. 
purposes of equation. That falls with-; 


in the purview of the statute con-! 
cerned and the authorities charged, 
with such duty. The power of the, 


Courts is only to see that an autho-, 
rity has acted properly in accordance. 
with the statute. If that is established,: 
the decision of the authorities con-: 
cerned will have to stand. If a parti-, 
cular decision is mala fide or arrived, 
at on totally irrelevant and extrane-' 
ous considerations, such a decision: 
can be interfered with by Courts. In 
this case, no mala fides are alleged. 
As to whether any extraneous or irre- 
levant factors have been taken into 
account will be dealt with later. 


15. The High Court is of the 
view that the question settled bv the 
Central Government affects prejudi- 
cially the officers of Bombay. By 
Madhya Pradesh Officers being equat- 
ed with Grade II Officers of Bombay 
State, the High Court observes that— 


(a) Bombay Officers acting in 
Grade II have to revert to Grade IIJ; 


(b) Madhya Pradesh Sales Tax 
Officers have got large jumps in sal- 
ary; and 

(c) even the little chance of pro- 
motion is lost to the Bombay officers 
till all the 13 officers from Madhya 
Pradesh retire or are exhausted. 
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16. In our view, the High 
Court has grossly erred. In the case 
of equation of posts, especially among 
officers who-are allotted from other 
States, it cannot be done with any 
mathematical accuracy. There will be 
some hardship or other caused to the 
Officers of one particular region or 
other. That is inevitable when the ser- 
vice conditions of the officers coming 
from different regions vary. When the 
Central Government was  impleaded 
as a party in the Writ Petition before 
the High Court, an affidavit - of the 
Deputy Secretary, Home Affairs, was 
filed. That affidavit very exhaustively 
deals with the circumstances under 
which the Sales Tax Officers of Ma- 
dhya Pradesh were equated with 
Sales Tax Officers, Grade IT, of Bom- 
bay by the Central Government’s 
order dated April 23, 1960. The Cen- 
tral Government had constituted the 
Central Advisory Committee as is re- 
quired under sub-section (5) of S. 115 
of the Act. The composition of the 
Committee has been referred to ear- 
lier. It was, after taking into account 
the views of the Central Advisory 
Committee and having due regard to 
the comments of the State Govern- 
ments, and the representations made 
by the officers concerned that the Cen- 
tral Government took the decision. 
The factors which had to be taken in- 
to account as per the decision taken 
at the conference held in May, 1956, 
were all duly stated to have been con- 
sidered by the Central Government. 
We do not find that any irrelevant or 
extraneous matters have influenced 
the decision of the Central Govern- 
ment. 


17. It is true that a decision 
taken by the Central Government 
without giving an opportunity to the 
officers affected to make representa- 
tions, is not a valid one. It has been 
so held by this Court in Union of 
India v. R. K. Roy, (1968) 2 SCR 186 
=(ATR 1968 SC 850). The jurisdiction 
and powers of the Central Govern- 
ment under the Act have also been 
laid down in N. Subba Rao v. Union 
of India, (1972) 2 SCC 862=(AIR 1973 
SC 69) and D. Rajiah Raj v. Union of 
India. (1973) 1 SCC 61=(1973 Lab 
IC 84). One of the points that has 
been stressed by Mr. Singhvi is that 
the decision of the Central Govern- 
ment dated April 23, 1960, is opposed 
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to the principles of natural justice 
inasmuch as the Bombay Officers had 
no opportunity of making any repre- 
sentations before the said order was 
passed. We have already referred to 
the fact that originally the State Gov- 
ernment equated the Madhya Pradesh 


Officers with Sales Tax Officers 
Grade III, of Bombay. The 
Madhya Pradesh Officers filed 
representations to the Central Gov- 


ernment against this equation. It is, 
not clear from the records whether 
any counter representations were re- 
ceived by the Central Government 
from the Bombay Officers. Nor is it 
clear whether the Central Govern- 
ment called upon the Bombay Officers 
to offer their comments or views on 
the claims made by the Madhya Pra- 
desh Officers. Anyhow the order came 
to be passed on April 23, 1960. This 
order has been struck down by the 
High Court, not on the ground that 
the Bombay Officers have not been 
given an opportunity to make repre- 
sentations, but on other grounds. 


18. Assuming that the Central 
Government did not give an opportu- 
nity to the Bombay Officers to make 
their representations before passing 
the order of April 23, 1960, the de- 
fect in this regard stands rectified by 
the fresh order passed on Febru- 
ary 15, 1969. We have already refer- 
red to the fact that during the hear- 
ing of the Writ Petition, after the 
Central Government was impleaded, 
a representation was made on its be- 
half that the Union Government was 
willing to review the equation of posts 
of Sales Tax Officers from the erst- 
while State of Madhya Pradesh after 
hearing the affected officers from the 
various integrating areas. This repre- 
sentation was incorporated in an 
order of Court dated March 19, 1963 
and the proceedings stood adjourned. 
There is no controversy that all the 
officers concerned, including the Bom- 
bay Officers made representations to 
the Central Government. The Bombay 
Officers wanted the order of April 23, 
1960, to be modified by equating the 
Madhya Pradesh Officers with the 
Sales Tax Officers, Grade II], of Bom- 
bay, as was originally done by the 
State Government. The Madhya Pra- 
desh Officers, on the other hand, re- 
inforced their claim to sustain the 
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order of April 23, 1960. The Central 
Government passed the order on Fe- 
bruary 15, 1969, which was made 
known to the learned Judges hearing 
the Writ Petition. In fact this is also 
one of the orders that has been 
struck down by the High Court. When 
the order has been struck down, it 
is quite reasonable to infer that the 
Court and all parties were fully aware 
of the very elaborate reasons given by 
the, Central Government for equating 
the Madhya Pradesh Sales Tax Offi- 
cers with the Sales Tax Officers, 
Grade IJ, of Bombay. There was no 
attack, so far as we could see, levell- 
ed by the Writ Petitioners against this 
order of the Central Government ex- 
cepting that a personal hearing was 
not given to them by -the Central 
Government. The High Court brushed 
aside this order by a mere statement 
that the additional matter that was 
considered by the Central Government 
related to the hierarchy of revenue 
officers under the Land. Revenue Code 
and that the said matter is outside 
those to be considered according to the 
minutes of the joint conference of the 
representatives of the State and the 
Central Governments. 


19. The order dated February 
15, 1969, passed by the Central Gov- 
ernment, together with the en- 
closures, is a very lengthy one. It 
clearly shows that they had taken 
into account the representations made 
by the Officers both in the former 
State of Madhya Pradesh and the 
State of Bombay, the various affida- 
vits and counter-affidavits filed in the 
High Court, the representations made 
by the Bombay Officers, the com- 
ments of the State Government on 
those representations and the recom- 
mendations of the Central Advisory 
Committee. It is after a consideration 
of these matters that the Central 
Government decided to equate the 
Sales Tax Officers of old Madhya Pra- 
desh with Sales Tax Officers. 
Grade II, of old Bombay. A copy of 
the explanatory memorandum to the 
recommendations of the Central Ad- 
visory Committee has also been for- 
warded by the Central Government 
to the State Government. The entire 
proceedings resulting in the order of 
February 15, 1969, leave no doubt in 
our minds that the Central Govern- 
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ment have considered only very rele- 
vant factors and the decision has also 


been taken in conformity with the 
provisions of the Act. They also 
show that the Central Government 


has given a proper consideration to 
the representations made by the Bom- 
bay and Madhya Pradesh Officers. The 
order deals with every one ‘of the 
points raised in both sets of repre- 
seniations and it also gives elaborate- 
ly the reasons for rejecting the repre- 
sentations of the Bombay Officers and 
for accepting those of the Madhya 
Pradesh Officers. 


20. © The -learned Additional 
Solicitor General pointed out that it 
is only necessary that the authorities 
concerned should bear in mind the 
four factors, referred to earlier, in 
the matter of equation of posts. Ac- 
cording to him, when once _ these 
factors have been properly taken into 
account, the mere fact that certain 
other additional or incidental matters 
relevant to the question have also 
been considered, will not vitiate the 
orders passed by the Central Govern- 
ment. In this connection the learned 
Additional Solicitor General drew our 
attention to the decision of the Judicial 
Committee in Ryots of Garabandho v. 
Zemindar of Parlakimedi, 70 Ind App 
129 = (AIR 1943 PC 164). The provi- 
sion that the Judicial Committee had 
to consider was contained in sub-sec- 
tion (2) of Section 168 of the Madras 
Estates Land Act, 1908, that in set- 
tling rents the collector “shall have 
regard to the provisions of this Act”. 
The Judicial Committee held that 
these provisions only require that they 
must be taken into consideration by 
the Officers concerned and it is im- 
possible to say that there is aduty on 
the part of Officers to keep rigidly 
within the limits imposed by these 
provisions. Based upon this decision, 
the contention of the learned Addi- 


tional Solicitor General was that 
even if certain other additional 
matters relevant to the ques- 


tion have been taken into account by 
the Central Government, its order 
cannot be considered to be erroneous. 
In our view, the earlier order dated 
April 23, 1960, as well as the latter 
order dated February 15, 1969, have 
both been passed by the Central Gov- 
ernment having due regard to the 
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principles settled for purposes of 
equation of posts. In this view, it is 
not necessary for us to consider the 
point raised by the learned Additional 
Solicitor General based upon the deci- 


sion of the Judicial Committee. 


21. This order of February 15, 
1969, has not, in our view, received 
due consideration at the hands of the 
High Court. On the other hand, the 
High Court has dealt mainly with the 
order dated April 23, 1960, as well as 
the consequential orders passed by 
the State Government. As we are 
satisfied that the order of February 
15, 1969, has been passed by the Cen- 
tral Government on a proper consi- 
deration of all relevant factors and 
materials, it is not necessary for us 
to deal elaborately with the reasons 
given by the High Court for striking 
down the previous order, except to 
say that the High Court’s view in res- 
pect of those matters is not justified. 
Even the grievance that the Bombay 
Officers did not have an opportunity 
to make any representation before 
the order dated April 23, 1960, was 
passed, has now been removed by the 
Central Government furnishing the 
said opportunity before it passed the 
order of February 15, 1969. Even be- 
fore us, the learned counsel for respon- 
dents 1 to 7, has not been able to 


point out infirmities, if any, in this 
order. 

22: The criticism of Mr. Singh- 
vi learned counsel, levelled against 


the order of February 15, 1969 that 
the Central Government did not give 
a personal hearing to the Bombay 
Officers before passing the order, need 
not detain us long. Though such a 
grievance was made faintly during the 
arguments in the Writ Petition, the 
High Court has not struck down even 
this order on this ground. The High 
Court, in the judgment, has stated 
that the proceedings were adjourned 
on March 19, 1968, to enable “the 
Central Government to consider the 
representations of the Writ Peti- 
tioners.” Therefore the High Court, 
which passed the order of March 19, 
1968, adjourning the proceedings had 
understood that the object of the said 
adjournment was to enable the Writ 
Petitioners to “make representations” 
and that the Central Government 
should properly consider the same. 
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Admittedly, representations were 
made by the Writ Petitioners and, as 
stated earlier by us, they have been 
dealt with by the Central Government 
in its order dated February 15, 1969. 
Section 115 (5). (b) refers to a proper 
consideration of any representation 
made by any officer. This is satisfied 
in this case. Mr. Singhvi, learned 
Counsel, drew our attention to the 
decision of this Court in N. Subba 
Rao v. Union of India, (1972) 2 
SCC 862=(AIR 1973 SC 69), and urged 
that it is implicit in the said decision 
that there is an obligation on the Cen- 
tral Government to give a personal 
hearing to the Officers concerned 
under the Act. We have gone through 
the decision carefully and we do not 
find any basis for this contention. 
Therefore, there is no substance in 
this criticism of Mr. Singhvi. 


23. Mr. Singhvi, learned coun- 
sel, then referred us to the fact that 
after the judgment of the High Court 
the State Government has passed an 
order on March 19, 1971, the effect of 
which is to equate the Sales Tax Offi- 
cers of the erstwhile Madhya Pradesh 
state with the Sales Tax Officers, 
Grade III, of Bombay. This order, in 
our opinion, has been passed by the 
State Government only to comply 
with the directions given by the High 
Court. It was made during a period 
when the appeal against the judgment 
was pending in this Court. The fact 
that the State Government took steps 
to comply with the directions of the 
High Court cannot lead to the infer- 
ence that the appeal by the Union of 
India has become infructuous. 


24.. In the result the judgment 
and order dated 25/26th February. 
1969, of the High Court are set aside 
and Civil Appeals Nos. 2303 and 2304 
of 1969 are allowed. There will be no 
order as to costs in both the appeals. 


Appeals allowed. 
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Index Note:-—- (A) Delhi Rent 


Control Act (59 of 1958), S. 14 (1) (e) 
— Legal Representatives of landlord 
(since deceased) cannot continue the 
suit for ejection filed by landlord on 
ground of personal requirement. (X- 
Ref:— Civil P. C., O. 22, R. 3). 

Brief Note:—({A) Legal represen- 
tatives of a landlord (since deceased) 
have no right to continue the pro- 
ceeding as initiated by the landlord 
for ejectment of the tenant under Sec- 
tion 14 (1) (e) of Delhi Rent Control 
Act because the bona fide requirement 
of the premises for the residence of 
-himself (landlord) and his fami- 
ly | members (together) is his 
personal requirement. Such a personal 
cause of action must perish with him 
when the application for ejectment 
has not been decided on merits and 
further, when the continuance of the 
proceeding requires determination of 
wholly different and distinct issues. 
Case law discussed. (Paras 11, 12) 
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Fhe Judgment of the Court was 
delivered by - 

CHANDRACHUD, J.:—The plain- 
tiff, who ina Rent Act application 
against his tenant sought possession of 
certain premises on the ground of per- 
sonal requirement, died pending the 
application. The question for decision 
is whether the cause of action would 
survive to his legai representatives or 
whether, as contended by the tenant, 
the application must abate. 


2. On June 28, 1962 a flat at 
Rajinder Nagar, New Delhi, 
leased by the plaintiff to the defen- 
dant. On failure of the defendant to 
comply with two notices to quit, plain- 
tiff filed an ejectment application 
under Section 14 (1) (e) of the Delhi 
Rent Control Act, 1958 (“the Act’. 
Possession was sought from the ten- 
ant on the ground that the premises 
were required by the plaintiff “for 
occupation as a residence for himself 
and members of his family”. 

3. The Additional Rent Con- 
troller, Delhi, disrmissed the applica- 
tion on the preliminary ground that 
the notices to quit were not valid. 
Plaintiff filed an appeal against that 
decision but during its pendency he 
died on August 22, 1968. Appellants 
1 to 4 who are the widow, son and 
two married daughters of the plain- 
tiff applied for being brought on the 
record of the appeal as his legal re- 
presentatives. The tenant opposec 
that application on the narrow ground 
that the son and daughter of a de- 
ceased daughter of the plaintiff ought 
also to have been impleaded to the 
application and since that was not 
done, the appeal had abated. By its 
order dated December 13, 1968 the 
Rent Control Tribunal, which was 
seized of the appeal allowed these two 
persons also to be impleaded as ap- 
pellants. By a further order dated 
January 2, 1969 the Tribunal set aside 
the decision recorded by the Addi- 
tional Rent Controller on the prelimi- 
nary issue and remanded the eject- 
ment application for a decision on 
merits. These two “heirs” are now 
appellants 5 and 6. Second appeal 107 
of 1969 filed by the tenant against the 
order of remand, was dismissed - by 
the High Court of Delhi on 20-2-1970. 

4. As the order of remand 
pesca by the Rent Control Tribunal 


was - 
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was not stayed during the pendency 
of the Second Appeal, the Additional 
Rent Controller proceeded with the 
ejectment application and had in the 
meanwhile passed an order of eviction 
against the tenant. By his judgment 
of February 14, 1969 he held that the 
plaintiff's widow (appellant 1), his son 
(appellant 2), the son’s wife and three 
minor daughters of that couple re- 
quired the premises bona fide for their 
occupation. 


5. The tenant appealed against 
that decision and contended for the 
first time in appeal that the right to 
sue did not survive to the heirs of the 
plaintiff. The Rent Control Tribunal 
rejected that contention and confirm- 
ed the order of eviction on merits. 


6. In an appeal filed by the 
tenant (S. A. O. No. 178 of 1970 (Delhi) ) 
the High Court of Delhi took the view 


that the right to sue did not survive - 


to the heirs of the plaintiff and on 
that ground it dismissed the ejectment 


application, leaving it open to the 
heirs to bring a fresh proceeding 
founded on their own requirements. 


The correctness of that decision is 
challenged by the plaintiffs heirs in 
this appeal by special leave. 


7. The survival of the right to 
sue on the death of a plaintiff is a 


problem that has often to be 
solved on a permutation of seve- 
ral facts and circumstances. But 


it would be out of place inthis judg- 
ment to embark upon an abstract dis- 
quisition of the question as to in what 
classes of cases, the right to sue sur- 
vives in favour of the legal represen- 
tatives. In some cases under the Rent 
Acts, the maxim actio personalis mori- 
tur cum persona has been attempted 
to be applied on the death of a neces- 
sary party to a suit or proceeding but 
that oft-quoted maxim is oft misunder- 
stood. The plain meaning of that com- 
mon law maxim is that a personal 
action dies with the parties to the 
cause of action. Its purport, until 
sweeping changes were made in the 
previous law by the Law Reform 
(Miscellaneous Provisions) Act, 1934 
was that no executor or administrator 
could, subject to certain exceptions, 
sue or be sued for any tort committed 
against or by the deceased in his 
lifetime. The action for a tort had to 
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be begun in the joint -lifetime of the 
wrongdoer and the person injured. 


(See Salmond on the Law of Torts 15th 


Edn. p. 569; Halsbury’s Laws of En- 
gland 3rd Edn. Vol. 16 p. 483 para- 
graph 985). 


8. Nor do we find relevance in 
the provisions of Section 306 of the 
Indian Succession Act, under which all 
demands whatsoever and all rights to 
prosecute or defend any action or spe- 
cial proceeding existing in favour of 
or against a person at the time of his 
decease, survive to and agains: his 
executors or administrators; except 
causes of action for defamation and as- . 
sault, or other personal injuries not 
causing the death of the party and ex- 
cept also cases “where, after the death 
of the party, the relief sought could 
not be enjoyed” or granting it would 
be nugatory. We can only press into 
service and that too indirectly. the 
analogy of the first part of the last 
exception in an effort to find whether 
after the death of the plaintiff in the 
instant case the relief sought could not 
be enjoyed by his legal representa- 
tives. 


9. Though the plaintiff died 
during the pendency of the appeal, it 
is as if he died during the pendency 
of: the suit because the suit was dis- 
missed on a preliminary issue con- 
cerning the validity of the notices to 
quit and was remanded in appeal for 
trial on the merits. It is patent and 
would be a truism to say that the 
death of the plaintiff will not cause 
the ejectment proceedings to abate if 
the right to sue survives. That is the 
formula contained in Order 22 R. 1 of 
the Code of Civil Procedure, a for- 
mula simple in its wording but not 
simple in its application. The “right 
to sue” as said succinctly in Sarat 
Chandra v. Nani Mohan, (1909) ILR 
36 Cal 799 at p. 801 means “the right 
to bring a suit asserting a right to the 
same relief which the deceased plain- 
tiff asserted at the time of his death”. 
Thus, contracts involving the exercise 
of special skill like a promise to paint 
a picture do not bind the representa- 
tives of the promisor nor do they 
create in them a right that can sur- 
vive the death of the promisor. 


10. The solution to the problem 
whether the appellants can continue 
the proceedings in their capacity as 


2112 S5. C. [Prs. 10-13] 


the legal ‘representatives of the plain- 
tiff lies in the pleadings of the plain- 
tiff for those alone can reveal the true 
nature of the right asserted by the 
plaintiff in the ejectment proceedings. 
In column 18 (a) of the ejectment ap- 
plication the ground for evicting the 
tenant is stated thus: 

“The premises are required bona 

fide by the petitioner for occupation 
as a residence for himself and mem- 
bers of his family and that the peti- 
tioner has no other reasonable suita- 
ble residential accommodation.” 
In column 19, the “other relevant in- 
formation” is stated to be that the 
plaintiff had a large family consist- 
ing of his wife, son, daughter-in-law 
and 3 minor  grand-daughters, and 
that the family had only 2 rooms in 
its possession, which were wholly in- 
adequate for its requirements. 

Li Thus, the requirement 
pleaded in the ejectment application 
and on which the plaintiff has found- 
ed- his right to relief is his require- 
ment, or to use an expression which 
will effectively bring out the real 
ipoint, his personal requirement. If the 


ejectment application succeeds —- we 
will forget for a moment that the 
plaintiff is dead — the premises in 


the possession of the tenant may come 
to be occupied by the plaintiff and 
the members of his family but that 
does not make the requirement plead- 
ed in the application any the less a 
personal requirement of the plaintiff. 
That the members of his family must 
reside with him is _his- requirement, 
not theirs. Such a personal cause of 
action must perish with the plaintiff. 


12. If the appellants were per- 
mitted to continue the proceedings, 
the lis will assume a complexion 


wholly beyond the compass of the 
original cause of action. Indeed, it is 
difficult to see bow, without a funda- 
mental alteration of the pleadings, ap- 
pellants could continue the proceed- 
ings. Such an alteration will fall be- 
yond the scope of amendment of plea- 
dings, permissible under a most libe- 
ral interpretation of Order 6, R. 17 
of the Code of Civil Procedure. Plain- 
tiff, who owned the premises, was en- 
titled under Section 14 (1) (e) of the 
Act to ask for possession thereof on 
the ground that his wife and the other 
members of his family dependent on 
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hiny must live with him but that there 
was not enough space at his disposal 
to accommodate them. Section 14 (1) 
(e) provides to the extent material for 
the present purposes, that the Con- 
troller may make an order for posses- 
sion on the ground “that the premises 
let for residential purposes are reauir- 
ed bona fide by the landlord for oc- 
cupation as a residence for himself or 
for any member of his family depen- 
dent on him, if he is the owner there- 
of and that the landlord has 
no other reasonably suitable residen- 
tial accommodation”. If the plaintiff 
were alive, the main issues for deter- 
mination in the ejectment proceedings 
would have been; (1) whether the 
plaintiff requires the premises for 
his occupation and for the occupation 
of his wife, son, daughter-in-law and 
3 grand~children; (2) whether the 
aforesaid requirement is bona fide and 
(3) whether the plaintiff has no other 
reasonably suitable residential accom-' 
modation. The appellants’ emergence 
in the proceedings will require the de- 
termination of wholly different and 
distinct issues. Their requirement, not 
that of the plaintiff, and the availabi- 
lity to them — not to the plaintiff — 
of other reasonably suitable residen- 
tial accommodation will now form the 
centre of conflict. It is relevant on this 
aspect to remember that amongst the 
appellants are 2 married daughters of 
the deceased plaintiff and 2 children 
of a deceased daughter of his. Their 
requirement would be basically dif- 
ferent from that of tne plaintiff and 
an examination of facts and circum- 
stances in regard thereto will open up 
a new vista of inquiry. The plaintiffs 
right to sue will therefore not survive 
to the appellants and they cannot 
glean the benefit of the original right 
to sue. 


13. Several decisions were cited 
before us but those falling within the 
following categories are to be distin- 
guished: 


(i) cases in which the death 
of the plaintiff occurred after a decree 
for possession was passed in his favour; 
say, during the pendency of an appeal 
filed by the unsuccessful tenant: 


(ii) cases in which the death of 
the decrae-holder landlord was plead- 
ed as a defence in execution proceed- 
ings; and 
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(iii) cases in which, not the plain- 
tiff but the defendant-tenant died 
during the pendency of the proceed- 
ings and the tenant’s heirs took the 
plea that the ejectment proceedings 
cannot be continued against them. 


14. Cases of the first category 
are distinguishable because the deci- 
sions therein are explicable on the 
basis, though not always so expressed, 
that the estate is entitled to the bene- 
fit which, under a decree, has accru- 
ed in favour of the plaintiff and there- 
fore the legal representatives are en- 
titled to defend further proceedings, 
like an appeal, which constitute a 
challenge to that benefit. 


15. In Motilal Pannalal v. 
Kailash Narain, AIR 1960 Madh Pra 
134 for example, the landlord who had 
-Obtained a decree for possession on 
the ground of personal necessity under 
section 4 (g) of the Madhya Bharat 
Control of Accommodation Act, 1955 
died during the pendency of the ap- 
peal filed by the tenant. It was held 
that the decree would enure for the 
benefit of his son and widow. In Amar 
Nath Bihari v. Jai Dayal Puri, (1971) 
7 Delhi LT 363, the death of the land- 
lord occurred after the Rent Control 
Tribunal had held in appeal, reversing 
the judgment of the Controller, that 
the premises were required by the 
landlord for the use of himself and his 
wife under Section 14 (1) (e) of the 
Act. It was held that the wife was a 
member of the landlord’s family and 
as “the need of the landlord for the 
premises was assessed to be both for 
himself and his wife’, the cause of 
action consisted of the need of both 
and therefore it survived to the 
widow. The judgment of the High 
Court in the instant case was cited 
before the learned single Judge but 
was distinguished by him on the 
ground that the requirements of the 
legal representatives here were not 
determined by the Controller, prior to 
the death of the plaintiff, The point 
of distinction could be that the decree 
for possession passed in favour of the 
landlord could be defended by his 
legal representatives for the benefit of 
his estate. 


16. In Smt. Dhan Devi v. Bakhshi 
Ram, AIR 1969 Punj 270, an ap- 
1973 S.C./133 IX G—4 
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plication for ejectment was filed by 
the landlord under the East Punjab 
Urban Rent Restriction Act, 1949. The 
ground on which possession was 
sought by the landlord was that he 
required the land for his own use as 
he wanted to construct a building for 
the purpose of his office. The Rent 
Controller allowed the application and 
the appeal filed by the tenant against 
that decision was dismissed by the Dis- 
trict and Sessions Judge. The tenant 
then filed a revisional application to 
the High Court, during the pendency 
of which the landlord died. On the 


‘tenant’s application the widow and an 


adopted son of the landlord were 
brought on the record but it was urged 


‘on behalf ofthe tenant that the ground 


of ejectment was personal to the land- 
lord and therefore the application for 
ejectment had abated on his death. 
This contention was rejected on the 
ground that the word “landlord? in 
the East Punjab Act includes his suc- 
cessors-in interest and that the rights 
of-a landlord-decreeholder under an 
order of eviction obtained by him are 
heritable and devolve after his death 
on his legal representatives. 


Cases of the second cate- 
gory are distinguishable because the 
decisions therein are, by and large, 
based on the principle that an execut- 
ing court has no jurisdiction to go 
behind the decree. It must execute 
the decree as it finds it, save in excep- 
tional cases as, for example, where 
the decree on the face of it is without 
jurisdiction. 


17. 


18. In Vas Dev v. S. Sohan 
Singh, (1968) 4 Delhi LT 192 a case 
under Section 14 (1) (e) of the Delhi 
Rent Control Act, the landlord ob- 
tained an order of eviction on the 
ground of personal requirement but 
he died before the order for eviction 
could be executed. His sons and 
daughters filed an execution applica- 
tion, to which the tenants raised an 
objection that the order of eviction 
being personal to the landlord, was 
incapable of execution after his death. 
It was held by a learned single Judge 
that the provisions of Section 14 (1) 
(e) have to be satisfied at the time of 
the passing of the order of eviction 
and that the executing court had no 
right to go behind the decree in order 
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to find out whether the requirement 
continues to be satisfied at the time of 
execution. A contrary decision in Dr. 
Muhammad Ibrahim v. Rahiman Khan, 
(1947) 2 Mad LJ 419 may be said to 
turn on the peculiar language of the 
particular provision of the Madras 
House Rent Control Order, 1945. 


19. Cases of the third category 
are governed by totally different con- 
siderations. The landlord’s right to 
evict the tenantonthe grounds avail- 
able under the Rent Act does not 
come to an end with the death of the 
tenant. That right is enforceable against 
those in whom the tenant's interest 
resides for the time being. In Ramesh- 
war Dayal v. (Smt. Mohania, died 
after her) SriSohan Lal, 1963 All LJ 
198 which was a case under the U. P. 
(Temporary) Control of Rent and 
Eviction Act, 1947 the landlords ob- 
tained permission under Section 3 of 
that Act to bring a suit for ejectment 
on the ground that the shops in pos- 
session of the tenant were in a dilapi- 
dated condition and required a recon- 
struction, The landlords thereafter 
brought a suit, during the pendency 
of which the tenant died. The tenant’s 
son and widow were then brought on 
the record but the suit was dismissed 
on the ground that the notice to quit 
was defective. The landlords brought 
another suit against the son and widow 
without obtaining a fresh permission 
under Section 3. It was held that the 
- Suit could be filed against the heirs 
on the basis of the permission obtain- 
ed against the tenant. Clearly, the 
permission to evict related to the con- 
dition of the premises which did not 
change with the death of the tenant. 


20. We have referred to some 
of the decisions in the three categories, 
not with a view to determining their 
correctness but only in order to show 
that they rest on different principles 
or could be explained in reference to 
such principles. We are concerned with 
amatter not involving the application 
of any of those principles. For reasons 
already stated, we are of the view 
that considering the nature of the 
claim made in the instant case and 
the bundle of facts which constitute 
the plaintiff s cause of action, his right 
to sue will not survive to his legal re- 
presentatives. 
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21. In the result, the appeal 
fails but there will be no order of 
costs. 


Appeal dismissed. 


AIR 1973 SUPREME COURT 2114 
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(From: AIR 1972 Andh Pra 341) 


A. ALAGIRISWAMI, I. D. DUA AND 

C. A. VAIDIALINGAM, JJ. 

Sarupuri Narayanamma and others, 
Appellants v. Kadiyala Venkatasub- 
baiah and others, Respondents. 

Civil Appeal No. 1393 
D/- 4-4-1973. 

Index Note: — (A) Precedent — 
Decision interpreting document — 
Whether can be used in interpreting 
other documents. 


Brief Note: — (A) document must 
be interpreted on the wordings of that 
document itself. The other documents 
interpreted in other decisions cannot 
provide a binding precedent in inter- 
preting a document. (Para 3) 

Index Note:-—(B) Hindu Law — 
Family ‘arrangements — Deed! provid- 
ing for right of maintenance for widow 
and her daughter — Daughter to take 
property absolutely on death of widow 
—-Daughter pre-deceasing widow — 
Effect. 

Brief Note: — (B) Where under a 
gift deed the widowed sister-in-law of 
the settlor and her daughter were to 
take immediate possession of the pro- 
perty for their maintenance, and were 
to enjoy the income from the property 
and only after the death of the mother 
the daughter was to get the property 
absolutely, the heir of the daughter 
cannot claim the property when the 
daughter pre-deceases the mother. The 
property in such case will revert to 
the settlor. (AIR 1972 Andh Pra 341 
Affirmed). (Para 5) 
Cases Referred: Chronological Paras 
AIR 1960 Andh Pra 509=(1960) 

1 Andh WR 318, Venkata Rama 

v. Rajyalakshmi 4 
AIR 1958 Andh Pra 662=ILR 

(1957) Andh Pra 806, Jagan- 

T Rao v. M/s. Jatmal Madan- 

a l 
AIR 1952 Nag 55=ILR (1952) Nag 

60, Yadeorao v. Vithal l 
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(1905) 15 Mad LJ 492, Musili- 
gadu v. Nannigadu 


The following Judgment of the 
Court was delivered by 


ALAGIRISWAMI, J.:— This is an 
appeal by special leave against the 
judgment and decree of a Division 
Bench of the Andhra Pradesh High 
Court in a Letters Patent Appeal. 


2. One Nagaiah, a member of 
a joint Hindu family consisting of him- 
self and his brothers, died leaving be- 
hind him his widow Raghavamma and 
daughter Vengatasubbamma. The 
brothers executed a gift deed on 29th 
April, 1930 in favour of the widow and 
her daughter in the following words: 


“Raghavamma of you is our sis- 
ter-in-law and Venkatasubbamma our 
elder brother’s daughter and we have 
been living jointly even during the 
life time of our brother and up till 
now. So we had as per your wish and 
that of ours given in marriage Ven- 
katasubbamma of you, to our nephew 
Madanapalli Pitchaiah’s son Nagaiah. 
Subsequent thereto, you being un- 
willing to remain joint with us repre- 
sented to us that you would remain 
separate from us, to which we had 
agreed and so on the advice given by 
our relations to which both of us have 
agreed, we have executed this deed in 
your favour settling that the seri land 
of the extent of K. 4-14 described in 
the schedule hereunder should be 
taken by you towards your mainten- 
ance and after the death of Raghava- 
mma by Venkatasubbamma towards 
‘Pasupu Kumkuma’ and that you 
should have nothing to do with our 
joint family debts. It is, therefore, set- 
tled that you should take possession of 
the said property this day itself and 
enjoy only the income therefrom and 
that on the death of the said Ragha- 
vamma of you the said property 
should pass to Venkatasubbamma. 
Further, it is settled that Venkatasub- 
bamma of you and her children (San- 
thathivaru) should be in enjoyment 
thereof with absolute powers of gift, 
transfer and sale etc. It is settled that 
Raghavamma of you should not in any 
manner claim any separate mainten- 
ance etc. to be given to her during the 
rest of her life time by us. So you 
may, subject to the aforesaid terms 
take possession of the aforesaid pro- 
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perty and be in enjoyment thereof. 
You yourselves shall pay the sarkar 
cist etc. thereon and get the said land 
entered in ~your name in the Govern- 
ment accounts. In respect of hereof, 
we or our heirs shall not raise any 
dispute whatsoever either with you or 
your descendants. This deed is execut- 
ed with the arrangement that in case 
no female or male issue is born to the 
said Venkatasubbamma, the said sche- 
dule mentioned property should on 
her death, pass to use or our descen- 
dants and not to the theirs of the said 
Venkatasubbamma.” 

The suit out of which this appeal ari- 
ses was filed by the surviving brother 
of the family claiming possession of 
the plaint schedule properties. The 
learned Subordinate Judge, who tried 
the suit, as well as the Single Judge 
of the High Court, wno heard the ap- 
peal against it, decided against him 
holding that the gift in favour of Ven- 
katasubbamma was absolute and the 
subsequent words found in the docu- 
ment did not in any way limit the 
absolute estate conferred on Venkata- 
subbamma, On appeal the Division 
Bench of the Andhra Pradesh High 
Court has held to the contrary. It ap- 
pears to us that the Division Bench 
is right. 

3. It is a principle settled be- 
yond dispute that each document bas 
to be interpreted on the words of that 
document itself and the other docu- 
ments interpreted in earlier decisions 
cannot provide a binding precedent in 
interpreting a document. The docu- 
ment in this case is executed in favour 
of the widow and daughter of a pre. 
deceased coparcener of a Hindu joint 
family. The document says: 


‘We have executed this deed in 
your favour settling that the seri land 
to the extent of K. 4-14 described in 
the schedule hereunder should be 
taken by you towards your mainten- 
ance and after the death of Raghava- 
mma by Venkatasubbamma towards 
pasupu kumkuma.” 


It refers to the maintenance not mere- 
ly of the widow Raghavamma but 
also the daughter. Therefore, clearly 
as long as Raghavamma was alive the 
right of Venkatasubbamma (though 
being already married she had no 
right to maintenance) was also only to 
maintenance. That, however, was what 
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the document provided. Her right to 
Pasupu Kumkuma is after the death 
of Raghavamma. The words “Pasupu 
Kumkuma” have been interpreted by 
various judgments of the Andhra Pra- 
desh High Court as conferring an ab- 
solute title. Even the learned Single 
Judge, who heard this case, has pro- 
ceeded on this basis. 


A, In Jagannadha Rao v. M/s. 
Jatmal Madanlal, AIR 1958 Andh Pra 
662 a Bench of the Andhra Pradesh 
High Court held that: 


“the phrase “for Pasupu kum- 
kuma” connotes an absolute right. 
That is not consistent with the con- 
ferment of a limited estate. 


An absolute estate passes to the 

donee when the land is settled upon 
her for pasupu kumkuma. The words 
are of sufficient amplitude to convey 
full rights of ownership. They indicate 
the intention of the donor to confer 
an absolute estate on the donee and 
not one which determines with her 
life.” 
That decision also relied upon the ear- 
lier decision of the Madras High Court 
in Musiligadu v. Nannigadu, (1905) 15 
Mad LJ 492 where the gift was made 
in the following terms: 


“On account of pin money to you 
who is my daughter I have assigned 
and given to you an acre of land.” 
and it was held that the donee obtain- 
ed an absolute right to the land. In 
Venkata Rama v. Rajyalakshmi, AIR 
1960 Andh Pra 509 it was held that 
` the phrase ‘Pasupu Kumkum’ connot- 
ed an absolute estate and not a limited 
estate. The earlier decision of the 
Andhra Pradesh High Court in AIR 
1958 Andh Pra 662 (supra) was relied 
upon. Another decision in Yadeorao v. 
Vithal, AIR 1952 -Nag 55 where the 
gift was made under a will to a married 
daughter for choli and bangdi, and 
‘choli bangdi’ or ‘haldi kumkum’ were 
interpreted as set of words having the 
idea that the daughter should have 
independent means of her own to satis- 
fy her personal needs, and to confer 
not a limited estate nor that the pro- 
perty would revert to the donor as soon 
as the woman becomes a widow, was 
also relied upon in this decision. There 
are also the further words that Ven- 
katasubbamma and her children 
(Santhathivaru) should be in enjoy- 
ment thereof with absolute powers of 
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gift, transfer and sale etc. All these 
make it clear that Venkatasubbamma 
was to get an absolute estate. 


5. The document also uses the 
plural “Meru” in providing that the 
land was to be taken possession of and 
they were to enjoy only the income 
from the property, and then goes on 
to provide that after Raghavamma. 
Venkatasubbamma was to get the pro- 
perty. It is, therefore, clear that as 
long as Raghavamma was alive the 
right of both the mother and the 
daughter was only to have possession 
of the property and enjoy only the 
income and only after her death Ven- 
katasubbamma and her children were 
to enjoy it with all the rights of gift, 
transfer, sale etc. Therefore the ques- 
tion of Venkatasubbamma getting the 
land for ‘Pasupu Kumkuma’ and she 
and her children enjoying the pro- 
perty absolutely does not arise as long 
as Raghavamma was alive. It was not 
the conferment of an absolute 
right on Venkatasubbamma in 
praesenti. This is an aspect of the mat- 
ter to which the lower courts do not 
seem to have paid sufficient attention. 
Only the Division Bench has interpre- 
ted it correctly. In this case Venkata- 
subbamma died before Raghavamma. 
Of course, when the document was 
executed it could not have been ex- 
pected that the daughter would pre- 


decease the mother. But the provisions 


in the document are quite clear that 
the mother and the daughter were to 
take immediate possession of the pro- 
perty for their maintenance and were 
to enjoy the income from the property 
alone and only after Raghavamma’s 
death Venkatasubbamma was to get 
the property absolutely. This is not a 
case of an immediate conferment of 
absolute title on Venkatasubbamma 
subject to a right of maintenance for 
Raghavamma. It is a case of right of 
maintenance for both maturing into an 
absolute estate in favour of Venkata- 
subbamma on Raghavamma’s death. If 
Venkatasubbamma had survived Rag- 
havamma she would have got the 
properties absolutely and the question 
might have arisen whether the subse- 
quent provision in the document is 
one repugnant to the earlier one and 
therefore void or is only a defeasance 
clause which came into effect on Ven- 


_katasubbamma dying childless. As it 
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' was, Venkatasubbamma died before 
she became the absolute owner. 


6. This itself is enough to dis- 
pose of the appeal, and the question 
whether the document having vested 
an absolute interest in Venkatasubba- 
mma, the subsequent provision therein 
would be a restriction which in view 
of the earlier absolute right conferred 
on her would have no effect or whe- 
ther that would be a defeasance clause, 
does not really arise for consideration. 

7. Both sides have addressed 
arguments to us on the principles of 
interpretation to be adopted in this 
case, one side arguing that the latter 
clause is to be deemed to be a defea- 
sance clause and the other side that 
the latter clause is one repugnant to 
the earlier one conferring absolute in- 
terest On Venkatasubbamma and there- 
fore void, and they have relied upon 
a number of decisions. In the view 
that we are taking in the matter we 
consider it unnecessary to refer at 
length either to the arguments or to 
the decisions relied upon. 

8. In the result we uphold the 
decision of the Division Bench of the 
Andhra Pradesh High Court and dis- 
miss the appeal. 

Appeal dismissed. 


AIR 1973 SUPREME COURT 2117 
(V 60 C 344) 
(From: Calcutta) 
A. N. GROVER AND K. K. 
MATHEW, JJ. 


A. C. Estates (Landlords), Appel- 
lants v. Serajuddin & Co. (Tenants), 
Respondent. 


Civil Appeal Nos. 209, 210 and 
211 of 1967, D/- 16-2-1973. 

Index Note: — (A) Constitution of 
India Art. 133 (1) (c) — Appeal aris- 
ing out of fixation of standard rent — 
Validity of provisions of the Act relat- 
ing to fixation of standard rent cannot 
be gone into in such appeal. (X-Ref: 
West Bengal Premises Tenancy Act 
(12 of 1916) S. 40 (2-A)). 


Brief Note: — (A) The question 
of ultra vires is wholly outside the 
scope of the jurisdiction of the Rent 
Controller. Hence, by appeals and revi- 
sions preferred from the orders of 
the Rent Controller fixing the stan- 
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dard rent in accordance with the pro- 
visions of the Rent Control statute it 
is not open either to the High Court 
or to Supreme Court to go into the 
question of constitutional validity of 
the provisions of the Rent Control Sta- 
tute. (Para 5) 


Cases Referred: Chronological Paras 


(1968) 67 ITR 102 (SC), Senthil- 
nathan Chettiar v. State of 
Madras . 

AIR 1966 SC 1089=(1966) 2 SCR 
229, Venkataraman K. S. and 
Co. (P.) Ltd. v. State of Madras 5 

AIR 1966 SC 1113=(1966) 2 SCR 
881, Commr. of Income Tax v. 
Straw Products Ltd. 5 


The Judgment of the Court was 
delivered by 


GROVER: J:— These appeals 
have been brought by certificate from 
a common judgment 
High Court arising out of fixation of 
standard rent relating to the follow- 
ing three premises in a building in 
Bentinck Street, Calcutta, known as the 
A, C. Mansions: 

1. Block A, B&C on the first 
floor. 

2. Suite nos. 14 
fifth floor. 

3. Suite No. 12 on the fifth floor. 


2. It is not necessary to- state 
the details except to mention only a 
few material facts which are relevant 
for the purpose of disposing of the 
point which has been raised. It appears 
that certain agreements were reached 
between the parties in the years 1951- 
52 for leasing out the premises in 
question. In 1954 suits for specific per- 
formance were filed by the appellant 
against the respondent for enforcing 
the agreements relating to the leases. 
In March 1955 three applications were 
filed for fixing of standard rent by 
the respondent. These applications 
were preferred under the West Ben- 
gal Premises Rent Control (Tempo- 
rary Provisions) Act 1950. By an order 
dated December 5, 1955 the Rent Con- 
troller acting under S. 9 (1) (e) of the 
said Act fixed the standard rent at 
figures much less than the agreed 
amounts in all the three cases. An 
appeal was taken to the Court of 
Small Causes by the appellant. The 
appellate judge dismissed the appeal 
relating to Block A, B & C and suite 
no. 12 but with respect to suit nos. 14 


and 16 on the 


of the Calcutta ` 
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and 16 he partly allowed the appeal 
by slightly increasing the standard 
rent. He dismissed cross appeals filed 
by the respondent. Thereafter both the 
appellant and the respondent moved 
the High Court and obtained rules. The 
High Court by its judgment dated 
March 7, 1957 remanded the cases to 
the appellate judge for fresh consi- 
deration in accordance with the direc- 
tions given by it. After recording fur- 
ther evidence the appellate judge dis- 
missed all the appeals and confirmed 
the rents fixed by the Rent Controller. 
The appellant then moved the High 
Court under S. 32 (4) of the 1950 Act 
and obtained three rules. By a common 
judgment dated July 24, 1961 the 
High Court made certain increases in 
the rents in respect of Block A, B. & 
C and suites 14 and 16 but declined to 
interfere in respect’ of the rent fixed 
for suite no. 12. 

3. Now when the proceedings 
were pending before the Court of 
Small Causes the West Bengal Pre- 
mises Tenancy Act 1956 came into 
force on March 31, 1956. According to 
the appellant, under S. 19 (1) (e) of 
the 1950 Act the basis for fixing the 
standard rent was the “basic rent”, 
ie. the rent payable for the premi- 
ses if let on December 1, 1941 plus an 
addition upto 10% for residential let- 
ting and upto 15% for non-residential 
letting. But under S. 8 (1) (e) of the 
Act of 1956 which repealed the earlier 
Act the basis of fixing a fair rent was 
quite different. It was to be reasonable 
rent based on the prevailing rents in 
the locality of similar or nearly simi- 
lar premises. The appellant claims that 
if the fair rent had been fixed under 
S. 8 (1) (e) of the Act of 1956 it would 
have approximately been the same as 
the contractual rent, whereas under 
the Act of 1950 it is extremely low. 
During the pendency of the appeal be- 
fore the appellate judge of the Court 
of Small Causes an application had 
been filed by the appellant under Sec- 
tion 113 read with Order 46 of the 
Code of Civil Procedure in which it 
had been stated that a question of law 
arose whether the provision made in 
the Act of 1956 that the proceedings 
which had been instituted under the 
Act of 1950 were to be continued 
under that Act were violative of Arti- 
cle 14 of the Constitution. It was pray- 
ed that a reference be made of that 
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question to the High Court but that 
prayer was declined by the appellate 
judge. The appellant then moved the 
High Court under Art. 228 of the Con- 
stitution but on December 21, 1959 
that application was dismissed sum- 
marily. This question was again sought 
to be raised before the High Court 
when the revision cases were finally 
heard. But the High Court declined to 
go into the matter observing that it 
was no longer open after the rejec- 
tion of the appellant's application 
under Art. 228 of the Constitution as 
mentioned earlier. 


4., Section 40 of the Act of 
1956 repealed the earlier Act of 1950 
which was a temporary Act, and 
which, it appears to have been extend- 
ed from time to time. It was provided 
by Section 40 (2) (a) that notwithstand- 
ing the repeal of the Act of 1950 any 
proceeding pending on 31st day of 
March 1956 may be continued as if 
the said Act had (not?) been repealed or 
had not expired. In the Explanation it 
was stated that “proceeding” included 
any suit, appeal, review or revision, 
application for execution or any other 
proceeding whatsoever under the Act 
of 1950. Sub-section (2-A) of S. 40 
which was inserted by Section 4 of 
the West Bengal Premises Tenancy 
(Amendment) Act 1959 was to the 
following effect: 


‘(2A) For the removal of doubts 
it is hereby declared that notwith- 
standing any decision of any court to 
the contrary, any proceeding pending 
on the 31st day of March, 1956 which 
was continued after that date and any 
decree passed or order made after 
that date in accordance with the pro- 


visions of the said Act in any such 
proceeding shall be deemed to have 
‘been validly continued, passed or 


made, as if the said Act had been in 
force and had not been repealed or 
had not expired, and no such pro- 
ceeding, decree or order shall be call- 
ed in question in any manner merely 
on the ground that the said Act was 
not in force when such proceeding 
was continued, decree was passed or 
order was made”. 

Section 8 of the 1956 Act gave the 
meaning of “fair rent’. Clauses (b) 
and (c) of sub-section (1) may be read: 


‘(b) where the rent of such pre- 
mises has been fixed under the West 
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Bengal Premises Rent Control (Tem- 
porary Provisions) Act, 1950, whether 
by way of revision of the rent previ- 
ously fixed under the West Bengal 
Premises Rent Control (Temporary 
Provisions) Act, 1948, or not, the rent 
so fixed; 


(c) where any proceeding is pend- 
ing for fixation of rent of such pre- 
mises under the West Bengal Premi- 
ses Rent Control (Temporary Provi- 
sions) Act 1948 or under the West 
Bengal Premises Rent Control (Tem- 
porary Provisions) Act 1950, the rent 
fixed under the provisions of the West 
Bengal Premises Rent Control (Tem- 
porary Provisions) Act, 1950”. 


5. The only argument sought 
to be raised on behalf of the appellant 
relates to the constitutional validity 
of the above provisions of the Act of 
. 1956 under which if any proceeding 
was pending for fixing of fair rent 
under the Act of 1950 the rent had to 
be fixed under the provisions of that 
Act and not under the provisions of 
the new Act, namely, the Act of 1956. 
It has not been disputed that if those 
provisions are valid and cannot be 
struck down as violative of Art. 14 of 
the Constitution the standard rent, as 
determined, under the Act of 1950 can- 
not be challenged. This court has taken 
the view that authorities under a tax- 
ing statute are not concerned with the 
validity of tħe taxing provisions and 
the question of ultra vires is foreign 
to the scope of their jurisdiction. Any 
point relating to the constitutional 
validity of a taxing provision could not 
be raised before the income tax au- 
thorities and therefore neither the 
High Court nor the Supreme Court 
could go into those matters in a revi- 
sion or reference from the decision of 
those authorities. See K. 5. Venkata- 
raman & Co. v. State of Madras, (1966) 
2 SCR 229 = (AIR 1966 SC 1089), 
Commissioner of Income-tax, Madhya 
Pradesh v. M/s. Straw Products Ltd. 
Bhopal (1966) 2 SCR 881=(AIR 1966 
SC 1113), and C. T. Senthilnathan 
Chettiar v. State of Madras, (1968) 67 
ITR 102 (SC). Although these deci- 
sions were given in provisions relating 
to taxing statutes we are of the opi- 
nion that the same rule would be ap- 
plicable to a case of the present nature. 
In other words it can well be said 
that the quéstien ef ultra vires was 
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wholly foreign to the scope and the 
jurisdiction of the Rent Controller. As 
the appeals and the revisions which 
were later preferred were from the 
orders of the Rent Controller fixing 
the standard rent in accordance with 
the provisions of the Rent Control 
statute, we are unable to see any dis- 
tinction between the present cases and 
those decided by this court arising out 
of a taxing statute. If the Rent Con- 
troller could not have decided the 
constitutional validity of the provi- 
sions which have been impugned in 
the same way as the taxing authori- 
ties could not have 
constitutional validity of the taxing 
statute it would not be open either to 
the High Court or to this court to go 
into those questions in proceedings 
arising out of fixation of standard rent. 


6. In the result the appeals fail 
and they are dismissed. We make no 
order as to costs. 

Appeals dismissed. 


AIR 1973 SUPREME COURT 2119 
(V 60 C 345) 
(From: Mysore) 
A. N. GROVER AND C. A. 
VAIDIALINGAM, JJ. 


The Management of Kirloskar 
Electric Co., Appellant v. Their Work- 
men, Respondents. 


Civil Appeal 
D/- 4- 5-1973. 


Index Note:— (A) Constitution of 
India, Art. 136 — Awards of Indus- 
trial Tribunal —— Appeal by special 
leave — Interference by Supreme 
Court — Scope. 


Brief Note:—- (A) Only such cases 
where awards are made in violation 
of the principles of natural justice or 
raise an important principle of indus- 
trial law requiring elucidation and 
final decision by the Supreme Court 
or disclose such other exceptional or 
special circumstances, merit the 
consideration by the Supreme Court in 
an appeal by special leave. AIR 1967 
SC 948, Followed. . (Para 4) 


Where the Industrial Tribunal, on 
consideration of all materials on re- 
cord, takes the view that the welders 
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No. 57 of 1969, 


determined thej ° 
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and winders are also entitled to Uni- 
forms considering the possibility of 
their clothes being soiled by reason of 
the nature of work they have to do 
no case for interference by Supreme 
Court can be said to have been made 
out. (Para 4) 
Cases Keferred: Chronological Paras 
AIR 1967 SC 948 = (1967) 1 

Lab LJ 114, Hindustan Anti- 

biotics Ltd. v. Their Workmen 4 


The following Judgment of the 
Court was delivered by 


GROVER, J.:— This is an appeal 
` by special leave from an award of 
the Industrial Tribunal, Mysore. This 
Court, while granting special leave, 
confined it only to the question of 
giving of uniforms to welders and 
winders. 


2. The appellant has a factory 
employing onan average 200 workers. 
On February 12, 1968 a reference was 
made by the Government of Mysore 
for adjudication to the Tribunal of 
six points which were in dispute. 
Point No. 4 was whether all workers 
should be provided with a pair of 
uniforms and a pair of shoes per 
year. In the written statement filed by 
the appellant before the Tribunal it 
was submitted that it was giving uni- 
forms to its watchmen, drivers. swee- 
pers, canteen workers and such other 
workmen who were to be provided 
with protective clothing under the 
Factories Act and the Rules framed 
thereunder. It was not considered 
necessary that uniforms should be 
issued to other classes of workers. 


3. The Tribunal was of the 
view that a general demand that all 
workers should be provided with uni- 
forms was not reasonable and was 
contrary to precedents. But it referred 
to the evidence produced on behalf of 
the workers according to which the 
turners and the winders had to do 
such work that their clothes got 
damaged or there was a likelihood of 
their getting damaged. As regards the 
winders it was observed that indus- 
trial operations have become so com- 
plex and complicated that for the 
purpose of determining whether 
turners, welders and winders should 
get clothes because it was likely that 
their clothes will get spoiled on ac- 
count of the nature of work which 


A. ER. 


they were performing, it was the to- 
tality of all operations and circum- 
stances that should be taken into con- 
sideration. This is what the Tribunal 
proceeded to say:—— 


“It may be that if the Turners 
and Winders work at the spot at 
which they are expected to work 
their clothes normally are not likely 
to get soiled. This however does not 
mean that the chances of their 
clothes getting soiled or damaged dur- 
ing the course of work which they 
perform, are far fetched or too re- 
mote.” 


The Tribunal also referred to the 
other evidence produced and all the 
other circumstances and was of the view 
that considering the nature of the 
work which these three categories of 


workmen were performing and the 
type of machines with which they | 
were dealing there was no 
scope for contending that the 
possibility of the clothes of 
these workmen getting soiled or 
damaged was too remote or far fetch- 
ed. The Tribunal, therefore, held 
after also taking into consideration 


the additional financial burden in- 
volved in- supplying uniforms to these 
categories of workmen that it was 
most unreasonable to deny the supply 
of uniforms to them. 


4, The sole argument of Mr. 
Shroff for the appellant is that there 
was hardly enough evidence on which 
any conclusion could be based that 
Turners, Winders and Welders were 
doing such kind of work that their 
clothes were likely to get soiled or 
damaged and therefore there was no 
question of making a direction that 
uniforms be supplied to them. At any 
rate, according to him, there was not 
a shred of evidence that the Welders 
were doing any such work which in- 
volved even the remote possibility of 


their clothes being spoiled in any 
manner. It is pointed out that the 
winders had to sit ina chair and 


operate the machines which were of 
such type that their clothes could 
never get soiled or damaged. We do 
not think that any case has been made 
out for interference by this court on 
the point which the special leave was 
granted. In the first place the Tribu- 
nal has taken into consideration not 
only the oral evidence but also all the 
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other relevant circumstances. Secondly 
‘as laid down in Hindustan Antibiotics 
Ltd., v. The Workmen, (1967) 1 LLJ 
114 = (AIR 1967 SC 948) that Art. 136 
is couched in widest terms, it 
is necessary for the Supreme Court to 
exercise its discretionary jurisdiction 
only in cases where awards are made 
in violation of the principles of natural 
justice or raise an important principle 
of industrial law requiring elucidation 
and final decision by the Supreme 
Court or disclose such other excep- 
tional or special circumstances which 
mérit the consideration of the Supreme 
Court. In our judgment this case is 
not of the type which falls within 
those classes of cases which, according 
to the law laid down by this Court, 
calls for any interference.. 


5. In the result the appeal 
fails and it is dismissed with costs. 


Appeal dismissed. 


AIR 1973 SUPREME COURT 2121 
(V 60 C 346) 
(From: Rajasthan)* 
D. G. PALEKAR AND A. 
ALAGIRISWAMI, JJ. 
The State of Rajasthan and 


another, Appellants v. Shri Rajendar 
Singh, Respondent. 


Civil Appeal No. 1252 of 1967, 
D/- 4-5-1973. 


i Index Note:— (A) Central Civil 
Service Regulations, Arts. 465-AA, 
349-AA — Police personnel other than 
officers of Indian Police and Deputy 
Superintendents cannot be compul- 
sorily retired under Art. 465-AA. 
(X-Ref: — States Reorganisation Act 
(1956), S. 115 (7), Proviso). 


Brief Note:——- (A) For the appli- 
cation of Article 349-AA, it is essen- 
tial that the Officer must belong to a 
service or hold a post specifically 
mentioned in Art. 349-A. The police 
personnel, other than the officers of 
Indian Police and Deputy Superinten- 
dents, are not governed by Arti- 
cle 349-AA. A member of such per- 
sonnel, therefore, cannot be compul- 
sorily retired before the date of his 


*(Writ Petn. No. 162 of 1966 (Raj.)). 
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superannuation under Art. 465-AA. 
(Paras 10 and 11) 


There being no rule under Cen- 
tral Civil Service Regulations provid- 
ing for compulsory retirement of such 
person, it was held that his retire- 
ment under the Rajasthan Civil Ser- 
vice Rules would amount to varying 
his conditions of service to his disad- 
vantage within proviso to Section 115 
(7) of the States Reorganisation Act 
(1956) and since there was no previ- 
ous approval of the Central Govern- 
ment, the order of compulsory retire- 
ment was liable to be quashed. f 

(Para 12) 
Cases Referred: Chronological Paras 


Civil Writ Petn. No. 355 of 1962, 
D/- 29-3-1966, Karam Chand 
Bhandari v. State of Rajasthan 

2, 4 


The following Judgment of the 
Court was delivered by 


PALEKAR, J.:-— This is an ap- 
peal by the State of Rajasthan from 
an Order passed by the High Court 
of Rajasthan in Civil Writ Petition 
No. 162 of 1966. By this order the 
High Court quashed the- Order of the 
State Government dated August 27, 
1965 directing the compulsory retire- 
ment of the respondent from service 
with effect from December 2. 1965 on 
completion of 25 years’ qualifying 
service under Rule 244 (2) of the 
Rajasthan Service Rules, 1951. 


2: The respondent had been 
appointed as a Constable in the State 
of Ajmer on the 8th November, 1939 
in the Force then known as His Ex- 
cellency the Crown Representative’s 
Police. On the 1st January, 1947 he 
was promoted as a Head Constable in 
that Force. After Independence the 
Police Force was designated as Cen- 
tral Reserve Police. By an Order 
Gated December 25, 1951 the respon- 
dent was promoted to the rank of 
Sub-Inspector and was transferred to 
the Government Railway Police, 
Ajmer and continued in the said post 
upto March 16, 1953. Thereafter he 
was selected for training to the then 
Aimer Armed Constabulary which was 
raised onlinesofthe Central Reserve 
Police but he continued to hold his 


. substantive post of Sub-Inspector in 


the Aimer Armed Constabulary Force. 
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Later he was asked to officiate in the 
post of Inspector in the said Force 
and held the post upto the year 
1956. On reorganization in 1956 Aj- 
mer, which was a part ‘C’ State, was 
integrated into the State of Rajasthan. 
Later he was reverted from his offi- 
ciating post of Inspector of Police to 
the post of Sub-Inspector against 
which Order the respondent made re- 
presentations to the Government. 
Thereafter, successive departmental 
enquiries were held against him but 
by. an Order dated July 27, 1965 he 
was granted a selection grade promo- 
tion retrospectively with effect from 
December .26, 1962. On August 27, 
1965 he was served with a notice 
directing his compulsory retirement 
from December 2, 1965. The respon- 
dent was at that time 46 years of age 
which was not the age of superannu- 
ation. The respondent filed the Writ 
Petition, out of which the present 
appeal arises, complaining that the 
Rule for compulsory retirement, 
namely Rule 244 (2) of the Rajasthan 
Service Rules, 1951, did not apply to 
him and, therefore, the termination 
of his service was unconstitutional. 
The High Court accepted his conten- 
tion relying upon a previous decision 
of that Court in Karam Chand Bhan- 
dari v. State of Rajasthan, Civil Writ 
Petn. No. 355 of 1962, D/- 29-3-1966 
(Raj). 


3. It is contended on behalf 
of the State that the High Court 
should have held that Rule 244 (2) of 
the Rajasthan Civil Service Rules, 
1957 applied to the respondent and, 
in any case, even under the Central 
Civil Service Regulations the State 
Government was entitled to retire 
see compulsorily on the date afore- 
said. 


- 4, The respondent was absorb- 
ed in the State Service after the 
states Reorganization Act, 1956. The 
question is by what service rules he 
was governed after his absorption. 
Ajmer was a Part C State before 1956 
and the respondent belonged to that 
state Service. Some vague reference 
was made to Ajmer State Rules but 
neither side was able to tell us what 
those rules are. It appears from the 
Judgment in Civil Writ Petn. No. 355 
, of 1962, D/- 29-3-1966 (Raj) referred 
to above that employees similar in 


A.B. 


position to that of the respondent were 
governed by the Central Civil Service 
Regulations. Learned counsel for the 


. State argued on the assumption that 


these latter rules applied to ex-Ajmer 
State officers before they were absor- 
bed in the State of Rajasthan in 1956. 
At the time of the absorption, there 
were in existence in the State of 
Rajasthan rules named Rajasthan Ser- 
vice Rules, 1951. It is obvious that un- 
less the Rajasthan Service Rules, 1951 
were made specifically applicable to 
the respondent he would continue to 
be governed by the Central Civil 
Service Regulations. That is clear 
from S. 115 of the States Reorganiza- 
tion Act, 1956. Sub-section (7) of that 
section provides. 


“Nothing in this section shall be 
deemed to affect after the appointed 
day the operation of the provisions of 
Chapter I of Part XIV of the Consti- 
tution in relation to the determination 
of the conditions of service of persons 
serving in connection with the affairs 
of the Union or any State: 


Provided that the conditions of 
service applicable immediately before 
the appointed day to the case of any 
person referred to in sub-section (1) 
or sub-section (2) shall not be varied 
to his disadvantage except with the 


previous approval of the Central 
Government.” ` 
5. It will thus be seen that 


the Rajasthan Service Rules, 1951 did 
not automatically apply to the res- 
pondent. The respondent affirmed 
that the Central Civil Service Regu- 
lations continued to govern his ser- 
vice conditions and it is his conten- 
tion that under those Regulations 
there was no power in the State Gov- 
ernment to retire him compulsorily. 
And if the conditions of service appli- 
cable immediately before the re- 
organization were to be varied to his 
disadvantage, this could be done only 
with the previous approval of the 
Central Government. It is not shown 
to us that any such approval of the 
Central Government had been obtain-. 
ed. If. as the respondent contends, 
there was no rule under the Central 
Civil Service Regulations which pro- 
vided for compulsory retirement, his 
compulsory retirement under the 
Rajasthan Rules would amount to 
varying to his disadvantage the condi- 
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tions of his service and hence the 
order was invalid. That position is 
not seriously contested on behalf of 
the State. ) 


State of Rajasthan v. Rajendar 


6. A reference was made to 
Rajasthan Service (Protection of Ser- 
vice Condition) Rules, 1957. But ap- 
parently these rules which merely 
deal with the scales of pay, dearness 
allowance and leave and pension rules, 
though issued by the Central Gov- 
ernment, do not contain any provision 
with regard to compulsory retirement. 
Therefore, the respondent is right in his 
submission that the necessay approval 
under the provisions of Section 115 
had not been obtained. 


7. Therefore, the only question 
which remains to be considered 
is whether under the Central Civil 
Service Regulations the respondent 
could be compulsorily retired before 
the date of his superannuation. No 
specific rule was brought to our notice 
which authorised such action. Mr. 
Jain for the State, however, invited 
our attention to Articles 349-A, 
349-AA, 465-A and 465-AA of the 
above regulations and his contention 
was that the respondent could be com- 
pulsorily retired in view of Note be- 
low Article 465~AA read with cl. (2) 
of that Article. Article 465-AA reads 
as follows: 

“For officers referred to in Arti- 
cle 349-AA the rule for the grant of 
retiring pension is as follows:— 


(1) An officer is entitled, on his 
resignation being accepted, to a retir- 
ing pension after completing qualify- 
ing service of not less than 30 years. 


(2) A retiring pension is also 
granted to an officer who is required 
by Government to retire after com- 
pleting 25 years’ qualifying service 
or more. 

Note.— Government 
absolute right to retire any officer 
after he has completed 25 years’ 
qualifying service without giving any 
reasons, and no claim to special com- 
pensation on this account will be en- 
tertained. This right will not be exer- 
cised except when it is in the public 
interest to dispense with the further 
service of the officer.” 


retains an 


8. If this Article applied to 
the respondent, it is possible to argue 


(Palekar J.) ([Prs, 5-9} S. C. 2123 


for the State that it had the autho- 
rity to retire him compulsorily after 
completion of 25 years of qualifying 
service. But as the Article itself 
shows it applied to officers referred 
to in Article 349-AA. That Article is 
as follows: 


“849AA. Article 349-A does not 
apply to an Officer (1) who entered 
Government service on or after the 
lst October, 1938 or (2) who having 
entered such service before that date, 
did not hold a lien on a permanent 
pensionable post before that date or 
(3) who is transferred on or after the 
lst October, 1938 permanently from 
service under a State Government or 
a Local Fund administered by Gov- 
ernment to service under the Presi- 
dent and did not hold alien or a 
suspended lien on a permanent pen- 
sionable post under the State Govern- 
ment or the Local Fund before that 
date. 


In the case of such officers the 
rules in Article 465-AA...... replace 
the rules in Articles 465, 465-A...... ” 
It is clear from the above Article 
that Article 349-AA excludes certain 
category of officers to whom normal- 
ly Article 349-A applied and to this 
category of officers Article 465-AA 
applied and not Articles 465 and 465A. 
The latter two Articles applied to the 
officers described in Article 349-A 
who had not been excluded therefrom 
under Article 349-AA. 


9, Article 349-A is as follows: 


“(1) The rule in Article 
eds applies to officers (other than Mi- 
litary Officers and members of the 
Indian Civil Service) appointed sub- 
stantively to the service or the ap- 
pointments specified below who:— 

(a) joined these appointments 
after 29th August, 1919, or 


(b) were in service on the 29th 
August, 1919 but have definitely 
elected in writing with the permis- 
sion of Government to come under 
them.” i 
Then follows a long list of depart- 
ments, services and posts to which 
Article 349-A applied. One of them is 
the Police Department and the entry 
is as follows: 


The Police Department—officers 
of Indian Police, and Deputy Superin- 
tendents. 
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10. The above will show that 
Article 349-A applied to the appoint- 
ments in the Police Department but 
those appointments must be officers 
of Indian Police and Deputy Superin- 
tendents. Other Police personnel in 
the Police Department were not gov- 
erned by Article 349-A. The respon- 
dent though appointed in the Police 
Department did not hold such a post 
and, therefore, Article 349-A had no 
application. 


1i. Therefore, since Art. 349-A 
did not apply to an appointment like 
that of the respondent, Art. 349-AA 
also did not apply to him because for 
the application of the latter Article 
it is essential that the officer must be- 
long to a service or hold a post spe- 
cifically mentioned in Art, 349-A. The 
respondent is, therefore, right in con- 
tending that Article 349-AA does not 
apply to him and consequently Arti- 
cle 465-AA also. 


12. We thus come to the con- 
clusion that there is no Article in the 
Central Civil Service Regulations pro- 
viding for the compulsory retirement 
of a person like the respondent which 
would only mean that he shall retire 
on reaching the age of superannua- 
tion. It is not the case that the res- 
pondent who was 46 years old at the 
time of the Order had reached the 
age of superannuation, To apply to 
him the Rajasthan Civil Service Rules, 
1951 for the purpose of compulsory 
retirement would amount to varying 


-ibis condition of service to his disad- 


vantage and since there was no previ- 
ous approval of the Central Govern- 
ment, the Order of the State Govern- 
ment must be held to be bad. The 
High Court was, therefore, right in 
allowing the respondent's petition and 
the present appeal fails. 


13. 


The appeal is dismissed 
with costs. í 


Appeal dismissed. 


Ram Lal v. Piara Lal (Alagiriswami J:) 


ALR 


AIR 1873 SUPREME COURT 2124 
(VY 60 C 347) 
(From: Punjab) 


D. G. PALEKAR AND A. ALAGIRI- 
SWAMI, JJ. 


Ram Lal and others, Appellants 
v. M/s. Piara Lal Gobindram and 
others, Respondents. 


Civil Appeal No. 1248 of 1967, D/- 
3-5-1973. 

Index Note: — (A) Civil P. C. 
(1908), S. 60 (1), CL. (ecc) to Proviso 
(as inserted by Punjab Act 7 of 1934) 
— Immunity from attachment or sale 
of main residential house of Judgment- 
debtor — Nature of. 

Brief Note: — (A) If a portion of 
the main residential house is occupied 
by the judgment-debtor himself for 
the purposes of a shop that portion 
does not cease to be a part of such 
residential house. Entire house is ex- 
empt from attachment. Decision of 
Punjab High Court Reversed. (Case 
law discussed). (Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1967 -Punj 53=ILR (1966) 2 

Punj 400, Ude Bhan v. Kapoor 
Chand 
AIR 1963 Punj 205=64 Pun LR 
1081, Punjab Mercantile Bank 
Ltd. v. General Typewriter Co. 5 
AIR 1957 Punj 293 = 59 Pun 
LR 325, Firm Ganga Ram v. 


Firm Jai Ram 4 
AIR 1951 Punj 433, Agha Jafar 
Ali Khan v. Radha Kishan 4 


The Judgment of the Court was 
delivered by 

ALAGIRISWAMI, J.:— This is an 
appeal by certificate against the judg- 
ment of a Division Bench of the Pun- 
jab High Court in a Letters Patent 
Appeal. 

2: The question for decision in 
this appeal depends upon the interpre- 
tation of clause (cec) added to the pro- 
viso to sub-s. (1) of S. 60 of the Code of 
Civil Procedure by Punjab Relief of 
Indebtedness Act 7 of 1984 as amended 
by Punjab Acts 12 of 1940 and 6 of 
1942 exempting from attachment — 

“one main residential-house and 
other buildings attached to it (with 
the material and the sites thereof and 


the land immediately appurtenant 
thereto and necessary for their 
enjoyment) belonging to a judg- 


i 
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ment-debtor other 
culturist and occupied by him: 
Provided that the protection af- 
forded by this clause shall not extend 
to any property specifically charged 
with the debt sought to be recovered.” 
The facts giving rise to this appeal are 
as follows. The appellants are two 
brothers and their sons. They consti- 
tuted a firm called Jahangiri Mal Kalu 
Ram. On 19-11-1956 they were declar- 
ed insolvents and the Official Receiver 
took possession of all their properties 
including the building in dispute. On 
91-11-1956 the appellants filed an ob- 
jection petition under S. 60 of the 
Code of Civil Procedure read with 
Section 4 of the Provincial Insolvency 
Act in respect of taking the possession 
of the building in dispute basing this 
upon clause (ccc) above referred to. 
The Official Receiver contended that 
the property in dispute is not a resi- 
dential house but a shop and that the 
back portion of the building which 
consists of a kitchen and raised plat- 
form ete. for placing water was given 
in trust to the petitioners for residential 
purposes at the time of taking the pos- 
session of the shop. The creditors also 
contended that the property in dispute 
is a shop and not a residential house, 
even though the appellants were ad- 
mitted to be using the back portion of 
the shop as their residence. 


3. The Trial Court held that: 

pO: the entire building consists 
of two distinct units, the one opening 
in the chowk of the mandi being dis- 
tinct business premises as a shop while 
the other structure on the back there- 
of is exclusively a residential house. 
The unit which is a shop has the main 
hall which has two apartments on ac- 
count of the arched columns in the 
middle, and the kotha immediately be- 
hind the said hall. I consider this 
kotha to be an integral part of the 
shop because there is no indication at 
the spot that it was an essential part 
of the residential house. To the con- 
trary, the staircase leading from the 
hall on to the roof of that kotha and 
the steps from the roof on that kotha 
leading to the roof of the hall and to 
the room on a portion thereof, show 
that the said kotha is an integral part 
of the shop itself. The two units be- 
ing the property of the same persons 
naturally we would expect connecting 
doors between these two units.” 


than an agri- 
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[Prs. 2-4] S. C. 2125 


He, therefore, upheld the objection 
petition of the appellants in respect of 
the portion BCDE in the plan and the 
upper storey thereon and dismissed it 
in respect of the rest of the building. 
On appeal by the insolvents the learn- 
ed District Judge of Hissar held that 
there was no manner of doubt that the 
building in question is the main resi- 
dential house of the insolvents and 
allowed the appeal. On appeal by the 
creditors a learned Single Judge ob- 
served: E: 

“Accepting the finding of the In- 
solvency Judge that the shop has a 
separate access of its own it cannot be 
denied that the residential portion is 
connected with it. The shop is in the 
ground floor and there is an opening 
in the Mandi but it is connected with 
the residential portion on the same 
floor. The other portion of the build- 
ing is entirely devoted to residential 
purposes.” 

In the résult he held: 

“It is only a portion of the ground 
floor which has been used for shops. 
In my opinion, the view adopted by 
the lower appellate court is in con- 
formity with the intent and language 
of the Legislature and is also in accord 
with the authorities of this:’Court.” 


On a further appeal under the Letters 
Patent the Division Bench purporting 
to follow the Full Bench decision of 
that Court in Ude Bhan v. Kapoor 


Chand, ILR (1966) 2 Punj 400= 
(AIR 1967 Punj 53) where it was 
held that if out of the main 


residential house belonging to a non- 
agriculturist judgment-debtor a por- 
tion is let out by him to a tenant, the 
whole house could not be said to be 
in his occupation, allowed the appeal 
and set aside the judgments of the 
learned Single Judge as well as the 
District Judge and restored the order 
of the Insolvency Judge. 


4, We have carefully consider- 
ed the facts of this case and are in 
agreement with the view of the 
learned District Judge as well as 
the learned Single Judge of the 
High Court that the building is 
a single one with a portion of 
it in the downstairs being used as 
a shop. That portion opens on the 
chowk Mandi Dabwali and there is 
another opening for regular entrance 
from a public street. There is no evi- 
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dence that any portion of the upstairs 
is being used for the purpose of the 
shop. Therefore, there is no warrant 
for the finding of the Insolvency Judge 
that the building is in two distinct 
portions. Indeed the learned Judges of 
the Division Bench did not differ from 
the finding of the first appellate court 
and the second appellate court on this 
point. They seem to accept this find- 
ing and proceed on that basis. Their 
reasoning was that if a portion of the 
main residential house of a judgment- 
debtor ceases to enjoy immunity from 
attachment, in case that portion is let 
out by the judgment-debtor to a te- 
nant, it would necessarily follow that 
the shop portion of a building, the 
other part of which is being used for 
residential purpose would not be ex- 
empt from attachment. It appears to 
us that this conclusion does not fol- 
low from the judgment of the Full 
Bench or from the language of the 
statute. It is obvious that what clause 
(ccc) exempts is the main residential 
house. There is no doubt that the 
building is the main residential house 
of the insolvents. The judgment of 
the Full Bench proceeds on the basis 
that when a portion of even a main 
residential house is let out to a tenant 
by the judgment-debtor that portion 
is not occupied by him and as 
occupation of the residential house 
by the judgment-debior is one of 
the requirements of the statute 
in order to qualify for exemption 
from attachment the portion let out 
cannot be said to be occupied by the 
judgment-debtor and therefore does 
not qualify for exemption. Therefore, 
the decision of the Full Bench gives no 
guidance in interpreting the question 
that has to be considered in this case. 

5. The question for decision in 
this case is whether if a portion of the 
residential house is occupied by the 
judgment-debtor himself for the pur- 
poses of a shop that portion ceases to 
be part of the residential house. It ap- 
pears to us clear that it does not. In 
the circumstances and social condi- 
tions of this country it would be dif- 
ficult to justify the conclusion that 
where a part of a residential house is 
used in connection with the business 
or profession of the owner of that 
house that portion ceases to be part of 
the residential house. As is well- 
known, very often a lawyer might 
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have his office room in his house, a 
doctor might have a consulting room 
in his house, an advocate’s library 
might occupy one of the rooms of his 
house. The room where the lawyer 
works or his library is located cannot 
be said to cease to be part of his resi- 
dential house. The Punjab High Court 
has taken the same view at least from 
the year 1951. In Agha Jafar Ali Khan 
v. Radha Kishan, AIR 1951 Punj 433, 
it was held that 


“where the whole building is be- 
ing used for the purposes of residence, 
the mere fact that there is a shop on 
the ground floor will not convert the 
building into sometzaing different from 
a residential house.” 

The judgment of the Full Bench men- 
tions that it is not clear in that 
case whether the shop portion of the 
building was in the possession of the 


judgment-debtor or was rented 
out by him. A careful reading 
of the judgment shows that there 


was no question in that case of 
the shop portion of the building be- 
ing in the possessicn of anybody ex- 
cept the owner. In Firm Ganga Ram 
v. Firm Jai Ram, AIR 1957 Punj 293 
where the ground floor of a building 
with three floors was being used for 
commercial purposes and the first and 
the second floors for residential pur- 
poses it was held that the judgment- 
debtors can claim immunity from at- 
tachment or sale, with respect to the 
entire house under the provisions of 
Section 60 (1) clause (ccc), where it is 
the only residential house belonging 
to them and occupied by them. It is 
instructive to refer to a portion of the 
discussion: 

“The conditions in our country 
are such which admit of a composite 
user of the same building. A part of 
the same house is used for dwelling, 
and the other part is meant for com- 
mercial or business purpose and some- 
times even the latter portion, parti- 
cularly after the business hours, is 
used for dwelling. 

eee Having regard to the mode 
of living of the people in this country, 
their habits and customs, it is not 
possible generally to designate a par- 
ticular building as ore, which is used 
exclusively for a residential purpose 
in contradistinction to a commercial 
purpose. 
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ans On this basis, residential 
building of a medical practitioner, will 
not be exempt from liability to attach- 
ment or sale, if in a portion he recei- 
ves or treats his patient. 


“Similarly, where in his house, an 
iron-smith works on his forge, a shoe- 
maker makes shoes on his last, a pot- 
ter turns his wheel, or any other arti- 
san spreads his tools, to make a living 
or a petty trader keeps his wares for 
sale, according to the interpretation, 
which the learned counsel for the res- 
pondent, asks me to put on the words 
occurring in the Code, the provisions 
will be powerless.in extending any 
effective protection. This construction 
will result in defeating the very pur- 
pose of the law.” 

We completely agree with the learned 
Judge’s observations. It is interesting 
to note that in Punjab Mercantile 
Bank Ltd. (in liquidation) Jullundur 
City v. General Typewriter Co. Jul- 


lundur City, 64 Pun LR 1081= 
(AIR 1963 Punj 205 Tek Chand, J. 
who gave the above judgment 
held that where the judgment- 


debtor was residing in the greater part 
of the house two chabaras on the first 
floor let out to tenants were not ex- 
empt from attachment and sale. To 
the same effect is the judgment of the 
Full Bench relied on by the Division 
Bench in this case. Tek Chand, J. has 
kept clear in his mind the distinction 
between a case where a portion of the 
residential house is let out and a por- 
tion used by the owner himself, though 
for a purpose other than residential. 
Such use does not make the residen- 
tial house cease to be a residential 
house or the portion so used as not 
part of the residential house. 

6. There is no doubt that this 
was the main residential house of the 
insolvents and it was occupied by 
them. The facts of the case bring it 
squarely within the scope of the sec- 
tion and the whole building is, there- 
fore, exempt from attachment. 

7. The appeal is, therefore, al- 
lowed, the judgment of the Division 
Bench set aside and the judgments of 
the learned Single Judge and the 
learned District Judge are restored. 
The respondents will pay the appel- 
lants’ costs. 

Appeal allowed. 


Jagdish Chander v. State of Delhi 
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AIR 1973 SUPREME COURT 2127 
(V 60 C 348) 
(From: Delhi) 


K. K. MATHEW AND I. D. DUA, JJ. 


Jagdish Chander, Appellant v. 
State of Delhi, Respondent. 


Criminal Appeal No. 20 of 1970, 
D/- 3-5-1973. 

Index Note: — (A) Constitution of 
India, Art. 136 — Appreciation of evi- 
dence by Supreme Court — Extent. 


Brief Note: — (A) Where the 
three Courts below reached a concur- 
rent conclusion that the accused was 
rash and negligent in doing a parti- 
cular act, the Supreme Court would 
not examine the correctness of the 
conclusion by reappraising the evi- 
dence when no serious legal infirmity 
was shown. (Para 7) 


Index Note: — (B) Penal Code 
(1860), S. 304-A — Concurrent find- 
ing as to rash and negligent driving of 
accused being proximate cause of 
death — Interference by Supreme 
Court in appeal by special leave. (X- 
Ref: Constitution of India, Art. 136). 


Brief Note:—-(B) Where after the im- 
pact of collision between a truck and 
an auto-rickshaw, a much lighter 
vehicle, the latter must have been so 
pushed as to make its driver lose all 
control of the rickshaw and, conse- 
quently, it could be contended with a 
certain amount of reason that the death 
of the child due to the dash of the 
rickshaw subsequent to the collision 
was an indirect result and not a direct 
result of the rash and negligent driv- 
ing of the rickshaw, the Supreme 
Court declined to interfere with the 
concurrent conclusion of the three 
Courts below that the death was the 
direct result of the rash and negligent 
driving of the rickshaw on the pecu- 


liar facts and circumstances in the 
instant case. (Para 8) 
Index Note: —— (C) Penal Code 


(1860), S. 304-A — Sentence — Miti- 
gating circumstances. 


Brief Note: —- (C) Where the 
drivers of a truck and an auto-rick- 
shaw were both to blame for the col- 
lision that took place between them 
before the  auto-rickshaw dashed 
against a child and the proceedings 
against the driver of the rickshaw 
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went on for 8 years, the Supreme 
Court reduced the sentence- of impri- 
sonment for 6 months to the period of 
three weeks of inprisonment already 
undergone. (Para 9) 


The Judgment of the Court was 
delivered by 


DUA, J.:— Jagdish Chander ap- 
pellant has preferred this appeal by 
special leave from the judgment and 
order of the High Court of Delhi dated 
September 11, 1969 dismissing the ap- 
pellant’s revision from the judgment 
and order of the learned Additional 
Sessions Judge, Delhi dated Septem- 
ber 7, 1966 dismissing his appeal 
against the order of a Magistrate Ist 
Class, New Delhi dated April 30, 1966 
convicting him for an offence under 
S. 304-A, LP.C. and sentencing him to 
rigorous imprisonment for six months 
and a fine of Rs. 500/-. 


2. The occurrence giving rise 
to these criminal proceedings against 
the appellant took place on April 20, 
1965 at about 8.50 a.m. According to 
the prosecution version, the appellant 
was driving his auto-scooter rickshaw 
No. DLR 5614 and was proceeding 
from the side of Yusaf Sarai when 
near the D.T.U. Bus Stand Engineer- 
ing College Hauz Khas IIT. he sud- 
denly turned to his right towards 
Mehrauli Road. Apparently, he wanted 
to turn back and reverse his direction. 
A truck No. DLG 8468 driven by one 
Labh Singh was coming from the op- 
posite direction, that is, from Mehra- 
uli side. It is said that the appellant 
turned to his right suddenly without 
giving any signal and without paying 
any heed to the traffic on the right. 
The result was the accident giving rise 
to the present criminal proceedings. 
The front bumper on the left side of 
the truck struck the rear left side of 
the body of the appellant’s scooter- 
rickshaw. As a result of this impact 


the appellant lost control of his 
scooter-rickshaw and swerved to 
the right and after crossing the 


edge of the road, crashed into a tree 
under which Smt. Vidya Sharma was 
standing with her baby in her arms 
and her brother Sat Pal standing by 
her side. On being hit by the appellant’s 
scooter-rickshaw, Smt. Vidya Sharma 
could not keep control over her baby 
who fell down on the ground and 
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received injuries. Smt. Vidya Sharma 
and Sat Pal also sustained simple hurts 
but the injuries suffered by the baby 
were serious and indeed they proved 
fatal resulting in the child’s death, in 
the hospital soon after the occurrence 
in question. 


3. Both, Labh Singh, driver of 
the truck and the appellant, were 
challaned and convicted by the learn- 
ed Magistrate under Section 304A, 
ILP.C. The trial court sentenced both 
of them to rigorous imprisonment for 
6 months each and also to a fine of. 
Rupees 500/- each and in de- 
fault of payment of fine they 
were both directed to undergo 
further rigorous imprisonment for 
2months each. Out of the fine, if 
realised, Rs. 500/~ were directed to be 
a to the parents of the deceased 
child. 


4. Both the convicted drivers 
appealed to the Sessions Court. The 
learned Additional Sessions Judge, 
somewhat surprisingly, allowed the av- 
peal of Labh Singh holding that he 
was not in a position to stop the truck 
instantaneously with a view to avoid 
the collision of the two vehicles be- 
cause the appellant had all of a sud- 
den brought his vehicle in front of 
the truck after taking a turn at a 
high speed. The Addl. Sessions Judge 
also observed that the back portion of 
the appellants scooter-rickshaw was 
not seriously damaged by the impact 
with the truck and the vehicle remain- 
ed in a normal functioning condition. 
On this premise, the appellate. Judge 
took the view that it was in order to 
save himself that the appellant took 
his vehicle towards the kacha side of 
the road in a state of utter confusion, 
his vehicle having got out of his con- 
trol. In spite of this, however, accord- 
ing to the appellate Court, Jagdish 
Chander was in a position to avoid 
hitting Smt. Vidya Sharma. The scoo- 
ter-rickshaw, to use the words of the 
Addl. Sessions Judge, “was not thrown 
towards the tree because of the vio- 
lent push given by the truck but...... 
it was actually driven by the accused 
Jagdish Chander towards the direction 
where Smt. Vidya Sharma and her 
brother were standing’. The entire 
occurrence in this case, according to 
the Sessions Judge, had taken place 
as a result of the rashness or negli- 
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gence of the appellant because he had, 


; decided to take a turn in a sudden 
manner at a high speed in the middle 
of the road and that in spite of the faci, 
that he had seen the truck of the ac- 
, cused coming towards him from a dis- 
tance of less than 30 yards. The dri- 
ver of the truck was considered by 
- the Addl. Sessions Judge. to be within 

his right to drive the vehicle on Meh- 
rauli Road at the speed of 30 to 49 
miles per hour. At the time of tne 
occurrence in question when driving 
_his truck at this speed, Labh Singh 
was considered not to be in a position 
to avoid the collision. The sentence on 
the appellant was upheld by the ap- 
pellate Court and it was directed that 
the fine, if paid by him, should be 
. paid by way of compensation to the 
parents of the deceased child. 


5. On. revision, a learned sin- 
“gle Judge of the High Court Eea 
to the evidence of Asa Nand, P.W. 
Vidya Sharma P.W. 11 and Sat bar 
P.W. 12, the three witnesses on whom 
the two courts below had placed reli- 
ance. After referring to the relevant 
“version given .by these three witnesses 
and also after’ noticing what the Motor 
“Vehicles Inspector had said about the 
damage done to the appellant’s auto- 
rickshaw and to the truck in question, 
“the High Court observed that the road 
between Yusaf Sarai and Mehrauli had 
not much traffic, particularly in the 
early hours of the morning. Vehicles 
could, therefore, be expected to be 
“driven on that road at a fairly high 
speed. The appellant’s act in taking a 
sudden turn on that road without en- 
‘suring that there was no vehicle com- 
ing from the opposite direction was, 
“however, considered to be a rash or 
“negligent actanditwas this act which 
resulted in the impact between the 
` truck and the appellant’s auto-rick- 
Shaw and this impact was the direct 
and proximate cause of the death of 
“Smt. Vidya Sharma’s child and of the 
injuries caused to her and to her 
‘brother Sat Pal. So holding, the ap- 
pellant’s conviction and sentence were 
‘confirmed by the High Court. 


6. In this Court it was strenu- 
‘ously contended that the courts 
below had approached the case 
‘from an erroneous point of view 
and had not read the evidence 
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-not much traffic on Mehrauli 
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correctly. The appellate court--and 
the High Court, according to the 


submission, also erroneously absolyed 
the driver of the truck who had no 
justification for driving at a fast speed, 
even if it be in the early hours of the 
morning. According to the appellant’s 
learned counsel, 8.50 a.m. in the month 
of April cannot be described as early 
hours of the morning, it being added © 
that there is no evidence on the record 
showing that at that time there was 
Roaa. 
The High Court was also not right in 
observing that vehicles could be ex- 
pected to~be driven at a fairly fast 


.speed, argued the counsel, adding that 


if the vehicles could be expected -to 
be driven at a fast speed, then the ap- 
pellant should also have been held 
justified in driving his auto-ricksnaw 
at a fast speed. The appéllant’s case 
should in that event have also been 
considered with leniency. Particular 
stress was laid on the contention that 
the unfortunate death of the child 
could on no rational or logical reason- 
ing be considered to be the direct and 
natural result of the collision between 
the truck and the rickshaw; in other 
words, this collision was not -the pro- 
ximate and immediate cause of the un- 
fortunate death of the child. Our at- 
tention was also invited by the appel- 
lant’s counsel to the evidence for show- 
ing that it was the truck driver and 
not the appellant who was to blame 


‘for this accidental collision. 


7. After going through the 
record to which our attention was 
drawn, we cannot help observing that 
the investigation -into the offence in 
question was not conducted on scien- 
tific lines and it. leaves much : to be 
desired. Our attention was not drawn 
to any material on the record showing 
if the tyre marks of the two vehicles 
on the road were carefully examined 
with the object. of finding out ` tne 
approximate speed and ‘the manner of 
application of brakes at the time .of 
the collision. Nor were photographs 
taken of the position of the site soon 
after the unfortunate occurrence which 
is usually done in the course of effi- 


cient investigations. Our atterition. was 


no doubt drawn to the site-plan, Ext. 
P.W. 9A which purports to show that 
the two vehicles in question which 
were: coming from opposite directions, 
started swerving to their right 
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presumably on seeing ‚each § other 
and that the collision took place 
at point ‘A’ from where the truck 
drove straight on the road, while the 
auto-rickshaw was driven towards its 
right to the point ‘B’ where Smt. 
Vidya Sharma was standing with her 
baby in her arms and her brother by 
her side. This plan, however, seems to 
be a rough plan. Our attention was 
not invited to any statement of the 
witnesses explaining at whose instance 
various notings were made on this 
plan. So far as the witnesses deposing as 
having seen theoccurrence in question 
are concerned, their evidence has ai- 
ways to be carefully scrutinised þe- 
cause such witnesses only observe ac- 
cidents after their attention is drawn 
to the impact resulting from the col- 
lision. Their statement about the 
events immediately preceding the oc- 
currence are generally and to a very 
large extent influenced by what they 
imagine must have happened. After 
looking at the plan and going through 
the evidence to which our attention 
was drawn, one forms an impression 
that both the truck driver and the 
appellant were equally guilty of rash 
and negligent driving. But since the 
driver of the truck has been acquitted 
by the learned Addl. Sessions Judge 
and no appeal was preferred against 
his acquittal, we have to take his ac- 
quittal to be final. According to the 
findings of the three courts below the 
appellant suddenly turned to the right 
without paying proper heed to the 
truck coming from the opposite direc- 
tion and in doing so he was both rash 
and negligient. Under Article 136 of 
the Constitution we should not like to 
appraise the evidence for ourselves to 
see how far the concurrent conclusion 
of the three courts below upholding 
the appellant’s act as rash and negli- 
gent is justified. The argument raised 
before us on behalf of the appellant on 
this point relates only to the apprecia- 
tion of evidence and no serious legal 
infirmity was brought to our notice. 


8. The question, however, re- 
mains if the death of the baby in 
Smt. Vidya Sharma’s arms was 
the proximate, direct and immedi- 
ate consequence of the appellant’s 
rash and negligent driving. Look- 
ing at Exht. P.W. 9A, it does appear 
lthat after the impact between the 
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heavy vehiclé like a truck and a very 
much lighter auto-rickshaw, the latter 
must in all probability, have been so 
pushed as to make its driver lose all 
control of the rickshaw. In such cir- 
cumstances it could, no doubt, have 
been contended with a certain amount 
of reason that the death of the child 
was a remote and indirect result of 
the rash and negligent driving on the 
part of the appellant and not an im- 
mediate, direct, natural and proximaie 
consequence. But the three courts hav- 
ing so held, we do not think this Court 
will be justified in appraising the evi- 
dence for itself on this part of the case 
on the peculiar facts and circumstan- 
ces disclosed on the printed record. 
The appellant’s conviction must, there- 
fore, be upheld in agreement with the 
conclusions of the three courts below. 


9. The more difficult question 
seems to be one of sentence in the 
present case. The accident took place 
on April 20, 1965, the trial Court con- 
victed the appellant on April 30, 1966 
sentencing him to rigorous imprison- 
menti for 6 months and to a fine of 
Rs. 500/-. His appeal was dismissed by 
the Addl. Sessions Judge on Septem- 
ber 7, 1966 and his revision was dis- 
allowed on September 11, 1969. He 
was ordered to be released on bail by 
this Court on February 2, 1970. We 
are’ now in May 1973. The criminal 
proceedings against the appellant have 
thus gone on since April, 1965 which 
means a little more than 8 years. The 
circumstances in which the collision 
between the truck and the appellant’s 
scooter occurred seems prima facie to 
suggest that they (their drivers) were 
both to blame. Penalties designed to 
deter crime should be guaged so far 
as possible to the degree of social dan- 
ger that is represented by the crime 
and its repetition. To send the appel- 
lant back to Jail to serve the sentence 
of 6 months after 8 years seems to us 
to be highly unjust for the kind of 
offence which has been upheld against 
him by the three courts below. It is 
unlikely to have any reformatory ef- 
fect on him. Harassment of a criminal 
trial for more than 8 years and the 
expense which he must have incurred.; 
in our opinion, can legitimately be! 
taken into account when considering) 
the question of sentence to be imposed 
by this Court at this point of time. 
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The appellant is stated to have served 
out only three weeks of imprisonment 
but on a consideration of all the reie- 
vant circumstances of the case we 
think it would be just and proper to 
reduce the sentence of imprisonment 
to that already undergone but to in- 
crease the sentence of fine from Rupees 
500/- to Rs. 700/-. Out of the fine, if 
realised, Rs. 500/- should be paid to 
the mother of the deceased child. We, 
however, cannot help expréssing our 
grave concern over the inordinate de- 
lay in the disposal of criminal cases 
including appeals and revisions. If our 
criminal justice is to achieve its real 
purpose and if it isto inspire the con- 
fidence of the people generally causes 
for such delays should be eliminated 
as early as practicable. Law’s delays 
tend to turn justice sour. The appeal 
is allowed in part in the terms stated 
above. 

“Appeal partly allowed. 


AIR 1973 SUPREME COURT 2131 
(V 60 C 349) 
(From: Rajasthan) 
H. R. KHANNA AND I. D. DUA, JJ. 
The State of Rajasthan, Appellant 
v. Tarachand Jain, Respondent. . 


Criminal Appeal No. 24 of 1970, 
D/- 1-5-1978. 

Index Note: — (A) Precedents -- 
Judgment of the earlier Division 
Bench of the High Court is binding in 
subsequent proceedings lof the same 
case. 

Brief Note: —- (A) Where the ear- 
lier Division Bench of the High Court 
in revision, has accepted the position 
that the sanction under S. 6 of the 
Prevention of Corruption Act had, in 
fact, been accorded by the Chief Minis- 
ter of the State and that he was com- 
petent to sanction for the prosecution 
of the accused and it remanded the 
case to the Special Judge, the High 
Court in subsequent appeal against the 
order of the Special Judge after re- 
‘mand, cannot go into the question as 
to whether the sanction had been ac- 
corded by the Chief Minister. The 
judgment ofthe earlier Benchis bind- 
ing on the High Court in disposing of 
the appeal. AIR 1972 SC 1502 and 
1950 AC 458, Rel. on 
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. (Paras 13, 14) 
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Moreover, it was held, that apart 
from the effect of the judgment of 
the earlier Division Bench there was 
positive evidence on the record of the 
case that the sanction for the prosecu- 
tion was accorded by the Chief Miris- 
ter. (Para 15) 


Index Note: — (B) Prevention of 
Corruption Act (1947), S. 6 — Sanc- 
tion for prosecution — Validity of — 
Burden of proof. 


Brief Note: — (B) The burden of 
proof that the requisite sanction had 
been obtained rests upon the prosecu- 
tion. Such burden includes proof that 
the sanctioning authority had given 
the sanction in reference to the facts 
on which the proposed prosecution was 
to be based. These facts might appear 
on the face of the sanction or it might 
be proved by independent evidence 
that sanction was accorded for prose- 
cution after those facts had been placed 
before the sanctioning authority. AIR 
1954 SC 637 and AIR 1948 PC 82 Fol- 
lowed. (Para 17) 


Where the facts constituting the 
offence appear on the face of the san- 
ction accorded by the Chief Minister, 
it is not necessary for the prosecution 
to lead separate evidence to show that 
the relevant facts were placed before 
the Chief Minister. Hence it cannot be 
said that the prosecution has failed to 
prove that the Chief Minister has ac- 
corded his sanction after applying his 
mind to the facts of the case. The fact 
that the Chief Minister signed the san- 
ction for the prosecution on the file 
and not the formal sanction produced 
in the Court, which bears the signa- 
ture of Special Secretary to the Gov- 
ernment, makes no material differ- 
ence. (Para 18) 


Cages Referred: Chronological Paras 


AIR 1972 SC 1502=(1972) 2 SCC 
466, Bhagat Ram v. State of 
Rajasthan 13 

AIR 1970 SC 771=(1969) 2 SCR 
10041970 Cri LJ 759, State of 
Andhra Pradesh v. Kokkilingada 
Meerayya 14, 15 

1964 AC 1254=(1964) 2 All ER 
401, Connelly v. Director of 
Public Prosecutions > 15 

AIR 1954 SC 637=1954 Cri LJ 
1655, Madan Mohan Singh v. 
State of Uttar Pradesh 18 


.2132 S. C. [Prs. 1-2] State of Rajasthan. v. Tarachand (Khanna J.) 


* 1950 AC 458=66 (Pt 2) TLR 254, 
Sambasivam v. Public Prosecutor 
_. Of Malaya 13 
,AIR 1948 PC 82=75 Ind App 30 
=49 Cri LJ 261, Gokulchand 
Dwarkadas v. The King 18 


The following Judgment of tne 
Court was delivered by 


KHANNA, J.:— Tarachand Jain 
. respondent was convicted by ‘Special 
Judge Balotra for an offence under 
Section 161 Indian Penal Code and 
was sentenced to undergo rigorous im- 
prisonment for a period of one yeer 


and to pay a fine of Rs. 1,000, or in. 


‘default to undergo rigorous ipmrison- 
` ment for a further period of six 
months. On appeal the Rajasthan 


High Court set aside the conviction of - 


the respondent on the ground that no 
valid sanction for his prosecution had 
“been proved. All the proceedings 
“against the respondent were quashed 
and the whole trial was held to he 
null and void for want of valid san- 
ction. It was, however, made clear that 
the order of the High Court would not 
bar a subsequent trial of the respon- 
dent on the basis of a valid and prior 
sanction if the State was so advised to 
‘take that course. The present appeal 
has been filed in this Court by the 
. State of Rajasthan on certificate of 
fitness granted by the High Court 
against its above judgment. 


2 The respondent was a mem- 
ber of Rajasthan Administrative Ser- 
vice and was posted at the material 
time as Sub-Divisional Magistrate 
Barmer. It is alleged that between 


- .November 1959 and March 1960 - the 


-respondent accepted illegal gratifica- 
-tion from various parties to the cases 
which were pending before him on 
the pretext of showing undue favour 


-to them. One Hazi Ali Mohammed was | 


an accused in a passport case pend- 
ing before the respondent. Hazi Ali 
Mohammed made a complaint to the 
Deputy Superintendent of Police, Anti 
Corruption Department, Jodhpur on 
March 30, 1960 that the respondent 
had made a demand of bribe from him. 
A trap was accordingly laid during 
the course of which the respondent 
= was stated to have accepted an amcunt 
of Rs. 500 in marked currency notes 
as bribe. Those currency notes were 
thereafter recovered from the posses- 
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sion of- the respondent. During the 
course of investigation, a further sum 
of Rs. 11,450 which was lying con- 
cealed in the respondent’s house was 
also recovered. The respondent had a 
bank balance of Rs. 5,534.68 and he 
used to deposit a major part of his 
salary every month in the bank. The 
respondent was put up for trial on the 
above allegations for offences under 
Section 161 Indian Penal Code and 
Section 5 (2) of the Prevention of Cor- 
ruption Act after sanction for his pro- 
secution had been obtained. The mate- 
rial part of the sanction which was 


‘subsequently exhibited as P. 34 was 
as under: 


GOVERNMENT OF RAJASTHAN 
Appointments (A-III) Department 
-ORDER 


No. F. 19(33) Apptts. (A)/60/Group IIL 
Jaipur, the 6th October, 1960. 

Whereas it has been brought to the 
notice of the Governor of Rajasthan 
that Shri Tara Chand Jain, RAS S/o 
Shri Kesar Lal Jain resident of Panch 
Batti Baxhi Bhawan, Jaipur City, and 
posted at Barmer as Sub-Divisional 
Magistrate has accepted or obtamed 
Rs. 500/- for himself from Shri Hazi 
Ali Mohammed S/o Shri Mari Musal- 
man resident of Village Siyar District 
Barmer accused in case No. 82 of 1959 
and No. 462 of 1969 State v. Shri Hazi 
Ali Mohammed under Sec. 3/6 Indian 
Passport Rules and State v. Hazi Ali 
Mohammed under Section 13/11 Re- 
jasthan Religious Buildings and Plaras 
Act respectively pending in his court 


‘on 30-3-60 at his residence at Barmer, 


as gratification other than legal remu- 
neration aS a motive or reward for 
showing favour to him in the exercise 
of his official functions by extending 
a proviso to decide the cases in his 
favour or by corrupt and illegal means 
or by otherwise abusing his position 
as a public servant has obtained for 
himself pecuniary advantage in the 
form of G. C. notes of Rs. 500/- in 
discharge of his duty and which grati- 
fication of Rs. 500/- was also recover- 
ed from his possession by the Deputy 
Superintendent of Police, Anti Cor- 
ruption Shri Nand Singh in the pre- 
sence of Motbir witnesses, complain- 
ants and Police party, and which acts 
of said Sub Divisional Magistrate are 
punishable under Section 161 I.P.C, & 
5 (1) (d) (2) of P.C. Act, 1947. 
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And whereas it has also been 
brought ‘to the notice of Governor of 
Rajasthan that Shri Tara Chand Jain, 
RAS, Sub-Divisional Magistrate, Bar- 
mer has habitually accepted or obtain- 
ed the following amounts from the. fo!- 
lowing persons in cases against them 
in his Court, as gratification (other 
than legal remuneration) as a motive 
or reward such as is mentioned in 
Section 161 of the Indian Penal Corle. 

x * + 


And whereas from the perusal of 
the facts on the record of this case 
placed before the Governor of Rajas- 
than he is satisfied that there are rea- 
sonable grounds to believe that Shri 
Tara Chand Jain, Sub-Divisional Magis- 
trate has committed the offence within 


the meaning of Section 161 LP.C. and,. 


has also committed the offence of cri- 
minal misconduct in the discharge of 
his duties falling under Sections 5 (1) 
(a) and 5 (1) (d) read with 5 (2) of 
P.C. Act (II of 1947), on the basis of 
facts stated above. 


And whereas there is no other 


ground whatsoever to refuse or with-. 


hold the sanction for the prosecution 
of Shri Tara Chand Jain, 


Now, therefore, in pursuance of 
Section 6 (1) (b) of the Prevention of 
Corruption Act, 1947 the Governor of 
Rajasthan being the competent  utho- 


rity to remove Shri Tara Chand Jain’ 


from his office do hereby accords san- 
ction for the prosecution of the said 
Shri Tara Chand, for the offences 
under Section 161 ILP.C. and S. 5 (2) 
read with Section 5 (1) (a) and 5 (1) 
(d} of P.C. Act, 1947 (No. II of 1947), 
or any other offence or offences 
which may be found to have been com- 
mitted by Shri Tara Chand Jain in 
this connection. 


By ORDER OF THE GOVERNOR 
(A). Sd/ (B). 
(R. D. Thapar) IAS 
Special Secretary to the Government.” 


3. The respondent at the trial 
denied the allegations against him 
about his having demanded or accepted 
bribe. l 


4. The Special Judge examined 
28 prosecution witnesses till August 
18, 1961. On that date the evidence of 
Umraomal, Section Officer, Appoint- 
ment A-III Department, Government 
of Rajasthan had to be recorded. Re- 
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fore, however, the statement of Umra- 
omal could be recorded, the Special 
Public Prosecutor filed an application 
wherein it was stated that on exami- 
nation of the record it had been found 
“that the original sanction of prosecu- ` 
tion though having passed through the 
various requisite processes of the Gov- 
ernment is laconic in the absence of 
specific approval of the Governor of 
the State in writing which is requi- 
site under Section 6 of the Prevention 
of Corruption Act, 1947”. It was sug- 
mitted that the said ‘lacuna’ was a 
procedural irregularity and was cura- 
ble at any stage. Prayer was accord- 
ingly made for adjournment to cnable’ 
the prosecution to file the “requisite ` 
sanction. 


5. On September 30, 1961 the | 
Deputy Government Advocate filed _ 
another application repudiating | the - 
stand taken in the Special Public Pro- - 
secutor’s application dated 18-8-1961. 
It was stated that the earlier applica- 
tion had been filed by the Special Pu- | 
blic Prosecutor under some miscon- 
ception of legal points. According to 
the application dated September’ 39, ` 
1961 the Governor had not reserved’ 
unto himself the right of sanctioning 
prosecution and, therefore, it was futile 
to send the papers to the Governor. 
The sanction was stated to have been 
properly accorded. It was also claimed 
that the executive order issued by the 
Government in the name of the Gov- 
ernor was not justiciable and could 
not be challenged. 

6. On October 28, 1961 an ap- 
plication was filed on behalf of the 
respondent questioning the validity of 
the sanction. Reference was made to 
Rule 31 of the Rules of Business and 
it was stated that any proposal fur © 
dismissing or removing an officer 
should be submitted to the Governor 
and the Chief Minister before the 
issue of orders. The respondent was 
stated to be removable from office 
under the orders of the Governor. — 
There was, according tothe respondent, 
no valid sanction. Prayer was made 
that the question of the validity of 
the sanction should be decided before 
proceeding further with the case. 

T: The Special Judge there- ' 
after considered the matter and pass- 
ed order dated November 3, 1961. In 
the course of that order the Special 
Judge stated . 
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“The accused at the time of com- 
mission of the alleged offence was the 
member of the Rajasthan Administra- 
tive Service and thus was in state 
service. This fact is not disputed. The 
sanction to prosecute the accused was 
given by the Chief Minister. 

x x x x 
Looking to the above discussion I 
hold that the accused, an officer of the 
Rajasthan Administrative Service was 
and is removable from service by the 
Governor of the State of Rajasthan 
and not by the Chief Minister. The 
necessary consequence of this will be 
that according to Section 6 of the Pre- 
vention of Corruption Act the Gov- 
-ernor of the State of Rajasthan alone 
can sanction the prosecution of the 
accused ‘for offences mentioned in that 
section.” . 


The Special’ Judge accordingly arrived 
at the following: conclusion: 

“I have held above that the Gov- 
ernor. of Rajasthan alone is competent 
to remove from service the officer of 
the Rajasthan Administrative Services. 
In other words, I hold that the accus- 
ed was and is removable from ser- 
vice by the Governor 
could sanction the prosecution of the 
accused for offence under Sec. 181, 
I. P. C. and under Section 5 (2) Pre- 
vention of Corruption Act. The Chief 
Minister had no authority to sanction 
the prosecution of the accused for the 
said offences and the sanction given 
in this case must be held to be in- 
valid. That being so, the cognizance 
was taken by the Court wrongly and 
the proceedings taken must be and 
are held to be void as having been 
taken without jurisdiction.”’ 

8. Revision petition was filed 
by the State against the above order 
of the Special Judge. A Division 
Bench of the High Court, Dave and 
Chhangani JJ., accepted the revision 
petition as per judgment dated Octo- 
ber 5, 1962. The learned Judges re- 
ferred to the Rules of Business and 
Article 166 of the Constitution and 
summed up their conclusion as under: 

“The final conclusion then to he 
reached in the light of the foregoing 
discussion is that the Chief Minister 
was competent to finally dispose of 
cases relating to sanction for prosecu- 
tion of the respondent accused and it 
was not necessary that the papers 
should have been placed before 


and he alone. 


A...R 
the Governor before issue of the 
final orders and that the Chief 
Minister constituted the Govern- 
ment in this matter and the san- 
ction accorded by him in the 


name and the authority of the Gov- 
ernor is valid Government sanction 
and that being the real position, we 
cannot concur in the view taken by 
the Special Judge. 
x x x x 

To conclude, we must hold that the 
Special Judge was not justified in 
treating the order of the Government 
sanctioning the prosecution of the res- 
pondent as defective on the ground of 
an omission to put up the papers be- 
fore the Governor before the final 
issue of the orders by the Chief Mi- 
nister and the order of discharge 
passed by him on this finding is er- 
roneous and cannot be maintained. We 
would, therefore, accept the revision, 
set aside the order of the Special 
Judge, Balotra, and send the case for 
further proceedings in accordance 
with law.” ° 


9. After the above order of 
the High Court when the case was 
taken up by the Special Judge, he re- 
corded the evidence of Umraomal 
(P. W. 29) on July 19, 1963. Umraomal 
in the course of the evidence stated 
that sanction P-34 bore the signature 
of Shri R. D. Thapar, Special: Secre- 
tary in the Appointments (A-III): De- 
partment. 

10. At the time of arguments 
before the Special Judge question was 
agitated about the want of proper 
sanction for the prosecution of the 
respondent. Argument was advanced 
that there was no evidence to show 
that the papers had been put up to 
the Chief Minister and he had given 
the sanction after applying his mind. 
The Special Judge rejected this con- 
tention after observing that at the 
time he passed order dated Septem- 
ber 3, 1961 the admitted position of 
the parties was that papers had been 
put up to the Chief Minister and he 
had given the sanction for the prose- 
cution after applying his mind. The 
Special Judge also referred to the ob- 
servations in the judgment of the 
High Court and held that no excep- 
tion could be taken in respect of 


sanction P-34 to prosecute the res- 
pondent. The sanction, it was held, 
was valid. 
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11. The accused-respondent 
then went up in appeal before the 
High Court. It was argued in the 
High Court on behalf of the accused- 
respondent in appeal that it had 
never been admitted by him that the 
sanction for his prosecution had been 
given by the Chief Minister after ap- 
plying his mind to the facts and cir- 
cumstances of the case. It was further 
urged that there was nothing to prove 
that the sanction ‘for the prosecution 
of the accused-respondent had been 
accorded by the Chief Minister after 
applying his mind to the facts and 
circumstances of the case. This con- 
tention found favour with the learn- 
ed Judges of the High Court, Tyagi 
and Lodha JJ. Prayer was made be- 
fore the High Court, during the course 
of arguments by the Deputy Govern- 
ment Advocate that he might be al- 
lowed to adduce additional evidence 
to prove that the relevant papers had 
been put up to the Chief Minister 
and that the Chief Minister had ac- 
corded sanction for the prosecution of 
the respondent after applying his 
mind. The High Court turned down 
this prayer. In the result the respon- 
dent’s appeal was accepted by the 
High Court as per judgment dated 
March 27, 1968. His conviction was 
set aside and the proceedings taken 
against him at the trial were quash- 
ed, as mentioned earlier, on 
the ground of being null and void in 
the absence of.proof of valid sanction. 


12. In appeal before us the 
learned Advocate-General for the 
State of Rajasthan has assailed the 
correctness of the judgment of the 
High Court. It is urged that in view 
of the earlier Division Bench judg- 
ment dated October 5, 1962 it was 
not open to the High Court to quash 
the proceedings against the respon- 
dent for want of proof of valid sanc- 
tion. In any case, according to the 
Advocate-General there was enough 
material to show that valid sanction 
for the prosecution of the accused- 
respondent had been accorded. The 
above stand has been controverted by 
Mr. Asoka Sen on behalf of the res- 
pondent, and he has canvassed for the 
correctness of the impugned judgment 
of the High Court. _ 


13. In our opinion, there is 
considerable force in both the conten- 
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tions advanced on behalf of the ap- 
pellant. So far as the first question 
about the effect of the earlier Division 
Bench judgment dated October ð, 
1962 is concerned, we find that the 
Special Judge held the sanction under 
Section 6 of the Prevention of Cor- 
ruption Act to be invalid as he was of 
the view that the sanction should have 
been accorded by the Governor. The 
order dated November 3, 1961 of 
which extracts have been reproduced 
earlier shows that it was the accept- 
ed position before him that the sanc- 
tion to prosecute the accused had 
been given by the Chief Minister. As 
the Special Judge thought that the 
Chief Minister had no authority to 
sanction the prosecution and that the 
sanction could only be accorded by 
the Governor, he held the proceed- 
ings taken in the case to be void and 
without jurisdiction. When the matter 
was taken up in revision before the 
High Court, the learned Judges at the 
outset observed that the factual ques- 
tion as to whether the facts and cir- 
cumstances on which the respondent 
was sought to be prosecuted had been 
placed before the Chief Minister and 
whether he had applied his mind be- 
fore being satisfied to the need of 
sanction had not been agitated before 
and determined by the Special Judge. 
The High Court all the same accepted 
the position that sanction had, in fact, 
been accorded by the Chief Minister. 
In the opinion of the High Court, the 
Chief Minister was competent to ac- 
cord sanction for the prosecution of 
the respondent and it was not neces- 
sary that the papers should have been 
placed before the Governor. The High 
Court accordingly set aside the order 
of the Special Judge. After the case 
had been remanded by the High Court, 
the accused agitated the question that 
there was no evidence to show that the 
papers had been put up to the Chief 
Minister and he had given the sanc- 
tion after applying his mind. The Spe- 
cial Judge rejected these contentions 
and observed that the admitted posi- 
tion of the parties had been that the 
papers had been put up to the Chief 
Minister who had accorded his sanc- 
tion after applying his mind. The Spe- 
cial Judge also relied upon the ob- 
servations of the High Court in 
support of his conclusion that no ex- 


ception could be taken in respect of 
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the -impugned sanction: 
above observations of the Special 
Judge were assailed in appeal before 
the High Court and the High Court 
set aside the judgment of the Special 
Judge in this respect, we are of the 
opinion that the question as to whe- 
ther sanction for the prosecution of the 
accused had been 
Chief Minister could not be agitated 
in view of the earlier Division Bench 
decision dated October 5, 1962 of the 
High: Court. The Special Judge, as 
observed- earlier, had mentioned in his 
order dated November 3, 1961 that 
the sanction to -prosecute the accused 
had been given by the Chief Minis- 
ter. This observation about the fac- 


tual position in the order of the Spe-. 


cial Judge does not appear to have 
been: ‘challenged’ in revision in the 
High Court and it apparently seems 
to have been accepted that 
the’ sanction for. the prosecution 
had been accorded by the Chief 
Minister. It was in those circumstan- 
ces that the High Court repeatedly 
referred to the sanction accorded by 
the Chief Minister. The judgment 
dated October 5, 1962 of the Division 
Bench of the High Court, in our opin- 
ion, was binding upon the High Court 
when it disposed of the appeal filed 
by the accused-respondent as per 
judgment dated March 27, 1968 and 
it was, in Our opinion, not permissi- 
ble to go into the question as to whe- 
ther the sanction had been accorded 
by the Chief Minister. The question 
as ‘to what is the binding effect of a 
decision in subsequent proceedings of 
the same criminal matter was consi- 
dered by. this Court in the case of 
Bhagat Ram v. State of Rajasthan, 
(1972) 2 SCC 466=(AIR 1972 SC 
1502) and it was held that the prin- 
ciple of res judicata is also applicable 
to criminal proceedings and it is not 
permissible in the subsequent stage 
of the same proceedings to convict a 
person for an offence in respect of 
which an order for his acquittal has 
already been recorded. Reliance in 
this context was placed upon the ob- 
servations of the Judicial Committee 
in the cas: -of Samba Sivam v.: Pub- 
lic: Prosecutor, Federation: of Malaya, 
1950 AC 458. In Bhagat Ram’s case a 


single Judge of the High Court to 
whom a limited question had been 
referred because of a difference `of 


accorded by.the- 


CALR. 
opinion bétween two Judges of the 


Division Bench, not only decided the 
question referred to him, he also in- 


terfered with the acquittal of 
the accused regarding certain 
offences in respect of which 
an order for aequittal had al- 


ready been made earlier by the Divi- 


sion Bench.- It was held that it was 
not within the competence of the 
single Judge to reopen the matter 


and pass the above order of convic- 
tion in the face of the earlier order- 
of the Division Bench for acquittal. 
Although Bhagat Ram’s case (supra). 
related to -acquittal, the principle laid 
down in that case, in our opinion, 
holds good in a case like the present 
wherein the question is about the - 
binding effect of ‘the earlier Division 
Bench judgment regarding the validity ` 
of the sanction -for the prosecution of- 
the accused-respondent. 


14. Reference has been made 
on behalf of the appellant te the case - 
of State of Andhra Pradesh v. Kokki- 
lingada Meerayya, (1969) 2 SCR 1004 
=(ATR 1970 SC 771). In that case 
proceedings were instituted under 
Section 107 of the Code of Criminal 
Procedure against four persons in res- 
pect of four incidents. One of .the. 
incidents was alleged. to have taken 
place on. June 22, 1964. Eleven per- 
sons, including the two respondents, 
were stated to have indulged in cer-- 
tain acts of violence, as a result of 
which a case had been registered 
against them under Sections 148, 323 
and 325 Indian Penal Code. The Ma- 
gistrate holding the inquiry took the 
view that the ‘evidence led in support 
of the incident of June 22, 1964 was 
not reliable. Subsequently the res- 
pondents were convicted for the of- 
fences under Sections 323 and, 324 
Indian’ Penal Code in respect of the 
incident of June ’22, 1964. The -High 
Court set aside the conviction of the 
respondents by invoking the princi- 
ple of “issue estoppel’. On appeal 
this Court held that the High Court 
was in error in holding that the res- 
porndents could not be tried and con- 
victed for offences under Sections. 324 
and 323, Indian Penal Code because 
of the earlier proceedings under Sec- 
tion 107 of the Code of Criminal Pro- 
cedure. Dealing with the question of 
issue estoppel, this Court observed: 
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as to prevent evidence which was 
given in the previous proceeding and 
which was held not sufficient to sus- 
tain the other for being used in sup- 
port of a charge of an offence which 
the State seeks to make out. The 
rule of issue estoppel prevents re-li- 
tigation of the issue’ which has been 
determined in a criminal-trial between 
the ‘State ard the accused. If in res- 
pect of an offence 
transaction a trial has’ been taken 
place and -the accused has been ac- 
quitted, another trial in respect of 
the -offence alleged to arise out of 
that transaction or of a related trans- 
action which requires ‘the Court to 
arfive “at -a conclusion inconsistent 
with the conclusion reached 
earlier trial is prohibited by the rule 
of issue estoppel. In the present case, 
there was no trial and no acquittal.” 
There is no question in the present 
case also of a previous trial and ac- 
quittal. This fact would not, however, 
detract from the binding force of the 
earlier decision of the High Court. All 
that we are concerned with is as to 
whether the judgment of the High 
Court in revision is binding in the 
subsequent proceedings in the case. 
so far as this question is concerned, 
we have no doubt in our minds that 
the. judgment of the High Court in 
revision is binding in the subsequent 
proceedings in: the case. 


15. The case of Connelly v. 
Director of Public _ Prosecutions, 1964 
AC 1254. to which also reference was 
made in the course of arguments dealt 
with Section 4 of the Criminal Appeal 
Act, 1907 under the English criminal 
law. Dealing with Connelly’s case this 
Court observed in the case of Morra- 
yya (1969) 2 SCR 1004 = (AIR 1970 
SC 771) (supra). . 


“Our Criminal jurisprudence is 
largely founded upon the basic rules 
of English Law though the procedure 
is somewhat different. Trials by jury 
have been . practically abolished and 
the cases are being tried by Judges. 
Several charges arising out of the 
Same transaction can be tried under 
the Code of Criminal Procedure toge- 
ther at one trial, and specific issues 
are- always. raised and determined by 
the Courts. Under the English system 


arising out of a 


at thè 


` the Chief Minister in 


Minister 


with the aid of the jury and it is fre- 
quently impossible to determine with 
certitude the specific issues on which 
the verdict of the jury is founded. In 
criminal trials under the Code of Cri- 
minal Procedure, there is no uncer- 
tainty in the determination of issues 
decided. Difficulties envisaged in Con-. 
nelly’s case in the application of the 
rule of issue estoppel do not there- ` 
fore arise under our system.” 
In view of what has been stated `- 
above, no help can be derived by the 
respondent from Connelly’s case. 


16. Apart from the binding,- 
effect of the judgment dated -Octo-|. 
ber 5, 1962 of the High Court, we are 
of the opinion that there is positive 
evidence on. the record of this case 
that the sanction for the prosecution 
of the accused-respondent had been 
accorded by the Chief Minister. Al- 
though no question in this respect was 
put to Umraomal (P. W. 29) in exa- 
mination-in-chief, the witness stated 
in reply to a question put to him 
in cross-examination that the Chief 
Minister had signed the sanction. The 
witness no doubt added that he was 
not present at ‘the time the Chief Min- - 
ister had signed the sanction but his ` 
statement about the signing of the 
sanction by the Chief Minister does 
not appear to have been challenged 
by putting any further question to 
the witness. The witness was work- 
ing as Office Superintendent, Appoint- 
ments Department at the relevant ` 
time and as such, would be presum- . 
ably familiar with the signature of 
the ordinary 
course of business. The learned Judges 
of the High Court while holding that 
there was no material to prove that 
the sanction had been accorded by 
the Chief Minister made no reference 
to the statement of Umraomal that 
the Chief Minister had signed the 
sanction. In our opinion, the judgment . 
of the High Court in this respect is 
vitiated by its omission to take into 
account a material piece of evidence. 


IF The fact that the Chief 
was competent to accord 
sanction for the prosecution of the 
respondent in accordance with: the 
Rules of Business has not been dis- 
puted before us but it has been urg- - 
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ed that the prosecution has failed to 
prove that the Chief Minister accord- 
ed his sanction after- applying his 
mind to the facts of this case. So far 
as this aspect of the matter is con- 
cerned, we find that the position of 
law is that the burden of proof that 
the requisite sanction had been obtain- 
ed rests upon the prosecution. Such 
burden includes proof that the sanc- 
tioning authority had given the sanc- 
tion in reference to the facts on which 
the proposed prosecution was to be 
based. These facts might appear on 
the face’ of the sanction or it might: 
be proved by independent evidence 
that sanction was accorded for prose- 
cution after those facts had been plac- 
ed before the sanctioning authority. 


18. The question of sanction 
was dealt with by the Judicial Com- 
mittee in the case of Gokulchand 
Dwarkadas Morarka v. The King, 75 
Ind App 30=(AIR 1948 PC 82). That 
case related to a sanction under cl. 23 
of the Cotton Cloth and Yarn (Con- 
trol} Order. 1943 which provided that 
no prosecution for the contravention 
of any of the provisions of the Order 
would be instituted without the pre- 
vious sanction of the Provincial Gov- 
ernment. The Judicial Committee in 
this context observed: 


“In their Lordships’ view, to 
comply with the provisions of cl. 23 
it must be proved that the sanction 
was given in respect of the facts 
constituting the offence charged. It is 
plainly desirable that the facts should 
be referred to on the face of the 
sanction, but this is not essential, 
since cl. 23 does not require the sanc- 
tion to be in any particular form, 
nor even to be in writing. But if the 
facts constituting the offence charged 
are not shown on the face of the 
sanction, the prosecution must prove 
by extraneous evidence that those 
facts were placed before the sanction- 
ing authority.” 

The principle laid down above holds 
good for the purpose of sanction 
under Section 6 of the Prevention of 
Corruption Act (see Madan Mohan 
Singh v. State of Uttar Pradesh. AIR 


1954 SC 637). Let us now apply the. 


principle laid down ‘above to the 
facts of the present case. It is no 
doubt true that no independent evi- 
dence was led by the prosecution to 
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prove that the relevant facts had 
been placed before the Chief Minister 
before he accorded sanction but that 
fact, in our opinion, introduces, no 
fatal infirmity in the case. Sanction 
P-34 has been reproduced earlier in 
this judgment and it is manifest from 
its perusal that the facts constituting 
the offence have been referred to on 
the face of the. sanction. As such, it 
was not necessary to lead separate 
evidence to show that the relevant 
facts were placed before the 
Chief Minister. The evidence 
of Umraomal shows that the 
formal sanction P-34 filed in the 
Court bears the signature of Shri 
R. D. Thapar, Special Secretary to 
the Government. The fact that the 
Chief Minister signed the sanction 
for the prosecution on the file and 
not the formal sanction produced in 
the Court makes no material differ- 
ence. It is, in our opinion, proved on 
the record that the sanction for the 
prosecution of the accused had been 
accorded by the competent authority 
after it had duly applied its mind to 
the facts of the case. 


19. We, therefore, accept the 
appeal, set aside the judgment of the 
High Court and remand the case to 
it for disposal of the appeal on merits. 
We arẹ sure that as the matter is 
very old, the High Court would take 
early steps to dispose of the appeal. 

- Appeal allowed. 


AIR 1973 SUPREME COURT 2138 
(V 60 C 350) 


(From: Award of Industrial Tribunal 
Lucknow) 
P. JAGANMOHAN REDDY AND 
C. A. VAIDIALINGAM, JJ. 


Workmen of M/s. Swadeshi Cot- 
ton Mills Co., Ltd., Appellant v. M/s. 
Swadeshi Cotton Mills Co. Ltd., Res- 


pondent. 
Civil Appeal No. 475 of 1969, 
D/- 1-5-1973. — 


Index Note:— (A) Constitution of 
India, Art. 136 — Appeal by special 
leave — Conclusion arrived at by 
Industrial Tribunal amply borne out 
by materials on record Supreme 
Court refused to interfere. (Para 6) 


FQ/FQ/C694/73/RGC 


1973 


The following Judgment of the 
Court was delivered by 


JAGANMOHAN REDDY, J.:— 
This appeal is by special leave against 
the award of the Industrial Tribunal 
(II) at Lucknow rejecting the claim 
of the Weaving Line Mistries (Line 
Jobbers) for payment of 12} per cent. 
allowance on their basic earnings 
working on four-loom system in ac- 
cordance with the agreement dated 


September. 8, 1967, arrived at before. 


the Industial Tribunal (I), U. P. in 
Reference No. 57 of 1966. In order 
to understand what has to be deter- 
mined in this appeal a few facts about 
the nature of employment and the 
previous history of the fixation of 
basic earnings of the weavers in the 
respondent’s Mills on which the pay- 
ment is made to the Line Mistries. 
2. In the Weaving Department 
of the respondent’s Mills a number 
of looms are divided into lines, each 
line having 52 to 56 looms. It appears 
that there was in existence, prior to 
the dispute, a two-loom system of 
working for the weavers so that 
there was one weaver for half the 
number of looms in a line, and for 
the whole line there was one line 
Jobber or Line Mistri. The dispute is 
in respect of 40 Line Jobbers who 
work in lines Nos. 3 to 32, the work 
being done in three shifts. A rationa- 
lisation scheme based upon the Sam- 
purnanand Award was introduced 
which gradually replaced the four- 
loom system instead of two-loom sys- 
tem and as from May 1, 1965, the 
four-loom system completely replac- 
ed the previous system. It may also 
be mentioned that the basic earnings 
of the Line Jobbers are calculated on 
the basic earnings of the weavers in 
their respective lines. On the intro- 
duction of the new system, there was 
a dispute between the management 
and:the Line Jobbers in which it was 
alleged that the management had 
caused loss in their earnings by 
changing the method of calculation of 
their wages on the _working of the 
four-loom system. This dispute was 
the subject-matter of two References 
made to the Industrial Tribunal (I) at 
Allahabad in Adjudication Cases 
Nos. 57 and 88 of 1966. In these 
cases ultimately an agreement was 
arrived at between the parties and 
the Tribunal made an award in terms 
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of the said agreement. The relevant 
portion of the award is as follows: 

“The employer shall calculate the 
basic earnings of Line Jobbers men- 
tioned in the Annexure with effect 
from ist May 1965 till September 30, 
1967 at the rate of annas -/3/- or 18 
paise of the earnings of the weavers 
of particular line working on four 
loom system and pay the difference, 
if any.” i 


It is the case of the appellants that 
although the basic earnings were to 
be calculated for the period from 
May 1, 1965 to September 30, 1967, 
there was no indication in the settle- 
ment itself that the increased rate 
shall remain in force only upto Sep- 
tember 30, 1967. Prior to this settle- 
ment the Mistries were getting basic 
wage at the rate of 2 annas per 
rupee of the aggregate -wage of the 
weavers of their line and 
over and above this the Mis- 
tries were getting a payment of 124 
per cent on the earnings so calculated. 
After the settlement, it is alleged, the 
management is only paying to the 
Mistries at the rate of 18 paise per 
rupee of the earnings of the weavers 
and has stopped payment of the extra 
amount ‘of 124 per cent. It is in res- 
pect of this 12} per cent that another 
Reference was made which is the sub- 
ject-matter of this appeal. 

3. It is the case of the respon- 
dent that prior to the award in the 
previous Reference there was a com- 
plicated method of calculating the 
basic earnings of Mistries working on . 
four-loom sets and according to this 
calculation the total basic wage of a 
Mistri for one fortnight was about 


‘Rs. 92.12, and that in order to make 


the method for working out the total 
basic wage of Mistries more easy 
the Industrial Tribunal (I) simplified 
the calculation keeping in view the 
addition of 12 1/2 per cent, which was 
agreed to by the parties on the sug- 
gestion of the Industrial Tribunal. Ac- 
cording to this agreement a flat rate of 
18 paise per rupee of the earnings of 
weavers was to be calculated for the 
Mistries which in effect substan- 
tially increased their earnings based 
on four-loom system. It is con- 
tended that the agreement filed 
in Adjudication Cases Nos. 57 
and 88 of 1966 cannot be re- 
agitated. 
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4. Before dealing with the 
question which is before us and in 
order to better understand the issue 
involved, it is necessary to. set out 


what was the previous basis of cal-° 


culation of the basic earnings. It ap- 
pears that in 1947 the U. P. Labour 
Enquiry Committee headed by Mr. 
Nimbkar — known as “Nimbkar Com- 
mittee” gave an interim increase of 
12 1/2 per cent on the basic earnings of 
the workmen working in Textile Mills 


of. Kanpur. The relevant extract from: 
the Nimbkar Committee is reproduced: 


below: 


“It may be mentioned here that 


while the proceedings were going on 


we realised that labour was getting 


impatient.-One of the reasons was the’ 
delay in the’ submission of the’ report,: 


for: which, however, the very compre- 
hensive terms of reference’ given ` to 
us, the delicate nature of the negotia- 
tions with the parties concerned. the 
late submission of the 
particularly on the employers’ side, 
and also our desire to go to the root 
of the matter, as in the avolution of 
the Standardization Scheme, were 
mainly responsible. At the same time, 
we could not remain indifferent to the 
urgency of the situation. We, there- 
fore, assisted the Government in secur- 
ing temporary peace and contentment 
among the working classes by persuad- 
ing: the employers in almost all indus- 
tries of the United Provinces to grant 
an interim increase of 12 1/2 per cent 
on pre-war basic wages. We. appreciate 
_the readiness with which they readily 
yielded to our persuasion.” 

5; It will be seen from the 
above extract that the 12 1/2 per cent 
interim increase which was recom- 
mended for 
in the United Provinces was based on 
the pre-war basic wages and this sug- 
gestion was accepted by all the ‘par- 
ties.: In the case of piece rated workers 
like weavers, as there were large num- 


ber of piece rates for different quali- 


(Contd. on Col. 2) 
(a) Earnings of all weavers in 
a particular line 
To eliminate 12 1/2% 


therefore weavers 
would be — 
Rs. 112.50 x .89553 





100 a 


memoranda,’ 


. of the Mistries. 


almost all the industries’ 


from 
the said merged Rs. 112.50 it 
would be reduced by .89553, 
earnings 


A.L R.: 
ties of textile production for conveni- 
ence of calculation, the increase of 
12 1/2 per cent was added up separa- 
tely for several years to arrive at the 
basic earnings to which were added 
Dear Fcod Allowance etc. Like-wise 
on the earnings of the Mistries, the 
12 1/2 per cent’ was separately added 
and that became their basic earnings. 
Apart from the basic earnings payable ~ 
to the employees they were also paid 
Dear Food Allowance and Rs. 8/-. It 


. submitted by the respondent that the 


wages of the Mistries were, however, 
worked out and their rates were ap-. 
plied on the total basic. earnings of. 
the weavers excluding the said 12 1/2 
per. cent increase, so as not to give 
double increase to the Mistries. In 
July 1952, in the piece rates payable. 
to the weavers the said increase of. 
12 1/2 per cent in each of the said 
rates was merged with the result that 
the. payment to the weavers on the 
production included the aforesaid 12 1/2 
per cent increase which was therefore 
not required to be separately calcu- 
lated. With regard to the Mistries, 
however, in order to exactly calculate 
their basic earnings, it became neces- 
sary first to arrive at the basic earn- 
ings of the weavers by excluding the 
said 12 1/2 per cent element which had 
been merged in their rates, and from 
the figure arrived at which represent- 
ed the 1947 basic wages of the weavers 
the earnings of the Mistries were cal- 
culated at their rates and to the 
amount so arrived, 124 per cent was 
added which became the basic earnings 
The calculations of 
these two systems would facilitate. a. 
better understanding and in Annexure 
A of the Statement of the Case of the 
respondent, the two systems were 
illustrated by methods IV, V and VI 
which are as follows: 


“IV. Calculation with effect from 
1-8-1957 when instead of variable 
rates between -/1/6 to -/1/10 per rupee 
payable to Mistries was increased to 
-/2/- per rupee. 


Rs. 112.50 


Rs. 100.75 
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(b) Mistry’s. earnings-on Rs. 100.75 
@./2/- (two annas) per rupee would 
be (Rs. 100.75 x -/2/- 

Plus 12 1/2% interim increase on 
Rs. 9.44 


Total basic earnings of the Mistry 


V. Method followed to calculate the basic 
switch over to 4 loom system of working 


{a} On the same hypothesis the 
basic earnings of all weavers in a par- 
ticular line-Rs. 84.37, because weavers 
were paid on 3/4th of their production 
on 4 looms. Therefore to arrive at 
what would have been their wages if 
paid on 2 loom working so that the 
Mistries rate be applied correctly. 

2 Loom earnings 84.37 x 2 = 


3 
The earnings of the line Rs. 56.25 x 2 
To eliminate 12 1/2% from the said 
merged Rs. 112.50 it would be reduced 
by .89553 therefore weavers earnings 


Rs. 12.59 
Rs. 1.57 
Rs. 14.16 


earnings of Mlistries after 


` Rs. 56.29 


= Rs. 112.50 


would be Rs. 112.50 x .89553 
100 





= Rs. 100.75 


(b) Mistry’s earnings on Rupees 


100.73  -/2/ (two annas) per rupee 


would be (Rs. 100.75 x -/2/-) 
Plus 12 1/2% interim increase 
Rs. 9.94 

Total basic earnings of the Mistry 


= Rs. 12.59 


= Rs. 1.57 
= Rs. 14.16 


VI. Calculation of Line Mistries basic earnings as per Award of Indus- 


trial Tribunal at .18 paise per rupee 
(a) Basic earnings of all weavers 


in a particular line 


(b) Mistry’s basic earnings 


Rs. 84.37 


Rs. 84.37 would be .18 paise per 


rupee (Rs. 84.37 x .18) 
Total basic earnings of the Mistry 


It is, therefore, contended by the res- 
pondent that in fact the Line Mistries 
are getting -more than they were get- 
ting before when they were paid -/2/- 
of the basicearnings of the weavers 
plus 12 1/2 per cent. This is exclusive of 
the Dear Food Allowance and Rs. 8/- 
which are being paid even now. 


6. Before the Industrial Tri- 
bunal the workmen examined one wit- 
ness S. K. Srivastava and the respon- 
dent examined one R. S. Pathak. Re- 
ferring to the evidence of these two 
witnesses the Tribunal pointed out 
that “when the extra payment of 123 
per cent was made to the weavers it 
was also given ‘to the Line Jobbers, 


Rs. 15.19 
Rs. 15.19 


but the wages of the latter were first 
calculated by excluding 12 1/2 per cent 
increase on the wages of weavers and 
after calculating the earnings thus an 
addition of 12 1/2 per cent was made. 
This had to be done because obviously 
the benefit of 12 1/2 per cent increase 
could not be given to the Miuistries 
twice. The wages of weavers were re- 
vised after rationalisation and every 
weaver who was previously paid the 
wage for two loom working began to 
be paid on the basis of three-loom 
working. However, the number of 
weavers was reduced to one-half and 
there was likelihood of the Mistries’ 
wages being reduced, as result of re- 
duction in the number of weavers.” 
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In order, therefore, to compensate the 
“Mistries, 12 1/2 per cent increase con- 
tinued to be given to them which ulti- 
mately was superseded by the agree- 
ment arrived at in the Award Cases 
Nos. 57 and 88 of 1966, whereunder 
the wages of Mistries were increased 
from two annas per rupee to three 


annas or 18 paise per rupee. The 
agreement, however, did not specify 
that the addition of 121/2 per cent 


would continue to be given. on the 
revised rate of wages to the Mistries. 
The workmen contend that since the 
Dear Food Allowance and Rs. 8/- are 
being paid, this 12 1/2 per cent which 
is also an allowance should also be 
paid to them. What has to be consider- 
ed is what the Line Mistries were get- 
ting before the settlement and what 
they are getting after the settlement. 
A calculation on the hypothetical basis 
which has been given by the respon- 
‘dent, which to our mind seems to il- 
lustrate two different methods under 
which the Mistries were being paid 
actually, would show that the Line 
Mistries are getting more at the rate 
of 18 paise per rupee even without the 
addition of 12 1/2 per cent. It is ob- 
vious, therefore, that the agreement 
between the parties took this into ac- 
count and the omission to mention 
121/2 per cent is significant in that 
it was not intended that a further 
121/2 per cent was to be added to 


their basic wages. The statement Ext. - 


E-5 will show that the average increase 
in the total earnings of Line Jobbers 
for the month of December 1967 was 
Rs. 10.83. The Tribunal observed that 
“Not a single Mistri or Line Jobber 
has come forward to say that he has 
suffered in earnings by reason of in- 
-troduction of the new formula of 
calculation.” The learned Advocate for 
the appellant, however, stated that 
the workmen’s cause was espoused by 
the workers’ Union and that fact itself 
is sufficient to show that the Line 
Mistries had suffered in their earnings. 
We do not think that there is any 
Jsubstance in this contention, nor is 
there any warrant for the calculatiou 
given by him that before the fourloom 
isystem was introduced the Mistries 
were getting Rs. 204/- per month and 
after that they (were) getting less.. The 
workmen’s witness admitted in Adjudi- 
cation Case No. 57 of 1966 that the 
settlement was made after calculation 
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ofthe basic earnings ofa Line Jobber 
which means that the basic earnings of 
Line Jobbers were calculated and the 
new rate was fixed assuring that the 
Line Jobbers were not put to any loss. 
On this aspect the employers wit- 
ness afier supporting the calculations 
given above stated thus: 


“After the introduction of four- 
loom working the average wage of a 
weaver came to about Rs. 72/- to 
Rs. 80/-. After enforcement of Sampur- 
nanand Award we calculated the 
wages of four-loom workers according 
to that award. The earnings of wea- 
vers remain more or less the same. 
Statement Ex. E-4......... was prepared 
by me from the records of the Mill. It 
is correct and is signed by me. AN 
these calculations were calculated by 
me. Ex. E-5 is an extract of this state- 
ment. It is also signed by me and is 
correct. The earnings of Line Jobbers 
have increased by calculation @ 18 
paise per rupee. Now we pay wages 
to line Jobbers © 18 paise per rupee 
of the wages of weavers without mak- 
ing addition or subtraction either way 
in the total of weaver’s wages. By 
weaver’s wages, I mean the wages paid 
to them according to the Sampurna- 
nand Award. The wage board increase 
still stands separately. The 12$% in- 
crease has already been accounted for 
in weaver’s wages. Both the weavers 
as well as Mistries are getting wage 
Board increase of (Rs.) 8/- p.m.” 


Again at another place the witness 
stated: 


“By increase in the number of 
looms I mean increase in the number 
of looms in the mill taken as a whole. 
Number of looms has been increasing 
from 40 to 50 and from 50 to 60 in a 
line. The number of weavers went on 
increasing with the number of weavers 
in a line. With the increase of number 
of weavers in a line, the wages of Line 
Jobber increased automatically. With 
the introduction of the system of four- 
loom working the number of weavers 
decreased. With the introduction of 
the new rate of 18 paise pér rupee 
of the wages of weavers, the wage of 
a line Jobber increased by about 
Rs. 10/- p.m. The underlying object of 
all the formulas apply to the wages 
of line ‘jobbers was that their wages 
should not decrease.” 
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This latter statement was made ‘in 
cross-examination and at any rate the 
statements made by the employer’s 
witness were not seriously challenged 
in cross-examination and we do not 
see’ any ground for interfering with 
the conclusion arrived at by the Indus- 
trial Tribunal which is amply borne 
out by the materials on record. 


T. In this view of the matter, 
we dismiss this appeal, but in the cir- 
cumstances, without costs. 


Appeal dismissed. 
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The following Judgment of the 

Court was delivered by 


MUKHERJEA, J.:-— This appeal 
by special leave from an Award dated 
31 January 1968 of the Second Indus- 
trial Tribunal, West Bengal, relates 
essentially to the manner of calcula- 
tion of overtime wages for non-fac- 
tory personnel (including the members 
of the clerical staff) of the Calcutta 
Electric Supply Corporation Ltd. (here- 
inafter referred to as the Company). 
The question that was referred to the 
Tribunal for adjudication was framed 
by the Government of West Bengal in 
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its order of reference in the following 
manner: 

“How wages for non-factory per- 
sonnel (including the members of the 
clerical staff) should be calculated and 
the date from which overtime wages 
for such personnel should be thus cal- 
culated?” 

2. The Tribunal in its Award 


directed that the overtime rate for 
non-factory personnel should in no 
case be less than the time-rate. The 


Tribunal further directed that no 
employee should get overtime at more 
than the time-rate until he has com- 
pleted 48 hours a week but that as 
soon as he exceeds 48 hours, the over- 
time rate should be 11/2 times the 
time-rate. This rate of overtime wages 
in favour of the non-factory person- 
nel was directed to be given effect to 
from 4 February 1967 which was the 
date of reference. The workmen of 
the company have now come on ap- 
peal against the decision of the Tri- 
bunal in so far as the Tribunal limited 
the overtime wages to the time-rate 
for any period short of 48 hours a 
week. 


3. It appears that different 
categories of employees of the com- 
pany have different weekly hours of 
work prescribed for them. The weekly 
hours for some are 48, for others 40 
and for some others 35. The learned 
Tribunal seems to have been impress- 
ed by the fact that overtime was paid 
to different categories of workmen at 
different rates and that they were 
calculated by different systems. The 
Tribunal tried to rationalise the situa- 
tion by providing the payment of 
overtime at uniform rates to all em- 
ployees upto 48 hours a week: all em- 
ployees were to get overtime for any 
period in excess of their weekly hours 
of work but less than 48 hours a week 
at their time-rates. For periods ex- 
ceeding 48 hours a week, however, all 
workmen were to receive overtime 
wages at 11/2 times their respective 
time-rates. This is how the Tribunal 
according to the respondent company 
sought to establish uniformity in the 
matter of payment of overtime wages. 
The appellants contended that payment 
of wages for overtime at the time-rate 
cannot be taken as overtime payment 
at all. If an employee has to work 
beyond his scheduled working hours he 
should get proportionately more wages 


- 2144.58. C. [Prs. 3-5] Werkmen v. Cal. E. S. Corpn. (Mukherjea J.) 


for- each- such extra hour. The respon- 
` dent tried to meet this grievance by 
-saying that in some cases the weekly 
‘hours of work were less than 48 only 
_ because in the centres concerned, there 
was not sufficient work to keep ‘the 
employees busy for 48 hours every 
week. Even so the 
have been at liberty to fix 48 hours as 
the weekly hours of .work for all em- 
ployees. The fact that in the case of 
certain employees they fixed a shorter 
period should not, they say, go against 
the company and they should be al- 
lowed to make the employees work 
“upto 48 hours a week on payment cf 
overtime wages at the. time-rate. It 
was pointed out that the award of the 
"Tribunal did not enable the company 
_to get overtime work without payment 
of extra wages. All that it permitted 
the company to do was to pay over- 
time wages at the time-rate upto 48 
hours a week. This 
that upto one point all workers were 
. placed on the same uniform basis. 
After that point had been reached Le. 
~“ to say for any period of overtime be- 
yond 48 hours a week, the employees 
were to get overtime wages at 1 1/2 
- time-rates. 


4. The point for decision, ‘in 
Our opinion, is one which is complete- 
._ ly covered by the decision cf this 
: Court in Indian Oxygen Ltd. v. Their 
: Workmen, (1969) 1 SCR~.550 = (AIR 
: 1969 SC 306). In that case the em- 
‘ployees- made various demands of 
which demand No. 3 was that “the 
payment of overtime to office staff 
-should be 1 1/2 times the ~ ordinary 
rate beyond their normal duty hours”. 
As regards this demand the conten- 
-tions urged on behalf of the appéllant 
company were two-fold. First that 
under the Bihar Shops and Establisn- 
. ments Act the company could be made 
liable to pay for overtime work at the 
. rate -provided in that Act, viz., at dou- 
ble the ordinary rate when a workman 
was asked to work beyond 48 hours 
-per week as provided in that Act. 
Therefore, it was argued, the appel- 
- lant company could not be asked: to 
pay more than the ordinary rate of 
' wages payable to workmen -if they 
. were asked to work beyond 39 hours 


-but not exceeding 48 hours. Secondly, - 


that if the company 
1/4 times its ořdináry 


“it-was argued, 
: were to pay 


. tate of- wages 


‘the following 
-the first contention: — 
company would . 


‘39 hours.. 


provision meant over and above 48 hours. 


. establishment. - 


‘the normal weekly hours until 
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for overtime :it would 
be paying more -than other - similar 
concerns. This Court. rejected both 
these. contentions. Shelat J., who deli- 
vered the judgment of the Court made 
observations regarding 


“In our judgment both” these con- 
tentions’ are unsustainable. Under: the 
conditions of service of the company, 
the:-total. hours of work per week are 
Any workman. . asked `^ to 
work beyond these. hours - would -dobvi- 
ously::.be working overtime and the 
company in fairness would be expect- 


-ed to pay him ‘compensation for such 


overtime work. The Bihar Shops and 
Establishments: Act ‘-has no -relevance 
to this question- as that Act fixes the 
maximum: ‘number of. hours of work 
allowable thereunder, i..e..48 hours a 
week, and-.provides .for double the 
rate of ordinary wages for work done 
It is not, 
therefore, as if the provisions ‘of: that 


' Act govern overtime payment. payable 


by an employer where maximum 
hours of work are governed by the 
conditions of service prevailing in his 
. Therefore, no reliance 
can be placed on. the. provisions. of 
that Act for the company’s contention 
that it cannot>be called upon to pay 
for- overtime - work -anything. more 


.than its.ordinary rate of wages: if the 


workmen do work - beyond: 39- hours 
but not exceeding. 48 hours. a:-week. 


. It is obvious that if the company were 
- asked to pay at- 
to the 


the-rate equivalent 
ordinary rate- -of wages.’ for 
work done beyond 39 hours but: not 
exceeding 48 hours work a week, it 

would be paying no extra compensa- 
tion at all for the work done ‘beyond 


the agreed hours of work. The com- 
“pany would in’ that case be indirectly 


increasing the hours of work” und 


_consequently - altering its conditions 
of service.” . po n 
5. . -In view of this decision. the 


matter is no ` longer res integra -.and 


-we are bound by the previous deci- 


sion. Mr. Ginwala -appearing for -the 


respondent sought to argue that what 


this Court had. disallowed in -the In- 
dian. Oxygen Ltd.’s case; (1969) 1.. SCR 


5990 = - (AIR 1969 SC-..306), >was 
non-payment of : extra ` wages `: for 
: the -extra hours -of -work beyond 


“they 


` Tn 
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exceeded 48 hours of work per week. 
It was argued that the real ratio of 
the decision in that case was that the 
‘workmen should be entitled to over- 
time wages only for a period in ex- 
cess of the prescribed monthly work- 
ing hours. This is not, in our opinion, 
a correct construction of that decision 
where this Court clearly referred to 
the rate of payment for the extra 
hours of work. We have no doubt 
in our mind that the decision in that 
ease requires payment of overtime 
wages for all hours in excess of the 
prescribed working hours .at special 
overtime rates and not at time-rates. 


6. In this view of the matter 
we felt inclined to allow the appeal 
,and to set aside the Award of the 
1Tribunal and to direct that overtime is 
ito be paid for at 14 times the hourly 
irate for all hours of work beyond the 
scheduled hours and not merely for 
hours of work beyond 48 hours in a 
week. This was to apply as from the 
date of our order. It was, however, 
represented to us on behalf of the 
company that in respect of the period 
between the date of the Award and 
the date of our judgment, the total 
amount involved as a result of this 
increase proposed to be sanctioned by 
us in overtime rate will be about 
Rs. 60 lakhs which the company, we 
were told, has not the capacity to 
pay. This might have necessitated a 
remand to the Tribunal on the ques- 
‘tion of capacity but the counsel for 
both the parties have in order to 
avoid any delay in the disposal of the 
matter agreed—very rightly and pro- 
perly, in our opinion, — to a sugges- 
‘tion made by us that in respect of 
‘the past period overtime payments 
for hours worked in excess of the 
scheduled hours upto 48 hours should 
‘be at 1'/s times the hourly rate in- 
stead of the hourly rate which the 
company has already paid in terms of 
the Award. The arrears will be paid 
‘by 12 equal instalments over a period 
of 2 years. We therefore order ac- 
eordingly. The parties will pay and 
bear their own costs. 





Appeal allowed. 


1973 S.C./135 IX G—6 


Akalu Ahir v. Ramdeo Ram (Dua J.) 


[Pr. 1} S. C. 2145 


AIR 1973 SUPREME COURT 2145 
(V 60 C 352) 


(From Patna: 1970 Pat LJR 462) 
K. K. MATHEW AND I. D. DUA, JJ. 


Akalu Ahir and others, Appel- 
lants v. Ramdeo Ram, Respondent. 

Criminal Appeal No. 40 of 1970, 
D/- 1-5-1973. 

Index Note:— (A) Criminal P. C. 
(1898), S. 439 — Power to order re- 
trial in revision against acquittal. 1970 
Pat LJR 462, Reversed. 

Brief Note:— (A) In revision 
against acquittal by a private com- 
plainant the High Court cannot re- 
appraise evidence for itself as if it is 
acting as aCourt of appeal and then 
order a retrial. (Case law discussed). 

(Para 10) 

Normally retrial should not þe 
ordered unless there is some infirmity 
rendering the trial defective. The 
reason is that the expression of opi- 
nion by the High Court on the evi- 
dence before it with respect to the 
commission of alleged offences though 
not binding on the Court, holding 
fresh trial, may nevertheless leave an 
unconscious impression on the Court 
holding such trial. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1973 SC 7991973 Cri LJ 

577, Amarchand v. Shanti Bose 8 
AIR 1968 SC 707=(1968) 2 SCR 287 
=1968 Cri LJ 865. Mahendra 
Pratap Singh v. Sarju Singh 4, 8 
AIR 1962 SC 1788=(1963) 3 SCR 
412=1963 (1) Cri LJ 8, K. C. 
Reddy v. State of Andhra Pra- 
desh 
AIR 1955 SC 633=(1955) 2 SCR 
94=1955 SCR 1410, U. J. S. 
Chopra v. State of Bombay 6 
AIR 1951 SC 1961951 SCR 284 
=52 Cri LJ 510, D. Stephens 
v. Nosibolla 4. 
AIR 1951 SC 316=1951 SCR 676, 
Logendranath Jha v. Polai Lal 
4, 8, 9 

The following judgment of the 

court was delivered by: 


DUA, J.:— This is an appeal by 
special leave. The three appellants and 
one Ramchander Kanu were tried in 
the court of the 2nd Assistant Sessions 
Judge, Chapra for offences under Sec- 
tions 307 and 307/109, I. P. C. Akalu 
Ahir and Chandrika Singh were charg- . 
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ed under Section 307, I. P. C. for fir- 
` ing pistol shots and gun shots at Ram- 
deo Ram at 11.00 p. m. on June 13, 
1966, whereas Jagarnath anc Ram- 
chander Kanu were charged under 
Sections 307/109, I. P. C., for having 
abetted the commission of the afore- 
said offence. 


2. The occurrence is steted to 
be an off-shoot of election -civalry 
arising out of the election fr the 
office of Mukhia of village Arakpur. 
Indeed the enmity between the two 
rival groups was of long standing and 
is not denied. But enmity as usual is 
a double-edged weapon, prcviding 
motive both for the offence as well 
as for false implication. The evidence 
in such a case has, therefore, <o be 
scrutinised with care so that reither 
the guilty party wrongly escapes on 
the plea of enmity, nor an innocent 
person gets wrongly ccnvicted on that 
basis. 

3. In this case there were 
three eye witnesses. Ramdeo Ram, 
the victim of the fire shots, appeared 
as P. W. 1, Fuljharia as P. W. 9 and 
ploughman Bhuidhar Chama? as 
P. W. 10. The trial Judge after con- 
sidering the evidence on the record 
felt no doubt about the fact that Ram- 
deo Ram had been injured by gun 
shots, but he did not feel impressed 
by the prosecution evidence with res- 
pect to the manner in which the oc- 
currence had taken place, wita the 
result that in his opinion, the prose- 
cution had not been able to prove the 
charges against the accused persons 
beyond reasonable doubt. 


4. The State did not file any 
appeal against the order of acquittal. 
Ramdeo Ram, the victim of the gun 
shots, however, presented in the High 
Court in January, 1969 a = revision 
petition under Sections 435 and 439, 
Cr. P. C. from the order acqu-tting 
the four accused persons. From a 
note on the printed application for 
revision, it appears that the nam2 of 
Jagarnath Kanu was expunged from 
the array of respondents in the revi- 
sion: vide, Court’s order dated July 3, 
1969. The High Court at the cutset 
noticed that the scope of interference 
in revision at the instance of private 
parties in cases of acquittal is very 
limited. In this connection, it referred 
to the following four decisions of 
this Court:— 
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(i) D. Stephens v. Nosibolla, 1951 
SCR 284=(AIR 1951 SC 196); 


(ii) Logendranath Jha v. Polailal, 
1951 SCR 676=(AIR 1951 SC 316); 


(iii) K. C. Reddy v. State of 
Andhra Pradesh, (1963) 3 SCR 412= 
(AIR 1962 SC 1788) and 


(iv) Mahendra Pratap Singh v. 
Sarju Singh, (1968) 2 SCR 287=(AIR 
1968 SC 707). After quoting from K. 
C. Reddy (supra), the categories of 
cases attracting interference by a 
High Court on a private party’s revi- 
sion andthe observation that the said. 
list was not exhaustive of all the cir- 
cumstances in which a High Court 
may interfere and that other defect in 
the judgment under revision must be 
analogous to those actually indicated,. 
the High Court proceeded to consider 
the case, professediy keeping those 
limits in view. It then criticised the 
appraisal of the evidence by the trial 
Court and found fault with several 
observations made by that Court in 
such appraisal. The reasons recorded 
by the trial Court for rejecting the 
evidence of P. W. 1, Ramdeo Ram and 
of his wife Fuljharia, P. W. 9, were 
considered by the High Court to be 
“much too infirm’. The High Court 
also felt that the evidence of Ramdeo 
Ram had been misread by the trial 
Court when it observed that his state- 
ment to the police was not in con- 
formity with his evidence in Court. 
The result of this unfortunate mis- 
reading of the evidence, in the opin- 
ion of the High Court, was that the 
evidence of an important witness like 
Ramdeo Ram had not received proper 
consideration at the hands of the triaf 
Judge. The contradictions found by 
the trial Court in the evidence of Ful- 
jharia, P. W. 9 was also not consider- 
ed by the High Court to be materiał 
as in its view such contradictions had 
no bearing on the manner of the oc- 
currence but could only have some 
relevance to the question of the iden- 
tity of the culprits. Feeling dissatisfi- 
ed with the manner in which the trial 
Court had sought to explain away the 
evidence of two out of three eye wit- 
nesses, the High Court felt that the 
acquittal of the accused could not be 
allowed to stand. Considering this to 
be an exceptional case, the High 
Court allowed the revision and, sett- 
ing aside the acquittal, sent the case 
back for re-trial. 
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5. On appeal in this Court, it 


was contended that the High Court 
had over-stepped the limits of its 
power in dealing with revisions 
against orders of acquittal at the 


instance of private parties. It was 
further contended that as a Court of 
revision, the High Court was not jus- 
tified in examining the evidence as if 
it was a Court of appeal and was, as 
such, required to see if the evidence 
had been correctly appraised by the 
trial Court. Finally it was strenuously 
pressed that order directing a re-trial 
on the facts and circumstances of this 
case was not only uncalled for but 
was calculated to result in grave in- 
justice to the appellant. 


6. Turning first to the legal 
position, it is necessary to bear in 
mind that an appeal is a creature of 
statute and there is no inherent right 
of appeal. Section 404, Cr. P. C. ex- 
pressly so provides. In U. J. S. Chopra 
v. State of Bombay, (1955) 2 SCR 94 
=(ATR 1955 SC 633), while discussing 
the historical background of S. 439 
(6), Cr. P. C., S. R. Das, J., as he then 
was, pointed out that in England 
there is no provision for an appeal by 
the Crown against an order of acquit- 
tal and in our country Section 407 of 
the Code of Criminal Procedure 1861 
prohibited an appeal from acquittal. 
The Code of Criminal Procedure 1872 
by See. 272 permitted the Govern- 
ment to file an appeal from acquittal 
and this was repeated in Section 417 
of the Code of Criminal Procedure 
1882 and again in 1898. The object of 
limiting the right of appeal against 
the orders of acquittal to the State 
Government was to ensure that such 
appeals are filed only when there has 
been miscarriage of justice and not 
when inspired by vindictiveness. A 
private party had, therefore, no right 
of appeal. The aggrieved party could, 
however, move the authorities con- 
cerned to consider the question of 
presenting an appeal against acquit- 
tal. This indicates that punishment 
for offences is normally the responsi- 
bility of the State as the guardian of 
law and order. Thus,. Section 417, 
Cr. P. C. before its amendment by 
Act 26 of 1955 empowered only the 
State Government to direct the Pub- 
lic Prosecutor to present an appeal 
from an order of acquittal. In 1955, 
however, this section was amended 
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and it was provided, inter alia, that 
where an order of acquittal is passed 
in a case instituted upon complaint 
the complainant may present an ap- 
peal provided that the High Court on 
his application grants him special 
leave to do so. Even in case when the 
complainant has a right to present an 
appeal against acquittal his failure in 
securing special leave would under 
Section 417 (5) bar the State Govern- 
ment also from appealing. This re- 
flects the Parliament’s anxiety not to 
expose the orders of acquittal to plu- 
rality of appeals by preserving to the 
State as guardian . of law and order, 
a distinct right of appeal wholly un- 
affected by the result of the com- 
plainant’s right to appeal. 


7. Now adverting to the power 
of revision conferred on a High Court 
by Sec. 439 read with Sec. 435, 
Cr. P. C. it is an extraordinary dis- 
cretionary power vested in the 
superior Court to be exercised in aid 
of justice; in other words, to set right 
grave injustice. The High Court has 
been invested with this power to see 
that justice is done in accordance 
with the recognised rules of criminal 
jurisprudence and that the subordi- 
nate Courts do not exceed their juris- 
diction or abuse the power conferred 
on them by law. As a general rule, 
this power, in spite of the wide 
language of Sections 435 and 439, 
Cr. P. C., does not contemplate inter- 
ference with the conclusions of fact 
in the absence of serious legal in- 
firmity and failure of justice. This 
power is certainly not intended to be 
so exercised as to make one portion 
of the Code of Criminal Procedure 
conflict with another; as would seem 
to be the case when in the garb of 
exercising revisional power, the High 
Court in effect exercises the power of 
al in face of statutory prohibi- 
ion. 


8. The unrestricted 
appeal from acquittal is specifically 
conferred only on the State and a 
private complainant is given this right 
only when the criminal prosecution 
was instituted on his complaint and 
then also subject to special leave by 
the High Court. It is further provid- 
ed in Section 439 (5), Cr. P. C., that 
where no appeal is brought in a case 
in which an appeal is provided, no 
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_ proceedings by, way. ‘of revision would 
be entertained at, “the. instance of the 
party who could, have appealed. The 
state Government, therefore, having 
failed to appeal, cannot apply for re- 
vision of an order of acquittal. Again, 
on revision, the High Court is ex- 
pressly prohibited from converting an 
acquittal into a conviction. Consider- 
ing the problem facing the Court in 
this case in the background of this 
scheme, the High Court when appro- 
ached by a private party for exercis- 
ing its power of revision from an 
order of acquittal, should appropriate- 
ly refrain from interfering except 
when there is a glaring legal defect 
of a serious nature which has result- 
ed in grave failure of justice. It is 
not expected to act under Ss. 435/ 
439, Cr. P. C. as if it is a hearing on 
appeal in spite of the wide language 
under Section 435 which empowers it 
to satisfy itself as to the correctness, 
legality or propriety of a finding, sen- 
tence or order and as to the regularity 
of any proceeding and also in spite of 
the fact that under Section 439 it can 
exercise inter alia the power conferr- 
ed on a court of appeal under Sec- 
tion 423, Cr. P. C. The power being 
discretionary, it has to be exercised 
judiciously, and not arbitrarily. Judi- 
cial discretion, as has often been said, 
means a discretion which is informed 
by tradition, methodised by analogy 
and disciplined by system. In Amar 
Chand v. Shanti Bose, AIR 1973 SC 
799, this Court said that normally the 
jurisdiction of the High Court under 
Section 439, Cr. P. C. is to be exer- 
cised only in exceptional cases when 
there is a glaring defect in the proce- 
dure or there is a manifest error on 
point of law and there has conse- 
quently been flagrant miscarriage of 
justice. In the background of the posi- 
tion just stated a private complainant 
can only claim a right, in common 
with all aggrieved parties in a crimi- 
nal proceeding, to invoke the revi- 
sional jurisdiction of the High Court 
for redress against miscarriage of jus- 
tice arising from an erroneous order 
of acquittal. The High Court’s power 
in such cases is circumscribed by the 
provisions of Sections 417 and 439 
Cr. P. C. and also by the fundamen- 
tal principles of our criminal juris- 
prudence. It is only in glaring cases 
of injustice resulting from some vio- 


_Akalu Ahir v. Ramdeo Ram (Dua J.) 


A.L R. 


lation of fundamental principles of 
law by the trial Court in the course 
of trial, that the High Court is em- 
powered to set aside the order of ac- 
quittal and direct the re-trial of the 
acquitted accused persons. From the 
very nature of this power, it should 
be exercised in exceptional cases and 
with great care and caution. Trials 
are not to be lightly set aside when 
such orders expose the accused per- 
sons to afresh trial with all its 
consequential harassment. This matter 
is notres integra and has indeed been 
dealt with by this Court at least in 
the four cases noticed by the High 
Court. In K. C. Reddy, (1963) 3 SCR 
412=(AIR 1962 SC 1788) (supra), this 
Court examined two of its earlier de- 
cisions in D. Stephens, 1951 SCR 284 
= (AIR 1951 SC 196) (supra) and 
Logendranath Jha, 1951 SCR 676 = 
(AIR 1951 SC 316) (supra) and after 
quoting certain passages from the de- 
cisions observed as follows:— 


“These two cases clearly lay 
down the limits of the High Court’s 
jurisdiction to interfere with an order 
of acquittal in revision; in particular, 
Logendranath Jha’s case, stresses that 
it is not open to a High Court to con- 
vert a finding of acquittal into one of 
conviction in view of the provisions 
of Section 439 (4) and that the High 
Court cannot do this even indirect- 
ly by ordering re-trial. What had 
happened in that case was that the 
High Court reversed pure findings of 
facts based on the trial Courts av- 
preciation of evidence but formally 
complied with sub-s. (4) by directing 
only a re-trial of the appellants with- 
out convicting them, and warned that 
the Court retrying the case should 
not be influenced by any expression 
of opinion contained in the judgment 
of the High Court. In that connection 
this Court observed that there could 
be little doubt that the dice was load- 
ed against the appellants of that case 
and it might prove difficult for any 
subordinate judicial officer dealing 
with the case to put aside altogether 
the strong views expressed in the 
judgment as to the credibility of the 
prosecution witnesses and the circum- 
stances of the case in general.” 


This Court then proceeded to observe 
that the High Court is certainly en- 
titled in revision to set aside the 
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order of acquittal even at the instance 
of private parties, though the State 
may not have thought fit to appeal, 
but it was emphasised that this juris- 
diction should be exercised only in 
exceptional cases when “there is 
some glaring defect in the procedure 
or there is a manifest error on a 
point of law and consequently there 
has been a flagrant miscarriage of 
justice.” In face of prohibition in Sec- 
tion 439 (4), Cr. P. C., for the High 
Court to convert a finding of acquit- 
tal into one of conviction, it makes 
all the more incumbent on the High 
Court to see that. it does not convert 
the finding of acquittal into one of 
conviction by the indirect method of 
ordering re-trial. No doubt, in the 
opinion of this Court, no criteria for 
determining such exceptional cases 
which would cover all contingencies 
for attracting the High Court’s power 
of ordering re-trial can be laid down. 
This Court, however, by way of illus- 
tration, indicated the following cate- 
gories of cases which would justify 
the High Court in interfering with a 
finding of acquittal in revision:— 

(i) Where the trial Court has no 
jurisdiction to try the case, but has 
still acquitted the accused; 

(ii) Where the trial Court has 
wrongly shut out evidence which the 
prosecution wished to produce; 

(iii) Where the appellate Court 
has wrongly held the evidence which 
was admitted by the trial Court to 
be inadmissible; 

(iv) Where the material evidence 
has been over-looked only (either?) by 
the trial Court or by the appellate 
Court; and 

(v) Where the acquittal is based 
on the compounding of the offence 
which is invalid under the law. 
These categories were, however, mere- 
ly illustrative and it was clarified that 
other cases of similar nature can also 
be properly held to be of exceptional 
nature where the High Court can 
justifiably interfere with the order 
of acquittal. In Mahendra Pratap 
Singh, (1968) 2 SCR 287 = (AIR 1968 
SC 707) (supra) the position was again 
reviewed and the rule laid down in 
the three earlier cases reaffirmed. In 
that case the reading of the judgment 
of the High Court made it plain that 
it had re-weighed the evidence from 
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its own point of view. and reached in- 
ferences contrary..fo; those. of the Ses- ` 
sions Judge omw almost every poini. 
This Court pointed: out that it was 
not the duty of the High Court to de 
so while dealing with an acquittal on 
revision, when the Government had 
not chosen to file an appeal against it. 
“In other words” said this Court, “the 
learned Judge in the High Court has 
not attended to the rules laid down 
by this Court and has acted in breach 
of them.” 


9. In the present case also we 
feel that the High Court has re-weigh- 
ed the evidence from its own point 
of view and though at the outset it 
noticed the correct legal position and 
expressly acknowledged the limits, 
within which it was called up- 
on to decide whether or not to 
interfere with the order of ac- 
quittal, in actual practice, it does nat 
seem to have attended to the ruies 
laid down by this Court in the four 
decisions noticed by it. As observed in 
D. Stephen’s case, 1951 SCR 284 = 
(AIR 1951 SC 196) (supra), the revi- 
sional jurisdiction under Sec. 439, Cr. 
P. C. is not to be lightly exercised 
when invoked by a private party 
against an order of acquittal against 
which the Government has a right cf 
appeal under S. 417. This jurisdiction 
is not ordinarily invoked or used 
merely because the lower Court has 
taken a wrong view of the law or 
mis-appreciated the evidence on re- 
cord. Again, as pointed out in Logen- 
dranath Jha’s case 1951 SCR 676 = 
(AIR 1951 SC 316) (supra), when Sec- 
tion 439 (4) specifically excludes the 
power to “convert a finding of ac- 
quittal into one of conviction”, the 
High Court cannot, when dealing witn 
a revision petition by a private partv 
against an order of acquittal, in the 
absence of any error on a point of 
law, re-appraise the evidence and re- 
verse the findings of fact on which 
the acquittal was based by resorting 
to the device of stopping short of find- 
ing the accused guilty and passing 
sentence on him. This would be a 
subterfuge impermissible in our judi- 


cial process. 


19. No doubt, the appraisal of 
evidence by the trial Judge in the 
case in hand is not perfect or free 
from flaw and a Court of appeal may 
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well have felt justified in disagreeing 
with its conclusion, but from this it 
does not follow that on revision by a 
private complainant, the High Court is 
entitled to re-appraise the evidence 
for itself as if it is acting as a Court 
of appeal and then order a re-trial. It 
is unfortunate that a serious offence 
inspired by rivalry and jealousyin the 
matter of election to the office of vil- 
lage Mukhia, should go unpunished. 
But that can scarcely be a valid 
ground for ignoring or for not strict- 
ly following the law as enunciated by 
this Court. 


11. There is also another as- 
pect of the matter. The High Court 
has evaluated the evidence on the 
existing record. On re-trial the trial 
Court will have to consider the evi- 
dence led at the re-trial and arrive 
at its conclusion on that record. The 
expression of opinion on the present 
evidence with respect to the commis- 
sion of the alleged offence would not 
ibe binding and would, therefore, 
hardly be relevant. But it may never- 
theless leave an unconscious impres- 
sion on the mind of the Court, 
holding the fresh trial. This aspect 
also seems to lend some support to 
the view that normally re-trial should 
not be ordered unless there is some 
infirmity rendering the trial defective. 
12. In view of the foregoing 
discussions, in our opinion, the High 
Court had committed a serious error 
in directing re-trial on the basis of its 
re-assessment of the oral evidence on 
the record, while exercising its power 
of revision at the instance of a private 
complainant. We are, therefore, cons- 
trained to allow this appeal, quash the 
impugned order of the High Court 
and restore that of the trial Court. 


Appeal allowed. 


AIR 1973 SUPREME COURT 2150 
(V 60 C 353) 
(From Gujarat: (1970) 76 ITR 14) 
K. S. HEGDE AND H. R. 
KHANNA, JJ. 


The Controller of Estate Duty, 
Gujarat, Appellant v. Shri Hussain- 
bhai Mohmedbhai Badri, Respondent. 


Civil Appeal No. 1096 of 1970, 
D/- 30-4-1973. 
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Index Note:— (A) Estate Duty 
Act (1953), S. 5 — Property iwhich 
“passes” on the death — Income from 
trust property to be shared equally 
by wife and two sons of settlor — 
Trust estate to be divided equally be- 


-tween the two sons on wife’s death — 


On wife’s death only one third of the 
estate “passes” and mot the whole of 
it. 

Brief Note:— (A) In determining 
whether a particular property “pass- 
ed” on the death of a deceased what 
has to be seen is whether that de- 
ceased had any beneficial interest in 
that property and whether that in- 
terest “passed? to some one on his 
death. When the deceased had only one 
third share in the income of the trust 
property that interest alone “passed” 
on the death. Though after the death 
of the deceased, the accountable person 
as well as the other heirs of che settlor 
who had only a beneficial interest in 
the income of the trust property be- 
came the legal owners of the trust pro- 
perty, the change in the nature of the 
rights possessed by the some of the 
beneficiaries under the trust deed did 
not enlarge either the extent or value 
of the property that ‘passed’, on the 
death of the deceased. (1970) 76 ITR 
14 (Guj), Affirmed. (Paras 15, 18) 


Cases Referred: Chronological Paras 


AIR 1967 SC 578=63 ITR 645, 
Mahendra Rambhai Patel v. 
Controller of Estate Duty, Guja- 
rat 

1937 AC 174=(1936) 3 All ER 
752, Scott and Coutts and Co. 


v. Inland Revenue Commrs. 13 
(1901) 2 KB 331=70 LJ KB 764, 
In re Thomas Townsend 15 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— This appeal by cer- 
tificate arises from the decision of the 
High Court of Gujarat in a Reference 
under Sec. 64 (1) of the Estate Duty 
Act (to be hereinafter referred to as 
the Act). Therein the Tribunal refer- 
red, partly at the instance of the De- 
partment and partly at the instance 
of the accountable person three ques- 
tions of law said to arise from its 
order, for the decision of the High 
Court. The accountable person at 
whose instance the last question was 
referred informed the High Court 
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that he does not desire to have any 
answer to that question; consequently 
the High Court did not answer that 
question. The High Court answered 
the first question in favour of the ac- 
countable person. In view of that ans- 
wer, it thought it unnecessary to ans- 
wer the second question. The only 
question calling for decision is ques- 
tion No. 1, which reads: 


“Whether on the facts and in the 
‘circumstances of the case, the whole 
of the Trust estate was to be included 
in the assessment or only a portion 
thereof and if so what portion?” 


2. Herein we are concerned with 
the estate of Bai Safiabai (the widow 
of Eusufalli Badri) who died on 6-10- 
1955. The High Court opined that only 
1/3rd of the trust estate of which the 
deceased was one of the trustees ‘pass- 
ed’ on her death. The correctness of 
that conclusion is challenged by the 
Department. According to the Depart- 
ment, the entire Trust estate ‘passed’ 
‘on the death of the deceased. 


3. The material facts of the 
tase may now be stated. One Eusufalli 
Ebrahimji settled upon trust certain 
immovable properties and  lease-hold 
lands by an indenture dated 15-7-1938. 
Under that deed three trustees were 
appointed. They were Eusufalli (the 
settlor), his wife Bai Safiabai (the de- 
ceased) and their eldest son Moha- 
medbhai, the accountable person. 
Under the terms of the trust deed, the 
settlor was entitled to the net income 
ofthe trust properties during his life- 
time. After his death, the income of 
those properties was to be divided 
into three equal shares; 1/3rd of the 
income was to be appropriated by 
Bai Safiabai during her lifetime. Out 
of the remaining 2/3rds, 1/3rd was to 
be paid to Mohomedbhai and the re- 
maining 1/3rd was to be entrusted to 
Mohomedbhai for being utilised for 
the maintenance of the two wives and 
the children of the settlor’s youngest 
son Salebhai, who had died before the 
trust deed was executed. The settlor 
prescribed in the trust deed that after 
the death of Safiabai: 

"The trustees divide the trust pro- 
perties in such a manner that one 
equal share i. e. half share shall be 
given to my eldest son, Mohomedbhai, 
and if he has died before that then, 
that share shall be given to his child- 
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ren and wife and that division shall 
be made according to the dictates of 
my religion and the other half share 
shall be given to the wife and child- 
ren of Salebhai in such manner that 
the two anna share shall be given to 
each of his two wives and the re- 
maining twelve annas shall be distri- 
buted amongst his (Salebhai’s) child- 
ren according to the dictates of my 
religion and after doing so this trust 
shall come to an end.” 


(The remaining clauses in the trust 
deed are not relevant). 


4, Safiabai, as mentioned earlier, 
died on 6-10-1955. The value of the 
estate left by her was determined by 
the Assistant Controller at Rupees 
4,15,000/-. According to the Assistant 
Controller the estate left by the de- 
ceased consisted of two items (a) of 
her individual properties and (b) 1/3rd 
of the trust properties. 


5. The accountable person object- 
ed to the inclusion of the value of the 
1/3rd share in the trust properties in 
the computation of the value of the 
estate that ‘passed’ on the death of 
Safiabai. But that objection was over- 
ruled by the Assistant Controller. 

6. Aggrieved by that decision, the 
accountable person went up in appeal 
to the Appellate Controller. But, 
later on the accountable person sought 
to withdraw the appeal. The Appel- 
late Controller refused to give him 
permission to withdraw the appeal. 
Further, he gave him notice requiring 
him to show cause why the entire 
value of the trust estate should not 
be included in the computation of the 
value of the estate that ‘passed’ on 
the death of Safiabai. The accountable 
person contended that the trust pro- 
perty did not belong to the deceased 
and as such, the same cannot be, said 
to have ‘passed’ on her death. That 
contention was rejected and the en- 
tire trust property was considered as 
the property that ‘passed’ on the 
death of the deceased. Consequently 
the valuation made by the Assistant 
Controller was enhanced by Rupees 
5,73,000/-. 

7. Against the order of the 
Appellate Controller, the accountable 
person went up in appeal to the Ap- 
pellate Tribunal. The Tribunal set 
aside the order of the Appellate Con- 
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troller and restored that of the Ta 


tant Controller. It held that only 1/3rd 
of the trust estate ‘passed? on the 
death of the deceased. Thereafter at 
the instance of the Department, the 
question set out earlier was submitted 
to the High Court seeking its opinion 
thereon. The High Court, as mention- 
ed earlier, answered that question in 
favour of the assessee. The High 
Court opined that under Section 5 of 
the Act only the beneficial interest of 
the deceased in the trust estate ‘pass- 
ed’ on her death. It rejected the con- 
tention of the Department that the 
entire trust estate passed on her 
death. It further held that the circum- 
stance that the legal title to the 
estate passed from the trustees to the 
beneficiaries after the death of the de- 
ceased was not a material circum- 
stance. Before us it was contended on 
behalf of the Department that the 
title to the trust properties vested in 
the trustees till the death of the de- 
ceased. That title ‘passed’ to the bene- 
ficiaries immediately the deceased 
died. The title that ‘passed’ on the 
death of the deceased was the title in 
respect of the entire trust property 
and therefore we must hold that the 
entire trust property ‘passed’ on the 
death of the deceased. Hence, the 
value of the entire trust property 
should be taken into consideration in 
computing the value of the estate 
that passed on the death of the de- 
ceased. On the other hand it was con- 
tended on behalf of the accountable 
person that the deceased had only 
1/3rd interest in the trust property 
and that alone ‘passed’ on her death. 
According to him, the deceased’s posi- 
tion as a trustee, which came to an 
end on her death cannot be consider- 
ed as property passing on her death. 


8. To decide the controversy 
between the parties, it is necessary to 
find the scope of S. 5 (1) of the Act. 
That section reads: 


“In the case of every person dying 
after the commencement of this Act 
there shall, save as hereinafter ex- 
pressly provided, be levied and paid 
upon the principal value ascertained 
as hereinafter provided of all pro- 
perty, settled or not settled, including 
agricultural land situate in the terri- 
tories which immediately before the 
Ist November, 1956, were comprised 


4 in the States specified 


A.L R- 


in the first 
Schedule, to this Act, which passes on. 
the death of such person, a duty call- 
ed “estate duty” at the rates fixed in 
accordance with Section 35.” 

(The remaining portion of the section 
is not relevant). 


9. At this stage we may also 
refer to Ss. 2 (15) and 2 (16) of the 
Act. Section 2 (15) says: 

“ “property” includes any interest 
in property, movable or immovable, 
the proceeds of sale thereot and any 
money or investment, for the time be- 
ing representing the proceeds of sale 
and also includes any property con- 
verted from one species into another 
by any method.” 
(The explanations 
not relevant). 


10. section 2 (16) defines the 
expression “property passing on the 
death”. That provision runs thus: 

* “property passing on the death” 
includes property passing either im- 
mediately on the death or after any 
interval, either certainly or contin- 
gently, and either originally or by 
way of substitutive limitation, and 
“on the death” includes “tat a period 
ascertainable only by reference to the 
death;”’. 

11. This defirition is only an 
inclusive definition. It does not bring 
out the meaning of the expression 
“property passing or the death”. 

12. The expression ‘property 
passing on death’ is not a technical 
expression. In other words, it is not a 
term of law. The word “passes” means 
“changes hands”. To ascertain whe- 
ther property has passed, a compari- 
son must be made between the per- 
sons beneficially interested the mo- 
ment before the death and the per- 
sons so interested the moment after 
the death—see the observations of 


to this section are 


Lord Russel of Killowen in Scott and- 


Coutts and Co. v. Inland Revenue 
Commissioners, 1937 AC 174 at p. 183. 
It is observed in Green’s 
Duties’ at p. 34: 


“Tf, after such a comparison, it 
appears that the beneficial enjoyment. 
of the property (a definable part 
thereof) was, in substance and in 
events, unaffected by the death, the 
property (or that part thereof) did 
not pass on the death merely because. 


‘Death | 


‘a 


1973. 


as a matter of terminology, one set of, 


limitations then ceased to have effect 


-and another became operative”. 


13. It is further observed there- 
in: 

ies to the extent that there is 
no Be or beneficial enjoyment de 
facto, property does not pass merely 
because the exact nature or extent of 
the beneficial interests after the death 
was not ascertainable until that event 
occurred; or because the beneficiary 
was entitled to income only before the 
death and to capital thereafter.” 


14, Proceeding further, 
learned author says: 

“Moreover Estate duty is not pay- 
able under 8. 1 (corresponding to our 
S. 5) by reason only of a change of 
title, where the same person was en- 
titled as of right to the possession or 
income of the property both before 
and after the death, without interrup- 
tion. This is so, even if before the 
death he had only a defeasible right 
to the income and after the death he 
a an indefeasible right to the capi- 
ta a 

15. From the facts mentioned 
earlier, it is seen that ever since the 
death of the settlor, beneficial interest 
in 2/8rds of the income of the trust 
property vested on persons other than 
the deceased. The deceased was en- 
titled only to a 1/3rd share in the 
income of the trust property. In sub- 
stance, only 1/3rd interest in the trust 
property passed on her death. It is 
true, that after the death of the de- 
ceased, the accountable person as well 
as the other heirs of the settlor who 
had only a beneficial interest in the 
income of the trust property became 
the legal owners of the trust property. 
This change in the nature of the rights 
possessed by some of the beneficiaries 
under the trust deed does not enlarge 
either the extent or value of the pro- 
perty that ‘passed’ on the death of the 
deceased. 


the 


16. The meaning of the expres- 
sion “property passing on the death of 
the deceased” found in the correspon- 
ding English Act was considered by 
the King’s Bench in Re Thomas Town- 
send, Deceased, (1901) 2 KB 331. In 
that case a testator who died before 
the commencement of the Finance Act, 
1894, by his will, bequeathed his real 
and personal estate to trustees for sale 
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of the annual income thereof of an an- 
nuity to his wife, and. subject to the 
annuity, to his eight children equally, 
and after the death of his wife to di- 
vide the trust fund among the children 
in equal shares; but if the fund ex- 
ceeded a certain specified sum, then. 
to divide eight-ninths of such excess. 
among the children, and to pay the 
remaining ninth to certain other per- 
sons. The wife died after the Finance 
Act, 1894, had come into operation. 
The Court held that the estate duty 
was only payable on the one-ninth 
share of the excess of the trust fund 
over the specified sum and on the 
benefit which accrued to the children 
by the cesser of the annuity, since that 
was the only property passing on the 
death of the wife. Dealing with the 
question of law arising for decision 
Kennedy J. observed: 


“There is no question that, look- 
ing to the substance of the disposition: 
which is in question, as to 96001, the 
children took an interest on the death 
of the testator which was qua that. 
sum a definite ascertained profit which 
vested in them, and as to which each 
of the eight children got his eighth 
share. Of course the whole estate was 
subject to the annuity, but the only 
uncertainty in case of the residue was. 
as regards the amount of anything be- 
yond 96001. It is not until the death of 
the widow that the residue over 96001. 
passes to the children and the grand- 
children in the way provided for by 
the will. Therefore, if it does not pass 
until then, it cannot be ascertained un- 
til then, for it cannot be known until 
then that there will be any such resi- 
due. Otherwise the matter seems quite 
clear. The property as regards the 
96001. was property which passed on 
the death of the testator, and not on 
the death of the testator’s widow, and 
therefore is not liable to this claim to 
the extent of the eight-ninths.” 


17. A similar view was ex- 
pressed by Phillimore J. He observed: 

“It seems to me obvious that, as 
regards the legacies and as regards 
eight-ninths of the residue, or, as the 
legacies go to the same people, we 
may say as regards eight-ninths of the 


property, it passed at once to the chil- 


dren subject to the burden of the an- 
nuity; and if Mr. Thomas Townsend 
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had died in the year of grace 1900 or- 
- livered to Manubhai until he attained 
the age of 25 years, the shares belong- . 


1901, and these had been, not children, 
but nephews or great-nephews liable 
to pay legacy duty, I do not think the 
Inland Revenue officials would will- 
ingly have accepted the suggestion 
that legacy duty would not become 
payable until after the death of his 
widow.” 


18. The rule laid down in 
‘Townsend’s case is equally applicable 
to the facts of the present case. In 
our opinion what is relevant in deter- 
mining the scope of the expression 
“property passing on the death of the 
deceased” is the change in the bene- 
ficial interest and not title. This con- 
clusion of ours receives support from 
the decision of this Court in Mahen- 
dra Rambhai Patel v. Controller of 
Estate Duty, Gujarat 63 ITR 645 = 
(AIR 1967 SC 578). Therein by a deed 
of trust dated June 28, 1941 one Ram- 
bhai settled 160 fully paid up shares in 
a company in trust for the benefit of 
his sons Manubhai and Mahendra in 
equal shares. The trustees were to 
stand possessed of the shares until 
each of the beneficiaries comple- 
ted the age of 25 years and 
apply in their discretion the whole 
or part of the profits arising 
therefrom for the maintenance 
‘and advancement of the beneficiaries 
‘and to invest the surplus. If and when 
each of the beneficiaries completed the 
age of 25 years the trustees were to 
transfer out of the 160 shares his por- 
tion of the shares and the accumula- 
tion or any other investment in lieu 
thereof to him absolutely. If any of 
the beneficiaries should die before 
completing the age of 25 years, the 
shares settled on him (but not the ac- 
cumulated surplus income) were to 
devolve on certain persons. The bene- 
ficlaries had no right to mortgage or 
create any incumbrance or sell it un- 
til each of them completed the age of 
2) years. Manubhai died on June 7, 
1954, a minor and unmarried; and the 
principal value of his interest in the 
settled property was brought to estate 
‘duty in the hands of his brother. The 
accountable person challenged the vali- 
‘dity of the levy. He contended that no 
property passed on the death of 
his brother Manubhai. This contention 
was rejected both by the High Court 
and this Court. This Court held that 


AA. I. R. 
though the shares were not to be de- 


ed to him since the execution of the 
trust deed and he was also beneficial- 
ly entitled to the income from those 
shares. In the course of his judgment 
shah J. (as he then was) speaking for 
the Court observed at p. 649: 


“The interest of Manubhai in the 
shares and in the accumulated income 
was ‘property’ within the meaning of 
Section 2 (15). That property did, as 
we have already pointed out, vest in 
ownership in Manubhai immediately 
on the execution of the deed of trust. 
On Manubhai dying, unmarried, the 
property as to the shares under clause 
7 of the deed and as to the accumulat- 
ed income under the law of inheri- 
tance devolved on his brother Mahen- 
der. On Manubhai’s death, there was 
under the deed of trust a change in 
the person who was beneficially in- 
terested in the shares.” 


This decision clearly lays down that 
in determining whether a particular 
property ‘passed’ on the death of a 
deceased what has to be seen is whe- 
ther that deceased had any beneficial 
interest in that property and whether 
that interest ‘passed’ to someone on 
his death. The deceased Safiabai had 
only 1/8rd share in the income of the 
trust property. That interest undoubt- 
edly passed on her death. In the re- 
maining 2/3rds income, she had no in- 
terest and the same did not pass on 
her death. Her title to the property 
as a trustee was purely a presonal 
right. It had no value in terms of 
money. It conferred no right on her. 
It only imposed some duties. Such a 


right cannot be considered as ‘pro- 
perty’. 
19. For the reasons mentioned 


above, we entirely agree with the con- 
clusions reached by the High Court. 


20. In the result this appeal 
fails and it is dismissed with costs. ` 


Appeal dismissed. 


onl 
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Index Note: —— (A) Industrial Dis- 
putes Act (1947), Ss. 33 (2) (a) and 9A 
read with Sch. FV item 5—Divali holi- 
day—Changing declared date of holi- 
day to next date on request of majo- 
rity of workers — Not an alteration 
in conditions of service within S. 9A 
or Section 33 (2) (a). 

Brief Note: — (A) Even assuming 
that the workmen have got a right to 
get a holiday for Diwali and that ıt 
has become a condition of service, the 
workmen did have a holiday for Di- 
wali. The holiday for the said festival 
is to be given on the date when the 
majority of the workmen claim that 
they are celebrating Diwali. The al- 
teration of the date regarding the holi- 
day for Diwali from llth to the next 
day, cannot be considered to be an 
alteration in the conditions of service. 

(Paras 8. 9, 12) 


The real object and purpose of 
S. 9-A is to afford an opportunity to 
the workmen to consider the effect of 
a proposed change and, if necessary, 
to represent their view on the pro- 
posal. Even assuming that the altera- 
tion of the date of the holiday for Di- 
wali will amount to a change in the 
condition of service, there is no ques- 
tion, in this case, of a contravention of 
5. 9-A, when the majority of the 
workmen themselves requested the 
employer to make the alteration. The 
employer was within its rights under 
S. 33 (2) (a). AIR 1972 SC 1917, Ref. 
to. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1917=(1972) 2 Lab 
* LJ 259, M/s. Tata Iron & Steel 
Co. Ltd. v. The Workmen 14132 
{1971) 1 Lab LJ 570=(1970) 3 
SCC 618, Workmen of M/s. Sur 
Tron & Steel Co. (P.) Ltd. v. 
M/s. Sur Iron & Steel Co (P.) 
Ltd. 10 
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The following Judgment `of the 


‘Court was delivered by 


VAIDIALINGAM, J.:-—— In this ap- 
peal, by special leave, the question 
that arises for consideration is whe- 
ther the appellant has contravened 
Section 9-A of the Industrial Disputes 
Act, 1947 (hereinafter referred to as 
the Act), when at the request of the 
majority of the workmen the holiday 
for Diwali was changed from 11th 
November, 1966 to the next day. Ac- 
cording to the usual practice at the 
commencement of the year 1966, the 
appellant had published a list of holi- 
days for that year. According to this 
list, the holiday for Kali Puja was sta- 
ted to be on Friday, the llth Novem- 
ber, 1966. On November 5, 1966, the 
appellant notified that the factory will 
remain closed for Kali Puja on Friday, 
the 1lth November, 1966. This notifi- 
cation was only on the basis of the list 
of holidays referred to earlier. The 
workmen in this company were repre- 
sented by two unions (1) Amco Em- 
ployees’ Association (hereinafter refer- 
red to as the Association) and (2) 
Amco Sramik Sangha (hereinafter 
referred to as the Sangha). There is no 
controversy that the Sangha repre- 
sented the majority of the workmen of 
their company. 


PA On November 10, 1966, the 
General Secretary of the Sangha wrote 
a letter to the Factory Manager of the 
appellant requesting him to close the 
factory on Saturday, the 12th Novem- 
ber, 1966, on account of Kali Puja in- 
stead of the llth instant, as already 
notified by the company on November, 
5, 1966. A further request was made 
in this letter that the factory may be 
kept working on Friday, the lith 
November, in accordance with the 
timings mentioned therein. The Gene- 
ral Secretary further stated in this 
letter that if the request of change in 
the holiday is not accepted, a large 
number of workmen will not be attend- 
ing on Saturday, the 12th November, 
which will result in heavy loss of 
production. On receipt of this letter, 
the appellant put up a notice the same 
day that in response to the request of 
the Sangha, the factory will remain 
closed for Kali Puja on Saturday, the 
12th November, instead of Friday, the 
lith, as previously notified. This notice 
stated that the factory will remain 
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open on Friday, the 11th November, 


during the hours mentioned therein.” 


Quite naturally, this notice cancelled 
the previous notice dated November, 
5, 1966. 


3. After the Company’s notice 
regarding the change of holiday for 
Diwali was put up on the notice-board, 
the Association, on the day (Novem- 
ber, 10, 1966) addressed a letter to the 
management that the change of holi- 
day for Diwali was not justified and 
that the date originally declared asa 
holiday, namely, the 11th November, 
should be allowed to stand. The com- 
pany obviously did not accede to this 
request of the Association with the 
result that most of the workmen at- 
tached to the Association did not attend 
to work on November 11, 1966. The 
wages for that day were not paid by 
the appellant to those workmen on the 
ground that they were absent from 
duty. 


4. Nearly a year later on De- 
cember 20, 1967, the respondents in 
this appeal, 83 in number, filed an ap- 
plication before the Labour Court, 
Gauhati under Section 36-A of the Act. 
The grievance of these workmen ap- 
pears to be that there was an indus- 
trial dispute pending at the relevant 
time and that without complying with 
the provisions of Section 33, and with- 
out conforming to the provisions of 
Section 9-A the employer had altered 
the condition of the service by chang- 
ing the date of the holiday for Diwali. 
According to them, one day holiday 
for Kali Puja was being allowed fora 
number of years and that it has be- 
come a condition of service. The notice 
issued on November 5, 1966, declaring 
November 11, 1966, as a holiday for 
Diwali was in conformity with the 
right of the workmen under the con- 
ditions of their service. The Standing 
orders of the company did not give 
any power to the appellant to change 
the holiday for Diwali and, therefore, 
Section 33 (2) (a) of the Act does not 
give power to the appellant to alter 
the said date. Any change of date can 
only be effected in accordance with 
Section 9-A. As that has not been done, 
the action of the employer in declar- 
ing 12th November, 1966, as a holiday 
and refusing to pay wages for lith 
November, 1966, were both illegal. 
Accordingly they prayed for directing 


A. i. R- . 


the appellant to pay them wages for 
November, 11, 1966, which has been. 
denied to them, as their absence on 
that day was perfectly legal. 


5. The management contested. 
the application on the ground that 
there: has been no change effected in. 
the conditions of service of the work- 
men by altering the holiday of Diwali 
from November, 11, to the next day. 
As the holiday is for Diwali and as. 
the majority of the workmen specifi- 
cally desired the holiday on the 12th 
November, the change was made to 
suit the convenience of the workmen. 
Even if the fixation of a holiday is a 
condition -of service, the change has 
been made for the ‘benefit of the work- 
men. The management further pleaded. 
that under the Standing Order they 
were entitled to fix the holidays and 
also to effect any changes therein and, 
therefore, Section 33 (2) (a) of the Act 
gives power to them to effect such a 
change, although an industrial dispute 
was then pending. The management. 
also cited certain previous instances. 
when the holiday for Holi or for Di- 
wali once fixed had been altered at 
the request of the workmen. 


6. The Labour Court has ac- 
cepted the plea of the management. 
that the Sangha represented the majo- 
rity of the workmen of the appellant. 
It has further found that the appellant: 
altered the date from lith to 12th at 
the specific request of the Sangha. But 
the Labour Court held that, as the 
holiday has been originally fixed for 
the 11th November by the notice dated 
November 5, 1966, on the basis of the 
list of holidays announced by the com- 
pany, the alteration of the holiday 
from llth to 12th November, though 
at the request of the majority of the 
workmen amounted to a change in 
the condition of service and as such, 
the procedure under Section 9-A 
should have been followed. As the said 
procedure had not been followed by 
the appellant, the labour ccurt held 
that there has been a violation of Sec- 
tion 33 read with Section 9-A of the 
Act. In this view, it granted the reliefs: 
asked for by the 35 workmen. 


7. Mr. L. Sen, on behalf of 
the appellant Company, supported the 
stand taken by it before the Labour 
Court. He urged that there is no ques- 
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tion of any cancellation of a holiday 
that the workmen were entitled to, 
in which case it may be stated that 
the condition of service is affected. 
On the other hand, the workmen did 
have a holiday for Diwali on the 12th 
November. The counsel also referred 
us to the evidence on record to show 
that on previous occasions such chan- 
ges had been effected in the holidays 
when a request was made by the work- 
men concerned. Mr. Sen Gupta, learn- 
ed counsel for the respondents, has 
adopted the reasons given by the 
Labour Court for holding that a change 
in the condition of service has been 
effected by the appellant. In particu- 
lar, Mr. Sen Gupta pointed out that if 
the employer wanted to effect a change 
in the date of the holiday, it should 
have been done by the appellant en- 


tering into a settlement with the 
workmen,.as contemplated by cl. (a) 
of the proviso to Section 9-A. he 


sum and substance of the statements 
of Mr. Sen Gupta was that the ap- 
pellant having fixed the holiday for 
Diwali as per its previous circular, 
had no power to change the same 
even though a majority of the work- 
men had desired the appellant to do 
so. 


8. Section 9-A no doubt pro- 
vides that the conditions of service of 
any workmen in respect of any matter 
Ispecified in the fourth Schedule can- 
not be changed without following the 
procedure indicated therein. If the al- 
teration of the date of holiday amounts 
to a change in the conditions of ser- 
vice, it is needless to state that the 
appellant is bound to follow the pro- 
cedure laid down in Section 9-A. Item 
5 of the fourth Schedule deals with 
|“leave with wages and holiday”. There- 
|fore, prima facie, if a holiday has ` een 
fixed the management ‘may not have 
power to totally cancel the same or 
deprive the workmen of such a holi- 
-Iday without conformity to provi- 
sions of Section 9-A. In the notice 
Jpublished at the beginning of the year 
1966 regarding the holidays for the 
said year, the appellant has no doubt 
jstated that Friday, the llth Novem- 
ber, will be a holiday for Kali Puja. 
But thereisa statement in this notice 
tothe effect that “this listis subject to 
modification, if thought necessary” 
Under paragraph 6, of the company’s 
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certified Standing Orders, it is provid- 
ed that “Notice specifying (a) the days 
observed by the Factory as holidays 
and (b) pay days, shall be posted as 
required by the Factory Act and the 
Payment of Wages Act respectively”. 
There isno controversy that the list of 
holidays published at the beginning of 
the year 1966 as well as the circular 
dated November 5, 1966 are in con- 
formity with this provision. Similarly 
the notice dated November 10, 1966, 
by the management regarding the 12th 
November being a holiday for Diwali 
acceding to the request of the work- 
men, must also be considered to satisfy 


the provisions of this clause in the 
Standing Order. 
9. In our opinion, the altera- 


tion of the date regarding the holiday 
for Diwali from llth to the next day, 
cannot be considered to be an altera- 
tion in the conditions of service. The 
workmen may be entitled to have a 
holiday for Diwali. But on what parti- 
cular day Diwali falls or it is being, 
observed and a holiday is to be de- 
clared, is a matter to be decided by 
the management in consultation with 
the workmen. If a large body of the: 
workmen require a change in the date 
of the holiday on the ground that the 
festival is not being observed on thei 
day originally fixed and the manage- 
ment changes the date, it cannot be 
stated that there is an alteration in 
the conditions of service. The work- 
men are not being deprived of a holi- 
day at all for Diwali. In fact they 
eee got it on the 12th November, 








10. In the Workmen of M/s. 
sur Iron & Steel Co. Pvt. Ltd. v. M/s. 
Sur Iron & Steel Co. Pvt. Ltd. (1971) 
1 Lab LJ 570 (SC), the workmen con- 
tended that the change in weekly off- 
day, from Sunday to Saturday, with-. 
out complying with the provisions of 
Section 9-A, was illegal. This Court 
rejected that contention on two 
grounds that (1) there was no specific 
entry in the Fourth Schedule covering 
a condition of service relating to a 
weekly off-day and (2) even assum- 
ing that the grant of a weekly off-day 
falls under item 4 of the Fourth Sche- 
dule, the State Government had issu- 
ed a notification on April 10, 1962 
under Section 9-B laying down that 
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the proposal. Even assuming that thek 
alteration of the date of the holiday|, 
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the notice under Section 9-A was 
required to be served in respect of 
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the matters covered by items 4, 6 and 
11 of the said Schedule for a period 
of three months. Therefore, it will be 
seen that this decision did not express 
any opinion on the question whether 
the alteration of the weekly off-day 
from Sunday to Saturday, amounts to 
a change in the conditions of service 
coming within’ Section 9-A. In fact 
the indications in the judgment are that 
such an alteration will not attract sec- 
tion 9-A. 

11. The decision in M/s. Tata 
Tron and Steel Co. Ltd. v. The Work- 
men, (1972) 2 Lab LJ 259=(AIR 1972 
SC 1917) does not advance the case of 
the respondents. From the facts of that 
case it is seen that Sunday had been 
a holiday in the factory concerned for 
a long number of years. The company, 
for the reasons stated in the judgment, 
cancelled this holiday andin turn gave 
a holiday in the mid-week without 
following the procedure under S. 9-A. 
It was held in the particular circums- 
tances of that case that the alteration 
amounts to a change in the conditions 
of service. It must be noted that the 
workmen have been having for a long 
number of years Sunday as a holiday 
and that may have become a condition 
of their service. A holiday on a Sun- 
day can only be on that day and no 
other day of the week can be Sunday. 
On this basis the decision has been 
rendered holding that cancelling the 
holiday enjoyed on Sunday amounts, 
in the circumstances, to a change in 
the conditions of service. 


12. The position in the case 
before us is entirely different. The 
fact is that the workmen have not 


been deprived of a holiday for Diwali. 
Even assuming that the workmen have 
got a right to get a holiday for Diwali 
and that it has become a condition of 
service, in this case the workmen did 
have a holiday for Diwali. The holiday 
for the said festival is to be given on 
the date when the majority of the 
workmen claim that they are celebrat- 
ing Diwali. It has been emphasised in 
(1972) 2 Lab LJ 259=(AIR 1972 SC 
1917) that the real object and purpose 
of Section 9-A is to afford an opportu- 
nity to the workmen to consider the 
effect of a proposed change and, if 
necessary, to represent their view on 


for Diwali will amount to a conditiont 
of service (sic), there is no question,| 
in this case, of a contravention of Sec-| 
tion 9-A, when the majority of thel, 
workmen themselves requested thel. 
employer to make the alteration. The 
employer was within its rights under! 
section 33 (2) (a). The evidence on 
the side of the respondents shows that 
the workmen actually celebrated Di- 
wali on the 12th November, which was 
declared to be a holiday. 

13. For the reasons stated 
above, we are of the opinicn that the 
application filed by the workmen be- 
fore the Labour Court under S. 33-A 
was misconceived. In the result, the 
order of the Labour Court is set aside 
and this appeal is allowed. There wiir 
be no order as to costs. 


Appeal allowed. 
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Ref: Conduct of Election Rules (1961),. 
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Brief Note: — (A) Whereas cl. (a} 
of S. 83 (1) requires only concise state- 
ments of material facts and not evi- 
dence, clause (b) requires full parti- 
culars of corrupt practices and as full 
a statement as possible of the names 
of parties who committed corrupt pra- 
ctice and the date and place of the 
commission of each such practice. $ 

Held that the statements in the 
instant election petition were neitner 
vague nor general, nor did they lack 
any material particulars. 

(Paras 5, 7) 

Index Note: — (B) Representation 
of the People Act (1951), S. 123 — 
Charges of corrupt practices are quasi- 
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criminal and should be proved satis- 
factorily. (Para 9) 

The judgment of the Court was 
delivered by 

ALAGIRISWAMI, J.—- This ap- 
peal arises out of the election to the 
Haryana Vidhan Sabha from the Jhaj- 
jar constituency held on 11-3-1973 in 
which the appellant was declared 
elected on receiving 24060 votes as 
against 23975 votes received by the 
respondent. The respondent thereupon 
filed the petition challenging the vali- 
dity of the election. 

2. The appeal itself is against 
the order dated 17th August, 1972 
passed by the learned Single Judge of 
the High Court, who heard the elec- 
tion petition in respect of issues 1, 2, 
3, 4, 5, 6, 7 (a) and 7 (b). Issue 2 itself 
was not challenged before this Court. 
Issues 1, 3, 4, and 5 form one group; 
issue 6 relates to a corrupt practice; 
issues 7 (a) and 7 (b) stand by them- 
selves. Though they also do ‘not refer 
to a corrupt practice, we will discuss 
and deal with them separately. 


3. We shall first set forth the 
allegations in the election petition 
which gave rise to these various issues. 
The allegation in the election petition 
with regard to issue (1) is found in 
para 9 (ii) of the election petition, with 
regard to issue (3) in para 9 (iv). issue 
(4) in para 9 (v) and issue (5) in para 
9 (vi): 

“Para 9 (ii) That the respondent 
got 28 votes of the dead voters polled 
at Chhapa Booth No. 19, Machhrauli 
Booth No. 31, Silani Booths Nos. 38 
and 39, Silani Pans Zalim Booth No. 
40, Silani Panna Keso Booth No. 41, 
Bhadani Booth No. 56, Ghhudani 
Booth No. 58, Sheikhupura Jat Booth 
No. 61 and Badli Booth No. 79. 

(iv) That a large number of voters, 
who were either absentees or missing 
or sick in hospitals or convicts lodged 
in jail and deserted ladies have been 
impersonated by the friends and rela- 
tions of the respondent for whom 
they have all polled and their total 
number is 710. 

(v) That a large number of Gov- 
ernment servants numbering 158 who 
were not present in their respective 
villages and did not cast their votes 
in fact, have been impersonated and 
their votes have been polled in favour 
ef the respondent. 
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(vi) That the respondent got the 
same votes registered in two or more 
different places in Haryana Assembly 
Jhajjar Constituency No. 44. The said 
persons are near or distant relations or 
friends of the respondent. The said 


. voters polled their votes at two dif- 


ferent places in the same constituency 
and in other constituencies i.e. Jhajjar 
Assembly Constituency No. 44, Beri 
Assembly Constituency No. 42, Salha- 
was (S.C.) No. 43, Bahadurgarh No. 
45, Kalanaur No. 41, Hasangarh No. 
38, Pataudi No. 55, Jattusana No. 58 
and outside Haryana in Delhi (Union 
Territory) in village Ghewra, Mitrau, 
Dichau and Charagh Delhi. The votes 
were polled in Jhajjar Constituency 
and in other constituencies as well... 
...1¢ may further be added that res- 
pondent had arranged some chemicals 
by which the indelible ink used for 
identity of a voter on the first finger, 
that he had already cast his vote had 
been evaporated and in this manner 
several of the voters exercised their 
votes multiple time in the said consti- 
tuency. For example his sister -Mano 
impersonated for Mitro wife of Man- 
gal, vote No. 934, and Shanti wife of 
Chhotu vote No. 940 at Booth No. 40. 
Besides this she herself voted twice: 
ie. at Booth No. 40 against vote No. 
824, and at Booth No. 1 against Vote 
No. 41.” 


It would be noticed these allegations: 
relate to votes cast in the name of 28 
dead persons, votes cast in the name 


of 710 persons who were absent due- 
to various reasons, those cast in the- 
name of 158 Government servants who: 


were not present in their respective: 
villages and did not cast their votes.. 
Issue (5) relates to the case of about: 
149 persons who were said to have 
voted twice and in some cases more 
than twice either in the same consti- 
tuency or in more than one constitu- 
ency. The appellant denied all the al- 
legations made in these paragraphs: 
but he also filed a recrimination peti- 
tion making the same allegations 
against the appellant in respect of 
about 2200 votes. We are not just now 


concerned with them. The main con-- 


tention of Mr. Garg, who appeared om 


behalf of the appellant, was that these- 
issues should not have been allowed to: 
be raised as the election petition did’ 
not contain enough material particulars: 


c] 
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that what was asked for was in the 
nature of a roving and fishing inquiry 
and shovild not be allowed. He was 
particularly alarmed by the fact that 
the respondent had cited as many as 
1100 witnesses whom he sought to exa- 


mine in respect of various allegations . 


made in the petition and the issues 
arising out of them. We shall first of 
all deal with issues 1, 3, 4 and 5. 


Å, Five schedules were attach- 
ed to the election petition. Schedule I 
gives the names and various details of 
all the 28 persons alleged to have been 
dead in whose name others were al- 
leged to have voted. The dates on 
‘which they died were also given ex- 
cept in four cases. It appears that as 
many as 24 death certificates have also 
been produced. Schedule III contains 
705 names giving details of the polling 
stations and polling booths to which 
they were attached, their number in 
' the electoral roll, the names of their 
fathers or husbands. In 44 cases even 
the names of persons who had voted 
for the absent persons were also given 
in the list. In many other cases rea- 
. Sons were also given why the real 
.-voter could not have voted and some- 
body else should have voted in his or 
her name, Schedule IV gives the names 
of various Army personnel, Govern- 
ment servants, quasi-Government ser- 
vants and people in private service and 
fairly elaborate details are given there 
as to where they are employed in 
order to show .that they could not 
have voted and votes in their names 


should have been cast by somebody: 


else. Schedule V gives the names of 
double or multiple voting. The Ist page 
of that schedule contains the names of 
the appellant, his wife, his brother’s 
daughters, his daughter, his son, his 
driver and his driver’s wife and shows 
the two booths where they are regis- 
tered as voters and as having voted 
twice. Similarly, details are given 
regarding other cases of multiple or 
double voting covering whole of the 
149 votes. One would have to search 
long and wide in order to come across 
any election petition which gives such 
elaborate details. 


5. Under Section 83 (1) (a) of 
.the Representation of the People Act, 
1951, an election petition shall contain 
@ concise statement of the material 
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facts on which the petitioner relies. 
Under clause (b) it shall set forth full 
particulars of any corrupt practice 
that the petitioner alleges, including 
as full a statement as possible of the 
names of the parties alleged to have 
committed such corrupt practice and 
the date and place of the commission 
of each such practice. The issues 
that we are just now discussing 
fall under clause (a) and not 
under clause (b) Mr. Garg first 
took the extreme position that in 
respect of all these thousand and odd 
votes no challenge could be made in 
the election petition unless the respon- 
dent’s polling agents had challenged 
them at the time of the polling rely- 
ing upon Rule 36 of the Conduct of 
Election Rules, 1961 which has made 
provision for challenges at the time of 
polling. As we have already indicated, 
the election petition gives more parti- 
culars than would have been found 
by anybody with any amount of ex- 
perience in respect of election peti- 
tions. Mr. Garg then went on to argue 
that where it is alleged- that votes 
have been cast in the name of dead 
or absent persons it should be speci- 
fically stated who exactly voted in 
place of the dead or absent persons. 
In respect of his first objection it has 
to be pointed out that it may very 
often happen that a candidate has no 
polling agents at all in various polling 
stations and polling booths. Very often 
the polling agent may not be a person 
belonging to that village so that he 
may not be able to challenge those 
votes then and there. Therefore, it is 
enough if he has made subsequent en- 
quiries and come to know the facts and 
alleges them within the period of limi- 
tation provided in the Act. Whereas 
5. 83 (1) (a) contemplates giving a 
concise statement of the material facts 
on which the petitioner relies, Mr. 
Garg’s argument really amounts to 
saying that the petition should contain 
not only the material facts but also 
the evidence on which he relies to 
prove those material facts. This is 
directly contrary to the provisions of 
Order VI, Rule 2 of the Code of Civil 
Procedure, which provides that: 


“Every pleading shall contain, and 
contain only, a statement in a concise 
form of the material facts on which 
the party pleading relies for his claim 
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or defence, as the case may be, but 
not the evidence by which they are 
to be proved...... 
‘The earlier part of the Rule, it would 
be noticed, is similar to clause (1) (a) 
ìof Section 83. The Code of Civil Pro- 
cedure applies to all trials of election 
petitions and to require that a party 
jshould not only state the material facts 
on which he relies, which the respon- 
dent h2d done more than amply in this 
icase, but also that he should state the 
evidence on which he relies is not a 
proposition which can be accepted 
either as correct in law or as one 
which justice requires. The evidence 
by’ which they are to be proved, if 
included in the election petition, as 
icontended by Mr. Garg, it would be 
\directly contrary to the provisions of 
Haw. Most of the decisions which he- 
“cited were cases wherea general re- 
count wasaskedforand there wasno 
evidence toestablish that the counting 
already made was defective or not re- 
liable. In some cases except vague and 
general allegations nothing else had 
been stated. It is in such cases that 
this Court held that the party should 
“not be allowed the opportunity of a 
roving and fishing inquiry. But this 
‘Court has also always reiterated that 
for the purpose of doing justice even 
a general recount can be ordered if 
the circumstances demanded. That is 
why in the face of the extreme care 
with which the election petition in 
‘this case has been drawn up and the 
very minute details given in it we do 
not consider that any of the decisions 
f this Court relied upon by Mr. Garg 
‘are to the point and have not referred 
to them. As we have already indicat- 
‘ed, one rarely comes across an elec- 
‘tion petition giving such minute de- 
‘tails and there is nothing more that 
‘the petitioner could have done ex- 
cept to state the evidence by which 
“the material facts are to be proved. 








6. Indeed, for example, in this 
‘case one witness had come forward 
‘and given evidence that he had cast 
‘the vote of his absent uncle. As and 
‘when the trial proceeds in the case 
‘of votes cast in the name of dead 
‘persons the death certificates already 
produced would have to be proved as 
relating to the particular individual 
-whose name is found in the electoral 
woll and then the counterfoil relating 
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to the particular number of the voter 
would have to be looked into to see 
whether the vote had been”cast and 
then it would have to be found out in 
whose favour that vote had gone. In 
the case of absent voters in whose 
name votes have been cast, either the 
voters concerned or somebody closely 
related to them or who knows them 
very well would have to give evidence 
that on the particular polling day the 
voter was not in town to be able to 
cast the vote. It is possible that in 
some cases, aS in the 44 instances 
which we have earlier referred to, it 
might also be proved that a particular 
person had cast the vote in the name 
of the absent person, but that is not 
always necessary if it is established to 
the satisfaction of the Court that the 
voter concerned was not anywhere 
near the polling station on that day- 
and could not have cast the vote. Then 
the voting paper itself would have to 
be looked into to see in whose favour 
it has been cast. It might even be 
necessary to look into the counterfoils 
if the respondent wants to establish 
that the vote has been cast by the 
real voter. If the person who gives - 
evidence admits that he had voted in 
the name of an absent voter he may 
have to be confronted with the coun- 
terfoil and the signature or thumb 
impression thereon and it may have to 
be compared with the signature or 
thumb impression of the person who 
gives evidence. This might even be- 
come necessary in some cases where 
even the voter concerned comes for- 
ward and gives evidence that he did 
not cast his vote. If his statement is 
questioned it may be necessary to 
compare his signature or thumb im- 
pression with the signature or thumb 
impression found in the counterfoil of 
the voting paper issued in his name. 
This would apply to the 705 votes 
found in Schedule III as well as the 
155 votes found in Schedule IV. The 
cases of double voting might also in- ` 
volve the same procedure and probab- 
ly even more in order to establish that 
the same person has voted more than 
once either within the same constitu- 
ency or in two different constituen- 
cies, All this is exacting and exhaust- - 
ing work. It appears that about 1100 
witnesses have been summoned and a 
sum of Rs. 60,000/- has been deposited 
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in the Court for the purpose of sum- 
moning these witnesses. But that duty 
cannot be shirked in the face of the 
pleadings in this case. They cannot be 
brushed aside as vague or general or 
as not raising any triable issue. It has 
also to be noted that the petitioner 
does not ask for a blanket order for 
opening of the ballot boxes or looking 
into all the counterfoils and thus seek 
to violate the secrecy of the ballot 
papers. In the application filed in 
support of the petition for production 
df records it is pointed out that the 
evidence is to be led by the produc- 
tion of genuine voter and he is to be 
shown the counterfoil whether it bears 
his signature or notandthen whether 
he in fact polled his vote or not or 
somebody else had cast his vote. It 
was specifically stated that the peti- 
tioner will pray for inspection of bal- 
lot papers when he succeeds in prov- 
ing that they have not cast their votes 
and have been impersonated. Nothing 
could be clearer or more reasonable 
than this. We are, therefore, of the 
opinion that the learned Judge was 
right in his conclusions with regard to 
these issues. 


7. As regards issue (6) which 
relates to a corrupt practice, naturally 
particulars would have to be given 
as required under clause (1) (b) of 
-~ Section 83. In order to see whether the 
requirements of S. 83 (1) (b) of giving 
full particulars of corrupt practices 
alleged by the respondent, including 
as full a statement as possible of the 
names of the parties alleged to have 
committed such corrupt practices, and 
the date and place of the commission 
of each such practice, have been met 
it is necessary to set out paragraphs 13 
and 14 of the petition which are as 
follows: 


“13. That there were total 568 
votes registered in village Bhatera in 
Jhajjar Assembly Constituency No. 44. 
The respondent had visited village 
Bhatera a week before in Holi festi- 
val on or about 20-2-72 and approach- 
ed Thakur Mohinder Singh to help 
him in securing the votes of village 
Bhatera. One Fakiria Member Pan- 
chayat of village Bhatera, Sukhdev 
son of Mania of village Bhatera, and 
Maru Singh son of Gulzari Singh of 
village Bhatera besides other residents 
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of village collected in the Baithak of 
Maru Singh son of Gulzari Singh at 
about 8 p.m. on 20-2-72 and they 
were requested to vote for Ch. Man 
Phool Singh. but the Harijan voters. 
including Bhiku son of Muni Lal,.. 
Leela son of Dulia, Thawarya son of 
Jhagru, Fakiria son of Mukh Ram, 
Sukh Din son of Mania and backward. 
classes voters of the village including 
Chhotan s/o Gugal, Jugti Ram s/o 
Nanak, Mangtu s/o Sukh Lal declined 
to endorse the request of Shri Mohin- 
der Singh who canvassed them for 
the respondent. On this the said Hari- 
jan and backward classes voters refer- 
red to above along with other Harijan 
voters and backward classes voters 
were threatened by Thakur Mohinder 
Singh s/o Sheo Nath belcenging to 
Rajput Community to either vote for 
the respondent or else not to go to the 
polis at all, otherwise they would be 
socially and economically boycotted. 
and their living in the village would 
be made hell for them. In this manner 
undue influence was exercised on them. 
to restrain them from exercising their 
electoral right.” 


"14, That the agents and repre- 
sentatives of Respondent No. 1, Bhan- 
war Singh and Pandit Rattan Lal had 
been visiting this village Bhatera be- 
tween 23rd February 1972 to 10th 
March, 1972 and trying to persuade 


the Thakurs, Harijans, backward 
classes, Gujjars and Brahmin voters. 
to vote for the respondent and on 
their declining to toe their line, the 


said representatives or agents of res- 
pondent extended threats of danger to 
the life and property of the said 
voters. As a result of this, the entire 
village did not poll even a single 
vote on the day of polling at polling 
station No. 28 at village Bhatera. The 
petitioner approached the local Deputy 
Superintendent of Police, Sari Ved 
Parkash on the night between 10th 
and llth March, 1972 conveying to 
him that the voters of village Bhatera, 
who have been always supporting the 
Congress candidate since the elections 
started, were threatened by Mohinder 
Singh of this village, Bhanwar Singh 
and Pt. Rattan Lal at the instance 
of and under the instigation of the 
respondent, his agents or supporters. 
not to cast their votes on the polling 
day. From the enquiry of the Deputy . 
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Superintendent of Police, the peti- 
tioner learnt that the leaders Shri 


Mohinder Singh son of Sheo Nath, 
Arisal son of Jai Narain, Maru Singh 
son of Gaggan Singh, Fakiria son of 
Mukh Ram and Mohinder Singh son 
of Magha Singh of village Bhatera 
and all other voters of the said village 
had decided not to cast their votes 
for the fear of their life and security 
of person and property. The Deputy 
Superintendent of Police at the re- 
quest of the petitioner rang up the 
Station House Officer, Jhajjar but no 
safeguards or security measures were 
taken. As a result of this no polling 
took place at this polling booth. 


The poll was to be adjourned 
under Section 57 (1) of the Represen- 
tation of the People Act (No. 43 of 
1951) as there existed a sufficient 
cause for the same. But the Return- 
ing Officer or the Presiding Officer 
failed to report to the Election Com- 
mission, the Chief Electoral Officer 
and the appropriate Government. 


Besides the efforts of the peti- 
tioner to secure safety for the Hari- 
jan and backward class voters besides 
others of the village, who were so 
much terrified no help came forth 
and none of them turned up to the 
polling station to cast their votes. 
No re-poll, however, had been order- 
ed.” 


It would be noticed that the allega- 
tion is that not even one vote was 
cast in village Bhatera which contains 
568 registered votes. That itself is of 
considerable significance. The date of 
the visit of the respondent is given 
and he and his friend Thakur Mohin- 
der Singh as well as Fakiria, Sukh- 
dev and Maru Singh are alleged to 
have requested the Harijan voters, 
whose names are given therein, to 
vote for the respondent and as they 
declined to do so they were threaten- 
ed either to vote for the respondent 
er not to go to the polling station and 
that otherwise they would be socially 
and economically boycotted, are all 
mentioned therein. Though para- 
graph 14 does not give particulars to 
the same elaborate extent as para- 
graph 13, it hasto be read along with 
paragraph 13. These allegations were 
directly disputed by the respondent 
and therefore a triable issue arises 
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and we are of the opinion that issue 
(6) has been rightly raised. 


8. As regards issues 7 (a) and 
7 (b), which relate to the irregulari- 
ties committed during the course of 
the counting, it is necessary to set out 
the contents of paragraphs 27 to 31 
of the election petition in extenso: 


“27. That the counting of the 
ballot papers started on 12-3-72 at 
6.30 p. m. There were 12 tables in the 
room on which there were counting 
Assistants and the Supervisor on each 
table and each candidate had one 
counting agent on each table. The 
counting continued right up till 2.56 
A. M. on 13-3-72. During the course 
of counting the counting agents of the 
petitioner several times objected that 
on tables 2, 3, 4, 5, 10 and 12, the 
Counting Assistants and Supervisors 
were not properly bundling the votes 
for the candidates. The petitioner was 
leading by 239 votes after the close 
of the third round in spite of all the 
illegalities and irregularities com- 
mitted in the counting. Particularly 
when the fourth round started the 
main complaint of the counting agents 
was that the counting Assistants and 
Supervisors are preparing bundles for 
the petitioner of more than 50 ballot 
papers and declaring the same to be 
a bundle of 50 votes whereas in the 
case of respondent they were includ- 
ing less than 50 ballot papers in the 
bundle as required by the rules. This 
caused a lot of flutter and a com- 
plaint was made to the Returning 
Officer. At table No. 6 recounting was 
ordered and it was found that 76 
ballot papers of the petitioner, were’ 
included in the bundles of the respon- 
dent in the fourth round. The peti- 
tioner and his counting agents re- 
quested the Returning Officer that the 
same illegality or irregularity was be- 
ing committed at counting tables 
Nos. 2, 3, 4, 5, 10 and 12 but neither 
the Returning Officer nor the super- 
visory staff or the counting assistants 
paid any heed to the complaints of 
the petitioner. On these tables more 
than 300 votes of the petitioner have 
been wrongly counted and included in 
the bundles of the respondent.” 


"28. That about 100 valid votes 
of the petitioner have been wrongly 
and illegally rejected by the Return= 
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ing Officer and likewise about the 
same number of invalid votes of the 
respondent have been declared valid 
and included as valid votes for the 
respondent.” 


"29. That about 500 votes of the 
petitioner have been wrongly counted 
and included in the votes of the res- 
pondent.” 


“30. That the petitioner claimed 
recount of the votes on account of the 
various irregularities and illegalities 
committed by the Returning Officer, 
some of which have been stated above 
by an application dated 13-3-1972 at 
about 00-50 hours, but the said appli- 
cation was rejected by the Returning 
Officer inter alia stating that doubtful 
ballot papers of each table at each 
round were decided after giving full 
opportunity to the candidates as well 
as their agents and their due objec- 
tions removed at every stage, notwith- 
standing the fact that the petitioner 
claimed the recount on the grounds 
that doubtful and invalid votes were 
being counted in favour of the res- 
pondent and also that several votes 
for the petitioner were included in 
the bundles of the respondent, the 
Returning Officer did not 
vert to these objections and de- 
clined the application for recount on 
totally frivolous and irrelevant 
grounds. Again the petitioner moved 
another application at about 
2.30 A. M. before the result was de- 
clared by the Returning Officer, inter 
alia giving the grounds that the count- 
ing had been not only irregular but 
almost illegal and partial and also 
specifying particular counting tables 
1,,5, 10 and 12. The said application, 
again was declined by the Returning 
Officer on frivolous grounds. The peti- 
tioner applied for the copies of both 
the applications for the purposes of 
this Election Petition but the Return- 
ing Officer issued a copy of the one 
made at 00-50 hours and has declined 
to give a copy of the second applica- 
tion for reasons best known to him.” 


“31. That the counting had also 
been otherwise illegal and not in ac- 
cordance with the prescribed proce- 
dure and rules or instructions thereby 
it was incumbent upon the Returning 
Officer to satisfy himself that the 
votes of valid ballot papers had been 
correctly sorted and did not contain 
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any ballot paper which ought to have 
been rejected or ought to have been 
placed in the bundle of valid votes of 
any other candidate. He was required 
to verify by making a test check of 
at least 5% of the votes to ensure 
that the bundles do not contain any 
ballot paper which ought to be re- 
jected or which ought to be placed in 
the bundle of any other candidate. 
The rules further required to ensure 
accuracy in the counting of votes that 
5% of the total number of votes or 
valid ballot papers of each candidate 
shall be counted by the Returning 
Officer and he was to make a selection 
of this 5% in such manner that it 
contains bundles pertaining to differ- 
ent candidates. The Returning Officer 
kept sitting quiet inhis seat and did 
not comply with the rules at all in 
spite of the fact that his attention 
was drawn to the second application 
for a test check; as a result of which 
the counting staff was all the more 
encouraged and they committed irre- 
gularities and illegalities in order to 
assist, help and further the prospects 
of the election of the respondent.” 


The respondent totally repudiated 
these allegations and they also there- 
fore give rise directly to issues 7 (a), 
(b) and (c) as rightly held by the 
learned High Court Judge. 


9. It is to be remembered 
that in this case we are still at the 
stage of pleadings and not at the 
stage of proof. It has been. held by 
this Court that charges of corrupt 
practices under Section 123 of the Re- 
presentation of the People Act, 1951 
are quasi-criminal in nature, and 
should, therefore, be proved satisfac- 
torily as it has a double consequence, 
the election of the returned candidate 
being set aside and the candidate in- 
curring a subsequent disqualification 
as well. All this would naturally be 
borne in mind when the learned Judge; 
decides a question whether the 
corrupt practice alleged has been es- 
tablished. All that we wish to em- 
phasise at this stage is that it could 
not be said that the allegations in the 
election petition are vague or general 
in nature or lack material particulars 
and are as such liable to be struck 
down as not raising a triable issue. 
As we have remarked earlier, the 
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very prospect of having to examine 
over a thousand voters is staggering. 
The learned Judge trying the election 
petition should have had enough ex- 
perience of trial work both civil and 
criminal and we do not consider it 
necessary to lay down any hard and 
fast rule astohow he should proceed 
in the matter of his trial. He should, 
of course, try to eliminate as much 
of unnecessary evidence as possible. 
But this he can do only with the 
active and willing co-operation of 
both the parties. One of the things 
which he might do is perhaps to re- 
ceive affidavits in the first instance in 
respect of, say, about 50 votes and on 
the basis of the affidavits and counter 
affidavits it may be possible to decide 
the question. If that is not possible he 
would naturally have to examine the 
witnesses. In this case he may try to 
the extent possible to reduce the 
necessity for the examination of the 
witnesses themselves. This would 
apply particularly to the case of the 
absent voters. There should be very 
little difficulty about the dead voters. 
We do not wish to say much on the 
subject as the procedure to be adopt- 
ed would depend upon the circum- 
stances of each case and each fact 
sought to be proved. It would not be 
feasible to lay down any hard and 
fast rule on this subject. An experi- 
enced Trial Judge may be expected 
to deal with the matter in a way 
which would not only give satisfaction 
to both the parties but also help to 
expedite the matter and dispose of 
the election petition as quickly as 
possible. 

10. There is no substance in 
any of the contentions of the appel- 
lant and the appeal is, therefore, dis- 
missed. The appellant will pay the 
respondent’s costs. 

Appeal dismissed. 
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Index Note:— (A) Mysore Motor 
Vehicles Rules (1963), R. 216 (2) — 
Validity — The Rule fixing minimum 
number of seats to be provided in a 
bus is intra vires ‘and is not viclative 
of Art. 19 (1) (g) of the Constitution. 
(X-Ref:— Constitution of India, Arti- 
cle 19 (1) (g))—(X-Ref:— Motor Vehi- 
cles Act (1939), S. 70). 


Brief Note:— (A) The power con- 
ferred by Section 70 of the Act is 
wide enough to enable the making of 
the impugned rule. (Para 8) 


The rule providing for minimum 
number of seats is not intended to 
secure more revenue indirectly. The 
state can do it directly by increasing 
the rate of tax. It is really a rule in- 
tended for the benefit of the travell- 
ing public. (Para 10) 


Stage carriage operators exclu- 
sively in cities and towns form a class 
by themselves and the exemption in 
their case has a direct relation to the 
objective sought to be achieved. There 
is no question here of any arbitrary 
or excessive invasion of the respon- 
dent’s rights. The Rule is one of 
general application which can be justi- 
fied as being in the interest of the 
general travelling public. AIR 1971 
Mys 342, Reversed. (Para 11) 


The following Judgment of the 
Court was delivered by 


ALAGIRISWAMI, J.:— This is an 
appeal against the judgment of the 
High Court of Mysore striking down 
Rule 216 (2) of the Mysore Motor 
Vehicles Rules, 1963, introduced on 
7th October, 1969, on the ground that 
it violates Art. 19 (1) (g) of the Cons- 
titution. 


2. The respondent, who is a 
transport operator plying buses be- 
tween Doddaballapur and Tumkur, 
wanted to replace one of his buses 
running on that route with a new 
one. Under the permit granted to him, 
which was valid up to 30-10-1975, his 
bus had a seating capacity of 30. On 
2-11-1970 he applied to the Regional 
Transport Officer, Bangalore Region, 
for permission to alter the seating 
capacity of the new bus, which he had 
acquired, from 40 to 30. This applica- 
tion having been rejected he filed a 
petition for issue of a writ of manda- 
mus directing the Regional Transport 
Officer to grant the necessary permis- 
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sion, and that petition having been 
allowed the State of Mysore has come 


on appeal +o this Court by special 
leave. 
3 The contention of the 


operator was that the impugned rule 
which fixed the minimum szating 
capacity of buses is really intended 
indirectly to compel the operators to 
pay more taxes, that he is already 
operating on a narrow margin of pro- 
fit and if he is compelled to increase 
the number of seats in his bus he 
would incur losses because of the ad- 
ditional tax which he will have to 
pay and this is an interference with 
his right to carry on his business. 
According to the State the impugned 
Rule was intended to eliminate the 
evil of stage-carriage operators carry- 
ing passengers in excess of the seat- 
ing capacity specified in the registra- 
tion certificate and the permit, to the 
serious inconvenience and discomfort 
of the travelling public, in addition to 
causing loss of revenue to the State. 
There is no dispute that the bus in 
question can have a seating capacity 
of 40. 

4, The impugned Rule, in so 
far as it is relevant, reads as follows: 


(2) The minimum seating capacity 
of a Public Service Vehicle shall be 
directly proportionate to the wheel 
base of the vehicle. In ail Public Ser- 
vice Vehicles other than motor cabs 
the minimum number of seats to be 
provided shall be as specified in 
column (2) of the Table below: 

(Contd. on Col. 2) 


Wheel Base 
Name in 
Inches 
Hindusthan 179 
ý 216 
Tata Mercedes 166 
P 190 
re 205 
Fargo 165 
“ 185 
os 212 
Leyland 163 
~ 176 
210 


It will be noticed that the small- 
est bus available in the market can 
carry 30 passengers. 

5. section 70 of the Motor 
Vehicles Act enables rules to be made 
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Provided that the operator may 
increase the capacity consistent with 
the other rules relating to seating ca- 
pacity and with due regard to the 
type of the chassis on which the body 
is fitted: 


TABLE 

Wheel base No. of seats 

(Minimum seating 

capacity) 

(1) (2) 

254 to 293 cm. ar 16 
294 to 305 cm. ve 20 
306 to 343 cm. nae 25 
344 to 407 cm. sae 30 
408 to 432 cm. see 35 
433 to 496 cm. aes 45 
497 to 534 cm. oe 50 
above 535 cm. 55 


(3) Nothing in sub-rule (2) shall 
apply to,— 

(i) stage carriages proposed to be 
operated exclusively in towns and 
cities; and 

(ii) stage carriages registered prior 
to the coming into force of the Mysore 
Motor Vehicles (V Amendment) Rules, 
1969: 

Provided that when the body of 

a stage carriage specified in item (ii) 
is reconstructed, the seats shall be so 
arranged as to face the front and 
maximum number of seats to the 
satisfaction of the Registering Autho- 
rity, shall be provided.” 
It is agreed by both the parties that 
there are only four manufacturers of 
bus chassis in the country with wheel 
bases and number of seats as given 
below: 


Minimum number of 
Seats to be provided 


Cms. under Rule 216 (2) 
455 45 
549 55 
422, 39 
482 45 
520 50 
419 39 
469 45 
538 55 
414 35 
447 45 
533 50 


regulating the construction, equipment 
and maintenance of motor vehicles. In 
addition there is power to make rules 
regarding the seating arrangements in 
public service vehicles. Under S. 48 (3) 
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of the Act there is provision for 
fixing the maximum number of 


passengers that may be carried on 
any specified vehicle or on any vehi- 
cle of a specified type. One of the 
conditions that may be attached to a 
permit under clause (xx) of that sec- 
tion is that the conditions of the per- 
mit shall not be departed from, save 
with the approval of the Regional 
‘Transport Authority. Under Section 60 
of the Act a permit may be cancelled 
or suspended if the holder of the per- 
mit uses or causes or allows a vehicle 
to be used in any manner not autho- 
rised by the permit. Under Section 123 
whoever drives a motor vehicle or 
causes or allows a motor vehicle to be 
used in contravention of any condi- 
tions of a permit in regard to the 
maximum number of passengers that 
may be carried on the vehicle is also 
liable to punishment with a fine which 
may extend to one thousand rupees for 
the first offence and imprisonment that 
may extend to six months or with 
fine which may extend to two thou- 
sand rupees, or with both for subse- 
quent offences. Under Rule 137 of the 
Mysore Motor Vehicles Rules any of 
the conditions of the permit (which 
naturally includes the condition re- 
garding the maximum number of 
passengers that might be carried) can 
be varied only after following the pre- 
scribed procedure. In view of these 
circumstances it is contended on behalf 
of the respondents that it is not possi- 
ble for the transport operator to over- 
load his buses in contravention of the 
conditions of his permit and that that 
cannot be a reason for fixing a mini- 
mum number of seats in a bus. It is 
also argued that while there is a speci- 
fic section which enables the maximum 
number of passengers that can be 
carried on a bus to be prescribed, 
there is no such power to prescribe the 
minimum number of passengers that 
can be carried in a bus. 


6. It must be made clear that 
allthat is insisted upon under the im- 
pugned Rule is the minimum number 
of seats to be provided in the bus. It 
has been urged on behalf of the State 
that the intention behind providing 
buses with bigger bodies with lesser 
number of seats than they can be pro- 
vided with is really intended to carry 
a larger number of passengers and 
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pay a lesser tax. Though it is true 
that the State has the necessary ma- 
chinery to check such contravention 
it cannot always succeed in doing so. 
However, we do not consider that the 
mere possibility of such overloading 
can justify the making of the impugn- 
ed rule. It has been urged on behalf 
of the State that the demand for 
transport has been rising by leaps and 
bounds every year, whereas on behalf 
of the respondent it has been contend- 
ed that the average number of pass- 
engers carried in his bus on this route 
is about 25. The great demand for 
transport and the rush for seats in 
buses is too well known to need ern- 
phasis. It appears to us that when a 
certain chassis is capable of having a 
body constructed on it so that it can 
carry a certain number of passengers, 
to construct on that body a lesser 
number of seats is a waste of valu- 
able transportation facility. Even on 
this route there are 14 buses plying 
between the two points in addition to 
longer distance buses, of which the 
stage between Doddaballapur and 
Tumkur forms a section. So it cannot 
be said that the demand here is as 
little as is urged on behalf of the res- 
pondent. There is no reason to dis- 
believe the averment made on þe- 
half of the State on this point. 

7. The difference in taxation 
between a bus which carries 30 
passengers anda bus carrying 40 
passengers is about R. 400/- per quar- 
ter or Rs. 1600/- per year whereas 
the difference is Rs. 225/- per quarter 
between a bus carrying 30 and one 
carrying 35 passengers. That is be- 
cause only five standing passengers 
are allowed in a bus with a carrying 
capacity of 30 and 10 standing pass- 
engers are allowed in a bus with a 
carrying capacity of 40 and above. The 
tax payable in respect of standing 
passengers is Rs. 10 per quarter. The 
tax payable under the Mysore Motor 
Vehicles (Taxation on Passengers and 
Goods) Act, 1961 need not detain us 
for long because under that Act the 
operator is enabled to pass on the tax 
to the passengers. 


8. The difficulty mentioned on 
behalf of the respondent about the 
need to get the permit amended in 
order to allow for the increased capa- 
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city imposed by Rule 137 and provi- 
sion of Section 48 (3) (xxi) regarding 
the variation of the conditions of the 
permit need not detain us for long 
because under the new Section 59 (2), 
as amended by Act 56 of 1969, the 
holder of a permit may, with the per- 
mission of the authority by which the 
permit was granted replace any vehi- 
cle covered by the permit by any 
other vehicle of the same nature. 
Under Rule 131 the procedure for re- 
placing any vehicle covered by a 
permit by a vehicle of a different type 
or of a different capacity is also made 
clearly very simple and where it is 
-of the same type or capacity the vari- 
ation has to be granted within a 
week. We are also of opinion that the 
power conferred by Section 70 of the 
Act is wide enough to enable the 
making of the impugred Rule. 


9, The validity of the Rule at 
present has to be considered not 
merely from the point cf view of the 
effect it has on a particular individual 
like the respondent. It has to be look- 
ed at from the point of view of the 
generality of the motor vehicles 
operators as well as the public. We 
have shown above that the vehicles 
with the minimum capacity available 
in this country can carry 35 passen- 
gers and if, as is alleged by the res- 
pondent, the average number of 
passengers in buses over this route is 
only 25. the proper thing to do in due 
course is to reduce the number of ve- 
hicles plying on this route. Otherwise, 
it would mean unnecessary waste of 
valuable transport space and facility. 
Buses so released could be used else- 
where to much greater advantage to 
the travelling public. There are many 
areas and many routes crying for 
transport facilities and they would be 
better served. We are unable to place 
any weight on the basis of an argu- 
ment which affects one or two indivi- 
duals, where by insisting upon this 
provision of a minimum seating capa- 
city the larger public interest will be 
served. If it causes some inconveni- 
ence to a few individuals like the res- 
pondent they have got to face the 
situation. It appears from the addi- 
tional affidavit filed by the petitioner 
(respondent herein) that he has got 
four buses running between Dodda- 
ballapur and Tumkur. If it is found 
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that the average number of passen- 
gers is only 25, the proper thing to do 
would be for him to cut down his 
buses on this route from four to 
three. In that case there can be no 
question of his suffering any losses or 
his being affected in any way in the 
matter of his carrying on his business. 


10. Though it is not in evi- 
dence it may be presumed that the 
cost of operation of a bus whether it 
is provided with 30 or 40 seats may 
not be very much different and there 
will be the additional facility avail- 
ble to the public if the bus has more 
seats. Moreover, as traffic grows, as 
it has a tendency to grow everywhere, 
the public will be better served. .We 
are unable to accept the contention 
that the Rule providing for minimum 
number of seats is, intended to secure 
more revenue indirectly. The State 
can do it directly by increasing the 
rate of tax. It is really a rule intend- 
ed for the benefit of the travelling 
public. We see no reason not to accept 
the statement made on behalf of the 
state that the passenger traffic on 
every route in the State has increased 
by leaps and bounds, that generally it 
was found that the stage carriage 
operators were carrying passengers in 
excess of the seating capacity specitfi- 
ed in the Registration Certificate and 
the permit to the serious inconveni- 
ence and discomfort of the travelling 
public in addition to causing loss of 
revenue to the State, and it was with 
a view to eliminate the above eviis 
that the impugned Rule has been fram- 
ed. 


11. We are unable to agree 
with the High Court that as usuaily 
there are only regulations regarding 
the maximum number of seats, any 
regulation regarding the minimum 
number of seats being very uncommon 
has to be specially defended. We have 
shown above that the regulation is 
really in the interest of the general 
travelling public. Nor are we able to 


agree with the High Court that the 
State has not taken into account the 
prevailing conditions in the country 
with regard to the manufacture and 


availability of bus chassis. The mini- 
mum number of seats insisted upon 
depends upon the chassis. In this very 
case itself as we have seen the respon- 
dent really wants to provide 30 seats 
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in the chassis which can provide 40 
seats. It is not necessary to say any- 
thing regarding the luxury buses 
which were considered by the High 
Court because that matter was not 
argued before us. Apparently the 
State has decided to make the neces- 
sary provision in this regard. Stage 
carriage operators exclusively in cities 
and towns form a class by themselves 
and the exemption in their case has a 
direct relation to the objective sought 
to be achieved. There is no question 
here of any arbitrary or excessive in- 
vasion of the respondent’s rights. The 
Rule is one of general application 
which can be justified as being in the 


interest of the general travelling 
public. 
12. The appeal is, therefore, 


allowed and the order of the Mysore 
High Court is set aside. The respon- 
dent will pay the appellants’ costs. 


Appeal allowed. 
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suklal and others, Respondents. 
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Index Note:— (A) Constitution of 


India, Art. 136 — Interference by 
Supreme Court in appeal by special 
leave. 

Brief Note:-— (A) In appeal by 


special leave, ordinarily, the Supreme 
Court will not embark upon an en- 
quiry into the correctness or other- 
wise of all conclusions of fact or even 
of law arrived at by the High Court 
and re-appraise the evidence for it- 
self. It may examine the evidence in 
those rare cases where there is mis- 
reading of evidence or where the 
effect of evidence has been seriously 
misunderstood or where important 
evidence making a fundamental differ- 
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ence in the ultimate conclusion has 
been completely ignored and it has 
led to injustice. (Para 8) 


The following Judgment 
Court was delivered by 


DUA, J.:— These two appeals by 
special leave are directed against two 
judgments and orders/decrees of the 
Gujarat High Court arising out of the 
controversy between the parties which 
began more than 30 years ago. 

an Civil Appeal No. 316 of 
1970 is directed against the judgment 
and decree of a Letters Patent bench 
of the Gujarat High Court dated 
April 11/12, 1967 dismissing a letters 
patent appeal (L. P. A. No. 9 of 1962) 
preferred by the appellants from the 
judgment of a learned single Judge 
of that Court dated May 4, 1962 dis- 
missing the appellants’ appeal (Appeal 
No. 166 of 1960) under Section 47, 
Code of Civil Procedure from the 
order dated March 20, 1958 passed by 
the Court of Civil Judge, Senior Di- 
vision, Godhra in special Darkhast, 
directing the delivery of actual posses- 
sion of the land in dispute by the ap- 
pellants to the decree-holder respon- 
dent. 


3. Civil Appeal No. 317 of 
1970 is directed against the judgment 
and decree of a Division Bench of the 
Gujarat High Court dated March 26, 
1969 summarily dismissing in limine 
the appellant’s appeal (FEF. A. 430 of 
1969) from the judgment and decree 
of the Civil Judge, Senior Division, 
Godhra dated November 26, 1968 dis- 
missing the appellants’ suit (Special 
Suit No. 8 of 1967) on the finding 
that they had failed to prove the de- 
cree passed in Special Suit No. 2 of 
1942 to be a nullity. 

4. In tracing the relevant 
facts giving rise to these appeals we 
must go back to the litigation in 
which in 1943 a decree for possession 
was passed in a suit for possession 
against several defendants, including 
the tenants (defendants 4 to 15 in the 
suit), the appellants in these two ap- 
peals. On February 25, 1939 Modhia 
Mansukhlal Raiji sold to Chhotalal 
and Punam Chand some land bearing 
S. No. 533 situated within the limits 
of Dohad for a sum of Rs. 10,000/-. 
The sale price was not paid at the 
time of sale. Punam Chand is said to 
have paid the full price after some 


of the 
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time and sold the property to Nayak- 


Mansinghji Mokamsinghji. Mansukhlal 
the original vendor died leaving be- 
hind his daughter Bai Punji as heir 
and successor. In 1929 she instituted 
a suit against Chhotalal, one of the 
purchasers from her father, for the 
unpaid sale price. Chhotalal in turn 
instituted a suit (Suit No. 2/42) for 
possession of land comprised in sur- 
vey No. 533 against Bai Punji, Man- 
sukhlal Raiji, Nayak Mansinghji Mo- 
kamsinghji, Punamchand and the ten- 
ants in actual possession of the said 
land. The tenants were arrayed as 
‘defendants Nos. 4 to 15, including the 
appellants in this Court who were 
also the appellants in the High Court. 
On August 10, 1943, the suit was 
decreed in favour of Chhotalal and 
Punamchand. We may here reproduce 
the actual words of the penultimate 
paragraph of that judgment:— 
“I, therefore, pass the following 
decree: 
DECREE 
The plff. and the Deft. Wo. 3 
either jointly or plff. alone to recover 
possession of the suit land from the 
Defts. Nos. 1. 2 and 4 to 15. The deft. 
Nos. 1 and 2 do pay the costs of the 
suit of the plff. be entitled to future 
mesne profits of the suit land from 
whichever defts. liable for it after 
getting it ascertained under Order 20, 
Rule 12 clause (c) C. P. Code. It is de- 
clared that the Deft. No. 1 has a sta- 
tutory charge of vendors’ line for 
Rs. 8,000/- on the suit and that the 
plff. and the Deft. No. 3 should pay 
respectively Rs. 5,000/- and Rs. 3,000/- 
within six months from this date to 
the Deft. No. 1 and in default the 
Deft. No. 1 should on payment of the 
Court fees on a claim of Rs, 8,000/- 
recover the same amount with inci- 
dental costs by sale of the suit land. 
Dated 10th August, 1943. 
Sd/- T. P. Chapatwala, 
First Class Judge, 
Godhra.” > 


Two appeals were filed in the High 
Court against this decree one by Bal 
Punji and the other by Nayak Mansi- 
nghji Mokamsinghji (Appeals Nos. 310 
and 317/43). It is noteworthy that the 
present appellants did not file any ap- 
peal against that decree. The High 
Court modified the decree by directing 
that possession of half of the land 
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ment of Rs. 5,000/- to Bai Punji. On 
April 22, 1948 Chhotalal applied for 
execution of the decree. The court 
directed the Collector to partition the 
property. The Collector did so and 
ordered symbolical possession of half 
of the property to be given to Chhota- 
lal. On August 11, 1952 symbolieal 
possession was delivered to Chhotalal. 
Thereafter, Chhotalal applied for da- 
livery of actual possession. On Febru- 
ary 9, 1957, the court without passing 
a formal order, wrote a letter to the 
Collector asking him to deliver actual 
possession to Chhotalal. On the matter 
being taken to the High Court. against 
this procedure, the High Court, on 
July 17, 1957, directed that a proper 
order be made after hearing the par- 
ties. On January 9, 1958, the tenants 
claiming through Mansukhlal filed 
their reply. On March 20, 1958, the 
Court made an order directing actual 
possession to be delivered to Chhota- 
lal. Against this order an appeal was 
preferred to, the High Court which 
was dismissed by Divan, J. on May 4, 
1962 and L. P. Appeal met the same 
fate. Leave to appeal to this Court 
was declined. This judgment dismiss- 
ing the Letters Patent Appeal is the 
subject-matter of C. A. No. 316 of 
1970. 

5. In the meantime, the pre- 
sent appellants instituted a suit 
(No. 8/67) against Chhotalal for a de- 
claration that they had become the 
owners of the suit land under Sec. 32 
of the Bombay Tenancy and Agricul- 
tural Lands‘ Act, 1948 and for perpe- 
tual injunction restraining the defen- 
dant from taking possession of the 
suit land from the plaintiffs in execu- 
tion of the decree in Suit No. 2/42 on 
the ground that the said decree was a 
nullity, since the plaintiffs had ac- 
quired protected tenancy rights in the 
suit land under the Bombay Tenancy 
Act, 1939 made applicable to the area 
in question on April 1, 1941, and 
that the plaintiffs had not been serv- 
ed with a notice under Section 84 of 
the Land Revenue Act. 

: 6. Eight issues were framed 
in that suit. Issue No. 4 reads:— 

“(4) Whether the decree passed 
in Special Civil Suit No. 2 of 1942 is 
a nullity?” 

Issue No. 4 was decided in the nega- 
tive and the decree passed in Suit 
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No. 2/42 was held not to amount to a 
nullity. That decree, therefore, could 
not be considered to be inexecutable 
under the law. The Court also came 
to the conclusion after going through 
the relevant evidence that the plain- 
tiffs had not proved that they were 
holding and cultivating the suit land 
personally during the relevant period. 
They further did not appear to have 
paid any rent to the defendants from 
the year 1942 onwards and the re- 
lationship of landlord and tenant did 
not subsist between them. There was 
undoubtedly a dispute about the suit 
land between the defendants and some 
others but the defendants’ title was es- 
tablished in suit no. 2/42. In that suit 
these plaintiffs, though impleaded as 
parties, had not cared to lead any 
evidence and indeed they had allow- 
ed the suit to proceed against them 
ex parte. After considering the scheme 
of the Bombay Tenancy Act, 1939, 
the Court also concluded that the Act 
did not bar the jurisdiction of the 
trial Judge in Suit No. 2/42, to pass 
a decree for possession, as indeed the 
decree for partition and possession 
could only be made by the civil court. 
That decree was thus held not to be 
violative of any provision of the Bom- 
bay Tenancy Act, 1939, the plaintiffs 
having never admitted or accepted the 
defendants as their landlords. The 
suit was accordingly dismissed. An 
appeal preferred by the plaintiffs to 
the High Court of Gujarat was dis- 
missed by a Division Bench in limine 
on March 26, 1969. Leave to appeal 
to this Court was declined by the 
High Court on August 14, 1969. 

T. In this Court, Shri Shukla 
tried to show that the appellants were 
tenants of the suit land and were in 
its cultivating possession, with the 
result that they were entitled to the 
benefit of the Bombay Tenancy Act, 
1939. He contended that they could 
not be deprived of their holding as 
tenants, adding, that in fact no actual 
possession of the land in dispute was 
ever taken from them. According to 
his submission, in execution of the de- 
cree in Suit No. 2/42, only symbolical 
possession could be given and no 
steps were in fact ever taken, In ac- 
cordance with law, for delivery of ac- 
tual physical possession of the land 
in question. Shri Shukla also sub- 
mitted with some emphasis that 
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only attorn- 
(No. 2/42), with the result that their 
status as tenants and their possession 
of the land in dispute in that capacity 
remained unchallenged and undisturb- 
ed. Having been in continuous posses- 
sion since 1929, they actually became 
owners under S. 32 of the Bombay 


Tenancy and Agricultural Lands 
Act, 1948. 
8. In our view, both appeals 


are without merit. As already observ- 
ed, the trial Court (Civil Judge S. D. 
Godhra) in Suit No. 8/67 in a well- 
considered judgment came to the con- 
clusion that the plaintiffs (appellants 
in this Court) had never recognized 
the defendants as their landlords and 
for this reason the decree in Suit 
No. 2/42 did not.violate any provision 
of the Bombay Tenancy Act, 1929. 
Suit No. 2/42, being for partition and 
recovery of possession involving title, 
could only be dealt with by Civil 
Judge and not by Mamlatdar. The 
decree in that suit was, therefore not 
a nullity and actual physical posses- 
sion in execution of the decree made ~ 
in that suit could be delivered. The 
plaintiffs (appellants in this Court) 
were not entitled to the declaration 
that they had become owners of the 
suit land under Sec. 32 of the Bombay 
Tenancy and Agricultural Lands Act, 
1948. This Act came into force after 
the institution of Suit No. 2/42 with 
the result that the execution of that 
decree by the ordinary civil courts 
was permissible. This conclusion has 
not been shown to be erroneous, and 
certainly not so grossly erroneous as 
to justify interference by this Court 
on appeal by special leave. According 
to the settled practice of this Court, 
in appeals by special leave, ordinari- 
ly, this Court does not embark upon 
an inquiry into the correctness or 
otherwise of all conclusions of fact or 
even of law arrived at by the High 
Court and  re-appraise the evidence 
for itself. This Court may examine 
the evidence in those rare cases where 
there in misreading of evidence 
or where the effect of evidence 
has been seriously misunderstood or 
where important evidence making a 
fundamental difference in the ultimate 
conclusion has been completely ignor- 
ed and it has led to injustice. Such is 
clearly not the case here. 
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9. A faint attempt was made by 
Shri Shukla to show that the appell- 
ants had throughout remained in ac- 
tual physical cultivating possession of 
the suit land which is stated to be 47 
acres of agricultural land in the town 
of Godhra and for that purpose he re- 
ferred us to the evidence on the ques- 
tion by submitting that this evidence 
had been ignored by the courts below. 
Reference to the entries in the re- 
venue papers to which our attention 
was drawn, however, does not support 
the appellants’ case. There is no clear 
evidence to that effect. Once it is held 
that the conclusion of the courts below 
that the appellants had not been in 
possession of the suit land as tenants, 
as. alleged is not open to challenge, 
their claim must fail. The decree in 
Suit No. 2/42 being a lawful decree 
and not being a nullity as contended 
on behalf of the appellants, it is diffi- 
cult to appreciate their claim to pro- 


tection against dispossession. The 
order granting delivery of actual pos- 
session to the respondents dscree- 


holder is, in the circumstances of the 
case, fully justified. 


10. On the conclusions of the 
Courts below, it is not possible to 
hold that the impugned judgments 
suffer from any serious legal infirmity 
which can be said to have resulted in 
grave injustice. 


il. Both the appeals must, 
therefore, be held to be without merit. 
However, keeping in view the peculiar 
facts and circumstances of this case 
and particularly the fact that the ap- 
pellants were originally tenants and 
they have lost their right by reason 
of their own ill-advised action in not 
participating in Suit No. 2/42, we con- 
sider it to be proper te direct that 
the parties should bear their own 
costs both here and in the High 
Court. 


12. The appeals are according- 
ly dismissed, but with no costs either 
here or in the High Court. 


Appeals dismissed. 
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K. V. A. L. M. Ramanathan Chet- 
tiar by L. Rs. C. Vasantha, Appellant. 
v. C.I. T. Madras, Respondent. 


Civil Appeals Nos. 1840 and 1842. 
of 1972, D/- 11-10-1972. 

Index Note: — (A) I.T. Act (1922), 
S. 49-D (as amended in 1953) — “Suck 
doubly taxed income” — Construction 
— Word “such” has reference to the 
foreign income which is again being 
subjected to tax by its inclusion in the 
computation of the income under the 
Act and not the same income under an 
identical head of income under the 
Act. 

Brief Note: — (A) The income 
from each head under Section 6 is not 
subjected to tax separately. It is the 
total income which is computed and 
assessed as such, in respect of which 
tax relief is given for the inclusion of 
the foreign income on which tax had 
been paid according to the law in force 
in that country. In order therefore to 
decide whether an assessee is entitled 
to double taxation relief in respect of 
any income, the consideration that the 
income has been derived under a par- 
ticular head would not have much 
relevance. There is nothing in 8. 49-D 
which either expressly or by neces- 
sary implication restricts the grant of 
double taxation relief to incomes 
under the same head. (1969) 72 ITR 
356 (Mad) Reversed; (1963) 49 ITR 574 
(Mad) Overruled. (Case law discussed). 

(Paras 15, 16) 
Cases Referred: Chronological Paras 
AIR 1972 SC 168282 ITR 876, 
Andiappan v. Commr. of Income 
Tax Madras 7 
(1965) 58 ITR 468=68 Bom LR 
602, Commr. of Income Tax 
Bombay City II v. New Citi- 
zen Bank of India Ltd. Bom- 


bay 42 
(1963) 49 ITR 574 (Mad) Commr. 

of Income Tax, Madras v. 

Arunachalam Chettiar 4, 16, 41 


1938 AC 524=(1938) 2 All ER 88, 
Inland Revenue Commrs. v. 
National Mortgage & Agency Co. 
of New Zealand 12 


FQ/FQ/F872/72/YPB 


ar 
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(1934) 18 Tax Cas 509=103 LJ 
' KB 583, Assam Rlys. and Trad- 
ing Co. Ltd. v. Commr. of In- 
land Revenue (ee Gee 
37, 39, 42 
(1926) 10 Tax Cas 59 = 94 LJ KB 
849, Rolls Royce Ltd. v. Short 
7, 10, 32, 
42 


Judgments of the Court were de- 
livered by 


JAGANMOHAN REDDY, J.:— (On 
behalf of himself and Khanna and 
Dua JJ.) These are appeals by <erti- 
ficate from a common judgment of 
the Madras High Court rendered in 
three references under Section 66 (1) 
of the Income-tax Act, 1922 (herein- 
after called the ‘Act’) pertaining to 
assessment years 1953-54, 1954-55 and 
1955-56. In the reference relating to 
the first assessment year three ques- 
tions (and) in respect of the last two, 
two questions were referred by the 
‘Tribunal. The three questions relating 
to the first reference are: 


1. Whether on the facts and in 
the circumstances of the case, the Tri- 
bunal is right in its view that the 
Commissioner of Income-tax had 
jurisdiction to revise the order of re- 
‘fund? 


2, Whether on the facts and in the 
circumstances of the case, the Tribu- 
nal is right in its view that the order 
of refund under Section 48 read with 
section 49-D is independent and dis- 
tinct from the assessment order? 


3. Whether on the facts and in the 
circumstances of the case, the Tribu- 
nal is right in confirming the compu- 
tation of relief as modified by the Com- 
missioner? 

In the reference relating to the last 
two assessment years, the questions 
were: 


1. Whether on the facts and in 
the circumstances of the case, the Tri- 
bunal is right in modifying the order 
of the Appellate Assistant Commis- 
sioner? 


2. Whether on the facts and in 
the circumstances of the case the Tri- 
bunal is right in its interpretation of 
Section 49-D? 


OR Before the High Court the 
first question on the first reference was 
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not pressed and therefore was answer- 
ed against the assessee. The remain- 
ing two questions which were consi- 
dered to be similar to the two ques- 
tions in the other two references were 
also answered against the’ assessee. 
Before us the second question in the 
first reference was not pressed, as 
such substantially the third question 
in that reference and the first and 
second questions in the other two 
references which deal with the vali- 
dity of the order of the Commissioner 


and the High Court need alone be 
considered in these appeals. 
3. The assessee who is now 


dead and is succeeded by legal repre- 
sentatives was doing money lending 
business in Malaya as well as in this 
country. He also owned rubber gar- 
dens abroad. In respect of the first as- 
sessment year 1953-54 the assessee de- 
clared his foreign income as Rupees 
2,422,002 and showed a loss on business 
in India as Rs. 68,858 and income from 
other sources as Rs. 39,142/-. In the 
other two references it is not neces- 
sary to refer to the incomes earned 
by him abroad and in India except to 
say that the Appellate Assistant Com- 
missioner allowed the appeal in part 
holding that the income from all the 
sources in India have to be considered 
together just as income from all sour- 
ces abroad must be considered together 
and in that view held that the net 
assessed income in India from Malaya 
is what has suffered double tax. What 
is to be determined in these appeals is, 
on what basis should the double taxa- 
tion relief be afforded to the assessee. 
It will be sufficient if we take the 
first assessment as illustrative of the 
problem which is posed in these ap- 
peals. 

4. The Income-tax Officer al- 
lowed double taxation relief on a sum 
of Rs. .1,92,816/- by adding income 
from other sources to the foreign 
income and deducting from the total 
thus computed the loss of Rs. 68,858. 
The Commissioner in exercise of his 
powers under Section 48 read with 
section 49-D however held that that 
computation was wrong because ac- 
cording to him the business loss of 
Rs. 68,858 incurred by the assessee 
can be set off only against the busi- 
ness profits of Rs. 2,22,532 earned in 
Malaya resulting in a business incéme 


2174 S.C. [Prs. 4-6] 


of Rs. 1,53,674 being the only income 
from Malaya which can be considered 
to have suffered double taxation. In 
appeal against the order of the Com- 
missioner, the Tribunal -following the 
judgment in C.LT. Madras v. Aruna- 
chalam Chettiar, (1963)49 ITR 574 
(Mad) came totheconclusion that the 
expression “such doubly taxed income” 
can only indicate that it is that por- 
tion of the income on which tax in 
fact has been imposed and paid by the 
assessee that qualifies for double 
income relief. The High Court also 
was of the view that the relief grant- 
ed by Section 49-D on such doubly 
taxed income has reference to the 
factual double incidence under two 
different jurisdictions of tax on iden- 
tical amount of income, that is to say, 
an identical income on which two taxes 
have been imposed under the Indian 
jurisdiction and the other by a foreign 
authority. 


5. It is clear that a decision in 
these appeals will depend on the con- 
struction of Sec. 49-D which brist- 
les with difficulties and is not easy 
to resolve. A great deal would depend 
on the approach to the question and 
the meaning to be given to ‘such 
doubly taxed income’. If we are to 
approach the construction of the sec- 
tion on a comparison with the reliefs 
given under S. 49-A or on the analogy 
of cases decided under Section 27 of 
the United Kingdom Finance Act or 
on an a priori assumption that the relief 
under Section 49-D could not be 
greater than that which can be given 
under Section 49-A or on the basis of 
reciprocity under Section 27, we ven- 
ture to think it will not lead to satis- 
factory conclusion. Section 49-A em- 
powers the Central Government to 
enter into agreements with the Gov- 
ernment of any country outside India 
for the granting of relief in respect of 
income on which have been paid both 
income-tax (including super-tax) 
under the Act and the income-tax in 
that country or with the Government 
ef any country outside India for the 
avoidance of double taxation of income, 
profits and gains under the Act and 
under the corresponding law in force 
in that country and may, by notifica- 
tion in the Official Gazette, make 
such provisions as may be necessary 
for implementing the agreement. Be- 
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fore the amendment of that section by 
the Finance Act, 1953 with effect from 
lst April 1953, there were other pro- 
visions giving relief in respect of Part 
B States and Dominion income-tax 
and agreement for avoidance of double 
taxation in India, Pakistan or U. K. 
apart from S. 49 which granted relief 
in respect of income-tax. In 1948 Sec- 
tion 49 which granted relief in respect 
of income taxed both in India and in 
U. K. was omitted and S. 49-A as it 
then was, was amended to enable Cen- 
tral Government to make provision by 
notification to grant relief in respect 
of income on which both India and 
United Kingdom levied tax. Under the 
amended S. 49-A the Income-tax 
Double Taxation in United Kingdom 
Rules were made. It would appear on 
the relevant provisions an assessee can 
claim double taxation relief if he can 
show that he has paid tax on the same 
income both in India and in the foreign 
country. In order to obtain the relief 
it was also necessary to show that the 
income must have been charged to tax 
in both countries. Where a resident of 
India earns income in a foreign coun- 
try with which the Government of 
India has no arrangement for relief 
against or avoidance of double taxa- 
tion, relief has been afforded to him 
under 8. 49-D. 


6. We may point out that for 
the first time relief in respect of tax 
charged in a country which did not 
provide for relief in respect of the 
British Indian income-tax was granted 
under the said section introduced by 
the Indian Income-tax (Amendment} 
Act 1939 in the Act of 1922. To this 
an Explanation was added by Amend- 
ment Act 23 of 1941 which makes it 
clear that the relief extends both to 
income-tax and to super-tax. There- 
after, a new Section 49-D was substi- 
tuted by the Amendment Act, 1953 
with effect from Ist April 1952 and 
by the Finance Act, 1956 sub-ss. (3) 
and (4) were inserted. Since the last 
two sub-sections deal with income of 
a resident in the taxable territories ac- 
cruing or arising to him during 
that year in Pakistan they do not as- 
sume any relevance for the purposes. 
of this case. We give below in juxta- 
position S. 49-D as it was prior te the 
amendment in 1953 and that inserted 
by the 1953 Amendment Act: 
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Prior to Amendment Act, 1953. 


'49-D. Reliefin respect of tax 
in country not providing for 
relief inrespect of Indian Income 
tax ...if any person who has paid 
by deduction or otherwise 
Indian Income-tax for any 
year in respect of any income 
arising without the taxable ter- 
ritories in a country the laws 
of which do not provide for any 
relief in respect of income-tax 
charged in the taxable territo- 
ries proves that he has paid 
income-tax by deduction or 
otherwise under the laws of the 
Said country in respect of the 
same income, he shall be enti- 
tled to the deduction from the 
Indian Income-tax payable ofa 
sum equal to one-half of such 
Indian income-tax or to one- 
half of such tax payable in the 
Said country, whichever is less. 

Explanation -— The expres- 
sion ‘Indian Income-tax’ in this 
section means income-tax and 
super-tax charged in accord- 
ance with the provisions of this 
Act. 


"e 
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After Amendment Act, 1953, 


49D. (1) If any person who is 
resident in the taxable territo- 
ries in any year proves that, in 
respect of his income which 
accrues or arises during that year 
without the taxable territories 
(and which is not deemed to ac- 
crue or arise inthe taxable terri- 
tories), he has paid in any coun- 
try with which there is no reci- 
procal arrangement for relief or 
avoidance of double taxation, 
income-tax, by deduction or 
Otherwise, under the law in. 
force in that country, he shall. 
be entitled to the deduction from. 
the Indian income-tax payable. 
by him of a sum calculated on. 
such double taxed income at the- 
Indian rate of tax or the rate of 
tax of the said country, which-- 
ever is the lower. 


(2) The Central Government: 
may, by notification in the 
Official Gazette, declare that. 
the provisions of sub-section (1). 
shall also apply in relation to 
any such income accruing or- 
arising in the United Kingdom 
and chargeable under this Act. 
for the year ending on the 31st 
day of March, 1950, or for the- 
year ending on the 3lst day of 
March, 1951, or for the year- 
ending on the 31st day of March, 
1952. 


Explanation—In this section,— 


(i) the expression “Indian. 
income-tax’” means income-tax- 
and super-tax charged in ac- 


cordance with the provisions of 
this Act; 


(ii) the expression ‘Indian. 
rate of tax” means the rate de- 
termined by dividing the- 
amount of Indian income-tax 
after deduction of any relief” 
due under the other provisions: 
of this Act but before deduction: 
of any relief under this section, 
by the total income; 


(iii) the expression “rate of 
tax of the said country” means 
income-tax and super-tax. 
actually paid in the said coun- 
try in accordance with the cor- 
responding laws of the said 
country after deduction of alk. 
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That section as is obvious, grants dou- 
ble taxation relief in respect of taxes 
on income charged in any foreign 
country by deduction or otherwise 
= under the law in force in that coun- 
try. The object of the section is that 
the amount of Indian income-tax paid 
or the amount of tax paid in the 
foreign country whichever is the lower 
is allowed as a deduction from the tax 
payable under the Act on such doubly 
taxed income. The words “in respect 
of the same income” in the pre- 
amendment section and “such doubly 
taxed income” emphasised by us as- 
sume importance and will be consi- 
dered in the context of the respective 
sections and the object with which 
they were enacted. 


7. The Tribunal thought that 
the business loss in India must first be 
set off wholly against the business 
profits earned in Malaya and the fact 
that this results in application of Sec- 
tion 24 (1) does not take away the 
necessity for the limitation. But be- 
fore us the learned advocate for the 
Revenue conceded that neither S. 24 
is applicable nor would it be neces- 
sary to submit that the income on 
which a tax has been paid abroad 
must be under the same head of 
income as that specified in S. 6 of the 
Act. What he in fact contends is that 
the income from interest and from 
property assessed in India amounting 
to Rs. 39,142 did not arise outside 
India, as such it cannot be taken into 
account in determining whether the 
tax paid outside is not doubly taxed. 
This begs the question. Indeed in his 
earlier contentions he had indicated 
that the basis upon which the Reve- 
nue is resisting the claim is that the 


A.L RB. 


reliefs due, but before deduction 
of any relief due in the said 
country in respect of double 
taxation, divided by the whole 
amount of income assessed in the 
said country; 

(iv) the expression “income- 
tax in relation to any country” 
includes any excess profits tax 
or business profits tax charged 
on the profits by the Govern- 
ment of that country and not by 
the Government of any part of 
that country or a local autho- 
rity in that country. 


identity of the income is not the same 
that is, for granting relief (a) there 
must be numerical identity of the 
income which is subject to tax both 
in India and abroad, the numerical 
identity being the amount of income 
on’ which tax is paid, and (b) (there 
should also be the sameness of the 
head. Secondly, he contended that 
relief by way of deduction is allow- 
able on such portion of that income 
which has actually been subjected to 
tax twice over after allowing for set 
off or deductions if any. Thirdly, hav- 
ing regard to the scheme of the Act 
and the method of computation of 
income arising both within and with- 
out India, income must be considered 
under separate heads in order to 
ascertain whether any income has 
been actually taxed or not. He there- 
fore submits that Rs. 39,142/- has no 
relation at all with the income arising 
in Malaya and cannot be taken into 
consideration under Section 49-D. 
This would be so, he says, even if it 
came under the same head. In support 
of these contentions the decisions of 
the Court of Appeal in England in 
Rolls Royce Ltd. v. Short, (1926) 10 
Tax Cas 59 that of House of 
Lords in Assam Railway and Trading 
Co. Ltd. v. The Commissioner of In- 
land Revenue, (1934) 18 Tax Cas 509 
and the case of this Court in O.A.P. 
Andiappan v. Commissioner of Income- 
tax, Madras. 82 ITR 876 = (AIR 
1972 SC 1682) were cited. We may 
at once state that these decisions are 
rendered on the provisions which are 
not in pari materia with the provisions 
in S. 49-D. 


8. The case of this Court in 
Andiappan 82 ITR 876 = (AIR 1972 
SC 1682) was under Sec. 49-A where 
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the question was, whether the assessee 
was entitled to abatement in India 
under Art. III of the agreement for 
relief and avoidance of double taxa- 
tion in India and Ceylon read with 
item 8 of the Schedule to the agree- 
ment. It was held on the terms of 
that article and the clause in the sche- 
dule that what was attributable to 
the Ceylon law was only that tax 
which was ultimately levied on the 
assessee and demanded, but he was 
not entitled to abatement of tax that 
he would have to pay before deduction 
of the allowance given by S. 45 (2) 
of the Ceylon Income Tax Ordinance, 
1932. This case therefore does not help 
us in ascertaining what ‘doubly taxed 
income’ is for the purpose of S. 49-D 
as it was decided on the terms of the 
provisions of the Ceylon law accord- 
ing to which tax was ultimately levied 
in respect of which relief was claimed. 


9. The other two English cases 
dealt with the interpretation of S. 27 
of the Finance Act, 1920. The amend- 
ment in 1927 was only in respect of 
the meaning of “appropriate rate in 
the United Kingdom Income Tax” 
which is not relevant for the present 
consideration. Section 27 of the Fi- 
mance Act is as under: 

“(1) If any person who has paid, 
by deduction or otherwise, or is lia- 
ble to pay, United Kingdom income- 
tax for any year of assessment on any 
part of his income proves to the satis- 
faction of the Special Commissioners 
that he has paid Dominion income-tax 
for that year in respect of the same 
part of his income, he shall be entitl- 
ed to relief from United Kingdom 
income-tax paid or payable by him on 
that part of his income at a rate there- 
on to be determined as follows: 


(a) if the Dominion rate of tax 
does not exceed one-half of the ap- 
propriate rate of United Kingdom 
income-tax, the rate at which relief is 
to be given shall be Dominion rate of 
tax; 

(b) in any other case the rate at 
which relief is to be given shall be 
one-half of the appropriate rate of the 
United Kingdom income-tax. 

x x xx 7 
Xt will be observed that in this sec- 
tion the words “in respect of the same 
part of the income” and ‘on that part 
of his income’ have significance in 
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understanding the English decisions in 
respect of the double tax relief given “ 
in the United Kingdom. Similar words, 
viz., “in respect of the same part of 
his income” and “on that part of his 
income” are used in the corresponding 
provision in clause 3 óf the notification 
of the Government of India issued 
under S. 49-A. 


10. In the Rolls Royce case 
(1926) 10 Tax Cas 59 a British com- 
pany trading in India was assessed to 
and paid Indian income-tax for the 
year 1920-21 ona profit of £ 4,120, 
the profits of its Indian branch. It 
was also assessed to and paid in the 
United Kingdom income-tax for the 
Same assessment year under the law 
of that country on the average of the 
whole of its profits wherever made 
for three preceding years. The assessee 
claimed that as it had paid both Uni- 
ted Kingdom tax and Indian income- 
tax for assessment year on its Indian 
profits for those years, it was entitl- 
ed to relief under S5. 27 from United 
Kingdom income-tax. The claim was 
negatived by Rowlatt, J. as no income- 
tax was paid in respect of the Indian 
income of 1920-21. This decision was 
upheld by the Court of Appeal. Row- 
latt, J. at p. 67 gave the reasons for 
disallowance thus:— 


“When the Indian income in the 
year of assessment calculated accord- 
ing to Indian methods is more than 
the Indian income calculated accord- 
ing to British methods, then he will 
only get relief calculated with refer- 
ence to the amount of the English 
calculated income upon which he has 
paid English Income Tax. Where the 
Indian Income calculated according to 
the Indian method is less than the 
Indian Income calculated for the Unit-~ 
ed Kingdom Income Tax in the United 
Kingdom method, will he be able 
conversely to deduct the rate from 
the English Income Tax although that 
would be giving him back more tax 
than he has actually paid in India?” 
In the Court of Appeal, Pollock, 
M. R. said at p. 70:— 


“The fact of paying a tax in a 
Dominion does not induce relief. The 
basic condition is that a person has 
paid tax on his income over here— 
then, if some part of that income so 
charged and assessed to tax in the 
United Kingdom can be identified and 
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proved to have paid Dominion tax, 
that same part which has suffered 
dual taxation can be relieved of the 
tax paid here, up to the measure of 
relief given by the section.” 


Warrington, L. J., observed 
pp. 71-72:— 

“Having regard to the different 
modes of ‘assessment prevailing in 
England and India respectively, the 
profits of the Indian business charge- 
able in the two countries can never 
be identical in amount, and it is 
therefore clear that in separating from 
the entire income the part of the in- 
come to which Section 27 is appli- 
cable, regard must be had to the 
source from which it is derived and 
not to its amount. In this case the 
part of the income to be considered 
is the profits of the Indian branch.” 


11. In Assam Railways & 


at 


Trading Company case, (1934) 18 
Tax Cas 509 the House of Lords 
were considering the case of an 


assessee company which earned pro- 
fits in India amounting to £186,808 
which sum was liable to United King- 
dom income tax. By the Indian In- 
come-tax Act the assessee was allow- 
ed to decuct interest on debentures 
and other items which deducted the 
profits assessable to Indian Income-tax 
to £129,365 upon which the some 
(same?) tax was paid in India. The 
company claimed that its total income 
assessable to tax in the United King- 
dom could be treated as having borne 
income-tax in India. It was held that 
the Company had not borne double 
taxation on that part of its income 
which was applied in payment of de- 
benture interest or on the garden pro- 
fits and was not entitled to relief in 
respect thereof. Lord Blanesburgh 
while pointing out that the more the 
question raised in the appeal is con- 
sidered the greater is the difficulty it 
presents said he was inclined to agree 
with the construction placed by Lord 
Warrington who in his speech indicat- 
ed the reasoning for the particular 
construction placed by him. The ob- 
servations of Lord Warrington were 
stated at pp. 534-535 thus:— 


“On the question of construction 
the contention of the Appellants was 
that “that part of his income” refers 
only to the source from which the in- 
come is derived. The source in this 


case was the Indian business of the 
company, and it was contended that. 
inasmuch as the whole of that income 
was taxed to United Kingdom Income 
Tax in the sum of £186,750, it is in 
respect of that sum that relief should 
be given. I cannot agree with this con- 
tention. The word “part” is not in 
any sense a word of art with a pecu- 
liar meaning derived from the sub- 
ject-matter in connection with which 
it isused. We are here dealing with a 
sum of money referred to as income. 
“Part” of a sum of money means in 
its ordinary signification so many 
pounds, shillings and pence out of a 
larger amount. If the income is £100, 
a small sum, say £50, would proper- 
ly be described as a part thereof. In 
the present case the part of his in- 
come.on which the taxpayer has paid 
tax in England is £186,750. In India’ 
he has paid tax ona smaller part 
numerically of the same income. To 
obtain relief he has to prove that he 
has paid Dominion tax on the same 
part of his income as that on which 
he paid United Kingdom tax. He can 
only prove this in respect of the smal- 
ler sum. I see no reason why, for 
the purpose of identification, any 
other meaning should be given to the 
word “part” than the numerical mean- 
ing. “Double taxation” is not in terms 
mentioned in the section, but it is 
obvious that the object of the provi- 
sion is to obtain pro tanto the avoid- 
ance of that result. The tax payer has 
paid Dominion Income Tax in res- 
pect of his income; he is entitled to 
relief in respect of part of the same 
income and to no more.” 


12. Section 27 of the Finance 
Act and the earlier cases on the in- 
terpretation of that section were again 
considered by the House of Lords—a 
case not cited at the Bar—in Inland 
Revenue Commissioners v. National 
Mortgage and Agency Co., of New 
Zealand, 1938 AC 524. It was again 
pointed out that the true construction 
and effect of Section 27, a difficult 
section, had led to arguments and 
differences of opinion in the Courts 
and had come more than once before 
the House of Lords. In that case it was 
ultimately held that when a company 
controlled in the United Kingdom 
carries on business in a Dominion the 
relief from the United Kingdom In- 
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come-tax under Section 27 (1) in res- 
pect of that business is to be determin- 
ed by ascertaining the assessable in- 
come following the legislative direc- 
tions in those respective countries as 
to allowances or deductions and there- 
after without scrutinising those allow- 


ances or deductions by an individual 


comparison with a different system in 
other part of the Common-wealth, re- 
lief should be granted to the extent 
of the smaller amount. There was no 
need to record anything else except 


the two statutory incomes of the 
business taking care to see that 
neither includes income from any 


other source. In this case no deduc- 
tion was permissible in respect of de- 
benture interest for the purpose of 
United Kingdom assessment but the 
Dominion law excluded from the 
assessable income the sum paid in res- 
pect of the debenture interest to the 
company under the Dominion law as 
agent of the debenture holders was 
assessable in respect of the deben- 
ture interest with a right to recoup 
itself from the debenture holders for 
the tax so paid. In fact it was unable 
to exercise that right as the con- 
tracts under which the interest was 
payable were made in the U. K. and 
therefore though the company was 
assessed on the debenture interest in 
the Dominion and duly paid the tax ul- 
timately the burden of that tax rest- 
ed upon the company. This special 
circumstance alone was therefore held 
to be sufficient for holding that the 
relief claimed for an adjusted sum of 
£633,609 paid by the company under 
Section 27 (1) of the Act of 1920 was 
justified. The decision of the Court 
of Appeal was affirmed subject to a 
difference as to the ground on which 
the question of debenture interest 
should preferably be decided. The 
Lord Chancellor agreed in all res- 
pects with Romer L., J. on principle 
namely (1) that the word ‘income’ in 
the section does not mean the real 
income but the statutory or notional 
income by means of which tax is cal- 
culated; (2) That if this statutory in- 
come in the Dominion is £A and in 
the United Kingdom the statutory in- 
come from the same source is 
&(A+B) relief will be given in res- 
pect of £A. (3) That an analysis of 
the two statutory incomes for the 


purpose of comparing. for example 
the respective allowances for repairs . 
or depreciation is inadmissible. Lord 
Macmillan pointed out at pp. 554-599: 


“The principle of Section 27 is 
that the same fund of income shall 
not bear the full burden of both the 
United Kingdom and Dominion in- 
come-tax and in the present instance 
it is clear that £33,609 debenture in- 
terest has both here andin New Zea- 
land been subjected though under 
different schemes to the full burden 
of income-tax.” 


13. These cases show that (1) 
the actual tax paid on the Dominion 
income statutorily determined would 
alone be considered for relief (2) that ~ 
the relief which under See. 27 can be 
claimed is the statutory income of 
the Dominion derived from the same 
source which has been taken into ac- 
count in the United Kingdom from the 
same source. The word ‘source’ has 
been differently understood by differ- 
ent law Lords but in effect, as Lord 
Wright observed in the Assam Rail- 
way case, (1934) 18 Tax Cas 509 the 
words “the same part of his income” 
are apt to include both elements 
of comparison and identification. 
In our view, we can derive no 
benefit from these cases unless 
we hold that “such doubly taxed 
income” in Section 49-D as being 
equivalent to “the same part” of the 
assessee’s income in Section 27 or “in 
respect of the same income” in the 
notification under Section 49-A. 


14, It may be pointed out that 
Section 49-D prior to amendment in 
1953 afforded relief calculated at half 
of the Indian income-tax on the jin- 
come in question or half of the tax 
payable in the country in respect of 
the same income in the year of assess- 
ment in which the income arose 
whichever is less. It may be mention- 
ed that after the Income-tax (Amend- 
ment) Act, 1939 the residents of 
India became liable annually to be 
taxed on their world income which 
naturally would bring to tax income 
which has accrued in a foreign coun- 
try and has been subjected to tax 
there and would also be subject to 
tax under the Act. Immediately 
after the amendment of the Act 
second World War broke out and 
the Indian Citizens earning income 
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‘outside the taxable territories þe- 
came the victims of aggression. In 
many cases their assets suffered 
damage and they had io leave their 
business and property and return to 
India. After the close of war in 1946 
conditions in the erstwhile countries 
in which these citizens were engaged 
in earning incomes remained unsettled 
and uncertain. It took time even for 
conditions to settle down and become 
normal and even then the change of 
outlook in those countries had to be 
faced particularly in the field of fis- 
cal laws before our citizens could 
have the confidence to re-invest in 
ventures abroad. Our own country 
was troubled with partition upheavals. 
By 1950 things became more settled 
and the Government of India with a 
view to encourage more and more 
Indian residents to establish branches 
in countries with which there is no 
special agreement for the avoidance 
of double taxation, by its Press Note, 
Finance Department New Delhi dated 
May 20, 1950, made it known that 
certain proposals were being consider- 
ed by it in that behalf and in accord- 
ance with that Press Note the Income- 
tax Amendment Bill 1952 was intro- 
duced to amend the section with 
effect from the assessment year end- 
ing 31st March 1950 covering its ope- 
rations unilaterally even to the Unit- 
ed Kingdom. That Bill as stated 
earlier, was subsequently enacted by 
the substitution of a new Section 49-D 
for the old one. The objects and 
reasons for the amendment of Sec- 
tion 49-D of the Act and Clause 25 
of the Amendment Bill of 1952 gives 
the following reasons:-— 


“The provision as proposed to be 
amended secures that this unilateral 
relief will be increased from one-half 
to the akatement of tax at the full 
Indian rate or the full foreign rate 
whichever is lower. This amendment 
implements the concession announced 
in a Press Note on the 20th May, 1950 
and would encourage persons resident 
in India to establish branch business 
in foreign countries. As respects the 
income accruing or arising in the 
U. K. the Central Government is em- 
powered to make this unilateral basis 
of relief applicable, if necessary, for 
the assessment years 1949-50, 1950-51 
and 1951-52.” 


The Select Committee added the 
words “but before deduction of any 
relief due in the said country in res- 
pect of double taxation” in Expalana- 
tion (iii) and also added Explana- 
tion (iv). In respect of these amend- 
ments it stated:— 


“Apart from a clarificatory 
amendment in Section 49-D (2), Ex- 
planation (iii) the other amendment 
is to remove one source of hardship. 
Generally the Excess Profits Tax or 
the Business Profits Tax would be 
allowed as a deduction in the foreign 
country in determining the income 
liable to tax in that country but not 
so in India. Therefore if the tax were 
not taken into account the combined 
relief on income allowable to take in 
India and in the foreign country 
would not be adequate.” 


15. In interpreting the amend- 
ed Section 49-D where the assessee is 
entitled to the deduction from Indian 
income-tax payable by him under the 
Act, the tax paid in a foreign coun- 
try are we to give the same meaning 
to the words “of a sum calculated on 
such doubly taxed income” as that 
which has to be given to the words 
“in respect of the same income” oc- 
curring under the repealed S. 49-D”? 
In other words, is the phrase ‘such 
doubly taxed income’ of similar im- 
port as the “same income”. In our 
view the word “same” would connote 
that it is ‘identical’ though in all 
cases it may not mean that. It may 
also mean not different. It frequently 
means of the kind or species or corres~ 
ponding to and therefore the same in- 
come in the context would mean the 
same kind or species or identical in- 
come earned in a foreign country on 
which tax has been paid in that coun- 
try, inrespect of which relief is be~« 
ing claimed for being again subject- 
ed to tax under the Act. If the con- 
cession that was being given by the 
amendment for encouraging Indian 
residents to start business in foreign 
countries, was only to give relief at 
the full rate of Indian income-tax ins- 
tead of half of such tax, all that was 
necessary was to delete the words 
“one half of” occurring in See. 49-D 
as it was prior to its amenament. But 
that is not what the legislature has 
done. It has re-drafted the entire sec- 
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tion with a different emphasis and 
this advantage was also afforded uni- 
laterally under sub-section (2) in re- 
lation to any income accruing or aris- 
ing in U. K. and chargeable under 
the Act for the period specified there- 
in. Apart from giving full relief at 
the Indian rate of tax or the rate of 
tax of the said country whichever is 
the lower the assessee has to satisfy 
certain prerequisites before his claim 
to double tax relief can be accepted. 
He must show (a) that he is a resi- 
dent in the taxable territories in the 
year in which relief is claimed, (b) 
that in respect of his income on which 
relief is claimed that it had accrued 
or arisen to him without the taxable 
territories and (c) that he has paid 
in that country income-tax by deduc- 
tion or otherwise under the law in 
force in that country. If he satisfies 
these requirements he will be en- 
titled to the deduction from the In- 
dian income-tax payable by him of a 
sum calculated on such doubly taxed 
income at the Indian rate of tax or 
the rate of tax of the said country 
whichever is the lower. The words 
“such doubly taxed income” can have 
reference to the tax which the foreign 
income bears once again as the burden 
of Indian Income-tax by its being 
included in the total income charge- 
able under Section 3 read with Sec- 
tion 2 (15) which defines it as the 
total amount of income, profits and 
gains referred to in sub-section (1) of 
Section 4 computed in the manner 
laid down in the Act. A reference to 
Section 4 (D (b) (ii) would show that 
the income which accrues or arises to 
an assessee without the taxable terri- 
tories during such year isto be included 
in the total income so that the income 
under any of the heads enumerated in 
Section 6 which have accrued or ari- 
sen to the asSessee without the tax- 
able territory and is subject to the tax 
under thelawinforce inthat country, 
is included in his total income attract- 
ing the levy of charge under the Act. 
This would again be taxed under the 
Act and would therefore be doubly 
taxed income. Or, it could mean that 
the income from the same or similar 
head or source which accrued or arose 
to him outside the taxable territories 
during such year and upon which tax 
was paid by him, can be considered to 
be doubly taxed if under the head it 
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is again chagreable .totax under the 
Act. In other words, is the criteria for 
determining an income as doubly taxed 
income, the head or source of income 
under the Act to be considered with 
the same head or source of income in 
respect of which tax was paid under 
the foreign law, or is the emphasis on 
the tax paid by deduction or other- 
wise under the law in force in a fore- 
ign country in respect of which re- 
lief is being given by reason of the in- 
clusion of that income in the total in- 
come of the assessee which is again 
subjected to tax under the Act. 


16. In Arunachalam Chettiar’s 
ease, (1963) 49 ITR 574 (Mad) the 
Madras High Court gave a similar in- 
terpretation to Section 49-D as was 
given by the English cases to Sec. 27 
of the United Kingdom Finance Act, 
1920 for holding that “‘such doubly 
taxed income’ really purports to indi- 
cate that it is only that portion of the 
income on which tax has in fact been 
imposed and been paid by the asses- 
see that is exigible for the double tax 
relief.” The decision did not take into 
consideration the legislative history 
or the change in the language of the 
amended Section 49-D nor the con- 
cession which was sought to be given 
to encourage residents in India to 
earn income outside the taxable terri- 
tories. We do not say that the ques- 
tion to be determined is easy to re- 
solve and in this we are in distin- 
guished company of Judges who have 
felt similar difficulties, but in our 
view, what commends to us most is 
that once it is recognised that the 
section we are interpreting does not 
make the basis of relief the tax paid 
on the income from the same head or 
source, as we have shown that the 
change in the language does not, then 
the relief to which an assessee would 
be entitled would be the amount of 
tax paid on the foreign income which 
by its inclusion in the total income 
once again bears tax under the Act. 
The word ‘such’ in the phrase ‘such 
doubly taxed income’ has reference 
to the foreign income which is again 
being subjected to tax by its. inclusion 
in the computation of the income 
under the Act and not the same in- 
come under an identical head of in- 
come under the Act. The income 
from each head under Section 6 is 
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not under the Act subjected to tax 
separately, unless the legislature hes 
used words to indicate a comparison 
of similar incomes, but it is the total 
income which is computed and asses- 
sed as such, in respect of which tax 
relief is given for the inclusion of 
the foreign income on which tax had 
been paid accordingly to the law in 
force in that country. The scheme of 
the Act is that although income is 
classified under different heads and 
the income under each head is se- 
parately computed in accordance with 
the provisions dealing with that parti- 
cular head of income, the income 
which is the subject-matter of tax 
under the Act is one income which is 
the total income. The income-tax is 
only one tax levied on the aggregate 
of the income classified and charge- 
able under the different heads; it is 
not a collection of distinct taxes le- 
vied separately on each head of in- 
come. In other words, assessment to 
income-tax is one whole and not 
group of assessments for different 
heads or iterns of income. In order, 
therefore, to decide whether the 
assessee is entitled to double taxa- 
tion relief in respect of any income, 
the consideration that the income has 
been derived under a particular head 
would not have much relevance. There 
is indeed nothing in the language of 
Section 49-D which either expressly 
or by necessary implication restricts 
the grant of double taxation relief to 
incomes under the same head. In this 
view, we discharge the answers given 
by the High Court, and answer them 
in the negative and in favour of the 
assessee. 


17. An application for inter- 
vention on behalf of the Indian Bank 
Madras has been filed as an identical 
question is stated to be pending þe- 
fore the income-tax authorities. 
Though we permitted the intervention 
the learned advocate did not urge 
any new argument. 


18. In the result the appeals 
are allowed with costs here and in the 
High Court. 


HEGDE, Ju— 19. I have had 
the advantage of reading the judg- 
ment prepared by my learned brother 
Reddy J. I regret I am unable to 
agree with the construction placed by 


A-I. R. 


him on Section 49-D of the Indian 
Income-tax Act, 1922 (to be herein- 
after referred to as the Act). I agree 
with him that there is considerable 
difficulty in intepreting that provision 
but that does not absolve this Court 
from its duty of properly construing 
that provision. On a proper construc- 
tion of that provision, I am of the 
opinion that the conclusion reached 
by the Commissioner, the Tribunal 
and the High Court is the proper one. 


20. The facts of the case are 
fully set out in the judgment of my 
learned brother Reddy J. It is need- 
less to repeat those facts in their en- 
tirety. It will be sufficient if I set 
out the material facts relating to the 
assessment year 1953-54. During the 
relevant previous year, the deceased 
assessee who carried on business in 
Malaya and also owned rubber gar- 
dens abroad declared his foreign in- 
come as Rs. 2,22,532/-. He had been 
assessed in Malaya in respect of that 
income. As he was resident in India 
during the relevant previous year, 
that income must be considered as 
having accrued to him in India in 
view of Section 4 (1) (b) (ii) of the 
Act. During the relevant year, he 
was carrying on business in India also. 
In that business he suffered a loss of 
Rs. 68,858/~. In this country his in- 
come from other sources amounted to 
Rs. 39,142/-. It mainly consisted of 
income from property. In his assess- 
ment proceedings in this country, he 
claimed double taxation relief under 
Section 49-D. The Income-tax Officer 
added his income arising outside the 
taxable territories with his income 
from other sources in India Rupees 
(2,22,532 + Rs. 39,142/- = Rupees 
2,61,674/-) and from that he deducted 
Rs. 68,658/-, the business loss suffer- 
ed by him in India and taxed him 
on a total income of Rs. 1,92,816/-. 
The Commissioner revised that order. 
He came to the conclusion that the 
income that has suffered double taxa- 
tion was only Rs. 1,53,674/-. He ac- 
cordingly granted double taxation re- 
lief only in respect of that amount. 
His view was confirmed by the Tribu- 
nal in appeal and by the High Court 
in a Reference under S. 66 (1). 


21. Under our Income-tax law, 
in every assessment year, the total 


- 
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income of an assessee during the pre- 
vious year is brought to tax. It is 
made up of income from various 
sources. Those sources are set out 
in Section 4 of the Act. Clause (a) 
of sub-s. (1) of Section 4 attracts into 
the pool, income, profits and gains 
from whatever sources derived which 
are received or deemed to be received 
in the taxable territory in the previ- 
ous year by or on behalf of the 
assessee. Income is defined in S. 2 
(c). That is an inclusive definition. 
One of the components of ‘income’ is 
‘dividend’ which is defined in S. 2 (6) 
(a). Both the expressions ‘income’ as 
well as ‘dividend’ include certain re- 
ceipts which are deemed as ‘income’ 
or ‘dividend’. Section 4 (1) (b) enu- 
merates various other sources of in- 
come. One of the components which 
makes up the total income is the in- 
come that has accrued or arisen to a 
resident in India in the previous 
year, outside the taxable territory. 


22. We shall now see what 
Section 49-D says. It is not necessary 
to quote the entire section, The por- 
tion of the section that is material 
for our present purpose runs thus: 

“If any person who is resident in 
the taxable territories in any year 
proves that, in respect of his income 
which accrues or arises during that 


year without the taxable terri- 
TOVICS ..ccuascsacsdionesevaaneas he has paid 
in any country...... by deduction or 


otherwise under the law in force in 
that country, he shall be entitled to 
the deduction from the Indian in- 
come-tax payable by him of a sum 
calculated on such doubly taxed in- 
come at the Indian rate of tax or the 
rate of tax of the said country, 
whichever is the lower.” (emphasis 
supplied). 


23. Before analysing the in- 
gredients of this provision, it is 
necessary to mention that 5. 49-D 
gives relief to the extent mentioned 
in that section in respect of the in- 
come accruing or arising in countries 
outside India with which our country 
has no reciprocal agreement for relief 
or avoidance of double taxation. With 
the countries with which we have 
reciprocal agreements for the relief 
from double taxation, Section 49-A 
applies. In cases falling under that 





section, relief to be granted depends 
upon the terms of the concerned 
agreement. Now turning back to Sec- 
tion 49-D and analysing that provi- 
sion, we find the following ingre- 
dients:— 


(1) The assessee in question must 
have been resident in the taxable 
territory in any year; 

(2) That some income must have 
accrued or arisen to him outside the 
taxable territory during that year; 

(3) In respect of that income he 
must have paid by deduction or 
otherwise tax under the law in force 
in the country in question and 


(4) If he fulfils all the above 
conditions, he will be entitled to de- 
duction from the Indian income-tax 
payable by him of a sum calculated 
on such doubly taxed income at the 
indian rate of tax or the rate of tax 
of the said country whichever is 
lower. 


24. There is no dispute that 
the first three conditions enumerated 
above have been satisfied in the pre- 
Sent case. The real question for deci- 
sion is as to what is the scope of the 
expression “of asum calculated on 
such doubly taxed income”. This ex- 
pression involves two aspects viz. (1) 
It exclusively relates to the income 
earned outside India (This is clear 
from the word “such” and (2) It re- 
lates only to that part of the income 
earned outside India which is doubly 
taxed. In other words the same in- 
come must have been doubly taxed. 
The income that gets relief under 
Section 49-D is only that income— 
identified income—which has _ been 
subjected to tax twice over. In other 
words the income in question—may 
be whole or part—must have been 
subjected to tax not only in the coun- 
try in which it was earned but also 
in this country. From the language 
of Section 49-D, it is clear that it 
does not concern itself with the tota- 
lity of the income or even the source 
of the income. It merely concerns it- 
self with that part of the income 
which has been subjected to double 
taxation. The provision requires that 
there should be a recalculation of 
that income which has been doubly 
taxed. In making that calculation, the 
authority computing the tax will have 
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to leave those portions of income 
which have not been doubly taxed. 


25. In computing the total in- 
come of an assessee, the procedure 
adopted is that income, profits or 


gains under each head is first deter- 
mined after giving deductions tc which 
the assessee is entitled under that head 
and thereafter the total income is 
arrived at for the purpose of deter- 
mining the rate of tax as well as for 
the quantification of the tax due. Sup- 
posing an assesSee has various sources 
of income such as salaries, interest on 
Securities, income from property, pro- 
fits or gains of business, profession or 
vocation, income from other sources 
and capital gains, the income under 
each head has to be first determined. 
For the determination of the taxable 
income under each head, the taxing 
authorities have not only to take into 
consideration the gross income under 
each head, they must go further and 
deduct from the gross income under 
each head various concessions to which 
the assessee is entitled to and there- 
after arrive at the total income. 


26. Quite clearly the assessee’s 
income from property and other sour- 
ces amounting to a sum of Rs. 39,142/- 
has not been doubly taxed. Hence that 
income cannot enter into the calcula- 
tion of doubly taxed income of the 
assessee as that income could not have 
been included in the return made by 
the assessee at Malaya. That is not an 
income earned by the assessee outside 
the territories of India. That being so in 
calculating the doubly taxed income, 
that component of the total income has 
to be kept apart. Further the entire 
business income of Rs. 2,22,532/- earn- 
ed in Malaya though taxed in Malaya, 
has not been taxed in this country. 
Out of that sum only a sum of Rupees 
1,53,674/- has been taxed in this 
country. The business Joss in this 
country cannot be said to have been 
taxed in this country. A relief given 
does not amount to a taxation. To 
repeat, if is only that income which 
can be said to have been doubly tax- 
ed, is entitled to relief under Sec- 
tion 49-D. Counsel for the parties 
rightly conceded that the source of 
income is not a relevant consideration. 
What is material under Section 49-D 
is the income which is doubly taxed. 
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27. If the entire tax paid by 
the assessee in a country outside 
India is to be deducted while comput- 
ing his tax liability in this country, 
then there was no necessity for the 
Legislature to enact Section 49-A. An 
agreement under that provision, at 
the highest could have provided for 
the deduction from the tax payable in 
this country by an assessee, the tax 
paid by him ina foreign country. 
Anything more than that cannot be 
considered as relief from double taxa- 
tion. It would amount to tax conces- 
sion. It is equally unlikely that the 
relief given under an agreement en- 
tered into under Section 49-A can be 
less than the relief available under 
Section 49-D. If the relief given 
under an agreement under Sec. 49-A 
and the relief given under Sec. 49-D 
mean the same thing, the Legislature 
must be held to have indulged in an 
exercise in futility. Such a line of 
reasoning is impermissible. Sec- 
tion 49-D must be understood to cover 
a field other than that covered by 
Section 49-A. Further it is not reason~ 
able to think that Section 49-D gives 
more relief than that is likely to be 
given under an agreement under Sec- 
tion 49-A, Section 49-D being a resi- 
duary provision. 


28. Section 49-D as it now 
stands is the result of an amendment 
made in 1953. Prior to that the sec- 
tion read: 


“If any person who has paid by 
deduction or otherwise Indian Income- 
tax for any year in respect of any 
income arising without the taxable 
territories in a country the laws of 
which do not provide for any relief in 
respect of income-tax charged in the 
taxable territories proves that he has 
paid income-tax by deduction or other- 
wise under the laws of the said coun- 
try in respect of the same income, he 
shall be entitled to the deduction from 
the Indian Income-tax payable ofa 
sum equal to one half of such Indian 
Income-tax or to one half of such tax 
payable in the said country, whichever 
is less.” 


29. Under the section as it stood 
before the amendment in 1953 relief 
was given “in respect of the same 
income” which was taxed twice 
over. Under the present provision relief 
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is given to “such doubly taxed income” 
I am clear in my mind that so far as 
the identification of the income which 
is entitled to double taxation relief is 
concerned, there has been no change 
in the law. The expression “the same 
income” and “such doubly taxed 
income” mean the same thing. We are 
not concerned with the other changes 
effected in S. 49-D. The statement of 
objects and reasons for bringing about 
the change in S. 49-D or the Select 
Committee’s report relating to that 
provision do not throw any light in 
the matter of identification of the 
income which is entitled to double 
taxation relief. 


30. Section 49-D despite the dif- 
ference in the language employed in 
my opinion is similar in scope to Sec- 
tion 27 of the United Kingdom Fi- 
nance Act, 1920. The relevant portion 
of that section reads as follows: 


“If any person who has paid, by 
deduction or otherwise, or is liable to 
pay, United Kingdom income tax for 
any year of assessment on any part of 
his income proves to the satisfaction of 
the Special Commissioners that he has 
paid Dominion income-tax for that 
year in respect of the same part of 
his income, he shall be entitled to 
relief from United Kingdom income 
tax paid or payable by him on that 
part of his income at a rate thereon 
to be determined as follows: 


(a) If the Dominion rate of tax 
does not exceed one-half of the ap- 
propriate rate. of United Kingdom tax, 
the rate at which relief is to be given 
shall be the Dominion rate of tax; 


(b) In any other case the rate at 
which relief is to be given shall be 
one-half of the appropriate rate of 
United Kingdom tax.” 


3l. The English provision en- 
titles an assessee to relief from double 
taxation in respect of that part of his 
income on which he has paid dominion 
income-tax and he is also liable to pay 
income-tax in United Kingdom in res- 
pect of that part. The income which is 
entitled to relief under that provision 
is “the same part of his income” which 
is liable to be taxed both in the United 
Kingdom as well as in the Dominion. 
That is exactly what is done under 
S. 49-D. Our Act instead of using the 
expression “the same part of his 
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income” which is doubly taxed has 
used the expression “of such doubly 
taxed income”. But the two expres- 
sions mean the same thing. 


32. The decisions rendered 
under the United Kingdom Act bear 
on the point in controversy in this 
ease. 


33. In Rolls Royce Ltd. v. Short, 
(1926) 10 Tax Cas 59 question arose 
as to what extent the assessee was 
entitled to relief from double taxation 
under the aforementioned S. 27. The 
facts of the case are not material for 
our present purpose. But that decision 
sets out the scopeofS. 27. This is how 
its scope is described by Rowlatt J, 
sitting on the King’s Bench. 


“The object of Section 27 of the 
Finance Act, 1920 was to mitigate 
the hardship involved in paying 
Income-Tax in the United Kingdom in 
full upon profits which has already 
been subjected to Income Tax in a 
Dominion, and if the Legislature had 
thought fit to say that wherever 
income had been taxed in a Dominion 
and the same profits came thereafter 
at any time to form the basis of a tax 
in the United Kingdom the sum al- 
ready paid on that income should 
form a basis of relief, the thing might 
have worked out very simply. But 
that has not been done obviously be- 
cause it is quite clear that before 
relief can be given in respect of Domi- 
nion Income Tax paid on profits 
brought into charge to Income-tax in 
this country, it must be shown that 
the Dominion Income-tax and the 
United Kingdom Income Tax are paid 
in respect of the same year and on 
the same income or as the phrase is 
used here, “part of income.” 


34. The learned judge equated 
the expressions “part of income” and 
“same income” as meaning the same 
thing. 

35. In the course of his judg- 
ment, his Lordship observed: 

“If you read the first few lines 
of the section, really on the words of 
it, the section only appears to apply 
where this overlapping oftaxation has 
been partial, that is to say, where a 
man has part of his income taxed 
doubly and not where he has the 
whole taxed doubly, which obviously 
cannot be intended.” 
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36. When the matter was taken 
up in appeal to the Court of Appeal 
Pollock M. R. set out the conditions 
on which the relief can be given under 
S. 27. Those conditions, to put it in 
the words of the Master of Rolls are: 

“First, it is the person who has 
paid the United Kingdom Income Tax 
by deduction or otherwise for any year 
of assessment on any part of his 
income who may claim relief. The 
second step is that that tax payer 
must prove to the satisfaction of the 
Special Commissioners that he has 
paid Dominion Income Tax for that 
year of assessment “in respect of the 
same part of his income” as that on 
which he has paid United Kingdom 
Income Tax. And the third step ıs 
that if such proof is given, the tax- 
payer becomes entitled to relief from 
United Kingdom Income Tax “on that 
part of his income”, that is on that 
same part referred to previously on 
which he has paid United Kingdom 
Income Tax and Indian Tax.” 


Proceeding further the Master of Rolls 
observed: 


"The fact of paying a tax in a 
Dominion does not induce relief. The 
basic condition is that a person has 
paid tax on his income over here — 
then, if some part of that income so 
charged and assessed to tax in the 
United Kingdom can be identified and 
proved to have paid Dominion tax, 
that same part which has suffered 
dual taxation can be relieved of the 
tax paid here up to the measure of 
relief given by the Section.” 


37: The decision which is more 
appropriate for our present purpose is 
that rendered in (1934) 18 Tax Cas 509. 
The relevant facts of that case are as 
follows: 


38. The  assessee company, 
which was incorporated and control- 
led inthe United Kingdom, carried on 
the business of running a railway, 
working coal mines, brickworks ete., 
in Assam and also carried on a plan- 
tation business there. The whole of its 
income arose in India with the excep- 
tion of a small amount arising from 
investments in England. The company 
ned issued, in the United Kingdom, 
debenture stock and the interest there- 
on was paid in the United Kingdom. 
In computing the company’s liability 
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to United Kingdom income-tax Case 
I of Schedule D for the years 1928-29 
and 1929-30, the debenture interest 
was not allowed as a deduction and 
certain profits from a tea garden were 
included as a receipt. The assessments 
on the company to Indian income-tax 
and super-tax for the corresponding 
years in respect of its business profits 
were, in accordance with the provi- 
sions of Indian Income-tax law, arriv- 
ed at after deducting the amount of 
debenture interest and excluding the 
tea garden profits. The assessee claim- 
ed that the relief in respect of Domi- 
nion income-tax to which it was en- 
titled under Section 27, Finance Act, 
1920 should be based on the whole of 
its income as computed for the pur- 
pose of United Kingdom Income Tax 
less only the income arising in En- 
gland, without any deduction for the 
debenture interest or the tea garden 
profits. The Special Commissioners 
refused the relief claimed. The House 
of Lords affirmed the decision of the 
Special Commissioners, It held that 
the company had not borne double 
taxation on that part of its income 
which was applied in payment of de- 
benture interest or on the tea garden 
profits and hence was not entitled to 
relief in respect thereof. From this 
decision, itis seen that the total income 
of the assessee arising or accruing in 
United Kingdom for the purpose of 
double taxation relief was split into 
four parts i.e. (1) income arising in 
England (2) the interest on debenture 
that was given deduction to in India 
(3) the tea garden profits and (4) tne 
other income. 


39. There was no dispute thai? 
the income from the investments in 
England was not to be taken into con- 
sideration while determining the 
double taxation relief. This position 
was conceded by the assessee. If we 
apply the same ratio to the facts of 
the case before us, we have to exclude 
from consideration while determining 
the double taxation relief, the income 
of Rs. 39,142/--—— an income exclusively 
earned in India and was not brought 
to tax in Malaya. Next deduction given 
in India in respect of the interest on 
debenture loans was not taken into 
consideration while affording double 
taxation relief because that portion of 
the Indian income was not subjected 
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to double taxation because of the relief 
given under the Indian Income-tax 
Act. Let us apply that principle to the 
facts of the present case. The amount 
deducted in this country as business 
loss (Rs. 68,858/~-) was not subjected to 
double taxation. That amount was 
never taxed in this country. We should 
not mix up double taxation relief with 
tax concessions. The main judgment of 
the House of Lords in Assam Railways 
Case (1934) 18 Tax Cas 509 (supra) 
was delivered by Lord Wright. Ana- 
lysing S. 27 of the Finance Act, 1920, 
Lord Wright observed: 


“The Section requires that the 
taxpayer should prove (1) that he has 
paid tax in the United Kingdom for 
any year on a certain sum which is 
part of his income; in this connection, 
T do not think that the word “part” 
is used to exclude the whole but 
merely to point to an ascertainable 
sum of income which is brought into 
question; (2) that he has paid tax in 
the. Dominion “in respect of” the same 
part of his income for that year: here 
the words “in respect of” as contrasted 
with “on” do not, I think, involve any 
latent distinction, since the word “on” 
would be inapplicable to the “same 
income” which becomes a separate 
taxable subject in the Dominion. The 
taxpayer then becomes entitled to 
relief. It seems clear that there must 
be a definite part of income brought 
into question, and that can only be 
expressed in a sum of money. As in- 
come ex vi termini must be expressed 
in a sum of money, the words “the 
same part of his income” must invol- 
ve a comparison between two sums 
of money which prove to be the same. 
The contention of the appellants is 
to the contrary: it is said on their be- 
half that the words “the same part of 
his income” refer solely to what is 
called the source, and that identity of 
amount is immaterial and does not 
come into question except for the pur- 
pose of ascertaining the rate of tax to 
be allowed for. I cannot agree with 
this argument. No doubt questions of 
source, as it has been called, that is, 
such questions as where the income 
comes from, are essential to identify 
so far as tha® aspect goes, what is 
taxed in the United Kingdom with 
what is taxed in the Dominion, but, 
in addition, the income itself that is, 
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the amount of money, must also be 
identified. I think the words “the 
same part of his income” are apt ta 
include both elements of comparison 
and identification.” 


49, These observations, if 7 
may say so with respect clearly bring 
out the legal principles bearing on the 
issue under discussion. 


4i. In my judgment the deci- 
sion of the Madras High Court in 
(1963) 49 ITR 574 (Mad) correctly lays 
down the law on the subject. 


42. Mr. S. T. Desai, learned 
Counsel for the assessee placed consi- 
derable reliance on the decision of the 
Bombay High Court in Commr. of 
Income-tax Bombay City-II v. New 
Citizen Bank of India Ltd. (1965) 58 
ITR 468 (Bom). Therein the court wes 
called upon to interpret an agreement 
entered into under S. 49-A. In that 
case the court was not required to 
interpret the scope of S. 49-D. There 
is no doubt that some of the observa- 
tions made in that case lend support 
to the arguments advanced on behalf 
of the assessee. In my opinion the 
learned judges of the High Court in 
that case did not bring out correctly 
the ratio of the decisions in Assam 
Railways and Trading Co. (1934) 18 
Tax Cas 509 (supra) and Rolls Royce’s 
case, (1926) 10 Tax Cas 509 (supra). 
They sought to distinguish those cases 
on the basis of the facts of those cases 
ignoring the legal principles enunciat- 
ed therein. 

43. In the result I dismiss 
these appeals. 

Appeals allowed. 
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MATHEW, J.:+— The appellants 
were convicted of an offence under 
Section 302 read with Section 34 of 
the I.P.C. by the Sessions Judge for 
Greater Bombay and each of them was 
sentenced to imprisonment for life. 
- They filed an appeal to the High Court 
against the conviction and sentence. 
The High Court dismissed the appeals 
in limine. This appeal. by special leave, 
is directed against the order of the 
High Court, 


2. The prosecution case was as 
follows. The deceased Narayan alias 
Babi. Laxman Dholam (P.W. 3) and 
appellants 1 to 4 were all residing in 
the Nariman Bhatnagar Zopadpatti at 
Prabhadevi. Relations between Babi 
and Naresh (P.W. 4) on one side and 
the appellants on the other were strain- 
ed on account of their support for can~ 
didates belonging to rival political par- 
ties in tke municipal elections held in 
March, 1968. 


3. There is a committee appoint- 
ed by the hutment dwellers to collect 
rent at the rate of Rs. 2/- per month 
from the hutment dwellers, Appellant 
No. 1 was a member of the committee 
and appellant No. 3 was its Secretary. 
The deceased Babi was in arrears of 
rent and the committee often demanded 
rent from him and on the night of the 
incident i.e. September 12, 1968, Naresh 
and Laxman had abused the committee 
members at about 9 P.M. when they 
had gone to demand rent at the hut of 
Babi. On the same day. at about 9 or 
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9-30 P.M. Laxman Dholam was stand- 
ing near his hut and talking with Babi, 


At that time Naresh came near the 
hut of appellant No. 2 and asked him 
why he was abusing him. Appellant 


No. 1 slapped Naresh but Laxman Dho- 
Jam and Babi intervened and separated 
them. The appellants thereafter gather-+ 


ed together with deadly weapons 
and wanted to assault Naresh, 
At about 10-30 P. `M. Laxman 
Dholam saw Naresh running towards 


building No. 17 and the appellants Nos 
$ to 4 following him. At the time ap« 
pellent No, 1 had a pharshi (axe), 
appellant No, 2 had a hockey stick. ap- 
pellant No. 3 had a small pharshi and 
appellant No. 4 had an open knife, 
They followed him upto building No, 
17, but Naresh managed to escape 
them. While the appellants were res 
turning from building No. 17, one of 
them said on the way that “Babi Daga-~ 
dela Ghevuva” meaning “we should 
take Babi Dagade (deceased)”. On hear~ 
ing this Laxman Dholam went running 
to the hut of Babi and told him thaf 
he should not come out of the hut as 
the appellants were in search of him, 
Immediately the appellants came and 
pushed the door of the hut of Babi 
and opened it. They entered the 

with the weapons in their hands. At 
that time P.W. 5 Laxmibai was serving 
meals to her husband Babi. Two chim= 
ny lights were burning in the hut, 
Babi got up when he saw the appels 
Jants. Then appellant No. 1 gave him 
a blow with the pharshi. Babi’s wife 
intervened but she was pushed aside, 
Babi ran outside and tried to climb the 
compound wall of the Hindu Cemetery: 
which is adiacent to his hut. While he 
was so climbing, appellant No. 4 gave 
two stebs with a knife on his back, 
Appellant No. 3 gave him another blow 
but it caused injury on the left hand 
of appellant No. 4. Thereafter the ap- 
pellants threw Babi in the Hindu 
Cemetery and returned through the huf 
of Babi. Babi was carried into the hut 
by his wife and others. 


4, Laxman Dholam lodged the first 
information report in the police station. 
The police came and saw Babi lying 
injured in a pool of blood in the hut. 
He was removed to the K. E. M. Hos- 


pital. Dr. (Miss) Subramanyam exa- 
mined Babi at about 11-45 P.M. and 
found a stab wound. His general con- 
dition was poor, She has made an 


entry in the casualty register which is 
produced at Ex. 18, Dr. Michael Dequad- 
res (P. W. 14) examined Babi and 
found the following external injuries: 

(1) Incised wound 7th space ante~ 
rior about 6” from midline on the left 
side 4’x}”x deep. Omentus sticking 
out. 
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(2) Incised wound about 10th space 
13” from midline on left side at the 
back 1” x}” x deep, 

(3) Incised wound about 10th space 
1” from midline of left side 1” x} x 
deep at the back. 
In spite of the treatment Babi died at 
1 O’clock. Dr, (Miss) Bhatia (P.W. 10) 
conducted post-mortem on September 
18. 1968. and found three external in- 
juries which are noted above, Dr. (Miss) 
Bhatia opined that all these injuries 
were ante-mortem. The cause of death 
was due to traumatic perforation of intes- 
tine haemopertomium, multiple injuries 
and shock. In her opinion, all these in- 
juries were necessarily fatal. 

5. At the trial, the appellants 
denied their complicity in the offence. 

f. The learned Sessions Judge 
found that Laxman Dholam (P.W. 3) 
cannot be believed when he said that 
appellant No. 1 stabbed Babi on his 
abdomen with the pharshi in the hut, 
as he was standing outside the hut and 
he could not also be belieyed when he 
deposed that appellant No. 4 stabbed 
Babi when he climbed the Cemetery 
wall as he could not have seen any one 
stabbing him on account of darkness. 
The Court, however, believed his evi- 
dence when he said that the appellants 
entered the hut. The Court believed 
the evidence of Laxmibai the wife of 
the deceased, when she deposed that 
appellant No. 1 stabbed the deceased in 
the hut with the pharshi. From the 
circumstances proved in the case the 
Court found that although there is no 
direct evidence as to who among the 
appellants stabbed the deceased while 
he was climbing the Cemetery. it must 
be one among the appellants who stab- 
bed him and convicted the appellants of 
the offence, 

7. The appellants had raised the 


following specific grounds in their 
o a of appeal in the High 
Court: 


(1) The trial Court was in error in 
believing only one sentence of the en- 
tire evidence of Laxman Dholam, 
namely. that he saw the four appellants 
with some weapons in their hands 
entering the hut of Babi; when the wit- 
mess was found prone to make false 
statements it was improper to have ac- 
cepted one sentence from his evidence 
for the purpose of convicting the ap- 
pellant. 

(2) The trial Court was in error in 
holding that the statement of Laxmibat 
in her evidence that her husband was 
stabbed by the Pharshi article is Corro- 
borated by medical evidence. as, in the 
eross-examination of the doctor. it was 
specifically stated that injury No, 1 
could not have been caused by a Phar- 
shi article, 
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(3) The trial Court went wrong in 
convicting the accused on the basis that 
it was one among them who stabbed 
the deceased while he was climbing the 
cemetery wall as it was pitch dark. 


8. In Narayan Swami v. State of 
Maharashtra, (1968) 2 SCR 88 = (AIR 
1968 SC 609) this Court said: 

“There is no controversy, that the 
appellant. who has been convicted. on 
trial, by the Sessions Judge, had a right 
of appeal, to the High Court under Sec- 
tion 410, Cr. P. C. The appellant was 
also entitled. under Section 418, Cr. P. 
C.. to agitate, in his appeal. before the 
High Court, findings of fact. recorded 


against him, as also questions of law, 
available to him. No doubt, under 
Section 421, Cr. P. C.. the Appellate 


Court may dismiss an appeal. summa-~ 
rily. if, on a perusal of the petition of 
appeal, and a copy of the judgment 
appealed from, it considers that there is 
mo sufficient ground for interference, 
This section. has come up for conside- 
ration, before this Court in Mushtak 
Hussein v. The State of Bombay. 1953 
SCR 809 = (AIR 1953 SC 282), This 
Court has held, therein. that in a case, 
which. prima facie, raises an arguable 
issue, a summary dismissal of the ap- 
peal, may be justified, but. in arguable 
cases, a summary rejection order must 
giye some indication of the views of 
the High Court, on the points raised. 
Again, in a case, where the High Court 
summarily dismissed an appeal. in one 
word ‘dismissed’, this Court, in Shree- 
kantiah Ramayya  Munipalli v. The 
State of Bombay, (1955) 1 SCR 1177 = 
(AIR 1955 SC 287). again reiterated the 
views expressed in the earlier deci- 
sion, referred to above, and stated that 
summary rejection of appeals, which 
raise issues of substance and importance, 
was not justified. After adverting to 
the two decisions noted above this 
Court. again in Chittaranjan Das v. 
State of West Bengal. (1964) 3 SCR 237 
= (AIR 1963 SC 1696), laid down that 
there can be no doubt, whatever. that 
in dealing with criminal appeals, 
brought before them, the High ‘Courts 
should not summarily reject them. if 
they raise arguable and substantial 
points. Bearing these principles in view, 
the question naturally arises as to whe- 
ther the appeal filed, by the appellant, 
before the High Court of Bombay, rais- 
ed any arguable point. or whether the 
questions raised were substantial and 
important,” 

See also the recent decisions of this 
Court in Pala Singh v. State of Puniab, 
Cri, A. No. 197 of 1969. D/- 23-8-1972 
= (ATR 1972 SC 2679). Jeewan Pra- 
kash v. State of Maharashtra. Cri. A. 
No. 162 of 1969. D/. 9-3-1972 = (AIR 
19738 SC 278) and Mustaq Ahmed Mo- 
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hmed Hussain v. State of Gujarat. Cri. 
A. No. 9 of 1973, D/- 13-3-1973 = (AIR 
34973 SC 1222). 

9. As the appellants have raised 
arguable issues which ought not to 
have been disposed of in a summary 
manner, we set aside the order oz the 
High Court and remand the appeal to 
T for fresh disposal in accordance with 
aw, 


10. The appeal is allowed. We 
hope that the High Court will dispose 
of the appeal at very early date. 


Appeal allowed, 
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Index Note:— (A) Penal Code, Sec- 
tion 271 — False charge of offence — 
Statement on oath falsely supporting 
prosecution case amounts to an offence 
under Sections 193 and 195 and not 
under Section 211. (X-Ref:— Ss. 193, 
195). Judgment of Allahabad High 
Court, Reversed, 


Brief Note:— (A) The expression 
“falsely charges” does not mean giv- 
ing false evidence as a prosecution wit- 
mess against an accused person during 
the course of a criminal trial. “To fal- 
sely charge“ must refer to the criminal 
accusation putting or seeking to put in 
motion the machinery of criminal in- 
vestigation and not when seeking to 
prove the false charge by making de- 
position in support of the charge fram- 
ed in that trial. The words "falsely 
charges”, nave te be read along with 
the expression “institution of criminal 
pioceeding™, (Para 10) 

The offences contemplated by Sec- 
dions 193/195. I.P.C. on the one hand 
and Secticn 211, LP.C. on the other 
were not intended by the legislature, in 
thie <ontext. to overlap so as to make 
it optional whether to proceed under 
ane or the other. (Para 10) 


_ Inéex Note:— (B) Criminal P. C. 
Secticn 1$5 (b) — Power of Court to 
Cirect prosecution for giving false evi- 
dence — Exercise ef. 

. Brief Note:— (B) Every incorrect 
ior false statement does not make it 
fricentbcnt on the court tq order prose- 
cuties. The court has to exercise judi- 
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cial discretion in the light of all the 
relevant circumstances when it deter- 
mines the question of expediency. The 
court orders prosecution in the larger 
interest of the administration of justice 
and not to gratify feelings of personal 
revenge or vindictiveness or to serve 
the ends of a private party. Two fre- 
quent prosecutions for such offences 
tend to defeat its very obiect. It is 
only in glaring cases of deliberate false- 
hood where conviction is highly likely, 
that the court should direct prosecution. 


(Para 11) 
_ Index Note:— (C) Penal Code, Sec- 
tion 211 — False charge of offence — 


Identification of accused at test parades 
does not amount to a ‘false charge’ 
within Section 211. (X-Ref:— Evidence 
Act, S. 9). Judgment of Allahabad High 
Court, Reversed. 

Brief Note:— (C) Identification at 
test parades is not substantive evidence 
and it can only be used as corrobora~ 
tive of the statement in court. 

(Para 11) 

Index Note:— (D) Criminal P. C. 
S. 195 (3) — ‘Subordination of Courts’ 
— Court of Additional District Magis- 
trate is not ‘subordinate’ to High Court 
within Section 195 (3). (Para 12) 


Index Note:— (E) Criminal P, C, 
S. 439 — Revision — Order declining 
to direct prosecution for offence under 
Section 211, Penal Code by Additional 
District Magistrate confirmed in appeal 
by Sessions Judge — High Court, in re- 
vision, not justified in itself directing 
filing of complaint. (X-Ref:— S. 195 
(b).) Judgment of Allahabad High 
Court Reversed. 


Brief Note:— (E) At best, if the 
High Court considered the orders of 
the two courts below tainted with a 
serious legal infirmity ‘or manifest error 
resulting in grave miscarriages of jus- 
tice, it could have, after quashing those 
orders. sent the case back tc the trial 
Court for reconsideration of the matter 
in accordance with law. (Para 12) 


Cases Referred: Chronological Paras 
1966 Cri LJ 1503 = AIR 1966 SC 
1863, Kuppa Gaundan v. M. 5. P. 
Rajesh 5. 10 
(1964) 2 Cri LJ 737 = AIR 1964 
SC 1773 = (1964) 7 SCR 237. Hari 
Das v. State of West Bengel 
(1963) 1 Cri LJ 803 = AIR 1963 
SC 816. Sabir Hussain v. State of 
Maharashtra 
1956 Cri LJ 781 = AIR 1956 SC 


391 = 1956 SCR 125. Kuldip 
Singh v. State of Punjab 12 
The following judgment of the 


Court was delivered by 


DUA, J.:— In this appeal by spe- 
cial leave, the appellant challenges the 


1973 


order of a learned single Judge of the 
Lucknow Bench of the Allahabad High 
Court dated May 22. 1969 allowing the 
revision of Izhar Hussain and after set- 
ting aside the order of the Sessions 
Judge, Barabanki dated March 15, 1967 
as also that of the Additional District 
Magistrate (Judicial). Barabanki dated 
January 11, 1967, directing the Deputy 
Registrar of the High Court to file a 
complaint under Section 211. LP.C. 
against the appellant for falsely charg- 
ing Izhar Hussain with offences under 
Sections 323 and 325 read with Section 
149 and under Section 147, LP.C. in the 
Court of the Additional District Magis- 
trate (Judicial), Barabanki. 


2. It appears that pursuant to 
the first information report (Ext. Ka-9) 
lodged by Kartar Singh s/o. Shri Lach- 
man Singh at police station Kotwali 
Sub-District Nawabganj. District Bara- 
banki on February 7, 1966. Izhar Hus- 
sain respondent and some others were 
tried in the court of the Additional 
District Magistrate (Judicial). Barabanki 
for offences under Sections 147, 323/149 
and 326/149. LP.C, Several witnesses 
were examined in support of the prose- 
cution case. Santokh Singh appellant 
appeared as P.W. 4. In his examination 
in chief, so far as relevant for our 
purpose, he had deposed on September 
3. 1966 as follows: 

“I had gone to the jail for identi- 
fying the accused persons. By putting 
his hand on Mohd, Zahir, Usman, Shah- 
anshah, Puttan and Izhar Husain the 
witness stated, I had seen them in the 
marpit and thereafter in the identifica- 
tion parade in the jail.” 


In cross-examination, he had 
inter alia :— 

“r did not see among the assailants 
the accused Izhar Hussain present in 
Court. I did not happen to see this 
boy in that night. The men of the 
Octroi Post said to me that Anwar’s 
son Izhar was also present among the 
assailants. J identified this boy in the 
jail at the instance of the people of the 
Octroi Post.” 

3. The Additional District Magis- 
trate trying the case. acquitted all the 
accused of the offences charged on Nov- 
ember 30, 1966. In the course of his 
judgment, the learned Magistrate ob- 
served inter alia:— 


“One of the accused Izhar Hussain 
is a boy aged about 13 years. It has 
been stated by Kartar Singh and San- 
tokh Singh that actually they had not 
seen him at the place of occurrence. 
Still Santokh Singh identified him þe- 
fore Shri A, P. Singh, Magistrate. He 
explains that this he did because the 
Octroi personnel told him so. Obvious- 
ly on their mere telling it could not 


stated, 
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ele been possible te identify this 
I oy.” 
Earlier the learned Magistrate had oD- 
served that Kartar Singh and Santokh 
Singh were obviously 
the assault. It is moteworthy that the 
Additional District Magistrate while ac- 
quitting the accused persons did not 
hold that Santokh Singh had falsely 
charged Izhar Hussin or any other ac- 
cused persons nor did the learned 
Magistrate consider it to be expedient 
in the interest of justice to prosecute 
Santokh Singh for an offence under 
Section 211, I.P.C. 


4, In January. 1967, Izhar Hus- 
sain presented an application in the 
court of the Additional District Magis- 
trate (Judicial), Barabanki under Sec- 
tions 476/479-A. Cr. P, C. (in the appli- 
cation as printed in the paper book ap- 
parently these sections have wrongly 
been described to be of LP.C.) praying 
that Kartar Singh, Santokh Singh and 


R. D. Chowdhry. S. I. police station 
Kotwali. be prosecuted for the offence 
under Sections 211/193, LP.C. because 


Shri R. D. Chowdhry in collusion with 
Shri Kartar Singh had submitted a 
wrong charge sheet whereas Kartar 
Singh had lodged a false report at the 
instance of one Harnail Singh and also 
that these three persons had intentional- 
ly given false evidence during the 
petitioner’s trial and had also inten- 
tionally fabricated false evidence for 
the purpose of being used as evidence 
in the case. 


5. The Additional District Ma- 
pistrate observed that after considering 
the evidence in the main case he had 
disbelieved the witnesses for the prose- 
cution and had held Izhar Hussain’s 
prosecution to be false but in spite of 
this conclusion he had not directed 
any proceedings to be taken under Sec- 
tion 479-A, Cr. P. C.. nor had he order- 
ed criminal prosecution of the three 
aforementioned witnesses. The proceed- 
ings under Section 476, Cr. P, C. were 
accordingly held incompetent. This view 
was taken on the basis of the decision 
of this Court in Kuppa Gowdan v. 
M. S. P. Rajesh, AIR T1986 SC 1863 and 
two other decisions of the Madras High 
Court. In his order, however. the 
learned Magistrate also made a refer- 
ence to Shabir Hussain v. State of 
Maharashtra, AIR 1963 SC 816, Izhar 
Hussain’s application was considered by 
the Magistrate to be misconceived in 
view of the decision in Shabir Hussain’s 
case (supra) and rejected, 

6. Izhar Hussain took the matter 
on appeal to the Court of the Sessions 
Judge but with no better fate. The 


Sessions Judge also referred to ‘the 
aforesaid two decisions of this court 


and observed as follows: 


the victims of .. 
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“Applying the said principle of law 
as laid down by their Lordships. it is 
obvious that the entire material ‘was 
before the Court below and in spite of 
the fact that it arrived at the finding 
that the witness had perjured, it did 
not decide to proceed under Section 
479-A. Code of Criminal Procedure. In 
these circumstances, it was not open to 
the Court below to have proceeded for 
perjury under Section 479-A. Code of 
Criminal Procedure. as prayed by the 
learned counsel appearing on behalf of 
the appellant, because upon the facts 
of the present case. out of which this 
appeal has arisen, the bar of clause (6) 
of Section 479-A clearly came into play. 
Thus the Court below was correct in 
dismissing the application made by the 
appellant as misconceived.” 


The appeal of Izhar Hussain was ac- 
cordingly dismissed. 


7. izhar Hussain thereupon took 
the matter to the Lucknow Bench of 
the Allahabad High Court on revision 
under Sections 435/439, Cr. P. Cc. The 
learned Single Judge observed that even 
accepting the view of the courts below 
that no complaint under Section 193, 
I.P.C. could be filed because of the 
technical defect. the applicants prayer 
for filing a complaint under Sec, 211, 
1.P.C. should have been considered. It 
was then observed that Izhar Hussain, 
a boy of 13 years had been falsely pro~ 
secuted in the case and that his parti- 
cipation in the crime was highly im- 
probable, if not impossible. He further 
observed that Kartar Singh had not 
named Izhar Hussain as one of the as- 
sailants in the FIR. lodged by him, 
nor did Kartar Singh identify Izhar 
Hussain as a culprit in the test identi- 
fication parade or in the trial Court. 


Santokh Singh appellant. however. did 
identify Izhar Hussain as one of the 
participants in the crime in the test 


identification parade and also picked 
him up in the trial Court stating that 
he had also taken part in the crime. 
In the cross-examination, as the High 
Court itself noticed. Santokh Singh ex- 
pressly admitted that he had not seen 
Jzhar Hussain amongst the assailants 
and indeec he had not seen Izhar Hus- 
sain that night. On this material, the 
High Court felt that it had been esta- 
blished beyond doubt that Izhar Hus- 
sain had been implicated falsely, On 
this premise. the High Court recorded 
its opinion that it was a fit case in 
which the complaint under Section 211, 
LP.C. should be filed against the per- 
sons responsible for Izhar Hussain’s 
false prosecution, After so observing, 
the High Court felt that since Kartar 
Singh had frankly stated that he had 
not seen Izhar Hussain at the spot on 
the night in question at all. there was 


A. I. R. 
no cogent ground for prosecuting him. 


The cases of Santokh Singh appellant 
and of R. D. Chowdhry were consider- 
ed to be different. Izhar Hussain’s 


father who carried on transport  busi- 


ness through trucks and lorries had, 
according to the High Court, trade 
rivalry with Santokh Singh and his 
master. There was thus a “foul at- 
tempt” to wreak vengeance against 
Izhar. Hussain’s father by falsely im~ 
plicating the minor boy and for this 


reason it was directed that the com= 
plaint under Section 211, I.P.C. be filed 
against the appellant for falsely charg~ 
ing Izhar Hussain fcr the offences al« 
ready mentioned. 


8. In this Court. Shri Gupta has 
very forcefully contended that on the 
material on _the reccrd this direction is 
wholly unjustified, if not positively 
illegal, being based on misreading of 
evidence and on erroneous view of law. 
According to the submission. the appel- 
lant had neither lodged the F.LR. nor 
otherwise instituted any criminal 


I pro~ 
ceeding or falsely charged Izhar Hus= 
sain within the contemplation of Sec« 


tion 211, I.P.C. Besides there is abso- 
lutely no material on the record on 
which the High Court could have form- 
ed an opinion that it is expedient in 
the interest of justice that a complaint 
under Section 211. [.P.C. should be 
filed against the appellant, 


9. Shri Kohli on behalf of the 
respondents has tried to support the 
order of the High Court and has sub- 
mitted that. as observed by Mudholkar 
J. in Haridas v. State of West Bengal, 
(1964) 7 SCR 237 = ‘AIR 1964 SC 1773), 
the words “or falsely charges” in Sec 
tion 211. I.P.C. are not restricted by 
the words “institutes or causes to be 
instituted any criminal proceeding”. 
The Legislature according to the sub- 
mission has provided in this section for 
two kinds of acts: (i) the institution of 
proceeding „and (iii making a false 
charge This section in the words of 
Mudholkar J.. added Shri Kohli. is not 
limited to the institution of a complaint 
upon a false charge as such an inter~ 
pretation would completely shut out 
criminal proceedings ên which no charge 
of an offence has bean made. It is on 
this observation that the learned coun- 
sel has tried to build and develop the 
contention that when the appellant 
stated in the witness box as P.W, 4 
that he had seen Mohd. Zahir, Usman, 
Shahanshah. Puttan and Izhar Hussain 
in the marpit and thereafter in the 
identification parade in the jail, he had 
made a false charge against Izhar Hus- 
sain and was, therefore. liable to be pro~ 
secuted for an offenzte under Section 
211. LP.C. The counsel has in this con- 
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mection expressly stated that he does 
not want to prosecute the appellant for 
any offence mentioned in Section 479-A, 
Cr. P. C. The bar resulting from non- 
compliance with that section would, 
therefore, be ineffective so far as pro 
secution for other offences is * concern= 
ed. In support of his case he has relied 
on Sections 195 (1) (b) and 476, I.P.C, 
Section 195 so far as relevant reads:— 


“Prosecution for contempt of lewful 
authority of public servants— (1) No 
Court shall take cognizance— 

(a) x x x 

Prosecution for certain offences 
against public justice— (b) of any of- 
fence punishable under any of the fol- 
lowing sections of the same Code, names 
ly, Sections 193, 194, 195. 196, 199. 200, 
205. 206, 207, 208, 209, 210. 211 and 228, 
when such offence is alleged to have 
been committed in, or in relation to, 
any proceedings in any Court, except 
on the complaint in writing of such 
Court or of some other Court to which 
such Court is subordinate; or 


c) x x 
Sub-section (3) of this section lays 
down that for the purposes of this sec- 
tion, a Court shall be deemed to be 
subordinate to the court to which ap- 
peals ordinarily lie from the appealable 
decrees or sentences of such former 
court. According to the proviso. where 
appeals lie to more than one court. the 
Appellate Court of inferior jurisdiction 
Shall be the court to which such Court 
shall be deemed to be subordinate. Sec- 
tion 476 which provides for procedure 
im cases mentioned in Section 195 so 
far as relevant for our purpose lays 
down:— 

“476. Procedure in cases mentioned 
în Section 195.— (1) When any Civil, 
Revenue or Criminal Court is. whether 
on application made to it in this behalf 
or otherwise of opinion that it is ex- 
pedient in the interests of justice that 
an inquiry should be made into any 
offence referred to in Section 195, sub- 
section (1), clause (b) or clause (o). 
which appears to have been committed 
in or in relation to a proceeding in 
that Court, such Court may. after such 
preliminary inquiry if any as it thinks 
mecessary, record a finding to that effect 
and make a complaint thereof in writ- 
ing signed by the presiding officer of 
the Court. and shall forward the same 
to a Magistrate of the First Class hav- 
ing jurisdiction, and may take sufficient 
security for the appearance of the ac- 
cused before such Magistrate or if the 
alleged offence is non-bailable may. if 
it thinks necessary so to do. send the 
accused in custody to such Magistrate, 
and may bind over any person to ap- 
pear and give evidence before such 
Magistrate: 
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Provided that. where the Court 
making the complaint is a High Court, 
the complaint may be signed by such 
officer of the Court as the Court may 
appoint. 


For the purposes of this sub-sec- 
tion, a. Presidency Magistrate shall be 
oon to be a Magistrate of the first 
class.” 


10. Now, in the present case. the 
Additional District Magistrate had on 
November 30. 1966, acquitted all the 
accused of the offences charged. He 
did not hold that the appellant had 
falsely charged Izhar Hussain with any 
offence nor did he consider it expedi- 
ent in the interest of justice to prose- 
cute him for an offence under Section 
211. I.P.C. As already noticed when In 
January. 1967. Izhar Hussain applied to 
that court under Sections 476/479-A, 
Cr. P. CŒ. for the prosecution of the 
appellant and two others. the court 
felt that in view of the decision in 
Kuppa Goundan’s case AIR 1966 SC 
1863 (supra) the proceedings under Sec~ 
tion 476, Cr. P. C. were incompetent. 
Section 479-A has not been relied upon 
by Shri Kohli and in our opinion right- 
ly because on the admitted facts in 
this case that section has not been com- 
plied with. In Kuppa Goundan’s case 
AIR 1966 SC 1868 (supra) it was ob- 
served that the scheme of Section 479-A, 
Cr. P. C. is to enact a special procedure 
for more expeditious and effective man- 
ner of dealing with certain cases of 
perjury and fabrication of false evi- 
dence of witness in the course of judi- 
cial proceedings, But the mecessary con- 
dition for applying this section is that 
the court must form an opinion that a 
particular witness or witnesses is or 
are giving false evidence and at the 
time of delivering its judgment record 
a finding to that effect. This was not 
done in this case. Now. by virtue of 
Section 479-A (6) no proceeding can be 
taken against Santokh Singh under Sec- 
tions 476 to 479 for giving false evi- 
dence. Shri Kohli’s argument. as al- 
ready noticed. is that the appellant is 
not being prosecuted for giving false 
evidence as indeed that is not permissi- 
ble now. but only for falsely charging 
Izhar Hussain in his evidence in court. 
The short question posed. therefore. is, 
if by giving false evidence as a witness 
against Izhar Hussain the appellant can 
be said to have charged him within the 
contemplation of Section 211, I.P.C. If 
this question is answered in the affir- 
mative, then.it will have to be deter- 
mined whether there is in fact a false 
accusation and finally whether it is ex- 
pedient in the interest of justice on the 
facts and circumstances of the present 
case to direct a complaint to be filed 
under Section 211, ILP.C, This section 
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as its marginal mote indicates renders 
punishable false charge of offence with 
intent to injure. ‘The essential ingredi- 
ent of an offence under Section 211, 
LP.C. is to institute or cause to be in- 
stituted any criminal proceeding against 
a person with intent to cause him in- 
jury or with similar intent to falsely 
charge any person with having commit- 
ted an offence. knowing that there is 
mo just or lawful ground for such pro- 
ceeding or charge. Instituting or caus- 
ing to institute false criminal proceed- 
ings assume false charge but false 
charge may be preferred even when no 
criminal proceedings result. It is frank- 
ly conceded by Shri Kohli that the ap- 
pellant cannot be said to have instituted 
any criminal proceeding against any 
person. So that part of Section 211, 
LP.C. is eliminated. Now. the expres- 
sion “falsely charges” in this section, 
in our opinion, cannot mean giving false 
evidence as a prosecution witness 
against an accused person during the 
course of a criminal trial. “To falsely 
charge” must refer to the criminal or 
initial accusation putting or seeking to 
put in motion the machinery of crimi- 
nal investigation and not when seeking 
to prove the false charge by making 
‘deposition in support of the charge 
framed in that trial. The words “false- 
ly charges” have to be read along with 


the expression “instituticn of criminal 
proceeding”. Both these expressions, 
being susceptible of analogous meaning 


should be understood to have been used 
in their cognate sense. They get as it 
were their colour and content from 
each other. They seem to have been 
used in a technical sense as commonly 
understood in our criminal law. The 
false charge must. therefore. be made 
initially to a person in authority or to 
someone who is in a position to get the 
offender punished by appropriate pro- 
ceedings. In other words. it must be 
embodied either in a complaint or in a 
report of a cognizable offence to the 
police officer or to an officer having 
authority over the person against whom 
the allegations are made. The state- 
ment in order to constitute the ‘“charg- 
es” should be made with the intention 
and object of setting criminal law in 
motion. Svatement on oath falsely sup- 
porting the prosecution case against an 
accused person more appropriately 
amounts to an offence under Sections 
193 and 195, I.P.C. and not under Sec- 
tion 211. LP.C. We do not think that 
the. offences contemplated by Sections 
193/195. LP.C. on the one hand and 
Section 211. I.P.C. on the other were 
intended by the legislature in this con- 
text, to overlap so as to make it op- 


tional whether to proceed under one or 
the other. The High Court was, there- 
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fore, in error in thinking that in the 
present case the appellants statement 
as a witness in the trial Court. could 
be construed as a charge against Izhar 
Hussain. Once it is held that no 
offence under Section 211. I.P.C. can be 
considered to have been committed, 
then no other question arises for. as 
conceded by Shri Kohli, Section 479-A 
would bar prosecution for giving false 
evidence, 


11. The High Court also seems 
to have committed serious error in 
ignoring that in the appellant’s ştate- 
ment he had clearly stated that he had 
mot seen amongst the assailants the 
accused Izhar Hussain present in the 
court. In face of this statement. there 
was no question of the appellant hav- 
ing made any accusation against Izhar 
Hussain in his deposition. In any event, 
considering the entire statement of the 
appellant it is not understood how it 
can be considered expedient in the inte- 
rest of justice to direct the appellant’s 
prosecution. Every incorrect or false 
statement does not make it incumbent 
on the court to order prosecution. The 
court has to exercise judicia] discretion 
in the light of all the relevant circum- 
stances when it determines the question 
of expediency. The court orders pro- 
secution in the larger interest of the 
administration of justice and not to 
gratify feelings of personal revenge or 
vindictiveness or to serve the ends of a 
private party. Too frequent  prosecu- 
tions for such offences tend to defeat 


its very object. It is only in glaring 
eases of deliberate falsehood where 
conviction is highly likely. that the 
court should direct prosecution. The 
High Court seems to have misunder- 
stood the appellant’s evidence and has 
also failed to apply its mind to the 


question of expediency. Reference by 
the High Court to identification parade 
is also somewhat inappropriate. Identi- 
fication at test parades could by no 
stretch be considered to amount to a 
false charge against Izhar Hussain as 
contemplated by Section 211, I.P.C. 
Such identification is not substantive 
evidence and it can only be used as 
corroborative of the statement in court. 


The identification parade thus could 
mot improve the prosecution case. 
12. Besides. we entertain consi- 


derable doubt if the High Court had at 
all jurisdiction to make an order of 
complaint as it has done. It was either 
the court which tried the original of- 
fences or a court to which the trial 
Court was subordinate, that could make 
such an order, The court of the Addi- 
tional District Magistrate would not 
seem to be subordinate to the High 
Court as provided by Section 195 (3), 
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Cr. P. C. Kuldip Singh v. State of Pun- 
jab. 1956 SCR 125 = (AIR 1956 SC 
391). Two courts below having in their 
judicial discretion declined to direct the 
prosecution of the appellant. on revi- 
sion the High Court was. in our view, 


not at all justified in itself directing 
the filing of the complaint. At best. if 
it considered the orders of the two 


courts below tainted with a serious legal 
infirmity or manifest error resulting 
in grave miscarriage of justice. it could 
have. after quashing those orders, sent 
the case back to the trial Court for re- 
consideration of the matter in accord- 
ance with law. 

13. As a result of the foregoing 
discussion, we have no hesitation in 
allowing this appeal and setting aside 
the order of the High Court. 


Appeal allowed. 
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Dheram Das and others. Appellants 
v. State of U. P.. Respondent. 


Criminal Appeal No. 21 of 1970, 
D/- 18-4-1973. 

Index Note:— (A) Cr. P. C.. Sec- 
tion 423 (1) — Appeal from acquittal — 
High Court can come to its own con- 
clusion as to guilt or innocence by re- 
appraising evidence, 

Brief Note:— (A) Even in an appeal 
from acquittal as well as in appeal 
from conviction, the High Court is em- 
powered to come to its own conclusion 
as to the guilt or innocence of the ac~ 
cused by reappraising evidence. How- 
ever, the High Court. while sifting and 
appraising the evidence in an appea 
from acquittal. has to bear in mind that 
there exists the initial presumption in 
favour of innocence of the accused and 
that is further strengthened by order 
of acquittal. (Case law discussed). 

(Para 8) 
i Index Note :— (B) Evidence. appre- 
ciation of — Criminal trial — Appre- 
ciation of evidence — Principles. 


Brief Note:— (B) Unless the exag- 
geration and falsehood in the prosecu~ 
tion evidence are on points destructive 
of the. substance of the prosecution 
story. it is the Court’s duty to sift the 
evidence separating truth from false- 
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hood. and come to its conclusion about 
the guilt or innocence of the accused. 
Exaggeration or falsehood on point 
which do not touch the core of the pro- 
secution story are not to be given un= 
due importance, provided there is trusts 


worthy evidence supporting the real 
substance and core of the prosecution 
case, (Para 9) 
Cases Referred: Chronological Paras 
1971 Cri.LJ 20 = AIR 1971 SC 


66 = (1971) 1 SCR 839, Khedu 
Mohton v. State of Bihar 
1971 Cri LJ 1547 = ATR 1971 SC 
2256, Kanu Ambu Vish v. State 
of Maharashtra 
AIR 1962 SC 439 = (1962) 1 Cri LJ 
479. Harbans Singh v, State of 
Punjab 8 
36 Cri LJ 786 = AIR 1934 PC 227 
(2) = 61 Ind App 398. Sheo Swa- 
rup v. Emperor 8 


The following fudgment of the 
Court was delivered by 


DUA, J.:— In this appeal by special 
leave. Dharam Das and Ram Das sons 
of Ram Adhar, and Raja Ram s/o 
Chunnua have challenged their convic- 
tion by the Allahabad High Court after 
allowing the State appeal against the 
acquittal of four persons by the II Tem- 
porary Sessions Judge. Hamirpur. 

2. The three appellants along 
with Narayan son of Ram Adhar were 
tried in the court of the II Temporary 
Sessions Judge, Hamirpur for offences 
under Sections 302/34 and Sections 323/ 
34. I. P. C. The four accused persons 
were charged with the murder of Sukh- 
deo and voluntarily causing hurt to Bhogi 
Lal at about 12.00 noon on April, 29, 
1965 in village Bidokhar, Police Station 
Sumerpur, in furtherance of their com- 
mon intention to commit the said of- 
fences. The prosecution story as un- 
folded in the report Ext. Ka-1 may now 
be stated. Sukhdeo deceased. according 
to the rumour prevailing in the village, 
had intimacy with the wife of Narayan 
accused. Sukhdeo was once seen by 
the inhabitants of the Mohalla coming 
out of the house of Narayan accused, 
but the Panchayat after considering the 
matter felt that as the incident involved 
the honour and respect of the lady and 
the family, it should be suppressed and 
mot given publicity. Narayan, however, 
was not pleased with this decision and 
wes on the look-out for an opportunity 
of giving a beating to Sukhdeo. About 
15 or 16 days before the murder of 
Sukhdeo, Narayan is stated to have 
abused the deceased and for this in- 
cident also a Panchayat was held in 
which sympathy was expressed with 
Narayan. However, Narayan still enter- 
tained feelings of hostility against 
Sukhdeo. On April 29. 6985 at about 
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12.00 noon, Sykhdeo, his wife Smt. 
Gangiya. P. W. 3. Bhogi lel P. W, 1, 
_ Sadho, P. W. 2, Babu Lal. Baiji Nath 
and Punna were busy working in their 
Khaliyan about two furlongs towards 
north-west from village Bidokhar when 
Narayan armed with a Karauli. Raia 
Ram, Dharam Das and Ram Das each 
armed with a lathi arrived at the said 
Khaliyan end started beating Sukhdeo 
with their respective weapons. The 
persons present at the spot raised alarm 
remonstrating with the assailants to 
spare Sukhdeo and also attempted to 
rescue him. Dharam Das gave a blow 
to Bhogi Lal which struck him on his 
left hand. After inflicting injuries to 
Sukhdeo and Bhogi Lal, the assailants 
made good their escape. Sukhdeo while 
being removed on a bullock cart to the 
police station expired on the way near 
the house of Shyam Lal Ahir in village 
Bidokhar. The dead body of Sukhdeo 
was left at the door of Shvam Lal Ahir 
and Bhogi Lal proceeded to lodge the 
report which was scribed by Swami Din, 
P. W. 4 at Bhogi Lal’s dictation. This 
report was lodged at the police station, 
Sumerpur at 3.40 P. M. 


3. The first information report 
was taken down by Munwar Khan. Head 
Constable, P. W. 6. Baleshwar Prasad, 
P. W. 7 the Station Officer was also pre- 
sent, The distance between the place 
of the occurrence and the police station 
is said to be about 6 miles. Baleshwar 
Prasad immediately took up the investi- 
gation of the case and reached village 
Bidokhar at about 6.30 P. M. The trial 
Court felt that the testimony of Bhogi 
Lal, P. W. 1. was not in conformity with 
his statement in Ext. Ka-1. there being 
discrepancies with respect to the exact 
spot where the occurrence had taken 
place leaving an impression that P. W. 1 
had not witnessed any part of the oc- 
currence and had drawn up on his imagi- 
nation in giving the prosecution version. 
The motive as stated by Bhogi Lal, 
P. W. 1 was also not considered to be 
. reliable. With respect to the statement 
of Sadhu. P, W. 2 as well, the trial 
Court felt that he had not seen that part 
of the occurrence which had taken place 
before Smt. Gangiya wife of the deceas- 
ed raised alarm. Sadhu, P. W. 2 had 
mot witnessed the Karauli blow given 
bv Narayan to the deceased because it 
was after this injury that all the four 
accused persons started beating the de- 
ceased, Indeed the trial Court went to 
the length of observing that P. W. 2. 
Sadhu, had very likely not seen any 
part of the occurrence and was. to quote 
the trial Court. a “planted witness”. 
Smt. Gangiya P. W. 3. the third eye 


witness, was also considered to have 
made a statement “full of infirmities 


and divergences”, The Court felt diffi- 


A.L R. 


culty. in holding that she had witnessed 
any part of the occurrence. there being 
no stains of blood on her Dhoti though, 
according to her own version, after her 
husband had been injured, she clung ta 
im. The trial Court, therefore. felf 
that the prosecution had failed to bring 
the charge home to any of the accused 
persons and acquitted them all. 


4, The State of U. P. appealed 
against the order of acquittal and a 
Division Bench of the Allahabad High 
Court in a well-considered judgment Dfa 
5-8-1969 allowed the appeal and reversa 
img the order of acquittal. convicted 
Dharam Das. Narayan Das. Ram Das and 
Raja Ram under Sections 302/34. I. P. Œ 
and sentenced each of them to imprisons 
ment for life. Dharam Das was in addia 
tion convicted under Section 323. I. P. C. 
and sentenced to rigorous imprisonment 
for one year. This convicticn related 
? e auy caused to Bhogi Lal, 


It seems that Narayan Das 
died before his co-convicts presented the 
application for special leave to appeal in 
this Court in September. 1969. though 
the counsel at the bar could not say so 
with certainty. The fact. however. re= 
mains that only three appellants are be~x 
fore us on appeal by special leave. 


6. Shri S. C. Agarwala, the 
learned counsel for the appellants. has 
submitted that the judgment of the trial 
Court was detailed and reasonable. Ins 
deed, according to the learned counsel, 
the conclusion arrived at by the trial 
Court was the only reasonable and pos~ 
sible conclusion on the evidence on the 
record. Even assuming that two views 
were possible. according to his submis 
sion, the High Court was in serious error 
in differing from the trial Court on the 
appraisal of the evidence on the record. 
The counsel has in this connection rex 
ferred us to Khedu Mohton v. State of 
Bihar, (1971) 1 SCR 839 = (AIR 1971 
SC 66) where it was observed that un~ 
less the conclusion reached by the ap- 
pellate Court that the accused was not 
guilty. was palpably wrong and was 
based on erroneous view of the Jaw or 
the decision acquitting the accused was 
likely to result in grave injustice, the 
High Court should be reluctant to inter- 
fere with that conclusion. It was added 
that if two reasonable conclusions can 
be reached on the basis of the evidence 
on record, then the view in support of 
the acquittal of the accused should be 
preferred. That was a case in which . 
the accused were convicted by a magis« 
trate, acquitted on appeal by the appel- 
late Court. and again convicted by the 
High Court on appeal by the complai- 
nant under Section 417 (3). Criminal 
P. C. Thereafter. the appeal by special! 
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leave was allowed by this Court, Our 
attention was also invited to Kanu Ambu 
Vish v. State of Maharashtra, AIR 1971 
SC 2256 where it was observed that 
though the High Court has power on 
appeal against acquittal to reverse the 
order of acquittal on a review of the 
evidence yet in doing so it should not 
only consider all matters on record in- 
cluding the reasons given by the trial 
Court in respect of the order of acquit 
tal. but should particularly consider those 
aspects which are in favour of the ac- 
cused and ought not to act on conijec- 
tures or surmises nor on inferences 
which do not arise on the evidence in 
the case. 


7. The appellants’ learned coun- 
sel has taken us through the judgments 
of the trial Court and of the High Court 
and has also referred us to certain parts 
of the evidence for the purpose of show- 
` ng that the High Court had committed 
@ grave error in reversing the judgment 
of acquittal recorded by the trial Court. 


8. The legal position with respect 
to the power and duty of the High Court 
while dealing with State appeals against 
judgments and orders of acquittal is 
fairly well settled. The earliest decision 
is that of the Privy Council in Sheo 
Swarup v. Emperor, 61 Ind App 398 = 
(AIR 1934 PC 227 (2)). Thereafter, it 
hes been consistently and uniformly laid 
down that the jurisdiction of the High 
Court in dealing with appeals from judg- 
ments and orders of acquittal is wide 
enough to empower the High Court to 
assess and appraise the evidence for it- 
self and come to its own conclusion on 
the question of guilt or innocence of 
the accused persons. The statute places 
no limitation on this power, there being 
no distinction between an appeal from 
an acquittal and an appeal from a con- 
viction. If the court on examining with 
care the evidence and the reasons for 
acquittal feels satisfied that the guilt of 
the accused is established beyond rea- 
sanable doubt then it may be consider- 
ed as much its duty to convict as it 
would be its duty to acquit if it enter- 
tains reasonable doubt about the guilt 
of the accused: Harbans Singh v. State 
of Punjab, AIR 1962 SC 439. Accord- 


ing to the decisions of this Court, the 
High Court has, of course, to bear in 
mind when sifting and appraising the 


evidence, the initial presumption in 
favour of innocence of the accused and 
the fact that he was acquitted by the 
trial Court. The presumption of inno- 
cence has to be considered to be further 
strengthened to some extent by virtue 
of the order of acquittal. And then ac- 


cording to the obligation generally im- 
posed on courts of appeal, the High 
Court should dislodge the reasons on 
which the trial Court recorded the 
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order of acquittal. This is the broad 
approach in such appeals. 


9, We have gone through the 
relevant evidence and the judgment of 
the High Court and we are fully satis- 
fied that the High Court has not com- 
mitted any serious error and has kept 
in view all the relevant considerations 
expected of it when differing from the 
decision of acquittal recorded by the 
trial Court. In our view, the trial 
Court approached the case ignoring the 


basic principle that unless the 
exaggeration and falsehood in the 
evidence are on points destructive of 


the substance of the prosecution story, 
it is the courts duty to sift the evi- 
dence, separating truth from falsehood, 
and come to its conclusion about the 
guilt or innocence of the persons accus- 
ed of the offence. Exaggeration or 
falsehood on points which do not touch 
the core of the prosecution story are 
not to be given undue importance, pro- 
vided, of course. there is trustworthy 
evidence supporting the real substance 
and core of the prosecution case. After 
going through the judgment of the trial 
Court, we cannot help observing that 
this real test was not properly kept in 
view by that court. The High Court 
has, on the other hand, examined the 
evidence with particular care and has 
also gone through the reasoning of the 
trial Court on which the order of ac- 
quittal made by that court was based. 
The High Court disagreed with the trial 
Court on the question of delay in 
lodging the F.I.R. after dealing with 
the point at some length and in a man- 
ner which, in our view, is both rational 
and judicious. Complainant Bhogi Lal, 
P.W. 1, about the receipt of whose in- 
jury the trial Court had some doubt, 
was also held by the High Court to 
have actually received the said injurv 
at the hands of Dharam Das. The ques- 
tion of recovery of blood-stained earth 
has also been dealt with by the High 
Court in a detailed manner and accord- 
ing to that court non-recovery of the 
blood-stained earth from other places 
near the scene of occurrence could not 
in any way weaken the prosecution 
case provided the testimony of the eye~ 
witnesses was found to be credible. 
The Hish Court has then considered the 
testimony of the three eye-witnesses 
disbelieved by the trial Court. After 
closely examining their testimony, the 
High Court believed it and in our 
opinion rightly. 


10. The High Court. having exa- 
mined the evidence with anxious care 
and having also examined the reasons 
on which the order of acquittal was 
based, was fully justified in interfering 
with the view taken by the trial Court 
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which was obviously unreasonable and, 
therefore. justifiably open to interfer- 
ence by the appellate Court. The High 
Court having approached the matter in 
accordance with the correct principles 
laid down by this Court, we do not 
think it is necessary for us to embark 
upon a re-appraisal of the evidence for 
ascertaining whether the High Court 
was right in its view of the evidence. 
All that is necessary for this Court to 
do is to examine the evidence just to 
see whether the approach of the High 
Court was proper and whether it had 
applied the correct principles. Having 
done so, we have no doubt that the 
judgment of the High Court suffers 
from no such infirmity as would justify 
interference by this court, 


11. This appeal accordingly fails 
and is dismissed, 
Appeal dismissed. 
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State of Bihar. Appellant v. Bhagi- 
rath Sharma and another, Respondents. 

Criminal Appeal No. 7 of 1970. D/~ 
9-4-1973. 

Index Note:— (A) Constitution of 
India, Art. 134 — Appellate jurisdiction 
of Supreme Court in criminal matters 
— Certificate of fitness for appeal by 
High Courts -—- Where decision of the 
case is confined to that particular case 
certificate should not be granted. 


Brief Note:— (A) In the certificate 
of fitness for appeal under Cl. (1) (c) it 
is necessary that High Court must show 
what substantial question of law or 
principles of great general importance 
was involved in the case to justify issue 
of such certificate. The word ‘certify’ 
is a strong word postulating the exer- 
cise of such judicial discretion, The 
certificate should not therefore be given 
as a matter of course on the mere 
ground that the impugned decision is 


considered to be erroneous so as to 
convert Supreme Court into an ordi- 
mary Court of further appeal. (Para 4) 


Index Note:— (B) Essential Com- 
modities Act (1955), s. 7 — Failure of 
dealer to display price list and stock 
position of motor tyres does not con- 
“travene Cl. (4) of Bihar Essential Com- 
modities Act — Other than foodgrains 
~— Prices and Stocks (Display and Con- 
trol) Order (1947). 

Brief Note:— (B) In the notifization 
dated September 18, 1970 by the Bihar 
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A. LR. 
Government Tyres and Tubes of auto- 


mobiles are expressly mentioned as 
essential commodities distinct from 


component parts and accessories of auto- 
mobiles, the one mentioned in Cl. (4) 
of the order. The drafting precedents 
furnished by the other notifications also 
support the view that the draftsman 
did not intend the scheduled item in 
the order as in force in May, 1969 to 
cover ‘Tyres and Tubes of Motor cars’. 
The legal mandate contained in the 
order is expressed with such certainty 
and clarity as to give reasonably pre- 
cise and adequate guidance and does 
not lay down an ascertainable standard 
of guilt by unambiguously specifying 
the Tyres and Tubes of Motor Cars as 
schedule item, ‘Therefore, unless the 
dealer is in a position to know with 
certainty that the items of Tyres and 
Tubes of Motor Cars are included in the 
scheduled items of which the price list 
and stock position are to be displayed 
in conspicuous part of their business 
premises. they cannot be held guilty in 
Criminal Court of an offence under the 
Essential Commodities Act, 
(Paras 5. 6. 7) 
Cases Referred: Chronological Paras 
(1969) Cri, Misc. Case No. 1479 of 
1968, D/- 20-4-1969 (Pat) 3. 4, 6 


The following judgment of the 
Court was delivered by 


DUA, J.:— The State of Bihar has 
appealed to this Court with a certifi- 
cate of fitness under Article 134 (1) (o) 
of the Constitution from the judgment 
and order of a learned Single Judge of 
the Patna High Court dated August 14, 
1968 quashing. on revision under Sec- 
tions 439/561-A, Cr. P. C.. the prosecu~ 
tion of Bhagirath Sharma and Radhey 
Shyam Sharma. the respondents in this 
Court, for contravention of clauses 3, 
4 and 5 of the Bihar Essential Com- 
modities Act—-other than Foodgrains— 
Prices and Stocks (Display and Control) 


Order. 1967 (hereinafter called the 
Order). pending in the Court of the 
Sub-Divisional Magistrate, Gaya. 

2. According to the prosecution 


ease, on receipt of confidential informa- 
tion that the proprietor of M/s. Auto 
Spare, Law Road, Gaya. was not pro- 
perly maintaining the account of Motor 
Tyres, with the ulterior motive of with- 
holding the supply of the said article 
to the genuine customers. Shri Ram 
Nives Singh, Marketing Officer, Gaya, 
had, along with two supply Inspectors, 
made a surprise inspection of the firm 
on May 22, 1969 and found certain irre- 
gularities. One of those irregularities 
was. the failure of the firm to display 


the price list and stock position of 
Motor Tyres anywhere in their shop, 
in contravention of clause 4 of the 
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Order. On search by the said Market- the High Court in the impugned judg- 
ing Officer. a huge stock of Motor Tyres ment is Item No, 5 which reads:— 

of different varieties numbering 487 “5, Cycle tyres and tubes (includ- 


were actually found stored in the inner 
portion of the shop. In view of the 
irregularities discovered by the Market~ 
ing Officer and the seizure of the stock 
of Motor Tyres. it was felt that prima 
facie case had been made out against 
the partners of the said firm. Shri 
Bhagirath Sharma and Shri 
Shyam Sharma, respondents 
Court, for contravention of clauses 3, 
4 and 5 of the Order. Complaint to 
that effect was accordingly made in the 
Court of the Sub-Divisional Magistrate 
on May 23. 1969. On the same date, 
the Sub-Divisional Officer. Sadar. Gaya, 
after perusing the report of the Mar- 
keting Officer, took cognisance of the 
case under Section 7 of the Essential 
Commodities Act and transferred it for 
disposal to the Court of Shri N. N. 
Singh. Munsif Magistrate. ist Class, 
Gaya. It is against this order of the 
Magistrate that the respondents in this 
Court approached the Patna High Court 
under Sections 439/561-A. Cr. P. C 


3. A learned Single Judge of 
the High Court after referring to 
two relevant items (Nos. 1 and 5) of 
Schedule I appended to the Order felt 
‘bound by an earlier Single Bench deci- 
sion dated April 20. 1969 of that High 
Court in Criminal Misc. Case No. 1479 
of 1968 (Pat.) holding that Item No. 1 
of Schedule I could not be assumed to 
cover the commodities like Motor Tyres 
and Motor Tubes though he himself 
thought that he would have taken a 
different view, had the matter been res 
integra. Item No. 5 even according to 
the learned Single Judge’s own view 
could not cover the Motor Tyres and 
Motor Tubes. Being. however. bound 
by the earlier decision. he held the 
prosecution of the proprietors of the 
firm to be misconceived, The prosecu~ 
tion was accordingly quashed, 


4, In this Court. our attention 
has been drawn to Item No. 1 in Sche- 
dule I of the Order, This item reads:-—~ 


*1. Component parts and accessories 
of automobiles,” 


It is contended that this item must 
cover ‘Tyres and Tubes of Motor Cars 
and Motor Cycles’, According to the 
argument forcibly pressed on behalf of 
the State of Bihar Tyres and Tubes of 
automobiles are their essential compo- 
nent parts and the earlier Single Bench 
decision of the Patna High Court (in 
Criminal Mise, Case No, 1479 of 1968 
(Pat.)) followed as a binding precedent 
in the present case should be held to 
have been wrongly decided. The other 
item to which reference was made by 


ing cycle rickshaw tyres and tubes).” 
The submission that this item should 
be held to cover Motor Tyres and Motor 
Tubes was rejected by the High Court. 
Before us, however. the State has not 
placed any reliance on Item No. 5 
though on behalf of the respondents it 
has been suggested that where ‘Tyres 
and Tubes” are intended to be in- 
cluded as an item in the Schedule. they 
have actually been expressly so stated. 
The respondent has also brought to our 
notice a Gazette Notification (No. G.S.R. 
82) dated September 18. 1970 published 
in the Bihar Government Gazette (Ex= 
traordinary) dated September 22, 1970 
according to which four items were add- 
ed after Item No. 9 in Schedule II of 
ne Order. The new Item No. il 
reads:— 


: “11. Tyres and tubes of cars. buses, 
jeeps. vans, trucks automobiles of any 
category whatsoever, tractors and trac« 
tor-trollies.” 


Quite clearly after this Notification 
there can be no doubt whatsoever that 
the Order is comprehensive enough to 
take within its fold Tyres and Tubes of 
cars as also of ‘automobiles of any 
category whatsoever’. The effect of the 
decision of the present case would, 
therefore, seem, prima facie to be con- 
fined only to the fate of the prosecu~ 
tion initiated against the respondents. 
It has not been stated or even suggest- 
ed at the Bar if any (and if so. how 
many) pending cases of similar nature 
are likely to be governed by the deci- 
sion of this Court. Unfortunately. even 
the High Court has made a laconic 
order on oral request. merely stating: 
“IT IS CERTIFIED 


That this case fulfils the requirement of 
Article 134 (1) (c) of the Constitution 
of India and is fit for appeal to 
Supreme Court.” 


without showing on its face what sub- 
stantial question of law or principle of 
great importance was involved justify- 
ing the grant of certificate under Arti- 
cle 134 .(1) (ce). The word “certify in 
this Article, as often observed by this 
Court. is a strong word postulating the 
exercise of judicial discretion in deter~ 
mining if the question requiring deci- 
sion by this Court involves a matter of 
principle or a substantial question of. 
aw of great general importance, Such 
certificate is not to be given as a mat- 
ter of course on the mere ground that 
the impugned decision is considered to 
be erroneous. There must be excep~ 
tional or special circumstances like in- 
fringement of essential principles of 
fustice or some difficult question of 
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law of great public or private import- 
ance. It is not to be granted so as to 
convert this Court. into an ordinary 
court of further appeal We do not 
find any material on the record sug- 
gesting that the decision by this Court 
of the question pdsed is likely to gov- 
ern any case other than the one in 
hand relating to the acquittal of the 
respondents. It appears that the atten- 
tion of the High Court was not drawn 
to the Bihar Government Notification 
dated September 18, 1970. by means of 
which the defect or lacuna pointed out 
by the High Court was removed for 
future cases. Had that Notification 
been brought to the notice of the High 
Court, one would have expected it to 
state In tne order granting the Certifi- 
cate the reasons impelling it to do so. 


5. Now in the judgment in Cri- 
minal Mise, Case No, 1479 of 1968 (Pat.) 
reference was made to a Notification 
dated January 11. 1968 (No. S. O. 218) 
issued by the Ministry of Commerce, 
Government of India in which Tyres 
and Tubes of Scooters were expressly 
mentiontd as essential commodities dis- 
tinct from the component parts and 
accessories of automobiles. Reference in 
that judgment was also made to a Noti- 
fication dated August 22. 1968 (No. 
S. Q, 2878) issued by the Central Gov- 
ernment in which similarly Tyres and 
Tubes of Cars, ete. were specifically 
mentioned ag essential commodities, 
and to a still later Notification by the 
Central Government dated January 3, 
1969 (No. 5. O. 25) in which Tyres and 
Tubes of Cars were mentioned in a 
manner almost similar to the one found 
in the Bihar Government Gazette Noti- 
fication No. G.S.R. 82 dated September 
48. 1970. 

6. In this background even as- 
suming that from a broad point of 
view, ‘Tyres and Tubes of Motor Cars’ 
may be considered to be covered by the 
general expression “Component parts 
and accessories of automobiles” when 
construed in its widest import, on com- 
parison of the scheduled items of the 
Order with the items in the other Noti- 
fications mentioned and considered in 
the earlier decision of the High Court 
(in Crl. Misc. Case No. 1479/68). can it 
not be reasonably and rationally assum-= 
ed that it was not intended by the 
draftsman to extend the Order to 
“Tyres and Tubes of Motor Cars’? In 
our view. the drafting precedents fur- 
nished by the other Notifications con- 


sidered in the earlier decision of the 
High Court (in Crl. Mise. Case No. 


1479/68) do indicate that the draftsman 
did not intend the scheduled items in 
the Order as in force in May. 1969 to 
cover ‘Tyres and Tubes of Motor Cars’, 
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7. But independently of this as- 
pect the question may also be consider- 
ed from another point of view. viz.. if 
the legal mandate -.contained in the 
Order is expressed with such certainty 
and clarity as to give reasonably pre- 
cise and adequate guidance to those 
who want to be law-abiding In other 
words, does the Order lay down an as- 
certainable standard of guilt by unambi- 
guously specifying the Tyres and Tubes 
of Motor Cars as a scheduled item. We 
do not think it does, Unless the dealers 
are in a position to know with certainty 
that the items of Tyres and Tubes of 
Motor Cars are included in the schedul- 
ed items of which the price Hst and 
the stock position are to be included 
displayed in a conspicuous part of their 
business premises, in our opinion, they 
cannot be held guilty in a criminal 
Court of an offence under the Essential 
Commodities Act for violation of any 
such mandate. According to the funda- 
mental principle of our criminal juris- 
prudence, which reflects fair play, the 
dealer must know with reasonable cer- 
tainty and must have a fair warning as 
to what his obligation is and what act 
of commission or omission on his part 
would constitute a criminal offence be- 
fore he can be called upon to answer 
a charge and be liable to be convicted 
in a criminal Court for any violation of 
a legal mandate. This approach is in 
conformity with the general require- 
ment that the act or default should 
be associated with a legally blame- 
worthy condition of mind. On the view 
that we have taken. the High Court 
seems to us to have been fully justi- 
fied in recording the respondents’ ac- 
quittal and we see no cogent ground for 
disagreeing with it. Pa 

: The appeal accordingly fails 
and is dismissed, 


Appeal dismissed. 
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Ram Narain. Appellant v. State of 
Uttar Pradesh. Respondent, 

Criminal Appeal No. 6 of 1970. DJ- 
5-4-1973. 

Index Note:— (A) Evidence Act 
(1872). S. 45 — Opinion of handwriting 
expert -— Evidentiary value. (Judg- 
ie of Allahabad High Court Affirm- 
ed). 


Brief Note:— {A) The opinion of a 
handwriting expert given in evidence is 
no less fallible than any other expert 
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opinion. But such opinion is worthy of 
acceptance if there is internal or 
external evidence relating to the writ- 
ing in question supporting the expert’s 
view. The question in each case falls 
for determination on the Courts ap- 
Preciation of evidence, AIR 1967 SC 


1325 Followed, (Para 4) 
Index Note:— (B) Constitution of 
India, Art. 136 — Concurrent findings 


of fact — Supreme Court would not in 
eases of special leave appeal re-appraise 
evidence, unless some serious infirmity 
or grave failure of justice was made 
out. (Para 4) 

Index Note:—(C) Penal Code (1869), 
S. 384 — Sentence — Propriety of — 
Factors to be considered. Judgment of 
‘Allahabad High Court partly reversed. 


Brief Note:— (C) The broad object 
of punishment of an accused found 
guilty in a progressive civilised society 
is to impress on the guilty party that 
commission of crime does not pay. In 
the instant case in view of the fact that 
the appellant did not succeed in his at- 
tempt at blackmailing and that the case 
had dragged on for over eight years 
during which period the appellant was 
enlarged on bail, the sentence was res 
duced, to that already undergone. 

(Para 5) 
Cases Referred: Chronological Paras 


ae aa SC 778 = (1967) 1 SCR 
= 1967 Cri LJ 668. State of 

i ER v. Vinaya Chandra 
ATR 1967 SC 1326 = 1967 Cri LJ 
1197. Fakhruddin v, State of 


M. P. 
AIR 1964 SC 529, Shashi Kumar 
v. Subodh Kumar 
AIR 1963 SC 1728 = (1963) 3 SCR 


722. Iswari Prasad v. Moham- 
mad Isa 3 

AIR 1957 SC 381 = 1957 Cri LJ 

559. Ram Chandra v, State of 
U. P. 3 
The following judgment of the 


Court was delivered by 


DUA, J.:— This appeal by special 
leave is directed against the judgment 
and order of a learned Single Judge of 
the Allahabad High Court dated Octo- 
ber 6, 1969 dismissing the  appellant’s 
revision from the order of a II Tem- 
porary Sessions Judge. Kanpur dated 
November 8, 1967 dismissing his appeal 
from his conviction by a learned Magis- 
trate under Sections 384/511. LP.C. and 
sentence of rigorous imprisonment for 
one year. 


2. On August 15. 1964. Mannu. a 
boy about 5 years old. was found mis- 
sing from the house of the appellant’s 
relation Shri Gajendra Nath (P.W. 19), 
an Excise Inspector, residing in Mohalla 
Ashok Nagar, Kanpur within the juris- 
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diction of police station Sisamau. The 
following day. a report was lodged at 
the police station Sisamau about this 
fact and a notice was also published in 
the newspapers and handbills were dis- 
tributed announcing a reward of Ru- 
pees 501/- for anyone who furnished 
the clue of the missing child’s where- 
abouts. A post-card (Ext. Ka-1) bearing 
post office seals dated 21-8-1964 and 
later an inland letter (Ext, Ka-2) bear~ 
ing the date October 21. 1964 were re~ 
ceived by Gajendra Nath demanding. in 
the first letter a ransom of Rs, 1,000/-, 
and in the second a ransom of Rs. 5,000/- 
for the return of the boy. In Decem-« 
ber, 1964, a trainee of the local ITI, 
Kanpur, Yashpal Singh by name, after 
reading the announcement of the re- 
ward, made attempts to trace the 
whereabouts of the missing child. Hav~ 
ing found g clue, he gave the necessary 
information to the father of the child 
regarding his whereabouts. Thereupon, 
on January 11. 1965 the child was re- 
covered by Rahasbehari. the grand- 
father of the child, from the house of 
Ganga Bux Singh and Chandrabhushan 


Singh in village Pandeypur District 
Kanpur. The investigation of the case 
revealed that the appellant, Ram 


Narain. was also responsible for kidnap- 
ping and wrongfully confining the said 
child and that it was he who had sent 
the two anonymous letters (Exts. Ka-i 
and Ka-2) demanding ransom, All the 
three persons were prosecuted under 
Sections 363. 368 and 384/511, I.P.C. 
The trial Court convicted Ganga Bux 
Singh and Chandrabhushan Singh under 
Section 368, ILP.C. and Ram Narain ap- 
pellant under Sections 384/511. IP.C. 
On appeals by the convicted persons, 
the learned II Temporary Sessions 
Judge, Kanpur, came to the conclusion 
that the offence under Section 368, 
I.P.C. had not been established beyond 
reasonable doubt with the result that 
Ganga Bux Singh and Chandrabhushan 
were acquitted. The appellant, Ram 
Narain’s conviction for an offence under 
Sections 384/511. LP.C. was. however, 
upheld. This conviction was solely bas- 
ed on the conclusion that the two 
anonymous letters had been written by 
him. The appellant having categorically 
denied his authorship of those letters, 


Shri R. A. Gregory a handwriting ex- 
pert was produced in support of the 
prosecution case, Believing his testi- 


mony that the appellant was the writer 
of those two letters, all the three courts 
below have agreed in convicting the 
appellant. 


3 The short question raised þe- 
fore us relates to the legality and pro- 
priety of the appellants conviction on 
the uncorroborated testimony of the 
handwriting expert. The High Court 
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relied in support of the appellant’s con- 
viction on the decision of this Court in 
Fakhruddin v. State of Madhya Pra- 
desh, (AIR 1967 SC 1326) in which after 
referring to four of its earlier decisions 
in 


(i) Ram Chandra v. State of U, P., 
(AIR 1957 SC 381) 

` (ii) Ishwari Prasad Misra v. Moham-= 
mad Isa (AIR 1963 SC 1728) 


(iii) Shashi Kumar Banerjee v, Sux 
bodh Kumar Banerjee (AIR 1964 SC 


529) 

(iv) State of Guiarat v. Vin 
Chandra Chhotalal Patni (1967) 1 SCR 
249 = (AIR 1967 SC 778) 
this Court rejected the contention that 
the Court dealing with the authorship 
of a writing could not observe for itself 
the similarity and differences between 
the admitted and the disputed hand- 
writings to verify whether or not the 
conclusions of the handwriting expert 
were proper, Then, after referring to 
Sections 45. 47 and 73 of the Indian 
Evidence Act, this Court observed:-— 


“Both under Section. 45 and Section 
47 the evidence is an opinion. in the 
former by a scientific comparison and 
in the latter on the basis of familiarity 
resulting from frequent observations 
and experience. In either case the 
Court must satisfy itself by such means 
as are open that the opinion may be 
acted upon. One such means open to 
the Court is to apply its own observa- 
tion to the admitted or proved writings 
and to compare them with the disputed 
one, not to become an handwriting ex- 
pert but to verify the premises of the 
expert in the one case and to appraise 
the value of the opinion in the other 
case. This comparison depends on an 
analysis of the characteristics in the 
admitted or proved writings and the 
finding of the same characteristics in 
large measure in the disputed writing, 
In this way the opinion of the depo- 
nent whether expert oor other is sub- 
jected to scrutiny and although relevant 
to start with becomes probative. Where 
an expert’s opinion is given. the Court 
must see for itself and with the assist- 
ance of the expert come to its own 
conclusion whether it can safely be 
held that the two writings are by the 
same person. This is not to say that 
the Court must play the role of an ex- 
pert but to say that the Court may 
accept the fact proved only when it has 
satisfied itself on its own observation 
that it is safe to accept the opinion 
whether of the expert or other wit- 
mess, 

Therefore, to satisfy ourselves whe- 
ther the testimony of the handwriting 
expert is acceptable or not. we sent for 
the record and compared the disputed 
writings with some comparable mate- 
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rial, There were two suth writings which 
were claimed as standard. One was a 
register maintained at the office of the 
Association in which there was a signa- 
ture in three places in Hindi which 
purported to be that of Fakhruddin. 
(Exhibit P-56), The other was a writing 
which Fakhruddin made to the dictation 
of the Police Officer in Jail (Ex, P-61). 
These were, of course, not admitted by 
Fakhruddin and the question had to be 
first decided which of the two or both 


could be said to be approved 
standard material. Mr. Kohli argu 
ed that Ex. P-56 could not be 


so treated as there was no proof that 
the signatures were made by Fakh-~ 
ruddin. In this submission Mr. Kohli 
is right. The evidence of Tahir Ali, 
P.W. 14 which has been relied upon is 
not definite on this point. He does not 
say that the signatures were of Fakh= 
ruddin who was the accused in the case. 
He only says that the persons whose 
signatures were made in the register, 
signed it and this leaves the matter at 
large. There is, however. proof that 
the other writing was made by Fakh- 
ruddin the appellant. The Sub-Inspec~ 
tor, P. W. 33 took the precaution of 
having two witnesses P.Ws. Nos. 16 and 
27. Of tHese P.W. 16 did not identify 
the appellant as the writer but the 
other P.W, 27 did. Exhibit P-61, there~ 
fore, furnishes the necessary compara« 
tive material.” 


According to the appellant’s learned 
counsel, the High Court has not pro- 
perly understood the principle of law 
Jaid down by this Court in its various 
decisions. Our attention was invited to 
Chhota Lal Patni’s case (AIR 1967 SC 
778) (supra) where it is observed:— 


“A Court is competent to compare 
the disputed writing of a person with 
others which are admitted or proved to 
be his writings. It may not be safe for 
a Court to record a finding about a per~ 
son’s writing in a certain document 
merely on the basis of comparison. but 
a Court can itself compare the writings 
in order to appreciate properly the 
other evidence produced before it in 
that regard. The opinion of a hand~ 
writing expert is also relevant in view 
of Section 45 of the Evidence Act, but 
that too is not conclusive. It has also 
been held that the sole evidence of 4 
handwriting expert is not normally suffix 
cient for recording a definite finding 
about the writing being of a certain 
person or not. It follows that it is not 
essential that the handwriting expert 
must be examined in a case to prove 
or disprove the disputed writing, It was 
therefore not right for the learned 
Judge to consider it unsafe to rely up- 
on the evidence of the complainant in 


1973 
a case like this. ie. in a case in which 


mo handwriting expert had been exa- 
mined in support of his statement.” 

It was emphasised by the appellant’s 
learned counsel that according to this 
decision it is not safe to record a find- 
ing about a person’s writing merely on 
a basis of comparison because the 






ion of a handwriting expert is not 
conclusive and his evidence is normallv 
insufficient for recording a definite 
finding about the writing being of a 
certain person or not. Indeed the ap- 
pellant’s contention was that in Fakh- 
ruddin’s case (AIR 1967 SC 1326) (supra) 
though reference was made to this 
decision, its ratio was not properly ap- 


preciated and the decision in Fakh- 
ruddin (supra) is not in conformity 
with this earlier decision. We are 
unable to agree with this submission. 


Reference was also made by the appel- 
lants counsel to Shashi Kumar (AIR 
1964 SC 529) (supra) where it is ob- 
served that the expert evidence as to 
handwriting is opinion evidence and it 
can rarely. if ever, take the place of 
substantive evidence and therefore be- 
fore acting on it the courts usually look 
for corroboration either by direct or 
circumstantial evidence. In Shashi 
Kumar (supra), it may be pointed out, 
this Court found all the probabilities 
ageinst the expert opinion and the 
direct testimony of two witnesses ac- 
cepted by this Court also wholly incon- 
sistent with that opinion. 


4, In our view, the legal posi- 
tion enunciated in Fakhruddin (AIR 
1967 SC 13826) (supra) cannot be _ said 


to be inconsistent with the ratio of any 
one of the earlier decisions to which 
reference’ has been made therein. Now 
it is no doubt true that the opinion of 
a handwriting expert given in evi- 
cence is no less fallible than any other 
expert opinion adduced in -evidence with 
the result that such evidence has to be 
received with great caution, But this 
opinion evidence, which is relevant, may 
be worthy of acceptance if there is 
internal or external evidence relating 
to the document in question supporting 
the view expressed by the expert. If 
after comparison of the disputed and 
the admitted writings by the court it- 
self, when the Presiding Officer is fami- 
liar with that language. it is considered 
safe to accept the opinion of the expert 
then the conclusion so arrived at can- 
mot be assailed on special leave on the 
mere ground that comparison of hand- 
writing is generally considered as 
hazardous and inclusive and that the 
opinion of the handwriting expert has 
to be received with considerable cau- 
tion. The question in each case falls 
for determination on the appreciation of 
evidence and unless some serious infir- 
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mity or grave failure of 


shown, this Court would normally re- 
frain from reappraising the matter on 
appeal by special leave, The trial 


Court in this case agreeing with the 
principle of law enunciated by this 
Court compared the relevant documents 
and arrived at the conclusion that they 
have all been written in one hand. The 
learned II Temporary Sessions Judge 
on appeal, after referring to the com- 
Parison of the disputed and specimen 
writings by the trial Magistrate, him- 
self compared those writings with the 
help of the experts opinion and his 
report and came to a definite conclusion 
“that the disputed handwritings tally 
with the specimen handwriting’. In the 
High Court also the learned Single 
Judge, after referring to the decision in 
een (supra). observed as fol- 
owsi— 


“I have myself made a comparison 
of the specimen writing of the appli- 
cant with the writing contained in the 
two letters. I have not the least doubt 
that the writing in the post-card and 
the writing in the admitted writing of 
the applicant are the same. Thus, I 
have no reason to differ from the find- 
ing recorded by the courts below.” 


No serious attempt was made on 
behalf of the appellant to find fault 
with the approach of the three courts 
below. There is, therefore. no ground 
made out for interference by this Court 
with the appellant’s conviction. Unfor- 
tunately, the record is not before us 
otherwise we would have also tried to 
examine for ourselves the disputed and 
the specimen handwritings. However. in 
view of the concurrent decisions of the 
three courts below. we did not consi- 
der it necessary to adjourn the hearing 
of this case to have the documents be- 
fore us for our examination. 


5. The next question is one of 
sentence which is always a matter of 
some difficulty. It generally poses a 
complex problem which requires a 
working compromise between the com- 
peting views based on reformative, de- 
terrent and retributive theories of 
punishments. Though a large number 
of factors fall for consideration in de- 
termining the appropriate sentence, the 
broad object of punishment of an accus- 
ed found guilty in progressive civilized 
societies is to impress on the guilty 
party that commission of crime does noti . 
pay and that it is both against his indi- 
vidual interest and also against the 
larger interest of the society to which 
he belongs. The sentence to be appro- 
priate should. therefore. be neither too 
harsh nor too lenient. Im the case in 
hand the imposition of rigorous im- 
prisonment for one year upheld by the 
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appellate and the revisional courts may 
mot have been considered by’ us in the 
mormal course to be too harsh calling 
for interference under Article 136 of 
the Constitution. The difficulty now 
posed is that the appellant is on bail 
and he has served out only one month’s 
sentence. He was originally sentenced 
by the trial Court on April 17. 1967 
for the offence committed as far back 
as 1964. The proceedings against him 
have lasted for more than 8 years. He 
was released on bail by this Court in 
January. 1970. To send him back to 
jail now after the lapse of so many 
years for serving out .the remaining 
period of sentence seems to us on the 
facts and circumstances of this case to 
be somewhat harsh. The offence of at- 
tempted extortion undoubtedly reflects 
to some extent anti-social depravity of 
mind but the attempt did not succeed. 
We. therefore, consider that on the facts 
and circumstances of this case the ends 
of substential justice would be amply 
met if we now reduce the sentence of 
imprisonment to that already undergone 
but also impose fine of Rs, 700/- and 
in default of payment of ne direct 
that he undergoes rigorous imprison- 
ment for a period of three months. We 
order accordingly, The appeal is thus 
accepted in part as just stated. 


Appeal partly allowed. 


AIR 1973 SUPREME COURT 2204 
(V 60 C 364) = 
1973 CRI. L. J. 1190 
(From: Assam and Nagaland) 
A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 


Union of India, Appellant v, I, C, 
Lala ete.. Respondents, 


Criminal Appeals 
1970, D/- 29-3-1973. 

Index Note:— (A) Prevention of 
Corruption Act, S. 5-A (Before its am- 
endment in 1964) — Offence committed 
in more than one place — Authorization 
to investigate by Magistrate of one placa 
only is sufficient, 


Brief Note:— (A) If an offence is 
committed in more than one place. the 
order of every Magistrate within whose 
jurisdiction the offence or part of the 
offence was committed is not necessary 
in order to enable the investigation to 
be earried on. All that is necessary is 
that the Magistrate who makes the 
order under Section 5-A should have 
territorial jurisdiction over the place 
where any part of the ingredients of 
the offence took place. Decision of 
High Court (Assam and Nag.). D/- 23-5- 
1969. Reversed: AIR 1960 Mys 242, Re~- 
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Nos. 161-163 of 


Union of India v. I. C. Lala 


A. I. R. 
ferred to; AIR 1971 SC 1836. Page 
guished. Para 3} 


‘Index Note:— (B) Criminal C. 
S. 196-A — Offences under Ss. 161, 165 
and 165-A, Penal Code and S. 5, Pre- 
vention of Corruption Act being cogniz- 
able offences, sanction for prosecution 
under Section 196-A is not necessary. 
(X-Ref:— Penal Code. Ss. 161, “N 
165-A). (X~-Ref:— Prevention of Si 
ruption Act, S. 5). 


Brief Note:—-(B) The offences under 
Sections 161, 165 and 165-A of the Penal 
Code and Section 5 of the Prevention 
of Corruption Act are cognizable of 
fences. There is no question of theirt 
being cognizable if investigated by a 
Deputy Superintendent of Police and 
mon-cognizable when investigated by an 
Inspector of Police. Nor can there be 
any question of these offences being 
cognizable if they are investigated 
under Section 156 of the Cr. P. C. but 
mot when investigated in accordance 
with the provisions of Section 5-A of 
the Prevention of Corruption Act. The 
question, therefore. of the need for a 
sanction under Section 196-A does not 
arise. Decision of Assam and Nagaland 
High Court, D/- 23-5-1969. Reversed; 
AIR 1970 Assam and Naga 43 and AIR 
1957 Madh B 43, Overruled: AIR 1956 
Raj 37 and AIR 1958 Bom 125 and AIR 
1962 Bom 263 and AIR 1965 Andh Pra 
372. Approved. (Paras 5. 6. 7. 9) 

Index Note:—- (C) Criminal Law 
Amendment Act (1952), S. 7 (3) — Ju- 
risdiction of Special Judge to try of- 
fences other than those mentioned in 
Section 6 —— Offences committed by pri- 
vate individual and public servants in 
course of same transaction — All can 
be tried together. (X-Ref:— Criminal 
P. C.. S. 239). 

Brief Note: (C) Where offences 
under Section 5 (2). Prevention of Cor- 
ruption Act and Section 420, Penal Code 
are committed by some public servants 
and a businessman in pursuence of a 
conspiracy. they all can be tried toge~ 
ther by the Special Judge by virtue of 





Section 7 (3). ATR 1961 SC 1241. Fol- 
lowed. (Para 10) 
Index Note:—~ (D) Criminal P. C. 


S. 196-A — Whether charges which re- 
quire sanction under Section 196-A can 
be tried along with charges which do 
not require such sanction, (Quaere) 
(Para 12) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1886 = 1971 Cri LJ 
1287, Union of India v. B. N. 
Ananthapadmanabhiah 
AIR 1970 Assam & Naga 43 = 
1970 Cri LJ 448. G. K. Apte v. 
Union of India 
Assam LR (1969) Assam 242, Chat- 
terjee v. Delhi Special Police 
Establishment 


1973 Union of India v. I. C. Lala (Alagiriswami J.) 


‘AIR 1968 SC 709 = 1968 Cri LJ 
867 = (1968) 2 SCR 528, Bhan~ 
war Singh v. State of Rajas- 


than l 

AIR 1967 SC 1590 = (1967) 3 SCR 
439 = 1967 Cri LJ 1401, Madan 
Lal v. State of Punjab 


_ AIR- 1965 Andh Pra 372 ==. (1965): 
2 Cri LJ 585, Public Prosecutor 
v. Shaik Sheriff 

AIR 1962 Bom 263 = (1962) 2 
Cri LJ 598, Gulabsingh v. State 

ATIR 1961 SC 1241 = (1962) 1 SCR 
194 = (1961) 2 Cri LJ 302, State 
of Andh, Pra. v. Kandimalla 
Subbaiah 10 

AIR 1960 Mys 242=1960 Cri LJ 1226 
(2), Chinnappa v. State of Mysore 3 

AIR 1958 Bom 125 = 1958 Cri LJ 
481, Ram Rijhumal v. State 8 

AIR 1957 Madh B 43 = 1957 Cri LJ 
184. Union of India v, Mahesh 


Chandra 
AIR 1956 Raj 37 = 1956 Cri LJ 
269, Tai Khan v. State 8 


AIR 1955 SC 196 = 1955 Cri LJ 
526. H. N. Rishbud v. State of 
Delhi 7 


The judgment of the Court was 
delivered by 


ALAGIRISWAMI, J. :- Two of the 
appellants, Maior Lala and Lt. Col 
Khanna are Army Officers and the ap- 
pellant in the 3rd appeal. Gupta. is a 
businessman of Gauhati. All of them 
were put up for trial before the Special 
Judge appointed under the Criminal 
Law Amendment Act. 1952. One charge 
which was common to all the three of 
them was that between June 1962 and 
January, 1963 all of them agree to 
commit or cause to be committed 
fences under Section 5 (2) of the Pre- 
vention of Corruption Act. and of cheat- 
ing punishable under Section 420 of the 
Indian Penal Code, and these offences 
having been committed in pursuance of 
a conspiracy were punishable under Sec- 
tion 120-B of the Indian Penal Code 
read with Section 5 (2) of the Preven- 
tion of Corruption Act and Section 420, 
LPC. Mr. Gupta, the businessman was 
charged under Section 420. IP.C. as 
well as Section 511 read with Section 
420. LP.C. The two Army Officers were 
also charged with offences under Sec- 
tion 420 read with Section 5 (1) (d) of 
the Prevention of Corruption Act. 


2. The case was filed before the 
Special Judge on 28-6-1963 and the 
charge was framed on 13-3-65. After 
‘about 18 out of the 52 witnesses cited 
by the prosecution had been examined 
the three respondents filed petitions 
under Section 561-A read with Section 
439 of Code of Criminal Procedure be- 
fore the High Court of Assam & Naga- 
land on 28~-3-68, 1-4-68 and 10-4-68 


of- 
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respectively for quashing the charges. 
A learned Single Judge allowed these 
petitions on 23-5-1969 and quashed the 
charges and the proceedings before the 
learned Special Judge, He did this on 
three grounds: 


(1) that the officer who investigated 
the case was not competent to do so: 

_ (2) that the offences that were being 
tried were non-cognizable and the Spe- 
cial Judge could not have taken cogniz< 
ance of them without sanction under 
Section 196-A of the Code of Criminal 
Procedure. and 


(3) that in view of the enormous 
length of time between 2-2-63, the date 
on which the case was registered and 
1-4-68, upto which date some witnesses 
had been examined, the last witness 
having been examined on 15-11-67, it en= 
tailed undue harassment to the accused 
persons and the proceedings have to be 
quashed to prevent further harassment, 
abuse of the process of the court and 
vexation to the accused persons. 

These three appeals have, therefore, 
been filed by the Union of India by 
certificate granted by the High Court. 

3. We shall first of all deal with 
the question whether the officer who 
investigated into these cases was not 
properly authorized to do so. The offi- 
cer was an Inspector of the Delhi Spe-~ 
cial Police Establishment. Under Sec- 
tion 5-A of the Prevention of Corrup=~ 
tion Act, before it was amended in 
1964, no officer below the rank of the 
Deputy Superintendent of Police could 
investigate into offences punishable 
under Sections 161. 165 and 165-A of 
the Indian Penal Code or under Sec- 
tion 5 of the Prevention of Corruption 
Act without the order of a Presidency 
Magistrate or a Magistrate of the First 


Class. In this case the Inspector con- 
cerned had obtained the order of the 
First Class Magistrate of Tezpur, The 


argument before the High Court. which 
was accepted by the learned Judge, 
was that as the offences of conspiracy 
were alleged to have been committe 
both at Tezpur as well as at Gauhati, 
the investigation based on the order of 
the Tezpur Magistrate alone was not a 
proper one. In other words. the argu- 
ment was that unless the Inspector had 
been authorized to investigate not only 
by the First Class Magistrate of Tezpur 
but also by the First Class Magistrate 
of Gauhati district. he could not have 
done so. The learned Judge referred to 
and relied upon the decision in Chin- 
nappa v. State of Mysore, AIR 1960 Mys 
242. It was decided in that case that 
any First Class Magistrate appointed in 
a district can issue orders under Sec- 
tion 5-A of the Prevention of Corrup-= 
tion Act for investigation of a case. 
From this the learned Single Judge 
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drew the conclusion that in respect of 
an offenze said to have been committed 
at Gauhati as well as at Tezpur the 
order of the Tezpur Magistrate was not 
enough, He also relied upon the deci- 
sion of the High Court of Assam and 


Nagaland in Chatterjee v. Delhi Spe- 
cial Police Establishment. Assam LE 
(1969) Assam 242. This decision has 


been upheld by this Court in Union of 
India v. B. N. Ananthapadmanabhiaeh, 
AIR 1971 SC 1836. But that was a case 
of a Delhi Magistrate sanctioning an in= 
vestigation of offences committed in 
Assam and it was held that such an 
order was not valid. That decision is 
no authority for the proposition that 
where an offence is committed in more 
than one place the order of every Ma- 
gistrate within whose jurisdiction the 
offence or part of the offence was com- 
mitted was necessary in order to enable 
the investigation to be carried on. All 
that is necessary is that the Magistrate 
who makes the order under Section 5-A 
should have territorial jurisdiction over 
the place where any part of the ingre- 
dients of the offence took place, Thaf 
criterion is amply satisfied in this case. 
On principle also such a contention 
seems to be devoid of any substance, 
The offence of conspiracy or. for that 
matter any other offence might con- 
sist of a series of acts and inci- 
dents spread over the whole coun- 
try. Very often one conspirator or one 
of the offenders might not have even 
met the other conspirator or offender. 
To accept this contention would be to 
hold that the Police should go to every 
Magistrate within whose jurisdiction 
some part of the conspiracy or one of 
the ingredients of the offence has taken 
place. We have no hesitation in reject- 
ing it. 7 

4, He also seemed to have had 
some doubt as to whether the order of 
the Magistrate of Tezpur produced be- 
fore him was a genuine one. To say 
the least, the attitude of the learned 
Judge is most surprising. To put it in 
his own words: 


“It does not appear that any order 
of a Magistrate form part of the record. 
But at the time of hearing, such an 
order was placed before me on behalf 
of the Prosecution. The application on 
which the order is said to have been 
passed by the Magistrate appears to 
have been addressed to the Court of the 
Magistrate first class at Tezpur. wherein 
it was stated that for pre-occupation of 
the Deputy Superintendent of Police, 
the investigation was sought to be made 
by an Inspector of Police. The petition 
is unnumbered undated. What appears 
curious is that although the application 
was made before a Magistrate of the 
first class. the order passed is supported 


A.L R. 


by a seal of the District Magistrate. Dar- 
rang. The order of the Magistrate runs 


as follows :— 
“Paper and F. I. R. seen. Shri 
H. B. D. Baijal. Inspector is permitted 


to investigate the case.” 
There is an illegible signature with 


date 4-2-1963 and below the signature. — 


the official designation has not been 
stated. It appears that no order-sheef 
of the Magistrate has been produced in 
this regard and in above circumstances, 
it cannot be unequivocally said that this 
document was obtained in due course of 
business in compliance with Section 5-A 
of the Prevention of Corruption Act, 
Even assuming that the order is free 
from doubt, learned counsel appearing 
for the petitioners has urged before me 
that since the venue of the offences has 
been clearly stated in the charge. the 
permission given by the Magistrate for 
investigation of the offences at Gauhati 
(Tezpur ?) is not valid.” 

If he had any doubts about the genuine- 
mess of the order of sanction it was his 
duty to have gone into the matter 
thoroughly and satisfied himself whether 
the order was genuine or not. It was 
his duty to have given a categorical 
finding regarding the matter. There 


should have been no room allowed for z 


any doubt or suspicion of any under- 
hand dealing and unfair conduct in a 
matter of this kind. It was even alleg- 
ed on behalf of the respondents that an 
order was produced for the first time 
before the learned Judge and it was 
taken back by the prosecution, If that 
Was so it proves a woeful lack of care 
on the part of the learned Judge. He 
should have retained the order on file 
and called for the necessary records and 
information in order to find out whe- 
ther the order was a genuine one or not. 
We have before us the order of the 
Superintendent of the Special Police 
Establishment dated 2-2-1963 entrusting 
the investigation to Inspector Baiial and 
directing him to obtain the necessary 
permission from a competent Magistrate 
for doing so. We have also been shown 
the papers relating to the prosecution, 
papers given to the accused under Sec- 
tion 173 of the Code of Criminal Proce- 
dure. Item 71 of those papers relates to 
the order of sanction dated 4-2-1963 
given by the Magistrate of Tezpur au- 
thorizing the Inspector of the S. P, E 
to investigate. Thus. there is no doubt 
at all that Inspector Baijal had been au- 
thorized to investigate into this case. It 
only shows rather superficial way the 
learned Judge chose to deal with this 
matter. 

5. The next question is whether 
offences under Sections 161. 165 and 
165-A of the Indian Penal Code and Sec- 
tion 5 (2) of the Prevention of Corrup- 
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tion Act are cognizable or non-cogniz- 
able offences. This becomes important 
for the purpose of deciding whether a 
sanction under Section 196-A is neces- 

. The sanction necessary under Sec- 
T of the Prevention of Corruption 

and Section 197 of the Code of Cri- 
a} Procedure has been accorded by 
Government of Indie. What was 
contended by the respondents before 
the High Court and was accepted by 
that Court was that these offences be- 
ing non-cognisable offences a sanction 
under Section 196-A (2) is necessary and 
that prosecution without such sanction 
is bad. Cognizable offence is defined in 
Section 4 (1) (f) of the Code of Criminal 
Procedure as an offence for which a 
police officer, within or without the 
presidency towns, may in accordance 
with the second schedule, or under any 
law for the time being in force. arrest 
without warrant. The argument which 
appealed to the learned Judge of the 
High Court was that as under Section 5-A 
of the Prevention of Corruption Act no 
officer below the rank of Deputy 
Superintendent of Police could investi- 
gate or make any arrest without a war- 
rant in respect of offences punishable 
under Sections 161. 165 and 165-A, 
I. P. C. and Section 5 of the Prevention 
of Corruption Act, they were not of- 
fences for which any police officer can 
arrest without warrant. and therefore, 
they are not cognizable offences. The 
same argument was repeated before 
this Court by Mr. Tarkunde. emphasising 
that “a police officer” means “any police 
officer” and as any police officer cannot, 
under Section 5-A of the Prevention of 


Corruption Act, arrest without warrant. 


but only officers of and above the rank 
of Dy. Superintendent. the offences men- 
tioned in that section are non~cognizable 
offences. If we pursue the same line of 
argument and look at the definition of 
non-cognizable offence in Section 4 (1) 
(a) which defines non-cognizable offence 
as an offence for which a police officer, 
within or without `a presidency-town, 
may not arrest without warrant. it 
might mean that as these are cases where 
a volice officer of the rank. of Dy. 
Superintendent and ‘above can . arrest 
without warrant these are not non- 
cognizable offences either. How can there 
be a case which is neither cognizable 
mor non-cognizable? It was sought to 
be argued that these offences would be 
cognizable offences when they are in- 
vestigated by the Deputy Superinten- 
dents of Police and superior officers and 
non-cognizable when they are investi- 
gated by officers below the rank of De- 
puty Superintendents. We fail to see 
how an offence would be cognizable in 
certain circumstances and mnon-cogniz~ 
able in certain other circumstances. The 
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logical consequences of accepting this 
argument would be that if the offences 
are investigated by Deputy Superinten- 
dents of Police and superior officers no 
sanction under Section 196-A (2) would 
be necessary but sanction would be 
mecessary if they are investigated by 
officers below the rank of Deputy 
Superintendents of Police. One supposes 
the argument also implies that the fact 
that an officer below the rank of a De- 
puty Superintendent is authorized by a 
Magistrate under the provisions of Sec- 
tion 5-A would not make any difference 
to this situation. We do not consider 
that this is a reasonable interpretation 
to place. 


6. Under Schedule II of the Code 
of Criminal Procedure offences under 
Sections 161 to 165 of the Indian Penal 
Code are shown as cognizable offences. 
At the end of that Schedule offences 
punishable with death, imprisonment for 
life or imprisonment for 7 years and up- 
wards are also shown as cognizable of- 
fences, Under Section 5 (2) of the Pre- 
vention of Corruption Act the sentence 
may extend to seven years. Therefore, 
an offence under S. 5 of the Prevention 
of Corruption Act is according to the pro- 
vision in Sch. II to the Code of Criminal 
Procedure a cognizable offence. There- 
fore, the mere fact that under the Pre- 
vention of Corruption Act certain restric- 
tions are placed as to the officers who 
are competent to investigate into offences 
mentioned in Section 5-A would not 
make those offences any the less cogniz- 
able offences. The words “notwith- 
standing anything contained in the Code 
of Criminal Procedure” found at the 
beginning of Section 5-A (1) merely 
carve out a limited exemption from the 
provisions of the Code of Criminal Pro- 
cedure in so far as they limit the class 
of persons who are competent to investi- 
gate into offences mentioned in the sec- 
tion and to arrest without a warrant. 
It does not mean that the whole of the 
Code of Criminal Procedure, including 
Schedule II thereof. is made ingppli- 
cable. Under Section 5 of the Code of 
Criminal Procedure all offences under 
the Indian Penal Code shall be investi- 
gated. inquired into, tried. and other- 
wise dealt with according to the provi- 
sions therein contained. Also, all of- 
fences under any other law (which 
would include the Prevention of Cor- 
ruption Act) shall be investigated, in- 
quired into, tried, and otherwise dealt 
with according to the same provisions 
but subject to any enactment for the 
time being in force regulating the man- 
mer or place of investigating. inquiring 
into, trying or otherwise dealing with 
such offences. Section 5-A of the Pre- 
vention of Corruption Act should be ree 
lated to this provision in Section 5 (2} 
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of the Code of Criminal Procedure, 
which limits the application of the oro- 
visions oz that Code to be subject to any 
enactment for the time being in force 
regulating the manner or place of investi- 
gating. inquiring into. trying or other- 
wise dealing with such offences, The 
only change which Section 5-A of the 
Prevention of Corruption Act makes is 
with regard to officers competent to in- 
vestigate and arrest without warrant; in 
all other respects the Code of Criminal 
Procedure applies and. therefore there 
is no doubt that all offences mentioned 
in Section 5-A of the Prevention of Cor- 
ruption Act are cognizable offences. 


7. The Assam High Court seems 
to have taken a line of its own in this 
matter. In G. K. Apte v. Union of 
India, AIR 1970 Assam & Nagaland 43 
curiously enough the Bench. of which 
the learned Judge who dealt with this 
case was a member, took the view that 
* though an offence under Section 161 is 
‘a cognizable offence, if investigations 
were made under Section 156 of the 
Code of Criminal Procedure there would 
be no need for a sanction under Seca 
tion 196-A of the Code of Criminal Pro- 
cedure, and there can be a conviction 
under Section 161 of the Indian Penal 
Code. but if the investigation is made 
under Section 5-A of the Prevention of 
Corruption Act it will be an investiga- 
tion into a non-cognizable offence and 
there should be a sanction under Sec- 
tion 196-A for the trial following such 
investigation, For this conclusion the 
decision of this Court in H. N. Rishbud 
v. State of Delhi. AIR 1955 SC 196 was 
relied upon. We can see nothing in that 
case to support this conclusion. Nor are 
we able 0o see how if the investigation 
into an offence of misconduct punish- 
able under Section 5 (2) is done by a 
police officer of high rank the offence 
is cognizable and if investigated by an 
officer of a lower rank it is non-cogniz~ 
able. That cannot be a proper criterion 
for deciding whether an offence is cog- 
mizable or non-cognizable. Unless there 
are clear and compelling reasons to hold 
otherwise the division of offences given 
in the Code of Criminal Procedure as 
cognizable and non-cognizable should be 
given effect to. When the same Code 
makes sanction under Section 196-A 
necessary for trial of non-cognizable 
offences it clearly contemplates non- 
cognizable offences as defined in the 
Code, There is no justification for rely- 
ing upon extraneous considerations and 
far-fetched reasoning in order to set 
over the effect of these provisions, 


8. We may now refer to certain 
decisions of various High Courts on this 
point. In Taj Khan v. State. AIR 1956 
tai 37 it was held: 


A.I. R. 


“The fact that the power to in- 
vestigate or to arrest without warrant 
has been circumscribed by certain con= 
ditions (which conditions were clearly 
provided for the purpose of safeguard- 
ing public servants from harassment at 
the hands of subordinate police offi 
under the proviso to Section 3 of 





a 
said Act cannot lead to the oo 


that such offence is non-cognizable.” 
In Ram Rijhumal v, State. AIR 1958 
Bom 125 it was held: 


“The ‘provisions of Section 3, Pres 
vention of Corruption Act can only have 
one meaning. and the meaning is that 
en offence under Section 165-A of the 
Penal Code has to be deemed to be a 
cognizable offence for the purpose of 
the Code of Criminal Procedure. It is 
only because the Legislature enacted 
Section 5-A of the Prevention of Cor- 
ruption Act that, so far as the Pre- 
sidency town of Bombay was concern- 
ed. no police officer below the rank of 
a Superintendent of Police could in the 
ease of an offence under Section 165-A 
of the Penal Code, investigate it with- 
out the order of a Presidency Magis- 
trate. There is nothing in the language 
of Section 5-A which would suggest that 
an offence under Section 165-A of the 
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Penal Code is not to be treated as a #4 


cognizable offence.” 
In Gulabsingh v. State. AIR 1962 Bom 
263 it was held that: 


“Offence under Section 161, I. P. C. 
is a cognizable offence. Its nature is 
not affected by either Section 3 or Sec- 
tion 5-A of the Prevention of Corrup« 
tion Act. The requirement that in a 
cognizable offence, a police officer 
should be able to arrest without war- 
rant, is without any limitation and Sec- 
tion 5-A cannot be split up to mean that 
an offence can be cognizable in refer- 
ence to one officer and not in reference 
to another.” 

The learned Judges specifically dissent- 
ed from the decision in Union of India 
v. Mahesh Chandra, AIR 1957 Madh B 
43. In Public Prosecutor v. Shaik Sheriff, 
AIR 1965 Andh Pra 372 it was held “that 
these offences cannot be treated as 
non-cognizable offences when investi- 
gated by an officer below the rank of 
Deputy Superintendent of Police simply 
on the ground that such investigation 
cannot be done without the order of a 
Presidency Magistrate or a Magistrate 
of the First Class. In the same way. of- 
fences under Section 5 of the Act can- 
mot be treated as non-cognizable even 
when investigated by a low-rank officer. 
Thus. the provision in Section 5-A is 
of the nature of a special provision 
which applies to offences specified there- 
in which are cognizable offences includ- 
ing those under Section 5 under all cir- 
cumstances.” They also referred to the 
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decision in AIR 1957 Madh B 43 (supra) 
to the effect “that an offence under Sec- 
tion 161. I. P. C. and under sub-sec- 
tion (2) of Section 5, Prevention of Cor- 
ruption Act is cognizable so far as offi- 
cers of the rank of a Deputy Superin- 
tendent of Police and above are còn- 
cerned, but so far as the officers below 
the rank of Deputy Superintendent of 
Police are concerned the said offences 
are non-cognizable in so far as they can- 
mot investigate them without the permis- 
sion of a Magistrate of the First Class”, 
and held that: 

‘the learned Judges only intended 
to emphasise the provision in Section 5-A 
and chose to refer to it aS a non-cogniz- 
able aspect of the offences comprised in 
the Act and to describe that aspect also 
as non~-cognizable for the limited pur- 
pose of the provision in Section 5-A.” 
Thus. the preponderance of opinion of 
the various High Courts is in favour of 
the view we are taking. 


9. We are, therefore. clearly of 
opinion that the offences under Sections 
161. 165 and 165-A of the Indian Penal 
Code and Section 5 of the Prevention of 
Corruption Act are cognizable offences 
and there is no question of their being 
cognizable if investigated by a Deputy 
Superintendent of Police and non- 
cognizable when investigated by an Ins- 
pector of Police. Nor can there be any 
question of those offences being cogniz- 
able if they are investigated under Sec- 
tion 156 of the Criminal P. C. but not 
when investigated in accordance with 
the provisions of S. 5-A of the Preven- 
tion of Corruption Act. The question 
therefore, of the need for a sanction 
under Section 196-A does not arise. 
Consequently the need to order re-in- 
vestigation or to begin the trial again 
after the sanction under Section 196-A 
is obtained, and the consequent inordi- 
nate delay and harassment of the offi- 
ers concerned, reasons that weighed 
with the learned Single Judge for quash- 
ing the charges. does not arise. It may 
incidentally be mentioned that the res- 
pondents took nearly three years before 
they moved the High Court for quash- 
‘ing the charges and are, thus, to a consi- 
derable extent responsible for the delay. 


10. On behalf of Mr. Gupta it 
was argued that he cannot be tried 
along with the two Army Officers, Under 
Section 6 of the Criminal Law Amend- 
ment Act, 1952 the Special Judge may 
try any conspiracy to commit or any 
attempt to commit or any abetment of 
any of the offences punishable under 
Sections 161. 165 or 165-A of the Indian 
Penal Code or sub-section (2) of Sec- 
sion 5 of the Prevention of Corruption 
Act, and under sub-section (3) of Sec- 
tion 7 of the same Act a special judge, 
when trying any case, may also try any 
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offence other than an offence specified 
in Section 6 with which the accused 
may, under the Code of Criminal Proce- 
dure, 1898, be charged at the same trial. 
Under Section 235 of the Code of Cri~ 
minal Procedure if in one series of acts 
so connected together as to form the 
same transaction. more offences than one 
are committed by the same person. he 
may be charged with. and tried at one 
trial for. every such offence and under 
Section 239 persons accused of the same 
offence committed in the course of the 
same transaction, as well as persons ac~- 
cused of an offence and persons accused 
of abetment. or of en attempt to com- 
mit such offence mey be charged and 
tried together. In State of Andhra Pra- 
desh v. Kandimalla Subbaiah, (1962) 1 
SCR 194 = (AIR 1961 SC 1241) this 
Court observed: 

“No doubt, the cffence mentioned in 
charge No. 1 is alleged to have been 
committed not by just one person but 
by all the accused and the question is 
whether all these persons can be joint~ 
ly tried in respect of all these offences. 
To this kind of charge Section 239 would 
apply. This section provides that the 
following persons may be charged and 
tried together, namely: 

(1) persons accused of the same of~ 
fence committed in the course of the same 
transaction; 

(2) persons accused of an offence 
and persons accused of abetment or an 
attempt to commit such an offence; 

(3) persons accused of different of- 
fences committed in the course of the 
same transaction. 


Clearly. therefore, all the accused 
persons could be tried together in res- 
pect of all the offences now comprised 
in charge No. 1.” 

In that case the first accused was a siba 
lic servant and the other accused were 
private individuals to whom the first ac« 
cused was alleged to have sold trans- 
port permit books intended to be issued 
to Central Excise Officers for granting 
permits to persons applying bona fide 
for licences to transport tobacco. This 
Court also pointed out that “sub-sec, (3) 
of Section 7 provides that when trying 
any case, a special judge may also try 
any offences other shan an offence speci- 
fied in Section 6 with which the accus- 
ed may under the Code of Criminal Pro- 


4 


cedure. 1898 be charged at the same 
trial. and clearly. therefore, accused 
No. 1 could be tried by the Special 


Judge for offences under Section 120-B 
read with Sections 466. 467 and 420, 
I. P. C.. and similarly the other accused 
who are said to have abetted these of- 
fences could also be tried by the Spe- 
cial Judge”. There is, therefore. no 
objection to Mr. Gupta being tried along’ 
with the two Army Officers. 
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11. Though in the revision peti- 
tions filed before the High Court the 
question as to whether on the evidence 
produced before the Special Judge the 
offences with which the respondents had 
been charged could be said to have been 
prima facie established, was raised, the 
learned Single Judge has not dealt with 
that question apparently because it was 
mot argued before him. We do not, 
therefore, propose to say anything about 
the merits of the case. 

12, It is not necessary to refer 
to the decisions in Madan Lal v. State of 
Punjab. (1967) 3 SCR 439 = (AIF 1967 
SC 1590) and Bhanwar Singh v. State of 
Rajasthan, (1968) 2 SCR 528 = (AIR 
1968 SC 709) which are relied upon on 
behalf of the appellants in the view that 
we have taken that all the offences with 
which the accused are charged are 
cognizable offences, and therefore. the 
‘question whether charges which require 
sanction under Section 196-A could be 
tried along with charges which did not 
require such sanction and the entire 
charges are vitiated for want of sanc- 
tion, as held by the learned Judge, does 
mot arise. 

13. The appeals are allowed and 
the. order of the learned Single Judge 
is set aside. The Special Judge will now 
proceed to deal with the cases and dis- 
pose of them as expeditiously as pos- 


sible as the matter has been pending for, 


a long time. 

e Appeals allowed. 
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(From: ILR (1969) 2 All 135) 
A. ALAGZRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 

State cf U. P.. Appellant v. Kailash 
Nath Agarwal and others. Respondents. 

Criminal Appeal No. 193 of 1969. D/- 
16-3-1973. 

Index Note:— (A) Criminal P. C., 
Ss. 337 (i) and 338 — Tender of par- 
don — Powers of District Magistrate — 
Nature of. 

Brief Note:— (A) District Magis- 
trate can grant a pardon even after 
the enquiring Magistrate has declined to 
grant parcon. ILR (1969) 2 All 135, 
Reversed. (Paras 15, 19) 

The power conferred by Section 337 
(1) on the different classes of Magistrates 
is concurrent and of the same character. 
The power to tender pardon can be 
exercised by every one of the authori- 
ties mentioned therein subject to the 
limitation specified in the section itself. 
The mere fact that a Magistrate of the 
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first class enquiring into the offence has 
declined to grant pardon does not take 
away the power or jurisdiction of the 
District Magistrate to entertain a fur- 
ther application for grant of pardon. 
Even if pardon has been refused on one 
occasion a further request may be made- 
before the same Magistrate or the Dis- 
trict Magistrate. but such a further re- 
quest can be entertained and considered 
only if fresh or additional facts are 
placed by the party concerned. The 
same principle will apply even to pro- 
ceedings under Section 338. (Case law 
discussed). (Paras 15,16): 
Index Note:— {B} Crimimal P, C.. 
Sections 435. 337 and 338 —- Order grant- 
ing pardon under Section 337 or 338 is 
revisable. AIR 1969 Delhi 21. Ouer 
ruled. i 
Brief Note :— (B) An order grant- 
ing pardon is open to revision. but whe- 
ther the Court whose powers are invok-- 
ed for that purpose will interfere or not, 
is a matter depending upon the circum- 
stances of each case. (Para 21} 
An order granting pardon under 
Section 337 or 338 is an order recorded 
or passed and the revisional Court has. 
got jurisdiction to consider the correct- 
ness, legality or propriety of such an 
order. At any rate. tender of pardon is 
a proceeding of a Criminal Court. The 
revising authority can call for the re- 
cords to satisfy itself as to the regula- 
rity of any proceedings of an inferior 


Criminal Court. (Para 21) 
Cases Referred: Chronological Paras: 
(1968) Cri, A. No, 109 of 1968. D/- 
16-9-1968 (SC), M. M. Kochar 
v. Delhi Administration 
AIR 1969 Delhi 21 = 1969 Cri LJ 


45, M. M. Kochar v. State LF 
AIR 1963 SC 1850 = (1964) 3 SCR 

297, State of Andh. Pra. v. 

Cheemalapati Ganeswara Rao 


AIR 1958 SC 350 = 1958 SCR 
1218, Kanta Prashad v. Delhi 
Administration 13 
AIR 1954 SC 616 = 1954 Cri LJ 
1638, <A. J. Peiris v. State of 
Madras 1s 

The Judgment of the Court was de- 
livered by 

VAIDIALINGAM, J.:— The ques- 
tion that arises for consideration in this 
appeal by the State of U. P. on certifi- 
cate is:— 

“Whether a District Magistrate is. 
competent under Section 337 (1) of the 
Code of Criminal Procedure to grant 
pardon to an accused person when a First 
Class Magistrate. before whom the in- 
quiry proceedings had been pending. had 
rejected such a request.” 

2. Before we proceed to state the 
facts, it has to be mentioned tkat it has 
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been Drought to our notice that Sarwan 
Lal the 4th respondent, died after the 
appeal was filed in this Court by the 
State. In consequence the appeal has 
abatec against him. However. in the 
course of the judgment. we will have to 
refer to him also when we state the 
case cf the prosecution. 


3. The prosecution case against 
the aecused was as follows :— 

Tae first respondent, Kailash Nath, 
along with Sarwan Lal, Moti Chandra 
and &mt. Shanti Devi, respondents 4° to 
6 respectively, were the Directors of 
M/s. M. K. Brothers (P.) Ltd.. Kanpur 
and were doing business in cotton 
in Kanpur. In the course of their 
business. they used to purchase cotton 
from out stations and sell them to the 
textile mills at Kanpur. The second res- 
pondent, Kesardeo Dudhia. was an em- 
ployee of M/s. M. K. Brothers (P.) Ltd. 
and used to look after the work of tak- 
ing delivery of cotton bales from the 
Kanpur railway station. The third res- 
pondent, Devi Prasad Agarwal was a re- 
presertative of J. K. Cotton Mills. Kan- 
pur. In 1958 the financial position of 
M/s. M. K. Brothers (P. Ltd.. became 
very Drecarious and in consequence they 
comn_tted considerable delay in clearing 
the consignments of cotton from the 
station premises and this resulted in 
their being liable for heavy arrears of 
demurrage and wharfage, 


4, As the textitle industry it- 
Self was facing a crisis in 1958, the Gov- 
ernment with a view to give some as- 
sistance, granted several concessions, One 
such was that the consignees. who had 
their own railway sidings. were grant- 
ed remission in respect of demurrage 


and wharfage payable to the railway au- - 


thorities. This enabled the consignees to 
take celivery of goods according to their 
convenience. In the said year, as M/s. 
M. K. Brothers (P.) Ltd, had received a 
large number of consignments of cotton 
bales. they evolved a scheme to avail 
thems2Ives of the benefit granted to the 
textile industry by the Government. For 
this rcurpose. they hatched a plan by. 
which they misrepresented that the 
consigaments of cotton bales received at 
Kanpur railway station. though in their 
name, actually belonged to M/s. J, K. 
Cottor Mills, Kanpur. The second res- 
pondent an employee of M/s. M. K. Bro- 
thers, the third respondent, an emplo- 
yee of J. K. Cotton Mills and respon~ 
dents 1 and 4 to 6, the Director of M/s. 
M. K. Brothers, entered into a conspiracy 
in furtherance of their object and as a 
result thereof they submitted false 
applicetions to the railway authori- 
ties on behalf of J. K. Cotton Mills 
for remission on the representation 
that the goods had been consign- 
ed to J. K. Cotton Mills, In furtherance 
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of the object of this conspiracy. they 
also made false endorsements on the 
railway receipts for transfer of the bales. 
As a result of the conspiracy. they de- 
frauded the railway administration dur- 
ing the year 1958-59 of very large 
amounts. Accordingly a chargesheet was 
filed against respondents 1 to 6 under 
Sections 120 (b). 420. 467. 468 and 471 
of the Indian Penal Code. 


Be The inquiry proceedings were 
started in the Court of the first class 
Magistrate. Kanpur, as the case was tri-« 
able as a sessions case. On June 30, 
1962, the second respondent, Kesardeo 
Budhia. made a confessional statement. 
Similarly, Devi Prasad Agarwal. the 
third respondent, gave a confessional 
statement on July 12, 1963. Both res- 
pondents 2 and 3 made applications on. 
December 17. 1964, under Section 337 of 
the Criminal Procedure Code before the 
First Class Magistrate praying for grant 
of pardon. The said applications were 
supported by the prosecution. But the 
other accused opposed the grant of par- 
don. The Magistrate by his order dated 
September 27, 1965 declined to grant 
pardon and rejected the applications of 
both the accused. However, on behalf 
of the State its special counsel filed an 
application on April 15, 1966, before the 
District Magistrate, Kanpur. to grant 
pardon to respondents 2 and 3 on con- 
dition of their making a full and true 
disclosure of the whole of the circum- 
stances, In this application it was 
stated that the first class Magistrate, 
Kanpur was inquiring into the matter 
and was recording evidence of witnesses 
for the purpose of being satisfied that 
a Prima facie case had been established. 
It was stressed that the direct evidence 
of conspiracy would be furnished by 
respondents 2 and 3 if they are granted 
pardon and examined as witnesses. Re- 
ference was also made to the effect that 
a request made by those accused for 


grant of pardon was rejected by the 
Magistrate enquiring into the offences. 
This application was opposed by res- 


pondents 1 and 4 to 6 on the ground 
that the District Magistrate has no 
power to grant pardon when once the 
enquiring Magistrate has declined a sim- 
ilar request. The District Magistrate 
rejected this contention and held that he 
had jurisdiction to consider the application 
on merits, notwithstanding the fact that 
the enquiring Magistrate had declined 
to grant pardon, On merits, the Magis- 
trate held that in the circumstances it 
is enough if the second respondent, 
Kesardeo Budhia alone is tendered par- 
don. Accordingly. by his order dated 
June 1, 1966, he granted pardon under 
section 337 to this accused alone on 
condition of his making a full and pro- 
per disclosure of the whole of the cir- 
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cumstances within his knowledge relat- 
ing to the offences. 


6. The first respondent filed Cri- 


minal Revision No, 85 of 1966 before 
the District Judge. Kanpur challenging 
the order of the District Magistrate 


which was ultimately dealt with by the 
Civil and Sessions Judge Kanpur. The 
jurisdiction of the District Magistrate to 
grant pardon, after the first class Magis- 
trate having refused, was again the sub- 
ject of debate before the Sessions Court. 
The State and the second respondent 
contended before the Civil and Sessions 
Judge that the Revision was not compe- 
tent. The Civil and Sessions Judge re- 
jected the contention of the State that 
mo revision lies. It upheld the plea of 
-the first respondent that the District 
Magistrate was not competent to grant 
pardon to Kesardeo Budhia. -The view 
of the Civil and Sessions Judge is that 
if the State was dissatisfied with the 
order dated September 27, 1965. passed 
by the first class Magistrate. that order 
should have been challenged in revision 
before the District Judge or the Dis- 
trict Magistrate. Not having done 89, 
it cannot invoke the jurisdiction of the 
District Magistrate under Section 337. 
The Civil and Sessions Judge has fur- 
ther held that the order of the District 
Magistrate was wholly without jurisdic- 
tion and in consequence by his order 
dated June 16. 1967, referred the matter 
to the High Court with a recommenda- 
tion that the order dated June 1. 1966, of 
-the District Magistrate granting pardon 
to the sezond respondent should be 
quashed. 


7. This reference of the Civil and 
Sessions Judge before the High Court 
was Criminal Reference No. 284 of 1967. 
The High Court by its judgment and 
order dated September 11. 1968, has 
held that the District Magistrate has no 
power to grant pardon after it has been 
once refused by the First Class Magis- 
trate enquiring into the matter and that 
the order of the District Magistrate was 
revisable by the Civil and Sessions 
Judge. In this view. the High Court ac- 
cepted the Reference and quashed the 
order dated June 1, 1966. of the District 
Magistrate, Kanpur. 

8. Mr. Rana. learned counsel for 
the State, has raised three contentions: 


(1) The power under Section 337 of 
the Criminal Procedure Code exercisable 
by the various Magistrates mentioned 
therein is concurrent and the District 
Magistrate in the circumstances of this 
case was competent to grant pardon to 
respondent No, 2 

(2) The: Revision filed by the first 
respondent before the Civil and Sessions 
Judge against the order of the District 
Magistrate was incompetent. 
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(3) In any event. the grant of par- 
don by the District Magistrate is only 
an irregularity. which is cured by Cl. (g) 
of Section 529 of the Criminal Procedure 
Code; and as such the High Court was 
pas in interfering with the said 
order. 


9, Mr. B. P. Maheshwari, learned 
counsel appearing for respondents 5 and 
6, has supported the order of the High 
Court. According_to him, the scheme of 
Section 337 clearly shows that the ques- 
tion of granting or refusing pardon has 
to be dealt with in the circumstance 
and by the officers referred to therein. 
When once that jurisdiction has been 
invoked before one officer. it cannot be 
reopened before another officer. The 
counsel contended that it may be that 
if fresh facts have come to light later 
and are placed before the Court. it may 
have jurisdiction to reconsider an order 
passed at the early stage of proceedings. 
In this case. the State had not placed 
any material before the District Magis- 
trate that was not already before the 
first class Magistrate. That being so, the 
District Magistrate had no jurisdiction 
to consider on the same facts a second 
request made for the same purpose. Mr. 
Maheshwari further pointed out that if 
the State was aggrieved by the order of 
the Magistrate dated September 27, 
1965. it should have challenged the same 
in revision before the Sessions Judge. 
In view of these circumstances, he point- 
ed out that the High Court had rightly 
held that the order of the District Magis- 
trate was without jurisdiction, 


10. It is now necessary to refer 
to the material provisions of the Crimi- 
mal Procedure Code. Though Sec. 337 
is the relevant section. nevertheless. it 
is necessary to refer to Section 338 also. 
These two sections occurring in Chap- 
ter XXIV dealing with “general provi- 
sions as tó inquiries and trials” are as 
follows: 

"337 (1), Tender of pardon to ac- 
complice:— In the case of any offence 
triable exclusively by the High Court 
or Court of Session, or any offence 
punishable with imprisonment which 
may extend to seven years, or any of- 
fence under any of the following sec- 
tions of the Indian Penal Code. namely, 
Sections 161, 165. 165-A 216-A, 369. 401, 
435 and 477-A. the District Magistrate, a 
Presidency Magistrate. a Sub-Divisional 
Magistrate or any Magistrate of the first 
class may. at any stage of the investiga- 
tion or enquiry into. or the trial of the 
offence with a view to .obtaining the 
evidence of any person supposed to have 
been directly or indirectly concerned in 
or privy to the offence, tender a pardon 
to such person on condition of his mak- 
ing a full and true disclosure of the 
whole of the circumstances within his 
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knowledge relative to the offence and 
to ev2ry other person concerned, whe- 
ther es principal or abettor, in the com- 
missicn thereof; 

Provided that. where the offence is 
under inquiry or trial, no Magistrate of 
the frst class other than the District 
Magis-rate shall exercise the power here- 
by ccnferred unless he is the Magistrate 
makirg the inquiry or holding the trial, 
and, where the offence is under investi- 
gatior, no such Magistrate shall exercise 
the said power unless he is a Magistrate 
havin2 jurisdiction in a place where the 
offence might be inquired into or tried 
and -he sanction of the District Magis- 
trate has been obtained to the exercise 
thereof.” 

(_-A) “Every Magistrate who ten- 
ders a pardon under sub-section (1) 
shall record his reasons for so doing, and 
Shall, on application made by the accus- 
ed, furnish him with a copy of such 
record: 

Frovided that the accused shall pay 
for fhe same unless the Magistrate for 
some special reason thinks fit to furnish 
it free of cost.” 

x x x 

‘338. Power to direct tender of par- 
don:— At any time after commitment, 
but before judgment is passed, the Court 
to which the commitment is made may, 
with the view of obtaining on the trial 
the =vidence of any person supposed to 
have been directly or indirectly concern- 
ed ir, or privy to. any such offence, ten- 
der. or order the committing Magistrate 
or tne District Magistrate to tender, a 
pardon on the same condition to such 
persen,” 

RA Section 435 (1) gives power 
to tae High Court. the Sessions Judge 
and to the other authorities mentioned 
therein to call for records of inferior 
Courts for the purposes mentioned there- 
in. Sub-section 4 provides that if an 
appl cation under Section 435 has been 
mad> either to the Sessions Judge or the 
District Magistrate. no further applica- 
tion shall be entertained by either 
of them. Section 529 occurring in Chap- 
ter XLV under the heading “of irregu- 
lar proceedings” deals with irregulari- 
ties which do not vitiate proceedings. 
The material part of this section rele- 
vant for the present purpose is as fol- 
lows :— 

'529. Irregularities which do not 
vitiate proceedings :— If any Magistrate 
not empowered by law to do any of the 
follcwing things, namely :— 

x x x x x 

{g) to tender a pardon under Sec- 
oe 337 L Section 338: 

X x x 
SNERI S in good faith does that 
thins, his proceedings shall not be set 
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aside merely on the ground of his not 
being so empowered.” 


12. A perusal of S. 337 (1) shows 
that the District Magistrate, a Presidency 
Magistrate, a Sub-Divisional Magistrate 
or any Magistrate of the First Class may 
tender pardon in the circumstances men- 
tioned therein at any stage of the investi- 
gation or inquiry into or trial of the 
offence, But under the proviso, if the 
offence is under inquiry or trial. the 
District Magistrate and only the Magis- 
trate making the inquiry or holding the 
trial can exercise the power. Similar- 
ly. where the offence is under investiga- 
tion, it is only a Magistrate having 
jurisdiction in a place where the offence 
might be enquired into or tried, can 
exercise the power, Even such a Ma- 
gistrate can exercise that power only if 
the sanction of the District Magistrate 
has been obtained. While there is a 
restriction on the powers of the Magis- 
trate of the First Class. no such restric- 
tion is to be found in the proviso on 
the powers of the District Magistrate 
elther at the stage of investigation or 
inquiry into or trial of the offence, Sub~ 
section (1-A) makes it obligatory on 
the Magistrate tendering pardon to re- 
cord his reasons for so doing and also 
of furnishing the accused with a copy 
of his order. No doubt, under the pro- 
viso. the accused has to pay for the 
same unless the Magistrate thinks fit, 
for some special reasons, to furnish the 
order free of cost, 

13. Section 338 deals with the 
grant of pardon after the stage of com- 
mitment has been reached but before 
judgment is passed, It gives full power 
to the court, to which commitment is 


made, to tender pardon or order the 
committing Magistrate or the District 
Magistrate to tender pardon on the 


same conditions. The question arose in 
Kanta Prashad v. Delhi Administration, 
1958 SCR 1218 = (AIR 1958 SC 350) 
whether the District Magistrate had 
power to tender a pardon under Section 
337 in cases where the offence was 
triable exclusively by the court of the 
Special Judge. Having regard to the 
provisions of the Criminal Law (Am- 
endment) Act, 1952 and the scheme of 
Section 337 of the Criminal Procedure 
Code, this Court held that as the court 
of the Special Judge was in law a Court 
of Session, the District Magistrate had 
power to grant pardon. The contention 
that under such circumstances the pro- 
per authority to grant pardon was the 
Special Judge was rejected, as the posi- 
tion of the Special Judge was similar 
to that of a Judge of a Court of Ses- 
sion. It was observed: 

“The proviso to Section 337 of the 
Code of Criminal Procedure contem- 
plates concurrent jurisdiction in the 
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District Magistrate and the Magistrate 
making an inquiry or holding the trial 
to tender a pardon. According to the 
previsions of Section 338 of the Code, 
even after commitment but before judg- 
ment is passed, the Court to which the 
commitment is made may tender a 
pardon or order the committing Magis- 
trate or the District Magistrate to ten- 
der a pardon. It would seem. there- 
fore, that the District Magistrate is 
empowered to tender a pardon even 
after a commitment if the Court so 
directs. Under Section 8 (2) of ths 
Criminal Law (Amendment) Act, 1952, 
the Special Judge has als» been granted 
power to tender pardon. The confer- 
ment of this power on the Special Judge 
in no way deprives the District Magis- 
trate of his power to grant a pardon 
under Section 337 of the Code.” 

It will be noted from this decision that 


emphasis is laid on the fact that the 
proviso to Section 337 contemplates 
concurrent jurisdiction in the District 


Magistrate and in the Magistrate mak- 
ing an ingtiry or holding the trial to 
tender pardon. It is also emphasised 
that the ccnferment of the power to 
grant pardon on the Special Judge does 
not deprive the District Magistrate of 
his power to grant pardon under Sec- 
tion 337. In A. J. Peiris v. State of 
Madras. 1954 Cri LJ 1638 = (AIR 1954 
SC 616). the question arose before this 
Court whether after commitment had 
already been made, the District Magis- 
traté has power to grant pardon. From 
the facts mantioned in the judgment it 
is seen that on July 24. 1951. the police 
submitted the charge-sheet against the 
accused and one Albert. Albert, how-~ 
ever, could not be traced and the other 
accused were committed to the Sessions 
on August 4. 1952. Albert was arrest- 


’ ed on July 28, 1952. and his confession 


was recorded by the Magistrate after 
complying with all the necessary forma- 
lities required by law. On August 28, 
1952. he was granted pardon by the 
District Magistrate, South Kanara. The 
evidence of Albert was relied on for 
convicting the other accused. This Court 
rejected the contention that after com- 
mitment the only court having power 
to tender pardon was the court of Ses- 
sions Judge and not the District Magis- 
trate. It wes observed :— 


“By Section 338, Criminal Proce- 
dure Code, power is no doubt given 
after commitment is made to tender 
pardon, before judgment is passed, to 
any person supposed to have been di- 
rectly or indirectly concerned with any 
offence or order the Committing Magis- 
trate or the District Magistrate to ten- 
der the pardon. The section vests the 
court to which commitment is made, 
with power to tender pardon or order 
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the Committing Magistrate or the Dis- 
trict Magistrate to tender pardon dur- 
ing the trial of the case but it does not 
take away the power conferred under 


the proviso to Section 337 oon _ of the 
Criminal Procedure Code......... 
xX x x x x 


The proviso contains an additional 
provision which empowers the District 
Magistrate to tender pardon where the 
offences are under inquiry or trial. The 
present case is covered by the proviso 
to Section 337 and not by Section 338 
of the Criminal Procedure Code. We 
hold, therefore. that the tender of par- 
don by the District Magistrate on Au- 
gust 28 1952. was valid.” 


14. In State of Andhra Pradesh 
v. Cheemalapati Ganeswara Rao. (1954) 
3 SCR 297 = (AIR 1963 SC 1850) one 
of the questions that came up for con- 
sideration was whether a pardon grant- 
ed under Section 337 (1) by the Addi- 
tional District Magistrate in a case, 
where an inquiry was pending before 
the District Magistrate. was illegal. It 
was contended that under Section 337 
only the powers of a District Magis- 
trate, namely, the powers under Entry 7 
(a} in Part V of Schedule III of 
the Code of Criminal Procedure as 
distinguished from the power under 
the proviso to the said section, can be 
conferred upon an Additional District 
Magistrate. This Court, having regard 
to the order of Madras Government 
No, 3106 dated September 9. 1949, and 
Entry 7 (a) in Part V of Schedule III, 
rejected this contention. It is the view 
of this Court that: 


“The power conferred by  sub-sec- 
tion (1) of Section 337 on the different 
classes of Magistrates is of the same 
character. The power to grant pardon 
in a case pending before another Magis- 
trate is no doubt conferred by the pro- 
viso only on the District Magistrate. 
But Entry 7 (a) in Part V of Sch. Jil 
when it refers to the power of a Dis- 
trict Magistrate under Section 337 (1) 
does not exclude the power under the 
proviso.” 


15. The decisions referred to 
above clearly establish that the powers 
conferred on the District Magistrate 
and the other Magistrates under Sec- 
tion 337 are concurrent and that a Dis- 
trict Magistrate. even after commitment, 
has power to tender pardon. The pro- 
viso to Section 337 (1) makes it clear 
that the District Magistrate in addition 
to the Magistrates referred to therein, 
has power to tender pardon during in- 
quiry into or trial of the offence. 
Though the above decisions had no oc- 
casion to consider whether the District 
Magistrate has power to tender pardon. 
when the Magistrate enquiring into the 


r 


“not on the 
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offence has once refused, we are not able 
‘Ito find any such restriction placed upon 
‘the power of the District Magistrate by 
"the wording of the section itself As 
the power conferred by sub-section (1) 
of Section 337 on the different classes 
of Magistrates is concurrent and is of 
the same character. it follows that the 
power to tender pardon can be exercis- 
ed by every one of the authorities men- 
tloned therein subiect to the limitations 
specified in the section itself. The mere 


ifact that'a Mapistrate of the First Class 


enquiring into the offence has declined 


to grant pardon, as in the case before 


us. does not take away the power or 
jurisdiction of the District Magistrate 
to entertain a further application for 
grant of pardon. Though the District 


[renee has got power to consider a 
‘further application. nevertheless. it is 


needless to state that he will have due 


jregard to the views expressed by the 
{Magistrate for refusing to grant pardon. 
{We must. however, state that 


judicial 
{propriety requires that if a higher au- 
ithority had declined to tender pardon, 


ja lower authority should not grant par- 


don except on fresh facts which were 
not and could not have been before 
the higher authority when it declined 
to grant pardon. Even if pardon has 
been refused on one occasion, a fur- 


jther request may be made before the 


same Magistrate or the District Magis- 
trate. But such a further request can 


jibe entertained and considered only if 
jfresh or additional facts are placed by 
“the party concerned, 





16. The above principles will 
apply even to proceedings under Sec- 
tion 338. Even after commitment. a 
District Magistrate will have power to 
srant pardon, But if the court 
.of Session had declined to grant 
pardon, the District Magistrate will 
same facts entertain a 
similar application for grant of pardon. 
It is necessary to bear in mind ‘the 
principles stated above so that the au- 
‘thorities under Sections 337 and 338 can 
exercise jurisdiction in harmony in 
order to further the interest of justice 
end avoid conflicting orders being 
passed, 


17. The conferment of concur- 
rent powers is also to be seen in Sec- 
‘tion 498. Under sub-section (1). the 
High Court or Court of Session has 
‘got power to direct that any person be 
-admitted to bail or to reduce the bail 
required by a police officer or a Magis- 
trate. Even though the Court of Ses- 
ion may have refused a request in this 
behalf for grant of bail. the High Court 
can be approached for a similar relief. 
Under sub-section (2), again power has 
‘been given to the High Court or Court 
of Session to order the re-arrest -of a 
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person admitted to bail under sub-sec~ 
tion (1). 


18. When the legislature intend 
ed that two authorities should not exer- 
cise jurisdiction on an identical matter, 
it has used appropriate language to that 
effect. For instance. under Section 435 
(1). the Sessions Judge and the District 
Magistrate, in addition to the High 
Court and Sub-Divisional Magistrate, 
have been empowered to call for and 
examine the records of any proceedings 
before any inferior criminal court. 
Though it may appear from sub-section 
(1) that a District Magistrate can be 
moved even after the similar relief has 
been refused by the Sessions Judge or 
vice versa, the position is made clear by 
sub-section (4). That sub-section pro- 
vides that if either the Sessions Judge 
or the District Magistrate has been 
moved, no further application shall be 
entertained by either of them. 
Though under sub-section (1) both of 
them have concurrent power. neverthe~ 
less, sub-section (4) clearly places a res- 
triction on their powers by stating that 
if one of them had been moved, the 
other cannot entertain an application 
for the same purpose. '. 


19. In view of the decisions of 
this Court referred to above. it is not 
necessary for us to refer to the deci- 
sions of the High Courts taking one 
view or the other. From what is stated] 
above it follows that the view of the 
High Court that when once the Magis-| 
trate enquiring into the offence had re- 
fused to grant pardon, the District) 
Magistrate had no jurisdiction to enter- 
tain an application for the same pur- 
pose, is erroneous. 

20. The further question is whe- 
ther the State should have filed a revi- 
sion against the order of the Magistrate 
dated September 27, 1965. refusing to 
grant pardon instead of approaching the 
District Magistrate for the same pur- 
pose. This raises the question whether 
an order refusing to grant pardon is 
revisable? The High Court has taken 
the view that the said order is revis- 
able and that the State, if it was ag- 
grieved. should have filed a revision be- 
fore the Sessions Judge. We have al- 
ready referred to the fact that the first 
respondent had filed a revision before 
the Sessions Court against the order of 
the District Magistrate dated June 1, 1966. 
This revision has been held by the High 
Court to be a proper one. As we have 
held that the District Magistrate has 
got concurrent powers and that he can 
be approached under Section 337 even 
after the Magistrate enquiring into the 
offence has declined to grant pardon, 
the question whether the State should 
have filed a revision against the order 
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of the Magistrate becomes really aca- 
demic. On the view expressed by us, 
the State was justified in approaching 
the District Magistrate even after the 
Magistrate had refused to grant pardon. 


21. However, the question re- 
garding the revisability of an order 
granting pardon arises regarding the 
competency of the revision filed by the 
first respondent before the Sessions 
Court challenging the order of the Dis- 
trict Magistrate dated June 1. 1966. 
section 435, which deals with the power 
to call for records of inferior courts, 
takes in the High Court, Sessions Judge, 
District Magistrate and any Sub-Divi- 
sional Magistrate empowered by the 
State Government in that behalf, The 
power is given to call for and examine 
the records of any proceedings before 
any inferior criminal Court for the pur- 
pose of satisfying itself as to the correct- 
ness, legality or propriety of “any find- 
ing, sentence or order recorded or pas- 
sed. and as to the regularity of any 
‘proceedings of such inferior Court...... di 
In our opinion, an order granting par- 
Idon under Section 337 or 338 is cer- 
tainly an order recorded or passed and 
the revisional court has got jurisdiction 
to consider the correctness. legality or 
propriety of such an orcer. At any 
rate, tender of a pardon is certainiy a 
proceeding of a criminal Court, The 
revising authority can call for the re- 
cords to satisfy itself as to the regula- 
irity of any procceedings of an inferior 
leriminal Court. It should also be noted 
ithat sub-section (1-A) of Section 337 
imposes an obligation on the Magistrate 
‘tendering pardon to record his reasons 
ifor so doing. Whether a revisional autho- 
rity will interfere with the order of an 
inferior criminal Court tendering pardon 
is altogether a different matter. That 
does not mean that a revisional Court 
has no jurisdiction to entertain a revi- 
sion against an order granting pardon. 


22. The decision that has been 
brought ta our notice holding that Sec- 
tion 435 cannot be invoked in the case 
of an order made either under Section 
337 or under Section 338 is that of a 
learned Single Judge of the Delhi High 
Court in M. M. Kochar v. The State, 
AIR 1969 Delhi 21. The learned Judge 
has held that the tender of pardon and 
its acceptance by the person concerned 
is a matter entirely between the court 
and the person to whom pardon is ten- 
dered and that a  co-accused has no 
power to challenge the same, as it is a 
purely executive or administrative ac- 
tion and not a judicial decision. Tender- 
ing of pardon, it is further stated. is 
only an exercise of one of the many 
prerogatives of the sovereign. After 
having held that the High Court’s juris- 
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diction cannot be invoked under Section. 
435. the learned Judge on merits held 
that the tender of pardon was legal, 
23. This decision of the Delhi 
High Court was challenged before this 
Court in Criminal Appeal No, 109 of 
1968. In its judgment dated 16-9-1968 
(SC). this Court on merits agreed with 
the High Court that the tender of pars 
don was proper. The question of the 
mature of the power exercised in grant- 
ing pardon and the other question whe- 
ther an order granting pardon was re- 
visable by a superior court. were. how- 
ever, left open. We have indicated ear- 
lier that an order granting pardon is 
open to revision, but whether the court 
whose powers are invoked for that pur- 
pose will interfere or not. is a matter 
depending upon the circumstances of 
each case. Accordingly we -hold that 
the first respondent’s revision before the 
Sessions Court was competent and - re- 
ject the second contention of Mr. Rana. 


24. Coming to the third conten- 
tion of Mr. Rana it has been held by 
this Court in (1964) 3 SCR 297 = (AIR 


1963 SC 1850) that “a pardon granted. 
bona fide is fully protected by the pro- 
visions of Section 529 of the Crimina? 
Procedure Code’, We have already ex- 
tracted the relevant part of Section 529. 
On the view expressed by us that the 
order of the District Magistrate grant- 
ing pardon is legal and valid, it is not 
necessary for the State to rely on Sec- 
tion 529, clause (g) in this’ case. 

25. In the result the order and 
judgment of the High Court dated Sep- 
tember 11. 1968. in so far as it holds 
that the grant of pardon by the Dis- 
trict Magistrate was illegal are set aside 
and to that extent the appeal is allow- 
ed in part. The order dated June 1, 
1966 of the District Magistrate, Kanpur, 
will stand restored, 

Appeal partly allowed, 
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The State of Haryana, Appellant 
v. Subash Chander Marwaha and 
others, Respondents. 

Civil Appeal No. 534 (N) of 1973, 
D/- 2-5-1973. 

Index Note: — (A) Punjab Civil 
Service (Judicial Branch) Rules (as 
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adopted by Haryana), Part C, R. 10— 
Appointment of Subordinate Judges— 
Existence of vacancies does not give 
legal right te a candidate in select list 
to be appointed to the post. (1973) 1 
Ser. L, R. 823 (Punj & Har) Reversed. 


Brief Note: —- (A) The competi- 
tive examination is for the purpose of 
showing that a particular candidate is 
eligible for consideration, Selection for 
appointment comes later. It is open 
then to the Government to decide how 
many appointments shall be made. 
The mere fact that the candidate’s 
name appear in the list does not entitle 
him to be appointed. (Para 8) 


The only restraint put on the 
power of the Government to make 
appointments of Subordinate Judges 
under R. 10 is that the State Govern- 
ment shall not travel outside the list 
and that the Government shall not 
depart from the ranking given in the 
list. (Para 8) 


Thus by appointing first seven 
persons out of 15 in the list as Subor- 
dinate Judges the Government does 
not infringe any requirements of the 
Rule and no legitimate grievance can 
be made by remaining persons in the 
list that there still are vacancies. The 
unfilled posts do not warrant issue of 
mandamus to an authority. 

(Paras 8, 9) 

Index Note: — (B) Punjab Civil 
Service (Judicial Branch) Rules (as 


adopted by Haryana) Part C, R. 8— 
Government is competent to fix a 
higher score for selection than one 


required for mere eligibility—(1973) 1 
a L. R. 823 (Punj & Har) Revers- 
ed. 


Brief Note: — (B) R. 8 is a step in 
the preparation of a list of eligible 
_ candidates with a minimum qualifica- 
tions who may be considered for ap- 
pointment. There is no constraint on 
the Government fixing a higher score 
of marks for the purpose of selection. 

(Para 10) 

There is, thus, no contravention of 
R. 8 in fixing a minimum standard of 
a score of 55% marks for selection 
under R, 10 (ii), Part C in the interest 
of maintaining high standards of judi- 
cial competence, especially when that 
is the view of the High Court also 
previously intimated to the Govt. 

(Para 10) 


State of Haryana v. Subash Chander (Palekar J.) [Prs. 1-2} S. C. 2217 


Cases Referred: Chronological Paras 
AIR 1962 SC 1210=(1962) 2 Supp 
SCR 144, Dr. Rai Shivendra 
Bahadur v. Governing Body 
of the Nalanda College 


The following Judgment of the 
Court was delivered by 


PALEKAR, J.:-— This is an appeat 
by special leave from an order of the 
High Court of Punjab and Haryane 
dated 31-1-1973 passed in Civil Writ 
No. 1541 of 1972. That was a Writ Peti- 
tion filed by respondents 1 to 3 fora 
mandamus. The petition was allowed 
and by its judgment the High Court. 
issued a mandamus to the appellant to. 
select respondents 1 to 3 under R. 10: 
(ii) of Part C of the Punjab Civil 
Service (Judicial Branch) Rules: 
so that their names are brought on 
the High Court Register for appoint- 
ment as Subordinate Judges in the 
Haryana State. The aforesaid rules 
had been adopted by the Haryana 


State after bifurcation. 
> 


2. On 3-2-1970 an advertise- 
ment was published in the Gov- 
ernment Gazette to the effect that the 
Haryana Public Service Commission 
will hold an examination for recruit- 
ment of candidates for 15 vacancies in 
the Haryana Civil Service (Judicial 
Branch). In response to the advertise- 
ment a number of candidates appeared 
for the examination held in November 
1970. The result of the competitive 
examination was declared and publish- 
ed ‘in the Haryana Government Ga- 
zette on April 6, 1971. It was a list 
of 40 candidates who obtained 45% or 


more marks in the examination. The 
State Government which is the ap- 
pointing authority made seven ap- 


pointments in the serial order of the 
list according to merit. Respondents 
who ranked 8, 9 and 13 respectively 
in, that list did not get an order of 
appointment although there were va- 
cancies. The reason for not making the 
appointments was that in the view of 
the State Government, which was the 
same as that of the High Court pre- 
viously intimated to the State Gov- 
ernment candidates getting less than 
55% of marks in the examination 
should not be appointed as Subordi-~ 
nate Judges in the interest of main- 
taining high-standards of competence 
in Judicial Service. Respondents 1 to 
3 who expected to be appointed filed . 
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the petition claiming that since there 
‘were 15 vacancies and they had the 
necessary qualifications -for appoint- 
ment the State Government was not 
entitled to pick and choose only seven 
out of them for appointment, because 
to do so would be to prescribe a 
standard which was not contemplated 
by the rules but was against them. 
The appellant, on the other hard, con- 
tended that the rules did not oblige 
them to. fill in all the vacancies and 
it was open to them (the Government) 
to appoint the first seven candidates 
from the list in the interest of main- 
taining high-standards. There was no 
question of picking and choosing. The 
rules did not prevent the State from 
deciding at the time of selection from 
the list, the minimum number of 
marks that a selected candidate should 
‘score for the purpose of an appoint- 
ment. The High Court agreed with 
the contention of the State that mere- 
ly because the advertisement was for 
filling 15 vacancies, the first .15 
‘candidates in the list had no right to 
be appointed in the posts but held that 
as long as there are requisite number 
of vacancies unfilled and qualified 
‘candidates were available, those can- 
‘didates had a legal right to be selected 
under Rule 10 of Part C of the 
Rules. In the view of the High Court 
‘the State Government was not entitl- 
ed to impose a new standard of 55% 
of marks for selection as that was 
‘against the rule which provided for 
a minimum of 45%. 


3. It is contended on behalf of 
the appellant that the above finding 
against the State was erroneous. The 
Submission was that under the rules 
the minimum of 45% was an element 
to be considered for the eligibility of 
‘a candidate for selection and that while 
making the actual appointment by 
selection the State Government, in 
‘the interest of maintaining high-~stan- 
dards of “‘udicial competence, were rot 
prevented from fixing a minimum 
standard of a score of 55% marks, es- 
pecially, as that was the view of the 
‘High Court also previously intimated 
to them. In our view that submission 
is correct. 


A, Elaborate rules were framed 
by the Punjab Government in 1951 
for the purpose of recruitment of 
‘subordinate Judges -to the Punjab 


A. R. 


Civil Service (Judicial Branch). After 
the bifurcation of the Punjab State 
these rules applied to the State of 
Haryana and the same have been pu- 
blished by the Government cf Haryana 
with appropriate amendments. Part A 
of these rules deals with general quali- 
fications. Part B deals with the pre- 
paration and submission of rolls of 
those who are qualified under Part-A. 
Those who are on these rolls prepared 
by the District Judges become eligible 
for appearing in a written examina- 
tion held -by the Punjab Public Ser- 
vice ‘Commission. The rules with re- 
gard to this examination are in Part C. 
Rule 4 thereof provides that “the 
examination papers shall be set 
marks awarded by examiners who will 
be appointed by the Punjab Public 
Service Commission.” Rule 8, whichis 
important, is as follows: “No candi- 
date shall be considered to have qua- 
lified unless he obtains 45 per cent 
marks in the aggregate of all the 
papers and at least 33 per cent marks 
in the language paper, that is, Hindi 
(in Devnagri script)”. As we shall see 
immediately the final selection de- 
pends entirely on this examination. 
Apart from this examination there is 
no other hurdle except that of medical 
examination to be passed by the can- 
didate. No oral interview is prescribed. 
Rule 10 is as follows: 


(i) The result of the examination 
will be published in the Punjab Gov- 
ernment Gazette. 


(ii) Candidates will be selected 
for appointment strictly in the order 
in which they have been placed by 
the Punjab Service Commission in 
the list of those who have qualified 
ünder rule OS earsisrserri z l 


It will be seen from this that the fun- 
ction under the rules given to the 
Punjab Public Service Commission was 
to hold the examination and then pre- 
pare a list strictly in accordance with 
merit on the basis of the marks recei-- 
ved in the examination and this list 
was to be published in the Punjab 
Government Gazette. Thus it became 
public property and every candidate 
would know having regard to the va- 
cancies whether he is likely to be ap- 
pointed. 


5. The list is of great import- 
ance. There could be no departure 
from the list either by the Public Ser- 
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vice Commission, the High Court or 
the State Government. This will be 
seen from Part D which relates to ap- 
‘ointments. Rule 1 in this part pro- 
vides that “the names of candidates 
selected by Government for appoint- 
ment as Subordinate Judges under 
Rules 10 and 11 of Part C shall be 
entered on the High Court Register 
in the order of their selection.” Rule 
10 (ii) in Part C referred to earlier 
stated that the “candidates will be 
selected for appointment” and rule 1 
in Part D says “that the selection was 
by Government for appointment”. 
Reading the two together it is clear 
that Government was bound to make 
the selection strictly in the order in 
which the names were mentioned by 
the Public Service Commission in the 
list and this selection was for the 
specific purpose of making appoint- 
ments. There is no question of the 
High Court making any recommenda- 
tions. Once the State Government 
has selected the names of the candi- 
‘dates strictly in accordance with the 
list, such selection for appointment is 
intimated to the High Court and the 
candidates so selected by Government 
for appointment are to be entered by 
the High Court in a Register in the 
erder of the selection. Obviously the 
Register is to be kept by the High 
‘Court because the High Court knows 
in its administrative capacity what 
‘vacancies have occurred and which are 
the courts to which the appointments 
have to be made. The Service Rules 
have been made in consultation with 
the Public Service Commission and 
the High Court and, therefore, they 
are binding on all. They show that the 
examination is the final test, apart 
from medical examination as per rule 
11 in Part C for a candidate’s appoint- 
ment to the post of the Subordinate 
Judge and once the list is prepared 
by the Public Service Commission 
strictly in order of merit, neither the 
Public Service Commission nor the 
State nor the High Court can depart 
from the order of merit given in the 
list except where reservations have 
been made in favour of backward 
classes and Scheduled castes and tri- 
bes in accordance with rule 10 (ii). 


6. In the present case it ap- 
pears that about 40 candidates: had 
passed the examination with the mini- 


State of Haryana v. Subash Chander (Palekar J.) [Prs. 5-6] S. C. 2219 


mum score of 45 per cent. Their names 
were published in the Government 
Gazette as required by Rule 10 (1) 
already referred to. It is not disputed 
that the mere entry in this list of the 
name ofacandidate doesnot give him 
the right to be appointed. The adver- 
tisement that there are 15 vacancies 
to be filled does not also give him a 
right to be appointed. It may happen 
that the Government for financial or 
other administrative reasons may not 
fill up any vacancies. In such a case 
the candidates, even the first in the 
list, will not have a right to be ap- 
pointed. The list is merely to help the 
tate Government in making the ap- 
pointments showing which candidates 
have the minimum qualifications under 
the Rules. The stage for selection for 
appointment comes thereafter, and it 
is not disputed that under the Con- 
stitution it is the State Government 
alone which can make the appoint- 
ments. The High Court does not come 
into the picture for recommending any 
particular candidate. After the State 
Government have taken a decision as 
to which of the candidates in accord- 
ance with the list should be appointed, 


the list of selected candidates for ap- 


pointment is forwarded to the 
Court and the 
will have to 


High 

High Court then 
enter such candi- 
dates on a Register | maintained 
by it. When vacancies are to be filled 
the High Court will send in the names 
of the candidates in accordance with 
the select list and in the order they 
have been placed in that list for ap- 
pointment in the vacancies The High 
Court, therefore, plays no part except 
to suggest to the Government who in 
accordance with the select list is to 
be appointed in a particular vacancy. 
It appears that in the present case the 
Public Service Commission had sent 
up the rolls of the first 15 candidates 
because the Commission had been in- 
formed that there are 15- vacancies. 
The High Court also in its routine 
course had sent up the first 15 names 
to the Government for appointment. 
Thereupon the Chief Secretary to 
Government, Haryana wrote to the 
Registrar of the High Count on May 
4, 1971 as follows: l 


“I am directed to refer to . Har- 
yana Government endst. No. 1678-1GS 
II-71/3802, dated the 22nd April, 1971, 


r 
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on the subject noted above, and to 
say that after careful consideration of 
the recommendations ct the Punjab 
and Haryana High Court for appoint- 
ment of first fifteen candidates to the 
Haryana Civil Service (Judicial 
Branch), the State Government have 
taken the view that it would be ap- 
propriate that only the first seven 
candidates should be appointed to the 
Haryana Civil Service (Judicial 
Branch) and a notification has been 
issued accordingly. The reason is that 
in the opinion of the State Govern- 
ment, cnly those candidates who ob- 
tained 55% or more marks in the Har- 
yana Civil Service (Judicial Branch) 
Examination, should be appointed as 
that will serve to maintain a minimum 
standard in the appointments to the 
service. It may be mentioned that 
the last candidate appointed against 
unreserved vacancies out of the merit 
list prepared on the basis of the Har- 
yana Civil Service (Judicial Branch) 
Examination held in May, 1969, secur- 
ed 55.67% marks. 


The State Government have also re- 
ceived information that the Punjab 
and Haryana High Court themselves 
recommended to the Punjab Govern- 
ment that in respect of P.C.S. (Judi- 
cial Branch) Examination held in 1970, 
candidates securing 55% marks or 
more should be appointed against un- 
reserved vacancies. Thus, the decision 
taken ky Haryana Government is in 
line with the recommendations which 
the High Court made to the Punjab 
Government regarding recruitment to 
the P.C.S. (Judicial Branch) on the 
basis of the Examination held in 1970, 
and a similar policy in both the cases 
would be desirable for obvious rea- 
sons.” 

7. This will clearly go to show 
that the High Court itself had re- 
commended earlier to the Punjab Gov- 
ernment that only candidates securing 
55% marks or more should be appoint- 
ed as Subordinate Judges and the 
Haryana Government in.the interest 
of maintaining high-standards in the 
service had agreed with that opinion. 
This was entirely in the interest of 
judicial administration. 


8. 
low the reasoning of the High Court 
in this case. It agrees that the adver- 


f. 


It is rather difficult to fol- “ 


7 


tisement mentioning 15 vacancies did 
not give a right to any candidate to 
be appointed to the post of a Subor- 
dinate Judge. Even so it somehow 
persuaded itself to spell out a right 
in the candidates because in fact there 


were 15 vacancies. At one place it was. 


stated “so long as there are the num- 
ber of vacancies to be filled in and 
there are qualified candidates in the 
list forwarded by the Public Service 
Commission along with their Rolls, 
they have got a legal right to be sele- 
ected under Rule 10 (ii) in Part ‘C’.” 
One fails to see how the existence of 
vacancies gives a legal right to a can- 


didate to be selected for appointment. | 


The examination is for the purpose 
of showing that a particular candidate 
is eligible for consideration. 
selection for appointment comes later. 
It is open then to the Government to 
decide how many appointments shall 
be made. The mere fact that a candi- 
date’s name appears in the list will not 
entitle him to a mandamus that he 
be appointed. Indeed, if the State 
Government while making the selec- 
tion for appointment had departed 
from the ranking given in the list, 
there would have been a legitimate 
grievance on the ground that the State 
Government had departed from the 
rules in this respect. The true effect 
of Rule 10 in Part C is that if and 
when the State Government propose 
to make appointments of Subordinate 
Judges the State Government (i) shall 
not make such appointments by tra- 
velling outside the list and (ii) shall 
make the selection for appointments 
strictly in the order the candidates 
have been placed in the list published 
in the Government Gazette. In the 
present case neither of these two re- 
quirements is infringed by the Gov- 
ernment. They have appointed the 
first seven persons in the list as Subor- 
dinate Judges. Apart from these con- 
straints on the power to make the 


appointments, rule 10 does not impose 


any other constraint. There is no con- 
straint that the Government shall 
make an appointment of a Subordinate 
Judge either because there are vacan- 
cles or because a list of candidates 


has been prepared and is in existence.! 


9. It must be remembered that 
the petition is for a mandamus. This 
court has pointed out in Dr. Rai Shi- 


Thet 
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vendza Bahadur v. The Governing 
Body of the Nalanda College, 1962 (2) 
Supp SCR 144=(AIR 1962 SC 1210), 
that in order that mandamus may issue 
to compel an authority to do some~ 
thing, it must be shown that the sta- 
tute imposes a legal duty on that au- 
thority and the aggrieved party has 
a legal right under the statute to en- 
force its performance. Since there is 
no legal duty on the State Govern- 
ment to appoint all the 15 persons who 
are in the list and the petitioners have 
no legal right under the rules to en- 
force its performance the petition is 
clearly misconceived. 


10. It was, however, contended 
by Dr. Singhvi on behalf of the res- 
pondents that since rule 8 of Part C 
makes candidates who obtained 45 per 
cent or more in the competitive exa- 


mination eligible for appointment, the . 


State Government had no right to in- 
troduce a new rule by which they can 
restrict the appointments to only those 
who have scored not less than 55%. It 
is contended that the State Govern- 
ment have acted arbitrarily in fixing 
55 per cent as the minimum for selec- 
tion and this is contrary to the rule 
„referred to above. The argument has 
no force. Rule 8 is a step in’ the pre- 
paration of a list of eligible candidates 
with minimum qualifications who may 
be considered for appointment. The 
list is prepared in order of merit. The 
one higher in rank is deemed to be 
mere meritorious than the one who 
is lower in rank. It could never be 
said that one who tops the list is equal 
in merit to the one who is at the bot- 
tom of the list. Except that they aré 
all mentioned in one list, each one of 
them stands on a separate level of 
competence as compared with another. 
{That is why Rule 10 (ii), Part C speaks 
of “selection for appointment”, Even 
as there is no constraint on the State 
Government in respect of the number 
of appointments to be made, there is 
jine constraint on the Government fixing 
a higher score of marks for the purpose 
of selection. In a case where appoint- 
ments are made by selection from a 
number of eligible candidates it is 
japen to the Government with a view 
to maintain high-standards of compe- 
tence to fix a score which is much 
higher than the one required for mere 
eligibility. As shown in the letter of 
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the Chief Secretary already referred 
to, they fixed a minimum of 55% for 
selection as they had done on a previ- 
ous occasion. There is nothing arbi- 
trary in fixing the score of 55% for 
the purpose of selection, because that 
was the view of the High Court also 
previously intimated to the Punjab 
Government on which the Haryana 
Government thought fit to act. That 
the Punjab Government later on fixed 
a lower score is no reason for 
the Haryana Government to change 
their mind. This is essentially a 
matter of administrative policy and 
if the Haryana State Government think 
that in the interest of judicial compe- 
tence persons securing less than 55% 
of marks in the competitive examina- 
tion should not be selected for appoint- 
ment, those who get less than 55% 
have no right to claim that the selec- 
tions be made of also those candidates 
who obtained less than the minimum 
fixed by the State Government. In 
our view the High Court was in error 
in thinking that the State Government 
had somehow contravened Rule 8 of 
Part C, 

11. The appeal must, therefore, 
be allowed and the order passed by 
the High Court set aside. There shall 
be no order as to costs. 


Appeal allowed. 
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(From: Punjab) 
K. K. MATHEW AND I. D. DUA, JJ. 


Amar Singh, Appellant v. State of 
Haryana, Respondent. 


Criminal Appeal No. 30 of 1973, 
D/- 26-4-1973. 


Index Note: — (A) Evidence — 
Appreciation of — Murder case — 
Interested witness — Credibility. 

Brief Note: — (A) Non-examina- 


tion of disinterested neighbours resid- 
ing near the place of occurrence is no 
ground for disbelieving the eye-wit- 
nesses even though they are related to 
or interested in the complainant when 
there is no evidence to show that any 
person other than the eye-witnesses 
saw the occurrence. (Para 8) 


Index Note: — (B) Penal Code, 
S. 302—Charge ‘under S. 302 read with 
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S. 149—Conviction under S. 302 read 
with S. 34—Legality. (X-Ref: Ss. 34, 
149). k 

Brief Note: — (B) Conviction of 
an accused under S. 302 read with Sec- 
tion 34 though charged under 5, 302 
read with S. 149 is not illegal when 
the facts proved and evidence adduced 
would have been the same if the ac- 
cused had been charged under S. 302 
-read with S. 34. In such a case failure 
to charge the accused under 5. 34 can- 
not result in any prejudice. AIR 1954 
SC 204 Followed; Decision of Punjab 
and Haryana High Court, Affirmed. 

(Paras 11, 13, 14) 

Cases Referred: Chronological Paras 
AIR 1954 SC 204=1954 SCR 904 
1954 Cri LJ 580, Karnail Singh 

v. State of Punjab 12 

The Judgment of the Court was 
deliverec by 

MATHEW, J.:— This is an appeal, 
by special leave, against the judgment 
of the High Court of Punjab and Har- 
yana confirming the conviction of the 
appellant of an offence under 5. 302 
read with S. 34 of the LP.C. and im- 
posing tne sentence of imprisonment 
for life for the offence by the Ses- 
sions Judge, Hissar. 

2. The prosecution case was as 
follows. On 4-9-1969 at about 5 P.M. 
Thandu Ram of village Sabarwas was 
going. out of his house and when he 
reached near the Chabutra of Gopal, he 
saw Girdhari Nirab and. asked him to 
tell as to when his turn of water 
would commence. Girdhari replied 
that he would tell about that shortly 
and went towards his house. Bhallu 
and Kurra, having lathis with them 
came from the back side of Thandu 
Ram and gave one lathi blow each to 
him (Thandu Ram).-.They also tried to 
drag Thandu Ram but Mool Chand 
(PW-4) came there and saved him. At 
that time, the appellant and Hari 
Singh were sitting on the chabutra in 
front of their house along with Ram 
Sarup. The appellant was armed with 
Jaili and Hari Singh with a gun which 
belonged to Ram Sarup. The appel- 
lant and Hari Singh shouted to Bhallu 
and Kurra to drag Thandu Ram to 
that place. Kurra and Bhallu dragged 
Thandu Ram for 2/3 karams. At that 
time Biru and Bhana reached there. 
Mool Chand, Biru and Bhana inter- 
vened and prevented Kurra and Bhal- 
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lu from dragging Thandu Ram fur- 
ther. The appellant and Hari Singh, 


followed by Ram Sarup, came towards- 


Thandu Ram and when they were at 
a distance of 5/6 karams, the appel- 
lant exhorted Hari Singh to shoot at. 
Thandu Ram. Hari Singh thereupon 
fired at Thandu Ram but by that time 
Thandu Ram’s daughter Mst. Indro 
came there and the shot hit her. Mst. 
Indro, on receipt of the shot fell down. 
The appellant again exhorted Hari 
singh to fire at Thandu Ram because 
the first shot did not hit Thandu Ram. 
and when Hari Singh tried to reload 
the gun, Mool Chand snatched the gun 
from him. The appellant aimed his. 
Jaili towards Mool Chand but he 
warded it off by the gun in his hands 
which was broken as a result of the 
blow. Ram Sarup tried to snatch the 
gun from Mool Chand butin the mean- 
time, Ram Chander, son of Thandu 
Ram came there and gave a lathi 
blow on the head of Ram Sarup: The 
appellants, Hari Singh, Ram Sarup, 
Kurra and Bhallu then went towards 
the house of appellant. Thandu Ram 
and others brought Mst. Indro to the 
house. She was alive at that time. The 
injuries of Indro were bandaged. No 
arrangement for the conveyance to 
take her to the hospital could be 
made. Indro died at 7.30 P.M. 


3. After the death of Mst. In- 
dro, Thandu Ram left for the police 
station and lodged the first informa- 
tion report at 2 A.M. which was 
recorded by Rameshar Dass, S.H.O., 
P. S. Bhuna. The Sub-Inspector ac- 
companied by Thandu Ram came to 
the spot at 5 A.M. He found the dead 
body of Mst. Indro lying at the house 
of Thandu Ram. He prepared the in- 
quest report and sent the dead body 
for post-mortem examination. Thandu 
Ram also produced the gun and the 
cartridge (empty) before the Sub-Ins- 
pector who took them into possession. 
Rameshwar Dass, S. I. arrested the 
accused: on September 12, 1969, from 
near the village Kumharia, and after 
the usual investigation, the accused 
were challaned. 


4. On the basis of the evidence 
ofthe witnesses, the trial Court found 
that the following facts were esta- 
blished. Ram Chander (PW-10) is the 
son of Thandu Ram (PW-3) and Biru 
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(PW-5) is the son of Jot Ram brother 
of Ram Lal who was the grand-father 
of Thandu, Mool Chand (PW-4) is the 
great-grandson of Dilsukh brother of 
Ram Lal and Jot Ram. About 11/2 
years prior to the date of the occur- 
rence, Duli Chand and Risal Singh, 
sons of Thandu Ram who were in 
army service had purchased land in 
village Sabarwas for Rs. 35,000/- and 
at the time of the purchase, the land 
was under the cultivating possession of 
Hunta father of Kurra accused. Duli 
Chand and Risal Singh had made an 
application for ejectment of Hunta in 
the revenue Court and this , applica- 
tion was pending at the time of the 
occurrence. On August 26, 1969, the 
appellant, Hari Singh, Kurra and 
Bhallu along with Hunta and Chhalu 
father of Bhallu were challaned under 
S.. 107/150 Cr. P. C. and on the same 
day Thandu Ram, one Neki and three 
other persons were challaned under 
S. 107/150 Cr.P.C. and these cases 
were pending at the time of the oc- 
currence. Thandu Ram had filed a 
complaint against the appellant, Hari 
Singh, Kurra and his father Hunta 
and Bhallu and his father Chhelu for 
causing injuries to his son Duli Chand 
which was also pending. Duli Chand 
and Ram Chander, sons of Thandu 
Ram and others were also challaned 
for causing injuries to the appellant 
before the occurrence and that case 
was still pending. 


5. These circumstances, ac- 
cording to the trial Court, proved that 
there was enmity between Thandu 
Ram and the accused. 


6. As regards the occurrence, 
the findings of the trial Court were: 
Hari Singh and the appellant were 
sitting in front of their house when 
Kurra and Bhallu gave one lathi blow 
each to Thandu Ram. They shouted 
to them to drag Thandu Ram towards 
them and apparently, the intention of 
both of them was to give him further 
blows. Since Thandu Ram was not al- 
lowed to be dragged by Mool Chand, 
Biru and Bhana, both Amar Singh, 
the appellant and Hari Singh came 
followed by Ram Sarup in that direc- 
tion. At that time Hari Singh was 
armed with a gun which belonged to 
‘Ram Sarup and the appellant with 
aJaili. The appellant shoutedto Hari 
Singh that he should fire at Thandu 
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Ram. Hari Singh fired the gun which 
unluckily hit Indro who happened to 
come there on hearing the shout, The 
appellant did not stop there. He again: 
incited Hari Singh to make another 
shot at Thandu Ram. But before Hari 
Singh could shoot, the gun was snat- 
ched away from the hand of Hari 
Singh by Mool Chand. Then the appel- 
lant aimed his Jaili towards Mool 


Chand but he warded it off by the 


gun which was broken as a result of 
the blow. 

7. The High Court, in appeal, 
after discussing the evidence, confirm- 
ed these findings. 

8. Counsel for the appellant, 
contended that all the material wit-f 
nesses examined in the case were 
either related to Thandu Ram or in- 
terested in him and the disinterested 
neighbours who had seen the occur- 
rence were not examined. There is nc|_ 


evidence that any person other than 


PWs. 3, 4 and 5 saw the occurrence. 
PWs. 3, 4 and 5 have been believed 
by the trial Court as well as by the 
High Court. We see no force in the 
contention that because neighbours 
residing near the place of occurrence 
have not been examined therefore 
these witnesses should not have beer! 
believed. 

9. In this connection it may 
be noted that Hari Singh filed a peti- 
tion for leave to appeal to this Court. 
That was dismissed. It would be in-- 
congruous if the Court were to come- 
to the conclusion that the occurrence 
did not take place as stated by the 
prosecution witnesses. 

19. The acts of the appellant 
spoken to by PWs. 3, 4 and 5 would 
clearly show that he had common in- 
tention with Hari Singh to commit 
the murder of Thandu Ram with whom 
they were on enimical terms. If the 
appellant had only shouted lalkar, 
probably it would have been difficult 
to sustain the conviction. But the part 
played by him in the incident as found 
by the High Court would clearly indi- 
cate that he was guilty of the offence 
under S5. 302 read with S. 34. 

11. Counsel for the appellant 
submitted that the charge against the 
appellant was under S. 302 read witl 
S. 149 and therefore, his convictior 
under S. 302 read with S. 34 was il- 
legal. We do not think that there is 
any substance in this contention. 
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12. . In Karnail Singh v. State 
of Punjab, 1954*SCR 904 = (AIR 1954 
SC 204) Venkatarama Ayyar, J., speak- 
ing for the Court, held: 
aah it is true that there is sub- 
stantial difference between the two 
sections but they also to some extent 
overlap and it is a question to be de- 
termined on the facts of each case 
whether the charge under S. 149 over- 
laps the ground covered by 5. 34. If 
the common object which is the sub- 
ject matter of the charge under 5. 149 
does not necessarily- involve a com- 
mon intention, then the substitution of 
S. 34 for S. 149 might result in pre- 
judice to the accused and ought not 
therefore be permitted. But if the 
facts to be proved and the evidence to 
be adduced with reference to the 
charge under S. 149 would be the 
same if the charge were under S. 34, 
then the failure to charge the accused 
under S. 34 could not result in any 
prejudice and in such cases the sub- 
stitution of S. 34 for S. 149 must be 
held to be a formal matter. There is 
no such broad proposition of law that 
there can be no recourse to 5. 34 
‘when the charge is only under S. 149. 


“Whether such recourse can be 
had or not must depend on the facts 
of each case.” 


13. The findings of the trial 
Court as confirmed by the High Court 
{would clearly show that the appellant 
had the common intention. The facts 
proved and the evidence adduced 
would have been the same if the ap- 
pellant had been charged under Sec- 
tion 302 read with S. 34 and we do 
not see how the appellant was pre- 
judiced. 

14. We have no hesitation in 
holding that the High Court was right 
in its conclusion that, as the appellant 
had common intention with Hari Singh 
to murder Thandu Ram. there was no 
{illegality in convicting him under Sec- 
tion 302 read with S. 34. 


15. The appeal is dismissed. 
Appeal dismissed. 
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AIR. 1973° SUPREME COURT 2224 
` (V 60 C 368) 
(From: Industrial Tribunal Rajasthan) 


A. N. GROVER AND C. A. VAIDIA- 
LINGAM, JJ. 


M/s. Podar Mills Ltd., Appellant 
v. Bhagwan Singh and another, Res- 
pondents. 

Civil Appeal No. 2084 of 1968, D/- 
29-4-1973. 


Index Note:— (A) Industrial Dis- 
putes Act (1947), S. 33 (2) (b) Proviso 
— Application under, for approval of 
action taken by management — In ab- 
sence of any satisfactory proof as to 
payment of one month’s wages to the 
dismissed employee, approval cannot 
be accorded. (Para 8) 


The following Judgment of the 
Court was delivered by 


GROVER, J.:— This is an appeal 
by special leave from an order of the 
Industrial Tribunal, Rajasthan, dis- 
missing the application of the appel- 
lant mills under S. 33 (2) (b) of the 
Industrial Disputes Act, 1947, herein- 
after called the ‘Act’, and refusing to 
accord approval to the dismissal of the 
workmen concerned. 


2: On the 18th December, 1947, 
the respondents workmen were charge- 
sheeted for certain acts of misconduct. 
Since they were not available for ser- 
vice, copies of the charge-sheet were 
forwarded to their addresses by regis- 
tered post on December 20, 1967. The 
copies were also affixed on the notice 
koard of the mills. The charge-sheet 
posted to respondent 1 was returned 
undelivered on or about the 24th De- 
cember 1967. However, the charge- 
sheet, which was sent by registered 
post to the other respondent, was de- 
livered to him on December 23, 1967. 
On that very day, letters were issued 
to the respondents fixing the date of 
enquiry on the 30th December 1967. 
Copies of those letters were posted on 
the notice board, and the mills also -> 
published in a local daily newspaper 
‘“"Rashtradoot” in its issue of Decem- 
ber 24, 1967, a notice to the respon- 
dents, informing them that the enquiry 
would be held on December 30, 1967, 
with regard to the charges preferred 
against them. Notices were also sent 
by registered post to their addresses 
which were returned undelivered. The 
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respondents did not present themselves 
for enquiry before the enquiry officer 
who proceeded to hold it in their ab- 
sence on December 30, 1967. The en- 
quiry officer submitted his report on 
December 31, 1967. That report was 
considered by the manager of the 
mills, and he passed an order, direct- 
ing the dismissal of the respondents. 
Pursuant to the order of the manager, 
dismissal orders were issued to the 
respondents on January 4, 1968, by 
registered post. These letters were, 
however, returned undelivered on 
January 8,1968. On January 8, 1968 
the appellant-mills forwarded an ap- 
plication under S. 33 (2) (b) of the Act 
to the Industrial Tribunal for approval 
of the action. That application was dis- 
missed. 


3. In the application, which 
was filed under S. 33 (2) (b) of the 
Act, after setting out some of the facts 
that have been already mentioned, it 
was stated in para 11 that a voucher 
for an amount equivalent to each of 
the opposite party’s one month’s wa- 
ges had been sent along with the dis- 
missal order under cl. (b) of sub-sec- 
tion (2) of S. 33 of the Act. The work- 
men filed a written statement raising 
some preliminary objections, but in 
para 3 of the written statement, it 
was alleged by them that the so-call- 
ed enquiry was completed on Decem- 
ber 30, 1967, and the report was sub- 
mitted on the same day. Thereupon 
the workmen were ordered to be dis- 
missed with immediate effect on Janu- 
ary 4, 1968. The application for ap- 
proval of the dismissal of the work- 
men was made before the Tribunal on 
January 25, 1968 and one month’s 
wages as required under the Act, were 
given to the workmen only on Fe- 
bruary 2, 1968. Thus the appellant 
mills had failed to carry out the man- 
datory provisions of S. 33 (2) (b) of 
the Act. It is unnecessary to refer to 
the pleas taken on other matters. 


4, A rejoinder was filed by 
the mills and it is necessary to set out 
the reply to para 3 of the written 
statement of the workmen: 

“That the contents of para 3 are 
not admitted as stated. It may be 
mentioned here that the workmen 
were served with the dismissal order 
and the acknowledgment due form 
was received by the mills on 8-1-1968 
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and along with the dismissal order the 
workman was also given pay slip au- 
thorising him to collect one month's 
notice wages from the cashier of the 
company. An application for the 
approval of the order of dis- 
missal. was submitted before the 
Hon’ble court on 8-1-1968. It is whol- 
ly incorrect that the workman was 
ordered to be dismissed with effect 
from 4-1-68, or that the application 
for the approval of the dismissal of 
the workman was made before the 
Hon’ble Tribunal on 25-1-1968. The 
question of the workman collecting 
one month’s wages on 2-2-1968 is 
wholly immaterial. It may be men- 
tioned that the workman was intima- 
ted on the date on which the dismissal 
order was served to collect his dues 
from the cashier. It was his outlook 
as to when he collects the amount. His 
delay in collecting the amount can 
have possibly no bearing in this case. 
It may be further mentioned that the 
application was submitted on 8-1-1968 
and subsequently for the supply of 
some further information the office of 
the Tribunal put a note thereon.” 


5. The Tribunal observed that 
there was nothing in the application 
for approval to show why the milis 
had delayed the making of that ap- 
plication. The only contention of the 
mills was that since the order could 
not be effective until served on the 
workmen, they moved the applica- 
tion simultaneously with the service 
of the order on them i.e. on the 8th 
January 1968. This contention, how- 
ever, was repelled by the Tribunal, 
after referring to certain decisions, in- 
cluding the decisions of this court. 


6. Before us, the learned coun- 
sel for the mills took up a position 
which is not consistent with the plead- 
ings. It has been contended that al- 
though service of the registered let- 
ters, which were sent on January 4, 
1968. to the  respondent-workmen 
could not be served on them, the res- 
pondents came to the mills on Janu- 
ary 8, 1968 when they were actually 
served and they received the amount of 
one month’s pay. This contention ap- 
pears to be based on what is stated in 
para 5 of the petition for special leave, 
which is reproduced below: 

“Pursuant to the order of the 
Manager, dismissal orders against the 
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respondénts were issued on 4th Janu- 
ary 1968. Since the respondents were 
not available to the mills for personal 
service of the dismissal orders, the 
orders were forwarded to them by 
registered post A. D. on 5th January 
1968. The registered cover containing 
the dismissal order in respect of res- 
pondent No. 1 wasreturned undeliver- 
ed on 8th January 1968. However, res- 
pondent No.1 could be personally ser- 
ved with the dismissal order on 8th 
January 1968 at the mills and along 
with the dismissal order he was also 
given a pay slip authorising him to 
collect forthwith one month’s notice 
pay from the cashier. The res- 
pondent No. 1 has, subsequently, col- 
lected his notice pay. So far as res- 
pondent Wo. 2 was concerned, the 
registered cover containing the dis- 
missal order was returned undeliver- 
ed on 8th January 1968. However, res- 
pondent No. 2 could be personally ser- 
ved with dismissal order on 8th Janu- 
ary 1968 and with the dismissal order 
he was given pay slip authoris- 
ing him to collect notice pay 
from the cashier. The respondent No. 2 
subsequently collected the notice pay 
and his other dues and the aforesaid 
amount were received by the respon- 
dents Nos. 1 and 2 herein without any 
protest”. 


ds It appears to us that the 
pleadings of the appellant mills were 
highly defective and did not contain 
any averment which would support 
the case now sought to be made out. 
The facts stated in paragraph 5 are 
entirely different from what was sta- 
ted either in the application or in the 
rejoinder before the tribunal. As a 
matter of fact, if the workmen were 
served on the 8th and had received 
their wages simultaneously, as stated 
in para 5 of the special leave petition, 
there is no reason or justification why 
those facts should not have been sta- 
ted in the application filed for obtain- 
ing the approval of the tribunal. 


8. When the appeal was origi- 
nally heard by us learned counsel for 
the appellant invited our attention to 
certain documents which, according to 
him, establish that the service was 
effected on January 8, 1968 on the 
workmen concerned of the order of 
dismissal and that they were paid their 


wages on that very date as stated in 
para 5 of the special leave petition. We 
were of the view that these documents 
could not be relied upon as there was 
nothing to indicate that they had been 
admitted into evidence. After the hear- 
ing but before the announcement of 
the judgment a petition was moved 
inviting our attention to certain ad- 
missions made in the affidavit filed 
on behalf of the respondents which was 
part of the record of this court. In 
that affidavit it was admitted in para- 
graph 8 that the respondents had been 
served with the dismissal orders out- 
side the mills’ gate on the evening of 
January 8, 1968 by the chowkidar of 
the mills. Even if that be so, there is 
no admission in the said affidavit that 
the wages were also paid on that day. 
It is apparent that the case now sought 
to be made out on the basis of what 
was stated in para 5 of the special 
leave petition is quite different from 
the one which is to be found in the 
pleadings. We are unable to hold that 
there is any satisfactory proof that 
the wages were also paid to the res- 
pondent in accordance with the re- 
quirement of proviso to S. 33 (2) (b) of 
the Act. The point of law which was 
considered by the tribunal and which 
has been reagitated before us need not 
be decided in the above circumstan- 
ces. As one of the essential require- 
ments of the proviso to S. 33 (2) (b) 
of the Act was not satisfied the order 
of the Tribunal must be upheld though 
on different grounds. 


9. The appeal fails and it is 
dismissed with costs. 
Appeal dismissed. 


AIR 1973 SUPREME COURT 2226 
(V 60 C 369) 
(From: Allahabad) 
K. S. HEGDE AND H. R. 
KHANNA, JJ. 

M/s. Haji Lal Mohd. Biri Works, 
Allahabad, Appellant v. The State of 
U. P. and others, Respondents. 

Civil Appeal No. 543 (NT) of 1970, 
D/- 23-4-1973. 

Index Notes — (A) U. P. Sales 
Tax Act (15 of 1948), S. 8 (1-A)—Re- 
covery of interest under—Making an 
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assessment order and! issuing a notice 
of demand not necessary. 


Brief Note:—(A) There is nothing 
in the Act to warrant making of 
another assessment order regarding 
the amount of interest or issuing a 
demand notice in respect of the in- 
terest before sending the recovery cer~ 
tificate to the Collector. (Paras 6. 7) 

The provision in sub-s. (1-A) was 
added to obviate any objection that the 
interest on sales tax cannot be re- 
covered as land revenue. (Para 6) 


It is not possible to specify in the 
recovery certificate a definite figure 
in respect of the interest. The liabi- 
lity to pay interest is automatic 
and arises by operation of law. 

a 7 


(Pa 

Index Note: — (B) U. P. Sales Tax 
(Second Amendment) Act (3 of 1964), 
Pre. — Commencement — Date of (X- 
Ref: U. P. General Clauses Act (1 of 
1904), S. 5 (1) (b). ) 

Brief Note: — (B) The Act came 
into force on 1-2-1964 the day it was 
published in the Official Gazette and 
not on 25-1-1964 when it received 
President’s assent. (Para 9) 

Index Note: — (C) U. P. Sales Tax 
Act (15 of 1948), S. 8 (1-A) — Reco- 
very of interest on arrears of sales tax 
— Order for recovery of sales tax — 
Stay of, does not prevent running of 
interest. (Para 10) 
Cases Referred: Chronological Paras 
(1969) 23 STC 423=1968 All LJ 

970, Beni Ram Mool Chand v. 
Sales Tax Officer 3 

The following Judgment of the 
Court was delivered by 

KHANNA, J.:— This appeal on 
certificate is directed against the Full 
Bench decision of Allahabad High 
Court whereby that court answered 
by a majority of two to one the fol- 
lowing question referred to it by a 
Division Bench in the negative against 
the assessee-appellant: 

‘Whether, in order to recover in- 
terest under Section 8 (1-A) of the 
U. P. Sales Tax Act, it is necessary for 
the Sales Tax Officer to make an as- 
sessment order in respect of the in- 
terest and to issue a notice of demand 
in. respect of such interest.” 


2. The appellant, a partnership 
firm, is a large-scale manufacturer of 
biris. The appellant was assessed to tax 
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under the U. P. Sales Tax Act, 1948 
(U. P. Act No. 15 of 1948) (hereinafter 
referred to as the Act) for the as- 
sessment years 1957-58 and 1958-59 as 
per assessment orders dated June 10, 
1959 and February 12, 1963 respecti- 
vely. On an application sent by the 
appellant to the Minister of Finance, 
U. P. Government requesting for 
compounding of tax, an order was issu- 
ed on May 6, 1959 staying the recovery 
of tax due from the appellant. The 
stay order was vacated by order dated 
September 25, 1967. On October 9, 
1967 the Sales Tax Officer sent a re- 
covery certificate to the Collector Al- 
lahabad for a sum of Rs. 1,65,684.43 
for the recovery of arrears of sales 
tax for the year 1957-58. The recovery 
certificate also mentioned that interest 
at the rate of 18 per cent per annum 
calculated on the amount of tax with 
effect from February 1, 1964 till the 
date of final payment should also be 
recovered as arrears of land revenue 
in terms of the provisions of Section 
8 (1-A) of the Act. On October 25, 
1967 another recovery certificate for 
recovering a sum of Rs. 26,238.08 in 
respect of the year 1958-59 on account 
of arrears of sales-tax was sent by 
the Sales Tax Officer to the Collector 
Allahabad. It was mentioned in the 
certificate that the aforesaid amount 
would carry interest at the rate of 18 
per cent per annum calculated with 
effect from February 1, 1965 till the 
date of final payment and the same 
too should be recovered as arrears of 
land revenue in terms of the provi- 
sions of Section 8 (1-A) of the Act. 


3 The case of the appellant 
firm is that the amount of the sales tax 
mentioned in the two recovery certi- 
ficates was paid by it. The appellant, 
however, contested its liability to pay 
interest amounting to Rs. 1,38,000 on 
the amount of sales tax under S. 8 
(1-A) of the Act. A petition under 
Article 226 of the Constitution was 
consequently filed by the appellant 
in the High Court challenging the re- 
covery of the interest amounting to 
Rs. 1,38,000. The main ground which 
was taken by the appellant in this 
connection was that without making an 
assessment order and without issuing 
a notice of demand the Sales Tax 
Officer had no jurisdiction to initiate 
proceedings for the recovery of in- 
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terest. Reliance in this connection 
was placed on behalf of the appellant 
upon an earlier Division Bench deci- 
sion in the case of Beni Ram Mool 
Chand v. Sales Tax Officer, (1969) 23 
STC 423 (All) wherein the Division 
Bench had held that issuance of a 
notice of demand was a condition pre- 
cedent to the recovery of penal in- 
terest. As the correctness of that 
decision was challenged, the Division 
Bench hearing the writ petition of the 
appellant referred the question repro- 
duced earlier to the Full Bench. The 
Full Bench by a majority of two to 
one, as already mentioned, answered 
the question in the negative and 
against the appellant. 


4. Before dealing with the 
contentions advanced in this Court, we 
may refer to the relevant provisions 
of the Act. Section 3 of the Act creates 
liability to sales tax. Under this sec- 
tion every dealer is liable to pay tax 
on his turnover which shall be deter- 
mined in such manner as may be pres- 
cribed. Section 7 provides for deter- 
mination of turnover and assessment 
of tax. Section 8 deals with payment 
and recovery of tax. Sub-sections (1), 
(1-A) and (8) of S. 8 read as under: 


*8. Payment and recovery of tax. 
—- (1) The tax assessed under this Act 
shall be paid in such manner and in 
such instalments, if any, and within 
such time, not being less than fifteen 
days from the date of service of the 
notice of assessment and demand, as 
may be specified in the notice. In de- 
fault of such payment, the whole of 
the amount then remaining due shall 
become recoverable in accordance with 
sub-secticn (8). 


(1-A) If the tax payable under 
sub-section (1) remains unpaid for six 
months after the expiry of the time 
specified in the notice of assessment 
and demand, or the commencement of 
the Uttar Pradesh Bikri-Kar (Dwitiya 
Sanshodhan) Adhiniyam, 1963, which- 
ever is later, then without prejudice 
to any other liability or penalty which 
the defaulter may, in consequence of 
such non-payment, incur under this 
Act, simple interest at the rate of 
eighteen per cent. per annum shall 
run on the amount then remaining due 
from the date of expiry of the time 
specified in the said notice, or from 
the commencement of the said Adhi- 


niyam, as the case may be, and shall 
be added to the amount of tax and 
be deemed for all purposes to be part 
of the tax: 


Provided that where as a result of 
appeal, revision or reference, or of 
any other order of a competent court 
or authority, the amount of tax is vari- 
ed, the interest shall be recalculated 
accordingly: 

Provided further that the interest 
on the excess amount of tax payable 
under an order of enhancement shall 
run from the date of such order if such 
excess remains unpaid for six months 
after the order. 

* *¥ 

(8) Any tax or other dues pay- 
able to the State Government under 
this Act, or any amount of money 
which a person is required to pay to 
the assessing authority under sub-sec- 
tion (3) or for which he is personally 
liable to the assessing authority under 
sub-sec. (6) shall be recoverable as 
arrears of land revenue.” 


5. It may be mentioned that 
sub-section (1-A) of Section 8 repro- 
duced above was added by U. P. Sales 
Tax (Second Amendment) Act, 1963 
(U. P. Act 3 of 1964). The above pro- 
vision was apparently added with a 
view to tighten up the machinery for 
collection of sales tax and as a deter- 
rent measure so that the dealers may 
not evade or delay the payment of tax. 
U. P. Act 3 of 1964 also added S. 33 
to the Act. The material part of Sec- 
tion 33 reads as under: 


“In respect of any sum recover- 
able under this Act as arrears of land 
revenue the assessing authority may 
forward to the Collector a certificate 
under his signature specifying the sum 
due. Such certificate shall be conclu- 
sive evidence of the existence of the 
liability, of its amount, and of the per- 
son who is liable, and the Collector on 
receipt of the certificate shall proceed 
to recover from such person the 
amount specified therein as if it were 
an arrear of land revenue:” 


6. Mr. Sen on behalf of the ap- 
pellant has argued that it was essen- 
tial for the Sales Tax Officer to make 
an assessment order in respect of the 
interest before he could issue recovery 
certificate against the appellant. In 
any case, according to Mr. Sen, reco- 
very certificate in respect of the in- 


i? 
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terest could not be issued till such 
time a notice of demand in respect of 
the interest had been issued by the 
Sales Tax Officer to the appellant- 
firm. These contentions, in our opi- 
nion, are not well founded. There is 
no provision in the Act which makes 
it obligatory on the part of the Sales 
Tax Officer to make an assessment in 
respect of the interest which the 
amount of sales tax would carry under 
S. 8 (1-A) of the Act. There is also 
no provision in the Act which requires 
the issue of a notice of demand in res- 
pect of the interest by the Sales Tax 
Officer to the assessee before the 
sales Tax Officer forwards recovery 
certificate to the Collector. Reference 
has been made by Mr. Sen to sub-sec- 
tion (1-A) of Section 8, according to 
which interest shall be added to the 
amount of tax and shall be deemed for 
all purposes to be part of the tax. 
The above deeming provision, in our 
opinion, has been added only for the 
purpose of recovery. The object ap- 
parently was that the amount of in- 
terest should be recovered in the same 
manner as the amount of sales tax. 
The amount of sales tax and other 
dues under sub-section (8) of S. 8 
can be recovered as arrears of land 
revenue. It was with a view to put the 
matter beyond any pale of controversy 
and to obviate any objection that the 
interest on sales tax cannot be reco- 
vered as land revenue that sub-sec- 
tion (1-A) provided that the interest 
shall be added to the amount of tax 
and be deemed for all purposes to be 
a part of the tax. 


T. According to Section §8 
(1-A), simple interest at the rate of 
18 per cent per annum shall run on 
the amount of arrears of sales tax 
from the date specified in that sub- 
section. It would thus appear that the 
liability to pay interest is automatic 
and arises by operation of law. The 
amount of interest on the date of pay- 
ment of tax is not constant but in- 
creases from day to day. The amount 
of interest can, therefore, be not predi- 
cated till such time as the arrears of 
sales tax are paid and it is con- 
sequently not possible to specify 
a definite figure in respect of the 
interest in the recovery certificate. At 
the time the arrears of sales tax are 
paid, there can be no difficulty in 


finding the amount of interest which 
has become due. The amount of tax on 
which interest is to accrue, the rate of 
interest, the date from which interest 
is to commence and the date up to 
which interest is to be counted are all 
known. It is, therefore, a matter of 
mere arithmetical calculation to arrive 
at the figure of interest. We find 
nothing in any of the provisions of the 
Act as may warrant making of 
another assessment order by the Sales 
Tax Officer regarding the amount of 
interest or making it obligatory for 
him to issue a demand notice in res- 
pect of the interest before sending the 
recovery certificate to the Collector. 


8. We are also not impressed 
by Mr. Sen’s argument that the Sales 
Tax Officer should specify the amount 
of interest in the recovery certificate. 
As the amount of interest would go 
on increasing every day till the re- 
covery of the sales tax, it is plainly 
not possible to specify the exact 
amount of interest in the recovery cer- 
tificate. The exact amount of interest 
can only be known on the day the ar- 
rears of sales tax are paid. No elabo- 
rate procedure is required for de- 
termining the amount of interest be- 
cause, as mentioned earlier, it is a 
matter of simple arithmetical calcula- 
tion. 


9. There was some argument þe- 
fore us on the point as to when U.P. 
Act 3 of 1964 came into force. This 
Act received the assent of the Presi- 
dent on January 25, 1964 but was 
published in the Official Gazette on 
February 1, 1964. It was submitted on 
behalf of the appellant that the Act 
came into force on the date it received 
the assent of the President. As against 
that, Mr. Manchanda on behalf of the 
respondents stated that the Act came 
into force on February 1, 1964, the 
day it was published in the official 
Gazette. The stand taken by Mr. Man- 
chanda in this respect is correct be- 
cause according to clause (b) of sub- 
section (1) of Section 5 of the U. P. 
General Clauses Act, 1904 (U. P. Act 
No. 1 of 1904) where any Uttar Pra- 
desh Act is not expressed to come into 
force on a particular day, then in the 
case of an Uttar Pradesh Act made 
after the commencement of the Con- 
stitution, it shall come into operation 
on the day on which the assent there- 
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to of the Governor or the 
President, as the case may require, is 
first published in the Official Gazette. 
It may also be mentioned that in 
para 33 of the writ petition filed in 
the High Court the appellant too had 
taken the stand that the U. P. Act 3 
of 1964 had come into force on Fe- 
bruary 1, 1964. 


19. Argument has also been 
advanced by Mr. Sen that the interest 
on arrears of sales tax could not be 
realised for the period during which 
the recovery of sales tax was stayed. 
We find it difficult to accede to this 
contention because there is nothing in 
the language of Section 8 (1-A) of the 
Act which prevents the running of in- 
terest because of the operation of any 
stay order. Indeed, the liability to pay 
interest is created by the statute and 
the Sales Tax Officer has no discre- 
tion to grant any exemption from the 
payment of interest. 


11. Mr. Sen has pointed out 
that the amount of sales tax payable 
by the appellant was reduced on ap- 
peal and the appellant is entitled to a 
consequential relief on that account. 
This is a matter which is outside the 
ambit of the question which has been 
dealt with in the judgment under ap- 
peal. In case the appellant is entitled 
to any relief on account of reduction 
of the amount of sales tax in appeal, 
it would be for him to agitate the mat- 
ter in appropriate proceedings. 

12. The appeal consequently 
fails and is dismissed with costs. 

Appeal dismissed. 


AIR 1973 SUPREME COURT 2230 
(V 60 C 379) 
(From Madras: (1967) 2 Mad LJ 315) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 


The State of Tamil Nadu, Appel- 
lant v. K. A, Ramudu Chettiar & Co., 
Respondent. 

Civil Appeal No. 2108 (NT) of 
1969, D/- 22-2-1973. 

Index Note: — (A) Central Sales 
Tax Act (1956), S. 9 (2) (as amended! 
in 1969) — Powers of authorities in 
State of Madras assessing under Cen- 
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tral Act — Appellate Assistant Com- 
missioner can enhance the tax under 
the provisions of Madras Act (1L of 
1959). (1967) 2 Mad LJ 315 Reversed. 
(X-Ref: Madras General Sales Tax 
Act (1 of 1959), S. 31 (3).) 

Brief Note: — (A) The power con- 
ferred under the amended S. 9 (2) em- 
braces all the powers that the assess- 
ing authority had under the sales tax 
laws of the State in force during the 
relevant assessment year. In other 
words the powers of the authorities in 
the State of Madras assessing under 
the Central Sales Tax Act, are those 
conferred on them under the Madras 
General Sales Tax Act, 1939 till the 
Madras General Sales Tax Act, 1959 
came into force and thereafter their 
powers are those conferred on them 
by the 1959 Act. (Para 4) 


Therefore, the Appellate Assistant 
Commissioner in view of the amended 
Section 9 (2) of Central Act has power, 
aiter coming into force of Madras Act 
1 of 1959, to enhance the assessment 
because of the existence of such a 
power under the Madras Act of 1959 
though such a power was not avail- 
able to him under the 1939 Act which 
was the sales tax law that was in force 
in the State of Madras when the Cen- 
tral Sales Tax Act was enacted in 
1956. (1967) 2 Mad LJ 315 Reversed. 

(Para 4) 


HEGDE, J.:— In this appeal by 
certificate, the only question of law 
arising for decision is whether the Ap- 
pellate Assistant Commissioner had 
powers to enhance the tax levied on 
the assessee-respondent by the Sales 
Tax Officer. 


2. The brief facts of this case 
are: The respondent-assessee is a regis- 
tered dealer. During the assessment for 
the assessment year 1960-61 the asses- 
see claimed that five out of the transac- 
tions effected by it were intra-state 
sales. The Sales Tax Officer came to 
the conclusion that two out of these 
five transactions were inter-state sales 
and the remaining three were intra- 
state sales. Aggrieved by that decision 
the assessee went up in appeal to the 
Appellate Assistant Commissioner, The 
Appellate Assistant Commissioner came 
to the conclusion that all the five 
transactions were inter-state sales. But 
he rejected the contention of the as- 
sessee that it was entitled to the exem- 
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ption claimed by it. The Appellate 
Assistant Commissioner enhanced the 
tax levied on those three transactions 
on the ground that the assessee had 
failed to produce the required ‘C’ cer- 
tificates and therefore, he was liable 
to pay sales tax under the Central 
Sales Tax Act, 1956 at 7% on the turn- 
over in respect of those sales. As 
against that decision the assessee went 
up in appeal to the Tribunal. Before 
the Tribunal, two contentions were 
urged on behalf of the assessee viz: 


(1) That the sales in question took 
place in Rajasthan and as such no 
Sales tax could be levied under the 
eas General Sales Tax Act, 1959; 
an 


(2) That the Appellate Assistant 
Commissioner was incompetent to en- 
hance the tax levied by the Sales Tax 
Officer, as no such power had been 
conferred on him under the Madras 
General Sales Tax Act, 1939. 


The Tribunal rejected both those con- 
tentions. Thereafter a Revision was 
taken to the High Court. Before the 
High Court the two contentions that 
were advanced before the Tribunal, 
were reiterated. The High Court re- 
jected the contention that the sales in 
question took place in Rajasthan but 
it accepted the second contention of 
the assessee namely, that the Appel- 
late Assistant Commissioner was in- 
competent to enhance the tax levied 
by the Sales Tax Officer. The High 
Court opined that in the Central Sales 
Tax Act, 1956 the reference to the 
Madras Sales Tax Jaw could only be 
to the 1939 Act and not to the 1959 
Act. It further held that the Central 
legislature was not competent to 
enact that a law thatthe Madras Legis- 
lature may pass in future would be 
a part of its own law; a competent 
legislature may pass a legislation by 
a reference to some other law enacted 
by some other legislature and incor- 
porate some of the provisions of those 
laws into its own law, but it cannot 
legislate by saying that a law that 
may be enacted by some other legis- 
lature in future will become a part of 
its own law, when enacted. It is not 
necessary for us, at present, to con= 
sider whether the decision of the 
Madras High Court is correct in view 
of the amendment of the Central Sales 
Tax Act by the Central Act XXVIII of 
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1969. The Central Act XXVIII of 
1969 amended Section 9 of the Central 
Sales Tax Act 1956. That amended 
Section 9 (2) reads thus: 

“Subject to the other provisions 
of this Act and the rules made there- 
under, the authorities for the time 
being empowered to assess, reassess, 
collect and enforce payment of any 
tax under the general sales tax law 
of the appropriate State shall, on be- 
half of the Government of India, 
assess, re-assess, collect and enforce 
payment of tax, including any penalty, 
payable by a dealer under this Act as 
if the tax or penalty payable by such 
a dealer under this Act is a tax or 
penalty payable under the general 
sales tax law of the State; and for 
this purpose they may exercise all or 
any ofthe powers they have under the 
general sales tax law of the State; and 
the provisions of such law, including 
provisions relating to returns, provi- 
sional assessment, advance payment of 
tax, registration of the transferee of 
any business, imposition of the tax 
liability of a person carrying on busi- 
ness on the transferee of, or successor 
to, such business, transfer of liability 
of any firm or Hindu undivided fami- 
ly to pay tax in the event of the dis- 
solution of such firm or partition of 
such family, recovery of tax from 
third parties, appeals, reviews, revi- 
sions, references, refunds. penalties, 
compounding of offences and treat- 
ment of documents furnished by a 
dealer as confidential, shall apply 
accordingly: 

Provided that if in any State or part 
thereof there is no general sales tax 
law in force, the Central Government 
may, by rules made in this behalf 
make necessary provision for all or 
any of the matters specified in this 
sub-section.” 

Section 6 of Act XXVIII of 1969 pro- 
vided: 

“For Section 9 of the principal 
Act, the following section shall be and 
shall be deemed always to have been, 
substituted, namely: 


3. Further Section 9 of that 
Act validated certain assessments and 
that section reads thus: 

“9 (1) Notwithstanding anything 
contained in any judgment, decree or 
order of any Court or other authority 
to the contrary, any assessment, re- 
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assessment, levy or collection of any 
tax made or purporting to have þeen 
made, any action or thing taken or 
done in relation to such assessment, re- 
assessment, levy or collection under 
the provisions of the principal Act be- 
fore the 9th day of June, 1969, shall 
be deemed to be as valid and effective 
as if such assessment, re-assessment, 
levy or collection or action or thing 
had been made, taken or done under 
the principal Act asamended by this 
Act and accordingly — 


(a) all acts, proceedings or things 
done or taken by the Govern- 
ment cr by any officer of the 
Government or by any other authority 
in connection with the assessment, re- 
assessment, levy or collection of such 
tax shall, for all purposes, be deemed 
to be, and to have always been, done 
or taken in accordance with law; 

(b) no suit or other proceedings 
shall be maintained or continued in 
any Court or before any authority for 
the refund of any such tax; and 


(c) no Court shall enforce any 
decree or order directing the refund 
of any such tax. 


(2) For the removal of doubts, it 
is hereby declared that nothing in sub- 
section (1) shall be construed as pre- 
venting any person — 

(a) from questioning in accord- 
ance with the provisions of the prin- 
cipal Act, as amended by this Act, any 
assessment, re-assessment, levy or 
collection of tax referred to in sub- 
section (1) or 

(b) from claiming refund of any 
tax paid by him in excess of the 
amount due from him by way of tax 
under the principal Act as amended 
by this Act.” 


4, Under the amended S. 9 (2) 
' it is made clear that subject to the 
other provisions of the Central Sales 
Tax Act, as amended, and the rules 
made thereunder, the authorities for 
the time being empowered to assess, 
reassess, collect and enforce pay- 
ment of any tax under the gene- 
ral sales tax law of the appro- 
priate State shall on behalf of 
the Government of India, assess, 
reassess, collect and enforce payment 
of tax, including any penalty, payable 
by a dealer under that Act as if the 
tax or penalty payable by such a dealer 
under that Act is a tax or penal- 
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ty payable under the general sales tax 
law of the State concerned. In other 
words the power conferred under the 
amended Section 9 (2) embraces all 
the powers that the assessing autho- 
rity had under the sales tax law of the 
State in force during the relevant as- 
sessment year. Applying that provi- 
sion to the facts of this case, the Ap- 
pellate Assistant Commissioner in view 
of the amended Section 9 (2) of the 
Central Sales Tax Act had power at 
the time he decided the appeal of the 
assessee, to enhance the assessment 
because of the existence of such a 
power under the Madras General Sales 
Tax Act, 1959 though such a power 
was not available to him under the 
1939 Act which was the sales tax law 
that was in force in the State of Madras 
when the Central Sales Tax Act was 
enacted in 1956. In other words the 
powers of the authorities in the State 
of Madras assessing under the Central 
Sales Tax Act, are those conferred on 
them under the Madras General Sales 
Tax Act, 1939 till the Madras General 
Sales Tax Act, 1959 came into force 
and thereafter their powers are those 
conferred on them by the Madras 
General Sales Tax Act, 1959. There- 
fore, the enhancement made by the 
Appellate Assistant Commissioner was 
well within his powers. 

5. For the reasons mentioned 
above, this appeal is allowed, the 
order of the High Court is set aside 
and that of the Tribunal restored. In 
the circumstances of this case we 
direct the parties to bear their own 
costs both in this Court and in the 
High Court. 

Appeal allowed. 
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on matter not covered by a settle- 
ment is competent. 

Brief Note:— (A) A settlement 
between the management of Cooper 
Engineering Lid. and its workmen 
was arrived at regarding payment of 
wages including D. A. which had the 
character of interim relief as laid 
down by the Central Wage Board for 
Engineering Industries. A dispute 
arose subsequently on the question of 
D. A. payable to monthly rated and 
daily rated employees and about dis- 
missal of certain employees. Refer- 
ence by the State Government to the 
Industrial Tribunal held was compe- 
tent. 1971 Lab IC 603 (Bom), Affirmed. 

(Para 10) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1021 = (1970) 3 
SCR 854, Century Spinning and 
Manufacturing Co. Ltd. v. Ulhas- 
nagar Municipal Council 15 
AIR 1968 SC 718 = (1968) 2 SCR 
866, Union of India v. M/s. 
Anglo Afghan Agencies Ltd. 15 

The following Judgment of the 
Court was delivered by 

VAIDIALINGAM, J.:— By order 
dated January 25, 1969, the State of 
Maharashtra referred to the Indus- 
trial Tribunal, Bombay, for adjudi- 
cation three disputes between the ap- 
pellant and its workmen. The said 
disputes were registered by the Tri- 
bunal as Reference (I. T.) No. 42 of 
1969. The appellant filed in the Bom- 
bay High Court Special Civil Appli- 
cation No. 799 of 1969 under Arti- 
cle 226 of the Constitution to quash 
the order of reference. The High 
Court by its judgment and order dat- 
ed 31st July/Ist August, 1969, dis- 
missed the Writ Petition holding that 
the reference made by the State Gov- 
ernment was valid. The appellant has 
filed the above appeal, by special 
leave, challenging the decision of the 
High Court. 


2. The facts leading up to the 
filing of the Writ Petition may now 
be stated. On July 6, 1963, there was 
a settlement between the appellant 
and the workmen represented by the 
Secretaries of two unions—the Chemi- 
cal Engineering and Metal Workers 
Union, Poona and the Association of 
Engineering Workers, Poona. Under 
clause lofthis settlement, the appel- 
lant agreed to pay dearness allowance 
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on the basis of 75% neutralisation of 
the Sholapur Cost of Living Index 
computed for a month of 26 working 
days in substitution of the rate of 
dearness allowance that was then be- 
ing paid. On July 7, 1964, a charter 
of demands was submitted by the 
workmen represented by the General 
Secretary, Association of Engineering 
Workers, Poona. The demands related 
to various items including wage scales 
and dearness allowance. On April 1. 
1965, the appellant and the said As- 
sociation entered into a settlement. 
From the said settlement, it is seen 
that though the company conceded 
certain demands, it was not agreeable 
to accede in respect of the wages and 
dearness allowance, on the ground 
that the Poona Working Class Consu- 
mer Price Index was likely to be in- 
troduced at an early date, when a 
change in the wage pattern and 
dearness allowance in the region will 
be effected. Another reason given by 
the appellant was that the demands, 
as made by the union, involved heavy 
financial liability. The Association 
agreed that all demands made by it 
on July 7, 1964, in respect of which 
no settlement has been reached, will 
be treated as withdrawn for the time 
being. Liberty was reserved to the 
Association to raise those demands 
again after the Poona Working Class 
Consumer Price Index was declared. 
With this reservation, came the de- 
mand for wage scales, adjustment and 
dearness allowance. 

; On January 23, 1965, the 
Association, the 2nd respondent, was 
recognised by the appellant under the 
code of discipline. In June 1965, the 
Poona Working Class Consumer Price 
Index was declared. The second res- 
pondent again raised a demand on 
August 3, 1965. Demand No. 2 relat- ' 
ed to dearness allowance. The demand 
was that the then existing Sholapur 
Working Class Consumer Cost of Liv- 
ing Index Number should be replac- 
ed by the Poona Working Class Con- 
sumer Cost of Living Index Number 
and the linking of old and new series, 
its multiplier and its rate should be 
jointly decided between the manage- 
ment and the Association. The Asso- 
ciation further required that after 
such a decision, the workmen should 
be given 100% neutralisation of the 
Poona Index. 
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A. It should be stated at this 
stage that on December 12, 1964, the 
Central Government had-set up the 
Central Wage Board for engineering 
industries. After the Wage Board was 
set up, the labour agitated for grant 
of interim relief. Accordingly the 
Wage Board recommended to the Gov- 
ernment a scheme of interim relief. 
The Central Government also accept- 
ed, by its resolution dated July 22, 
1966, the majority recommendations 
of the Wage Board regarding the 
grant of interim relief with effect 
from April 1, 1966. The Central Gov- 
ernment further requested all the 
employers in the engineering indus- 
tries to implement the recommenda- 
tions of the Wage Board regarding 
the interim relief with effect from 
April 1, 1966. 


5. When the Government’s ac- 
ceptance of the recommendations of 
the Wage Board was known, the 
second respondent made a demand on 
July 28, 1966, for payment of the in- 
terim relief. After mutual discussions, 
the appellant and the second respon- 
dent entered into a settlement on No- 
vember 1, 1966. The entire settlement 
related to the payment of the interim 
relief, as laid down by the Wage 
Board. It was further provided that 
the interim relief granted shall be 
adjustable in any rise in wages as a 
result of the final recommendations 
made by the Wage Board in due 
course. Clauses 11 and 12 of this set- 
tlement were as follows:— 

“I1. The Union agrees to treat 
as withdrawn the Charter of de- 
mands regarding wage scales and/or 
Dearness Allowance made by it under 
its letter dated 3rd August 1965. 

12. The Union further agrees that 
pending the deliberations and the final 
recommendations of the Wage Board 
it will not raise any dispute regard- 
ing Wages and/or Dearness Allow- 
ance.” 


6. On August 3, 1965, the 
second respondent again submitted a 
charter of demands regarding wage 
scales, dearness allowance and various 
other matters. After negotiations, the 
appellant and the second respondent 
entered into a settlement on May 13, 
1967. There is a reference to the 
settlement of November 1, 1966. 
Under clause (2) of the settlement, 
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the Association withdrew all demands 
made under its charters of demands 
dated August 3, 1965, January 22, 
1966 and February 26, 1966 relating 
to wage scales, dearness allowance 
and certain other matters. The Asso- 
ciation further agreed not to raise any 
demands regarding wage scales and/or 
dearness allowance pending the deli- 
berations and the final recommenda- 
tions of the Wage Board in view of 
the settlement dated November 1, 
1966, already entered into between 
the parties. 


7. On May 16, 1967, the third 
respondent, Sarva Shramik Sangha- 
tana, through its General Secretary, 
made a demand that all workmen 
should be paid dearness allowance at 
the rate 6 paise per day for every 
point of rise over 17 points of the 
Poona Consumer Price Index Num- 
ber with effect from January 1, 1967. 
On October 3, 1967, the third respon- 
dent issued two notices to the appel- 
lant-company. By the first notice, it 
terminated the settlement dated 
July 6, 1963, entered into between the 
appellant and the Chemical Engineer- 
ing and Metal Workers Union and the 
second respondent, representing the 
workmen. The second notice ter- 
minated the settlements dated Febru- 
ary 4, 1965, April 1, 1965, Novem- 
ber 1, 1966 and May 13, 1967 entered 
into between the appellant and the 
second respondent. Both the notices 
stated that the previous settlements 
are terminated under Section 19 (2) 
read with Rule 83 of the Industrial 
Disputes Act, 1947. It was also men- 
tioned that the letters of October 3, 
1967, are to be treated as two months’ 
notice. It will be seen that by these 
two notices, the settlements dated 
July 6, 1963, November 1, 1966 and 
May 13, 1967 have been terminated. 


8. Conciliation proceedings ap- 
pear to have been initiated. The appel- 
lant in its letter to the Deputy Com- 
missioner of Labour dated July 2, 
1968, has stated that the interim relief 
granted by the Wage Board has been 
already implemented by the appellant. 
It gave a further assurance that it 
will implement the final recommen- 
dations of the Wage Board, as accept- 
ed by the Central Government. On 
November 30, 1968, fresh demands 
for dearness allowance were made by 
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the third respondent. The Wage Board 
made its final recommendations to the 
Central Government. The exact date 
is not very clear, but it is given dif- 
ferently as December 23, 1968 or 
3-1-1969. As the appellant did not com- 
ply with the demands of the third 
respondent and as conciliation pro- 
ceedings failed, the State Government 
referred the dispute for adjudication 
on January 25, 1969. Item 1 related 
to the dearness allowance to be paid 
to the monthly rated staff. Demand 
No. 2 related to the dearness allow- 
ance regarding the daily rated work- 
men. The third question referred re- 
lated to the dismissal of the four- 
teen workmen mentioned in the order 
and payment of dearness allowance 
to them. 


9. It was this order of refer- 
ence that was challenged by the ap- 
pellant before the High Court in pro- 
ceedings under Article 226. We have 
fairly exhaustively given the details 
about the various settlements to give 
the background of the dispute be- 
tween the appellant and its workmen. 
The first contention of Mr. Shroff, 
learned counsel for the appellant, was 
that the third respondent, which re- 
presents only a minority of the work- 
men, has no right to terminate agree- 
ments dated November 1, 1966 and 
May 13, 1967, entered into by the As- 
sociation, the second respondent. re- 
presenting the majority of the work- 
men. As these agreements were sub- 
sisting and operating and were bind- 
ing on all the workmen, they can be 
terminated only as contemplated under 
Section 19 (7) of the Industrial Dis~ 
putes Act, 1947 (hereinafter to be re- 
ferred to as the Act). When the set- 
tlements were subsisting, the order 
passed by the State Government re- 
ferring the disputes covered by those 
settlements, is invalid. 


10. On behalfof the State Gov- 
ernment, Mr. Bhandare, learned coun- 
sel, has stated that the question whe- 
ther the third respondent represent- 
ed. on the relevant date, the majority 
of the workmen bound by the settle- 
ments, can be investigated only by 
the Tribunal, the State Government 
had taken the view that the entire 
ettlement relates only to the interim 
elit and, therefore, the question of 
t 


erminating the agreements by any 
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union does not arise. The counsel 
further pointed out that the view 
taken by the State Government re- 
garding the nature of the settlements 
was a possible view and, therefore, it 
has power to refer the disputes for 
adjudication under S. 10 of the Act. 


11. Though there has been a 
very elaborate consideration by the 
High Court regarding the competency 
of the third respondent to terminate 
the settlements, its ultimate decision 
is rested on a construction of the two 
settlements dated November 1, 1966 
and May 13, 1967. According to the 
High Court, it is abundantly clear con 
a reading of the various clauses in the 
two settlements that they related to 
payment of wages including dearness 
allowance, which had the charac- 
ter of an interim relief, as award- 
ed by the Wage Board. It is the 
further view of the High Court 
that when the final recommendations 
of the Wage Board are made, the 
workmen were at liberty to raise de- 
mands regarding wages and dearness 
allowance legally payable to them. 
The agreement, if at all, was not to 
raise any dispute pending the final 
recommendations of the Wage Board. 


12. We have ourselves gone 
through the various clauses in the two 
statements and we are in entire 
agreement with the view of the High 
Court. As there has been a very ela- 
borate discussion by the High Court 
and as we entirely agree with its 
reasoning, we do not propose to 
cover the ground over again. As we 
are now on the limited question re- 
garding the competency of the State 
Government to make the reference, 
it must be held that the State Gov- 
ernment’s view that the settlements 
related only to the interim relief is a 
possible one in the circumstances of 
this case. Hence, we cannot say that 
the reference made by the State Gov- 
ernment was incompetent. 


13. We express no opinion on 
the question regarding the right bf 
the third respondent to terminate the 
two agreements in question because 
there is a controversy as to whether, 
at the relevant date, the third respon- 
dent represented the majority of the 
workmen bound by these agreements. 
The claim of the third respondent is 
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that it represented the majority of 
such workmen. The Tribunal, when it 
adjudicates the dispute, will have to 
investigate the question when consider- 
ing the points covered by the settle- 
ments as well as the question whe- 
ther those settlements have been pro- 
perly terminated, when the reference 
was made by the State Government. 


14. In this view, we are not 
referring on the relevant provisions of 
the Act; nor do we deal with the de- 
cisions cited on both sides. 


15. The further contention 
that is taken by Mr. Shroff is based 
upon the decisions of this Court in 
Union of India v. M/s. Anglo Afghan 
Agencies Ltd., (1968) 2 SCR 366 = 
(ATR 1968 SC 718) and Century Spg. 
& Mfg. Co. Ltd. v. The Ulhasnagar 
Municipal Council, (1973) 3 SCR 854 
= (AIR 1971 SC 1021). According to 


Mr. Shroff, the Minister for Labour 
of Maharashtra, at a meeting of the 
employers and representative of the 


employees, held on September 9, 1963, 
stated: 

“The Govt. of Maharashtra would 
not refer disputes on wages and dear- 
ness allowance to adjudication in the 
case of engineering establishments 
covered by the Wage Board, if the 
concerned employer agreed to imple- 
ment the recommendations. interim as 
well as final, of the Central “Wage 
Board, as accepted by the Government 
of India.” 


On the basis of this statement of the 
Minister, the appellant implemented 
the interim relief and also assured 
the authorities concerned that it will 
implement the final recommendations 
of the Wage Board, as the appellant 
has acted on the representations made 
by the Minister to its prejudice, the 
reference of the dispute for adjudica- 
tion was not justified. Mr. Shroff re- 
ferred us to the letter dated Septem- 
ber 24, 1965, written to the concerned 
Minister for Labour by the Indian En- 
gineering Association (Western Region) 
and Engineering Association of India 
(Western Region) Bombay. This 
letter refers to the statement made 
by the Minister on September 9, 
1965. He also invited our atten- 
tion to the letter dated July 2, 
1968, written by the appellant to the 
Deputy Commissioner of Labour, 
Poona. In that letter, the appellant 
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had stated that it had agreed with its 
workers to implement the interim re- 
lief granted by the wage Board. The 
appellant gave an assurance to the De- 
puty Commissioner of Labour, Bom- 
bay, that it will implement the recom~ 
mendations of the Wage Board. for 
engineering industries, as accepted by 
the Central Government. 


16. The Act gives power to tħe 
State Government to refer a dispute 
for adjudication. As to how far, by a 
Minister making a statement the 
Government can be relieved of its 
obligation under the Act, is a deba- 
table question. It is, however, not 
necessary for us to go into this aspect 
in this particular case. None of the 
settlements entered into by the ap- 
pellant with its workmen gives any 
indication that the said settlements 
were being made in view of the state- 
ment made by the Minister. On the 
other hand, we have already pointed 
out that every one of the settlements 
entered is preceded by a demand 
made by the union concerned. It is 
really in the interest of industrial 
peace that the appellant appears to 
have entered into those settlements. 
Therefore, the decisions relied on by 
Mr. Shroff do not apply in this case. 


17. Lastly Mr. Shroff contend- 
ed that the State Government declin- 
ed to make a reference in the case of 
the Indian Hume Pipe Co. Ltd. speci- 
fically on the ground that the said 
company had implemented the interim 
recommendations of the Wage Board 
and that it was also prepared to im- 
plement its final recommendations. 
But in the case of the appellant, the 
state Government made the refer- 
ence and as such there has been dis- 
crimination. 

18. It is no doubt true that in 
the letter dated June 8, 1968, sent by 
the State Government to Indian Hume 
Pipe Co. Ltd., the Government states 
that it is not making a reference re~ 
garding the dispute between the said 
company and its workmen. The reason 
for not making the reference is also 
stated to be the implementation by 
the company of the interim recom- 
mendations of the Wage Board and its 
preparedness to implement the final 
recommendations also. 


19. We find, however, from 
the judgment of the High Court that 
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this question of discrimination with 
special reference to the Indian Hume 
Pipe Company Ltd. has not been argu- 
ed by the appellant. The inference 
under such circumstances is that such 
a contention was not pressed before 
the High Court. Hence we decline to 
go into that question. 

20. In the result, the appeal 
fails and is dismissed. There will be 
no order as to costs. As the reference 
is of the year 1969, the Tribunal is 
directed to dispose of the matter ex- 
peditiously. 

Appeal dismissed. 
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AIR 1950 SC 222=(1950) 1 SCR 
621. Province of Bombay v. 
K. S. Adwani 


The Judgment of the Court was 
delivered by . 


ALAGIRISWAMI, J.:— This is 
an appeal by the State of Andhra Pra- 
desh against the judgment of the Divi- 
sion Bench of the High Court of Andh- 
ra Pradesh holding that the appoint- 
ment of nine trustees to the Kalahas-~ 
tiswara Swami Temple in the town of 
Kalahasti in the Chittoor district of 
Andhra Pradesh was liable to be qua- 
shed onthe short ground that the im- 
pugned order was not a speaking order. 
For this purpose the Bench relied up- 
on its own judgment in Writ Petition 
No. 2536 of 1967 that the functionaries 
under the Andhra Pradesh Charitable - 
and Hindu Religious Institutions and 
Endowments Act, 1966, though admi- 
nistrative tribunals, are exercising 
quasi-judicial functions in appointing 
non-hereditary trustees. By the time 
this appeal came up for hearing the 
period of office of the trustees, whose 
appointment was challenged by the 
respondent, was over and the respon- 
dent, therefore, contended that the ap- 
peal should be dismissed as having 


become infructuous. On behalf of 
the State of Andhra Pradesh it 
was urged that the question is 


one of considerable importance to 
it and that appointment of tru- 
stees to a number of institutions is 
being held up because of the judgment 
of the Andhra Pradesh High Court. 
We, therefore, indicated that we would 
be prepared to hear the appeal but 
would make it conditional on the res- 
pondent getting his costs from the 
appellant irrespective of the result. 
The State of Andhra Pradesh has no 
objection. 


2. It appears that the respon- 
dent has also filed a suit claiming that 
the temple in question is either a pri- 
vate family temple not falling within 
the definition of the term temple in 
the Act or at least that he is a heredi- 
tary trustee thereof. That suit is still 
pending. The decision in this appeal, 
therefore, simply proceeds on the basis 
that the respondent was one of the 
persons who had applied to be appoint- 
ed as a trustee of the temple in ques- 
tion. We are, therefore, concerned 
only with the question whether in ap- 
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pointing trustees under Section 15 (1) 
(a) of the Act the Government acts as 
a quasi-judicial tribunal. That sec- 
tion provides that in respect of a chari- 
table or religious institution or en~« 
dowment included in the list publish- 
ed under clause (a) of Section 6 (there 
is no dispute that the temple in ques- 


tion falls under it) whose annual 
income exceeds rupees two lakhs, 
the Government may, in the case 


where there is a hereditary trustee, 
and shall in any other case, constitute 
a Board of Trustees consisting of not 
less than seven and not more than 
eleven persons appointed by them. 
This Court has held in K. A. Samajam, 
v. Commr. H. R. & C. E., (1971) 2 SCR 
878 = (AIR 1971 SC 891) deal- 
ing with this very Section 15, that 
the power to appoint non-hereditary 
trustees or executive officers under 
Sections 15 and 27, even where there 
is already a hereditary trustee or 
trustees, notwithstanding that there is 
no mismanagement, is only for the 
purpose cf ensuring better and effi- 
cient administration and management 
of the institution or endowment. It 
also pointed out that in making the 
appointment of trustees it has been 
enjoined that due regard should be 
given to the religious denomination or 
any section thereof to which the insti- 
tution belongs or the endowment is 
made and the wishes of the founder 
and held this section valid. While Mr. 
Subba Rao appearing for the respon- 
dent wanted to contest the correctness 
of this decision and argued that it 
should be re-considered, we indicated 
that we do not propose to do so and 
that if and when he succeeds in the 
suit he is said to have filed in esta- 
blishing that he is an hereditary trus- 
tee it may be open to him to urge this 
point at the appropriate time. We, 
therefore, proceed on the basis that 
Section 15 is valid. 

3. The test for determining 
whether a decision is an administra- 
tive one or quasi-judicial has been 
clearly specified in a number of deci- 
sions of this Court. Essentially, they 
are three in number: 

1. There must be a lis between 
the two parties; 

2. the opinion should be formed 
on the objective satisfaction and should 
not depend upon the subjective satis- 
faction of the tribunal; and 
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3. there must be a duty to act 

judicially. 
In Province of Bombay v. K. S. Ad- 
vani, (1950) 1 SCR 621=(AIR 1950 SC 
222) Kania C. J. with whom Patanjali 
Sastri, J. agreed, said: 

“The respondents argument that 
whenever there is a determination of 
a fact which affects the rights of par- 
ties, the decision is quasi judicial, does 
not appear to be sound.” 
ae on, the learned Chief Justice 
said: 

“It is broadly stated that when 
the fact has to be determined by an 
objective test and when that decision 
affects rights of someone, the decision 
or act is quasi-judicial. This last state- 
ment overlooks the aspect that every 
decision of the executive generally is 
adecision offactandin most cases af- 
fects the rights of someone or the other. 
Because an executive authority has to 
determine certain objective facts asa 
preliminary step in the discharge of 
an executive function, it does not fol- 
low that it must determine those facts 
judicially. When the executive autho- 
rity has to form an opinion about an 
objective matter as a preliminary step 
to the exercise of a certain power con- 
ferred on it, the determination of the 
objective fact and the exercise of the 
power based thereon are alike matters 
of an administrative character and are 
not amenable to the writ of certiorari.” 
To the like effect is the observation of 
Fazl Ali, J. in the same case: 


“The mere fact that an executive 

authority has to decide something does 
not make the decision judicial. It is the 
manner in which the decision has to 
be arrived at which makes the dif 
ference, and the real test is: Is there 
any duty to decide judicially? As I 
have already said, there is nothing in 
the Ordinance to show that the Pro- 
vincial Government has to decide the 
existence of a public purpose judicial- 
ly or quasi-judicially.” 
Dealing with the essential characteris- 
tics of a quasi-judicial act as opposed 
to an administrative act, Das, J. (as he 
then was) observed: 

A uate the two kinds of acts have 
many common features. Thus a per- 
son entrusted to do an administrative 
act has often to determine questions of 
fact to enable him to exercise his 
power. He has to consider facts and 
circumstances and to weigh pros and 
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cons in his mind before he makes up 
his mind to exercise his power just as 
a person exercising a judicial or quasi- 
judicial function has to do. Both have 
to act in good faith. A good and valid 
administrative or executive act binds 
the subject and affects his rights or 
imposes a liability on him just as ef- 
fectively as a quasi-judicial act does. 
The exercise of an administrative or 
executive act may well be’ and is fre- 
quently made dependent by the Legis- 
lature upon a condition or contingency 
which may involve a question of fact, 
but the question of fulfilment of 
which may, nevertheless be left to the 


subjective opinion or satisfaction of. 


the executive authority, as was done 
in the several ordinances, regulations 
and enactments considered and con- 
strued in the several cases referred to 
ADOVE....... canes The real test which dis- 


tinguishes a quasi-judicial act from an. 


administrative act is......... the duty to 
act judicially...... 4 

What are the principles to be 
deduced from the two lines of cases 
I have referred to? The principles, as 
I apprehend them, are: 

{i) that if a statute empowers an 
authority, not being a Court in the 
ordinary sense, to decide disputes aris- 
ing out of a claim made by one party 
under the statute which claim is op- 
posed by another party and to deter- 
mine the respective rights of the con- 
testing parties who are opposed to 
each other, there is a lis and prima 
facie and in the absence of anything 
in the statute to the contrary it is the 
duty of the authority to act judicially 
and the decision of the authority is 
a quasi judicial act; and 


(ii) that if a statutory authority 
has power to do any act which will 
prejudicially affect the subject, then, 
although there are not two parties 
apart from the authority proposing to 
do the act and the subject opposing it, 
the final determination of the autho- 
rity will yet be a quasi-judicial act 
provided the authority is required by 
the statute to act judicially. 


In other words, while the pre- 
sence of two parties besides the de- 
ciding authority will prima facie and 
in the absence of any other factor im- 
pose upon the authority the duty to 
act judicially, the absence of two such 
parties is not decisive in taking the 
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act of the authority out of the cate- 
gory of quasi-judicial act if the au- 
thority is nevertheless required by 
the statute to act judicially.” 

The observations in Advani’s case 
were quoted with approval by Das, 
C. J. in Radeshyam Khare v. The State 
of Madhya Pradesh, 1959 SCR 1440= 
(AIR 1959 SC 107). S. K. Das, J. who 
in general agreed with the learned 
Chief Justice in that case observed: 

“To get to the bottom of the dis- 
tinction, we must go a little deeper 
into the content of the expression 
‘duty to act judicially’, As has been 
repeated so often, the question may 
arise in widely differing circumstan- 
ces and a precise, clear-cut or exhaus~ 
tive definition of the expression is not 
possible. But in decisions dealing with 
the question several tests have been 
laid down; for example — 

(i) whether there is a lis 
partes; 

(ii) whether there is a claim (or 
proposition) and an opposition; 

(iii) whether the decision is to be 
founded on the taking of evidence or 
on affidavits; 

(iv) whether the decision is actua- 
ted in whole or in part by questions of 
policy or expediency and if so 
whether in arriving at the decision, the 
statutory body has to consider propo- 
sals and objections and evidence; and 


(v) whether in arriving at its deci- 
sion, the statutory body has only to 
consider policy and expediency and at 
ae stage has before it any form of 


inter 


Subba Rao. J., who differed from the 
majority, after referring to the for- 
mulation of the principles in Advani’s 
case, earlier referred to, as unexcep- 
tionable and also to the discussion in 
R. v. Manchester Legal Aid Commit- 
tee, (1952) 2 QB 413 stated the prin- 
ciples in his own words thus: 


“Every act of an administrative 
authority is not an administrative or 
ministerial act. The provisions of a 
statute may enjoin on an administra- 
tive authority to act administratively 
or to act judicially or to act in part 
administratively and in part judicial- 
Ty. If policy and expediency are the 
guiding factors in part or in whole 
throughout the entire process culmi- 
nating in the final decision, it is an 
obvious case of administrative act. 
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On the other hand, if the statute ex- 
pressly imposes a duty on the admi- 
nistrative body to act judicially, it is 
again a clear case of a judicial act. 
Between the two there are many acts, 
the determination of whose character 
creates difficult problems for the court. 
There may be cases where at one stage 
of the process the said body may have 
to act judicially and at another stage 
ministerially. The rule can be broadly 
stated thus: The duty to act judicially 
may not be expressly conferred but 
may be inferred from the provisions 
of the statute. It may be gathered 
from the cumulative effect of the 
nature of the rights affected, the man- 
ner of the disposal provided, the ob- 
jective criterion to be adopted, the 
phraseology used, the nature of the 
power conferred or the duty imposed 
on the authority and other indicia af- 
forded by the statute. In short, a duty 
to act judicially may arise in widely 
different circumstances and it is not 
possible or advisable to lay down a 
hard and fast rule or an inexorable 
rule of guidance.” 

In Gullapalli Nageswara Rao v. Andh- 
ra Pradesh State Road Transport Cor- 
poration, 1959 (Supp) 1 SCR 319=(AIR 
1959 SC 308), Subba Rao, J., after 
referring to the various decisions on 
this subject held: 

agen whether an administrative 
tribunal kas a duty to act judicially 
should be gathered from the provi- 
sions of the particular statute and the 
rules made thereunder, and they clear- 
ly express the view that if an autho- 
rity is called upon to decide respec- 
tive rights of contesting parties or, to 
put it in cther words, if there is a lis, 
ordinarily there will be a duty on 
the part of the said authority to act 
judicially.” 

4. It is hardly necessary to say 
that in this case the respondent had 
no right to be appointed a trustee; nor 
had any of the other persons who 
were appointed trustees. There was no 
question of a proposition and an op- 
position. There is, therefore, no ques- 
tion of any lis. Nor is here any ques- 
tion of contest between the authority 
proposing to do the act and the sub- 
ject opposing it. Such a question will 
arise only if any right of the subject 
is affected. None of the other tests 
laid down above are satisfied in this 
case. 
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5. An examination of the provi- 
sions of the statute, which is an Act 
to consolidate and amend the law 
relating to the administration and gov- 
ernment of charitable and Hindu reli- 
gious institutions and endowments 
does not show that in appointing 
trustees to temples the concerned au- 
thorities have to act judicially. Nor is 
the appointment of trustees under Sec- 
tion 15 left to the administrative au- 
thority without any guidelines laid 
down by the Legislature for being fol- 
lowed. Section 16 lays down the dis- 
qualifications for being appointed a 
trustee. Section 15 (4) lays down that 
in making the appointment of trus- 
tees due regard shall be had to the 
religious denomination or any section 
thereof to which the institution be- 
longs or the endowment is made and 
the wishes of the founder. If the ap- 
pointment satisfies the above tests and 
if the person appointed is not dis- 
qualified under any of the clauses of 
Section 16, the appointment will not 
be affected in any way. The adminis- 
trative authority concerned does not 
have to weigh the relative merits of 
various candidates in making the ap- 
pointment of trustees. Normally it 
would exercise its own discretion as to 
who is best fitted to discharge the 
duties and functions of a trustee. But 
that is not to say that it must set out 
the reasons as to why it has appointed 
somebody as trustee and not appointed 
somebody else as a trustee. The Legis- 
lature has left the matter to the dis- 
cretion of the appointing authority 
subject to the guidelines that it has 
laid down in Sections 15 and 16. We 
do not consider that the fact that under 
Section 82 of the Act the Commis- 
sioner has got the power of revision in 
respect of orders passed by his subor- 
dinates and the Government in res- 
pect of orders passed by the Commis- 
sioner as well as his subordinates 
(there is no provision in the Act for a 
judicial review in respect of the orders 
passed by the Government) in any way 
limits their powers under Section 15 
(1) (a). We are of opinion that the 
learned Judges of the High Court were 
in error in so far as the implication 
of their observation is that in exer- 
cising their powers under Section 15 
the administrative authorities concern- 
ed are exercising quasi-judicial func- 
tions and that it was necessary to 


1973 


have a speaking order. We find that 
the Madras High Court in Commis- 
sioner., H. R. & C. E. v. B. R Ven- 
katachalapathi, (1972) 85 Mad LW 349 
after a very elaborate and instructive 
discussion has taken a similar view in 
respect of the powers of appointment 
of non-hereditary trustees under Sec- 
tion 47 of the Madras Hindu Religious 
and Charitable Endowments Act, 1959, 
which more or less corresponds to Sec~ 
tion 15 of this Act. 


6. The appeal is, therefore, al- 
lowed andthe judgment ofthe Andhra 
Pradesh High Court set aside. The 
appellant will pay the respondent’s 


costs. 
Appeal allowed. 
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Lekha Yadav, Appellant v. State 
of Bihar, Respondent. 


Criminal Appeal No, 39 of 1970, 
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Index Notes: — (A) Criminal P.C. 
(1898), S. 417—Appeal against acquit- 
tal — Scope of jurisdiction of Court. 

Brief Note: — (A) The High Court 
on appeal from acquittal should bear 
in mind that there is an initial presump- 
tion in favour of innocence of an ac- 
cused which the trial court having ac~ 
quitted him is further strengthened to 
Some extent, but certainly not weaken- 
ed. (Para 8) 

The correctness or otherwise of 
the conclusions of the trial Court is 
always open to examination. But the 
Court should not ignore the import- 
ance of the opinion of the trial Court. 

(Para 8) 

Where however it is found that 
the trial Court has not only ignored 
but even misread part ofthe evidence 
and as a result there of has arrived 
at conclusions which on proper ap- 
praisal and reading of the evidence 
would be erroneous and unsustainable, 
the High Court, on appeal from ac- 
quittal, is competent to reverse those 
conclusions. (Para 10) 

Index Note: — (B) Constitution of 
India Art. 136—Appeal against order 
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Lekha Yadav v. State of Bihar (Dua J.) 


[Prs. 1-2] S. C. 2241 


reversing acquittal—Appraisal of evi- 
dence. 

Brief Note: — (B) Generally the 
Supreme Court is not expected to exa- 
mine the evidence for itself in cases 
where the High Court has on appeal 
reversed the order of acquittal and 
convicted the accused. The Court only 
examines so much of the evidence as 
is necessary for the purpose of deter- _ 
mining whether the High Court has 
kept in view the well-known guide- 
lines laid down by the Privy Council 
and the S.C. (Para 9) 


Cases Referred: Chronological Paras 
AIR 1971 SC 460=(1970) 3 SCC 
474=1971 Cri LJ 422, Rama- 
bhupala Reddy v. State of 
Andhra Pradesh 
(1970) 3 SCC 627, Gopi Nath 
Ganga Ram v. State of Maha- 
rashtra 
AIR 1961 SC 715=(1961) 3 SCR 
120=1961 (1) Cri LJ 766, San- 
bk Singh v. State of Rajas- 
an 
AIR 1934 PC 227=36 Cri LJ 786, 
Sheo Swarup v. Emperor 
The following Judgment of the 
Court was delivered by 


DUA, J.— In this appeal by spe- 
cial leave, Lekha Yadav appellant 
challenges his conviction by the High 
Court under S. 302, LP.C. for the 
murder of co-villager, Ramautar Mishra 
as per judgment and order dated 
October 9, 1960 after reversing his 
acquittal by the court of Third Addi- 
tional Sessions Judge, Patna by its 
order dated October 12, 1966. In the 
trial court, there were nine accused 
persons including the appellant and 
the charge against the appellant was 
under Ss. 148 and 302, I.P.C. whereas 
against the remaining accused persons, 
the charge was framed under Sec- 
tions 302/149, IPC. Ram Pravash 
Singh, Suresh Yadav and Budhu Ya- 
dav three out of the other 8 accused 
persons were further charged under 
S. 147, LP.C. whereas the remaining 
five were charged under S. 148, LP.C. 


2 The prosecution case broad- 
ly stated is that in village Supanchak 
in the jurisdiction of police station 
Fatwah there is some Raiyati land 
belonging to the family of. Sheo- 
nandan Mishra, Surjug Mishra. Kamal- 
nain Mishra, Ramasis Mishra and 
the deceased Ramautar Mishra, bear- 
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ing plot No. 60 with an area of 9 
decimals. Adjacent towards east of 
this plot is plot No. 50 with an area of 
89 decimals which is Gairmazarua. A 
portion of this Gairmazarua land, ad- 
jacent to plot. No. 60, is in the cultivat- 
ing possession of the family of 
Mishras since along time. There was, 
it appears, a proposal to give,as a re- 
ward, 5 acres of land to Chandeshwar 
Mishra, a brother of Sarjug Mishra, 
P.W. 12, who was in military services. 
On behalf of Chandeshwar Mishra a 
request was made to include in the 
aforesaid area of five acres proposed 
to be awarded to him, a portion of 
plot No. 50 which was already in pos- 
session of the family of Mishras. This 
greatly annoyed the accused persons. 
As a result, proceedings under Ss. 144 
and 107, Cr.P.C. were started at the 
instance of Sarjug Mishra, P.W. 12. 
In the proceedings under S. 107, noti- 
ces were issued to the accused per- 
sons on September 3, 1965 to show 
cause by September 28, 1965 as to 
why they should not be directed to 
execute interim bonds to keep the 
peace. On 22nd September, 1965 the 
occurrence in question took place giv- 
ing rise to the prosecution out of 
which the present appeal arises. On 
that day in the early hours of the 
morning, Ramautar Mishra was plant- 
ing brinjals in the Raiyati land when 
the accused persons came there armed 
with various weapons and asked the 
deceased to stop planting brinjals, 
otherwise he would be killed. Ram- 
autar insisted on planting  brinjals 
whereupon the appellant gave a Bhala 
biow on his chest, Jaldhari gave a 
Bhala blow on the stomach of the 
deceased, and Sheobalak accused hit 
the deceased on his leg witha Garasa. 
Some other accused are also stated to 
have assaulted the deceased on his 
leg. As a result, Ramautar fell down. 
Sarjug Mishra, P.W. 12, the brother 
of the deceased, who had just arrived 
from Barh saw the occurrence and 
raised alarm. Some of the villagers 
who were near about and had witness- 
ed the occurrence, along with some 
others, also arrived at the place of 
occurrence, but seeing them the ac- 
cused persons fled away. Ramautar, 
the deceased, who was gasping was 
given water by his brother Sarjug 
Mishra and a cot was brought for 


taking Remautarto Fatwah Hospital. 


A. LR. 


Ramautar, however, expired on the 
way near village Somaru. Information 
with regard to this occurrence was 
lodged by Sarjug Mishra, P.W. 12 at 
7.15 A.M. atthe police station Fatwah. 


3. The trial court in a relative- 
ly brief judgment came to the conclu- 
sion that the story put forward by the 
prosecution was incredible and uncon- 
vineing and the witnesses examined 
could not be believed. So holding, all 
the accused were acquitted. 


A. On appeal by the State the 
High Court considered the relevant 
conclusions of the learned trial Judge 
on which the order of acquittal was 
based, and then dealt with the evidence 
led in the case at great length. After 
appraising the evidence in a rational, 
judicious and detailed manner, the 
High Court came to the conclusion 
that the evidence that the appellant 
Lekha Yadav had caused injury No. 1 
which was in all probability sufficient 
to cause death in the ordinary course 
of nature, and that he was, therefore, 
guilty, of the offence under Section 
302, I. P.C. The order of the trial 
court acquitting the appellant of the 
charge of murder was, therefore, con- 
sidered erroneous. Setting aside the 
order of his acquittal, the High Court 
convicted him of the offence under 
S. 302, LP.C. and sentenced him to 
rigorous imprisonment for life. The 
lesser penalty was awarded to him 
because of his young age. It may be 
pointed out that the appellant is 
stated in the judgment of the trial 
court to be 22 years of age. So far as 
the other accused are concerned, the 
High Court observed that there was 
no charge of specific assault against 
them and that they were merely char- 
ged with the murder of Ramautar 
under Ss. 302/149,.1.P.C. and for being 
members of the unlawful assembly 
under Ss. 147 and 148, LP.C. From the 
evidence of Jagdish Yadav, P.W. 15, 
the presence of some of the accused 
persons was considered doubtful. The 
charge under Sections 147 and 148, 
I.P.C. against them having thus been 
held to be unsubstantiated, the charge 
under Ss. 302/149, I.P.C. was on this 
ground also held to be unsustainable. 
The order of acquittal against them 
was, therefore, affirmed. 


5. Before us, Shri Mookerjee, 
the learned counsel for the appellant, 
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has addressed elaborate arguments 
and has very forcefully and eloquent- 
ly argued that the judgment of the 
trial court is reasonable and if that 
court had on appraisal of the entire 
evidence disbelieved the prosecution 
story, the High Court was incompe- 
tent, on appeal against acquittal, to 
reverse those conclusions and to con- 
vict the appellant for the offence of 
murder. Shri Mookerjee took us 
through the judgments of the two 
courts below as also through the evi- 
dence of some of the witnesses for the 
purpose of showing, that the prosecu- 
tion witnesses are all partisan witnes- 
ses andthere were feelings of animo- 
sity amongst the members of these 
rival groups, between whom there was 
no love lost, and that therefore the 
trial court’s assessment of the evi- 
dence should have been accepted and 
differed from by the High Court. The 
counsel very strongly submitted that 
the High Court had resorted to spe- 
culation rather than to rational and 
judicious appraisal of the evidence 
actually led in the case. Our attention 
was drawn to the legal position laid 
down by this Court in Sanwat Singh 
v. State of Rajasthan, (1961) 3 SCR 
120=(AIR 1961 SC 715) and it was 
contended that the High Court had 
ignored the legal position enunciated 
therein. . 

6. On behalf of the respondent, 
it was submitted that the High Court 
was fully justified under the law to 
re-appraise the evidence for itself and 
come to its own conclusion, there be- 
ing no restriction placed by the sta- 
tute on its power to do so when dis- 
posing of State appeal from an order 
of acquittal. The High Court, accord- 
ing to Shri U. P. Singh did not trans- 
gress the limits of its statutory power 
and the rule laid down in Sanwat 
Singh’s case, (1961) 3 SCR 120=(AIR 
1961 SC 715) (supra) was fully adher- 
ed to. The respondent’s counsel brought 
to our notice the recent decision of 
this Court in Ramabhupala Reddy v. 
State of Andhra Pradesh, (1970) 3 SCC 
474=(AIR 1971 SC 460) where the 
summary of the legal position as en- 
unciated in Sanwat Singh’s case (supra) 
was stated thus: 

“i. An appellate court has full 
powers to review the evidence upon 
ae the order of acquittal is found- 
e 
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2. The principles laid down in 
Sheo Swarup’s case, (AIR 1934 PC 227) 
afforded a correct guide for the ap- 
pellate court’s approach to a case dis- 
posing of such an appeal. 

3. The different phraseology used 
in the judgments of this Court such 
as — 

(a) “substantial 
reasons”; 

(b) “good and sufficiently cogent 
reasons”; 

(c) “strong reasons”, 
are not intended to curtail the un- 
doubted power of an appellate court in 
an appeal against acquittal to review 
the entire evidence and to come to its 
own conclusion, but in doing so it 
should not only consider every matter 
on record having a bearing on the 
questions of fact and the reasons given 
by the court below in support of its 
order of acquittal but should express 
the reasons in its judgment which led 
it to hold that the acquittal was not 
justified.” 

The counsel also drew our attention 
to Gopi Nath Ganga Ram Surve v. 
State of Maharashtra, (1970) 3 SCC 
627 where it was reiterated that the 
power of the Appellate Court in an 
appeal against acquittal is not different 
from that it has in appeal against con- 
viction and that the difference lies 
merely in the manner of approach and 
perspective rather than in the content 
of the power. In that case, this Court, 
after examining the judgments of the 
High Court and of the Sessions Judge 
and after hearing the counsel, felt 
satisfied that the High Court had ap- 
proached the evidence from a correct 
perspective and had given definite 
findings on a consideration of the en- 
tire evidence and had, therefore, not 
departed from any principle laid 
down by this Court. The learned coun- 
sel then took us through the salient 
features of the case in hand and sub- 
mitted that the trial court had ap- 
proached several aspects of the case 
from erroneous point of view and had 
also wrongly excluded some relevant 
evidence. P.W. 12, according to the 
learned counsel, was a trustworthy 
witness and had actually lodged the 
F.I.R. expeditiously stating therein de- 
tails which could not have reasonably 
been concocted during such a short 
time. According to the submission, 
the testimony of this witness is cor- 


and compelling 
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roborated by that of P.W.9. The other 
witnesses, according to Shri Singh, 
have also fully supported the prosecu- 
tion version. The judgment of the 
High Court, said the counsel, does not 
suffer from any legal infirmity and 
there is no cogent ground for inter- 
ference under Article 136 of the Con- 
stitution. 

7. Shri Mookherjee, in bis 
reply, strongly contended that this 
Court under Article 136 does not as- 
sess the evidence as if it is trying the 
case. Its only duty is to see if the High 
Court was right in reversing the con- 
clusions of the trial court. This Court, 
he added, should not proceed to exa- 
mine the evidence for itself so as to 
uphold the order of conviction on its 
own appraisal. 

8. The legal position is so well 
settled that we consider it unneces- 
sary to deal with it at great length. 
It has been reiterated by this Court in 
innumerable cases, a large number of 
which are reported in the law reports. 
a put in a nutshell, once again, the 












statute, as has repeatedly been said, 
creates no distinction between the two 
kinds of appeals. All that the High 
Court is expected to do in appeals 
against orders of acquittal. is, that it 
should bear in mind that there is an 
initial presumption in favour of in- 
mnocence of an accused person and 
that the trial court having acquitted 
him, this initial presumption should 
be considered to have been further 


trial court’s conclusion. 
ness or otherwise of the conclusions 
of the trial court, it is true, is the sub- 
ject of the appeal and is, therefore, 
open to examination by the High 
Court. But while appraising the evi- 
dence, the High Court should not ig- 
nore the importance of the opinion of 
the trial court which has to be dis- 
lodged before reversing the order 
under appeal. This, in our opi- 
nion, is the broad approach required 
of the High Court when hearing ap- 
peals against orders of acquittal. 

9. This Court is not, as a gene- 
ral rule, expected to examine the en- 
tire evidence for itself under Art. 136 


A.I.R 


of the Constitution in cases where the 
High Court has, on appeal, reversed 
the order of acquittal and convicted 
the accused persons. This Court only 
examines so much ofthe evidence as is 
necessary for the purpose of determi- 
ning whether the High Court has 
kept in view the guidelines laid down 
by the Privy Council in Sheo Swarup’s 
case (AIR 1934 PC 227) and later in 
numerous cases heard and disposed 
of by this Court. Those guidelines are 
well known and have already been ad= 
verted to. 


10. . Turning to the case in 
hand, it is obvious that the trial court 
had committed several errors in ap- 
praising the evidence led in the case. 
It not only ignored but appears even 
to have misread part of the evidence 
in certain respects and as a result 
thereof arrived at conclusions which 
on a proper appraisal and reading of 
the evidence would be clearly errone- 
ous and unsustainable. The trial court’s 
approach in evaluating the evidence 
appears to us to be unfair and irra- 
tional. For example, it has condemned 
the prosecution by imputing to it 
attempt to falsely implicate Suresh ac- 
cused. This is how the trial court has 
dealt with this matter. 

“One of the important circumst- 
ances is that one Suresh had accom< 
panied the dead body to the police 


station. Accused Suresh claims 
that it was he who had gone 
with the dead body and at the 


police station P.W. 12 Sarjug Mis- 
sir asked him to go away and 
he returned home. For the first time 
it was P.W. 9 who introduced the pre- 
sence of one Suresh at the place of 
occurrence and she said that he was 
her sister’s son and in paragraph 12 
she denied that it was accused Suresh 
who had accompanied the dead body 
of her son. P.W. 3 has stated in para- 
graph 6 that in the village except ac~- 
cused Suresh there is no other of that 
name and he had stated before the 
police that Suresh had carried the dead 
body of Ramautar to Fatwah. P. W. 15 
has stated in paragraph 8 that he does 
not know any Suresh except the ac- 
cused Suresh. According to P.W. 12 
his cousin Suresh is aged about nine 
or ten and it was he who had gone 
to the police station along with them. 
But P.W. 19 the investigating officer 
does not say that he examined any 
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Suresh at the police station or any 
where thereafter. If actually there had 
been another Suresh, the prosecution 
could not have failed to produce him 
. just to disprove the claim of accused 
Suresh that he had gone with the dead 
body to Fatwah. Having failed to do 
so and it being admitted by P.Ws. 3 
and 15 that they do not know of any 
other Suresh, the only natural infer- 
ence would be that it is this accused 


Suresh who had accompanied the dead 


body to Fatuwa and his statement 
under Section 342, Cr.P. C. that it was 
at the Thana that P.W. 12 asked him 
to return home explains as to why he 
“was not examined by the Police.” 

Now P.W. 3, Parmeshwar Gope was 
tendered for cross-examination. In 
his cross-examination on behalf of the 
accused persons it was extracted that 
on that day no man named 
Suresh carried the injured per- 
son to hospital and that there 
was no other Suresh in the vil- 
lage except accused Suresh. It was 
further extracted that the witness had 
a not made a statement before the police 
“that Suresh and others carried Ram- 
autar to Fatwah and that when Ram- 
autar was lifted and was being carri- 
ed, there was none else besides the 
witnesses. This statement was record- 
ed on September 21, 1966. Gaya Devi, 
P.W. 9 examined on September 26, 1966 
denied in cross-examination that ac- 
cused Suresh had gone to the hospital 
with her son and that it wasnot a fact 
that her sister’s son Suresh had not 
come there. She added that her sister’s 
«son Suresh had actually come to her 
place one day before. P.W. 12, Sarjug 
Mishra in cross-examination stated 
that in addition to the witnesses his 
Mausera brother Suresh had come 
there after the occurrence. This state- 
ment was recorded on September 27, 
1966. Jagdish Yadav, P.W. 15 in his 
cross-examination stated that accused 
Suresh was not his brother by village 
relation and that he did not know any 
other Suresh except this one. Suresh 
accused was examined in the court of 
_Committing Magistrate on March 4, 
“ 1966. In his examination as an accus- 
ed in that court he gave his age to 
be 14 years and merely denied the 
prosecution allegations as false, ad- 
ding that he had not committed the 


offence. He did not say anything else. 


in the court of the Third Additional . 
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Sessions Judge, he was examined as 
an accused on October 4, 1966 when 
he gave his age as 18 years and after 
denying all the allegations, when he 
was asked generally if he had anynr 
thing more to say, he replied:— 


“People were carrying the dead 
body of Ramautar in the night by the 
west of my house. I went there and 
accompanied them up to P. S. Sarjug 
sent me back from there.” 

When asked if he would cite (defence) 
witness, he replied in the negative. 
Now on the basis of this material, in 
our opinion, it is somewhat surprising 
for the trial court to have observed 
that the prosecution could have pro. 
duced Suresh, the cousin of P. W. 12, 
to disprove the claim of the accused. 
This claim was not made by the accus- 
ed Suresh in the committing court. It 
was only made in clear terms at the 
trial after the prosecution evidence 
had concluded. The trial court was, 
therefore, not justified in concluding 
on this basis that there was any at- 
tempt on the part of the prosecution 
to falsely implicate innocent persons, 
It is inconceivable that Suresh accus- 
ed could have dared, as claimed, in the 
circumstances of this case, to accom- 
pany the dead body upto the police 
station. Bearing in mind the feelings 
of hostility between the two groups, 


_the presence of Suresh accused amongst 


those carrying the dead body to the 
hospital seems tobeahighly unrealis- 
tic suggestion which should have been 
rejected by the trial court without any 
serious notice. 


11. In our view, the appraisal 
of the evidence by the High Court is 
fair and just and in coming to its con- 
clusion the High Court has not gone 
against the decisions of this Court. The 
impugned judgment and order is not 
open to any serious challenge and 
must, therefore, be upheld. The High 
Court has not out-stepped its statu- 
tory jurisdiction and has not acted be- 
yond its competence as a court of ap- 
peal from the order of acquittal. This 
appeal accordingly must fail and is 
dismissed. 

Appeal dismissed. 
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Index Note: — (A) Prevention of 
Food Adulteration Act (1954), S. 20-A 
— Magistrate’s failure to implead 
manufacturer, distributor or dealer as 
an accused under S. 20A does not bar 
separate trial against any of them for 
giving false warranty. 


Brief Note: — (A) It is true that 
in order to avoid multiplicity of pro- 
ceedings and conflict of findings it is 
imperative that the Magistrate should 
implead these persons under S. 20-A 
whenever the conditions laid down in 
the section are satisfied. But merely 
because this is not done, the manufac- 
turer, distributor or dealer would not 
get an immunity from a separate pro- 
secution for giving false warranty. 
Because. there is no likelihood of any 
prejudice being caused to any of them 
merely because they were not implead- 
ed in the trial of an offence committed 
by any other person as, any evidence 
taken in that proceeding would not be 
binding on them when tried separate~ 
ly. (Para 10) 


Moreover, there is nothing in Sec- 
tion 20-A which creates an exception 
to the normal rule under the Criminal 
Procedure Code to try each accused 
separately when the offence committed 
by him is distinct. (Para 10) 


Index Note: — (B) Prevention of 
Food Adulteration Act (1954), S. 20— 
It is not obligatory on a Food Inspec- 
tor to join manufacturer, distributor 
or dealer in a complaint against the 
vendor for selling adulterated articles 
of food. 


Brief Note: — (B) It is true that 
under Section 14A the vendor who 
sells adulterated articles of food is 
bound to disclose the name of the war- 
rantor and that the Food In-pector has 
an opportunity to know the name of 
the warrantor still there is no provi- 
sion in the Act which obliges the Food 
Inspector to file a joint complaint 
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against them. Separate trial against 
the warrantor is not barred. (Para 7) 


Index Note: — (C) Prevention of 
Food Adulteration Act (1954), S. 13 (2) 
— Manufacturer, distributor or dealer 
have no right to have sample analysed 
by the Central Food Laboratory even 
when impleaded under S. 20A. 

Brief Note: — (C) Sub-section (2) 
of Section 13 gives the liberty to move 


‘the Court for that purpose only to the 


accused vendor and the complainant. 
Thus read literally, S. 13 (2) would not 
enable the manufacturer, distributor 
or dealer to pray the Court to have 
the sample sent for analysis by the-~ 
Central Food Laboratory even if he is 
impleaded under Section 20A and tried 
along with the vendor. It therefore 
cannot be said that the procedure in 
the joint trial will be more advanta- 
geous to these persons than a separate 
trial. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1581—(1967) 3 SCR 
399, Northern India Caterers 
Pvt. Ltd. v. State of Punjab 12 
AIR 1063 SC 264=(1964) 3 SCR bá 
297, State of Andhra Pradesh 
v. Cheemalapati Ganeswara 
Rao 10 
The Judgment of the Court was 
delivered by 
MATHEW, J.:— The Municipal 
Corporation of Delhi filed a complaint 
on September 10, 1970, before the 
Judicial First Class Magistrate, Delhi, 
against the appellants under S. 7 read 
with S. 16 (f) of the Prevention of 
Food Adulteration Act, 1954, herein-* 
after called “the Act”, alleging that 
they gave a false warranty in respect 
of the curry powder manufactured by 
them. In response to the summons, the 
appellants appeared and filed an ap- 
plication for quashing the proceedings 
on the ground that the complaint was 
incompetent. 
2. The Tearned Magistrate dis- 
missed the application. The appellants 
filed a revision from the order to the 
Additional Sessions Judge. That was 
dismissed. The appellants then filed a , 
revision against that order before the 
High Court. The High Court also dis- 
missed the revision. It is against this 
order that the appellants have filed this 
appeal by special leave. 
3. On November 28, 1968, the 
Food Inspector went to the shop of 
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one Ram Prakash Oberoi and found 
that he was storing for sale curry 
powder. The Food Inspector purchased 
three sealed tins of curry powder 
from him and after following the pro- 
cedure enjoined by the Act, sent one 
sample to the Public Analyst, who, 
after examining it, sent his report that 
the sample was adulterated. A com- 
plaint was filed against Ram Prakash 
Oberoi by the Food Inspector alleging 
that he committed an offence under 
5. 16 read with S. 7 of the Act. Ram 
Prakash Oberoi, in his statement under 
S. 342, stated that he had purchased 


. the curry powder in sealed tins from 


¢ 


the appellants under a warranty given 
by them and that he sold the curry 
powder in the same condition in which 
he had purchased it from the appel- 
lants. The first appellant was examin- 
ed in the case. He gave evidence that 
the curry powder was manufactured 
by the second appellant company and 
that it had been sold in tins to the 
concern of which Ram Prakash Oberoi 
was the proprietor. He also admitted 
the issue of a warranty on behalf of 
the second appellant. In the light of 
the evidence, Ram Prakash Oberoi 
was acquitted, as, according to the 
Magistrate, he had fully discharged 
the onus which lay upon him in order 
to avail himself of the defence under 
Section 19 (2) of the Act. In the con- 
cluding portion of the judgment, which 
was pronounced on October 25, 1969, 
the Magistrate observed that it is open 
to the Municipal Corporation of Delhi 
“to institute a complaint against the 
warrantor concerned for issuing a false 
warranty for the sale of adulterated 
curry powder to M/s. T. D. Bhagwan 
Dass, the proprietor of which was ac- 
cused Ram Prakash Oberoi through 
bill Ex. DW1/A out of which a sam- 
ple bearing No. DN. 2385 was taken 
by P.W. 2 from Ram Prakash Oberoi”. 


4. The contention of the appel- 
Tants in the application before the 
Magistrate to quash the proceedings 
was that they ought to have been im- 
pleaded in the proceedings against 
Ram Prakash Oberoi and tried for the 
offence alleged to have been commit- 
ted by them and, that not having been 
done, the complaint was barred. 


5. The High Court concurred 
with the conclusions of the Courts 
below and held that the fact that the 
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appellants were not impleaded and 
tried along with Ram Prakash Oberoi 
under S. 20A was no bar to the pro- 
secution of the appellants for the of- 
fence of giving false warranty and 
that the complaint was competent. 


6. The appellants submitted 
before us that it was incumbent upon 
the Food Inspector to have filed a 
joint complaint against Ram Prakash 
Oberoi and the appellants as the Food 
Inspector had every opportunity to 
know that the appellants had given a 
warranty when the articles which were 
found to be adulterated were sold to 
Ram Prakash Oberoi. They submitted 
that under Section 14A, the vendor is 
bound to disclose the name of the per- 
son who gives the warranty to the 
Food Inspector and, as the Food Ins- 
pector had knowledge that the vendor 
was covered by a warranty issued by 
the appellants, it was his duty to have 
joined the appellants as accused in the 
complaint filed by him against Ram 
Prakash Oberoi. They also submitted 
that in case it is held that there was 
no duty upon the Food Inspector to 
have joined the appellants also as ac- 
cused, the learned Magistrate who tri- 
ed the case against Ram Prakash Obe- 
roi, in any event, ought to have im- 
pleaded the appellants in that case 
under Section 20A of the Act and tried 
the appellants for the offence alleged 
to have been committed by them and 
that not having been done, the present 
complaint was barred. 

T We do not think that there 
is any substance in these contentions. 
Section 14 provides that no manufac- 
turer, distributor or dealer of any 
article of food shall sell such article 
to any vendor unless he also gives a 
warranty in writing in the prescribed 
form about the nature and quality of 
such article to the vendor. Section 14A 
states that every vendor of an article 
of food shall, if so required, disclose 
to the Food Inspector the name, ad- 
dress and other particulars of the 
person from whom he purchased the 
article of food. In Section 19 (2) it is 
said that a vendor shall not be deem- 
ed to have committed an offence per- 
taining to the sale of any adulterated 
or misbranded article of food if he 
proves: (a) that he purchased the arti- 
cle of food (i) in a case where a licence 
is prescribed for the sale thereof, from 
a duly licensed manufacturer, distribu- 
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tor or dealer; (ii) in any other case, 
from any manufacturer, distributor or 
dealer, with a written warranty in the 
prescribed form: and (b) that the arti- 
cle of food while in his possession was 
properly stored and that he sold it in 
the same state as he purchased it. We 
are not aware of any provision in the 
Act which obliged the Food Inspector 
to have joined the appellants as par- 
ties to the complaint filed against Ram 
Prakash Oberoi. Section 20 of the Act 
upon which the appellants relied has 
nothing to do with this matter. That 
section only says that no prosecution 
for an offence under the Act shall be 
instituted except by, or with the writ- 
ten consent of, the Central Govern- 
ment or the State Government or a 
local authority or a person authorised 
in this behalf, by general or special 
order, by the Central Government or 
the State Government or a local au- 
thority. The proviso to the section 
makes an exception to the general rule 
in the case of a prosecution for an 
offence instituted by a purchaser 
referred to in Section 12, if he pro- 
duces in Court a copy of the report of 
the public analyst along with the com- 
plaint. On the other hand, Section 19 
(3) seems to proceed on the assump- 
tion that it is not obligatory on the 
part of a Food Inspector to join the 
manufacturer, distributor or dealer in 
a complaint against a person for an 
offence alleged to have been commit- 
ted under the Act. That section says that 
any person by whom a warranty refer- 
red to in S. 14 is alleged to have 
been given shall be entitled to appear 
at the hearing and give evidence. It 
would be clear from this provision 
that if the Food Inspector is bound to 
join the person who gave the warranty 
as a party whenever a complaint is 
filed against the vendor for storing 
or selling adulterated articles of food, 
there was no reason why the legisla- 
ture should have made a provision 
enabling the person who gave the 
warranty to appear in Court and give 
evidence. It is to be noted that S. 19 
{3) only gives liberty to the person 
who gave the warranty to appear and 
give evidence and that by volunteer- 
ing to appear and give evidence, he 
does not become an accused. The op- 
portunity to appear and give evidence 
is to enable the person who gave the 
warranty to show that the vendor has 
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not properly stored the article while 
in his possession or that he did not 
sell the article in the same state as he 
purchased it and thus to avoid a pro- 
secution against him onthe basis of a 
false warranty. 


8. The further question is whe- 
ther the failure of the Magistrate who 
tried the complaint against Ram Pra- 
kash Oberoi to implead the appellants 
under Section 20A of the Act and try 
them also along with Ram Prakash 
Oberoi would in any way bar the pre- 
sent complaint. Section 20A provides: 


“20A. Where at any time during 
the trial of any offence under this Act 
alleged to have been committed by 
any person, not being the manufac- 
turer, distributor or dealer of any 
article of food, the court is satisfied, 
on the evidence adduced before it, that 
such manufacturer, -distributor or 
dealer is also concerned with that of- 
fence, then, the court may, notwith- 
standing anything contained in sub- 
Section (1) of Section 351 of the Code 
of Criminal Procedure, 
Section 20 proceed against him as 
though a prosecution had been insti- 
tuted against him under S. 20.” 


The section is an enabling one. There 
is nothing mandatory about it. It is 
left to the discretion of the Magistrate 
whether, in a particular case, having 
regard to the evidence adduced, it is 
necessary, in the interest of justice, to 
implead the manufacturer, distributor 
or dealer as the case may be. Even in 
a case where a Magistrate could pro-. 
perly have impleaded the manufac- 
turer, distributor or dealer in a pro- 
ceeding against a person alleged to 
have committed an offence under the 
Act but failed to do so, that would not 
in any way confer an immunity 
upon the manufacturer, distributor 
or dealer from a prosecution for any 
offence committed by him. 


9. Counsel for the appellants 
argued that although the word used in 
Section 20A is only ‘may’, it imports 
an obligation on the part of the Magis- 
trate to implead the manufacturer, 
distributer or dealer, as the power to 
implead is coupled with a duty, when 
it appears from the eviderice that the 
manufacturer, distributor or dealer, as 
the case may be, has committed an 
offence under the Act. 


1898, or in? 
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10. The normal rule under the 
Criminal Procedure Code is to try 
each accused separately when the of- 
fence committed by him is distinct, 
and separate. The provisions of Sec- 
tions 233 to 239 would indicate that 
joint trial is the exception. In State of 
Andhra Pradesh v. Cheemalapati 
= Geneswara Rao, (1964) 3 SCR 297 at 

p. 324 = (AIR 1963 SC 264) this Court 
said that separate trial is the normal 
rule and joint trial is an exception 
when the accused have committed 
Separate offences. Section 5 (2) of the 
Criminal Procedure Code provides that 
the provisions of that Code will apply 
to trial of an offence under any law 
other than the Indian Penal Code sub- 
fect to any enactment for the time 
being in force regulating the manner 
or place of investigating, inquiring 
into, trying or otherwise dealing with 
such offence. If that be so, unless there 
is something in S. 20A which creates 
an exception to the normal procedure 
prescribed by the Criminal Procedure 
Code, we would not be justified in 
importing into the section by implica- 
tion an absolute obligation to implead 
the manufacturer, distributor or dealer 
and try him also along with the per- 
‘ison who is alleged to have committed 
an offence under the Act, in the sense 
that if the manufacturer, distributor or 
dealer is not impleaded and tried under 
the provisions of S. 20A, a separate 
trial would be barred. In order that 
the manufacturer, distributor or deal- 
er may be impleaded under S. 20A, 
it is mecessary that there should be a 
trial for an offence committed under 
the Act by a person and that the 
manufacturer, distributor or dealer 
must be concerned in the offence. 
When once the manufacturer distri- 
butor or dealer is impleaded, the 
trial proceeds as if he is also an ac- 
cused in the case. That is made clear 
by the closing words of the section. 
As already indicated, no prosecution 
for an offence under the Act can be 
instituted by a Food Inspector with- 
out the sanction specified in Section 
20. When a manufacturer, distributor 
or dealer is impleaded, he becomes an 
accused in the case but no objection 
can be taken by him on the score that 
no sanction had been obtained for 
prosecuting him. And, at the close of 
the trial, the Magistrate must pass an 
order either acquitting or convicting 
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him. It does not follow that the failure 
of the Magistrate to implead the 
manufacturer, distributor or dealer in 
a case in which he could be implead- 
ed under Section 20-A would confer 
an immunity from a separate trial 
against him for the offence for which 
he could have been tried under Sec- 
tion 20-A. There is also no likelihood 
of any prejudice being caused to him 
merely because he was not impleaded 
in the trial of an offence under the 
Act committed by any other person 
as, any evidence taken in that proceed- 
ing would not be binding on him when 
he is tried separately. In other words, 
if a separate prosecution is instituted 
against the manufacturer, distributor 
or dealer, the prosecution cannot rely 
on the evidence in the proceedings 
against the person who committed the 
offence as per se evidence against him. 
It must adduce evidence in the case 
against the manufacturer, distributor 
or dealer to show that he is guilty of 
the offence complained of. The ac- 
quittal, for instance, of the vendor 
who is covered by a warranty, would 
not prove that the manufacturer, dis- 
tributor or dealer has given a false 
warranty or committed any other of- 
fence. The prosecution must show by 
evidence adduced in the proceedings 
against the manufacturer, distributor 
or dealer and prove beyond doubt that 
he committed the offence charged. Nor 
would the conviction of the vendor 
per se be ground for acquitting the 
manufacturer, distributor or dealer 
for giving false warranty, for, the ven- 
dor might have further adultera- 
ted the article after getting a 
false warranty. The real purpose 
of enacting Section 20-A is to avoid, 
as far as possible, conflicting findings. 
If, in the prosecution instituted against 
the vendor, it is found that the ven- 
dor has sold the article of food in the 
same state as he purchased it and that 
while it was in his possession it was 
properly stored, and the vendor is 
acquitted, it would look rather ridi- 
culous, if in the prosecution against 
the manufacturer, distributor or dea- 
ler, it is found on the evidence that 
he did not give a false warranty, but 
that the article was not stored pro- 
perly while it was in the possession of 
the vendor or that he did not sell the 
article in the same state as he purchas- 


ed it. This being so, the object of the 
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legislature in enacting the section will 
be frustrated if a Magistrate were to 
exercise nis discretion improperly by 
failing to implead the manufacturer, 
distributor or dealer under Section 
20-A in a case where he should be 
impleaded. But that is no reason to 
hold that a separate prosecution 
against the manufacturer, distributor 
or dealer would be barred, if he is not 
impleaded under Section 20-A, and 
tried along with the person who is 
alleged tc have committed an offence 
under the Act. In order to avoid 
multiplicity of proceedings and con- 
flict of findings it is imperative that 
the Magistrate should implead these 
persons under Section 20-A whenever 
the conditions laid down in the sec- 
tion are satisfied. As I said, it is a 
far cry from this to say that if this is 
. not done, the manufacturer, distri- 
butor or dealer would get an immu- 
nity from a separate prosecution. 


11. The appellants then con- 
tended that the procedure in the joint 
trial will be more advantageous to 
the manufacturer, distributor or dea- 
Jer, as the case may be, than a sepa~ 
rate trial and, therefore, there could 
be discrimination if unguided discre- 
tion is given to an authority to choose 
the one or the other. The argument 
was that if the manufacturer, distri- 
butor or dealer is impleaded under 
S. 20A, he could avail himself of the 
provisions of S. 13 (2) and request the 
Court to have the sample retained by 
the Food Inspector and produced in 
Court sent to the Central Food Labo- 
ratory for analysis, but if he is tried 
separately, he will be deprived of that 
advantage. Read literally, Section 13 
(2) would not enable the manufac- 
turer, distributor or dealer to pray the 
Court to have the sample sent for ana- 
lysis by the Central Food Laboratory 
even if he is impleaded under S. 20A 
and tried along with the vendor, for, 
that sub-section gives the liberty to 
move the court for that purpose only 
to the accused vendor and the com- 











of the section and move the court to 
have the sample analysed by the Cen- 


son why, when he is separately tried, 
e should not have the sample retain- 
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ed by the Food Inspector and produced 
in Court sent for analysis by the Cen- 
tral Food Laboratory, if it is available 
and in a fit condition. The Magistrate 
may, under S. 20A, implead the manu- 
facturer, distributor or dealer at any 
time in the course of the trial. At the 
time he is impleaded, the sample pro- 
duced in Court by the Food Inspector 
might not be in a fit condition to be 
sent for analysis to the Central Food 
Laboratory. It is, therefore, impossible 
to predicate in the abstract whether a 
joint trial would be more advantage- 
ous to the manufacturer, distributor or 
dealer than a separate trial. 


12. The appellant relied on the 
decision of this Court in Northern 
India Caterers Private Ltd. v. State of 
Punjab, (1967) 3 SCR 399=(AIR 1967 
SC 1581) and contended that where 
two procedures are permissible, one a 
joint trial of the manufacturer, distri- 
butor or dealer with the vendor and 
the other a separate trial, and the one 
is more advantageous than the other, 
there will be scope for discrimination. 
We fail to understand the logic of the 
argument. In the above case the facts 
were: the State of Punjab leased its 
premises to the appellant for running 
a hotel and when the Jease expired, 
the appellant was called upon to hand 
over vacant possession. On the appel- 
lant failing to do so, the Collector 
issued a notice under Section 4 of the 
Punjab Public Premises and Land 
(Eviction and Rent Recovery) Act, 
1959 requiring the appellant to show 
cause why an order of eviction should. 
not be passed under Section 5. The 
appellant thereupon filed a writ peti- 
tion in the High Court contending 
that the Act violated Article 14 of the 
Constitution in that it discriminated 
between the occupants of public pre- 
mises and those of other premsies and 
that it discriminated between the oc- 
cupants of public premises inter se 
as the State could arbitrarily proceed 
against an occupant either under the 
Act or by way of suit. The High 
Court dismissed the petition holding 
that the proceeding under the Act is 
the exclusive remedy for eviction of 
unauthorised occupants of public pre- 
mises, that there was a valid classi- 
fication between the occupiers of pub- 
lic premises and those of private pro- 
perties, and that as the Act was sub- 
stitutive and not supplemental there 
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was no question of discrimination be- 
tween the occupiers of public pre- 
mises inter se. This Court held that 
Section 5 of the Act violated Article 
14 by providing two alternative re- 
medies to the government and in 
leaving it to the unguided discretion 
of the Collector to resort to one or 
the other and to pick and choose some 
of those in occupation of public pro- 
erties and premises for the applica- 
tion of the more drastic procedure 
under Section 5. The Court further 
held that discrimination would result 
if there are two available procedures, 
one more drastic or prejudicial to the 
party concerned than the other and 
which can be applied at the arbitrary 
will of the authority. 

13. The appellants have not 
challenged the vires of Section 20-A. 
That apart, the principle of the rul- 
ing has no application here. That 
principle can apply only when an un- 


guided discretion is conferred upon an. 


authority or person to choose between 
two procedures, one of which is more 
advantageous to the person concern- 
ed than the other. Here we do not 
think that any person has been vested 
with an unguided discretion to choose 
between two procedures, the one more 
advantageous to the appellants than 
the other. 


14. We see no substance in 
this appeal and we dismiss it. 


Appeal dismissed. 
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-=~ No opportunity given to workers 
Re-instatement——Extent of relief. 


Brief Note: — (A) Removal from 
Service during detention of Workers 
solely on the basis of their detention 
under the Defence of India Rules with- 
out giving them any opportunity to 
explain why services should not be 
terminated, is improper. The workers 
are entitled to back wages from the 
date when they offered to resume duty 
after their release to the date of their 
reinstatement. AIR 1966 SC 282, Fol- 
lowed. (Paras 9, 10) 

Index Note: — (B) Industrial Dis- 
putes Act (1947), S. 17A (4) — Com- 
mencement of award—Powers of Tri- 
bunal — To fix the time from which 
the award would become effective is 
discretionary. It need not necessarily 
be made effective from the date . of 
reference. (Para 11) 


Index Note: — (C) Industrial Dis- 
putes Act (1947), S. 2 (j)—‘Industry’— 
Calcutta Dock Labour Board function- 
ing under the Dock Workers (Regula- 
tion of Employment) Act 1948 and the 
schemes framed in 1956 and 1957 
under S.4of that Act,is not an ‘indus- 
try’. AIR 1970 SC 1626, Followed. 

(Para 12) 
Cases Referred: Chronological Paras 


AIR 1970 SC 1626=(1970) 2 SCR 
303=1970 Lab IC 1340, Vizaga- 
patam Dock Labour Board v. 
Stevedores’ Association, Visha- 
khapatnam 12 

AIR 1966 SC 282=(1965) 3 SCR 
453, Calcutta Dock Labour 
Board v. Jaffar Imam 8 


The Judgment of the Court was 
delivered by : 


GROVER, J.:— This is an appeal 
by special leave from an award of the 
Central Government Industrial Tribu- 
nal, Calcutta made in reference No. 
124 of 1966. 


2. The facts may be shortly 
stated. The Calcutta Dock Labour 
Board is a body corporate, established 
under the Dock Workers (Regulation 
of Employment) Act, 1948 and inclu- 
des equal number of members repre- 
senting the Government, the Dock 
Workers and the Employers of Dock 
Workers and Shipping Companies. 
Schemes had been framed under Sec- 
tion 4 of thesaid Act for representa- 
tion of Dock Workers and Employers 
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with the object of ensuring greater 
regularity of employment and regulat- 
ing the employment of Dock workers 
in a Port whether registered or not. 
The Calcutta Dock Workers (Regula- 
tion of Employment) Scheme, 1956 
was notified on October 8, 1956 gov- 
erning the terms and conditions of 
service of Registered Dock Workers. 
Another scheme called the Unregister- 
ed Dock Workers (Regulation of 
Employment) Scheme, 1957 was noti- 
fied on June 29, 1957 governing the 
terms and conditions of Listed 
Workers, 


3. Seven Dock Workers had 
been detained under the Defence of 
India Rules, five of whom were de- 
tained for more than one year and 
two for comparatively shorter period. 

(Contd. on Col. 2) 


(1) Shri Ahad Khan 

(2) Shri Jitindra Nath Das 
(3) Shri Siddique Khan 

(4) Shri Noor Mohammad 
(5) Shri Mohammed Ismail 
(6) Shri Aftab Alam 


(7) Sk. Babu 


2. Whether the existing wages of 
monthly workers include an element 
of wages in respect of the weekly days 
of rest? If not, to what relief, if any, 
are they entitled? 


3. Whether the demand for moor- 
ing allowance for Winchmen in addi- 
tion to their present emoluments is 
justified? If so, to what relief are they 
entitled? 

4. Whether slicemen and chama- 
chias should be booked for any other 
type of work? If so, what should be 
the procedure and conditions for such 
booking?” 

5. It may be mentioned that 
two of the above workers, viz., Siddi- 
que Khan and S. K. Babu were al- 
lowed to join their duties on being 
released after a short period of deten- 
tion and before removal of their names 
from the registers of the Board. We 
have been informed that the reinstate- 
ment of the other five workmen has 
also been made though subsequently. 

6. Before the Tribunal certain 
Preliminary Objections were raised on 
behalf of the Dock Labour Board and 
the Stevedores’ Association. It had 
been urged that they were not em- 
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It appears that one of the disputes 
arose because these workmen were not 
taken back by the Dock Labour Board. 
4, A notification dated Septem- 
ber 29, 1966 was issued by the Cent- 
ral Government saying that an indus- 
trial dispute exists between the em- 
ployers in relation to (1) Calcutta 
Dock Labour Board, (2) The Master 
Stevedores’ Association and (3) the 
Calcutta Stevedores’ Association, Cal~ 
cutta and their workmen and, there- 
fore, a reference was being made 
under Section 10 (1) of the Industrial 
Disputes Act. The points on which 
reference was made were given in the 
schedule and were as follows: 


“1. Whether the demand for rein- 
statement of the following ex-work- 
men is justified, and if so, to what 
relief, if any are they entitled: 


Hatch Foreman 
Tally Clerk 
Winchman 
Khamali-II 
Sardar Supervisor 
Upper Division 
Clerk 

Winchman 


ployers of the workmen within the 
meaning of the Industrial Disputes 


Act, 1947 (hereinafter called as the 
Act) or under the Calcutta Dock Wor- 
kers (Regulation of Employment) 
Scheme, 1956 and the other scheme of 
1957 and therefore the reference was 
without jurisdiction. The Dock Labour 
Board also raised a contention that it 
was a statutory Body set up for en- 
suring the regularity of employment 
of Dock Workers under the two Sche- 
mes of 1956 and 1957 and though the 
payment of wages was made from the 
Office of the Dock Labour Board, the 
funds were obtained from the various 
Firms who employed the labour and 
the expenses of the board were met 
by a levy realised from such em- 
ployers. Therefore, the Dock Labour 
Board could not be said to be carrying 
on any industry within the meaning of 
the Act. The Tribunal was of the 
view that the Dock Labour’ Board 
though exercising many of the func- 
tions and powers of employers is not 
engaged in any industry with the ob- 
ject of earning profit. But after consi- 
dering certain other facts it was held 
that if the Dock Labour had any grie- 
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vance there was no reason why the 
workers should not be able to raise 
a dispute under the Act and the Indus- 
trial Tribunal must be deemed to have 
qurisdiction when the appropriate Gov- 
ernment had referred a dispute for 
adjudication. As regards the Steve- 
dores’ Association the Tribunal was 
of the view that although they might 
not be necessary parties so far as 
points 2, 3 and 4 were concerned yet 
they were proper parties and the re- 
ference could not be held to be bad 
due to that reason. As regards the 
reinstatement of the other five work- 
men, the Tribunal gave a direction 
that they should be taken back on the 
list or register within a month of the 
publication of the award, but they 
should be treated as on leave without 
pay for the period for which they 
were not assigned any job because of 
their detention or because of the 
order of the removal of their names 
from the registers. On the other issues 
the award was as follows: 

*(2) The existing wages of month- 
Iy workers include an element of 
wages in respect of the weekly days 
of rest in some cases, but not in all 
cases. Accordingly, the existing wa- 
ges of the monthly workers are revis- 
ed as indicated in the award with ef- 
fect from the first of the calendar 
month next following the publication 
of the award. 

(3) The demand for mooring al- 
lowance for winchmen in addition to 
their present emoluments is not justifi~ 
ed and the demand is rejected. 


(4) Slicemen and Chamachias will 


be booked for other types of work, but - 


when no work in salt ship is availa- 
ble they should be booked first to the 
Sulphur ships and Fertilizer ships if 
available, and thereafter as baggers in 
food ships, but while working as bag- 
gers they will be entitled to draw the 
wage scale attached to their own sub- 
categories, subject to the proviso that 
when baggers work under an incen- 
tive piece-rate scheme, the  slicemen 
and chamachias will- share in the 
higher earnings only after the average 
earning per bagger has risen above 
their respective sub-category wages.” 


T. Two appeals were brought 
to this Court. Civil Appeal No. 919 of 
1968 has been filed by workmen of 
Calcutta Dock Labour Board against 
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the employers in relation to Calcutta 
Dock Labour Board and others and 
Civil Appeal No. 920 of 1968 is by the 
Employers in relation to the Calcutta 
Dock Labour Board against the Work- 
men. Both will stand disposed of by 
this judgment. 

8. Now, the five workmen 
have been reinstated. These were re- 
moved or discharged some time after 
the date of their arrest and detention. 
For instance Ahad Khan was arrested 
under the Defence of India Rules on 
April 16, 1965 and his name was re- 
moved from the register or list from 
September 18, 1965. It is not disputed 
that once his name was removed from 
the register or the list, he could not 
have got re-employment until his 
name had been put back in the regis- 
ter or the list. There is evidence that 
these workmen applied for being al- 
lowed to resume duty after they were 
released from detention but they were 
not permitted to do so. The orders of 
removal were apparently made in case 
of all while these workmen were in 
detention. In that situation the princi- 
ple laid down in Calcutta Dock Labour 
Board v. Jaffar Imam, (1965) 3 SCR 
453=(AIR 1966 SC 282) would become 
applicable. In that case certain work- 
men had been detained under the Pre- 
ventive Detention Act. On their release 
their employers, the Calcutta Dock.. 
Labour Board, commenced disciplinary 
proceedings and issued show-cause 
notices why their services should not 
be terminated. Not being satisfied 
with their answers, their services were 
terminated. It was held that if the em- 
ployer wanted to take disciplinary 
action on the ground that the employee 
was guilty of misconduct, it was abso- 
lutely essential that a proper enquiry 
should be held instead of equating the 
detention to a conviction by Criminal 
Court. The following observations of 
P. B. Gajendragadkar, C. J. are per- 
tinent on the question as to what is to 
happen in such cases when a citizen 
loses his liberty by detention: 

"But the question which we have 
to consider in the present appeals is 
of a different character. A citizen may 
suffer loss of liberty if he is detained 
validly under the Act; even so, does 
it follow that the detention order 
which deprived the citizen of his 
liberty should also serve indirectly 
but effectively the purpose of depriv- 
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ing the said citizen of his livelihood? 
If the view taken by the appellant’s 
officers who tried the disciplinary 
proceedinngs is accepted it would fol- 
low that if a citizen is detained and 
his detention is confirmed by the 
State Government, his services would 
be terminated merely and solely by 
reason of such detention. In our opi- 
nion, such a position is obviously and 
demonstrably inconsistent with the 
elementary concept of the rule of law 
on which our constitution is founded.” 


9. In the present case the 
workmen did not have any opportu- 
nity for explaining why their services 
should be terminated. Their names 
were discharged from the list or regis- 
ter which meant their removal from 
service while they were in detention 
on the ground that they were being 
detained under the Defence of India 
Rules. 


19. We see no reason why the 
Tribunal should not have allowed back 
wages tc them from the period when 
they reported themselves for resump- 
tion of duty to the date of reinstate- 
ment. We would, accordingly, hold 
that the five workers are entitled to 
be paid back wages by the stevedor’s 
association for the pericd commencing 
with the date when they offered to 
resume duty till they were reinstated. 


11. The other grievances of 
the appellant in the Workers’ appeal, 
Civil Appeal No. 919 of 1968 is that 
the award on Issue No. 2 was 
directed to be effective from the 
first of the month following the 
publication of the award and in 
respect of the award of Issue No. 4 
no date was given which meant 
that it would also be effective from 
one month after the publication of the 
award. It is urged that the award 
should have been made effective from 
the date of the reference. The Tribu- 
nal had the discretion in the matter 
of directing the time from which the 
award would become effective. We 
are not satisfied that any interference 
is called for on those points. The ap- 
peal of the workmen will be allowed 
only in respect of Issue No. 1 and it 
is dismissed in all other respects. 


12. As regards tħe other ap- 
peal of the Dock Labour Board, the 
question about that Board not carry- 
ing on an industry has been already 
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settled by this Court in Vizagapatam 
Dock Labour Board v. Stevedores’ As- 
sociation, Vishakhapatnam (1970) 2 
SCR 303 = (AIR 1970 SC 1626). The 
Board could not be regarded as cary- 
ing on any industry. In view of our 
decision any observations of the Tri- 
bunal which are in conflict with our 
decision will have no force. The ap- 
peal shall stand disposed of accord- 
ingly. 
13. There will be no order as 
to costs in both the appeals. 
Order accordingly. 


AIR 1973 SUPREME COURT 2254 
(V 60 C 376) 
(From: Delhi) 


P. JAGANMOHAN REDDY, S. N. 


DWIVEDI AND Y. V. CHANDRA- 
CHUD, JJ. 


Dr. Vijay Kumar and others, Ap- 
pellants v. M/s. Raghbir Singh Anokh- 
singh, Respondents. 

Civil Appeal No. 1004 of 1972, D/- 
22-5-1973. 

Index Note: — (A) Constitution of 
India, Art. 136 — New inconsistent 
plea of fact in appeal by special leave 
— Not permitted to þe raised. 

(Para 7) 

Brief Note: — (A) A new plea of 
fact inconsistent with the plea taken 
in the written statement in a proceed- 
ing under S. 14 (1) proviso (b) of the 
Delhi Rent Control Act, 1958, taken 
for the first time in the special leave 
petition was not permitted to be rais- 
ed by the appellant in the Supreme 
Court. as it was likely to cause preju- 
dice to the respondent. (Paras 5, 7) 


The Judgment of the Court was 
delivered by 


DWIVEDI, J.:— The first appel- 
lant, Dr. Vijay Kumar, is the father 
of the second and third appellants, 
Ajay Kumar and Ashok Kumar. Dr. 
Vijay Kumar was the tenant of the 
shop No. 2855, Guru Nanak Building, 
Kashmiri Gate, Delhi. The respondent 
is the owner of the shop. On January 
12, 1965 he applied for ejectment of 
the appellants from the shop. The 
application was made to the Rent 
Controller under proviso (b) to sub- 
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section (i) of Section 14 of the Delhi 
Rent Control Act, 1958. The applica- 
tion alleged that the first appellant 
has sub-let, assigned or otherwise 
parted with a part of the shop to the 
other appellants. The application was 
contested by the appellants. By his 
order, dated December 6, 1966, the 
Rent Controller allowed the applica- 
tion and directed ejectment of the ap- 
pellants. Their first appeal against his 
order was dismissed by the Rent Con- 
trol Tribunal on April 25, 1968. Their 
second appeal was dismissed by the 
High Court of Delhi on October 29, 
1971. They have preferred the present 
appeal by special leave. 


” 2. The Rent Controller has 
found that the appellants have parti- 
tioned the shop in two portions. The 
two portions are demarcated by a 
wooden partition wall. In one portion 
there is the clinic of the first appel- 
lant. In the other portion the other 
appellants are carrying on the busi- 
ness of sale and purchase of motor 
ears. The wooden partition wall has 
divided the single door of the shop in 
two parts, so that there are now two 
doors, one in the portion in the oc- 
cupation of the first appellant, and the 
other in the portion in the occupation 
of the other appellants. One cannot go 
directly from one portion to the other 
on account of the wooden partition 
wall. The first appellant locks his por- 
tion. The other appellants lock their 
portion separately. On these findings 
the Rent Controller has held that the 
second and third appellants are in 
exclusive possession of their portion. 
Hence he has come to the conclusion 
that the first appellant has parted with 
possession of their portion to them. 
The Rent Controller did not accept the 
plea of the appellants that the 
business which was being carri- 
ed on in their portion was the 
joint business of all the appel- 
lants. The first appellant is assess- 
ed to Income-tax. He has never shown 
the income from the motor business 
in his Income-tax returns. The appel- 
lants did not produce the account books 
of the motor business, The Rent Con- 
troller accordingly held that the plea of 
joint business has not been established. 


3. The findings of facts and 
the conclusions reached by the Rent 
Controller were confirmed by the 
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Rent Control Tribunal. The High 
Court agreed with the appellate autho- 
rity. These findings cannot be im- 
peached before us. In the result, we 
would accept the conclusion of the 
Rent Controller that half of the shop 
was exclusively occupied by the second 
and third appellants and that the first 
appellant has parted with possession 
of that portion to them. The rejection 
by the Rent Controller of the plea of 
joint business also cannot be disturb- 
ed by us. It is a well reasoned finding. 


4. Counsel for the appellants 
has urged before us that the first ap- 
pellant, being the father of the other w 
two appellants established them in 
the business and permitted them to 
occupy a half portion of the shop for 
that purpose. As a father it was natu- 
ral for him to establish them in life. 
In short, the argument is that the se- 
eond and third appellants were occupy- 
ing a half portion of the shop with his 
permission. 


5. It is a plausible argument, 
but we are unable to entertain it at this 
stage. Such a plea was never taken in 
their written statement. It was not 
pressed even during the hearing be- 
fore the Rent Controller or the Rent 
Control Tribunal or the High Court. It 
has been taken for the first time in 
the special leave petition. The plea 
is inconsistent with the plea taken 
in the written statement. In the 
written statement. the plea, in sub- 
stance, was that the first appel- _ 
lant was in possession over the > 
entire accommodation. The plea now 
sought to be raised is that the second 
and third appellants were in posses- 
sion of the half portion of the shop 
exclusively but with his permission. 
The new plea is not a pleading of law; 
it is a pleading of fact. The respon- 
dent had no opportunity of confuting 
the plea. If we allow the appellants 
to take the new plea now, it is likely 
to cause him prejudice. 


6. No presumption can be drawn 
from mere relationship of the father 
and son or from joint living and joint 
messing thatthe second and third ap- 
pellants were in permissive possession 
of the half portion. If the appellants 
had taken this plea in their written 
statement, the respondent would have 
got an opportunity of proving that the 
plea was false, 
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now too late. 


8. There is no force in this ap- 
peal and accordingly it is dismissed. 
In the circumstances of this case, there 
will be no order as to costs. 


Appeal dismissed. 


AIR 1973 SUPREME COURT 2256 
(V 60 C 377) 
(From: Assam and Nagaland) 


D. G. PALEKAR AND A, ALAGIRI- 
SWAMI, JJ. 


Arjunlal Bhatt Mall Gothani and 
others, Appellants v. Girish Chandra 
Dutta and another, Respondents. 


Civil Appeal No. 1472 of 1967, D/- 
3-5-1973. 

Index Note: — (A) Deed — Con- 
struction — Agreement for sale of 
land — Held one month’s notice be- 
fore ins@tuting suit for possession was 
not necessary. 


Brief Note: — (A) Where under a 
clause of an agreement for sale the 
agreement was to stand cancelled in 
the event of default in payment of 
any instalment of purchase price, the 
instalments already paid were to be 
forfeited if the defaulted instalment 
was not paid within one month’s notice 
and the purchaser was to make over 
the possession but the purchaser did 
not pay any instalment at all, one 
month’s notice before bringing a suit 
for possession was not necessary. Not 
even one instalment having been paid, 
the question of forfeiture did not arise 
and so no notice was necessary for 
cancelling the agreement. It stood au- 
tomatically cancelled. Decision of High 
Court of Assam and Nagaland, Affirm- 
ed. (Para 5) 

Index Note: — (B) Constitution of 
India, Art. 136—New point in appeal 
by special leave—Plea that certain 
tenancy law gave the party any right 
over the disputed land not taken þe- 
fore trial or High Court — Not allow- 
ed to be raised in appeal. (Para 7) 
__ The Judgment of the Court was 
delivered by 

ALAGIRISWAMI, J.:— This ap- 
peal is by special leave from the 
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judgment of the High Court of Assam 
and Nagaland. The defendants are 
the appellants. The facts giving rise 
to the appeal are as follows. 


2. There were four rooms in 4a 
land of an extent of 18 lossas belong~ 
ing to the plaintiffs father, in one of 
which the defendants were tenants 
since 1922 on an annual rent of Rupees 
410/~. In 1942 they took another room 
on rent agreeing to pay Rs. 425/- a 
year. According to the defendants they 
built a double storeyed building at a 
cost of about twenty-six thousand 
rupees behind the above mentioned 
four rooms with the consent of the 
plaintiff's father, who was also the 
appellants’ attorney. Subsequently the 


plantiff’s father made a gift of this 
property in favour of his son, the 
plaintiff. The plaintiffs father had 


filed a suit against the appellants for 
certain sums due to him from the ap- 
pellants. He had also filed a petition 
for declaring them insolvents. The 
plaintiff himself had filed a suit in 
the Sub-Judge’s Court at Jorhat T. S. 
No. 14 of 1958 for eviction of the ap- 
pellants from suit land and premises. 
On 7th June, 1959 an agreement was 
entered into between the appellants 
and the Ist respondent under which 
the 1st respondent agreed to sell the 
whole property to the appellants for 
asum of Rs. 80,000/- to be paid to 
him by annual instalments of Rs. 
10,000/- on the 31st March of each 
year, the first instalment being pay- 
able on 31st March 1960. As soon as 
the purchaser paid Rs. 40,000/- the 
vendor was to execute a sale deed for 
half the land and half the building. If 
the balance of Rs. 40,000/~ was paid 
in equal annual instalments by 31st 
March of each year and the entire 
amount paid within 8 years the vendor 
was to execute a sale deed for the 
remaining half. The most important 
clause of this agreement which it 
van be useful to extract in full 
reads: 


“5. That in case of default of any 
instalment, this agreement for sale 
shall stand cancelled and if the pur- 
chasers fail to pay the defaulted instal- 
ments within one month’s notice the 
payments made shall stand forfeited 
and the purchasers shall make over 
possession of the land and houses 
shown in Schedule to the vendor.” 
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3. As a result of this agree- 
ment all the three proceedings against 
the appellants started by the respon~ 
dent and his father were withdrawn, 
The first instalment was not paid on 
3lst March, 1960. Instead the appel~ 
lants filed a petition before the Subor- 
dinate Judge at Jorhat on 31st March 
1960 stating that the plaintiff could 
not be found and wanted to be per- 
mitted to deposit the sum of Rupees 
10,000/- in Jorhat Treasury to the cre- 
dit of plaintiff. But even by 2-6-1960 
no Treasury challan had been sub- 
mitted by them. Instead they filed a 
petition stating that they had not depo- 
sited Rs. 10,000/- as the plaintiff had 
asked them not to do so and prayed for 
keeping the petition on file. 


4. Thereafter the respondenf 
filed a suit out of which this appeal 
arises for possession of the land to- 
gether with the buildings. The defen- 
dants contended that the terms of the 
agreement were unconscionable and 
obtained by putting undue pressure, 
that the suit had been filed even with- 
out notice. The learned Subordinate 
Judge, who tried the suit held that the 
agreement was not obtained by fraud 
and coercion nor was it illegal and 
the plaintiff was entitled to possession 
as well as the declaration of his right 
and title in the suit properties. This 
fudgment was upheld by the High 
Court of Assam & Nagaland. With 
regard to clause (5) mentioned above 
the High Court held that: 


“The requirement of one month’s 
notice is only in case where there is 
a default for payment of instalments 
and the purchaser wants to avoid for- 
feiture of the money which has al- 
readv been paid under the agreement. 
There is nothing in clause 5 which en- 
foins upon the vendor to give gne 
monih’s notice before he can bea a 
suit for possession.” 


[It also held that: 


“If a default is committed in pay~ 
meni of any instalment, the agree- 
ment stands cancelled and if the de- 
fendant fails to pay the defaulted in- 
stalments within one month of the 
notice, the money already paid will 
stand forfeited. The result of the 
agreement being cancelled is that the 
purchaser will deliver back possession 
of the premises to the vendor.” 
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5. We‘ are Satisfied that both 
the Courts below have arrived at thej. - 
correct conclusion that there is no 
evidence at all to justify an inference 
that the agreement in question was ob- 
tained from the appellants under undue 
influence or coercion, None of the in- 
stalments were paid as agreed upon. 
The application made by the appel- 
lants on 31-3-1960 as well as the ap- 
plication made subsequently are pa- 
tently dishonest attempts at avoiding 
payment of the instalments as agreed 
upon. Under clause 5 of the agreement 
the question of giving notice arises 
only if the vendor wanted to forfeit 
the instalments paid by the purchaser. 
Not even one instalment having been 
paid the question of forfeiture does not 
arise and no notice was necessary for 
cancelling agreement. It stood auto- 
matically cancelled. It was sought to 


_be argued before us that once the 


agreement stood cancelled the appel- 
dants stood restored to their original 
position as tenants and the suit could 
not be filed without giving notice 
under the Transfer of Property Act. 
We are of opinion that when the agree- 
ment dated 7-6-1959 was entered into 
the old relationship of landlord and 
tenant came to an end. The rights and 
liabilities of the parties have to be 
worked out on the basis of that agree- 
ment. This is obvious from the fact 
that there was no provision for pay- 
ment of any rent till the whole pur- 
chase money was paid or even for the 
balance of the purchase money that 
may be due after one or more instal- 
ments were paid. There was no pro- 
vision even for payment of interest in 
respect of the whole of the purchase 
money or any of the instalments. 
Therefore, when the agreement stood 
cancelled the plaintiff was automati- 
cally entitled to possession under the 
terms of the agreement. 

6. Even otherwise it has to be 
noticed that before T. S. No. 14 of 
1958 was filed the plaintiff had actual- 
ly given notice terminating the tenancy 
and asking for possession and that suit 
was withdrawn consequent on the 
agreement entered into between the 
parties on 7-6-1959. If the appellants 
want to go back to the position as te- 
nants that notice should still be held 
to hold the field. The appellants can- 
not be allowed to take advantage of 
their own wrong. 


2258 S. C. L kshmi Kant v. W. T. Commr., B. & O. 


7. It was further urged before 
us that the appellants were entitled to 
certain rights under the Assam Te- 
`” nancy Act. The only statement of the 
appellants in their written statement 
was that they were protected under 
the tenancy law from eviction for 
having permanent structure on the 
land with consent, knowledge and ac- 
quiescence of the plaintiff and his 
father for many years past. The 
Courts below have not found that the 
appellants had put any permanent 
structures on the land with the con- 
sent, knowledge and acquiescence of 
the plaintiff and his father. It is not 
mentioned under what tenancy law 
the appellants were entitled to be pro- 
tected against eviction. In any case 


they do not claim that the tenancy 
law gave them any rights over the 
land. Such an argument does not 


seem to have been advanced before the 
trial court or before the High Court. 
We, therefore, refused to allow that 
argument to be raised. It is a case 
wholly without merits. 

8. The appeal is dismissed; the 
appellants will pay the ist respondent’s 
costs. 

Appeal dismissed. 


AIR 1973 SUPREME COURT 2258 
(V 60 C 378)= 


1973 TAX. L. R. 955 
(From: Patna) 


K. S HEGDE AND H. R, 
KHANNA, JJ. 


Pandit Lakshmi Kant Jha. Appel- 
lant v. Commissioner of Wealth Tax, 
Bihar and Orissa, Respondent. 


Civil Appeal No. 296 of 1970, D/- 
16-4-1973. 

Index Note: — (A) Wealth Tax 
Act (1957), S. 5 (i) (viii) and (xv) — 
Exemption from tax — Jewellery in- 
tended for personal use of assessee 
being especially covered only by 
Cl. (viii} — It is exempted. 

Brief Note:— (A) Section 5 (1) (xv) 
deals with jewellery in general whe- 
ther intended for personal use of the 
assessee or not, while jewellery inten- 
ded for personal use of the assessee 
comes within the scope of Section 5 
(1) (viii). Hence the value of jewellery 
(amounting to more than Rupees 
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25,000/-) intended for personal use of 
the assessee would be excluded under 
Section 5 (1) (viii) in the computation 
of the net wealth. AIR 1971 SC 915, 
Followed; Judgment of Patna High 
Court, Reversed. (Para 9) 


The amendment by Section 32 of 
Finance Act of 1971 by which jewel- 
lery has been excluded from the pur- 
view of clause (viii) of Section 5 (1) 
with effect from April 1, 1963 cannot 
apply to the assessment year 1957-58. 

j (Para 10) 

Index Note:— (B) Wealth Tax Act 

(1957), S. 7 (1)—Valuation of assets— 

Expenses in effecting the sale of the 

asset in the open market cannot he 
deducted. 


Brief Note:— (B) in the absence 
of any rule prescribing a different 
criterion the value of an asset, other 
than cash, should þe taken to be the 
price which it would fetch if sold in 
the open market on the valuation date. 
Section 7 (1) does not permit any de- 
duction on account of the expenses of 
sale which may be borne by the as- 
sessee if he were to sell the asset in 
question in the open market. 

(Paras 11, 12) 

Therefore, in computing the mar- 
ket value of the shares the assessee is 
not entitled to the deduction of the 
amount of brokerage commission. 

(Paras 13, 16) 

Index Note:— (C) Wealth Tax Act 
(1957), Ss. 2 (e) and 4 — ‘Assets’ — 
Compensation payable to assessee under 
Bihar Land Reforms Act even though 
its exigibility is deferred is an ‘asset’ 
in the total wealth of assessee. 


Brief Note:— (C) The word “pro- 
perty” is a term of the widest import 
and subject to any limitation which 
the context may require, it signifies 
every possible interest which a per- 
son can clearly hold and enjoy. The 
definition of the “assets” as given in 
section 2 (e) though not exhaustive 
shows its wide amplitude and there is 
no reason why the right to receive 
compensation cannot be included 
amongst the assets of an assessee. AIR 
1971 SC 1691, Followed. Case law dis- 
cussed. (Paras 18, 20) 


Cases Referred: Chronological Paras 
1972 Tax LR 1753 = 84 ITR 240 
(FB), Kamal Singh v. Commr. 
of Wealth Tax 21 
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1971 Tax LR 407 = AIR 1971 SC 
915 = 77 ITR 505, Commr. of 
Wealth Tax v. Arundhati Bal- 
krishna 9 

1971 Tax LR 952 = AIR 1971 SC 
1691 = 76 ITR 471, Ahmed 
G. H. Ariff v. Commr. of Wealth 
Tax 18 

(1970) 78 ITR 591 (All), Patesh- 
wari Pd. Singh v. Commr. of 
Wealth Tax, U. P. 21 

(1970) 78 ITR 601 (Andh Pra), 

P. V. G. Raju v. Commr. of 
Wealth Tax. Andhra Pradesh 21 

AIR 1970 Cal 462 = 78 ITR 214, 
Commr. of Wealth Tax v. U. C. 
Mahatab 22 

(1968) 69 ITR 552 (Andh Pra), 
Vadrevu Venkappa Kao v. 
Commr. of Wealth Tax, Andhra 
Pradesh 21 

AIR 1968 Madh Pra 168 = 69 ITR 
336, C. S. Angre v. Commr. of 

= Wealth Tax 21 

(1967) 64 ITR 147 (Andh Pra), V. 
Chandramani Pattamaha Devi 
v. Commr. of Wealth Tax, 

A. P. 21 

AIR 1967 Andh Pra 22 = (1966) 
62 ITR 601, Bhagya Laxmamma 
y Commr. of Wealth Tax, 

P 


(1967) AC 506, Duke of Bucelunch 
v. Inland Revenue Commrs. 15 
AIR 1966 Pat 282 = 65 ITR 460, 
Kamal Singh v. Commr. of 
Wealth Tax T 21; 22 
AIR 1963 Andh Pra 486 = 50 ITR 
216, Imdad Ali Khan v. Commr. 
of Wealth Tax 2 


KHANNA, J.:— This appeal on 
certificate is directed against the 
judgment of Patna High Court where- 
by that Court answered the following 
three questions referred to it under 
Section 27 of the Wealth Tax Act, 
1957 (Act No. 27 of 1957) (hereinafter 
referred to as the Act) against the as- 
sessee: 


‘(1) Whether in computing the 
market value of the shares the asses- 
see is entitled to the deduction of a 
sum of Rs. 2,30,546 by way of broker- 
age commission? 


(2) Whether on a true construc- 
tion of Sections 5 (1) (viii) and 5 (1) 
(xv) of the Wealth Tax Act, the asses- 
see is entitled to the exclusion of the 
value of jewellery amounting to 


Commr., B. & O. 
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Rs. 27,27,330 from the computation of 
his total wealth? 


(3) Whether any part of the 
amount of Rs. 36,87,419 fixed as com- 
pensation payable to the assessee under 
the Bihar Land Reforms Act is liable 
for inclusion in the total wealth of the 
assessee?” 


2. The assessee was former 
Maharajadhiraja of Darbhanga. The 
matter relates to the assessment year 
1957-58, the relevant valuation date for 
which was March 31, 1957. The asses- 
see filed a return on April 22, 1958 
declaring a net wealth of Rs. 2,77,489. 
A revised return was filed subsequent- 
ly showing the total wealth to be 
Rs. 2,69,58,130. The Wealth Tax Offi- 
cer determined the net wealth of the 
assessee to be Rs. 4.57,85,996. 


3. The assessee held shares and 
stocks in various limited companies. 
In the return filed by him the assessee 
gave correct valuation of those shares 
and stocks as given in the stock ex- 
change quotations and the quotations 
furnished by well-known brokers, but 
he claimed a deduction of a sum of 
Rupees 2,30,546 by way of brokerage. 
It was contended on behalf of the as- 
sessee that in effecting the sales of 
the shares and stocks, brokerage would 
have to be paid. The Wealth Tax Offi- 
cer disallowed the claim in this respect 
on the ground that there was no pro- 
vision for deducting the brokerage 
commission. 


A, In Part IV of the return fil- 
ed by the assessee, he mentioned the 
value of jewellery intended for per- 
sonal use to be Rs. 27,27,330. It was 
claimed that as the said jewellery was 
intended for personal use, it should not 
be taken into account for computing the 
total wealth of the assessee. The as- 
sessee sought to bring his case under 
Section 5 (1) (viii) of the Act. The 
Wealth Tax Officer rejected this claim 
of the assessee on the ground that the 
aforesaid clause did not cover jewel- 
lery. 

5. The assessee had held zamin- 
dari estate which was acquired by 
the Government under the Bihar Land 
Reforms Act. The assessee was to 
receive asum of Rupees 36,87,419 from 
the Government of Bihar as compen- 
sation in that connection. The assessee 
claimed that the compensation pay- 
able to him could not be included in 
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his total wealth because it was not 
known as to when and in what man- 
ner the amount would be paid. .The 
Wealth Tax Officer held that the right 
to receive compensation represented a 
valuable asset which had to be includ- 
ed in the total wealth of the assessee. 
As the whole of the compensation had 
not yet been paid up to the date of 
the valuation,.the Wealth Tax Officer 
estimated the value of the compensa- 
tion to be 75 per cent. of its face value. 
Rs. 27,635,564 were accordingly inclu- 
ded on that account in the total wealth 
of the assessee. 


6. On appeal the Appellate 
Assistant Commissioner affirmed the 
decision of the Wealth Tax Officer on 
the three questions mentioned. above. 
The Appellate Assistant Commissioner 
also held that the items of jewellery 
could be considered only under Sec- 
tion 5 (1) (xv) of the Act and not under 
any other provision. On further ap- 
peal to the Income-tax Appellate Tri- 
bunal, the Tribunal rejected the claim 


' of the assessee for deduction on ac- 


count of brokerage commission. So far 
as the jewellery was concerned, the 
Tribunal dealt with the submission 
made on behalf of the assessee that 
Cl. (xv) of Section 5 (1) of the Act 
had been deleted by the Finance Act 
of 1963 and observed that as long as 
that clause was in the statute book, 
that clause governed the exemptions 
granted by Section 5 in preference to 
Cl. (viii). The Tribunal consequently 
rejected the claim of the assessee in 
respect of the jewellery. As regards 
the compensation payable under the 
Bihar Land Reforms Act to the asses- 
see, contention was raised on behalf of 
the assessee that the market value of 
the compensation bonds was about 
50% of its face value. The Tribunal 
observed in this connection that the 
value was generally estimated at 65 
per cent. of the amount of compensa- 
tion determined by the Compensation 
Officer. It was accordingly held that 
the valuation of the bonds should be 
determined to be 65 per cent of the 
face value. The questions reproduced 


above were thereafter referred to the ` 


High Court at the instance of the as- 
sessee. 


7. The High Court while deal- 
ing with. the first question, observed 
that in estimating the value of an 
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asset, regards must be had to the 
value it would fetch. The word “fetch? 
in the opinion of the High Court, must 
mean the quoted price only and bro- 
kerage and other inevitable expenses 
would have to be ignored, on question 
No. (2), the High Court expressed the 
opinion that the jewellery was outside 
the scope of Cl. (viii) of Section 5 (1) 
of the Act and could be dealt with 
only under clause (xv), As regards 
question No. (3), the High Court relied 
upon its earlier decision in the case of 
Maharajkumar Kamal Singh v. Com-= 
mr. of Wealth Tax, 65 ITR 460 = 
(AIR 1966 Pat 282). It was observed 
that merely because the amount of 
compensation payable to the assessee 
had not yet been paid and there was 
likely to be much delay in paying the 
same, the said amount could not be 
deducted from the assets for the pur- 
pose of the Act. Questions (1) and (2) 
were accordingly answered in the 
negative, while question No. (3) was 
answered in the affirmative. 


8. In appeal before us Mr. 
Kolah on behalf of the appellant has 
assailed the correctness of the answers 
given by the High Court on all the 
three questions. As against that, the 
learned Additional Solicitor General 
has canvassed for the correctness of 
the judgment of the High Court so far 
as the answers to questions (1) and (3) 
are concerned. As regards question 
No. (2) the Additional Solicitor Gene- 
ral has made certain submissions to 
i reference would be made here- 
after. 


9. We may at the outset deal 
with question No. (2) relating to the 
jewellery. As mentioned earlier, the 
High Court took the view that as 
jewellery was dealt ‘with specifically 
under clause (xv) of S. 5 (1) of the 
Act, the jewellery would be outside 
the scope of Clause (viii) altogether. 
This view of the High Court cannot be 
sustained because of the decision of 
this Court in the case of Commr. of 
Wealth Tax, Gujarat v. Arundhati Bal- 
krishna, 77 ITR 505 (AIR 1971 SC 
915). It was observed in that case by 
this Court that Section 5 (1) (xv) dealt 
with jewellery in general whether in- 
tended for personal use of the assessee 
or not, while jewellery intended for 
personal use of the assessee came 
within the scope of S. 5 (1) (viii) of 
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the Act. It was accordingly held that 
the value of the jewellery of the as- 


sessee intended for personal use of 


the assessee would stand excluded 
under Section 5 (1) (vii) of the Act 
in the computation of the net wealth. 
The learned Additional Solicitor Gene- 
ral has frankly conceded that in view 
of the aforesaid decision of this Court. 
he cannot support the view taken by 
the High Court in this respect. It has, 
however, been submitted by him that 
we should remand the case with a 
view to ascertain as to how much of 
the jewellery in question was intended 
for the personal use of the assessee. 
We find it difficult to accede to this 
contention. The matter is rather old as 
it relates to the assessment year 1957- 
58. The case of the assessee before the 
Wealth Tax Officer was that the en- 
tire jewellery worth Rs. 27,27,330 was 
intended for his personal use and 
should not be included in the total 
wealth. The Wealth Tax Officer dis- 
allowed the claim of the assessee in 
this respect on the ground that the 
items of jewellery were covered by 
Cl. (xv) and not by clause (viii) of 
Section 5 (1) of the Act. The claim of 
the assessee that the jewellery in 
question was intended for the personal 
use of the assessee was not rejécted. 
No plea was also raised in appeal be- 
fore the Appellate Assistant Commis- 
sioner or the Tribunal that the jewel- 
lery was not intended for the personal 
use of the assessee. It, therefore, 
cannot be said on the record that 
the claim of the assessee that the 
jewellery in question was intended for 
his personal use has been controverted. 
In the circumstances, we must proceed 
on the assumption for the purpose of 
the assessment during the relevant 
year that the jewellery was intended 
for the personal use of the assessee. 

10. It may be mentioned that 
jewellery has been excluded by Sec- 
tion 32 of the Finance (No. 2) Act of 
1671 (Act 32 of 1971) from the pur- 
view of clause (viii) of Section 5 (1) 
of the Act with effect from April 1, 
1963. This amendment made in Cl. (viii) 
would not make any material dif- 
ference because the said amendment is 
to operate with effect from April 1, 
1963, while we are dealing with the 
assessment year 1957-58. As such, the 
said amendment can obviously not ap- 
ply to the assessment in question, 
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11. Question No. 1 as would 
appear from the above, relates to the 
claim of the assessee for deduction on 
account of brokerage commission from 
the value of shares and stocks held by 
him. The stand which has been taken 
on behalf of the assessee is that as and 
when he sells the shares and stocks in 
question, he would have to pay broke- 
rage commission. As such, it is urged 
that in computing the value of this 
asset, the price which it would fetch 
in the market should be reduced by 
the brokerage which would have to 
be paid on account of the transaction 
of the sale. We find it difficult to ac- 
cede to this contention. Section 7 (1) 
of the Act reads as under: 


“Subject to any rules made in this 
behalf, the value of any asset, other 
than cash, for the purposes of this Act, 
shall be estimated to be the price 
which in the opinion of the Wealth 
Tax Officer it would fetch if sold in 
i open market on the valuation 

ate.” 


Bare reading of the section makes it 
plain that subject to any rules which 
may be made in this behalf, the value 
of the assets, other than cash, has to 
be the price which the assets, in the 
opinion of the Wealth Tax Officer, 
would fetch in the open market on 
the valuation date. It would, therefore, 
follow that in the absence of any rule 
prescribing a different criterion, the 
value of an asset, other than cash, 
should be taken to be the price which 
it would fetch if sold in the open 
market on the valuation date. No 
rules prescribing a different criterion 
in respect of the value of quoted 
stocks and shares have been brought 
to our notice. Rule 1-C of the Wealth 
Tax Rules relates to the market value 
of unquoted preference shares, while 
R. 1-D of the said Rules relates to 
market value of unquoted equity shares 
of companies other than investment 
companies and managing agency com- 
panies. The value of the stocks and - 
shares in question, in the circum- 
stances; would have to be estimated 
to be the price which they would fetch 
if sold in the open market on the 
valuation date. The authorities con- 
cerned under the Act for this pur- 
pose accepted the valuation as given 
in stock exchange quotations and the 
quotations furnished by well-known 
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brokers. No objection can be taken 
to this mode of valuation. Indeed, this 
_}was the mode which had been adopt- 
ed by the assessee himself in the 
return filed by him. 


12. There is nothing in the 
language of Section 7 (1) of the Act 
which permits any deduction on ac- 
count of the expenses of sale which 
may be borne by the assessee if he 
were to sell the asset in question in 
the open market. The value according 
to Section 7 (1) has to be the price 
which the asset would fetch if sold 
in the open market. In a good many 
eases, the amount which the vendor 
would receive would be less than the 
price fetched by the asset. The vendor 
may, for example, have to pay for the 
brokerage commission or may have to 
incur other expenses for effectuating 
the sale. It is not, however, the amount 
which the vendor would receive after 
deduction of those expenses but the 
price which the asset would fetch 
when sold in the open market as would 
constitute the value oz the asset for 
the purpose of Section 7 (1) of the 
Act. To accede to the contention ad- 
vanced on behalf of the appellant 
would be reading in Section 7 (1) the 
words “to the assessee” after the words 
tit would fetch”, although the legisla- 
ture has not inserted those words in 
the statute. Such a course would not 
be permissible unless there is anything 
in the relevant provisions which may 
show that the intention of the legis- 
lature was that the value of an asset 
would be the price fetched after dedu- 
cting the sale expenses. 


13. It, no doubt, appears to be 
somewhat harsh that in computing the 
value of an asset only the price it 
would fetch if sold in the open market 
has to be taken into account and the 
expenses which would have to be 
borne in making the sale have to be 
excluded from consideration. This, 
however, is a matter essentially for 
the legislature. No resort can be made 
to an equitable principle for there is 
no equity about a tax. So far as the 
construction of Section 7 (1) of the 
Act is concerned, in view of its plain 
language, there is no escape from the 
conclusion that the expenses in effect- 
ing the sale of the asset in the open 
market cannot be deducted. 


14, The material part of the 
language of Section 7 (1) of the Wealth 
Tax Act, 1957 is similar to that of sub- 
section (1) of S. 36 of the Estate Duty 
Act which was brought on the statute 
book earlier in 1953. Sub-section (1) 
of S. 36 of the Estate Duty Act reads 
as under: 


“(1) The principal value of any 
property shall be estimated to be the 
price which, in the opinion of the Con- 
troller, it would fetch if sold in the 
open market at the time of the deceas- 
ed’s death.” 

Section 48 of the Estate Duty Act was 
as under: 


“Where the Controller is satisfied 
that any additional expense in admi- 
nistering or in realising property has 
been incurred by reason of the pro- 
perty being situate out of India, he 
may make an allowance from the value 
of the property on account of such ex- 
pense not exceeding in any case five 
per cent. on the value of the property.” 
On account of the similarity in lan- 
guage of the material parts of S. 7 (1) 
of the Wealth Tax Act and 5S. 36 (1) 
of the Estate Duty Act, the value of 
an asset, other than cash, for the pur- 
pose of S. 7 (1) of the Wealth Tax Act 
should be the same as its value for the 
purpose of Section 36 (1) of the Es- 
tate Duty Act. Section 48 of the Es- 
tate Duty Act reproduced above allows 
a deduction up to 5 per cent. on ac- 
count of expenses for administering or 
realising property situated out of 
India in computing the value of that 
property. It would follow from the 
above that where the legislature in- 
tended that allowance or deduction 
should be made from the value of pro- 
perty, it made an express provision to 
that effect. The fact that no provision 
was made in respect of expenses 
which may have to be borne by the 
assessee in effecting the sale of an 
asset shows that in computing the 
value of an asset, such expenses can- 
not be deducted from the price which 
the asset would fetch if sold in the 
open market. 


15. Section 36 (1) of the Es- 
tate Duty Act was based upon S. 7 (5) 
of the U. K. Finance Act, 1894 and 
Sec. 60 (2) of the U. K. Finance Act. 
1910, while Sec. 48 of the Estate Duty 
Act was based upon Sec. 7 (5) of the 
U. K. Finance Act, 1894. According to 
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Section 7 (5) of the U. K. Finance Act, 
1894, “the principal value of any pro- 
perty shall be estimated to be the 
price which, inthe opinion of the Com- 
missioners, such property would fetch 
if sold in the open market at the time 
of the death of the deceased.” Sec- 
tion 60 (2) of the U. K. Finance Act, 
1910 provides that “in estimating the 
principal value of any property under 
Section 7 (5) of the principal Act...... 
».....the Commissioners shall fix the 
price of the property according to the 
market price at the time of the death 
of the deceased, and shall not make 
any reduction in the estimate on ac- 
count of the estimate being made on 
the assumption that the whole pro- 
perty is to be placed on the market at 
one and the same time.” In the con- 
text of the above provisions, it has 
been observed on page 393 of Green’s 
Death Duties, Sixth Edition: 


“The price which property 
“fetches” is the gross price paid by 
the purchaser. without deduction for 
the vendor’s costs and expenses. This 
is so, even where the property is sub- 
ject to a trust for sale. But if the pro- 
perty to be valued is merely a share 
in an unadministered estate, or in the 
proceeds of sale of trust property 
which must be realised for the pur- 
pose of distribution, the expenses of 
the executors or trustees under the 
old title should be taken into account.” 
The matter has been dealt with in 
Dymond’s Death Duties, Fourteenth 
Edition, page 569 in the following 
words: 


"The price which the property 

fetches is the gross sale price, without 
deduction for the costs of sale, except 
that. if the property is part of an un- 
administered estate or a share of pro- 
perty subject to a trust already in 
operation which involves conversion, 
or if the property consists of certified 
chattels of national, etc. interest (see 
p. 868), allowance for costs may be 
made.” 
The House of Lords had to deal with 
this aspect of the matter in the case of 
Duke of Bucelunch v. Inland Revenue 
Commrs., (1967) AC 506. After referr~ 
ing to S. 7 (5) of the U. K. Finance 
Act, 1894 Lord Reid observed: 


“I am confirmed in my opinion by 
the fact that the Act permits no de- 
duction from the price fetched of the 
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expenses involved in the sale (except 
in the case of property abroad under. 
sub-section (3) ).” 
Lord Morris in this context observed : 
“The value of a property is to be 
estimated to be the price which it 
would “fetch” if sold in the open mar- 
ket at the time of the death of the de- 
ceased. This points to the price which 
a purchaser would pay. The net 
amount that a vendor would receive 
would be less. There would be costs 
of and incidental to a sale. It would 
seem to be harsh or even unjust that 
allowances cannot be made in respect 
of them. But the words of the statute 
must be followed.” 
Similar observations were made by 
Lord Hodson and Lord Guest. 


16. We are, therefore, of the 
view that the High Court rightly ans- 
wered question No. (1) relating to the 
claim for deduction on account of 
brokerage commission against the as- 
sessee, 


17. Question No. (3) pertains to 
the compensation payable to the asses- 
see under the Bihar Land Reforms 
Act. Two contentions have been ad- 
vanced on behalf of the appellant in 
this Court with regard to the above 
question. It is argued in the first in- 
stance that compensation payable to 
the assessee under the Bihar Land Re- 
forms Act does not constitute an asset 
as can be taken into account in com- 
puting the total wealth of the assessee. 
In the alternative, it is urged that in 
computing the value of compensation 
the Tribunal should have taken the 
value to be 50 per cent. and not 65 
per cent. of the amount of compensa- 
tion. None of these contentions, in our 
opinion, is well founded. The Bihar 
Land Reforms Act, 1950 (Bihar Act3 
of 1950) provides for the transference 
to the State of the interests of pro- 
prietors and tenure-holders in land and 
of other interests in land. According to 
Section 3 (1) of the Act. the State 
Government may, from time to time, 
by notification declare that the estates 
or tenures of a proprietor or tenure~ 
holder, specified in the notification, 
have passed to and become vested in 
the State. Section 4 enumerates the 
consequences of the vesting of an es- 
tate or tenure in the State. One of 
those consequences is that the estate 
or tenure, including the interest of the 
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proprietor or tenure-holder in such. an 
estate or tenure shall, with effect from 
the date of vesting, vest absolutely in 
the State free from all incumbrances 
and such proprietor or tenure-holder 
shall’ cease to have any interests in 
such estate or tenure, other than the 
interests expressly saved by or under 
the provisions of the Act. Section 19 
makes provision for the appointment 
of Compensation Officer who shall in 
the case of an estate or tenure which 
has vested in the State, prepare in the 
prescribed form and manner a Com- 
pensation Assessment-roll containing 
.the gross asset and the net income of 
each proprietor and tenure-holder of 
estates and tenures and the compensa- 
tion to be paid in accordance with the 
provisions of the Act to such pro- 
prietor or tenure-holder and all other 
persons whose interests are transferr- 
ed to the State. Section 23 prescribes 
the mode of computation of net 
income, while Section 24 gives the 
rate of compensation and the mode of 
its determination. According to S. 26 
there should be a preliminary publica- 
tion of Compensation Assessment-roll. 
Section 27 gives a right of appeal 
from an order passed by a Compensa- 
tion Officer to a Judge of the High 
Court. After all objections and appeals 
have been disposed of, there has to 
be a final publication of the Compen- 
sation Assessment-roll in accordance 
with Section 28 of the Act. Section 32 
provides for the manner of payment 
of compensation. Sub-section (2) of 
that section reads. 


“The amount of compensation so 
payable in terms of a Compensation 
Assessment-roll as finally published 
shall be paid in cash or in bonds or 
partly in cash and partly in bonds. 
The bonds shall be either negotiable 
or non-negotiable and non-transfera- 
ble and be payable in forty equal in- 
stalments to the person named therein 
and shall carry interest at two and a 
half per centum per annum with ef- 
fect from the date of issue.” | 
Section 33 makes provision for ad 
interim payment to the proprietors 
after the date of vesting and before 
the day of payment of compensation 
under sub-section (2) of Section 32 of 
the Act. 


18. 
visions of Bihar Land Reforms 


Perusal of the different pro- 
Act 


shows that as soon as the estate or 
tenure of a proprietor or a tenure- 
holder vests in the State, he becomes 
entitled to receive compensation. The 
fact that the payment of compensation 
in terms of the provisions of the Act 
may be deferred and be spread over 
a number of years does not affect the 
right of the proprietor or tenure-hol-~ 
der to the compensation. The assessee, 
in our Opinion, was vested with a right 
to get compensation immediately his 
land was vested in the State. Section 
2 (e) of the Act defines “assets” to in- 
clude property of every description, 
movable or immovable. but does not 
include certain categories of property 
with which we are not concerned. The 
word “property”, as mentioned by 
this Court in the case of Ahmed G. H. 
Ariff v. Commissioner of Wealth Tax, 
76 ITR 471 = (AIR 1971 SC 1691) is 
a term of the widest import and sub- 
ject to any limitation which the con- 
text may require, it signifies every 
possible interest which a person can 
clearly hold and enjoy. The definition 
of the “assets” as given in Section 2 
(e) of the Act, though not exhaustive 
shows its wide amplitude and we see 
no reason as to why the right to re- 
ceive compensation cannot be included 
amongst the assets of an assessee. 


19. According to Mr. Kolah, the 
amount of compensation had not been 
determined by the valuation date and 
as such it could not be included in 
the assets of the assessee. There is, 
however. no material on the record to 
show that the amount of compensation 
had not been determined by the valua~ 
tion date. The fact that the assessee 
had originally shown the amount of 
compensation payable to be Rupees 
92,27,422 in his return and it was only 
in the revised return that he stated 
that the amount of compensation pay- 
able to him had been determined by 
the Compensation Officer to be Rupees 
36,87,419 would not necessarily show 
that the amount of compensation had 
not been determined by the valuation 
date. According to the order of the 
Wealth Tax Officer the contention 
which was raised on behalf of the as- 
sessee was that the compensation 


money should not be included in the 


total wealth because it was not known 
as to when and in what manner the 
amount would be received. The Appel- 
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late Income Tax Tribunal in this con- 
text observed: 


“The value of the zamindary 
compensation payable to the assessee 
had been determined by the Com- 
pensation Officer at Rupees 36,87,419. 
For the purpose of assessment the 
Wealth Tax Officer had determined 
the value of 75% of the compensation 
determined. This has been sustained 
on appeal by the Appellate Assistant 
Commissioner who has found that a 
part of the compensation had been 
adjusted against Government dues 
outstanding from the assessee. So. the 
assessee is deemed to have received 
full value for that part of the com- 
pensation. It is submitted on behalf 
of the assessee that the market value 
of the Bihar Zamindari Compensation 
bonds is about 50% of the amount of 
the bonds. The Tribunal has taken all 
these facts into consideration in deter- 
mining the value of compensation pay- 
able under the Bihar Land Reforms 
Act in the case of several assessees 
and the Tribunal has generally esti- 
mated such value for Wealth Tax pur- 
poses at 65% of the amount of the 
compensation determined. In this case 
also we would direct that the valua- 
tion be taken at 65% of the amount of 
the compensation determined by the 
Compensation Officer.” 


The above observations as well as the 
form of question No. (3) show that no 
controversy was raised by the assessee 
on the score that the amount of com- 
pensation had not been determined by 
the valuation date. 


20. Assuming for the sake of 
argument that the amount of com- 
pensation payable to the assessee had 
not been determined by the Compen- 
sation Officer by the valuation date, 
that fact would not justify the exclu- 
sion of the compensation payable from 
the assets of the assessee. The right to 
receive compensation became vested in 
the assessee the moment he was dives- 
ted of his estate and the same got 
vested in the State in pursuance of 
the provision of Bihar Land Reforms 
Act. As the estate of the assessee 
which vested in the State was known 
and as the formula fixing the amount 
of compensation was prescribed by 
the statute, the amount of compensa- 
tion was to all intents and purposes a 
atter of calculation. The fact that the 
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necessary calculation has not been 
made and the amount of compensation 
had consequently not been quantified 
by the valuation date would not take 
compensation payable to the assessee 
out of the definition of assets or make 
it cease to be property. The right to 
receive compensation from the State 
is a valuable right, more sc when it 
is based upon statute and the liability 
to pay is not denied by the State. It 
is no doubt true that the compensa- 
tion is not payable immediately and 
its payment might be spread over a 
period of 40 years, but that fact would 
be relevant only for the purpose of 
evaluating the right to compensation. 
It would not detract from the proposi- 
tion that the right to receive compen- 
Sation, even though the date of pay- 
ment is deferred, is property and con- 
stitutes asset for the purpose of Wealth 
ax Act. 

21. The Patna High Court in 
the case of 65 ITR 460 = (AIR 1966 
Pat 282) (supra) held that the right to 
receive compensation under the Bihar 
Land Reforms Act constituted “asset” 
for the purpose of Wealth Tax Act. 
The view taken in that case was ap- 
proved by a Full Bench of Patna High 
Court in the case of Maharaj Kumar 
Kamal Singh v. Commr. of Wealth 
Tax, 84 ITR 240 = (1972 Tax LR 1753) 
(FB). We see no cogent ground to 
take a different view. It may also be 
observed that the Andhra Pradesh 
High Court in five cases, namely, Mir 
Imdad Ali Khan v. Commr. of Wealth 
Tax, 50 ITR 216 = (AIR 1963 Andh 
Pra 486): Rani Bhagya Laxmamma v. 
Commr. of Wealth Tax, 62 ITR 601= 
(AIR 1967 Andh Pra 22); V. Chandra- 
mani Pattamaba Devi v. Commr. of 
Wealth Tax, (1967) 64 ITR 147 (Andh 
Pra). Vadrevu Venkappa Rao v. Com- 
mr. of Wealth Tax, (1968) 69 ITR 552 
(Andh Pra) and P. V. G. Raju v. Com- 
mr. of Wealth Tax, (1970) 78 ITR 601 
(Andh Pra) has held that the com- 
pensation payable on the abolition of 
estates can be taken into account for 
the purpose of Wealth Tax Act. Simi- 
lar view has been taken by the 
Madhya Pradesh High Court in Sardar 
C. S. Angre v. Commr. of Wealth Tax, 
69 ITR 336 = (AIR 1968 Madh Pra 
168) and Allahabad High Court in 
Maharaja Pateshwari Pd. Singh v. 
Commr. of Wealth Tax, (1970) 78 ITR 
581 (AID. 
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22. Mr. Kolah has invited our 
attention to a decision of the Calcutta 
High Court in the case of Commr. of 
Wealth Tax v. U. C. Mahatab, 78 ITR 
214 = (AIR 1970 Cal 462), wherein 
that court held that till the final publi- 
cation of the Compensation Assess- 
ment-roll under the West Bengal Es- 
tates Acquisition Act, the assessee had 
no legal right to compensation and the 
same could not be included in the de- 
finition of “assets” in the Wealth Tax 
Act. It is, in our opinion, not necessary 
to express any view with regard to the 
correctness of that decision. Suffice 
it to say that the decision in that case 
proceeded upon the assumption that 
the provisions of the West Bengal Es- 
tates Acquisition Act, 1953 were mate- 
rially different from those of the Bihar 
Land Reforms Act. It was, in fact, on 
that ground that the learned Judges of 
the Calcutta High Court distinguished 
the case of 65 ITR 460 = (AIR 1966 
Pat 282) (supra) as well as the deci- 
sion of the Patna High Court which 
is now the subject-matter of the pre- 
sent appeal. 


23. We are also not impressed 
by the contention advanced on behalf 
of the appellant that the value of the 
compensation should: have been deter- 
mined for the purpose of Wealth Tax 
Act to be 50 per cent. of the amount 
of compensation and not 65 per cent. 
As would appear from the order of 
the Tribunal, the value of compensa- 
tion payable under the Bihar Land Re- 
forms Act has been generally esti- 
mated for the purpose of Wealth Tax 
Act to be 65 per cent. of the amount of 
compensation determined. We see no 
cogent ground to interfere in this res- 
pect. 


24. As a result of the above, 
we uphold the answers given by the 
High Court in respect of the first and 
third questions. So far as question 
No. (2) is concerned, we vacate the ans- 
wer given by the High Court and ans- 
wer that question in the affirmative 
in favour of the assessee. The appeal 
is disposed of accordingly. In the cir- 
cumstances, the parties are left to 
bear their own costs of this Court as 
well as in the High Court. 


Order accordingly. 
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Index Note:— (A) M. P. General 
Sales Tax Act, 1958 (2 of 1959), Ss. 19 (1) 
and 18 (4) — Turnover escaping assess- 
ment — Re-assessment — Sales escap- 
ing assessment can be assessed by best 
Judgment assessment, (X-Ref:— M., P. 
General Sales Tax Rules (1959). R. 
(1965) 16 STC 54 (Andh Pra), Overruled. 


Brief Note:— (A) Section 18 em- 
powers the assessing authoritv to assess 
by best judgment. Section 19 does not 
in specific terms confer power to make 
‘best judgment assessment’. But it speci~ 
fically says that the assessment made 
under it is a re-assessment. What is 
true of the assessment must also be true 
of reassessment. Reassessment is nothing 
but a fresh assessment. When reassess- 
ment is made under Section 19, the for- 
mer assessment is completely reopened 
and a fresh assessment is made. While 
reassessing a dealer, the assessing autho- 
rity does not merely assess him on the 
escaped turnover, but it assesses him on 
his total estimated turnover. (1965) 16 
STC 54 (Andh Pra), Overruled. 

aa 16, 1'7, 19) 

Index Note:— (B) P. General 
Sales Tax Act, 1958 (2 ey 1959), S. 19 (1) 
— Re-assessment — ‘Best judgment as- 
sessment’ — Assessing authority is not 
bound to adduce proof in support of its 
estimate — Penalty — Levy of. AIR 
1969 Madh Pra 134, Reversed. ae — 
Central Sales Tax Act (1956), S. 9 (3).) 


Brief Note:— (B) In estimating any 
escaped turnover, it is inevitable that 
there is some guess work, though if 
must have a rational basis without bias, 
caprice or vindictiveness. The basis ad- 
opted in estimating the turnover must 
have a reasonable nexus with the esti- 
mate made. If the basis adopted is held 
+o be a relevant basis the estimate made 
by the assessing authority should not be 
disturbed. though the courts may think 
that it is not the most appropriate basis. 

(Para 8) 

Where the assessee denied at the 
initial stage that the bill book seized 
was his and the entries therein related 
to his dealings but at a later stage con- 
ceded the fact and failed to show any 
justifiable reason for not entering in his 
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accounts large amounts of dealings for 
19 days noted in that bill book; the as- 
sessing authority was justified in dis- 
carding the assessee’s accounts and esti- 
mating the taxable turnover under the 
State Act and the Central Sales Tax Act, 
according to his best judgment. for the 
entire period of the relevant assessment 
year on the basis of the 19 days escaped 
sales and consequently the penalty im- 
posed on the assessee was justified. AIR 
1969 Madh Pra 134, Reversed, 
(Paras 8, 20) 
The assessee is not allowed to call 
upon the assessing authority to prove 
conclusively what turnover | he had 
suppressed. That fact being within as- 
sessee’s personal knowledge, the burden 
of proving that fact does not fall on 
the taxing authorities, (Para 8) 
Cases Referred: Chronological Paras 
ATR 1970 SC 1575 = 76 ITR 719, 


Commr. of Income-tax, West 

Bengal v. Padamchand Ram- 

gopal 14 
(1966) 60 ITR 239 = (1966) 17 

STC 465 (SC), State of Kerala 

yv, C. Velukutty 12 


(1965) 16 STC 54 = (1965) 1 Andh 
WR 173, State of Andhra Pra- 

_ desh v. Ravuri Narasimloo 19 

AIR 1957 SC 810 = 8 STC 770, 
Raghubar Mandal Harihar Man- 
dal v. State of Bihar 

AIR 1937 PC 133 = 5 ITR 170, 
Commr. of Income-tax, Central 
ane U. P. v. Laxminarain Badri- a 
as 

AIR 1937 Lah 721 = 5 ITR 464, 
Ganga Ram Balmokand v. Com- 
missioner of Income-tax, Punjab 10 

The following Judgment of th 
Court was delivered by 

HEGDE, J.:— These appeals by spe- 
cial leave arise from the decision of the 
High Court of Madhya Pradesh in a con- 
solidated Reference under Section 44 of 
the Madhya Pradesh General Sales Tax 
Act. 1958 (to be hereinafter referred to 
as the ‘State Act’). That reference was 
made by the Board of Revenue, Gwalior, 
partly at the instance of the assessee 
and partly at the instance of the Com- 
missioner of Sales Tax. Madhya Pradesh. 
Four questions of law were referred to 
the High Court for its decision. They 
are: 

“(1) Whether on the facts and cir~ 
cumstances of the case the revised as- 
sessment enhancing the taxable turnover 
under the State law by Rs. 2.50,000/- 
and the taxable turnover under the Cen- 
tral law by Rs. 1,00,000/- on the basis 
of the undisputed escape in the amount 
of Rs. 31,171.28 by adopting the said 
amount of escaped turnover as the mea~ 
sure for determining the quantum of 
enhancement for the whole year was 
illegal, unjustified or excessive? 
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(2) Whether a best judgment assess- 
ment could at all be made under Sec- 
tion 19 (1) of the Act or whether revi- 
sion of the assessment should be confine 
ed to the quantum of proved or admit- 
ted escaped turnover ? 


(3) If the answer to the previous 
question is that the revision in assess- 
ment should be confined only to the 
quantum of proved or admitted escape 
in turnover, was the penalty of Rupees 
2,000/- imposed on the footing of the 
revision of the assessment for the whole 
year legal and justified? and 


(4) Whether on the facts and cir- 
cumstances of the case the imposition of 
a penalty under Section 19 (1) of the 
Madhya Pradesh General Sales Tax Act, 
1958 read with Section 9 (3) of the Cen- 
tral Sales Tax Act was not legal?” > 


2. The first three questions were 
referred to the High Court at the in- 
stance of the assessee and the lest one 
was referred at the instance of the Com- 
missioner, 


3. The High Court answered the 
Ist and the 3rd question in favour of the 
assessee and the second and the fourth 
question in favour of the Department. 
It opined: 

UAT our answer to the first 
question is that the estimate of taxable 
turnover under the local Act and the 
Central Act made by the assessing au~ 
thority for the period from ist Noyem- 
ber 1959 to 20th October 1960 on the 
basis of Rs, 31,171.28 as the escaped turn~ 
over for a period of 19 days was illegal 
and unjustified. The escaped turnover 
proved in the present case is only Rupees 
31,171.28 and the assessee is liable to be 
assessed under both the Acts only on 
the taxable turnover comprised in the 
escaped turnover of Rs. 31,171.28. Our 
answer to the second question is that 
there can be a best judgment assessment 
under Section 19 (1) of the local Act. In 
a best-judgment assessment the quantum 
of escaped turnover would be that which 
the assessing authority thinks is proved 
or is established. In other assessments 
the quantum of escaped turnover would 
be the one which the assessing authority 
finds proved whether on the admission 
of the assessee or on the material pro- 
duced at the enquiry in which the as- 
sessee has participated. The third ques- 
tion is answered by saying that the im- 
posed penalty of Rs. 2,000/- is. in view 
of our answer to the first question. not 
Jegal. Our answer to the fourth ques- 
tion is that a penalty for escaped assess- 
ment under the Central Act can be im- 
ea under Section 19 (1) of the local 

è a 


| 4, _. Aggrieved by the decision of 
the High Court. the Commissioner has 


_ the 
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brought these appeals. The assessee has 
not appealed against that portion of the 
decision which went against him. 


5. The facts of the case neces~ 
sary for deciding the questions of law 
arising for decision in these appeals, as 
could be gathered from the statement 
of the case may now be set out. 


6. The assessee was a registered 
dealer under the ‘State Act’ as well as 
the Central Sales Tax Act (which will 
hereinafter be referred to as the ‘Cen~ 
tral Act’). He was a dealer in Iron and 
Steel. In these appeals. we are con- 
cerned ‘with his turnover for the period 
November 1, 1959 to October 20. 1960. 
In that year he declared a gross turn= 
over of Rs. 3,97,356/18 and taxable turn- 
over of Rs, 1,10,246/63 p. The Sales Tax 
. Officer determined his gross turnover at 

Rs, 3,97,357/~ and taxable turnover at 
Rs. 1,21,567/-. Under the ‘State Act’ he 
assessed him in the sum of Rs, 3,743.34 P. 
on November 20, 1961. The assessee 
had not declared his gross or taxable 
turnover in respect of the year in ques- 
tion under the ‘Central Act’. But the 
Sales-tax Officer determined his turn- 
over under the ‘Central Act’ by his 
order dated December 8. 1962 at 
Rs. 22,916/- and jevied on him a tax of 
Rs. 252.04. The assessee did not appeal 
against these orders. It appears . that 
on September 19, 1963 the Flying Squad 
inspected the business premises of the 
assessee and found a Bill book for the 
period September 1. 1960 to September 
19, 1960. The Bill book showed that the 
assessee had effected sales of iron and 
steel during that period of the value of 
Rs, 31,171.28 P. These sales had not been 
entered in the books of account main~ 
tained by the assessee. On the basis of 
information provided by the bill 
book seized, the Sales-tax Officer initiat- 
ed proceedings under Section 19 (1) of 
the ‘State Act’ on January 15. 1964 by 
issuing the prescribed notices to the 
assessee. He also initiated proceed- 
ings under that section under the ‘Cen- 
tral Act? on March 15, 1964. The notices 
in question were served on the assessee 
on April 17, 1964 and March 19. 1964 
respectively. In response to those 
notices, the assessee submitted an ex- 
planation denying that the bill book in 
question pertained to his dealings. Fur- 
ther, he also disputed the correctness of 
the estimates made by the Sales Tax 
Officer of his turnovers in the notices 
issued to him. -After hearing the asses- 
see, the Sales Tax Officer reassessed the 
assessee under the ‘State Act on April 
20. 1964 and under the ‘Central Act’ on 
April 30, 1964. The re-assessments were 
made on the basis of ‘best-judement’. In 
estimating the assessee’s turnover, the 
Sales Tax Officer took into consideration 
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the fact that the assessee had dealings 
outside his accounts of the value of 
Rs. 31,171.28 during a period of 19 days, 
On the basis afforded by the facts dis- 
covered, the Sales Tax Officer estimate 
ed the assessee’s turnover under the 
‘State Act’ for the assessment period in 
question at Rs. 6,47,357/- (3,97,357 + 
2,50,000). Similarly he reopened the 
assessee’s assessment under the ‘Central 
Act’? and estimated the turnover of the 
assessee under that Act at Rs. 1.22,916/~ 
(22,916 + 1.00,000), He also imposed on 
the assessee a penalty of Rs. 2.000/- 
under the ‘State Act’ and a penalty of 
Rs. 1,500/- under the ‘Central Act’. The 
assessee appealed against the re-assess~ 
ments made on him as well as against 
the penalties imposed on him. ‘Those 
appeals were dismissed by the Appellate 
authority. The assessee took up the 
matter in second appeal to the Board 
of Revenue. Madhya Pradesh. Gwalior. 
The Board of Revenue set aside the 
penalty of Rs. 1,500/- imposed under the 
‘Central Act’? but in other respects. if 
rejected the appeal of the  assessee. 
Thereafter the Board. partly at the in- 
stance of the assessee and partly at the 
instance of the Commissioner. submitted 
the four questions set out earlier to the 
High Court. 

Ts Before proceeding to examine 
the contentions advanced on behalf of 
the parties. it is necessary to clarify 
certain aspects. It may be noted that 
the first assessments were made by the 
Sales Tax Officer primarily on the basis 
of the returns submitted by the assessee, 
In the proceedings relating to these as~ 
sessments, the Sales Tax Officer relied 
on the books of account of the assessee. 
While making reassessment on the basis 
of the information gathered from the 
bill book seized. the Sales Tax Officer 
rejected the accounts maintained by the 
assessee as unreliable and assessed the 
assessee on the basis of his ‘best judg~ 
ment. The distinction between a ‘besh 
judgment’? assessment and assessment 
based on the accounts submitted by an 
assessee must be borne in mind. Some-~ 
time there may be innocent or trivial 
mistakes in the accounts maintained by 
the assessee. There may be even cer~ 
tain unintended or unimportant omis- 
sions in those accounts; but yet the ac- 
counts may be accepted as genuine and 
substantially correct. In such cases, 
the assessments ere made on the 
basis of the accounts maintained even 
though the assessing officer may add 
back to the accounts price of items that 
might have been omitted to be included 
in the accounts. In such a case. the as- 
sessment made is not a ‘best-judgment’* 
assessment. It is primarily made on 
the basis of the accounts maintained by 
the assessee. But when the assessing 
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officer comes to the conclusion that no 
reliance can be placed on the accounts 
maintained by the assessee, he proceeds 
to assess the assessee on the basis of his 
‘best judgment’. In doing so, he may 
take such assistance as the assessee’s at- 
counts may afford, he may also rely on 
other information gathered by him as 
well as on the surrounding circumstances 
of the case. The assessments made on 
the basis of assessee’s accounts and 
those made on ‘best-judgment’ basis are 
totally different types of assessments. 


8. Now coming to the facts of this 
tase, if is necessary to remember that at 
the initial stage, the assessee denied that 
the bill book seized was his bill book 
and the entries therein related to his 
dealings, He asserted that he had no- 
thing to do with the bill book in ques- 
ticn and the entries therein do not relate 
to his dealings. But at a later stage he 
conceded that, that bill book was his and 
the entries therein related to his deal- 
ings, It is now proved as well as ad- 
mitted that his dealings outside his 
accounts during a period of 19 days 
were of the value of Rs. 31,171.28. From 
this circumstance. it was open to the 
Sales-tax Officer to infer that the as- 
sessee had large scale dealings outside 
his accounts. The assessee has neither 
pleaded nor established any justifiable 
reason for not entering in his accounts 
the dealings noted in the bill book 
seized. It is obvious that he was main- 
taining false accounts to evade payment 
of sales-tax. In such a situation. it was 
not possible for the Sales-tax Officer to 
find out precisely the turnover suppres- 
sed. He could only make an estimate of 
the suppressed turnover on the basis of 
the material before him. So long as the 
estimate made by him is not arbitrary 
and has nexus with facts discovered, the 
Same cannot be questioned. In the very 
mature of the things the estimate made 
may be an over-estimate or an under- 
estimate. But that is no ground for 
interfering with his ‘best-judgment. It 
is true that the basis adopted by the of- 
ficer should be relevant to the estimate 
made, The High Court was wrong in 
assuming that the assessing authority 
must have material before it to prove 
the exact turnover suppressed. If that 
is true, there is no question of ‘best- 
judgment’ assessment. The assessee can- 
not be permitted to take advantage of 
his own illegal acts. It was his duty to 
place all facts truthfully before the as- 
sessing authority. If he failed to do his 
duty. he cannot be allowed to call upon 
the assessing authority to prove conclu- 
sively what turnover, he had suppres- 
sed. That fact must be within his per- 
sonal knowledge. Hence the burden of 
proving that fact is on him. No cir- 
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cumstance has been placed before the 
assessing authority to show that the as- 
sessee’s dealings during 1-9-1950 to 19-9- 
1960 outside his accounts were due to 
some exceptional circumstance or that 
they were proportionately more than hi 
dealings outside his accounts during the 
remaining periods. The assessing autho- 
rity could not have been in possession 
of any correct measure to find out the 
escaped turnover during the periods 
1-11-1959 to 31-8-1960 and 20-9-1960 to 


20-10-1960. The task of the assessing 
authority in finding out the escaped 
turnover was by no means easy. In 


estimating any escaped turnover. it is 
inevitable that there is some guess work. 
The assessing authority while making 
the ‘best-judgment’ assessment no doubt 
should arrive at its conclusion without 
any bias and on rational basis. That 
authority should not be vindictive or 
capricious. If the estimate made by the 
assessing authority is a bona fide esti- 
mate and is based on a rational basis, 
the fact that there is no good proof in 
support of that estimate is immaterial. 
Prima facie, the assessing authority is 
the best J udge of the situation. It is 
his ‘best-judgment’ and not of any one 
elses. The High Court could not sub- 
stitute its ‘best-judgment’ for that of the 
assessing authority. In the case of ‘best~ 
judgment’ assessments, the Courts will 
have to first see whether the accounts 
maintained by the assessee were rightly 
rejected as unreliable. If they come to 
the conclusion that they were rightly 
rejected, the next question that arises 
for consideration is whether the basis 
adopted in estimating the turnover has 
a reasonable nexus with the estimate 
made. If the basis adopted is held to 
be a relevant basis even though the 
Courts may think that it is not, the most 
appropriate basis, the estimate made by 
the assessing authority cannot be dis- 
turbed. In the present case, there is no 
dispute that the assessee’s accounts were 
rightly discarded. We do not agree with 
the High Court that it is the duty of the 
assessing authority to adduce proof in 
support of its estimate. The basis ad- 
opted by the Sales Tax Officer was a 
relevant one whether it was the most 
appropriate or not. Hence the High 
Court was not justified in interfering 
with the same. 


9, The law relating to ‘best-judg-= 
ment assessment is the same both in 
the case of income-tax assessment as well 
as in the case of sales tax assessment. 
The scope of ‘best-judgment’ assessment 
under the Income-tax law came up for 
consideration before the Judicial Com- 
mittee as early as 1937 in Commissioner 
of Income-tax, Central and U. P. v, 
Laxminarain Badridas, 5 ITR 170 =! 
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(AIR 1937 PC 133). Therein Lord Russel 
of Killowen speaking for the Judicial 
Committee observed (at p. 180): 


“The Officer is to make an assess~ 
ment to the best of his judgment against 
a person who is in default as regards 
supplying information. He must not act 
dishonestly, or vindictively or ecapri« 
ciously because he must exercise judg- 
ment in the matter. He must make 
what he honestly believes to be a fair 
estimate of the proper figure of assess~ 
ment, and for this purpose he must, 
their Lordships think, be able to take 
into consideration local knowledge and 
repute in regard to the assessee’s cir- 
cumstances. and his own knowledge of 
previous returns by and assessments of 
the assessee. and all other matters which 
he thinks will assist him in arriving at 
a fair and proper estimate. and though 
there must necessarily be guesswork in 
the matter. it must be honest guess- 
work. In ‘that sense. too. the assess~ 
ment must be to some extent arbitrary.’ 


10. In Raghubear Mandal Harihar 
Mandal v. The State of Bihar. 8 STC 
770 = (AIR 1957 SC 810) a case arising 
under the Bihar Sales Tax Act. 1944, 
the law relating to ‘best-ludgment’ as- 
sessment was examined at length by 
this Court. Therein S. K. Das. J.. speak~ 
ing for the Court observed (at p. 778): 


“No doubt it is true that when the 
returns and the books of account are 
rejected, the assessing officer must make 
an estimate. and to that extent he must 
make a guess; but the estimate must 


be related to some evidence or material! 
it must be something more than 


and 
mere suspicion. To use the words of 


Lord Russel of Killowen again, “he must 
make what he honestly believes to be @ 
fair estimate of the proper figure of as= 
sessment” end for this purpose he must 
take into consideration such materials as 
the assessing officer has before him. in~ 
cluding the assessee’s circumstances, 
knowledge of previous returns and all 
other matters which the assessing offi~ 
cer thinks will assist him in arriving at 
. a fair and proper estimate.” 

(emphasis supplied) 
Proceeding further the learned Judge 
quoted with. approval the observations 
of Din Mohammad. J. in Ganga Ram 
Balmokand v. Commissioner of Income~ 
tax. Punjab. 5 ITR 464 = (AIR 1937 
Lah 721): 


“It cannot be denied that there must 
be some material before the Income-tax 
Officer on which to base his estimate, 
but no hard and fast rule can be laid 
down by the Court to define what sort 
of material is required on which his 
estimate can be founded.” 


A.LR 


After quoting those observations. the 
learned Judge proceeded to observe: 
“With that observation we generally 
agree, If, in this case, the Sales Tax 
Authorities had based their estimate om 
some material before them, no objection 


could have been taken.” 


11. Applying the rule laid down 
in Raghubar Mandal Harihar Mandal 
ease, 8 STC 770 = (AIR 1957 SC 810) 
(supra), to the facts of the present case, 
it is seen that the Sales Tax Officer had 
material before him to find out. how 
much turnover had escaped assessment 
during a period of 19 days. On the basis 
of that material he estimated the escap- 
ed turnover for the entire year. Hence 
it cannot be said that there was no basis 
for the estimate made by the Sales Tax 
Officer. It may be that his estimate was 
an over-estimate or an wunder-estimate- 
but it cannot be said that the estimate 
was without any basis, In making that 
estimate, there was an element of guess- 
work which was inevitable in the cir~ 
cumstances of the case. If the Sales 
Tax Officer was compelled to adopt @ 
rule of thumb which in a sense is an 
arbitrary rule, assessee was entirely res- 
ponsible for that situation, 


12. In State of Kerala v. C. Velu- 
kutty, (1966) 60 ITR 239 (SC) this Court 
speaking through Subba Rao. J. (as he 
then was) observed (at p. 244 of the Re~ 
port): 

“The limits of the power are im- 
plicit in the expression “best of his juds~ 
ment”, Judgment is a faculty to decide 
matters with wisdom truly and legally. 
Judgment does not depend upon the 
arbitrary caprice of a Judge, but on set- 
tled and invariable principles of justice. 
Though there is an element of guess- 
work in a “best judgment” assessment, 
it shall not be a wild one. but shall have 
a reasonable nexus to ‘the available 
material and the circumstances of each 
case.” 


13. The question before us is 
whether there is a reasonable nexus be~ 
tween the basis adopted by the assess- 
ing authority and the estimate of escap- 
ed turnover made. We have no doubt 
that there is such a nexus. 


14. On behalf of the assessee, re~ 
liance was placed on the decision of this 
Court in Commissioner of IJIncome-tax 
West Bengal v. Padamchand Ramgopal, 
76 ITR 719 = (AIR 1970 SC 1575). There- 
in, while investigating into the case of 
the assessee, the Income-tax Officer 
found two insignificant mistakes in the 
assessee’s accounts relating to the assess~ 
ment year 1953-54. No mistakes were 
found in the accounts relating to the as- 
sessment years 1954-55 to 1957-58. Mere- 
ly because there were some insignificant 


ya 
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mistakes in the accounts maintained by 
the assessee for the assessment year 
1953-54. the Income-tax Officer rejected 
the accounts of the assessee for all the 
concerned assessment years and added 
to the income returned half the amount 
of gross receipts shown by the assessee 
under the head “interest” for eacn of 
the years as escaped income. The Tri- 
bunal upheld the addition but the High 
Court came to the conclusion that the 
additions made by the Income-tax offi- 
cer were quite arbitrary. This Court 
agreed with that view. We do not 
think that the said decision lends any 
support to the assessee’s contention. 


15. For the reasons mentioned 
above, we are unable to agree with the 
High Court that the Sales Tax Officer 
had arbitrarily assessed the assessee, 


16. It was next contended that in 
a re-assessment under Section 19 (1) of 
the Act, Sales Tax Officer was not com- 
petent to make ‘best-judgment assess- 
ment as no such power was conferred on 
him under the said section. This con~ 
tention had been rejected by the High 
Court and the assessee had not appealed 
against that part of the judgment. Be 
that as it may. even though Section 19 
does not in specific terms confer on the 
assessing authority power to make ‘best~ 
judgment assessment’? that section speci~ 
fically says that the assessment made 
under that section is a re-assessment. 
Section 18 deals with assessment of tax. 
Section 18 (4) says: 

“Tf a registered dealer— 


(a) x x x 
(b) x x x 
(c) x x 


x 

(d) has not maintained any account 
or has not regularly employed any me- 
thod of accounting, or if the method 
employed is such that in the opinion of 
the Commissioner assessment cannot 
properly be made on the basis thereof? 
the Commissioner shall in the prescrib~ 
ed manner assess the dealer to the best 
of his judgment.” 

17. What is true of the assess 
ment must also be true of re-assessment 
because re-assessment is nothing but @ 
fresh assessnient. When re-assessment is 
made under Section 19, the former as~ 


sessment is completely re-opened and 
in its place fresh assessment is mada. 


While re-assessing a dealer, the assess~ 
ing authority does not merely assess 
him on the escaped turnover but it as- 
sesses him on his total estimated turn~ 
over, While making re-assessment ynder 
Section 19, if the assessing authority 
has no power to make best judgment 
assessment, all that the assessee need 
do to escape re-assessment is to refuse 
to file a return or refuse to produce his 
account~books. If the contention taken 


-dure laid down in Rule 33 
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on behalf of the assessee is correct, the 
assessee can escape his liability to be 
re-assessed by adopting an obstructive 
attitude. It is difficult to conceive that 
such could be the position in lew. 


18. Before making  re-assess- 
ment, the assessing authority has to, 
under Rule 33 (1) framed under the 
Act, call upon the assessee to produce 
his books of account and other docu- 
ments which the assessing authority may 
require and any evidence which the 
dealer may wish to produce in support 
of his objection. When such a notice is 
issued to the dealer, he may appear 
before the assessing authority on ‘the 
date fixed in the notice and prefer his 
objections and produce such evidence 
as he may think necessary. Sub-rule (2) 
of Rule 33 provides that if the assessee 
appears In response fo the notice under 
Section 33 (1), the assessing authority 
may make re-assessment, if necessary, 
only after considering the objections 
raised by the dealer and after examin- 
ing such evidence as may be produced 
by him. It is important to note that 
in the notice which the assessing autho- 
rity is required to issue to the dealer 
in Form 16, the extent of the escaped 
turnover as estimated by the assessing 
authority has to be specified. The proce- 
could not 
have been a mere empty formality. If 
the assessee’s contention is right. in 


order to escape re-assessment all that 
the assessee need do is to ignore the 
notice issued under Rule 33 (1) and 


refuse to co-operate with the assessing 
authority in the re-assessment proceed~ 
ings. We are unable to accept that that 
is the true position in law. 


19. In our opinion the decision 
of the Andhra Pradesh High Court in 
State of Andhra Pradesh v. Ravuri V. 
Narasimhloo, (1965) 16 STC 54 (Andh. 
Pra.) relied on by the assessee was not 
correctly decided. 


20. For the reasons mentioned 
above, we allow these appeals vacate 
the answers given by the High Court 
to Questions Nos. 1 and 3 and answer 
those questions in favour of the De- 
partment i.e. that the estimate of tax- 
able turnover under the ‘State Act’ and 
the ‘Central Act? made by the assessing!’ 
authority for the period from Novem- 
ber 1, 1959 to October 20. 1960 on the 


basis of Rs. 31,171.28 as the escaped 
turnover for a period of 19 days was 
legal and justified and consequently 
the penalty of Rs. 2,000/- imposed on 
the assessee was in accordance with 


law. The assessee shall pay the costs 
of the Department both in this Court 
and in the High Court. 

Appeals allowed. 
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AIR 1973 SUPREME COURT 2272 
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(From: Andhra Pradesh)* 
A. N. GROVER AND C. A. VAIDIA- 


LINGAM, JJ. 
Employers of Thungabhadra 
Industries Ltd., Appellant v. The 


Workmen and another, Respondents. 

Civil Appeal No. 2271 of 1970, D/- 
4-5-1973. 

Index Note: — (A) Industrial Dis- 
putes Act (1947), S. 19 (6)—Mere serv- 
ing of charter of demand by union—~ 
Previous award, if terminated within 
S. 19 (6). 

Brief Note: — (A) Mere serving 
_Of a charter of demand by workers’ 
union on employer will not by itself 
show that the union has terminated 
the previous award within Sec- 
tion 19 (6). Neither the fact of 
workers going on strike subsequently 
nor the fact of employer’s participa- 
tion in conciliation proceedings is of 
any relevance. The intention to termi- 
nate the award with reference to a 
particular date must be established by 
the parties who set up a case of ter- 
mination. Writ Appeal No. 31 of 1970 
Dated 23-9-1970 (A.P.), Reversed. 
W.P. No. 4186 of 1969 D/- 8-12-1969 
(A.P.), Approved. AIR 1968 SC 585, 
Followed. (Paras 11 to 15) 
Cases Referred: Chronological Paras 
(1969) Writ Petn. No. 4186 of 

1969, D/- 8-12-1969 (A.P.), 
AIR 1968 SC 585 = (1968) 1 SCR 
581 = 1968 Lab IC 558, Manage- 
ment of Bangalore Woollen, Cot- 
ton and’ Silk. Mills Co. Ltd. v. 
Workmen B, 11, 12, 14 
(1963) 2 SCR 27, Workmen of 
Western India Match Co. Ltd. 
v. Western India Match Co. 
Ltd. 14 

The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.:-—- This ap- 
peal on certificate is against the judg- 
ment and order dated September 23, 
1970, of the Division Bench of the 
High Court of Andhra Pradesh, in 
Writ Appeal No. 31 of 1970. 

2. By order dated July 25, 
1968, the’ State Government referred 


— Andh. Pra.) 


FQ/GQ/C683/73/SSG 


cera atte 


A.I. R. 


to the Industrial Tribunal. Andhra Pra- 
desh, Hyderabad, for adjudication of 
certain disputes. The appellant raised 
a preliminary objection that in respect 
of the items covered by the present 
reference, there was a previous award 
in I. D. No. 20 of 1957 passed by the 
Tribunal] on September 26, 1968. As 
the said award had not been termina- 
ted, the present reference by the State 
Government on July 25, 1968, was 
incompetent. The workmen, on the 
other hand, contended before the Tri- 
bunal that the previous award had 
been terminated according to law and, 
therefore, there was no bar to the 
State Government making the present 
reference. The Industrial Tribunal by 
its award dated October 31, 1969 up- 
held the objection of the company and 
held that the award in -IL D.. No. 20 
of 1957 had not been terminated. In 
consequence, the Tribunal held that 
the reference was incompetent. 


3. The workmen challenged 
the award in Writ Petition No. 4186 of 
1969 before the Andhra Pradesh High 
Court. The learned single Judge, who 
dealt with the said Writ Petition, by 
his judgment and order dated Decem- 
ber 8, 1969, dismissed the Writ Peti- 
tion. and agreed with the view of the 
Tribunal that the award in I. D. No. 
20 of 1957 had not been terminated 
and hence the present reference by the 
State Government was incompetent. 
On appeal by the workmen, the Divi- 
sion Bench in Writ Appeal No. 31 
of 1970, however, took a contrary 
view and held that the previous award 
had been terminated. In this view, the 
learned Judges held that the present 
reference was competent and directed 
the Industrial Tribunal to dispose of 


_the reference on merits. 


4. It is this view of the Divi- 
sion Bench that is attacked on behalf 
of the appellant by its learned coun- 
sel, Mr. V. S. Desai. There is no con- 
troversy that there was a previous 
award in I. D. No. 20 of 1937 dated 
September 26, 1958. This award was 


published in the State Gazette on Octo-- 


ber 30, 1958. Under the said award. 
various benefits were given to the 
staff, apart from fixing basic wages 
for different categories. On March 8, 
1968, the Thungabhadra Industries 
staff Union submitted a charter of 
demands to the management to be 
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Brief Note: — (A) An order re- 
jecting a plaint under O. 7, R.11, Civil 
P, C. for non-payment of the additional 
<ourt-fee demanded is appealable as 
a decree and when the order is re- 
versed in appeal by the High Court a 
second appeal would lie under S. 100 
.P.C. on the ground that the decision 
of the first appellate court on the 
interpretation of Section 7 (iv) (c) is 
a question of law. Furthermore, in a 
vase in which the Supreme Court has 
‘granted special leave the question whe- 
ther an appeal lies or not does not 
arise. (Para 3) 


Index Note: — (B) Court-fees Act 
41870), S.7 (iv) (c)—Hindu Joint Fami- 
‘ly — Mortgage by father — Decree 
against father — Suit by son though 
couched in declaratory form in subst- 
ance for setting aside decree or for 
consequential relief of injunction — 
Court-fee payable is ad valorem under 
Section 7 (iv) (e). (&-Ref: Sch. IL 
Art. 17). 


Brief Note: — (B) The Court in 
deciding the question of court-fee 
should look into the allegations in the 
plaint to see what is the substantive 
relief that is asked for. Mere astute- 
mess in drafting the plaint will not be 
allowed to stand in the way of the 
court looking at the substance of the 
relief asked for. (Para 4) 


A suit by a Hindu son against his 
father and the mortgagee decree-hol- 
der for a declaration that the mort- 
gage executed by the father in respect 
of the joint family property was null 
and void for want of legal necessity 
‘and consideration, though couched in 
a declaratory form, is in substance a 
suit either for setting aside the decree 
-or for a declaration with a consequen- 
tial relief of injunction restraining the 
‘decree holder from executing the 
decree against the mortgaged pro- 
‘perty and the plaintiff is liable to pay 
‘ad valorem court-fee under S. 7 (iv) (c). 
A mortgage decree against the father 
is a good decree against the son and 
unless the decree is set aside it would 
remain executable against the son, and 
at was essential for the son to ask for 
setting aside the decree. 69 Pun LR 
445 Reversed; AIR 1925 Mad. 713 and 
AIR 1949 Nag 37 and AIR 19385 All 
667, Overruled; AIR 1945 Lah 18 and 
ATR 1943 Nag. 70, Rel. on. 

(Paras 4, 6) 
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Shamsher Singh v. Rajinder Prashad 


[Prs. 1-2] S. C. 2385 


Cases Referred: Chronological Paras 

AIR 1966 SC 727=(1967) 1 SCR 
68, Faqir Chand v. Sardarni 
Harnam Kaur 

AIR 1962 Ker 84=1961 Ker LT 
325, Vasu v. Chakki Mani 

AIR 1961 SC 1299=(1961) 3 SCR 
1015, Rathnavarmaraja v. Smt. 
Vimla 3 

AIR 1949 Nag 37=1948 Nag LJ 
121, Pandurang Mangal v. 
Bhojalu Usanna . 

AIR 1945 Lah 13=46 Pun LR 346, 


Prithvi Raj v. D. C. Ralli 4,5 
AIR 1943 Nag 701942 Nag LJ 
466, Vinavakrao v. Mankunwar- 

] 4 


ai 
AIR 1941 Lah 97=43 Pun LR 106 
(FB), Mt. Zeb-ul-Nisa v. Din 
Mohammad 4 
AIR 1935 All 667=1935 All LJ 
498, Ishwar Dayal v. Amba 
Prasad 5 
AIR 1935 All 8171935 All LJ 
869 (FB), Bishan Sarup v. Musa 
Mal 5 
ATR 1925 Mad 713=48 Mad LJ 
688, Venkata Ramani v. Naray- 
anasami 5 


The following Judgment of the 
Court was delivered by 


ALAGIRISWAMI, J.i— This ap- 
peal raises the question of the court- 
fee payable in the suit filed by the 
Ist respondent and his minor brother 
the 2nd respondent against their father 


the 3rd respondent and the alienee 
from him the appellant. 
2. On 13-7-1962 the father 


executed a mortgage deed in favour of 
the appellant of a property of which 
he claimed to be the sole owner for 
a sum of Rs. 16,000/-. The mortgages, 
the appellant filed a suit on the foot 
of this mortgage and obtained a decree. 
When he tried to take out execution 
proceedings for the sale of the mort- 
gaged property, respondents 1 and 2 
filed a suit for a declaration that the 
mortgage executed by their father in 
favour of the appellant is null and 
void and ineffectual as against them 
as the property was a joint Hindu 
family property, and the mortgage had 
been effected without consideration 
and family necessity. On this plaint 
the plaintiffs paid a fixed court fee of 
Rs. 19.50 and the value of the suit for 
purposes of jurisdiction was given as 
Rs. 16,000. A preliminary objection 
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having been raised by the appellant 
that the suit was not properly valued 
for pursoses of court fees and juris- 
diction, the Subordinate Judge tried it 
as a preliminary issue. He held that 
although the case is covered by Sec- 
tion 7 (iv) (c) of the Court Fees Act, 
the proviso to that section applied and 
directed the plaintiffs to pay court fee 
on the value of Rs. 16,000 which was 
the amount at which the plaintiffs 
valued the suit for the purposes of 
jurisdiction. The court fee not having 
been paid the plaint was rejected. The 
plaintiffs thereupon carried the mat- 
ter upon appeal before the High Court 
of Punjab & Haryana. Before that 
Court the plaintiffs did not seriously 
contest the position that the conse- 
quential relief of setting aside the 
decree within the meaning of S. 7 (iv) 
(c) of the Court Fees Act was inherent 
in the declaration which was claimed 
with regard to the decree. But taking 
the view that the plaintiffs were not 
at all bound by the mortgage in dis- 
pute or the decree, the High Court 
held that there was no consequential 
relief involved since neither the decree 
nor the alienation binds the plaintiffs 
in any manner. The Ist defendant in 
the suit has, therefore, filed this ap- 
peal. 

3. Before us a preliminary ob- 
jection was raised based on the obser- 
vations of this Court in Rathnavar- 
maraja v. Smt. Vimla, AIR 1961 SC 
1299 that the present appeal is not 
competent. In that case this Court ob- 
served that whether proper court-fee 
is paid on a plaint is primarily a ques- 


tion between the plaintizf and the 
State and that the defendants who 
may believe and even honestly that 


proper court-fee has not been paid by 
the plaintiff has still no right to move 
the superior courts by appeal or in 
revision against the order adjudging 
payment of court-fee payable on thea 
plaint. But the observations must be 
understood in the background of the 
facts of that case. This Court was 
there dealing with an application ‘Tor 
revision filed before the High Court 
under Section 115 of the Code of Civil 
Procedure and pointed out that the 
jurisdiction in revision exercised by 
the High Court is strictly conditioned 
by clauses (a) to (c) thereof and may 
be invoked on the ground of refusal to 
exercise jurisdiction vested in the 
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Subordinate Court or assumption of 
jurisdiction which the court does not 
possess or on the ground that the Court 
has acted illegally or with material 
irregularity in the exercise of its 
jurisdiction, and the provisions of Sec- 
tions 12 and 19 of the Madras Court. 
Fees Act do not arm the defendant. 
with a weapon of technicality to ob- 
struct the progress of the suit by ap- 
proaching the High Court in revisicn. 
against an order determining the court. 
fee payable. The ratio of that decision 
was that no revision on a question of 
court fee lay where no question of 
jurisdiction was involved, This decision. 
was correctly interpreted by the Ker- 
ala High Court in Vasu v. Chaxki 
Mani, AIR 1962 Ker 84 where it was 
pointed out that no revision will lhe 
against the decision on the question of 
adequacy of court-fee at the instance 
of the defendant............ unless tne 
question of court-fee involves also the 
question of jurisdiction of the court. 
In the present case the plaint was re- 
jected under Order 7, Rule 11 of the 
C.P.C. Such an order amounts to a 
decree under Section 2 (2) and there 
is a right of appeal open to the plain- 
tiff. Furthermore, in a case in which 
this Court has granted special leave 
the question whether an appeal lies or 
not does not arise. Even otherwise a 
second appeal would lie under S. 100 
of the C.P.C. on the ground that the 
decision of the lst Appellate Court on 
the interpretation of Section 7 (iv) (c¢) 
is a question of law. There is thus no 
merit in the preliminary objection. 


Å. As regards the main ques-, 
tion that arises for decision it apperrs|. 
to us that while the court-fee payablef 
on a plaint is certainly to be decided} 
on the basis of the allegations and the} 
prayer in the plaint and the question}: 
whether the plaintiffs suit will have 
to fail for failure to ask fcr conse- 
quential relief is of no concern to the 
Court at that stage, the Court in decid- 
ing the question of court-fee should} 
look into the allegations in the plaintl 
to see what is the substantive  relief|. 
that is asked for. Mere astuteness in 
drafting the plaint will not be allow- 







looking at the substance of the relief} 
asked for. In this case the relief akoa 
for is on the basis that the property 
in dispute is a joint Hindu family pro- 


~ 
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perty and there was no legal necessity 
to execute the mortgage. It is now 
well settled that under Hindu Law if 
the manager of a joint family is the 
father and the other members are the 
sons the father may by incurring a 
debt so long as it is not for an immoral 
purpose lay the joint family estate 
oven to be taken in execution proceed- 
ings upon a decree for the payment 
of the debt not only where it is an un- 


secured debt and a simple money de-. 


eree for the debt but also to a mort- 
gage debt which the father is personal- 
ly liable to pay and toa decree for the 
recovery of the mortgage debt by the 
sale of the property even where the 
mortgage is not for legal necessity or 
for payment of antecedent debt (Faqir 
Chand v. Harnam Kaur, (1967) 1 SCR 
68=(AIR 1966 SC 727). Consequently 
when the plaintiffs sued for a declara- 
tion that the decree obtained by ithe 
rappellant against their father was not 
binding on them they were really ask- 
ing either for setting aside the decree 
‘or for the consequential relief of in- 
junction restraining the decree holder 
ifrom executing the decree against the 
imortgaged property as he was entitl- 
ed to do. This aspect is brought out 
in a decision of the Full Bench of the 
Lahore High Court in Mt. Zeb-ul-Nisa 
v. Din Mohammad, AIR 1941 Lah 97 
(FB) where it was held that: 

“The mere fact that the relief as 
stated in the prayer clause is express- 
ed in a declaratory form does not 
necessarily show that the suit is for 
a mere declaration and no more. If 
the relief so disclosed is a declaration 
pure and simple and involves no other 
relief, the suit would fall under Arti- 
cle 17 (iit).” 


In that case the plaintiff had sued for 
a twofold declaration: (i) that the pro- 
perty described in the plaint was a 
waaqf, and (ii) that certain alienations 
thereof by the mutwali and his brother 
were null and void and were ineffec- 
tual against the waaqf property. It was 
held that the second part of the de- 
claration was tantamount to the setting 
aside or cancellation of the alienations 
and therefore the relief claimed could 
not be treated as a purely declaratory 
one and inasmuch as it could not he 
said to follow directly from the de- 
claration sought for in the first part 
of the relief, the relief claimed in the 
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case could be treated as a declaration 
with a “consequential relief.” It. 
was substantive one in the shape of 
setting aside of alienations requiring. 
ad valorem court-fee on the value of. 
the subject matter of the sale, and. 
even if the relief sought for fell within- 
the purview of S. 7 (iv) (c) the plain-- 
tiffs in view of Sections 8 and 9, Suits. 
Valuation Act, having already fixed 
the value of the relief in the plaint for 
purposes of jurisdiction were bound to: 
fix the same value for purposes of 
court-fee. It was also pointed out that 
in deciding whether a suit is a purely 
declaratory, the substance and not 
merely the language or the form of 
the relief claimed should be considered. 
The court also observed: 


“It seems to me that neither the 
answer to the question whether the 
plaintiff is or is not a party to the 
decree or the deed sought to be de- 
clared as null and void, nor to the 
question whether the declaration 
sought does or does not fall within the 
purview of S. 42, Specific Relief Act, 
furnishes a satisfactory or conclusive 
test for determining the court fee pay- 
able in the suit of this description. 
When the plaintiff is a party to the 
decree or deed, the declaratory relief, 
if granted, necessarily relieves the 
plaintiff of his obligations under the 
decree or the deed and, hence it seems 
to have been held in such cases, that 
the declaration involves a consequen- 
tial relief. In cases where the plaintiff 
is not a party to the decree or the 
deed, the declaratory relief does not 
ordinarily include any such consequen- 
tial relief. But there are exceptional 
cases in which the plaintiff though not 
a party to the deed or the decree is 
nevertheless bound thereby. For inst- 
ance, when a sale or mortgage of joint 
family property is effected by a mana- 
ger of a joint Hindu family, the ali- 
enation is binding on the other mem- 
bers of the family (even if they are 
not parties to it) until and unless it 
is set aside. Similarly, a decree passed 
against the manager will be binding 
on the other members ofthe family. If 
therefore a coparcener sues for a de- 
claration that such an alienation or 
decree is null and void, the declaration 
must I think be held to include conse- 
quential relief in the same way as in 
those cases in which the plaintiff is 


2388 S. C. [Prs. 4-6] 


himself a party to the alienation’ or 
the decree, which is sought to be de- 
clared null and void. The case dealt 
with in AIR 1936 Lah 166 seems to 
have been of this description. The 
case of an alienation by a mutwalli of 
waqf property would also appear to 
stand on a similar footing. In the case 
of waqf property, it is only the trustee 
or the mutwalli who can alienate the 
property. If he makes an alienation 
it is binding on all concerned, until 
and unless it is set aside. If therefore 
a person sues to get such an aliena- 
tion declared null and void, he can 
only do so by getting the deed invali- 
dated. The relief claimed in such cases 
also may therefore be found to include 
a consequential relief.” 

The decision of the Lahore High Court 
in Prithvi Raj v. D. C. Ralli, AIR 1945 
Lah 13 is exactly in point. It was held 
that in a suit by the son for a declara- 
tion that the mortgage decree obtained 
against his father was not binding up- 
on him it is essential for the son to 
ask for setting aside of the decree asa 
consequence of the declaration claimed 
and to pay ad valorem court fee under 
section 7 (iv) (c). It was pointed out 
that a decree against the father is a 
good decree against the son and un- 
less the decree is set aside it would 
remain executable against the son, 
and it was essential for the son to ask 
for setting aside the decree. In Vina- 
yakrao v. Mankunwarbai, AIR 1943 
Nag 70 it was held that in a suit by 
the son for a declaration that decree 
against the father does not affect his 
interests in the family property, con- 
sequential relief is involved and ad 
valorem court fee would be necessary. 


5. We should now refer to cer- 
tain decisions relied upon by the res- 
pondents. We do not consider that the 
decision of the learned Single Judge of 
the Madras High Court in Venkata 
Ramani v. Narayanasami, AIR 1925 
Mad 713 lays down the correct law. It 
proceeds on the basis that the plain- 
tiffs not being parties to the document 
they were not bound to get rid of it 
by having it actually cancelled, but it 
ignores the effect of Hindu Law in 
respect of a mortgage decree obtained 
against the father. As pointed out by 
the Lahore High Court. in such cases 
in: suing for declaration that the 
degree is not binding on him the sen 
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is really asking for a cancellation of 
the decree. This aspect does not seem 
to have been taken into consideration 
by the learned Single Judge. The deci- 
sion of a learned Single Judge of the 
Nagpur High Court in Pandurang 
Mangal v. Bhojalu Usanna, AIR 1949 
Nag 37 suffers from the same error. 
Though it refers to the decision of the 
Full Bench of the Lahore High Court 
as well as the same High Court’s deci- 
sion in AIR 1945 Lah 13 it does not 
seek to distinguish them for holding 
otherwise. The learned Judge gives 
no reason whether and if so why he 
dissents from the view taken in the 
latter case. This decision also suffers 
from the learned Judge’s misapprehen- 
sion that there is a difference between 
a simple money decree and a mortgage 
decree obtained against a Hindu father 
when it is questioned by the son and 
its view that in execution of a simple 
money decree the entire joint family 
property, inclusive of the interest of 
the sons, is liable to be sold in execu- 
tion of the decree, but-that in the case 
of a mortgage decree it is not neces- 
sary for a son to allege or prove that 
the debt was incurred for an illegal or 
an immoral purpose and he can suc- 
ceed if it is proved that the mortgage 
was not for legal necessity or for the 
payment of antecedent debt. We have 
already referred to the decision of this 
Court on this point. We must also hold 
in view of the reasons already set forth 
that the decision of the Allahabad 
High Court in Ishwar Dayal v. Amba 
Prasad, AIR 1935 All 667 is not a good 
law. As regards the decision of the 
Full Bench of the Allahabad High 
Court in Bishan Sarup v. Musa Mal, 
AIR 1935 All 817 (FB) there is nothing 
to show whether the alienation was 
made by the manager of a joint Hindu 
family and therefore the decision is 
not in point. 

6. We, therefore, hold that the 
decision of the High Court was not 
correct and allow this appeal with 
costs. The plaintiffs would be givena 
month’s time for paying the necessary 
court fee. 

Appeal allowed. 
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Parmeshwari Prasad Gupta, Ap- 
pellant v. The Union of India, Respon- 
dent. 

Civil Appeal No. 1333 of 1967, D/- 
2-8-1973. 

Index Note: — (A) Companies Act 
(1956), Ss. 286, 290—Case before Act 
——Board of Directors—Meeting—Notice 
— Notice to one director not given — 
— Resolution passed at the meeting is 
invalid — But resolution can be vali- 
dated by regularly constituted meeting. 

Brief Note: — (A) Notice to all 
the Directors of a meeting of the Board 
of Directors is essential for the vali- 
dity of any resolution passed at the 
meeting and where admittedly, no 
notice was given to one of the Direc- 
tors of the Company, the resolution 
passed at the meeting of the Board of 


Directors is invalid. (Para 10) 
But it was open to a regularly 
constituted meeting of the Board of 


Directors to ratify the action which, 
though unauthorised, was taken by the 
Chairman, on behalf of the Company. 
Ratification would always relate back 
to the date of the act ratified. Hals- 
bury’s Laws of England Vol. 6, p. 315 
& Vol. 9, p. 46, Ref. (Para 14) 


The following Judgment of the 
Court was delivered by 

MATHEW, J.:— This appeal by 
certificate is directed against the 
Decree of the High Court of Delhi 
dated November 25, 1966, passed in 
Regular First Appeals No. 89-D of 
1956 and No. 104-D of 1956, both aris- 
ing from Suit No. 282 of 1954 insti- 
tuted by the plaintiff-appellant for a 
declaration that he continued to be the 
General Manager of the Fire Insurance 
Company in question and that the pur- 
ported termination of his services was 
inoperative, and claiming a sum of 
Rs. 37,352.30 from the defendant on 
account of his arrears of pay, ete., or 
in the alternative, for a sum of Rupees 
1,63,820/- as money due to him by 
way of bonus, gratuity ete., as detail- 
ed in the plaint. 


1956, D/- 25-11-1966—Delhi. 
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2. The respondent-Company 
had filed a suit against the appellant 
for the recovery of Rs. 1,10,000/- being 
Suit No. 306 of 1954 in ‘which the 
Company was granted a decree for 
Rs. 5,759/9/6 with proportionate costs. 
First Appeal No. 88-D of 1956 before 
the High Court was the appeal by the 
Company against the rejection of the 
rest of its claim in Suit No. 306 of 
1954. We are not concerned with that 
appeal. Regular First Appeal No. 89-D 
of 1956 was the Company’s appeal 
against the award of decree for 
Rs. 73,936/15/9 passed in favour of 
the appellant. Regular First Appeal 
No. 104-D of 1956 was the appellant’s 
appeal against the rejection of his 
other claims in his suit. The High 
Court dismissed First Appeals Nos. 
88-D of 1956 and 104-D of 1956 but 
partially allowed First Appeal No, 
89-D of 1956. 


3. The appellant was appointed 
as the Secretary of the respondent- 
Comany on 16-10-1942. His pay was 
fixed at Rs. 1,000/- p.m. free of income- 
tax. Later on, he was promoted as the 
General Manager of the Company. On 
November 21, 1953, the appellant sent 
an application for leave to the Chair- 
man of the Board of Directors but no 
reply was received by him. He there- 
after sent another application: for 8 
months’ leave on the 16th of Decem- 
ber, 1953. On December 17, 1953, the 
appellant received a telegram from the 
Chairman of the Board of Directors 
stating that the services of the appel- 
lant had been terminated by the Com- 
pany and that he should stop attend- 
ing the office. A registered letter to 
the same effect from the Chairman 
was also received by him. 


4. The allegation of the appel- 
lant in the plaint was that his servi- 
ces had not been validly terminated 
by the respondent-Company and that 
he still continued as the General Mana- 
ger of the Company and was entitled 
to recover the sum already mentioned 
from the respondent. In the alterna- 
tive, the appellant claimed, among 
other things, 18 months’ salary as 
due to him on the basis that he was 
entitled to 18 months’ notice before 
terminating his services. 


5. In the written 
respondent-Company 


statement, 


the contended 
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that the Chairman validly terminated 
the services of the appellant on De- 
cember 17; 1953 in pursuance to a 
resolution passed by the Board of 
Directors on the 16th, and that subse- 
quently, that resolution and the action 
of the Chairman terminating the ser- 
vices had been confirmed by a meet- 
ing of the Board of Directors held on 
December 23, 1953, and, therefore, the 
services cf the appellant were validly 
terminated. The respondent-Company 
also contended that the appellant was 
in no event entitled to 18 months’ 
notice as claimed by him but only to 
one month’s notice and, therefore, he 
was entitled to get only one month’s 
salary in lieu of notice under that 
head. 


6. The trial court found that 
the meeting of the Board of Directors 
held on December 16, 1953 was valid, 
that the services of the appellant were 
validly terminated by telegram and 
letter of the Chairman dated Decem- 
ber 17, 1953 addressed to the appel- 
lant, that even if it be assumed that 
the meeting of the Board of Directors 
held on December 16, 1953 was ir- 
regular, the resolution of the Board of 
Directors terminating the services of 
the appellant on the 16th and the ac- 
tion of the Chairman in actually ter- 
minating the services were ratified by 
the Board of Directors by its resolu- 
tion of December 23, 1953, and, there- 
fore, the services of the appellant were 
legally and validly terminated. It fur- 
ther held that the rules framed by the 
Company, namely, exhibits D-3 and 
D-4 would govern the appellant and 
that he was entitled, under clause (6) 
of exhibit D-3 only to one month’s 
notice for terminating his services al- 
though the Court found that if the 
appellant was not bound by the rules, 
he would have been entitled ta 12 
months’ notice before the termination 
of his services. 


7. The findings of the trial 
Court in these respects were confirm- 
ed in appeal by the High Court. 


8. In this appeal, only two 
points were argued by counsel for the 
appellant, (1) that the services of the 
appellant were not validly terminated 
and, therefore, he was entitled to a 
declaration that he continued to be 
the General Manager of the Company 
and to claim the amount specified in 


A.L R. 
the plaint; and (2) that, in any event, 


the appellant was entitled to 12 
months’ notice before his services 
were terminated and as only one 


month’s notice was given, he was en- 
titled to 11 months’ pay in addition to 
what was awarded under this head. 


9. As regards the first point, 
it was said that the meeting of the 
Board of Directors dated December 
16, 1953 was not properly convened 
for the reason that notice of the meet- 
ing was not given to all the Directors. 
The trial court found that one of 
the Directors, viz, Mr. B. P. 
Khaitan, was not given notice of the 
meeting of the Board of Directors held 
on December 16, 1953, and that he 
was not present at the meeting when 
the resolution to terminate the servi- 
ces of the appellant was passed. 


10. Now, it cannot ke dispu- 
ted that notice to all the Directors ofi 
a meeting of the Board of Directors, 
was essential for the validity of any 
resolution passed at the meeting and| 
that as, admittedly, no notice was| 
given to Mr. Khaitan, one of the Direc-| 
tors of the Company, the resolution, 
passed terminating the services of the 
appellant was invalid. 


11. Article 109 of the Articles 
of Association of the Company pro- 
vides as follows: 

"109. When meeting to be con- 
vened.—A Director may at any time 
summon meeting of the Directors by 
serving every Director with at least 
72 hours’ notice in writing, through 
the officer of the Company authorized 
to issue such notice who shall ar- 
range to convene the meeting”. 

In Halsbury’s Laws of England, Vol. 9, 
p. 46, it has been stated that it is es- 
sential that notice of the meeting and 
of the business to be transacted should 
be given to all persons entitled to 
participate and that if a member whom 
it is reasonably possible to summon is 
not summoned, the meeting will not 
be duly convened, even though the 
emission is accidental or due to the 
fact that the member has informed the 
officer whose duty it is to serve notice 
that he need not serve notice on him. 
In Volume 6 of the same book at 
p 315 Article 626, it is stated that a 
meeting of the directors is not duly 
convened unless due notice hes been 
given to all the directors, and the busi- 
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ness put through at a meeting not 
duly convened is invalid. 


12. To put it in other words, 
as the meeting of the Board of Direc- 
tors held on December 16, 1953, was 
invalid, so the resolution to terminate 
the services of the plaintiff was in- 
operative. 


13. Then, the question for con- 
sideration is, what is the effect of the 
confirmation of the minutes of the 
meeting of the Board of Directors held 
‘on December 16, 1953 and the action 
of the Chairman in terminating the 
services of the appellant by his tele- 
gram and letter dated December 17, 
1953, in pursuance to the invalid reso- 
lution of the Board of Directors to 
terminate his services, in the meeting 
nf the Board of Directors held on De- 
cember 23, 1953? 


14, The agenda of the meeting 
of the Board of Directors held on De- 
cember 23, 1953 shows that one item 
of business was the confirmation of 
the minutes of the meeting of the 
Directors held on December 16, 1953. 
The confirmation of the minutes of 
the meeting of the Directors held on 
16-12-1958, would not in any way 
show that the Board of Directors ado- 
pted the resolution to terminate the 
services of the appellant passed on 
December 16, 1953. It only shows that 
the Board passed the minutes of the 
oroceedings ofthe meeting held on De- 
member 16, 1953. But the resolution of 
the Board of Directors to confirm the 
action of the Chairman to terminate 
the services of the appellant by his 
telegram and letter dated December 
17, 1953, would show that the Board 
ratified the action of the Chairman. 
Even if it be assumed that the tele- 
gram and the letter terminating the 
services of the appellant by the Chair- 
man was in pursuance to the invalid 
Fesolution of the Board of Directors 
passed on December 16, 1953 to ter- 
minate his services, it would not fol- 
low that the action of the Chairman 
could not be ratified in a regularly 
convened meeting of the Board of 
Directors. The point is that even assum- 
‘ing that the Chairman was not legal- 
ly authorised to terminate the servi- 
ces of the appellant, he was acting on 
behalf of the Company in doing so, 
‘because, he purported to act in pursu- 
ance of the invalid resolution. There- 
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fore, it was open to a regularly con- 
stituted meeting of the Board of Direc- 
tors to ratify that action which, though 
unauthorised, was done on behalf of 
the Company. Ratification would al- 
ways relate back to the date of the 
act ratified and so it must be held 
that the services of the appellant were 
validly terminated on December § 17, 
1953. The appellant was not entitled 
to the declaration prayed for by him 
and the trial court as well as the High 
Court was right in dismissing the 
claim. 

15. The second point for consi- 
deration is whether the appellant was 
entitled to 18 months’ notice before 
his services were terminated as claim- 
ed by him. The trial Court found that 
the rules of the Company, viz., exni- 
bits D-3 and D-4 were binding on the 
appellant and that rule 6 of exhibit 
D-3 which provides for one month's 
notice in case of termination of servi- 
ces of all employees would apply to 
the appellant as well. The High Court 
confirmed that finding. The rules ex- 
pressly purport to bind all the em- 
ployees of the respondent-Company. 
There is no reason to hold that the ap- 
pellant was not an employee of the 
respondent-Company. Besides, the ap- 
pellant himself has relied upon these 
rules for the purpose of computation 
of the amount due to him on account 
of bonus, provident fund, etc. In these 
circumstances it is idle to contend 
that the rules did not bind him. In 
this view, it is quite unnecessary to 
consider the question whether, apart 
from the rules, one month’s notice was 
reasonable in the circumstances of the 
case. 

16. There is no merit in this 
appeal. We dismiss it but in the cir- 
cumstances we make no order as to 
costs. 

Appeal dismissed. 
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Chandrika Misir and another, Ap- 
pellants v. Bhaiyalal, Respondent. 
Civil Appeal No. 2032 of 1968, D/- 
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Index Note: — (A) Constitution of 
India, Art. 136 — New plea — Wh 
the ‘court is inherently lacking in juris- 
diction the plea as to jurisdiction may 
be raised at any stage, even if it was 
not raised in trial Court. (X-Ref: — 
Civil P. C., Ss. 47, 100-101) 


Such a plea can be raised even in the 
execution proceedings on the ground 
that the decree is a nullity. (Point 
conceded). (Para 6) 


Index Note: — (B) U. P. Zamin- 
dari Abolition and Land Reforms Act 
(1 of 1951), S. 331—Person retaining 
possession of land’ of bhumidhar con- 
trary to law — Suit for ejectment — 
Must be filed in Court mentioned in 
Column 4 of Sch. H—Jurisdiction of 
ordinary Civil Court is barred by Sec- 
tion 331. (X-Ref: S. 209). (Para 6) 


The following Judgment of the 
Court was delivered by 


PALEKAR, J.:—- This is an appeal 
by special leave against the Judgment 
and decree of the Allahabad High 
Court in Second Appeal No. 2128 of 
1963. The plaintiffs brought the suit 
against one Bhaiya Lal, the present 
respondent, in respect of certain Bhu- 
midhari plots. The plots had been pur- 
chased inthe name of one Markandey— 
the uncle of the plaintiffs. After the 
death of Markandey, who died with- 
out issue, the plots were recorded in 
the name of his widow Jagdamba. 
Jagdamba died in 1948. The plaintiffs 
as the next reversioners claimed title 
to the property. They alleged that the 
respondent was interfering with their 
possession and hence they prayed for 
a permanent injunction. In the alter- 
native, they also asked for the relief 
of possession. The suit was filed on 
5-9-1955. 


2: Several pleas were taken on 
behalf of the defendant one of them 
being a plea of limitation. The courts 
were unanimously of the opinion that 
the plaintiffs, being the next heirs, 
had sufficient title to tne property 
while the defendant had none whatso- 
ever. The learned Munsif in whose 
court the suit was filed however, held 
that the suit was barred by limitation. 
In appeal the learned Additional Civil 
Judge, Varanasi, held that the plain- 
tiffs’ claim was not barred by limita- 
tion. Accordingly, possession was 
decreed in favour of the plaintiffs. 


ere. 


A.I. R- 


3. In second appeal the High 
Court found that the question of limi- 
tation could not be properly determin- 
ed unless there was a specific finding. 
on two issues one relating to the com- 
mencement of the possession of the 
defendant and the other to the age of 
plaintiff no. 1, Chandrika Misir, at 
the time of filing the suit. The High 
Court remanded these two issues to 
the First Appellate Court for a find- 
ing. The finding on the first issue was- 
that the defendant took actual posses- 
sion of the plots in 1951-52. The find- 
ing on the second issue was that plain- 
tiff no. 1 Chandrika Misir was a minor 
when Jagdamba died in 1948 and that 
he attained majority in the year 1955 
and not before that. 


A. When the case again came 
before the learned Chief Justice for 
the disposal of the appeal, these 
findings were accepted as they were 
findings of fact. The only point that 
the High Court had to decide was whe- 
ther the suit which had been filed on 
5-9-1955 ie. the year in which the 
plaintiff no. 1 had attained majority 
was in time. In an ordinary suit filed 
in a Civil Court for possession on the 
ground of dispossession the question 
of limitation, on the above facts, would 
have hardly arisen. Jagdamba had died 
in 1948 and plaintiff no. 1 the next 
reversioner came of age in 1955. The 
period of limitation would be 12 years 
and the suit would be obviously in 
time. But the High Court was of the 
view that the period of limitation was 
not the one which was prescribed in 
the Limitation Act but the one which 
was laid down in the Appendix to 
the Uttar Pradesh Zamindari Aboli- 
tion and Land Reforms Rules, 1952 
which was two years from 1-7-1952 
which was the date of vesting under 
the U. P. Zamindari Abolition and 
Land Reforms Act (Act No. 1 of 1951). 
The High Court further held that the 
fact that the plaintiff no. 1 was a minor 
at the time of filing of the suit did not 


help him because Section 6 of the 
Indian Limitation Act, 1908 did not 
govern suits falling under U. P. Act 
No. 1 of 1951. . 
5. Accordingly, the suit was 
dismissed. 
6. It is from this order that 


the present appeal has been filed by 
special leave. It is to be noticed that 
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the suit had been filed in a Civil Court 


for possession and the Limitation Act - 


will be the Act which will govern such 
a suit. It is not the case that U. P. Act 
No. 1 of 1951 authorises the filing of 
the suit in a Civil Court and prescribes 
a period of limitation for granting 
the relief of possession superseding 
the one prescribed by the Limitation 
Act. It was, therefore, perfectly argu- 
able that if the suit is one properly 
entertainable by the Civil Court the 
period of limitation must be gov- 
erned by the provisions of the Limita- 
tion Act and no other. In that case 
there would have been no alternative 
but to pass a decree for possession in 
favour of the plaintiffs. But the un- 
fortunate part of the whole case is 
that the Civil Court had no jurisdic- 
tion at all to entertain the suit. It is 
true that such a contention with 
regard to the jurisdiction had not 
been raised by the defendant in the 
Trial Court but where the court is 
inherently lacking in jurisdiction the 
plea may be raised at any stage, and, 
it is conceded by Mr. Yogheshwar 
Prasad, even in execution proceedings 
on the ground that the decree was a 
nullity. If one reads Sections 209 and 
331, of the U. P. Act No. 1 of 1951 
together one finds that a suit like the 
one before us has to be filed before a 
Special Court created under the Act 
within a period of limitation specially 
prescribed under the rules made under 
the Act and the jurisdiction of the 
ordinary Civil Courts is absolutely 
barred. S. 209 so far as we are con- 
cerned reads as follows: 


209. Ejectment of persons occupy- 
ing land without title. — 


(1) A person taking or retaining 
possession of land otherwise than in 
accordance with the provisions of the 
law for the time being in force, and— 

(a) where the land forms part of 
the holding of a bhumidhar, sirdar or 
asami, without the consent of such 
bhumidhar, sirdar or asami, and 

(D) aaa tasers 
shall be liable to ejectment on the suit, 
in cases referred to in clause (a) above, 
of the bhumidhar, sirdar or asami 
concerned,......ssessesvessessaes. and shall 
also be liable to pay damages. 


(2) To every suit relating to a 
dand referred to in clause (a) of sub- 
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section (1) the State Government shall 
be impleaded as a necessary party.” 

In the present case it has been held 
that the defendant has been retaining 
possession of the land contrary to law, 
being a trespasser; that the land is 
bhumidhari land and the plaintiffs are 
bhumidhars. Therefore, the suit was 
of a description falling under S. 209. 
Section 331 so far as it is relevant is 
as follows: 


"331. Cognizance 
under this Act. 

(1) Except as provided by or 
under this Act no Court other than a 
Court mentioned in Column 4 of Sche- 
dule II shall, notwithstanding anything 
contained in the Civil Procedure Code, 
1908, take cognizance of any suit, ap- 
plication, or proceedings mentioned in 
column 3 thereof.” 
schedule II at serial no. 24 shows that 
a suit for ejectment of persons occupy- 
ing land without title under S. 209 
should be filed in the court of the 
Assistant Collector, First Class, which 
is described as the Court of Original 
Jurisdiction. In view of Section 331 
(1) quoted above it is evident that the 
suit made cognizable by a special 
court i.e. the Court of the Assistant 
Collector, First Class, could not be 
filed in a Civil Court and the Civil 
Court was, therefore, inherently lack- 
ing in jurisdiction to entertain such a 
suit. It is unfortunate that this posi- 
tion in law was not noticed in the seve- 
ral Courts through which this litiga- 
tion has passed, not even by the High 
Court which had specifically come to 
the conclusion that the period of limi- 
tation was the one laid down by the 
rules under U. P. Act No. 1 of 1951. 
Since the Civil Court which entertain- 
ed the suit suffered from an inherent 
lack of jurisdiction, the present appeal 
filed by the plaintiffs will have to be 
dismissed. 


Ta As regards costs, we do not 
think that this is a fit case in which 
the defendant should get his costs in 
any of the courts. Though he had no 
title to the property, he was trying to 
set up a title. But his attempt was 
negatived by all the courts. He did not 
urge also the contention with regard 
to the jurisdiction of the court at any 
stage except in this court. Therefore, 
while dismissing the appeal we further 
direct that the plaintiffs and the de- 
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fendant shall bear their own costs 
throqughout. 
Appeal dismissed. 


AIR 1973 SUPREME COURT 2394 


(V 60 C 417) 
{From: Award of Industrial Tribunal, 
Madras) 
A. N. GROVER AND C. A. VAIDIA- 
LINGAM, JJ. 


Workmen, Appellants v. Manage- 
ment of Dunlop Rubber Co. of India 
Limited, Respondents. 


Civil Appeal No. 1291 of 1968, D/- 
4-5-1973. 

Index Note: — (A) Payment of 
Bonus Act (1965), Ss. 5, 6—Computa- 
tion of available surplus — Permis- 
sible deductions from gross protits. 

Brief Note: — (A) Commission 
received by Indian subsidiary Com- 
pany from parent Company incorpora- 
ted in a foreign country on sales ef- 
fected by the latter through Indian 
High Commission located there or on 
orders received by it directly from 
the Indian importers as well as royal- 
ties received out of sales made by the 
Parent Company to the foreign coun- 
tries can be deducted while computing 
available surplus. AIR 1968 SC 963 
Followed. (Para 10) 

Index Note: — (B) Payment of 
Bonus Act (1965), Ss. 5, 6—Available 
surplus — Computation — Return on 
share premium can be deducted. 

(Para 13) 


Index Note: — (C) Payment of 
Bonus Act (1965), Ss. 5, 6—Donations 
cannot be deducted while computing 
available surplus. (Para 14) 

Index Note: — (D) Payment of 
Borus Act (1965), Ss. 5, 6—Available 
surplus — Computation — Deduction 
of return on reserves used as working 
capital —- Permissibility. 

Brief Note: — (D) Where the 
company did not rest its claim for 
deduction of return on reserves em- 
ployed as working capital merely on 
statement of profit and loss but exa- 
mined its Deputy Accountant and the 
‘Chartered Accountant of the auditors 
of the Company to prove use of re- 
serves as claimed and they were not 
cross-examined by union on those mat- 
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ters, the return claimed could be valid- 
ly allowed to be deducted. (Para 16) 


Cases Referred: Chronological Paras 
AIR, 1972 SC 330=(1972) 1 SCR 

241=1972 Lab IC 188, Bareilly 

Electricity Supply Co. Ltd. v. 

The Workmen 15 
1972 Lab IC 1256=(1971) 2 Lab 

LJ 657 (SC), Oriental Gas Co. 

Ltd. v. Their Workmen 15 
AIR 1971 SC 2567=1971 Lab IC 

1507, M/s. Gannon Dunkerley 

and Co. Ltd. v. Workmen 18 
AIR 1968 SC 963 = (1968) 2 SCR 

311 = 1968 Lab IC 1201, Work- 

men, Hindustan Motors Ltd. v. 

M/s. Hindustan Motors Ltd. 16, 18 
AIR 1961 SC 941 = (1961) 3 SCR 

167, Voltas Ltd. v. Its Wcrkmen 


14 
AIR 1959 SC 1065 = (1960) 1 
SCR 1, Tata Oil Mills Co. Ltd. 
v. Its Workmen 8, 10 
The following Judgment of the 
Court was delivered by 
VAIDIALINGAM, J.:— This ap- 
peal, by special leave, by the work- 


men is against the award dated Octo- 
ber 20, 1967, of the Industrial Tribu- 
nal, Madras, in J. D. No. 65 of 1966 in 
so far as it declined to grant addi- 


tional bonus for the years 1962 and 
1963. 

2. The respondent, Dunlop 
Rubber Company of India Limited, 


which is engaged in the manufacture 
and sale of tyres and tubes for light 
and heavy vehicles, has a factory in 
Calcutta, besides one at Ambattur in 
Madras, which was started in or about 
1959. At the time of the award, the 
company was employing about 1200 
workmen but, during the years 1962 
and 1963, it was employing about 800 
workmen. The company paid to its 
workmen for each of these two years, 
1962 and 1963, 12 weeks’ basic wages 
as annual bonus. The workmen were 
not satisfied with the said payment 
and demanded additional bonus of 
three months’ basic wages for each of 
these years. According to the work- 
men, the company has made a net 
profit of about 3.30 crores in each 
of these years. The company, however, 
declined to meet the demand with the 
result that the Government of Madras 
by its order dated October 15, 1966, 
referred the dispute regarding, the ad- 
ditional bonus to the Industrial Tri- 


1973 


Þunal, Madras. There was also another 
dispute referred regarding the altera- 
tion of the gratuity scheme. But we 
are not concerned with this dispute. 


3: The case of the workmen, as 
disclosed by their written statement 
before the Tribunal, was as follows: 


The company, according to their 
published profit and loss account has 
made a net profit of Rs. 3.30 crores 
and Rs. 3.27 crores for the years 1962 
and 1963 respectively. The management 
have made various deductions from 
their gross profit, which were not 
justified according to the Full Bench 
Formula. The management in their 
work sheet claimed Rs. 2.49 crores as 
rehabilitation and this huge amount 
has been claimed to purposely defeat 
the just demands of the workmen. 
Having due regard to the profits earn- 
‘ed by the company, the demand of 
‘three months’ basic wages as additional 
bonus was justified. 


4, The company resisted the 
‘claim of the union. The case of the 
company was as follows: 


In each of these two years, 1962 
and 1963, it has paid to its workmen 
in India bonus equivalent to fifteen 
‘weeks’ basic wages. All the workmen, 
except the workmen at Ambattur, 
who represent only about 12 per cent 
of the total number of employees, 
have accepted the payment and they 
are fully satisfied with the amount 
‘paid voluntarily by the company. The 
‘company made proper deductions and 
additions according to the Full Bench 
Formula and arrived at the available 
surplus. Out of the said available sur- 
plus, the company has paid nearly 60 
or 63 per cent as bonus to the work- 
‘men which represents fifteen weeks’ 
basic wages. 


5. Before the Tribunal, the 
‘company as well as the workmen filed 
charts in respect of their pleas. The 
union objected to the deductions made 
by the company in respect of the 
commission received out of the sales 
made by the Dunlop United Kingdom 
as well as the royalties receivable out 
of the sales made by the London firm. 
There were also objections taken by 
the union in respect of certain deduc- 
‘tions and claims made by the company. 
As those contentions have been raised 
before us also, we will refer to those 
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matters later. There was also contro- 
versy regarding the rehabilitation 


claimed by the company. The Tribu- 
nal, on a consideration of the mate- 
rials placed before it by both the 
parties, ultimately accepted the case 
of the management and held that the 
bonus already paid to the workmen 
was sufficient and that they are not 
entitled to any additional bonus for 
these two years. 


6-7. Mr. M. K. Ramamurthi, 
learned counsel for the appellant- 
workmen attacked the view of the 
Tribunal accepting the claims made by 
the company in respect of several 
items, The company had filed before 
the Tribunal a statement, Ext. M-3, 
extracted below, showing the available 
surplus for the years 1962 and 1963: 


(For Ext. M-3 see next page) 


8. According to the company, 
it has paid more than 60 per cent of 
the available surplus as bonus to the 
workmen and that they are not en- 
titled to any additional bonus. The 
first item that was challenged by Mr. 
Ramamurthi was regarding the deduc- 
tions made by the company in the 
sum of Rs. 3,94,964 and Rs. 3,94,973 
for the years 1962 and 1963 respective- 
ly as commission as well as the sums 
of Rs. 59,191 and 50,582 as royalties 
for the years 1962 and 1963 respective- 
ly received from Dunlop, United King- 
dom. According to the counsel, the 
workmen have also contributed to 
enable the company to earn these 
amounts and, therefore, they will be 
entitled to a share in the said profits. 
In this connection, Mr. Ramamurthi 
referred us to the decision of this 
Court in Tata Oil Mills Co. Ltd. v. 
Its Workmen, (1960) 1 SCR 1=(AIR 
1959 SC 1065). In that decision certain 


items were claimed by the company 
as extraneous income obtained by 
them without any contribution by 


labour. While allowing the claim of 
the company in respect of two items, 
regarding the rest it was held by this 
Court that they had been earned by 
the company in the normal course of 
its business and that there was no rea- 
son why the labour should be exclud- 
ed from its share in the profit. It was 
no doubt observed by this court that 
normally there must be contribution 
of the workmen in earning profits 
before they are entitled to profit bonus 


a 
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(Ext. M-3) 


“ The Dunlop Rubber Co. (India), Limited Available Surplus Computations for the 
years 1962 and 1963. 


A.L R. 





1962 1963 
Rs. Rs. Rs. Rs. 
Net Profit per Accounts. 95,59,817 1,68,86,953 
Add: Bonus (amount charged in 
Accounts). 45,86,449 48,40,912 
Provision for Taxation per 2,34,78,958 1,58,82,441 
Accounts. 
Depreciation per Accounts. 60,79,969 3,41,45,376  59,82,674 2,67,06,024 
4,37,04,6938 4,35,92,977 
Deduct: Commission receivable (Note 1). 3,94,964 8,94,978 
Royalties receivable (Note 2). 59,191 50,582 
Profit on sale of Fixed Assets 98,596 (2,974) 
(Note 8). 
Provision for Betirement 5,562,751 5,00,000 9,42,579 
Gratuities written back. 
Total Gross Profit 4,31,51,942 4,26,50,398 
Less: Notional Normal Depreciation. 72,67 ,887 88,90,107 
3,08,84,055 3,42 ,60,291 
Less: Notional Income Tax and 1,84,68,616 1,76,28,9538 
Super Tax. 
Notional Super Profits Tax/ 49,09,965 2,33,78,581 25,36,585 2,01,60,538 
Sur Tax. 
1 ,25,05,474 1,40,99,783 
Less: Return on paid-up capital 
Ordinary share capital (6%). 2:7,00,000 27 00,000 
Share premium (6%). 4,20,000 4,20,000 
Preference share capital (Actual). 4,60,000 460,006 
4% Return on Reserves employed 23,35,009  59,15,009 24,90,563  60,70,563 
as working capital Schedule A. 
Available surplus subject to 65,90,465 80,29,190 


rehabilitation claim. 


Note 1.—Commission receivable arises out of sales made by Dunlop U.K. of their 
products to India either through the Indian High Commissioner’s Purchasing 
Commission in London or to direct importers. 


Note 2.—Royalties recsivable arise out of sales made by Dunlop U.K., of their pro- 
ducts to Afghanistan, Burma and Pakistan. 


XX SX XX XX KX xx 


but it is not necessary that a direct pany and they show that the labour 


connection between the efforts of the 
workmen and a particular item of 
profit earned has tobe established þe- 
fore the profit can be taken into ac- 
count for the purpose of arriving at 
the available surplus. 

9, Mr. B. Sen, learned counsel 
for the company, on the other hand, 
referred us to notes 1 and 2 in Ext. 
M-3, which has been extracted by us 
earlier. Notes 1 and 2 clearly explain 
the circumstances under which the 
said amounts are earned by the com- 


has made no contribution whatsoever 
in the company’s earning either in the 
commission or the royalties. Mr. Sen 
also drew our attention to the evidence 
of MW-1, the Deputy Chief Accoun- 
tant of the company, who has explain- 
ed the circumstances under which the 
said amounts were received. 

10. We are of the opinion that 
the Tribunal was justified in accept- 
ing the contention of the company that 
the amounts received as commission 
and royalties need not be added back. 
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MW-1, the Deputy Chief Accountant 
of the company, has deposed © to the 








the company. According to him, 
commission is received from the parent 
company in United Kingdom for sales 
made by them through the High Com- 
mission in London or sales effected as 
against orders received directly by the 
company from the Indian customers. 
The amounts due to the company were 
credited by the London office. Simi- 
larly, royalties were also received out 
of sales of Dunlop products made to 
Afghanistan, Burma and Pakistan, No 
canvassing for orders in those coun- 
tries is done by the company. Apart 
from the fact that Notes 1 and 2 in 
Ext. M-3, have not been challenged, 
we also find that there is no cross-exa- 
mination by the union of MW-1 when 
he has referred to the nature of these 
receipts, which go to show that the 

orkmen in India have not at all con- 
tributed, in any measure, in earning 
those amounts. In our opinion, the 
amounts received by the company, by 
way of commission and royalties are 
analogous to the home delivery com- 
‘mission, which was held by this Court 
in Workmen of Hindustan Motors 
Ltd. v. M/s. Hindustan Motors, Ltd. 
(1968) 2 SCR 311 = (AIR 1968 SC 
963), to be extraneous income. The 
Hindustan Motors Limited, which was 


manufacturing cars in collaboration 
with a foreign concern, was entitled 
to commission on the sales made in 


India by the foreign concern, even 
though the company was not a party 
to those transactions. This amount was 
called home delivery commission. The 
company claimed that the said com- 
mission should be deducted while cal- 
culating the surplus out of the profits 


available for distribution of bonus. 
The workmen challenged the said 
deduction. This Court, however, re- 


jected the contention of the workmen 
and held that the amount received as 
home delivery commission has to be 
treated as extraneous income, which 
‘was earned by the company without 
any activities in which the workmen 
participated or contributed their la- 
bour. The decision relied on by Mr. 
Ramamurthi in the Tata Oil Mills Co. 
Ltd. (1960) 1 SCR 1 = (AIR 1959 SC 
1065) was referred and it was held 
that the situation therein was entirely 
different. But the principle laid in the 
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Tata Oil Mills Co. Ltd. that if any 
income was earned in the course of 
the normal business of a company in 
which the workmen were also engaged, 
that income must be included in the 
profits for calculation ofsurplus avail- 
able for distribution of bonus, was 
approved in the Hindustan Motors 
case, (1968) 2 SCR 311=(AIR 1968 SC 
963). Applying the said principle to 
the case on hand, we are of the opin- 
ion that the commission and royalties 
received by the company did not re- 
quire any contribution or work or 
labour on the part of the workmen 
and it accrued to the company in view 
of the arrangements spoken to by 
MW-1. Inthe circumstances, the deduc- 
tion of these amounts from the pro- 
fits by the company was fully justified. 


11. It may be mentioned that 
the company had deducted from the 
profits the provision made for retire- 
ment gratuities written back. Mr. Sen 
has quite fairly accepted that the deduc- 
tion is not justified. Therefore, this 
item need not be discussed further. 


12. The company had claimed 
Rs. 4.20,000 for each of these years 
being return of 6% on the share pre- 
mium of 70 lakhs. The company had 
also claimed a sum of Rs. 27 lakhs for 
each of these years being 6% return 
on ordinary share capital. The claim 
for return made in respect of ordinary 
share capital is not challenged. But the 
claim made for return on the share 
premium of 70 lakhs is attacked by 
Mr. Ramamurthi on the ground that 
the share premium does not represent 
paid-up capital. The Tribunal did not 
accept this contention advanced on be- 
half of the workmen. 

13. MW-1 has again spoken re- 
garding the share premium amount. 
From his evidence it is clear that wher 
a company makes a Rights issue, the 
Government, while giving consent, 
fixes a certain amount of premium 
to be charged for those shares. 
Those shares are issued only to the 
shareholders, who ask for it and who 
pay the premium amount in addition 
to the nominal value of the share. A 
capital introduced by the shareholders 
in the company is shown as part of 
share capital according to the Com- 
panies Act upto 1956. When the said 
Act was amended, it had to be shown 
in accordance with Schedule VI as a 
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separate item, as it was only availabie 
for issue to shareholders and could not 
be distributed as dividend. The said 
share premium amount had no 
bearing as general reserves and they 
were really the share capital of the 
company and, therefore, the company 
was justified in claiming 6% return on 
this amount. The share premium is 
not undistributed profit and cannot be 
distributed as dividend. We are satis- 
fied, in the circumstances, that the 
contention of the union that no return 
should be allowed on the share pre- 
mium amount, has been rightly re- 
jected by the Tribunal. 


14. The third item relates to 
the deductions made by the respon- 
dent out of the profits of two items of 
donations made in 1962. No donations 
were claimed as deduction in 1963. As 
a substantial part of the donations was 


for the National Defence Fund, the 
Tribunal held that the expenditure 
was properly incurred and the com- 


pany was justified in deducting the 
donations from the profits. Mr. Sen 
accepted that the deduction made by 
the management under this head is 
not justified. Even otherwise, the com- 
pany is not entitled to deduct those 
amounts, as is clear from the decision 
of this Court in Voltas Ltd. v. 
Its Workmen, 1961 (8) SCR 167 = 
(AIR 1961 SC 941). 


15. The fourth item, which is 
contested by the appellant, is the 
return of 4% on reserves employed as 
working capital. The company claimed 
Rs. 23,35,009 and Rs. 24,90,563 as 4% 
return on reserves employed as work- 
ing capital in 1962 and 1963 respect- 
ively. According to Mr. Rama- 
murthi, this claim has not been esta- 
_ blished in accordance with the deci- 
sions of this Court. He referred us to 
the decisions in Oriental Gas Co. Ltd. 
v. Their Workmen, (1971) 2 Lab LJ 
657=(1972 Lab IC 1256 SC) and Barel- 
lly Electrizity Supply Co. Ltd. v. The 
Workmen, (1972) 1 SCR 241 = (AIR 
1972 SC 330). In both these decisions, 
the ‘nature of the evidence to sustain 
a claim for return on working capital 
has been discussed and laid down. In 
particular, in the second decision cited 
above, the various decisions bearing 
on the point have been exhaustively 
reviewed. The position emerging from 
the decisions of this Court is that mere 


A.I. R. 


production of a balance-sheet by a 
company cannot be taken as proof ofa 
claim as to what portion of the re- 
serves has been actually used as work- 
ing capital. The utilisation of any 
amount from the reserves as working 
capital has to be proved by an em- 
ployer by adducing proper evidence 
by way of affidavit or otherwise, after 
giving an opportunity to the workmen 
to contest the correctness of the same 
in cross-examination. The company 
will have to satisfactorily prove that 
the amount on which return is claim- 
ed has been actually used as working. 
capital. 


16. The question is whether 
the criticism of Mr. Ramamurthi that 
the company has not properly esta- 
blished its claim for return on work- 
ing capital in accordance with the 
decisions of this Court, is justified? 
The company has filed Ext. M-8 
containing particulars regarding the 
amount used as working capital for 
the years 1962 and 1963. It has also 
filed Ext. M-9, the certificate of the 
Chartered Accountant, that reserves of 
Rs. 5,83,75,228 and Rs. 6,22,64,083 have 
been used as working capital in the} 
years 1962 and 1963 respectively. 
MW-1 has spoken to the contents ofi 
Exts. M-8 and M-9. The Chartered 
Accountant of the auditors, 
issued the certificate, Ext. M-9, 
also given evidence as MW-2. 
they have spoken about the amounts! 
used as working capital, there is abso- 
lutely no cross-examination by thej 
union regarding these matters. This, 
is not a case where merely the profit! 
and loss account alone has been sat 
without any further evidence adduced 
by the management. Mr. Ramamurthi: 
no doubt attempted to satisfy us bya 
reference to the profit and loss ac- 
count for the two years that the entire 
amount claimed by the company could 
not have been used as working capital. 
We have gone through the balance- 
sheet and profit and loss account. We 
are satisfied that the Tribunal has 
rightly accepted the claim of the 
management for 4% return on the 
working capital. 


17. The fifth and the last item 
that is in controversy between the par- 
ties is the claim for rehabilitation made 
by the company. Before we consider 
that question, we must refer to a con- 
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tention raised by Mr. Ramamurthi 
that the management had no claim for 
rehabilitation and, therefore, no claim 
for rehabilitation should be allowed. 
In particular, Mr. Ramamurthi referr- 
ed us to the statement in Ext. M-3, 
which we have adverted to earlier, to 
the effect “available surplus subject to 
rehabilitation claim” and stressed that 
the company itself has made a calcula- 
tion without claiming any rehabilita- 
tion. We are not inclined to accept 
this plea of Mr. Ramamurthi. On the 
other hand, Ext. M-3 shows that the 
company was prepared to take a stand 
that even without any claim for re- 
habilitation being allowed in its favour, 
the available surplus shown in Ext. 
M-3 will establish that the workmen 
have been paid more than 60 to 62% 
of the available surplus as bonus for 
each of the two years. Ext. M-3 does 
not and cannot be put against the com- 
pany if it can properly establish a 
claim for rehabilitation. Before we 
discuss further the claim for rehabili- 
tation, it is now necessary to work out 
the figures on the basis of the findings 
recorded by us earlier. We have ac- 
cepted the claim for deduction of com- 
mission and royalties in favour of the 
company. We have also accepted its 
claim for return on the share premium 
amount of Rupees 70 lakhs. We 
have disallowed the claim of the 
company regarding the amount paid 
by them as donation 


have allowed the company’s claim 
for return on the working capi- 
tal on the above basis, two 


charts have been prepared ofthe avail- 
able surplus for the years 1962 and 
1963. They are as follows: 


(For Charts see next page) 


In both the charts no claim for re- 
habilitation has been taken into ac- 
count. Out of the available surplus 
in 1962, the company paid nearly 66% 
as bonus for that year. Similarly out of 
the available surplus in 1963, the 
company has paid nearly 60 to 62% as 
bonus. Prima facie, we are ofthe view 
that even if the claim of the company 
for rehabilitation is rejected com- 
pletely, still on the basis of the figures 
worked out in the above charts, after 
taking into account the rebate in 
Income-tax that will be received by 
the company, the workmen have been 
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in 1962. We 
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paid bonus at a rate which has been 
accepted as correct by this Court and 
as such they cannot have any griev- 
ance. 


18. Regarding the claim for 
rehabilitation, the company had filed 
three statements. Exts. M-15, M-16 
and M-17 are charts relating to the 
buildings, plant and machinery and. 
moulds. The company has also adduced 
evidence in respect ofthe claims made 
in these statements. Mr. Ramamurthi 
has attacked the claim for rehabilita- 
tion made by the company. When the 
charts prepared by the management 
regarding rehabilitation were before 
the Tribunal, we find that several mat- 
ters spoken to by the witnesses regard- 
ing the charts do not appear to have 
been seriously challenged by the work- 


men. Regarding the multipliers and. 
divisor for plant and machinery, in- 
cluding moulds, these have been 


spoken to by the factory Engineer, 
MW-3. Regarding the buildings, the 
Architect, MW-4, has also given evi- 
dence. Regarding all these matters, the 
Chartered Accountant attached to the 
auditors of the respondent company, 
has given evidence as MW-2. The ap- 
pellant has not objected to the data 
adduced as well as the documents pro- 
duced by the company. No suggestions 
have been made to these witnesses that 
the figures on the basis of which the 
rehabilitation claim was made, were 
in any way erroneous. It is before us 
for the first time that Mr. Ramamurthi 
has urged that the evidence of these 
witnesses is not sufficient to justify 
the claim for rehabilitation made by 
the company. Mr. Ramamurthi has 
referred us to the various decisions 
regarding the nature of the evidence 
that is required to be produced by a 
company when it makes a claim for 
rehabilitation. Mr. B. Sen invited our 
attention to the award dated February 
5, 1960 of the Industrial Tribunal, Cal- 
cutta, Ext. M-26, which related to the 
claim of the workmen of the respon- 
dent company in Calcutta for bonus 
for the year 1957. In that award, the 
Tribunal has very elaborately gone 
into the evidence adduced by the com- 
pany and has allowed a sum of Rupees 
2,18,36,983, as calculated by the com- 
pany, as rehabilitation charges. When 
once a Tribunal has considered a simi- 
lar claim and has adopted on the basis 
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Less: 
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Bonus (amount charged in Accounts) 
Provision for Taxation per Accounts. 
Donation to N D., F, 

Depreciation for Accounts. 


Commission receivable (Note 1). 
Royalties receivatle (Note 2). 
Profit on sale of fixed Assets (Note 3). 


Total Gross Profits: 


Notional Normal Depreciation 


Notional Income-tax and Super-tax 
Notional Super Profits-tax/Sur Tax 


Return on paid-up capital : 

Ordinary Share Capital (6%) 

Share Premium (6%) 

Preference Share Capital (Actual) 

4% Return on Reserves employed as working 
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of the evidence adduced by the par- 
ties, normally the amount awarded to- 
wards rehabilitation claim should he 
adopted. We do not say that it is con- 
clusive. But that award is certainly 
entitled to due consideration at our 
hands. In that award the Tribunal has 
worked out the rehabilitation claim for 
the year 1957. The charts filed by the 
company regarding rehabilitation, 
though for the years 1962 and 1963, 
were worked out only on the basis of 
the replacement cost of the year 1958. 
We are mentioning this aspect because 
if the appellant’s case was that the 
Tribunal, when working out the claim 
for 1957 in Ext. M-26, has not proper- 
Iy appreciated evidence, it should have 
elicited from the witnesses, who de- 
posed on behalf of the company, that 
the figures furnished by them are not 
correct and cannot be accepted. No 
such attempt has been made by the 
appellant. Mr. Sen, learned counsel, 
relied on the decision of this Court in 
M/s. Hindustan Motors Ltd. case 
(1968) 2 SCR 311=(AIR 1968 SC 963) 
and pointed out that according to that 
decision, the only permissible deduc- 
tion from the total amount claimed as 
required for rehabilitation by the 
appellant can be the depreciation 
amounting to Rs. 5.17 crores and Rupees 
95.75 crores in 1962 and 1963 respective- 
Iy. He further pointed out that if the 
amount representing depreciation re- 
served is taken out of the total re- 
serves, which is established by the 
evidence, then the balance amount has 
been utilised in raw material and 
hence there were no available liquid 
assets towards rehabilitation. 


19. We do not propose to go 
into the details of the claim for re- 
habilitation made by the respondent- 
company, as well as the objections now 
made on behalf of the workmen to the 
said claim. The reason is that when evi- 
dence, oral and documentary, was ad- 
duced by the company before the Tri- 
bunal, the appellant has not objected 
to the data adduced and the documents 
produced by the management and 
they have not put any questions 
to the witnesses to establish that 
the calculation made by the com- 
pany is erroneous. There is also 
the additional fact that from two charts 
of available surplus for the years 1962 
and 1963, reproduced earlier, even 
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without allowing any claim for rehabi- 
litation, the workmen have been paid 
bonus for the two years in question at 
rates higher than 60%. Allowing for 
the benefit that the management will 
get by way of tax rebate on the 
amount of bonus paid, the payment of 
bonus already made is in accordance 
with the proportion accepted by this 
Court vide M/s. Gannon Dunkerley 
and Co. Ltd. v. Workmen, AIR 1971 
SC 2567. Even on the basis of the cal- 
culation to be made, according to the 
appellant, in respect of the rehabilita- 
tion claim, the company will be entitl- 
ed to some amount at least in that re- 
gard. Even if the amount, as contended 
by Mr. Ramamurthi, is taken into ac- 
count, the available surplus, as shown 
in the charts, will be reduced further, 
The result will be that even the 
amount paid as bonus already by the 
company, will be more than what the 
workmen will be entitled to according 
to the decisions of this Court. As poin- 
ted out earlier, even without making 
any provision for rehabilitation, the 
percentage of bonus paid is amply suf- 
ficient. Considering the matter from 
any point of view, there is no question 
of the workmen being entitled to any 
additional bonus over and above what 
has already been paid. 

_ 19A. To conclude, we are satis- 
fied that the award of the ‘Tribunal 
holding that the workmen are not en- 
titled to any additional bonus for the 
years in question, is correct. The ap- 
peal fails and is dismissed. There will 
be no order as to costs. 


Appeal dismissed. 
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M/s. Shere Punjab Silk Stores, 
Delhi, Appellant v. Commissioner of 
Income-tax, Delhi, Respondent. 

Civil Appeal No. 1690 of 1969, D/- 
11-12-1972. 


Index Note: — (A) Income-tax 
Act (1922), S. 26-A — Renewal of 
registration — Actual division of pro- 
fits or losses of firm during the 
previous year must precede applica- 
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tion for renewal. (X-Ref: Income Tax 
Rules, 1922, Rr. 2, 3, 6) 


Brief Note: — (A) From tħe pro- 
visions of S5. 26A read with Rules 2, 
3, 6 and the Forms it is clear that be- 
fore a valid application for renewal of 
registration is made, it is incumbent 
on the part of the assessee to have 
divided the previous year’s profits. 
Conseauently, application not fulfilling 
this mandatory requirement is liable 
to be rejected. (1961) 43 ITR 491 (All); 
(1968) 68 ITR 696 (AIL) and AIR 1972 
SC 61 Rel. on. (Para 3) 


Cases Referred: Chronological Paras 
AIR 1972 SC 61=83 ITR 175 
=1972 Tax LR 26, Khanjan Lal 
Sewak Ram v. Commr. of 
Income-tax, U. P. 
(1968) 68 ITR 696 = (1968) 1 ITJ 
349 (All), Ganesh Lal Laxmi 
Narain v. Commr. of Income- 
tax U. P. 4 
(1961) 43 ITR 491 (All), Suraj- 
mall v. Commr. of Income-tax, 
Madras 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— This is an appeal by 
special leave. The appellant is the as- 
sessee. In this case we are concerned 
with his assessment for the assass- 
ment year 1958-59. The relevant 
previous year ended on March 31, 


1958. The assessee firm applied 
for ranewal of its registration 
under Section 26A of the Indian 


Income Tax Act 1922 (in short ‘the 
Act’) before the Income Tax Officer 
on May 26, 1958. In that application 
he mentioned that the previous years’ 
income had been divided among the 
partners. The Income-tax Officer re- 
jected that application. He did not 
believe the version of the assessee that 
the previous years’ income had been 
divided. In appeal, the Appellate As- 
sistant Commissioner agreed with the 
conclusion reached by the Income-tax 
Officer. On a further appeal being 
taken to the Income-tax Appellate Tri- 
bunal the Tribunal agreed with the 
conclusions reached by the lower au- 
thorities. Before the Tribunal yet 
another contention appears to have 
been taken. That contention was that 
at any rate the partners having divi- 
ded the income of the previous year 
as evidenced by the balance sheet þe- 
fore the assessment was made, the as- 


“a. ae. 
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sessee firm was entitled for its regis- 
tration under Section 26A. The Tri- 
bunal did not go into that question. 
The High Court agreed with the view 
taken by the Tribunal. 


2. The only question that ari- 
ses for decision in this case is whether 
it was incumbent onthe partofthe as- 
sessee to have divided the profits of 
the previous year before it made its 
application for renewal of the regis- 
tration certificate. For deciding this 
question it is necessary to refer to the 
relevant provisions of the Act as well 
as the Rules. Section 26A of the Act 
reads thus: . 

“26A. Procedure in registration of 
firms: 

(1) Application may be made to the 
Income-tax Officer on behalf of any 
firm, constituted under an instrument 
of partnership specifying the individual 
shares of the partners, for registration 
for the purposes of this Act and of 
any other enactment for the time being 
in force relating to income-tax or 
super-tax. 


(2) The application shall be made 
by such person or persons, and at such 
times and shall contain such particu- 
lars and shall be in such form, and be 
verified in such manner, as may be 
prescribed; and it shall be dealt with 


by the Income-tax Officer in such 
manner as may be prescribed”. 
Turning to the relevant Rules, they 


are found in Rules 2, 3 and 6. Those 
Rules read thus: 


“Rule 2 — Any firm constituted 
under an Instrument of Partnership 
specifying the individual shares of the 
partners may, under the provisions 
of Section 26A of the Indian Income- 
tax Act, 1922 (hereinafter in these rules 
referred to as the Act), register with 
the Income-tax Officer, the particulars 
contained in the said Instrument on 
application made in this behalf. 


Such application shall be signed 
by all the partners (not being minors) 
personally, or in the case of a dissolv- 
ed firm by all persons (not being 
minors) who were partners in the firm 
immediately before dissolution and by 
the legal representative of any such 
partner who is deceased and shall, for 
any year of assessment up to and in- 
cluding the assessment for the year 
ending on the 31st day of March, 1953, 
be made before the 28th February, 
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1953, and for any year of assessment 
subsequent thereto, be made — 

(a) where the firm is not regis- 
tered under the Indian Partnership 
Act 1932 (IX of 1932), or where the 
deed of partnership is not registered 
under the Indian Registration Act, 
1908 (XVI of 1908), and the applica- 
tion for registration is being made for 
the first time under the Act. 

(i) within a period of six months 
of the constitution of the firm or þe- 
fore the end of the “previous year” of 
the firm whichever is earlier, if the 
firm was constituted in that previous 
year, 
(ii) before the end of the ore- 
vious year in any other case. 

(b) where the firm is registered 
under the Indian Partnership Act, 1932 
(Act IX of 1932), or where the deed of 
partnership is registered under the 
Indian Registration Act, 1908 (XVI of 
1908), before the end of the previous 
year of the firm, and 

(c) where the application is for 
renewal of registration under Rule 6 

(Contd. on Col. 2) 


S. P. S. Stores, Delhi v. I.-T. Commr., Delhi 


[Pr. 2] S. C. 2403 


for any year, before the 30th day of 
June of that year: 


Provided that the Income-tax 
Officer may entertain an application 
made after the expiry of the time-limit 
specified in this rule, if he is satisfied 
that the firm was prevented by suffi- 
cient cause from making the applica- 
tion within the specified time. 


Rule 3 — The application referred to 
in Rule 2 shall be made in the form 
annexed to this rule and shall be ac- 
companied by the original Instrument 
of Partnership under which the firm is 
constituted, together with a copy 
thereof: provided that if the Income- 
tax Officer is satisfied that for some 
sufficient reason the original Instru- 
ment cannot conveniently be produced, . 
he may accept a copy of it certified 
in writing by all the partners (not 
being minors) or, where the applica- 
tion is made after dissolution of the 
firm, by all the persons referred to in 
the said Rule, to be correct copy, and 
in such a case the application shall be 
accompanied by a duplicate copy. 


FORM I 
Form of Application for Registration of a Firm under Section 26A of The Indian 


YIncome-tax Act, 1922. 
To 
The Income-tax Officer, 


Income-tax year 19 719. 


‘ Dated 19 


ae ee ee ee ee E. 


do 


eeeeeer ts 8 @ 


hereby certify that the profits (or loss if any) of the 


previous year were/will be 


(period upto the date of dissolution were/will be) 


divided or credited as shown in Section B of the Schedule and that the informa- 
tion given above and in the attached Schedule is correct. 


Note: This application must be signed 


(Signatures) 
(Address) 


le ee =, o aeleyera) 


. any such person who is deceased. 





SCHEDULE 
(1) (1) (2) 
Name of Address Date of ad- Interest on Salary or Share 1n the Remarks 
partner mittance to capital or commission balance of 
partnership | loans (if any) from firm profits (or 
loss) ete. 
I 2 3 4 5 6 7 
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1 2 8 4 5 8 T 
(A) Particulars of the firm as constituted at the date of this application. 


— 





(B) Particulars of the apportionment of the Income, profits or gains (or loss) of the 
business, profession or vocation in the previous year between the partners who in 
that previous year were, entitled to share in such income, profits or gains (or 
loss), (Applicable where tha application is made after the end of the relevant 
previous year.) 








i (1) If the interest, salary, and/or commission..........-ceeeseecceecccccceess 
EE EEE Stare ace eit Gerais ne .»... Column with the letter “R”. (In other 
cases the interest, salary and/dr commission may exceed the total profits 

so as to leave a balance of net loss divisible in column 6). 


(2) If any partner is entitled to share in profits but is not liable to bear a similar 
proportion of any losses this fact should be indicated by putting against his 
share in column 6 the leiter “P”, 


Rule 6: Any firm to whom a certificate of registration has been granted under Rule 4 
may apply to the Income-tax Officer to have the certificate of registration 
renewed. for a subsequent year. Such application shall be signed personally 
by all the partners (not being minors) of the firm or, where the application is 
made after dissolution of the firm, by all persons (not being minors) who 
were partners in the firm immediately before dissolution and by the legal 
representative of any such person who is deceased, and accompanied by a 
certificate in the form set out below. The application shall be made before 
the 30th day of June of the year for which assessment is to be made provid- 
ed that the Income-tax Officer may entertain an application made after the 
expiry of the said date, if he is satisfied that the firm was prevented by 
sufficient cause from making the application before that date. 


Form of Application for the Renewal of Registration of a Firm under Section 26A 
of The Indian Income-tax Act, 1922. 


To 
The Income-tax Officer 
Dated 19 * 
Assessment for the Income-tax year 19 19/ 5 
ay, - ye Santee Siete sate PE E PENE E EEE A 
Ds Lee E E E EEEE E E A A A E eae 


3. We do hereby further certify that the probis (or loss if any) of the previous 

year were/period up to the date of dissolution were/will be divided or credited as 
shown below: 
Particulars of the apportionment of the income, profits or gains (or loss) of the 
business, profession or vocation in the previous year or the period upto the date 
of dissolution between the partners who were entitled to share in such income, 
profits or gains (or loss). = 


-ry 
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d 0) | (1) (2) 
Name of Address Date of ad- Interest on Salary or Share in the | Remarks 
` partner Iittance of ` capital or commission | balance of 
partnership loans (if any) from firm profits (or 
loss) ete. ete, 
1 2 8 4 5 6 7 





Notei:—{1) IË the interest, salary Hi OF SIPSIPIN O SORI IEIS IIEL IE AE E sus poeceaccasesace .eerae 


loss divisible in column 6, 


y (2) IJE any partner is ON BU tlodion aana a share in ecolaumn 8 
f 


the letter “p”. 


Note:—This application must ba signed personally s.seessssse-orseeses soeces 


AG etg “FE 40 


3. From a reading of these 
provisions it is clear that in the case 
of an application for renewal it is in- 
cumbent on the part of the assessee to 
have divided the previous year’s pro- 
fits. This conclusion appears to be 
obvious from Section 26A read with 
Rules 2, 3, 6 and the forms set out 
earlier. The contention of Mr. Shar- 
ma, the learned counsel for the asses- 
see, that if the relevant. provisions are 
interpreted in the manner that we 
have done it leads to hardship to the 
assessee, is not relevant in view of the 
plain language of the provisions. 


4. Our conclusion in this re- 
gard receives support from the deci- 
sion of Madras High Court in Suraj- 
mal v. Commr. of Income-tax, Madras, 
(1961) 43 ITR 491 (Mad) and that of 
the Allahabad High Court in Ganesh 
Lal Laxmi Narain v. Commr. of 
Income-tax, U. P. (1968) 68 ITR 696. 
In Khanjan Lal Sewak Ram v. 
Commr. of Income-tax, U. P. 83 ITR 
175 = (AIR 1972 SC 61) this Court 
had ruled that para 3 of Rule 6 (supra) 
is mandatory. We see no merit in this 
appeal. It is dismissed with costs. 


Appeal dismissed. 


» SESEA ODE PFETE OF vv HOE HH OG r 


(Signatures) 
(Address) 


=. +0£ any such person who is deceased.” 


AIR 1973 SUPREME COURT 2405 
(V 60 C 419) 
(From: Patna)* 
D. G. PALEKAR AND A. ALAGIRI- 
SWAMI, JJ. 

Radhey Krishan Singh and others, 
Appellants v. Shiva Shankar Singh 
and others, Respondents. 

Civil Appeal No. 245 of 1967, D/- 
30-7-1973. 


Index Note: — (A) Hindu Law — 
Reversioner — Suit by, for setting 
aside alienation made before coming 
into force of Hindu Succession Act by 
Hindu limited owner—Maintainability. 


Brief Note: — (A) A reversioner is 
entitled to file a suit for a declaration 
that an alienation made by a Hindu 
female limited owner before coming 
into force of the Hindu Succession Act. 

(Paras 8, 9) 
Cases Referred: Chronological Paras 
AIR 1966 SC 216=(1966) 1 SCR 
1, Radha Rani v. Hanuman Pra- 


sad 
AIR 1915 PC 124=42 Ind App 
125, Venkatanarayana Pillai v. 
Subbammal 8 
The following Judgment of the 
Court was delivered by 
PALEKAR, J.:— This is an ap- 
peal by the plaintiffs, on a certificate, 
from the judgment and decree of the 


*(First Appeal No. 68 of 1960, D/- 5-8- 
1965 — Pat.) 


HQ/HQ/D327/73/SNV 


e 
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Patna High Court dated August 5, 
1965 in First Appeal No. 68 of 1960. 


_ & One Babu Deonandan Prasad 
Singh died in 1925 leaving behind 
him considerable property. His widow 
Dulhin Janki Dulari Kuer, defendant 
no. 4, being the next heir, inherited 
that property. In about 1953 the widow 
settled about 80 bighas of bakasht land 


‘in favour of defendants 1 and 2, who 


were the brothers of defendant no. 4, 
and defendant no. 3, who was the 
nephew of defendant no. 4. The plain- 
tiffs’ claiming to be the reversioners, 
filed the suit, out of which the present 
appeal arises, on 7-9-1957, alleging 
that the settlements were liable to be 
set aside as they were mala fide, il- 
jegal and without consideration and 
were designed to injure or jecpardize 
the right of inheritance of the rever- 
sioners. The original plaintiff no. 1 
claimed to be the nearest reversioner 


and the other plaintiffs claimed to be - 


a little remote reversioners. 


3. Practically the same de- 
fence was raised on behalf of the de- 
fendants. It was contended that not 
the plaintiff no. 1 but one Jadunandan 
Sharma was the next heir, being the 
sister’s son of the deceased Babu Deo~ 
nandan Prasad; that the settlements 
were for legal necessity and that, in 
any case, in view of the Hindu Succes- 
sion Act, 1956 the plaintiffs were not 
entitled to sue. 


4. The .Trial Court held that 
the settlements were neither bona fide 
nor for legal necessity. It accepted the 
defence that Jadunandan Sharma was 
the next reversioner but since his col- 
lusion with the defendants was patent 
the plaintiffs were entitled to sue. Ac- 
cordingly, the Trial Court decreed the 
sult. 

5. In the First Appeal filed by 
the defendants, the High Court agreed 
with, the Trial Court that the settle- 
ments were neither bona fide nor for 
Jegal necessity nor for the benefit of 


‘the estate. It did not agree with the 


Trial Court that Jadunandan Sharma 
was the next reversioner. It held that 
the plaintiffs in their representative 
capacity as the next reversioners were 
entitled to sue for a declaration that 
the settlements by the limited owner 
were invalid. 


6. On that finding the decree 
of the Trial Court ought to have been 


A. I. R. 


confirmed but the High Court went 
further and held that in view of Sec- 
tion 6 of the Bihar Land Reforms Act, 
the lands having vested in the State 
in 1955 and settled with the persons 
who were then in possession, no pur- 
pose would be served by giving any 
relief in this suit. Alternatively, on 
the setting aside of the alienation, pos- 
session would be deemed to have 
reverted to the widow when the Hindu 
Succession Act came into force in 1956 
and that, thereafter, the widow would 
get an absolute estate in the property 
and thus also all reversionary interests 
would fail. In that view the appeal 
Sa allowed and the suit was dismiss- 
ed. 


T. It is contended by Mr. 
Goverdhan on behalf of the appellants 
that the High Court was plainly in 
error in dismissing the suit having 
held that the alienation in favour of 
defendants 1 to 3 was bad since that 
was the only relief that the plaintiffs 
had claimed in the suit. As reversioners 
the plaintiffs had filed the suit in a 
representative capacity on behalf of 
the whole body of reversioners. 'The 
whole object of the suit was to pre- 
serve the estate for the benefit of the 
next heir of the deceased Babu Deo- 
nandan Singh who would be entitled 
to inherit that property on the death 
of defendant no. 4. Since defendant 
no. 4 was living, there was no ques- 
tion of the plaintiffs asking for pos- 
session till her death. The object of 
the present suit was only to remove 
the cloud on the title imposed by the 
settlements made by defendant no. 4 
in favour of defendants 1 to 3. In our 
opinion there is great force in this 
contention. 


8. Our courts have recognized 
that a reversionary heir, although 
having only those contingent interests 
which are differentiated little, if at 
all, from a spes successionis, has a 
right to demand that the estate in the 
hands of a limited owner be kept free 
from waste and free from danger, dur- 
ing its enjoyment by the limited 
owner. Courts have also recognized 
that the reversionary heir is entitled 
to a declaration that an alienation 
made by the widow is not binding on 
the body of the reversioners, the ob- 
ject of the suit being to remove a 
common apprehended injury to the 
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interests of all the reversioners, pre- 
sumptive and contingent. See Venkata- 
narayana Pillai v. Subbammal, 42 Ind 
App 125 = (AIR 1915 PC 124). A 
reversionary heir thus appealing to 
the court truly for the conservation 
and just administration of the pro- 
perty does so in a representative capa- 
city so that the corpus of the estate 
may pass unimpaired to those entitled 
to the reversion. That being the ob- 
ject for which the courts have per- 
mitted the next reversioner to file a 
Suit even though the right is no more 
than aspes successionis, such a right 
to a remedy of a very substantial 
character cannot be taken away ex- 
cept by specific legislation. So far as 
the Hindu Succession Act, 1956 is con- 
cerned, there is nothing in it which 
has taken away such a right. In fact 
this court has held in Radha Rani 
Bhargava v. Hanuman Prasad Bhar- 
gava, (1966) 1 SCR 1=(AIR 1966 SC 
216) that a reversioner is entitled to 
file a suit for a declaration that an 
alienation made by a Hindu female 
limited owner before the coming into 
force of the Hindu Succession Act, 
1956, was without legal necessity and 
was not binding upon the reversioners. 
In the present case the Hindu Succes- 
sion Act came into force in 1956 and 
the settlements challenged were much 
prior to that date. Therefore, the re- 
versioners could not be precluded 
from maintaining the suit for setting 
aside the alienation. 


9. As regards the other ground 
on which the High Court’ dismissed 
the suit, namely, Section 6 of the 
Bihar Land Reforms Act, it is suffi- 
cient to point out that no such plea 
was raised in the written statement 
nor was any issue framed. It does not 
also appear that any argument was 
advanced on that basis before the 
Trial Court. The point seems to have 
been taken for the first time during 
the course of the argument before the 
High Court, and we are satisfied that 
the High Court was in error in enter- 
taining that submission for the first 
time. It would be difficult to say if, 
on the alienation being set aside, de- 
fendants 1 to 3 would be still entitled 
to claim an interest in the property 
sufficient to warrant the State to set- 
tle those lands on them as occupants. 
We do not want to express any opinion. 


State of Punjab v. 
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on the point. The widow is living and 
the plaintiffs have not asked for pos- 
session of the land. What would be 
the nature of the right to the property 
of a reversioner after the death of 
defendant no. 4 would depend upon 
future events and it will not be right 
to speculate on it. The High Court, 
was, therefore, in error in invoking 
the provisions of the Bihar Land Re- 
forms Act at the present stage. 


19. In the result the appeal 
must be allowed and the decree of the 
Trial Court confirmed with costs 
throughout in favour of the plaintiffs. 


Appeal allowed. 


AIR 1973 SUPREME COURT 2407 
(V 60 C 420) . 


(From:. Punjab and Haryana) 


H. R. KHANNA AND A. ALAGIRI- 
SWAMI. JJ. 


State of Punjab, Appellant v. Jagir 
Singh Baljit Singh and Karam Singh, 
Respondents. 


Criminal Appeal No. 7 of 1972, 
D/- 6-8-1973. 

Index Note: — (A) Criminal P.C. 
(1898), S. 367 — Conclusion about 
guilt of accused — Duty of Court. 

Brief Note: — (A) In coming 
to the conclusion about the guilt of 
the accused in criminal cases, the 
Court should not reject trustworthy 
evidence on fanciful grounds resulting 
in miscarriage of justice. Duty of court 
pointed. Decision of Punjab and Har- 
yana High Court, Reversed on facts. 

(Paras 23, 24) 

Index Note: — (B) Constitution 
of India Art. 186—Appeal against ac- 
quittal of accused from offence under 
S. 302 I.P.C.—Sentence of death, when 
not called for—(X-Ref: Penal Code, 
Section 302). 


Brief Note:-— (B) In appeal by 
special leave against unjustified ac- 
quittal of accused from offence under 
5. 302, I. P. C., the Supreme Court 
while allowing the appeal may sent- 
ence the accused to imprisonment for 
life, instead of the extreme penalty of 
death thereunder when a period , OF 
two years has expired since the ac- 
quittal of accused by the High Court. 

(Para 24) 


HQ/HQ/D490/73/SSG 
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-. The Judgment of the Court was 
delivered by 


KHANNA, J.u-~ = Nine accused 
Jagir Singh (27), Baljit Singh (386), 
Karan Singh (30), Amarjit Singh (38), 
Atma Singh (27), Chanan Singh (22), 
Tarlok Singh (19), Joginder Singh (22) 
and Swarn Singh (28) were tried in 
the Court of Sessions Judge Gurdas- 
pur in connection with an occurrence 
which took place on July 8, 1968 in 
village Longowal Khurd. In the course 
of that occurrence Labh Singh (35), 
Joginder Singh (80) and Lakha Singh 
(25) received fatal injuries. Iniuries 
were also received by Ajit Singh, 
Jarnail Singh, Mohinder Singh and 
Harbans Singh PWs. learned Sessions 
Judge convicted Jagir Singh and 
Baljit Singh under Section 302 
Indian Penal Code on two counts 
for causing the death of Joginder 


Singh and Lakha Singh deceased and - 


= sentenced them to death on each 
count. The said two accused were 
also convicted under Section 302 read 
with Section 34 Indian Penal Code in 
connection with the murder of Labh 
Singh and were sentenced to undergo 
imprisonment for life on that account. 
In addition to that, the aforesaid two 
accused were convicted under S. 307 
Indian Penal Code on four counts for 
the injuries caused to Mohinder Singh, 
Ajit Singh, Jarnail Singh and Harbans 
Singh PWs. and were sentenced to 
undergo rigorous imprisonment for a 
period of three years on each count. 
Karam Singh accused was convicted 
under Section 302 Indian Penal Code 
. for causing the death of Labh Singh 
deceased and was sentenced to death. 
In connection with the death of Jogin- 
der Singh and Lakha Singh, Karam 
Singh was convicted under: Section 302 
read with Section 34 Indian Penal 
Code on two counts and was sentenced 
to undergo imprisonment for life. 
Karam Singh was, in addition, con- 
victed under Section 307 read with 
Section 34 Indian Penal Code for in- 
juries caused to Ajit Singh, Jarnail 
Singh, Mohinder Singh and Harbans 
Singh and was sentenced to undergo 
rigorous imprisonment for a period of 
three years on each count. The re- 
maining six accused were acquitted by 
the Sessions Judge. On appeal and 
reference, the Punjab and Haryana 
High Court acquitted Jagir Singh, .Bal- 


A. T. R. 
jit Singh and Karam Singh by giving 
them the benefit of doubt. The State 
of Punjab has now come up in appeal 
to this Court by special leave against 
the judgment of the High Court ac- 


quitting the above mentioned three 
accused respondents. 


B. Out of the nine accused, 
Karam Singh, Amarjit Singh and Bal- 
jit Singh are brothers. Likewise, Jagir 
Singh, Joginder Singh and Tarlok 
singh accused are brothers. Chanan 
Singh accused, who is a constable in 
the Border Security Force, and Swarn 
Singh accused too are brothers. Atma 
Singh accused is the maternal uncle of 
of Jagir Singh. Amongst the three de- 
ceased persons, Labh Singh and Jogin~ 
der Singh were brothers. Chanan Singh 
(PW 8) and Mohinder Singh (PW 27) 
are the brothers of those two deceased 
persons. Harbans Singh (PW 21) is 
brother of Lakha Singh deceased. 


3. The prosecution case is. that 
the relations between the party of the 
accused and that of the deceased per- 
sons were strained for about 10 or 12 
years before the occurrence, and the 
two groups had since.then been invol- 
ved in a number of cross criminal 
cases. About two years before the oc- 
currence, Lakha Singh deceased along 
with some others had: caused injuries 
to Atma Singh and Puran Singh, un- 
cle of Jagir Singh accused. A criminal 
case was on that account pending in 
the court of Magistrate Batala. July 
8, 1968 was the date of hearing in that 
case and on that day Chanan Singh 
(PW 8) accompanied Lakha Singh to 
the court at Batala for pursuing that 
case. After the proceedings of the case 
were over, Chanan Singh (PW 8) came 
back with Lakha Singh deceased to his 
house in village Longowal Khurd. 
Longowal Khurd is at a distance of 
about two and-a-half miles from Bata- 
la. The house of Labh Singh deceased 
was at a short distance from that of 
Lakha Singh in lLongowal Khurd. 
Chanan Singh (PW 8) himself lived in 
Longowal Kalan which is at a distance 
of about two-and-a-half furlongs from 
Longowal Khurd. 


4, When Chanan Singh (PW 8) 
was still present at the house of 
Lakha Singh deceased, it is stated, 
they heard the noice of changars 
(challenging shouts) from near the 
house of Labh Singh deceased. Hear- 


>^ 
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ing the noise of changars, Lakha Singh 
deceased and his brother Harbans 
Singh (PW 21) went to the house of 
. Labh Singh. Chanan Singh PW also 

followed them to the house of Labh 
Singh. On arrival there Chanan Singh 
(PW 8) found Labh Singh, Joginder 
Singh and Lakha Singh deceased as 
well as Ajit Singh (PW 19), Jarnail 
Singh (PW 22), Mohinder Singh (PW 
27), Harbans Singh (PW 21), Bawa 
Singh (PW 25) and Chanan Singh (PW 
26) present in the courtyard of Labh 
Singh’s house. Joginder Kaur, wife of 
Labh Singh, and Harbans Kaur, wife 
of Bawa Singh, too were present there. 
The nine accused are then stated to 
have come near the compound wall of 
the courtyard of Labh Singh’s house. 
The compound wall was about six- 
and-a-half feet high from outside and 
four-and-a-half feet high from inside 
because the courtyard was at a higher 
level than the ground outside. At the 
instigation of Tarlok Singh, Atma 
Singh and Swarn Singh accused, 
it is stated, Jagir Singh and Bal- 
fit Singh accused threw one hand- 
grenade each into the courtyard of 
Labh Singh’s house. Both the hand- 
grenades exploded in the courtyard as 
a result of which Labh Singh, Jogin- 
der Singh and Lakha Singh deceased 
and Mohinder Singh, Jarnail Singh, 
Ajit Singh and Harbans Singh PWs 
received injuries. All the nine accused 
then came inside the courtyard of the 
house of Labh Singh deceased. Karan 
Singh and Amarjit Singh accused were 
armed with spears. Tarlok Singh, Jo- 
ginder Singh, Atma Singh, Chanan 
Singh and Swarn Singh accused had 
kirpans, while Jagir Singh and Baljit 
singh were empty handed. Karam 
Singh accused on arrival delivered a 
spear blow in the left flank of Labh 
- Singh deceased. Amarjit Singh accus- 
ed also gave a spear blow on the right 
arm of Labh Singh. Receiving these 
injuries, Labh Singh fell down. Jogin- 
der Singh accused dealt a kirpan blow 
on the nose of Harbans Singh PW, 
while Chanan Singh accused gave a 
blow with his sheathed kirpan on the 
back of Mohinder Singh PW. Swarn 
Singh accused stepped towards Chanan 
Singh (PW 8) for attacking him with 
a kirpan whereupon Chanan Singh 
(PW 8) took up a danda from the 
courtyard of Labh Singh and brandi- 


shed it towards Swarn Singh. One 
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blow with that danda was given on 
the left shoulder of Swarn Singh ac- 
cused. Those present in the courtyard 
also raised alarm whereupon the nine 
accused ran away. 


5. some water was then pour- 
ed into the mouth of Labh Singh, but 
he succumbed to the injuries received 
by him. Mohinder Singh and Harbans 
Singh PWs then brought a cart from 
the house of Chanan Singh (PW 8). 
Lakha Singh and Joginder Singh de- 
ceased were laid on that cart. Chanan 
singh (PW 8), Harbans Singh, Sarjan 
Singh and Mohinder Singh then took 
that cart to Batala hospital. When 
they arrived near the hospital, Chanan 
Singh (PW 8) went to police station 
Sadar Batala and lodged there report 
P. A. at 11.15 p.m. 


6. Sub Inspector Kehar Singh 
(PW 30) then went to the hospital. Be- 
fore doing so, the Sub-Inspector de- 
puted two Assistant Sub Inspectors 
and four constables to proceed to the 
place of occurrence. Sub Inspector 
Kehar Singh found Lakha Singh and 
Joginder Singh present in the hospi- 
tal. Their injuries were being exa- 
mined by Dr. N. S. Dhillon when the 
Sub Inspector arrived there. On the 
applications of the Sub Inspector, Dr. 

hillon made an endorsement that 
Joginder Singh and Lakha Singh were 
in fit condition to make statements. 
The Sub Inspector then deputed a head 
constable to call the magistrate having 
jurisdiction in the area. It was raining 
heavily at that time and as the magis- 
trate did not arrive, the Sub Inspector 
recorded the dying declarations of 
Lakha Singh and Joginder Singh in 
the presence of Dr. Dhillon. The con- 
dition of Lakha Singh and Joginder 
Singh was found to be serious and so 
they were sent to V. J. Hospital, Amrit- 
sar. Sub Inspector Kehar Singh then 
went from Batala hospital to the place 
of occurrence and reached there at 
5 am. The Sub Inspector found the 
dead body of Labh Singh lying on a 
cot. The Sub Inspector prepared in- 
quest report relating to the dead body 
of Labh Singh. Blood-stained earth 
was taken into possession from three 
places in the courtyard of Labh Singh’s 
house. The Sub Inspector also took 
into possession lever Pi, percussion 
cap P2 and four pieces of exploded 
hand-grenade from the place of oc- 
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currence and put them into a sealed. 


parcel. 


6A. Injuries of Harbans Singh, 
Ajit Singh and Jarnail Singh were 
examined by Dr. N. S. Dhillon on 
July 9. Harbans Singh was found to 
have two lacerated wounds, one on his 
right index finger and the other on 
the bridge of his nose. Both the in- 
juries were grievous. Ajit Singh was 
found to have one punctured wound 
with everted lacerated margins on his 
right thigh, .while Jarnail Singh had 
one lacerated wound on the right side 
of his neck. The injuries of Ajit Singh 
and Jarnail Singh were found to be 
simple. Mohinder Singh was examin- 
ed by Dr. S. P. Mago on July 10, 
1968 and was found to have four 
simple injuries on his person. 


T. Lakha Singh and Joginder 
Singh who were sent to V. J. Hospi- 
tal, Amritsar succumbed to their in- 
juries on July 10 and 11, 1968 re- 
spectively. Post mortem examination 
on the dead bodies of Lakha Singh 
and Joginder Singh was performed by 
Dr. Narinder Mohan on July 11, 1968. 


8. The lever, percussion cap 
and the other parts of the hand-gre- 
nade, which had been recovered from 
the place of occurrence were sent to 
PW 20 Shri J. K. John, Senior Inspec- 
tor of Explosives. Shri John expressed 
the opinion that the above articles 
were the remnants of an exploded 
hand-grenade. 


9. At the trial the plea of the 
nine accused was denial simpliciter. 
Chanan Singh and Swarn Singh ac- 
cused, in the course of their state- 
ments, also added that they had heard 
changars on the night of occurrence 
at about 10 p.m. from the direction of 
gurudwara. The explosion of a bomb 
was also heard at that time, but these 
two accused did not stir out of their 
houses. Defence evidence was led on 
behalf of the accused. The purport of 
the defence evidence was that one 
Bachan Singh had been admitted into 
Batala hospital with multiple injuries 
on the night between July 8 and 9, 
1968. A metallic substance was there- 
after recovered from the body of 
Bachan Singh on July 20, 1968. De- 
fence evidence was also led to show 
that Labh Singh deceased, who was a 
bus driver of the Punjab Roadways, 


A. LR. 


was away to Pathankot at about 7 p.m. 
on the day of occurrence. 


16. Learned Sessions Judge 
found that the prosecution case against 
Joginder Singh, Baljit Singh and 
Karam Singh accused had been proved 
beyond any shadow of doubt. He ac- 
cepted the ocular evidence produced 
in the case. Reliance was, however, 
not placed upon the dying declarations 
of Lakha Singh and Joginder Singh. 
The remaining six accused were given 
the benefit of doubt and were acquit- 
ted. The High Court on appeal and 
reference acquitted Jagir Singh, Bal- 
jit Singh and Karam Singh also by | 
giving them the benefit of doubt for 
reasons which would be dealt with 
hereafter. 


11. In appeal before us Mer.. 
Mulla on behalf of the appellant-State 
has argued that the High Court was in 
error in setting aside the conviction of 
the three accused-respondents and the 
view taken by the High Court was 
manifestly unreasonable. As against 
that Mr. Nuruddin on behalf of the 
respondents has canvassed for the 
correctness of the view taken by the 
High Court. There is, in our opinion, 
considerable force in the stand taken 
on behalf of the appellant. The evi- 
dence of Dr. Dhillon, who performed 
post mortem examination on the body 
of Labh Singh, shows that there were 
five injuries on the body of the de- 
ceased. Out of them, three could be 
caused with a hand-grenade, while two 
had been caused with a sharp pointed 
weapon. One of the last two mention- 
ed injuries was a punctured incised 
wound on the back ofthe right forearm, 
while the other injury was as under: 

“Punctured incised wound 1” x 3/4” 
with clean cut margins, over 5th rib 
and 5th left intercostal space in mid 
axillary line with fracture of 5th rib, 
punctured of left lung near the fissure, 
went through the entire lung, cross 
punctured the walls of left auricle, 
haematoma over the lung and pleural 
cavity pleura punctured left side, 
pericardium puncture.” 


The above mentioned injury was suf- 
ficient in ordinary course of nature to 
cause death. The evidence of Dr. Na- 
rinder Mohan, who performed post 
mortem examination on the bodies of 
Joginder Singh and lLakha Singh, 
shows that Joginder Singh had three 
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lacerated wounds which could be 
caused with a hand-grenade. Likewise, 
Lakha Singh had-two injuries which 
could be caused with a hand-grenade. 
The following injury of Joginder Singh 
was sufficient in ordinary course of 
nature to cause death: 


“A penetrating wound 1 1/2” 
roundish, with lacerated margins 1” to 
the left of the mid-opigastric line 3” 
above the umbilicus with omentum 
seen out of the wound. There was no 
charring of the margins.” 


In the case of Lakha Singh, the fatal 
injury was in the abdominal cavity. 
Operation had been performed at the 
site of the injury in an attempt to 
save Lakha Singh. 


12. According to the prosecu- 
tion case, the hand-grenade injuries to 
the three deceased persons and injur- 
ed prosecution witnesses were caused 
by Jagir Singh and Baljit Singh ac- 
cused when they threw the hand-gre- 
nades in the courtyard of Labh Singh’s 
house. It is further the case of the 
prosecution that the fatal punctured 
incised wound in mid axillary line of 
Labh Singh deceased was caused by 
Karam Singh accused when he gave 
the spear blow to Labh Singh deceas- 
ed. The prosecution in support of the 
above allegations has examined Cha- 
nan Singh (PW 8), Ajit Singh (PW 19), 
Harbans Singh (PW 21), Jarnail Singh 
(PW 22), Bawa Singh (PW 25), Chanan 
Singh s/o Sawan Singh (PW 26) and 
Mohinder Singh (PW 27) as eye wit- 
nesses of the occurrence. There ap- 
pears, in our opinion, to be no cogent 
ground as to why the evidence of the 
above mentioned witnesses regarding 
the complicity of the accused-respon- 
dents be not accepted. It is, no doubt, 
true as pointed out by Mr. Nuruddin, 
that these witnesses belong to the party 
of the deceased but that fact, in our 
Xpinion, would only make the court 
scrutinise the evidence of these wit- 
nesses more closely. If their evidence 
can stand that test, as it does in the 
present case, there is no reason why 
it should not be acted upon. Some of 
the witnesses are close relatives of the 
Jeceased persons and it is most diffi- 
cult to believe that they would 
spare the real assailants and false- 
ly mention the names of inno- 
cent persons as having caused the 
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injuries to the deceased persons. 
Four of the eye witnesses, name- 
ly, Ajit Singh (PW 19), Harbans 


Singh (PW 21), Jarnail Singh (PW 22) 
and Mohinder Singh (PW 27) received 
injuries during the course of the pre- 
sent occurrence and there can be hard- 
ly any manner of doubt regarding 
their presence at the scene of occur- 
rence. It is not possible to accept the 
contention that these witnesses in 
spite of the attack upon them and the 
three deceased persons failed to fix 
the identity of the assailants. 


13. Another fact of which note 
should be taken is that the first in- 
formation report in this case was lod- 
ged at 11.15 p.m., within a few hours 
of the occurrence. Although Mr. 
Nuruddin has urged that there was 
delay in lodging the first information 
report, we find it difficult to accept 
this submission. The occurrence, ac- 
cording to the prosecution case, took ` 
place at 7.15 p.m. As a result of the 
occurrence, Labh Singh died soon 
thereafter, while Joginder Singh and 
Lakha Singh received serious injuries. 
In addition to that, four prosecution 
witnesses also received injuries. It is 
plain that the prosecution witnesses 
must have got stunned because of the 
sudden occurrence in the course of 
which three of their close relatives 
received injuries which ultimately 
proved fatal and four others were also 
injured. Attempt was made to pour 
water into the mouth of Labh Singh 
deceased but Labh Singh died soon 
thereafter. It must have taken some 
time for Chanan Singh and others to 
get out of the state of shock and regain 
their composure. They then arranged 
for a cart which was brought from 
Chanan Singh’s house in Longowal 
Kalan. Joginder Singh and Lakha 
Singh were then laid in that cart and 
the same was taken to Batala, at a 
distance of two-and-a-half miles. It 
cannot, in the circumstances, be said 
that the period of four hours which 
was taken in lodging the report at the 
police station was in any way inordi- 
nately long. The fact that the first in- 
formation report was lodged at the 
time it purports to have been done 
can also be not disputed because the 
first information report was received 
by the magistrate having jurisdiction 
in the area at 1 am. as is borne out 
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by the endorsement of the magistrate 
on the-report. The first information 
report, lodged at the police station 
within a few hours of the occurrence, 
_ contained all the material facts and, in 
our opinion, the first information re- 
port lends considerable corroboration 
to the ocular evidence adduced at the 
trial. 

14. The defence suggestion 
which was put in the cross examina- 
tion of the prosecution witnesses was 
that a number of persons had collect- 
ed near the village gurudwara whena 
hand-grenade exploded there and the 
three deceased persons and the pro- 
secution witnesses received injuries. 
This suggestion, in the circumstances 
of the case, was, in our opinion, whol- 
ly unfounded. The evidence of Sub 
Inspector Kehar Singh shows that 
when he arrived at the scene of oc- 
currence, he found the different pieces 
of exploded hand-grenade in the court- 
yard of the house of Labh Singh de- 
ceased. This fact would tend to show 
that the explosion had taken place in 
the courtyard and not at the guru- 
dwara. It is also not clear as to what 
advantage the prosecution would have 
derived in suppressing the actual place 
of occurrence and in mentioning a 
wrong place of occurrence. As would 
appear from the narration of facts, 
only members of one party received 
injuries as a result of the explosion of 
hand-grenade. If the hand-grenade 
had exploded in a large gathering near 
the village gurudwara, it is not likely 
that the splinters from the exploded 
hand-grenade would hit the members 
of only one party and avoid those not 
belonging to that party. Labh Singh 
deceased at the time of the. present 
occurrence was wearing only a kachha 
besides a parna on his head. It is not 
likely that Labh Singh would have 
gone in that state without a shirt to 


the gathering near the village guru-. 


dwara. On the contrary, the fact that 
Labh Singh was without a shirt points 
to the inference that the occurrence 
took place in the . courtyard of his 
house. 


- 15. The High Court while re- 
jecting the prosecution evidence refer- 
red to the fact that in one of the 
plans, height of the outer wall of the 
courtyard of Labh Singh’s house was 
mentioned to be 6 1/2 ft. while in the 


other, it was mentioned to be 4 1/2 ft. 
This discrepancy has been explained 
by Bal Kishan Draftsman (PW 9), 
whose evidence shows that the level 
of the courtyard of Labh Singh’s house 
was higher than the ground outside, 
The height of the boundary wall con- 
sequently measured to be 6 1/2 fÈ 


ALR 
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from outside and 4 1/2 ft. from inside, - 
No question was put to the witness in | 


cross-examination, and we can find no 
cogent reason as to why the evidence 


of Bal Kishan be not accepted. There. 


could also, in our opinion, be no dif- 
ficulty for those present inside the 
courtyard from seeing as to who were 
the persons who threw the hand-gre- 
nades, because a 4 1/2 ft. high wall 
could not obstruct their view in fixing 
the identity of the culprits. 


16. Another circumstance which 
weighed with the High Court in re- 
jecting the prosecution evidence was 
the nature of the injury on the nose 
of Harbans Singh (PW 21). According 
to the evidence of the prosecution wit- 
nesses, the above injury had been caus- 
ed with a kirpan by Joginder Singh. 
The High Court took the view that the 
said injury had been caused by a 
hand-grenade splinter. It was held that 
as the witnesses had deposed that the 
injury had been caused by a kirpan 
blow; the evidence of the witnesses 
was not trustworthy. In this respect 
we find that the evidence of Dr. Dhil- 
lon shows that he expressed the opi- 
nion in answer to a police query that 
the injury on the nose of ‘Harbans 
Singh could have been caused with a 
kirpan. It is, no doubt, true that Dr. 
Dhillon also expressed the opinion that 
the said injury could have been caus- 
ed by a missile or other object, but 
this fact would not necessarily show 
that the eye witnesses in this case 
have made false statements regarding 
the injury.on the nose of Harbans 
Singh. In order to draw an inference 
about the falsity of the evidence of 
prosecution witnesses in this respect, 
it is not enough to show that the 
injury on the nose of Harbans Singh 
could have been caused either with a 
kirpan or with a missile, it is also 
necessary to rule out the possibility 
of the said injury having been caused 
with a kirpan. The evidence of Dr. 
Dhillon plainly does not rule out such 
a possibility. 
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17. The Higħ Court also ap- 
pears to have been impressed by the 
defence version that Labh Singh de- 
ceased was present in Pathankot at 
about 7 p.m. on the day of occurrence. 
Reliance in this context was placed 
upon the testimony of Radhey Sham 
(DW 3) who was conductor of Bus 
PNP 6972 and who has deposed about 
Labh Singh having driven that bus to 
Pathankot on the day of occurrence and 
about that bus having reached Pathan- 
kot at 7 p.m. We find it most difficult 
to accept this statement of Radhey 

ham in the face of other evidence 
brought on the record and the sur- 
rounding circumstances of the case. 
Dalip Singh (PW 11) is a yard master 
of Punjab Roadways depot at Pathan- 
kot. The evidence of this witness was 
given on the basis of the relevant re- 
cords. According to this witness, two 
drivers had been allotted for the bus 
in question and they were Labh Singh 
deceased and Piara Singh (PW 12). 
Dalip Singh’s testimony shows that on 
the day of occurrence it was Piara 
Singh who brought the bus in ques- 
tion to Pathankot at 7 pm. As the 
evidence of this witness is based upon 
the records, it is difficult to discard 
his testimony. The evidence of Dalip 
Singh gets corroboration from the 
testimony of Piara Singh who has de- 
posed that when the said bus arrived 
at Batala at about 5 p.m. on the day 
of occurrence on its way from Amrit- 
sar to Pathankot, the witness relieved 
Labh Singh deceased. Labh Singh then 
got down from the bus at Batala and 
the witness took it to Pathankot. 
Another witness who has been exa- 
mined on the point is Yog Raj (DW 2), 
who was the booking clerk of the 
Punjab Roadways office at Pathankot. 
According to this witness, the advance 
way bill of the bus in question show- 
ed that its driver was Labh Singh 
when it left Amritsar for Pathankot. 
The witness, however, admitted that 
the entry in the way bill was made at 
the commencement of the journey. In 
the circumstances, the evidence of the 
witness is quite consistent with Labh 
Singh having been relieved by Piara 
Singh at Batala. 

18. Labh Singh admittedly 
died during the course of this occur~ 
rence. Had he been at Batala at 7 p.m. 
on the day of occurrence, it is not 
likely that he could have reached his 


village before 9.30 or 10 p.m. on the 
day of occurrence. It is in evidence 
that a bus takes two hours to travel | 
from Pathankot to Batala. It is diffi- 
cult to believe that a report about the 
occurrence at Longowal Khurd could 
have been lodged at Batala Sadar 
police station at 11.15 p.m. if, in fact, 
the occurrence had taken place after 
9.30 or 10 p.m. 


19. We are also not impressed 
by the reasoning that the occurrence 
took place at a late hour when it was 
not possible to fix the identity of the 
assailants. The case of the prosecution, 
as mentioned earlier, is that the oc- . 
currence took place at 7.15 p.m. The 
sun set on the day of occurrence at 
7.28 p.m. There was full moon on July 
9 and the occurrence took place a day 
earlier than that. As the occurrence 
took place before sun set there could, 
in our opinion, be no difficulty in fix- 
ing the identity of the assailants. Even 
if the occurrence had taken place 
after the sun-set time, there could 
still be no difficulty in finding out as 
to who the assailants were. A number 
of persons were present in the court- 
yard of Labh Singh’s house. There is 
no suggestion that a lamp had been 
lighted at that time. The fact that a 
large number of persons were present 
in the courtyard without lighting a 


lamp would show that there was 


enough light at that time. It is also 
significant that the assailants gave two 
Barcha blows to Labh Singh deceased. 
If there was enough light to enable 
the assailants to fix the identity of 
Labh Singh before they gave Barcha 
blows to him, it stands to reason that 
the same light would be enough for 
others to see as to who the assailants 
were. We, therefore, have no hesita- 
tion in rejecting the argument that 
there was not enough light at the time 
of occurrence to enable the prosecu- 
tion witnesses to fix the identity of 
the culprits. 


20. Another factor which 
weighed with the High Court in dis- 
carding the prosecution evidence was 
that Bachan Sngh (DW 6) was admit- 
ted in Batala hospital a few minutes 
before Joginder Singh and lLakha 
Singh deceased were brought there. 
According to the testimony of Dr. N. S, 
Dhillon, a metallic foreign substance 
was recovered from the arm of Bachan 
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took the view that Bachan Singh too 
had been injured during’the course of 
the present occurrence and the fact that 
no reference was made to Bachan 
singh either in the first information 
report or in the evidence of the prosecu- 
tion witnesses would go to show that 
the prosecution evidence is not worthy 
of credence. In this respect we find 
that Bachan Singh was examined asa 
defence witness. Bachan Singh in the 
course of his evidence denied being 
present at the scene of occurrence and 
having been injured at that time. Ac- 
cording to’ Bachan Singh, he had 
received an injury during the course 
of a dispute with his father. Piaro, 
sister of Bachan Singh, was also exa- 
mined as DW 4. She too has . denied 
that Bachan Singh, was present at the 
time of the present occurrence. It is, 
in our opinion, not necessary to dilate 
upon the injury of Bachan Singh þe- 
cause even if it may be assumed that 
Bachan Singh too received an injury 


during the course of the present oc- - 


currence, that would not materially 
affect the substance of the prosecution 
evidence regarding the guilt of the 
three accused-respondents, 


21. The learned Judges of the 
High Court in rejecting the prosecu- 
tion evidence have made observations 
critical about the magistrate, who re- 
ceived the copy of the first informa- 
tion report, as well as about Dr. Dhil- 
lon, Sub Inspector Kehar Singh and 
the learned Sessions Judge. So far as 
the magistrate is concerned, it is ob- 
served that he was an irresponsible 
lazy officer as he could not reach the 
hospital at about 1 a.m. on the night of 
occurrence in spite of heavy rain for 
recording the dying declarations of 
Joginder Singh and Lakha Singh. As 
regards Dr. Dhillon, the criticism 
levelled is that he expressed an opi- 
nion in answer to the query of the in- 
vestigating officer that the injury on 
the nose of Harbans. Singh could be 
caused with a kirpan. It was observed 
that the doctor had gone out of the 
way to please the investigating offi- 
cer. The doctor was also criticised for 


attesting the dying declarations. Re- 
garding Sub Inspector Kehar Singh, 


the High Court formed the impression 
that he was a domineering police offi- 
cer because he obtained opinion favour- 
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able to the prosecution from Dr. Dhil- 
lon. It was also observed that the . 
Sub Inspector had tried to be over 
clever. There was. enough material 
available, according to the High Court, 
which could have been made better 
use of by a more imaginative officer 
without artificially or artfully advance- 
ing the time of occurrence to day time. 
As regards the learned Sessions Judge, 
the High Court observed that the pre- 
sent marathon trial appeared to have 
Strained his capacities to the maxi- 
mum limits. The criticism levelled by 
the High Court against the above 
mentioned officers, in our opinion, 
was not warranted and was couched 
in language which was rather harsh. 


22. Perusal of the judgment of 
the High Court shows that in 
acquitting the accused-respondents, the 
High Court approached the entire mat- 
ter in a spirit of distrust and suspi- 
cion of the various officers who dealt 
with this case. We further find that 
the judgment of the High Court is 
based upon conjectures, surmises and 
suspicion. Looked at in the context 
of the facts of the case, we find that 
the view taken by the High Court is 
manifestly unreasonable. It is conse- 
quently not possible to sustain the 
judgment of the High Court. 


23. A criminal trial is not like 
a fairy tale wherein one is free to give 
flight to one’s imagination and phan- 
tasy. It concerns itself with the ques- 
tion as to whether the accused arrai- 
gned at the trial is guilty of the crime 
with which he is charged. Crime is 
an event in real life and is the pro- 
duct of interplay of different human 
emotions. In arriving at the conclusion 
about the guilt of the accused charged 
with the commission of a crime, the 
court has to judge the evidence by the 
yardstick of probabilities, its intrinsic 
worth and the animus of witnesses. 
Every case in the final analysis would 
have to depend upon its own facts. Al- 
though the benefit of every reason- 
able doubt should be given to the ac- 
cused, the courts should not at the 
same time reject evidence which is ex 
facie trustworthy on grounds which 
are fanciful or in the nature of con- 
jectures. 


24. The High Court in the pre- 
sent case, in our opinion, has rejected 


the prosecution evidence which was ex 
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facie of a convincing nature on grounds 
which partake of the nature of con- 
jectures andsurmises. The view taken 
by the High Court, as already observed, 
is manifestly unreasonable and has 
resulted in miscarriage of justice. We 
accordingly accept the appeal, set 
aside the judgment of the High Court 
and convict the accused-respondents for 
the offences for which they were con- 
victed by the trial court. As regards 
the sentence for the offence under 
Section 302 Indian Penal Code, we 
find that a period of more than two 
years has elapsed since the acquittal 
of the accused-respondents by the 
High Court. It would, in the circum- 
stances, be appropriate if the extreme 
penalty for the offence under S. 302 
Indian Penal Code is not exacted from 
the accused-respondents. We, there- 
fore, sentence the accused-respondents 
for the offence under Section 302 
Indian Penal Code to imprisonment for 
life. The sentences imposed upon the 
accused-respondents for the offences 
under Section 302 read with Section 
34, Section 307 and Section 307 read 
with Section 34 Indian Penal Code are 
maintained. The sentences of each of 
the accused-respondents would run 
concurrently. 

Appeal allowed. 
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Index Note:— (A) Bombay Bhil 
Naik Inam Abolition Act (21 of 1955), 
Ss. 4 and 7 — Abolition of inams 
under S. 4 — Inamdars are entitled 
to compensation under S. 7 


Brief Note:— (A) Grants of Bhil 
Naik Inams were intended to be of 
the soil, for service useful to Govern- 
ment on political considerations. They 
were not intended to provide remune- 
ration for any specific services. Re- 
sumption of such inam lands was per- 
missible only on Inamdar’s failure to 
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observe three conditions specified in 
clause (3) of the Sanada granted to 
them in 1904. There was implied pro- 
hibition for resumption in any other 
contingency. Since the grants convey- 
ed the right in property their aboli- 
tion did not extinguish or modify that 
right. AIR 1931 P.C. 157, Ref. 
(Paras 7, 9) 

Cases Referred: Chronological Paras 
AIR 1981 PC 157=33 Bom LR 

974, Lakhamgouda Basavprabhu 

v. Baswantrao 


The Judgment of the Court was 
delivered by 

MATHEW, J.:-— The respondents 
filed two applications before the Ad- 
ditional Coliector, Nasik, under S. 7 
of the Bombay Bhil Naik Inam Aboli- 
tion Act, 1955, (hereinafter called the 
Act) for compensation. On the basis of 
the applications, the Additional Col- 
lector, Nasik, passed two awards nega- 
tiving the claims. The respondents fil- 
ed two appeals against the awards, but 
they were confirmed by the Mahara- 
shtra Revenue Tribunal. To quash 
these orders, the respondents filed ap- 
plications under Article 227 of the 
Constitution before the High Court of 
Bombay. The High Court quashed the 
orders and held that the respondents 
were entitled to compensation and 
remitted the cases to the Additional 
Collector, Nasik for determination of 
the quantum of compensation payable 
to the respondents. These two appeals, 
by certificate, are directed against the 
common judgment of the High Court 
quashing the orders passed by the 
Maharashtra Revenue Tribunal. 


2. The question for considera- 
tion in these appeals is whether the 
High Court was right in holding that 
the respondents, who were inamdars, 
were entitled to compensation on the 
abolition of the Bhil Naik Inams under 
the provisions of S. 7 (1) of the Act. 

3. The object of the Act was 
to abolish the Bhil Naik Inams held 
for service useful to Government on 
political considerations. Section 4 sta- 
tes that all Bhil Naik Inams shall be 
deemed to have been abolished and 
that any liability to render service and 
all other incidents appertaining to such 
inams are extinguished and that all 
inam villages and inam lands are re- 
sumed and shall be deemed to be sub- 
ject to the payment of land revenue. 
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Section 5 provides for the re-grant to 
the inamdar of the lands which, on 
the appointed date, that is, the date on 
which the Act came into force, were 
not uncultivated lands and which were 
in the actual possession of the inamdar 
or in the possession of a person hold- 
ing through or from him other than 
an inferior holder on payment of the 
occupancy price. Section 6 provides 
‘and all uncultivated and waste lands 
and all other kinds of property refer- 
red to in S. 37 of the Land Revenue 
Code situate in an inam village or 
inam land, which are not the property 
of the individuals or of any aggregate 
of persons legally capable of holding 
property and except in so far as any 
rights of such persons may be esta- 
blished in or over the same shall to- 
gether with all rights in and over the 
same or appertaining thereto be the 
property of the State Government. 
Then comes section 7. 


4. Sub-section (i) of Section 7 
states that if any person is aggrieved 
by the provisions of this Act as abo- 
lishing, extinguishing or modifying 
any of his rights to, or interest in, pro- 
perty, such person may apply to the 
Collector for compensation. Sub-sec- 
tion (8) of this section provides that 
nothing in this section shall entitle 
any person to compensation on -the 
ground that any land, which was 
wholly or partially exempt from the 
‘payment of land revenue, has been 
under the provisions of this Act made 
Subject to the payment of full assess- 
ment in accordance with the provisions 


- of the Land Revenue Code. 


5. The origin of the Bhil Naik 
Inams dates back to the pre-British 
(Contd. on Col. 2) 


Name of the: holder 


Whole village number 


A.L R. 


period. These inams were continued 
by the British Government and from. 
the facts mentioned in the letter of 
the Commissioner, Central Division, 
dated August 19, 1901 referred to in 
Government Resolution, Revenue De- 
partment dated August 19, 1902, it is 
clear that the Government decided to 
continue these inams with the holders 
on political considerations. In para 3 of 
his letter, the Commissioner stated that 
the villages were granted to the 
Bhils in order to induce them to aban- 
don their predatory habits and to pro- 
tect the country from robberies and 
that the grants were intended for ser- 
vice toberendered towards preserva- 
tion of peace in the country, although 
no specifie service appears to have 
been exacted from the Bhils up to that 
date. In para 4, the Commissioner sta~ 
ted that summary settlement had not 
been made applicable to the holdings 
of the Bhil Naiks and that these had 
been entered in the accounts of Gov- 
ernment as Saranjam or as held for 
service and that the lands had been 
held from remote time on the condi- 
tion of service though probably the 
service rendered had never been any- 
thing more than a general obligation. 
In paragraph 5 he suggested that the 
alienations should be treated as ser- 
vice inams. By the Government re- 
solution dated August 19, 1902, the 
suggestion of the Commissioner was 
accepted. In pursuance of this resolu- 
tion, sanads were issued to the an- 
cestors of the respondents in 1904. The 
sanads provide as follows:— 


‘Whereas the village Dharde- 
digar in Taluka Kalyan in Nasik Dis- 
trict has been entered as inam in the 
accounts of the village for the year 
1900-1901. 


of the lands 


Kalu Laxman 


It is hereby resolved as follows: 

The said village will be continu- 
eà as inam for service for political 
reasons by the British Government on 
the conditions mentioned below:— _ 

1. The said grant will be continu- 
ed from generation to generation with 
the male lineal descendants (these in- 
clude the adopted issue for whose ad- 
option the Government have granted 
permission) in the male line of the 


Whole village 


XX X X 


person who was the holder on the Ist 
day of the month of January 1901. 


_ If there is not alive a male lineal 
descendant in the male line of the 
holder of the said grant, the said 
grant will be discontinued till 
the Government will proclaim their 
intention. Then, it will be in the dis- 
cretion of the Government to acknow~ 
ledge a reversioner, as they think pro- 
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per or to forfeit the whole or part of 
the grant. 


2. The holder of the said grant 
from time to time shall render such 
service as the Collector of the District 
and Magistrate and his Assistant may 
order from time to time appropriate 
to the grant and amount under this 
Sanad. And he shall pay to the Gov- 
ernment regularly the amount of judi 
or other taxes which have been men- 
tioned as above as payable to the Gov- 
ernment. 


3. The said grant shall be con- 
tinued subject to the following condi- 
tions, that is, the holder who is entitl- 
ed to hold the grant from time to time 
shal]l— 


(1) Behave with British Govern- 
ment honestly and faithfully. 

(2) He shall not be proved to be 
a robber or a harasser of traveller or 
as having assisted in such matters. 


(3) He shall assist the officers of 
the Government in the matter of 
keeping the peace, and 

(4) He shall not alienate the said 
inam orany portion of the income of 
the said inam in any way by mortgage 
or otherwise. The said village is being 
held subject to the terms (1), (2) or 
(3). If any of the said conditions are 
contravened in any way the said grant 
will be liable to be forfeited to Gov- 
ernment or to be attached by Govern- 
ment for so long as it may deem pro- 
per. 


The sanad has been granted by 
the Secretary of State for India in 
Council, after reserving to himself all 
rights which he has to all mines and 
minerals and all powers for working 
and exploring them as he likes.” 

6. Ultimately, the question to 
be asked and answered is whether the 
grants had the effect of conveying 
right in property and whether their 
abolition has the effect of extinguish- 
ing or modifying rights in the pro- 
perty. 

ve The object of the grants ap- 
pears to have been not so much to 
provide remuneration for services 
which were being rendered or which 
were to be rendered as to settle the 
Bhils on lands so as to induce them 
to give up their predatory anti-social 
activities. This would suggest that 
the grants were intended to be of the 
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soil and not to provide remuneration 
for any specific services. 


8. The terms of the sanad make 
it clear that these are grants burden- 
ed with service as distinguished from 
grants of revenue or profits as remu- 
neration for an office. In Lakham- 
gouda Basavprabhu v. Baswantrao, 
AIR 1931 PC 157 the Privy Council 
said that the grant of the profits of 
land as remuneration for an office is 
resumable but a grant of land burden- 
ed with service cannot be resumed un- 
less there is specific provision in the 
grant to that effect. 


9. Looking at the terms of the 
sanad we are inclined to think that 
the sanads evidenced grants of land 
burdened with service. It is clear from 
the sanads that the grants were con-; 
tinued on political considerations by 
British Government. The grantees 
were to render services specified in 
clause (2). But there is no provision} 
for resumption even if no services 
were required or for failure to render 
them. The fact that express provision] 
has been made for resumption only on 
the failure to observe the three con- 
ditions specified in clause (3) would 
show that there was an implied prohi- 


bition for resumption in any other 
contingency. 
10. The grantees were express- 


ly precluded from alienating the inams 
Or any portion of their income, by 
mortgage or otherwise. A distinction 
has been made between the inam and 
the income in this provision. The con- 
clusion that there was transfer of land 
itself is strengthened by the provision 
in the sanad thatthe Secretary of State 
had reserved to himself all the rights 
which he had to all mines and mine- 
rals and all powers for working and 
exploring them as he liked. No reser- 
vation would have been made or neces- 
sary if only the profits or income of 
the lands were granted in the inam. 
The fact that it was considered neces- 
sary to reserve the rights of the State 
to mines and minerals would go a long 
way to show that the grant was in- 
tended to be a grant of the soil. The 
definition of "Bhil Naik Inam” makes 
it clear that the grants were of the 
villages or lands and not of the income 
or revenue. Section 2 of the Act de- 
fines “Bhil Naik Inam”: 
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“Bhil Naik Inam” means the grant 
of a village or land for service useful 


to Government on political considera- 
tions in accordance with the terms and 
conditions specified in Government 
Resolution in the Revenue Department 
No. 5763, dated the 19th August 1902 
and entered in the alienation register 
kept under Section 53 of the Code 
as “Class VI — Village Servants use- 
ful to Government” and includes the 
land granted in Marod village of Nava- 
pur taluka under Government order 
in the Revenue Department No. 288, 
dated the llth January, 1919.” 

11. In First Appeal No. 326 of 
1953 decided by the Bombay High 
Court and referred to in the judgment 
under appeal, the question related to 
Bhil Naik Inam. The sanad which fell 
for consideration was also in the same 
form. The dispute in that case was 
in regard to the claim made by the 
inamdar to the trees standing on the 
land. The appeal was argued on the 
assumption that there was a grant of 
the soil and the question which was 
raised and decided was whether the 
trees were or were not excluded from 
the grant. It was held that they were 
not excluded from the grant and that 
the inamdar had a right to the trees. 
This holding could have been arrived 
at only on the basis that it was the 
soil that was the subject matter of the 
grant. 


12. 
think that the decision of the 
Court was right and we dismiss 
appeal with costs. 


In these circumstances we 
High 
the 


Appeal dismissed. 


AIR 1973 SUPREME COURT 2418 
(V 60 C 422) 
(From: Allahabad) 

P. JAGANMOHAN REDDY, H. R. 
KHANNA AND V. R. KRISHNA 
IYER, JJ. 

Ram Pujan and others, Appellants 
v. State of Uttar Pradesh, Respondents. 

Criminal Appeal No. 107 of 1973, 
D/- 25-7-1973. 

Index Note: — (A) Penal Code 
(1860), S. 326 — Sentence — Quantum 
of —-Fact of compromise between ac- 
cused and injured can be taken into 
account in determining quantum of 
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ALR 
sentence even if offence is non-com- 
poundable. 

Brief Note:— (A) The accused 
were sentenced to 4 years rigorous 


imprisonment for the offence under 
Section 326 by the Sessions Court. In 
the High Court, an application for 
compromise on behalf of the injured 
and the accused was filed which was 
refused on the ground of the offence 
being non-compoundable. Neverthe- 
less the High Court reduced the sen- 
tence to two years. The Supreme 
Court, in appeal, while reducing the 
sentence to the period already under- 
gone (which was four months) heid 
that the fact of compromise could be 
taken into account in determining the 
quantum of sentence even if the of- 
fence for which the accused were 
sentenced was non-compoundable. 
(Para 7) 
The Judgment of the Court was 
delivered by 


KHANNA, J.:— The four appel- 
lants Ram Pujan, Raj Kishore, Rajen- 
dra and Ram Brikchh and three others 
Avadh Kishore, Dukhi and Balram 
were convicted by the Temporary 
Sessions Judge Basti under Sections 
326 read with 149 and 323 read with 
149 Indian Penal Code and were sen- 
tenced to undergo rigorous imprison- 
ment for a period of four years on the 
former count and three months on the 
latter count. Rajendra and Raj Kishore 
were also convicted under Section 452 
Indian Penal Code and were sentenced 
to undergo rigorous imprisonment for 
a period of two years. Besides that 
the four appellants were convicted 
under Section 148 Indian Penal Code 
and were sentenced to undergo rigo- 
rous imprisonment for a period of one 
year each. All the sentences were 
ordered to run concurrently. On ap- 
peal the Allahabad High Court acquit- 
ted Avadh Kishore, Dukhi and Balram. 
The conviction of the appellants was 
altered to that under Section 326 read 
with Section 34 and Section 323 read 
with Section 34 Indian Penal Cade 
and each of them was sentenced to 
undergo rigorous imprisonment for a 
period of two years on the former 
count and three months on the latter 
count. The conviction and sentence of 
Raj Kishore and Rajendra appellants 
for the offence under Section 452 
Indian Penal Code were maintained. 
The four appellants thereafter came 
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up in appeal to this Court by special 
leave. The leave was, however, re- 
stricted to the question of sentence only. 


2; The appellants and Ram 
Samujh and Ram Sewak PWs are 
closely related being descendants of 
one Chinhu. The relations between 
Ram Samujh PW and Ram Pujan ap- 
pellant were strained because of a dis- 
pute between them before the conso- 
lidation authorities. A partition suit 
was also pending between them. Ram 
Pujan lost the case in consolidation 
proceedings and thereupon he held out 
a threat to Ram Samujh. 


3. On August 30, 1967 at about 
4 or 5 p.m., it is stated, the seven ac- 
cused went to the house of Ram 
Samujh in village Aunra Dand. Ram 
Pujan appellant was at that time armed 
with aspear, whilethe other three ap- 
pellants were armed with swords. The 
remaining three accused were armed 
with lathis. At the instigation of Ram 
Pujan, it is stated, the other three ap- 
pellants assaulted Ram Samujh. Ram 
Samujh ran inside his house, but he 
was followed by Rajendra and Raj 
Kishore and was assaulted there also 
with their swords. Ram Samujh was 
thereafter dragged outside the house. 
On alarm being raised by him, Ram 
Sewak came there but he too was as- 
saulted by the appellants. Ram Sewak 
caused injury in self-defence to Ram 
Brikchh. Report about the occurrence 
was lodged on the following morning 
by Ram Samujh at police station Dhan- 
ghata at a distance of 8 miles from the 
place of occurrence. 


4, Ram Sewak was found on 
examination by Dr. S. C. Tekriwal to 
have five incised wounds on his per- 
son. Two of the injuries were on the 
left palm. The remaining three inju- 
ries were on the left ring finger, left 
wrist joint and the right forearm. The 
two injuries on the left palm were 
found to be grievous. Ram Samujh had 
four incised wounds besides a bruise. 
The incised wounds of Ram Samujh 
were on the forearm, right index fin- 
ger, right middle finger and left thumb. 
The injury on the forearm was found 
to be grievous. Ram Brikchh appellant 
was found on examination by Dr. L. P. 
Pandey to have one punctured wound 
on the front surface of the middle of 
his chest. The injury was simple in 
nature. 
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5. The appellants denied the 
prosecution allegations. The trial court 
and the High Court accepted the case 
against the appellants and convieted 
and sentenced them as above. 


6. The only question with 
which we are concerned, as mentioned 
earlier, is about the sentence. In this 
respect we find that an application for 
compromise on behalf of the injured 
prosecution witnesses and the appel- 
lants was filed before the High Court. 
It was stated in the application that 
the appellants and the injured persons, 
who belong to one family, had amica- 
bly settled their dispute and wanted 
to live in peace. The High Court there- 
upon referred the matter to the trial 
court for verification of the compro- 
mise. After the compromise was got 
verified, the High Court passed an 
order stating that as the offence under 
section 326 Indian Penal Code was 
non-compoundable, permission to com- 
pound the offence could not be granted. 
The High Court all the same reduced 
the sentence for the offence under Sec- 
tion 326 read with Section 34 Indian 
Penal Code from four years to two 
years. 


rf The appellants during the 
pendency of the appeal were not re- 
leased on bail and are stated to have 
already undergone a sentence of rigo- 
rous imprisonment for a period of 
more than four months. As the parties 
who belong to one family have settled 
their dispute, it is, in our opinion, not 
necessary to keep the appellants in 
jail for a longer period. The major 
offence for which the appellants have 
been convicted is no doubt non-com- 
poundable, but the fact of compromise 
can be taken into account in determin- 
ing the quantum of sentence. It would, 
in our opinion, meet the ends of jus~ 
tice if the sentence of imprisonment 
awarded to the appellants is reduced 
to the period already undergone pro- 
vided each of the appellants pays a 
fine of Rs. 1,500 in addition to the 
period of imprisonment already under- 
gone for the offence under S. 326 read 
with Section 34 Indian Penal Code. In 
default of payment of fine, each of the 
appellants shall undergo rigorous im 
prisonment for a total period of one 
year for the offence under Section 326 
read with Section 34 Indian Penal 
Code. Out of the fine, if realised, 


y 
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Rs. 2,000 should be paid to Ram Sewak 

and Rs. 2,000 to Ram Samujh as com- 

Ipensation. We order accordingly. 
Order accordingly. 


AIR 1973 SUPREME COURT 2420 
(V 60 C 423) 
(From Madhya Pradesh: AIR 1967 
Madh Pra 169) 
D. G. PALEKAR AND A. ALAGIRI- 
SWAMI, Jd. 

Municipal Council, Bhopal, Appel- 
lant v. Sindhi Sahiti Multipurpose 
Transport Co-op. Society Ltd. and 
another, Respondents. 


Civil Appeal No. 1547 of 1967, D/- 
24-7-1973. 

Index Note: — (A) M. P. Munici- 
palities Act (37 of 1961), S. 349 (ii) — 
Power of Municipality to declare a 
place as Bus stand — It cannot com- 
pel bus operators to use its Bus stand 
— Decision of M. P. High Court Re- 
versed. (X-Ref: S. 358 (7)); (X-Ref: 
Motor Vehicles Act (1939), Ss. 68 and 
76). 

Brief Note: — (A) The M. P. 
Municipalities Act (37 of 1961) does 
not empower a Municipality to pass a 
bye-law declaring certain place as a 
Municipal bus stand and cannot com- 
pel the persons plying motor-buses for 
hire to park buses anywhere within the 
municipal limits except at the Muni- 
cipal Bus stand for the purpose of tak- 
ing up or setting down of passengers. 
Neither Section 349 (ii) nor S. 358 (7) 
are relevant for the purpose. Specific 
provision in this regard is made in 
Section 68 (2) (r) and (s) of the Motor 
Vehicles Act. However, if a Municipa- 
lity provides for a Bus Stand without 
compelling everybody to use it, a fee 
can be charged on bus operators using 
it voluntarily. AIR 1967 Madh Pra 169, 
Reversed. AIR 1953 SC 79 and AIR 
1965 SC 458, Rel. on. 

(Paras 2, 3, 5, 6, 7) 
Cases Referred: Chronological Paras 
AIR 1965 SC 458=(1963) Supp 

(2) SCR 373, Municipal Board, 

Pushkar v. State Transport 

Authority, Rajasthan 
AIR 1953 SC 79=1953 SCR 290, 

T. B. Ibrahim v. Regional 

Transport Authority, Tanjore 4 
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The Judgment of the Court was 
delivered by 

ALAGIRISWAMI, J.:— On 6-11- 
1964 the Municipal Council of Bhopal 
made bye-laws under the provisions of 
section 358 (7) (£) & (m) read with 
Section 349 (ii) of the Madhya Pradesh 
Municipalities Act, 1961 after previ- 
ous publication in the M. P. Rajpatra 
as recuired under Section 357 (4) and 
confirmation by the State Government 
under Section 357 (3) in respect of a 
Municipal bus stand. Bye-law 2 of the 
bye-laws provided that no person in- 
charge of a motor-bus plying for hire 
shall jor the purpose of taking up or 
setting down of passengers. park or 
stop his bus anywhere within the 
limits of the Bhopal Municipality ex- 
cept at the Municipal Bus Stand. The 
other bye-laws provided for a levy of 
a fee of Re. 1/- for every eight hours 
or part thereof in respect of the use of 
the bus stand by such buses and for 
the issue of a permit on such payment. 
On 13-11-1964 the respondents filed a 
writ petition in the High Court of 
Madhya Pradesh challenging the said 
bye-laws. The High Court held that 
bye-law 1 (c), which defined the ex- 
pressicn ‘Municipal Bus Stand’ and 
bye-law 2, which has been set out ear- 
lier, were valid but held  bye- 
laws 3 to 7, which provided for 
the payment of fee and the giving of 
a permit etc., as invalid, and restrain- 
ed the Municipal Council from giving 
effect to those bye-laws in any man- 
ner. The Municipal Council was also 
directed to refund the fee collected 
from the respondents. This appeal has 
been filed by the Municipal Council 
by certificate granted by the High 
Court. 

2. Section 349 (ii) of the Madhya 
Pradesn Municipalities Act reads: 

“The Council may charge such 
fee as may be prescribed by bye-laws 
for — 

E O EEE TE E ET 

üi any permission granted under 
this Act for making any temporary 
erection or for putting up any projec- 
tion or for the temporary occupation 
of any public street or any land or 
D belonging to the Council; and 

11) aeniea 
Sectior 358 in so far as it is relevant 
for the purpose of this case reads: 

"In addition to any power special- 
ly conferred by this Act, the Council 
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may, and if so required by the State 
abe ass shall, make bye-laws for 

tO E IEE E E ETT 

(7) Public, Health, Safety, Nui- 
sance and Sanitation — 

(f) prohibiting or regulating with 
a view to sanitation or the prevention 
of disease, any act which occasions or 
which is likely to occasion a public 
nuisance and for the prohibition or 
regulation of which no provision is 
made under this heading; 
x x x x X 
(m) regulating and prohibiting the 
stationing of carts or picketing of ani- 
mals on any ground under the control 
of the Council or the using of such 
ground as halting place of vehicles or 
animals or as a place for encampment 
or the causing or permitting of any 
animal to stray.” 
It appears to us that S. 349 (ii) does 
not apply to this case. The relevant 
portion of that section reads: 

“The Council may charge such fee 


as may be prescribed...... for any per- 
mission granted under this Act...... for 
the temporary occupatior of......... any 


land...... belonging to the Council.” 

The section itself does not enable the 
Municipal Council to require that per- 
mission should be obtained for any 
purpose. It deals with levy of fees for 
permissions which are required to be 
taken for various purposes under other 
Sections of the Act. Section 187 (3) 
which deals with permission to erect, 
alter, add to or reconstruct buildings, 
and Section 194 which deals with per- 
mission to the owners or occupiers of 
buildings in public street to put up 
verandahs, balconies or rooms, to pro- 
ject from any upper storey thereof are 
instances in point. The permission 
mentioned in Section 194 is one of the 
matters for which fees can be pres- 
cribed under Section 349 (ii). Section 
223 (4) deals with allowing any tem- 
porary occupation or erection in any 
public street on occasions of festivals 
and ceremonies, or allowing the oc- 
cupation of, or temporary erection of 
structures for any other purpose. 
Fees can be prescribed under Section 
349 Gi) in respect of these matters. 
The words above mentioned in that 
section deal with permission granted 
to individuals to temporarily occupy 
municipal land. It would be doing 
violence to that section to hold that 
it deals with the provision of a bus- 
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stand. In the context of that section it 
is difficult to hold that when people 
are compelled to use a bus stand con- 
structed by the Municipal Council it is 
a permission for temporary occupa- 
tion of land belonging to the Council. 


3. Let us now consider if under 
the provisions of Section 358, already 
extracted, the Municipal Council can 
validly make the present bye-laws. It 
is not possible to relate the provision 
of clause (f) of sub-section (7) as hav- 
ing anything to do with the provision 
of a bus stand. As regards clause (m) 
of sub-section (7) “the regulating and 
prohibiting the stationing of carts...... 
eres on any ground under the control 
of the Council or the using of such 
ground as halting place of vehicles” 
cannot be said to relate to the provi- 
sion of a Municipal bus stand. The 
power to regulate or prohibit the use 
of municipal land as halting place of 
vehicles cannot be used to compel peo- 
ple to use such land as halting places. 
Such a power must be specifically 
given. Compare this section with Sec- 
tions 270-B and 270-C of the Madras 
District Municipalities Act, 1920, which 
reads as follows: 

“270-B. (1) The municipal council 
may construct or provide and main- - 
tain public landing places, halting 
places and cart stands and may levy 
fees for the use of the same. 

(1-A) 

(2) A statement in English and a 
vernacular language of the district of 
the fees fixed by the council for the 
use of such place shall be put up in 
a conspicuous part thereof. 


Explanation: A cart stand shall 
for the purposes of this Act include a 
stand for carriages including motor 
vehicles within the meaning of the 
Indian Motor Vehicles Act, 1914 and 
animals.” 

“270-C. Where a municipal coun- 
cil has provided a public landing place, 
halting place or cart-stand, the execu- 
tive authority may prohibit the use 
for the same purpose by any person 
within such distance thereof, as may 
be determined by the municipal coun- 
cil, of any public place or the sides of 
any public street.” 

Even these sections deal with use of 
landing places, halting places and cart- 
Stands but do not deal with places for 
setting down or taking up of passen- 
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gers. It is well to keep clear in one’s 
mind the distinction between halting 
places which would be the equivalents 
of garages of private persons and pla- 
ces where passengers may be set down 
and taken up which can properly be 
called bus stands. The power to com- 
pel persons incharge of motor buses to 
stop only at certain places for the pur- 
pose of taking up or setting down of 
passengers is a matter which relates 
to motor traffic and there is a specific 
provision in Section 68 (2) (r) & (s) 
of the Motor Vehicles Act for this spe- 
cific purpose. They read as follows: 


“68. (2) Without prejudice to the 
generality of the foregoing power, rules 
under this section may be made with 
respect to all or any of the following 
matters, namely: 
ees s.. see ass eae +.) 

(r) prohibiting the picking up or 
setting down of passengers by stage 
or contract carriages at specified pla- 
ces or in specified areas or at places 
other than duly notified stands or 
halting places and requiring the driver 
of a stage carriage to stop and remain 
stationary for a reasonable time when 
so required by a passenger desiring to 
board or alight from the vehicle at a 
notified halting place; 


` (s) the requirements which shall 
be complied with in the construction 
or use of any duly notified stands or 
halting place, including the provision 
of adequate equipment and facilities 
for the convenience of all users there- 
of, the fees, if any, which may be 
charged for the use of such facilities, 
the records which shall be maintained 
at such stands or places, the staff to 
be employed thereat, and the duties 
and conduct of such staff, and general- 
ly for maintaining such stands and 
places in a serviceable and clean con- 
dition.” 


4. This Court in T. B. Ibrahim 
v. R. T. O. Tanjore, 1953 SCR 290 = 
(AIR 1953 SC 79), held that the ex- 
pression ‘duly notified stand’ in the 
Motor Vehicles Act means a stand duly 
notified by the Transport Authority’. 
It was contended before this Court 
that Section 68 (2) (r) of the Motor 
Vehicles Act did not confer the power 
upon the transport authority to direct 
the fixing or the alteration of a bus- 
stand. This Court rejected that con- 
tention. It pointed out that the section 


gives power to the Government to 
prohibit a specified place from being 
used for picking up or setting down 
passengers. This Court held that Sec- 
tions 270-B, 270-C and 270-E of the 
Madras District Municipalities Act do 
not affect the power of the Transport ` 
Authority to regulate traffic control 
or impose restrictions upon the licence 
of any such cart-stand. In Municipal 
Board, Pushkar v. State Transport 
Authority, Rajasthan, (1963) Supp (2) 
SCR 373 = (AIR 1965 SC 458), this 
Court pointed out that a ‘bus-stand’ 
meant a place where bus service com- 
menced or terminated and that Sec- 
tion 76 dealt with parking places re- 
ferred to in Section 91 (2) (e) of the 
Motor Vehicles Act. The fixation of 
bus stands was held to be within Sec- 
tion 68 (2) (r) of the Act and the 
power to issue the necessary notifica- 
tion was held to be implied in that 
clause. 


5, Under Section 76 of the 
Motor Vehicles Act the State Govern- 
ment or any authority authorized in 
that behalf by the State Government 
may in consultation with the local 
authority having jurisdiction in the 
area concerned, determine places at 
which motor vehicles may stand either 
indefinitely or for a specified period 
of time, and may determine the places 
at which public service vehicles may 
stop for a longer time than is neces- 
sary for the taking up and setting 
down of passengers. Unlike S. 68 
which confers power on the State Gov- 
arnment alone this section enables the 
State Government to authorize any 
authority to take action under it. As 
is clear from a reading of Section 76, 
it does not deal with a bus stand in 
the sense of a place for taking up and 
setting down of passengers. which is 
dealt with under section 68 (2) (r). 
While Section 358 (7) (m) may enable 
the Municipal Council to regulate or 
prohibit the use of any ground under 
its control it does not enable it to 
compel anybody to use it as halting 
lace etc. much less to prescribe that 
no place other than the one provided 
by the Municipal Council shall be used 
tor setting down and taking up of pas- 
sengers. That can be done only under 
a provision like the one contained in 
section 68 (2) (r) & (s) of the Motor 
Vehicles Act. 
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6. It is interesting to note that 
in this case the respondents as well as 
fhe Municipal Council had stated that 
the District Magistrate had declared 
the Bhopal Municipal Bus Stand as a 
us stand. Power to specify the place 
under Section 68 (2) (r) & (s) vests in 
the State Government. Neither party 
thas been able to show us that there 
is any power in the State Government 
to delegate their power under this sec- 
tion tothe District Magistrate nor have 
we been shown any notification by 
the District Magistrate specifying the 
Bhopal Municipal Bus Stand as one 
under the provisions of Section 68 (2) 
{r) & (s) of the Motor Vehicles Act. 
Apparently both the parties proceeded 
on a misapprehension. If at all the 
District Magistrate had taken any ac- 
tion it could only be under Section 76. 
But that section does not enable him to 
specify places for setting down or 
picking up of passengers as we pointed 
jout earlier. Therefore, we must hold 
{that the Madhya Pradesh High Court 
was in error in holding bye-law 2 
{valid. 

(f Mr. M. C. Chagla, appearing 
for the Municipal Council, made those 
four points: 


(1) There is no compulsion on any 
body to park his bus within the muni- 
cipal limits and that he can park it 
‘outside the municipal limits for the 
purpose of picking up and setting 
‘down passengers. 

(2) That if he parks the bus in the 
municipal bus stand he is using muni- 
cipal land. 


(3) That this is with the permis-- 
sion of the Municipality. 


(4) That for this permission a per- 
mit is issued and a fee is charged. 
The first proposition has only to be 
Stated to be rejected. The person ply- 
ing a motor bus for hire cannot exer- 
ise his trade or profession effective- 
ly if he is not allowed to set down or 
take up passengers within the limits of 
a town. The Municipal Council cannot 
‘do indirectly what it cannot do direct- 
dy. It cannot compel buses to go out- 
side the municipal limits in order to 
set down or pick up passengers. This 
argument is as fallacious as the one 
put forward by Mr. Phadke on behalf 
of the respondent that he had a funda- 
mental right to use the Municipal bus 
stand. Nobody has a fundamental right 
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to use a land belonging to another 
without that person’s permission or 
paying for it if necessary. While the 
Municipal Council has no power to 
compel persons plying motor buses for 
hire to use only the Municipal bus 
stand for the purpose of taking up and 
setting down passengers, there can be 
no objection to its providing a bus 
stand for anybody who chooses to use 
it voluntarily and to such person being 
required to pay for such use. In that 
sense propositions 2 and 3 put forward 
by Mr. Chagla are unexceptionable. If 
for this permission the formality of 
the issue of a permit is followed and 
a fee is charged it cannot be said to 
be objectionable. In that case the 
charges may be such as may be agreed 
upon between the parties, i.e. if the 
Municipality charges a certain rate 
only people who are prepared to pay 
at that rate would resort to that place. 
Nobody can be compelled to go to that 
place. Such a provision is permissible 
not under any provisions of the 
Madhya Pradesh Municipalities Act but 
arises out ofthe right which the Muni- 
cipal Council, like the owner of any 
other property has, to permit people 
to use any property belonging to it 
only on certain conditions. The bye- 
laws compel persons in charge of 
motor buses to use the Municipal bus 
stand, which the Municipality has no 
power to do. Consequently we hold 
bye-law 2 as not valid and with it go 
the other bye-laws. As we have held 
bye-laws not valid we do not consider 
it necessary to deal with the argument 
advanced by Mr. Phadke based on 
Section 6 of the Madhya Pradesh 
Motor Vehicles Taxation Act, 1947. 

8. In the result the appeal is 
dismissed; the appellant will pay the 
respondents’ costs. 

Appeal dismissed, 
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Index Note: — (A) Civil P. C. 
11908), S. 47 — Auction purchaser, 
position of — Decree-holder auction- 
purchaser —- Question of delivery of 
possession is one relating to the exe- 
cution, discharge or satisfaction of the 
decree. (X-Ref: O. 21, R. 95). 

Brief Note: — (A) A decree-hol- 
der purchases the property in execu- 
tion of his decree with the permission 
of the court. There is no reason why 
he should not retain his character ofa 
party to the suit until the delivery of 
possession to him of the property pur- 
chased by him. Having regard to this 
consideration, if any question is rais- 
ed by the judgment-debtor at the 
time of delivery of possession concern- 
ing the nature of the rights purchased 
and if the judgment-debtor offers any 
resistance to delivery of posSession the 
question must be one which relates to 
the execution, discharge and satisfac- 
tion of the decree and arises between 
the parties to the suit. (Para 6) 

As a result of amendment of Sec- 
tion 47, the purchaser at a sale in 
execution of a decree, whether he is 
the decree-holder or not, is unques- 
tionably a party to the suit for the 
purpose of Section 47. Having regard 
to this, all questions arising between 
the auction-purchaser and the judg- 
ment-debtor must be determined by 
the executing court ana not by a sepa- 
rate suit. Judgment of G. K. Mitter, J. 
of Calcutta H. C., Affirmed; (1892) 19 
Ind App 166 (PC) and AIR 1917 PC 
121, Rel. on; AIR 1926 Cal 798 (FB), 
Approved; Contrary view represented 
by AIR 1944 Lah 402 (FB) Overruled; 
Mulla’s Civil P.C. 13th Edition Ref. 

(Para 8) 


Cases Referred: Chronological Paras 
AIR 1944 Lah 402=ILR (1945) 
26 Lah 252 (FB), Ram Singh 
Gopal Singh v. Abdullah Habi- 
bullah 2, 4 
AIR 1926 Cal 798=ILR 53 Cal 
781 (FB), Kailash Chandra 
Tarafdar v. Gopal Chandra 2, 3, 9 
AIR 1917 PC 121=45 Ind App 54, 
_ Ganapathy v. Krishnamachariar 6 
(1892) 19 Ind App 166=ILR 19 
Cal 683 (PC), Prosunno Coomar 
Sanyal v. Kasidas Sanyal 3 
The Judgment of the Court was 
delivered by 


MUKHERJEA, J.:— This appeal 
by certificate from a judgment of the 
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Calcutta High Court raises an impor- 
tant question as to whether after an `’ 
auction sale in execution of a decree a 
decree-holder auction-purchaser can 
move the executing court for delivery 
of vacant possession of an immovable 
property or whether he has to file a 
separate suit to get that possession. 
The short facts of the case are as fol- 
lows. In May 1956 one Debidutt Bhag~ 
wati Prasad obtained a money decree 
against Harnandrai Badridas. In Janu- 
ary 1958 Mr. S. Tibrewal, a member of 
the Calcutta Bar was appointed Recei- 
ver in an insolvency proceeding against 
one Durga Prasad Goinka, a partner 
of the defendant firm in respect of 
premises No. 99 and 128 Cotton Street, 
Calcutta for the purpose of selling 
those properties. On 3 April 1958 Mr. 
Tibrewal was also appointed receiver 
in execution of the decree obtained by 
Debidutt Bhagwati Prasad for the sale 
of the two premises. On 26 April 1958 
the properties were put up to sale by 
auction and one Kanta Prosad Chota- 
ria was declared the purchaser of pre~ 
mises No. 128, Cotton Street for Rupees 
52,000/-. Kanta Prosad made a deposit 
of Rs. 13,000/- as earnest money. There 
were, it appears, various proceedings 
after this at the end of which, on 19 
May 1964, there was an order direct- 
ing the receiver to complete the sale 
within one month from that date and 
Kanta Prosad was directed to pay the 
balance of the purchase money within 
that time. The receiver was directed to 
execute and register a conveyance on 
behalf of the judgment-debzors who 
were the owners of premises No. 128, 
Cotton Street in case they refused to 
register the same. The purchaser was 
by the same order directed to pay in- 
terest on the balance of the purchase 
money from 13 June 1963 to 19 March 
1964 in default whereof there was an 
order not to execute the conveyance. 
On 17 June 1964 the receiver executed 
the conveyance on behalf of the judg- 
ment-debtor and the insolvent. On 19 
June 1964 the purchaser through his 
attorney requested the receiver to 
make over possession of premises 
No. 128, Cotton Street. On 23 July 1964 
the receiver was further requested by 
the attorney to make over possession 
of the premises by the issue of letters 
of attornment addressed to each tenant. 
in respect of portions which were te- 
nanted and to make over vacant pos- 
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session of that portion of the premises 
which was in the occupation of the 
judgment-debtor to the purchaser. On 
17 November 1964 an application was 
made praying inter alia for an order 
upon the judgment-debtor to deliver 
vacant possession of the premises in 
their occupation to the receiver and 
also a direction to the receiver to deli- 
ver vacant possession of the same to 
the purchaser. In due course, the court 
made an order in terms of that prayer. 
On appeal against that order in the ap- 
pellate court the original order was 
confirmed. Hence this present appeal. 

2. The main contention of the 
appellant before the appellate court as 
well as before us is that as soon as a 
receiver in execution has executed a 
conveyance in favour of an auction 
purchaser the decree stands satisfied 
and there is an end of the execution 
proceedings so that the question of the 
auction-purchaser getting possession of 
the property is a matter which has 
nothing to do with the execution, dis- 
charge or Satisfaction of the decree. 
Such a question does not fall to be de- 
termined by the executing court but 
can be decided only in a separate suit. 
The question that has been raised by 
the appellant is one which has formed 
the subject matter of a long series of 
decisions which unfortunately have 
followed two divergent streams. There 
is on the one hand a Full Bench deci- 
sion of the Calcutta High Court in 
Kailash Chandra Tarafdar v. Gopal 
Chandra Poddar, ILR 53 Cal 781 = 
(AIR 1926 Cal 798 FB) followed by 
the Madras High Court while on the 
other hand there is the decision of the 
Lahore High Court in Ram Singh 
Gopal Singh v. Abdullah Habibullah, 
ILR (1945) 26 Lah 252=(AIR 1944 
Lah 402 FB) which has been followed 
in various Full Bench decisions by the 
Allahabad High Court and also by the 
Patna High Court and the Bombay 
High Court. In the present case, the 
Calcutta High Court has followed, as 
indeed they were bound to follow, the 
Full Bench decision in Kailash Chandra 
Tarafdar’s case ILR 53 Cal 781 = 
(AIR 1926 Cal 798 FB). G. K. Mitter 
J. who delivered the judgment of the 
appellate court after referring to the 
various conflicting decisions of diffe- 
rent High Courts in India on this 
question makes the following observa- 
tion: 
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“It is somewhat surprising that in 
spite of great divergence of opinion 
among the different High Courts the 
matter has not reached the Supreme- 
Court as yet and one can only hope 
that it will do so at an early date so 
that the question can be resolved once 
for all.” 


3. In Kailash Chandra Taraf- 
dar’s case, ILR 53 Cal 781 = (AIR. 
1926 Cal 798 FB) the auction purchaser 
who was also the decree-holder had: 
made an application for delivery of 
possession under O. XXI R. 95 of the 
Code of Civil Procedure. The execut- 
ing court held that he was only en- 
titled to possession under R. 96 that 
is, through a tenant in possession. 
Upon an appeal by the decree-holder 
auction-purchaser the appeal was resis- 
ted mainly on the contention that no 
appeal lay. The lower appellate court 
allowed the appeal and ordered the 
auction-purchaser to be put into khas. 
possession under R. 95. Upon appeal 
by the judgment-debtor to the High 
Court, the principal contention of the 
judgment-debtor was that no appeal 
lay to the District Court. The Divi- 
sion Bench who heard the appeal re- 
ferred the case to the Full Bench on 
account of certain conflicting decisions 
in the High Court of Calcutta. While 
making the order of reference the 
Division Bench held that no appeal 
lay before the District Court because: 
the matter did not come within R. 97 
on two grounds, namely (i) because it 
was not a question arising between the: 
parties to the Suit and (ii) it was not @ 
matter relating to the execution, dis- 
charge or satisfaction of the decree. 
Chatterjee, Acting C. J. delivering the 
judgment on behalf of himself and’ 
four other learned Judges answered 
the question as to whether a decree- 
holder auction purchaser is a party to- 
the suit. in the affirmative. Relying 
among others on the observation of 
the Judicial Committee in the case of 
Prosunno Coomar Sanyal v. Kalidas 
Sanyal, (1892) ILR 19 Ind App 166- 
(PC) the learned Acting Chief Justice 
put a wide and liberal construction on 
Section 47 of the Code of Civil Pro- 
cedure and decided that the decree- 
holder was undoubtedly a party to the 
suit and did not lose that status after 
the sale. As for the second question, 
his Lordship held that the weight of 
authority was in favour of the view 
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that where an auction-purchaser is 
the decree-holder, any question relat- 
ing‘to delivery of possession is a ques- 
tion relating to the “execution, dis- 
charge or satisfaction of the decree” 
within the meaning of Section 47. 


4. In ILR (1945) 26 Lah 252= 
{AIR 1944 Lah 402 (FB)) the Lahore 
High Court came to an entirely con- 
trary decision. According to the 
Lahore High Court, Section 47 of the 
‘Code of Civil Procedure does not apply 
to an order passed on an application 
under O. XXI, R. 95 by an auction- 
purchaser who was also the decree- 
holder. This view which is sup- 
ported by a stream of decisions of the 
High Courts of Allahabad, Patna, 
Bombay and Rangoon makes no dis- 
tinction between a decree-holder pur- 
‘chaser anda stranger purchaser. In 
the case of a decree-holder purchaser 
it is, according to this view, a mere 
accident that the purchaser was also 
a party before the auction sale and 
that advantageous factor should not 
therefore have the effect of making 
his position better or worse than that 
of a purchaser who had been a stran- 
ger in the suit. Further, according to 
this view, aS soon as a judgment debt- 
or’s property is sold in auction and 
the decretal amount realised by the 
decree-holder, the decree stands satis- 
fied and after that stage there can be 
mo scope for any question arising as 
to the execution, discharge or satisfac- 
tion of the decree. The question whe- 
ther the auction purchaser gets posses- 
sion of the property is a matter which 
has nothing to do with the question 
of satisfaction of the decree. 


5. As we have already said, 
the appellant relied on the Full Bench 
decision of the Lahore High Court. We 
have carefully gone through the vari- 
ous decisions cited before us and we 
find ourselves in agreement with the 
opinion of the Full Bench of the Cal- 
cutta High Court in Kailash Taraf- 
dar’s case, ILR 53 Cal 781=(AIR 1926 
Cal 798 (FB)). If a confirmation of the 
sale would finally terminate all ques- 
tions as to execution of the decree it 
is difficult to appreciate why the legis- 
lature would frame such rules as 
Rules 95 to 102 under Order XXI of 
the Code of Civil Procedure. We are 
in respectful agreement with G. K. 
Mitter J., that the legislature must 
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have thought that the duty of the 
executing Court should not end with 
the confirmation of the sale and it is 
because the legislature thought “that 
the auction purchaser should have the 
right of applying for possession under 
the provisions of Rule 95 and Rule 96 
that proceedings for obtaining posses- 
sion were included in the catena of 
rules relating to the execution of the 
decree.” 


G. section 47 in our view 
should be construed liberally. As far 
back in 1892 (1892) 19 Ind App 166 
(PC) the Privy Council spoke 
strongly in favour of putting a 
liberal construction on Section 244 of 
the Code of Civil Procedure of 1882 
which corresponded to present Sec. 47 
of the Code of 1908. The Privy Coun- 
cil reiterated this in Ganapathy v. 
Krishnamachariar, 45 Ind App 54 = 
(AIR 1917 PC 121). If a liberal con- 
struction be put upon Section 47 it is 
difficult to understand why a decree- 
holder who has been a party to the 
decree will shed his character as such 
party merely upon purchasing the 
property at the execution sale. After 
all, a decree-holder purchases the pro- 
perty in execution of his decree with 
the permission of the Court. There is 
no reason why he should not retain 
his character of a party to the sult 
until the delivery of possession to him 
of the. property purchased by him. 
Having regard to this consideration, if 
any question is raised by the judg- 
ment-debtor at the time of delivery 
of possession concerning the nature of 
the rights purchased and if the judg- 
ment-debtor offers any resistance to 
delivery of possession the question 
must be one which in our view re- 
lates to the execution, discharge and 
satisfaction of the decree and arises 
between the parties to the suit. 


7. Speaknig of the two con- 
flicting views on this section the learn- 
ed commentator of the 13th Edition 
of Sir Dinshaw Mulla’s Code of Civil 
Procedure makes the following obser- 
vation: 


“The cases in which it has been 
held that an auction purchaser even if 
he is the decree-holder is not a party 
to the suit, require reconsideration in 
view of the ruling of the Judicial 
Committee that such an auction pur- 
chaser is a party to the suit.” 
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The decision of the Judicial Commit- 
tee which the learned commentator 
had in mind is that of Ganapathy v. 
Krishnamachariar, 45 Ind App 54 = 
(AIR 1917 PC 121). 


8. It is important to remember 


that after the decision of the Privy 
Council in Ganapathy’s case, 45 Ind 
App 54 = (AIR 1917 PC 121) there 


has been an amendment of Section 47 
as a result of which the purchaser at 
a sale in execution of a decree, whe- 
ther he is the decree-holder or not, is 
unquestionably a party to the suit for 
the purpose of Section 47. Having re- 
gard to this, all questions arising be- 
tween the auction-purchaser and the 
judgment-debtor must in our view be 
determined by the executing Court 
and not by a separate suit. 


9. In view of the foregoing 
.considerations we have no hesitation 
in upholding the view taken by the 
Calcutta High Court. In the circums- 
tances we dismiss the appeal with 
costs. - 

Appeal dismissed. 


Ma 


AIR 1973 SUPREME COURT 2427 
(V 60 C 425) 


(From: Punjab and Haryana) 
K. K. MATHEW AND I. D. DUA, JJ. 


Jagdev Singh and another, Ap- 
pellants v. State of Punjab, Respon- 
dent. 


Criminal Appeal No. 82 of 1973, 
D/~ 24-4-1973. 

Index Note:— (A) Constitution of 
India, Article 136 — Scope of appeal 
by special leave restricted to consi- 
deration of applicability of Probation 
of Offenders Act while granting leave, 
whether can be enlarged. 

Brief Note:— (A) While granting 
special leave for appeal the scope of 
the appeal was limited after consider- 
ing the whole case to the applicability 
of the Probation of Offenders Act to 
the case, the scope of the appeal will 
be confined to the limitations specified 
in the order granting special leave and 
will not be enlarged for considering 
the correctness of the conviction for 
the particular offence. (Paras 5, 6) 

The Judgment of the Court was 
delivered by 
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Jagdev Singh v: State of Punjab (Dua J.) 
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DUA, J.:— In this appeal, special 
leave was granted by this Court limit- 
ed to the question whether the Pro- 
bation of Offenders Act (No. XX of 
1958), hereinafter called the Act, 
applies to this case. The appeal was 
directed on April 3, 1973 to be heard 
on special leave paper book with such 
additional document as the parties may 
wish to file from the record. 


2. The two appellants, Jag- 
dev Singh and  Jagrup Singh, 
who are real brothers, along 


with Mohinder Singh and Karnail 
Singh were tried in the court of the 
Additional Sessions Judge, Sangrur for 
an offence under S. 307 read with 
5. 34, I. P.C., for a murderous assault 
on Nand Singh (P. W. 6), in furtherance 
of the common intention of all of 
them, in village Lehal Khurd. Jagdev 
Singh and Mohinder Singh accused 
were convicted under Section 307, 
I. P. C. and sentenced to rigorous im- 
prisonment for 7 years each, whereas 
Jagrup and Karnail Singh were con- 
victed under Section 307 read with 
section 34, I. P. C. and sentenced te 
rigorous imprisonment for 4 years 
each. 

3. The High Court of Punjab 
and Haryana on appeal converted 
Mohinder Singh’s conviction into one 
under Section 326, I. P. C. and reduc- 
ed his sentence of imprisonment to a 
period of two years rigorous imprison- 
ment and also impoSed a fine of 
Rs. 300/-. In default of payment of 
fine, he was directed to undergo fur- 
ther rigorous imprisonment for three 
months. Jagrup Singh’s conviction 
was also converted into one under 
Sections 326/34, I. P. C. and his sen- 
tence of imprisonment was also reduc- 
ed to rigorous imprisonment for one 
year along with a fine of Rs. 300/-. In 
default of payment of fine, he was 
also ordered to serve further rigorous 
imprisonment for three months. The 
sentence imposed on Karnail Singh 
was reduced to that already under- 
gone. Jagdev Singh, who gave his age 
as 18 years, but whom the learned Ad- 
ditional Sessions Judge considered 
from appearance to be 21/22 years old, 
had, in the opinion of the High Court, 
been, perhaps, persuaded by his elder 
brother Jagrup Singh to participate 
in the crime. His conviction was also 
in the circumstances converted into 
one under Section 326, I. P. C. and 
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the sentence reduced to rigorous im- 
prisonment for six months. 


4, Now, both Sections 4 and 
6 of the Act clearly provide that the 
benefit of these sections is not avail- 
able to persons found guilty of an 
offence punishable with imprisonment 
for life. This Act is intended to carry 
out the object of keeping away from 
the unhealthy atmosphere of jail life 
where normally one has to mix with 
hardened criminals, those found guilty 
of the commission of comparatively 
less serious offences, by providing for 
dealing with them more leniently, 
with a view to their reformation, 
under Sections 3, 4 or 6 of the Act as 
the case may be. An offence punish- 
able under Section 326, I. P. C. or 
under Sections 326/34, I. P. C. is indis- 
putably punishable with imprison- 
ment for life. The benefit of the Act 
on the plain language of Ss. 4 and 6 
is thus not available to the present 
appellants. 


5. Mr. Mahajan has, however, 
contended that the nature of the in- 
juries proved to have been inflicted 
by the two appellants does not attract 
Section 326, I. P. C. This, in our 
opinion, is not open to the learned 
counsel to contend because special 
leave was granted by this Court limit- 
ed only to the question whether the 
Act could be applied to this case. The 
merits of the appellants’ conviction are 
not, therefore, open to argument. The 
counsel has, however, contended that 
the whole case should be considered 
to be open for consideration by this 
Court, the restricted special leave not- 
withstanding, because the discretionary 
power of this Court under Art. 135 of 
the Constitution is intended to be 
exercised to set right grave injustice 
and if a case for such interference is 
made out even at this stage, the limi- 
tation imposed while granting special 
leave should not be held as a bar to 
the power of this Court to set right 
such grave injustice. This submission, 
however attractive prima facie as an 
appeal to this Court to set right grave 
injustice, is misconceived and difficult 
to accept. While granting special 
leave this Court considered the whole 
case and came to the conclusion that 
in the interest of justice only the ap- 
plicability of the Act required exa- 
mination. On no sound principle can 


A.L R. 


this Court now ignore the limited 
scope of the special leave as granted. 
The scope of the appeal must be con- 
fined within the limitation specified in 
the order granting special leave. 


6. Mr. Mahajan, in order to 
get over this hurdle, prayed that he 
may be permitted to apply for review 
of the order dated April 3, 1973 so as 
to have the limitation placed on the 
scope of this appeal removed. Accord- 
ing to him the evidence on the record 
does not make out a case punishable 
under Section 326 or Ss. 326/34, 
I. P. C. The evidence in this case, 
according to the learned counsel, has 
been misread. Assuming this submis- 
sion is correct, in our view the order 
dated April 3, 1973 must be consider- 
ed to be final and not open to re- 
consideration on a point which was 
open at the time of the argument on 
the special leave application. There is 
no new discovery of any fact which 
would justify re-examination of the 
order passed on April 3, 1973. The 
appellants’ conviction as held by the 
High Court on an appraisal of the 
evidence must be considered to be 
conclusive and binding on this Court 
in the present appeal. Once that con- 
clusion is held final and not open to 
challenge, no other question arises and 
the appeal must fail. 


7. On the view that we have 
taken; it is unnecessary to decide whe- 
ther, on the facts and circumstances 
of this case, the appellant should be 
permitted to raise the question of the 
benefit of the Act for the first time in 
this Court. No doubt, in spacial cir- 
cumstances where the relevant material 
relating to the circumstances in which 
an offence is committed is on the re- 
cord, this Court may justifiably grant 
such benefit to an appellant while 
finding him guilty but in the absence 
of such material, this Court may well 
disallow such a prayer to be made 
for the first time on appeal by special 
leave. More so when the question of 
the appellants’ guilt is not open for 
consideration. 


8. The Act 


cable to this case, 
and is dismissed. 


being not appli- 
this appeal fails 


Appeal dismissed. 
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Index Note:— (A) Companies Act 
{1956), Section 220 (3) — Failure to 
file copies of balance sheet and profit 
and loss account with Registrar — 
Punishment -—— Omission to call a 
general body meeting — Liability of 
the person responsible. 

Brief Note:— (A) Under Sec. 134 
of the 1913 Act (Section 220 of 1956 
Act) the obligation to send a copy of 
the balance-sheet and profit and loss 
account is dependent completely on 
its being laid before a general meet- 
ing. Wilful omission to call a general 
body meeting and to lay the balance- 
sheet and profit and loss account be- 
fore it although may expose the direc- 
tors to punishment under Sections 76 
and 133, no offence can be said to 
have been committed under Sec. 134. 
AIR 1970 Andh Pra 70, Affirmed. 

(Para 7) 

The principle accepted in AIR 1961 
SC 186 that a company or its direc- 
tors in a prosecution under Section 32 
and Section 133 cannot in defence to 
such prosecution rely upon their own 
failure to call the general body meet- 
ing, does not apply to a prosecution 
under Section 134 of the Act. The 
words of Section 134 are very clear 
and there is a very clear distinction 
between Sections 32 and 133 on the 
one hand and Section 134 on the 
other. Case law discussed. (Para 7) 


Index Note:— (B) Interpretation 
of Statutes — Penal provisions — In- 
terpretation. 


Brief Note:— (B) In interpreting 
a penal provision it is not permissible 
to give an extended meaning to the 
plain words of the Section on the 
ground that a principle recognised in 
respect of certain other provisions of 
law requires that this section should 
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State of A. P. v. A. P. Potteries 
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be interpreted in the same way. 
(Para 7) 


Cases Referred: Chronological Paras 


1972 Tax LR 2264 = ILR (1972) 
Cut 373, Vulcan Industries (P) 
Ltd. v. Registrar of Companies 
Orissa 4 
AIR 1969 Cal 132 = (1969) 39 
Com Cas 150, Gopal Khaitan 
v. State 4 
AIR 1969 Orissa 234 = 39 Com 
Cas 990, Registrar of Companies 
v. H. Misra 
AIR 1968 Pat 445 = 40 Com Cas 
17 = 1968 Cri LJ 1443, State 
v. Linkers (P) Ltd. 4 
(1967) 2 Com LJ 92 = (1966) 36 
Com Cas 585 (All), Ramchandra 
and Sons (P) Ltd. v. State 4 


AIR 1966 Mad 415 = 1966 Cri 
LJ 1279, P. S5. N. S. A. Chettiar 
and Co. v. Registrar of Com- 
panies 4 
(1964) 34 Com Cas 160 = 1964-1 
Mad LJ 158, India Nutriments 
Ltd. v. Registrar of Companies 
Madras 4 
AIR 1963 Raj 134 = 1963 (2) 
Cri LJ 48, State v. Tonk Calico 
Printers (P.) Ltd. 4 
(1962) 32 Com Cas 1143 (Cal), 
Dulal Chandra v. State of West 
Bengal 4 
AIR 1961 SC 186 = (1961) 1 
SCR’ 801 = 1961 (1) Cri LJ 319, 
State of Bombay v. Bandhan 
Ram Bhandani 2, 7, 8 


1961 Ker LJ 490 = 1961 Ker LT 
382, Registrar of Companies v. 
Gopala Pillai 

AIR 1952 Mad 800 = 1953 Cri 
LJ 19, In re G. Appayya 

AIR 1948 Bom 357 = ILR (1948) 
Bom 86 = 49 Cri LJ 515, Em- 
peror v. Pioneer Clay and In- 
dustrial Works Ltd. 3, 8 

AIR 1948 Cal 42 = 48 Cri LJ 
236, Bhagirath v. Emperor 

AIR 1937 Mad 341 = 38 Cri LJ 
695, In re Narasimha Rao 

(1935) 39 Cal WN 1152, Ballav 
Dass v. Mohan Lal Sadhu 

AIR 1917 Cal 1 = ILR 45 Cal 
486 = 18 Cri LJ 787, Debendra 
Nath Das Gupta v. Registrar of 
Joint Stock Companies 

(1911) 1 KB 588 = 80 LJ KB 
396, Park v. Lawton 3, 8 

33 LT 690, 
3 


Ha 


an 


(1875) 45 LJ MC 41 = 
Edmonds v. Foster 


2430 S. C. [Prs. 1-4] State of A. P. v. A. P. Potteries (Alagiriswami J.) 


(1875) 10 QB 329 = 44 LJ MC 
81, Gibson v. Barton 


The Judgment of the Court was 
delivered by. 


ALAGIRISWAMI, J.:— This is an 
appeal against the judgment of the 
Full Bench of the Andhra Pradesh 
High Court reported in AIR 1970 
Andh Pra 70. It arises out of a com- 
plaint filed against the lst respondent 
company and its directors for failure 
to file with the Registrar of Com- 
panies on or before 30-10-1967 the 
balance-sheet and profit and loss ac- 
count of the company as required 
under Section 220 (1) of the Com- 
panies Act, 1956, which is punishable 
under sub-section (3) of that section. 
Admittedly no general body meeting 
had been held and, therefore, the 
balance-sheet and profit and loss ac- 
count had not been laid before a 
general body meeting nor could it be 
so laid. 


2. The Full Bench  speaknig 
through Jaganmohan Reddy, C. J., as 
our learned brother then was, held 
that if no balance-sheet is laid before 
a general body, there can be no ques- 
tion of that balance-sheet not being 
adopted nor of complying with the 
requirements of Section 220 and 
though wilful omission to call a 
general body meeting and to lay the 
balance-sheet and profit and loss ac- 
count before it may expose the person 
responsible to punishment under other 
provisions of the Act, it certainly does 
not make him liable under the provi- 
sions of Section 134 (2) of the Com- 
panies Act, 1913 or Section 220 of the 
Companies Act, 1956. In this the 
Bench was taking a view contrary to 
that of most of the High Courts after 
the decision of this Court in State of 
Bombay v. Bandhan Ram Bhandani, 
(1961) 1 SCR 801 = (AIR 1961 SC 
186). In that case this Court had 
taken the view that a person charg- 
ed with an offence cannot rely on his 
default as an answer to the charge and 
so, if he was responsible for not call- 
ing the general meeting, he cannot be 
heard to say in defence to the charges 
brought against him that because the 
general meeting had not been called, 
the balance-sheet and profit and loss 
account could not be laid before it. In 
‘that case the directors of a company 
were prosecuted under Sections 32 (5) 


ALR. 


and 133 (3) of the Companies Act, 
1913, for breaches of Sections 32 and 
131 ofthat Act, for having knowingly 
and wilfully authorised the failure to 
file the summary of share capital for 
the year 1953 and being knowingly 
and wilfully parties to the failure to 
lay before the company in general 
meeting the balance-sheet and profit 
and loss account as at March 31, 1953. 


3. The Bombay High Court, 
however, following its earlier decision 
in Emperor v. Pioneer Clay and In- 
dustrial Works Ltd., ILR (1948) Bom 
86 = (AIR 1948 Bom 357) had upheld 
the acquittal of the directors by the 
Presidency Magistrate. Referring to 
the decision of the Bombay High 
Court in that case this Court pointed 
out that that decision turned on Sec- 
tion 134 of the Companies Act, 1913 
the language of which was to a cer- 
tain extent different from the langu- 
age used in Sections 32 and 131 and 
refrained from going into the question 
whether the difference in language in 
section 134 on the one hand and Sec- 
tions 32 and 131 on the other made 
any difference to the decision of the 
case. After referring to the decisions 
in Gibson v. Barton, (1875) 10 QB 
329; Edmonds v. Foster, (1875) 45 LJ 
MC 41 and Park v. Lawton, (1911) 1 
KB 588, where it was heid that a 
person charged with an offence could 
not rely on his own default as an 
answer to the charge, and so, if the 
person charged .was responsible for 
not calling the general meeting, he 
cannot be heard to say in defence to 
the charge that the general meeting 
had not been called, and that the 
company and its officers were bound’ 
to perform the condition precedent if 
they could do that, in order that they 
might perform their duty, this Court 
considered that as the correct view to 
take. 


4. ° As we have noticed, this 
Court was not dealing there with the 
provisions of Section 134 of 1913 Act 
which corresponds to Section 220 of 
the 1956 Act. That question now 
directly arises for decision in this 
case. As we said earlier, most of the- 
High Courts which have _ considered’ 
this question after the decision of this 
Court have proceeded on the basis 
that the decision necessarily led to the- 
conclusion that even in a prosecution: 
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under Section 134 of the 1913 Act 
{corresponding to Section 220 of the 
1956 Act) the company and its direc- 
tors could not rely upon their failure 
to call the general body meeting as e 
defence to the prosecution. Under this 
category fall the decisions in Dulal 
Chandra v. State of West Bengal, 
(1962) 32 Com Cas 1143 (Cal) and 
Gopal Khaitan v. State, (1969) 39 Com 
Cas 150 = (AIR 1969 Cal 132) of the 
Calcutta High Court, Ramachandra 
and Sons (P.) Ltd. v. State, (1967) 2 
Com LJ 92 = (1966) 36 Com Cas 585 
(All) of the Allahabad High Court, 
State v. T. C. Printers (P.) Ltd., AIR 
1963 Raj 134 of the Rajasthan High 
Court, India Nutriments Ltd. v. Re- 
gistrar of Companies, (1964) 34 Com 
Cas 160 (Mad) and P. 8. N. S., A. 
Chettiar and Company v. Registrar of 
Companies, AIR 1966 Mad 415 of the 
Madras High Court. The Orissa High 
Court had taken a simliar view in 
Registrar of Companies v. H. Misra, 
AIR 1969 Orissa 234, but in a later 
decision in Vulcan Industries (P.) Ltd. 
v. Registrar of Companies, Orissa, ILR 
(1972) Cut 373 = (1972 Tax LR 2264) 
it has taken a contrary view and fol- 
lowed the decision of the Andhra Pra- 
desh High Court in the judgment 
under appeal. That decision is also 
pending in appeal before this Court. 
The Patna High Court in State v. 
Linkers Private Ltd., AIR 1968 Pat 
445 = 40 Com Cas 17 and the Kerala 
High Court in Registrar of Companies 
v. Gopala Pillai, 1961 Ker LJ 490, 
have also taken a similar view. 


5. We may now refer to some 
of the earlier decisions on this point. 
The earliest decision is the one in De- 
bendra Nath Das Gupta v. Registrar 
of Joint Stock Companies, ILR 45 Cal 
486 = (AIR 1917 Cal 1). In that case 
the principle laid down in (1911) 1 KB 
588 was applied and it was held 
that it is not open to the petitioner to 
plead in answer to a charge under 
Section 134 his prior default in res- 
pect of the calling of the prescribed 
general meeting and of placing before 
the company at such meeting a duly 
prepared and audited balance-sheet. 
The decision in Ballav Dass v. Mohan 
Lal Sadhu, (1935) 39 Cal WN 1152, 
did not refer to the wording of the 
section but merely stated that the 
provisions of Section 134 were net 
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complied with. The same Court in 
Bhagirath v. Emperor, AIR 1948 Cal 
42, took the same view. In re Nara- 
simha Rao, AIR 1937 Mad 341 a 
learned Single Judge of the Madras. 
High Court took the view that the 
same persons cannot be charged in. 
respect of the same years with offen- 
ces punishable both under Sections 131 
and 134, Companies Act because Sec- 
tion 134 clearly contemplates the 
sending of a copy of the balance-sheet 
only after it has been placed before 
the company ata general meeting. 
under Section 131 and that where in 
a case there is no such placing of the 
balance-sheet before the company at 
a general meeting, the offence under 
section 134 cannot be committed. In 
re Appayya, AIR 1952 Mad 800, a 
view contrary to the one taken earlier 
by a Judge of that High Court was 
taken. 


6. We may now set out the 
reasoning which weighed with the 
Andhra Pradesh High Court in the 
decision under appeal: 

“The reference to Section 210 by 
the use of the word “aforesaid” and 
the emphasis indicated by the words 
“were so laid” make the filing of 
copies of those balance-sheets and the. 
profit and loss accounts which are 
laid before the general body meeting 
an essential prerequisite. If no general 
body meeting is held, it is obvious 
that no copies of the balance-sheet 
and profit and loss account can be fil- 
ed even though the default may be 
wilful. Both under Section 134 of 
the old Companies Act and S. 220 of 
the Act, the laying of the balance- 
sheet and the profit and loss account 
before an annual general meeting is. 
a condition precedent to the require- 
ment that copies of such documents so. 
laid should be filed before the Regis- 
trar. The intention is made further 
clear by the provision under sub-sec~ 
tion (2) of the respective sections of 
both the Acts that if the balance~sheet 
is not adopted at the general meeting. 
before which it is laid, a statement 
of that fact and of the reasons there- 
for have to be annexed to the balance- 
sheet and to the copies thereof re~ 
quired to be filed withthe Registrar. 
If no balance-sheet is laid before œ 
general body, there can be no question 
ef that balance-sheet not being adopted 
nor of complying with the requirements 
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of the sub-section (2) of Section 134 of 
the old Companies Act or Section 220 
ofthe Act as the case may be, while 
wilful omission to call a general body 
meeting and omit to lay the balance- 
sheet and profit and loss account be- 
fore it may expose the person res- 
ponsible to punishment under other 
provisions of the Act, it certainly does 
not make him liable under aforesaid 
provisions. The punishment under 
these sections is for default in filing 
copies of the balance-sheet or the pro- 
fit and loss account which are laid þe- 
fore a general body and for not send- 
ing a statement of the fact that the 
jpalance-sheet was not adopted. It may 
be that copies of the balance-sheet so 
laid before the general body may have 
been forwarded under sub-section (1) 
of Section 134 of the oid Companies 
Act or sub-section (1) of Section 220 
of the Act but nonetheless if the re- 
quirements of sub-section (2) of the 
respective sections have not been com- 
plied with even then, the persons con- 
cerned would be liable for punishment 
for that default. 

In our view, these provisions un- 
wmistakably indicate, as we said earlier, 
that the holding of the annual ganeral 
meeting and the laying before it of 
the balance-sheet and the profit and 
foss account is a sine qua non for fil- 
ing of the copies thereof before the 
Registrar. If no general body meeting 
is held, the persons concerned cannot 
be said to have committed a default 
in complying with those provisions.” 


7. In this state of difference of 
‘pinion among the various High Courts 
and the absence of a decision of this 
Court on Section 134 this appeal has 
‘been filed. Though the respondent 
savas not represented before this Court 
the learned Addl. Solicitor General 
who appeared for the State of Andhra 
Pradesh and the learned Solicitor 
General who appeared for the Advo- 
ate General of Andhra Pradesh fairly 
placed before this Court all the deci- 
sions for and against, which we have 
already referred to, and also placed 
before us all the relevant considera- 
{tions. It was urged before us that the 
principle accepted by this Court in 
1(1961) 1 SCR 801=(AIR 1961 SC 186) 
(supra) that a company or its direc- 
itors in a prosecution under Section 32 
land Section 133 of the 1913 Act could 
dnot in defence to such prosecution 





rely upon their own failure to call the! 
general body meeting, applies with 
equal force to a prosecution under 
Section 134 of the Act. But it appears 


to us that there is a very clear distin- 
ction between Sections 32 and 133 on 
the one hand and Section 134 on the 
other. Section 32 relates to the pre- 
paration of a list of members of the 
company and of persons who have 
ceased to be members as well as a sum- 
mary, and also provides that it shall 
be completed within 21 days after the 
day of the first or only ordinary gene- 
ral meeting in the year. It also pro- 
vides that the company shall forth- 
with file with the registrar a copy of 
the list and summary, and any default 
in complying with the requirements 
of the Section is made punishable. 
Under Section 131 the laying of a ba- 
lance-sheet and profit and loss account 
before the company in the general 
meeting is made obligatory. Under 
section 133 the failure to comply with 
Section 131 is made punishable. But 
section 134 lays down that after ba- 
lance-sheet and profit and loss account 
or the income and expenditure account, 
as the case may be, have been laid be- 
fore the company at the general meet- 
ing three copies thereof shail be filed 
with the registrar, and a failure to do 
so is made punishable under sub-sec- 
tion (4) of that section. The difference 
in language is very clear and pointed. 
The responsibility of sending three 
copies of the balance-sheet and profit 
and loss account or the income and 
expenditure account, as the case may 
be, arises only after they have been 
laid before the company at the general 
meeting. Without so laying copies could 
not be sent to the Registrar and even 
if they are sent it would not be a com- 
pliance with the provisions of the sec- 
tion. It is possible to conceive of the 
law providing that the balance-sheet 
and profit and loss account shall be 
sent to the registrar even without the 
necessity of their being laid before the 
general body meeting of the company. 
In that case any failure to do so would 
be punishable and the question whe- 
ther a general body meeting had been 
held and the balance-sheet and profit 
and loss account have been laid before 
it will not arise. Therefore the condi- 
tion precedent or the essential prere- 
quisite of the balance-sheet and the 
profit and loss account being laid be- 
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fore the general meeting of the com- 
pany not being fulfilled, the require- 
ment of Section 134 cannot be compli- 
ed with. While the appeal to a ques- 
tion of principle might be attractive 
we cannot ignore the clear words of 
the section. Where the words of the 
section are very clear it is unnecessary 
to consider whether it embodies any 
principle and whether that principle 
is consistent with the principle as em- 
bodied in certain other sections which 
are differently worded. In interpreting 
a penal provision it is not permissible 
to give an extended meaning to the 
plain words of the section on the 
ground that a principle recognised in 
respect of certain other provisions of 
law requires that this section should 
be interpreted in the same way. 


8. We may also point out that 
in (1911) 1 KB 588 (supra) the prin- 
ciple laid down which has been adopted 


in this Court’s decision in (1961) 1 
SCR 801 = (AIR 1961 SC 186) 
(supra) it is realised that there 


might be circumstances where the 
principle laid down in that decision 


will not apply. The court there ob- 


served: 


“If it were the case that every- 
thing required to be inserted in the 
list was dependent on the fact of the 
general meeting having been held, it 
might perhaps have been contended 
with some force that it is impossible 
to calculate a continuing penalty from 
a day which has never come into exis- 
tence; but when one sees that S. 26 
requires a number of most important 
matters to be included in the list of 


members which are entirely indepen- 


dent of the holding of a general meet- 
ing, this very much weakens the con- 


tention that no list need be compiled 
if, owing to the failure to hold a gene- 
ral meeting, it is impossible to say 
what day is the fourteenth day there- 
after.” 


This observation may provide no de- 
fence to a prosecution under 58. 133 
but it might well do so in a prosecu- 
tion under Section 134. This was what 
the learned Solicitor General was fair 
enough to point out with regard to the 
difficulty of working out the daily 
penalty under Section 162 after the 
thirtieth day mentioned in Section 220 
(1) of the 1956 Act. He pointed out 
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that where no meeting has been held 
it was not possible to calculate the 
period of 30 days specified in that sec- 
tion and it would not be possible to 
give effect to the provisions of that 
section. The Bombay High Court poin- 
ted out in ILR (1948) Bom 86=(AIR 
1948 Bom 357) that the decision in 
Park v. Lawton (supra) is. based on 
Section 36 (it is a mistake for Sec- 
tion 26) of the English Act, which in 
its scheme and terms is entirely dif- 
ferent from the section with which 
they (the Bombay High Court) were 
concerned, and that the section in the 
English Act is a composite one which 
lays down various requirements which 
are to be complied with by the com- 
pany under its first four sub-clauses 
and sub-cl. (5) is the penal sub-sec- 
tion which penalises the failure to 
comply with any of the require- 
ments contained in any of the 
four preceding sub-sections. In our 
Act various stages have to be gone 
through before we reach the stage of 
a copy of the balance-sheet and the 
profit and loss account being filed 
with the Registrar and the failure to 
reach any one of the stages within the 
time prescribed is made penal by the 
Act. The court pointed out that this 
is not a case where an accused per- 
son relies on his default and pleads his 
innocence, What he says is, I may have 
committed an offence, but the offence 
that I have committed is not the one 
with which I am charged. On the facts 
proved by the prosecution an offence 
is not disclosed under Section 134 (4). 
A different offence might have been 
committed either under Section 76 (2) 
or under Section 133 (8). 


9. It is interesting to note that 
it was argued in Park v. Lawton that 
the fact that Section 26 makes the 
offence a continuing one also shows 
that the obligation to file the list is 
independent of the holding of a gene- 
ral meeting. The observations which 
we have extracted earlier will show 
that the submission on behalf of the 
prosecution that provisions of Section 
26 show that the obligation to file the 
list is independent of the holding of 
the general meeting was accepted. But 
under Section 134 of the 1913 Act the 
obligation to send a copy of the bal- 
ance-sheet and profit and loss account 
is dependent completely on its being 
laid before a general meeting. It is 
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clear, therefore, that on principle and 
authority it should be held that no 
offence was committed by the direc- 
tors in this case under Section 134. 
They might have been guilty of offen- 
ces under Sections 76 and 133 but not 
under Section 134. We say nothing 
about Section 32 about which this 
Court has already laid down the law. 


10. The appeal is dismissed. 
Appeal dismissed. 
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C. I. T. Andhra Pradesh, Appellant 
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Index Note: — (A) I. 'T. Act (1922) 
S. 34 (3), Second proviso — Words 
“finding” and “any person” in second 
proviso — Construction — Held as- 
sessment was saved by second proviso. 


. Brief Note: —- (A) The require- 
ments for the applicability of second 
proviso to S. 34 (3) are that the order 
of the appellate authority must be 
one made under one of the sections 
mentioned therein (Ss. 31, 38, 

33B, 66, 66A) and that the assessment 
or reassessment must be made on the 
assessee or “any person” in order to 
give effect to any “finding” given by 
the appellate authority. The expres- 
sion ‘any person’ refers to one who 
would be liable to be assessed for the 
whole or a part of the income that 
went into the assessment of the year 
under appeal or revision. Further, that 
person should be intimately connected 
with the proceedings in which the find- 
ing was given. A finding which can be 
considered as relevant under the se- 
cond proviso must be one which was 
necessary for deciding the appeal. AIR 
1965 SC 342 and AIR 1969 SC 340 
Foll. (Paras 6, 7, 8) 


The assessee carrying on a busi- 
ness formed a partnership firm, he 
being the dominant partner, the ap- 
plication for registration of the firm 
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was dismissed on the ground that 
there was no genuine firm. It was held 
that the business was exclusively that 
of the assessee. The assessee was as= 
sessed as individual. Against that order 
the firm and the assessee both appeal- 
ed. The appellate Authority allowed 
the appeals and held that the firm was 
a genuine firm. When the IT.O. as- 
sessed the firm the same was resisted 
as being barred by S. 34 (3). 


Held, the assessment was not bar- 
red as it was saved by the second pro- 
viso. The order of the appellate au- 
thority was one under Section 31. 
In order to decide the appeals the ap- 
pellate authority had to decide whe- 
ther the business was that of the firm 
or that of the assessee. The finding 
given by the Appellate authority that 
the business was that of the firm was 
absolutely necessary for deciding both 
the appeals before him. The assessee 
was not only interested in his own 
assessment but also in the assessment 
of the firm. The partners of assessee 
were intimately connected with him. 
Hence they are “persons” coming 
within the scope of the second proviso 
to Section 34 (3). Decision of Andh 
Pra High Court Reversed. 

(Paras 7, 8, 9) 

Cases Referred: Chronological Paras 
AIR 1969 SC 340 = 71 ITR 417, 
Daffadar Bhagat Singh and 
Sons v. Income-tax Officer, A. 

Ward, Ferozepure z 
(1967) 66 ITR 586 (SC), Siva- 
lingam Chettiar v. Commr. of 

Income-tax Madras 7 
AIR 1965 SC 342 = 52 TTR 335, 
Income Tax Officer, A. Ward 
Sitapur v. Murlidhar Bhagwan 


Das 

AIR 1960 All 97 = 39 ITR 265, 
Hazari Lal v. Income Tax Offi- 
cer, Kanpur 7 


The Judgment of the Court was 
delivered by 


HEGDE, J..— These are appeals 
by Special Leave. They arise from a 
common judgment of the Andhra Pra- 
desh High Court in a reference under 
Section 66 (i) of the Indian Income 
Tax Act, 1922, to be hereinafter refer- 
red to as the “Act”. The reference in 
question relates tothe assessment of the 
assessee for the assessment years 1954- 
55, 1955-56 and 1956-57. The ques- 
tion of law referred by the Tri- 
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bunal is “Whether on the facts and 
the circumstances of the case, the as- 
Sessments made on the firm, for each 
of the assessment years 1954-55, 1955- 
56 and 1956-57, are valid in law?” 


2. Now we shall set out the 
material facts as could be gathered 
from. the case stated by the Tribunal. 
Up to and including the assessment 
year 1953-54 business with which we 
are concerned in this case, was carried 
on by Vadde Pullaiah. He was assessed 
as an ‘individual’. On March 20-3-1953 
he entered into a partnership consist- 
ing of himself and three others. That 
partnership was known as “M/s. Vadde 
Pulliah & Co.” In that partnership 
Pulliah had 8 as. share and out of the 
remaining three partners two had 3 
as. share each and one had 2 as. 
share. For the assessment years 1954- 
55, 1955-56 and 1956-57, this firm fil- 
ed returns of income as a firm. It also 
applied for registration under 5. 26A. 
The Income-tax Officer rejected that 
application holding that there was no 
genuine firm. He came to the conclu- 
sion that the business was exclusively 
that of Pulliah. He accordingly assess- 
ed Pulliah as an ‘individual’ in respect 
of the income earned in that business. 
As against that order both the firm as 
well as Pulliah went up in appeal to 
the Appellate Assistant Commissioner. 
Before the Appellate Assistant Com- 
missioner, the question for considera~ 
tion was whether the firm in question 
was a genuine firm. If the firm wasa 
genuine firm, it necessarily followed 
that Pulliah was wrongly assessed. If, 
on the other hand, the firm was not 
a genuine firm, Pulliah was rightly 
assessed. Therefore, the sole question 
that arose for decision in the appeals 
filed by the firm as well as Pulliah 
was as to the genuineness of the firm 
in question. The Appellate Assistant 
Commissioner after examining the 
material before him came to the con- 
clusion that the firm in question was 
a genuine firm. Consequently, he al- 
lowed the appeal of the firm as well 
as that of Pulliah. In the firm’s ap- 
peals he directed the Income-tax Offi- 
cer to register that firm and in Pul- 
liah’s appeal he set aside the assess- 
ment made on him. In the operative 
portion of his order he stated thus: 

“The Income-tax Officer is direct- 
ed to adopt the correct share of income 
of the appellant from this firm.” 
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But in the body of his order he spe- 
cifically held that the business in ques- 
tion was carried on by the firm and 
not by Pullaiah. 


3. After this order was made, 
the Income-tax Officer proceeded to 
assess the firm in respect of the 
income earned by that firm during the 
assessment years 1953-54, 1954-55 and 
1955-56. When the Income-tax Officer- 
initiated proceedings against the firm 
for the purpose of assessment, the firm 
resisted the same taking the plea that 
the proceedings in question are barred 
by limitation under: Section 34 (3) of 
the Act. He rejected that contention. 
Aggrieved by that order the firm went 
up in appeal to the Appellate Assistant 
Commissioner, The Appellate Assistant 
Commissioner upheld the contention of 
the assessee and set aside the order 
of the Income-tax Officer. As against 
that order the Income-tax Officer went 
up in appeal to the Income-tax Ap- 
pellate Tribunal. The Tribunal partly 
accepted the appeal of the Income-tax 
Officer. It came to the conclusion that 
the assessment in respect of assessment 
years 1955-56 and 1956-57 are not 
barred in view of the Second Proviso 
to Section 34 (3) of the Act. But it 
opined that the assessment in respect 
of the assessment year 1954-55 was 
barred by limitation. 


4. Aggrieved by the decision of 
the Tribunal both the Commissioner 
Income-tax as well as the assessee 
moved the Tribunal under Section 66 
(1) of tbe Act to refer certain ques- 
tions of law to the High Court of 
Andhra Pradesh. The Tribunal sub- 
mitted the question set out earlier to 
the High Court. The High Court has 
answered that question in favour of 
the assessee. It came to the conclu- 
sion that the impugned assessments 
were barred by time and they are not 
saved by the Second Proviso to sub- 
section (3) of Section 34 of the Act. 
It is as against that decision these ap- 
peals have been brought by the Com- 
missioner of Income-tax. 


5. In order to decide the con- 
troversy before us it is necessary 10 
refer to the material portions of Sec- 
tion 34. That section deals with income 
escaping assessment. We are now con- 
cerned with sub-section (3) of S. 34 
and the Second Proviso thereto. Sub- 
section (3) of Section 34 reads: 
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“No order of assessment or reas- 
sessment, other than an order of as- 
sessment under Section 23 to which 
clause (c) of sub-section (1) of S. 28 
applies or an order of assessment or 
reassessment in cases falling within 
clause (a) of sub-section (i) or sub-sec- 
tion (iA) of this section shall be made 
after the expiry of four years from 
the end of the year in which the 
income, profits or gains were first as- 
sessable.” 


The First Proviso is not relevant for 
our present purposes. Hence we shall 
proceed to quote the Second Proviso to 
sub-section (3) of Section 34. That 
Proviso says: 


“Provided further that nothing 
contained in this section limiting the 
time within which any action may be 
taken or any order, assessment or 
re-assessment may be made, shall ap- 
ply.to a re-assessment made under Sec- 
tion 27 or to an assessment or re-as- 
sessment made on the assessee or any 
person in consequence of or to give 
effect to any finding or direction con- 
tained in an order under Section 31, 
Section 33, Section 33A, Section 33B, 
Section 66 or Section 66A.” 

6. The question before us is 
whether the assessee’s case is covered 
by the Second Proviso to Section 34 
(3)? Before a case can he said to be 
covered by the said Proviso certain 
requirements will have to be fulfilled. 
The first and foremost requirement is 
that the order made must be one either 
under Section 31 or Section 33 or Sec- 
tion 33A or Section 33B or Section 66 
or Section 66A. In the present case, 
admittedly, the order in question was 
made under Section 31. The present 
case does not fall within the scope of 
Section 27 about which there is no 
dispute. 

Í. The next requirement is that 
the order made by the Income-tax 
Officer must be to give effect to any 
finding or direction given by the Ap- 
pellate Authority. In this case the Ap- 
pellate Assistant Commissioner had not 
given any direction to assess the as- 
sessee. Therefore, all that we have to 
see is whether the order made by the 
Income-tax Officer was in consequence 
of a finding given by the Appellate 
Assistant Commissioner. The further 
question that we have got to decide is 
whether the assessee can be consider- 
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ed as one of the persons coming within 
the scope of the proviso in question. 
There has been considerable contro- 
versy as to the meaning of the word 
‘finding’ in the Second Proviso to Sec- 
tion 34 (3). This question came up be- 
fore this Court for consideration in 
Income-tax Officer, A-Ward, Sitapur 
v. Murlidhar Bhagwan Das, (1964) 52 
ITR 335 (344) = (AIR 1965 SC 342). 
This is what this Court observed in 
that case: 


“The expression “finding or direc- 
tion”, the argument proceeds, is wide 
enough to take in at any rate a find- 
ing that is necessary to dispose of the 
appeal or direction which Appellate 
Assistant Commissioners have in prac- 
tice been issuing in respect of assess- 
ments of the years other than those 
before them in appeal. What does the 
expression “finding” in proviso to sub~ 
section (3) of Section 34 of the Act 
mean? “Finding” has not been defined 
in the Income-tax Act. Order XX, 
aha 5, of the Code of Civil Procedure 
reads: 


“In suits in which issues have 
been framed, the court shall state its 
finding or decision, with the reasons 
therefor, upon each separate issue, un= 
less the finding upon any one or more 
of the issues is sufficient for the deci- 
sion of the suit.” 


Under this Order, a “finding” is, 
therefore, a decision on an issue fram- 
ed in a suit. The second Part of the 
rule shows that such a finding shall 
be one which by its own force or in 
combination with findings on other 
issues should lead to the decision of 
the suit itself. That is to say, the find- 
ing shall be one which is necessary for 
the disposal of the suit. The scope of 
the meaning of expression “finding” 
is considered by a Division Bench of 
the Allahabad High Court in Pt. Hazari 
Lal v. Income-tax Officer, Kanpur, 
39 ITR 265=(AIR 1960 All 97). There 
the learned Judges pointed out: 

“The word ‘finding’, interpreted 
in the sense indicated by us above, 
will only cover material questions 
which arise in a particular case for 
decision by the authority hearing the 
case or the appeal which, baing neces- 
sary for passing the final order or 
giving the final decision in the appeal, 
has been the subject of controversy 
between the interested parties or on 
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which the parties concerned have been 
given a hearing. 

We agree with this contention of find- 
ing”. 

The same view was taken by this Court 
in Sivalingam Chettiar v. Commr. of 
Income-tax, Madras, (1967) 66 ITR 
586 (SC). Therein the Court ruled 
that a finding or direction by an ap- 
pellate authority in an order relating 
to the assessment of one year does not 
warrant the avoidance of the bar of 
limitation under Section 34 of the 


Indian Income-tax Act, 1922, against 
initiation of proceedings for assess- 
ment for another year. A finding 


within the second proviso to S. 34 (3), 
must þe a finding for giving relief in 
respect of the assessment for the year 
in question. A finding may only be 
that which was necessary for the dis- 
posal of an appeal in respect of an as- 
sessment of a particular year.” 


The law on question was elaborately 
examined by this Court again in Daf- 
fadar Bhagat Singh and Sons v. 
Income-tax Officer, A Ward, Feroze- 
pure, 71 ITR 417=(AIR 1969 SC 340). 
Therein this Court reiterated that a 
finding which can be considered as 
relevant under the second proviso to 
Section 34 (3) must be one which was 
necessary for deciding the appeal be- 
fore the authority. Having set out the 
law, let us examine whether the find- 
ing given in this case is one that was 
necessary for the decision of the case 
before the Appellate Assistant Com- 
missioner. As mentioned earlier the 
question that the Appellate Assistant 
Commissioner had to decide in the 
two appeals before him, which he 
heard together, was whether the busi- 
ness in question was the business of 
the firm or that of Pulliah. He had 
only two alternatives before him. In 
order to decide the’ appeal of the firm 
as well as that of Pulliah, he had to 
decide whether the business was that 
of the firm or that of Pulliah. He came 
to the conclusion that the business was 
that of the firm and not of FPulliah. 
There is no room for doubt that the 
finding given by the Appellate Assis- 
tant Commissioner was absolutely 
necessary for deciding both the appeals 
before him. 

8. This takes us to the other 
branch of the second proviso to Sec- 
tion 34 (3), namely, whether the firm 
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can be considered as coming within 
the expression ‘any person’ in the’ pro- 
viso in question. In Murlidhar Bhag- 
wan Das (Supra), this Court came to 
the conclusion that the expression ‘any 
person’ in the second proviso to Sec- 
tion 34 (3) referred to one who would 
be liable to be assessed for the whole 
or a part of the income that went into 
the assessment of the year under ap- 
peal or revision. Further, that person 
should be intimately connected with 
the proceedings in which the finding 
was given. The same view was taken 
in other cases referred to earlier. In 
the instant case Pulliah was the domi- 
nant partner of the firm as found by 
the Tribunal. He had 8 as. share in 
the firm. He was the original owner 
of the firm. He was not only interest- 
ed in his own assessment, he was also 
interested in the assessment of the 
firm. The partners of Pulliah were 
intimately connected with him. Hence 
we were clearly of the opinion that 
they are “persons” coming within the 
scope of the second proviso to S. 34 
(3). It may be noted that the Appel- 
late Assistant Commissioner had to 
deal with the cases of Pulliah as well 
as that of the firm. 


9. In our opinion the High 
Court erred in coming to the conclu- 
sion that the finding given by the Ap- 
pellate Assistant Commissioner, in the 
appeals filed by Pulliah as well as by 
the firm, that the business was carried 












sary. But for that finding he could not! 
have decided the appeals before him in 
the way he decided. The High Court 
was also wrong in its conclusion that 
the firm was a stranger to the assess- 
ment made on Pulliah. The firm was 
intimately connected with Pulliah and 
the assessment made on him. 


10. For the reasons mentioned 
above we set aside the order of the 
High Court. We vacate the answer 
given by the High Court and answer 
the question referredtoin the affirm- 
ative and in favour of the Revenue. 
The appellant will get his cost from 
the Respondent. One hearing fee. 


Appeal allowed. 





$ 
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Commissioner of Wealth Tax, 
Andhra Pradesh, Appellant v. Shri 
Raja Velugoti Sarvagna Kumar Kri- 
shna Yachendra Bahadur (dead) by 
L. Rs. ete. etc., Respondents. 


Civil Appeal No. 1628 of 1970 and 
Civil Appeals Nos. 1631-1635, 1636- 
1641 and 1642-1647 of 1970, D/- 
7-3-1973. 

Index Note: — (A) Madras Esta- 
tes (Abolition and Conversion into 
Ryotwari) Act (26 of 1948), (As adopt- 
ed by Andhra Pradesh), S. 45 — Dis- 
tribution of compensation to junior 
members of Zamindari family — Such 
. compensation amount is absolute pro- 
perty of such members — It cannot 
be taken into consideration in comput- 
ing net wealth of the joint family of 
the ‘estate holder for the purpose of 
Wealth Tax Act. (X-Ref: Wealth Tax 
Act (1957), S. 2 (m)). (Paras 4, 5, 6) 
Gases . Referred: Chronological Paras 
AIR 1970 SC 1795=(1970) 3 SCR 

88, R. V. K. Krishna Yachendra 

Varu v. Sarvagna Kumara 

Krishna Yachandra Varu 4 
AIR 1970 Andh Pra 197=(1970) 

78 ITR 622, Commr. of Expen- 

diture Tax, Andhra Pradesh v. 

S. R. Y. Sivarama Prasad Baha- 


dur 
AIR 1965 SC 1730=(1965) 2 SCJ 

434, Thyagasundardoss v. Sevuga 

Pandia 

The Judgment of the Court was 

delivered by 

HEGDE, J.:— These appeals by 
certificate raise a common question of 
law, namely whether the compensa- 
tion distributed to the junior members 
in a zamindari family under S. 45 of 
the Madras Estates (Abolition and 
Conversion into Ryotwari) Act, 1948, 
as adopted by Andhra Pradesh (to be 
hereinafter called the ‘Act’), can be 
taken into consideration in computing 
the net wealth of the family? For the 
purpose of deciding that question it 
would be sufficient if we refer to the 
facts in Civil Appeal No. 1628 of 1970. 


oO h In this case we are concern- 
ed with the net wealth of the family 
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of former zamindar of Venkatagiri, for 
the assessment year 1957-58. The- 
Wealth Tax Officer, while completing 
the assessment for the year in ques- 
tion included in the assessment the 
amount of final compensation receiva- 
ble from the Government not only by 
the holder of the estate but also by 
his sons. The amount of compensation 
as per data sheet made available to the 
Wealth Tax Officer worked out t> 
Rs. 6,16,416/~. From this amount the 
Wealth Tax Officer deducted 1/6th 
which was payable to the maintenance- 
holders and brought the balance of 
Rs. 4,93,133/-, as the net wealth of the 
assessee H.U.F., to tax. The holder of 
the estate contended that the compen- 
sation payable to his sons under Sec- 
tion 45 of the Act cannot be consider- 
ed as the wealth of the H.U.F. But 
that contention was rejected by the 
Wealth Tax Officer. The order of the 
Wealth Tax Officer was reversed by 
the Appellate Assistant Commissioner. 
The Appellate Assistant Commissioner 
came to the conclusion thet the com- 
pensation payable to the sons of the 
holder cannot be considered as the 
wealth of the assessee. The order of 
the Appellate Assistant Commissioner 
was affirmed by the Tribunal. At the 
instance of the Commissioner of Wealth 
Tax, Andhra Pradesh, the Tribunal 
submitted the following three ques- 
tions to the High Court of Andhra 
Pradesh: 


“I. Whether on the facts and in 
the circumstances of the case the Ap- 
pellate Tribunal was correct in law 
in holding that the compensation 
amount of Rs. 4,93,1383/- due to the 
family on the valuation date for the 
assessment year 1957-58 under the 
Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act, 1948, did not 
form part of the Wealth of the joint 
family of Rajah Velugoti Sarvagna 
Kumar Krishna Yachendra Bahadur, 
Rajah of Venkatagiri, Venkatagiri? 


2. Whether on the facts and in the 
circumstances of the case Appellate 
Tribunal was correct in law in holding 
that the compensation amount of 
Rs. .90,000/- due to the family on the 
valuation date for the assessment year 
1957-58 under the Madras Estates 
(Abolition and Conversion into Ryot- 
wari) Act, 1948, did not form part of 
the wealth of the joint family of Rajah 
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Velugoti Sarvagna Kumar Krishna 
Yachendra Bahadur, Rajah of Ven- 
katagiri, Venkatagiri? 


3. Whether on the facts and in 
the circumstances of the case Appel- 
late Tribunal was correct in law in 
holding that the amount of Rupees 
5,74,158/- was the liability of Hindu 
Undivided family of Rajah Velugoti 
Sarvagna Kumar Krishna Yachendra 
Bahadur, Rajah of Venkatagiri, Ven- 
katagiri? 

3. The High Court answered 
all these questions in favour of the 
assessee. Thereafter these appeals have 
been brought, as mentioned earlier, 
after obtaining certificates from the 
High Court. 


Å. The Venkatagiri zamindari 
was an ‘Estate’: within the meaning of 
the Act. Under the eustomary law, 
though the Estate belonged to the 
family of the holder, the holder for 
the time being was fully entitled not 
only to deal with the income of the 
Estate but also with its corpus. The 
junior members had no right to claim 
any share either in the income or in 
the corpus. Their right to maintenance, 
if any, was regulated by customary 
law. The only right the junior mem- 
bers had in such an estate was the 
right of succession by survivorship in 
the event ofthe holder dying without 
alienating the Estate. The nature of 
such an Estate has been considered by 
this Court in Rajah Velugoti Kumara 
Krishna Yachendra Varu v. Sri Rajah 
Velugoti Sarvagna Kumara Krishna 
Yachendra Varu, AIR 1970SC 1795 as 
well as in V. T. S. Thyagasundaradoss 
Thevar v. V. T. S. Sevuga FPandia 
Thevar, AIR 1965 SC 1730. The same 
has been elaborately considered in a 
judgment of the High Court of Andhra 
Pradesh in Commr. of Expenditure 
Tax, A. P. v. S. R. Y. Sivarama Pra- 
sad Bahadur, ( 1970) 78 ITR 622 
= (AIR 1970 Andh Pra 197). There is 
no dispute as to the nature of the 
Estate. The only question for con- 
sideration is whether the compensa- 
tion payable by the Government to 
the sons of the holder can be consider- 
ed as payments due to the family of 
the holder. The contention of the Re- 
venue is that the payments to which 
the sons of the holder arẹ entitled to 
under Section 45 of the Act are real- 
ly the moneys belonging to the family 
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of the holder and therefore, the “same 
are liable to be taken into considera- 
tion in computing the net wealth of 
the family of the holder. For decid- 
ing this question it is necessary to 
refer to certain provisions of the Act. 
Section 45 of the Act provides: 


*(1) In the case of an impartible 
estate which had to be regarded as 
the property of a joint Hindu family 
for the purpose of ascertaining the 
succession thereto immediately before 
the notified date, the following provi- 
sions shall apply. 
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(6) The balance of the aggregate 
compensation shall be divided among 
the sharers, as if they owned such bal- 
ance as a joint Hindu family anda 
partition thereof had been effected 
among them on the notified date.” 


5. To summarise the effect of 
S. 45, though the Estate belonged to 
the holder exclusively, the Act deems 
it as the Estate belonging to the fami- 
ly of the holder and further that the 
holder as well as his legitimate sons 
are considered as the sharers in that 
estate. The section provides that after 
making the disbursements prescribed 
in that section, the balance of the 
compensation amount will be distri- 
buted among the holder and his legi- 
timate sons in accordance with the 
provisions contained in the Act. Sec- 
tion 49 of the Act provides for a con- 
tingency where a sharer might have 
died during the pendency of the pro- 
ceedings and compensation might have 
to be paid to his heirs or successors or 
the right may have devolved on others 
by act of parties. This is what S. 49 
says: ) 

“Where it is alleged that the in- 
terest of any person entitled to receive 
payment of any portion of the com- 
pensation has devolved on any other 
person or persons, whether by act of 
parties or by operation of law, the Tri- 
bunal shall determine whether there 
has been any devolution of the interest, 
and if so, on whom it has devolved.” 


6. Reading S. 45 and S. 49 to- 
gether, there is no doubt that the com- 
pensation paid or payable to the sons 
of the holder is the absolute property 
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of those sons. For that amount the 
holder has no right whatsoever. We 
asked Mr. S. T. Desai, the learned 
counsel appearing for the Revenue, 
whether the holder could call upon his 
sons to reimburse him the compensa- 
tion paid to them. He rightly conceded 
that he could not do so. We have no 
doubt that the compensation paid to 
the sons is their absolute property and 
in that compensation the holder has 
no right whatsoever. Hence it is im- 
possible to say that the compensation 
paid or payable to the sons can he 
considered as a wealth of the holder 
or his family. Mr. Desai contended 
that it is not the case of the holder 
that there was any partition wholly or 
partly in his family and, therefore, we 
should proceed on the basis that the 
compensation paid or payable to the 
sons is the compensation paid or pay- 
able to their family. That contention 
is wholly unacceptable. Section 45 pro- 
ceeds on the basis that there is a sta- 
tutory partition between the father 
and the sons in so far as the payment 
of compensation is concerned and the 
amount paid or payable to the sons is 
their exclusive property. Whether 
there was partition in respect of other 
properties or not, so far as the com- 
pensation amount is concerned, we 
must proceed on the basis that there 
was a partition between the father and 
the sons. It is true that Section 45 pro- 
ceeds on the basis that the holder and 
his sons constituted a joint family and 
the estate belonged to the joint fami- 
ly, but this is only for the purpose of 
the Act. It is true that a fiction crea- 
ted for a particular purpose cannot be 
extended beyond that purpose. This is 
a well accepted position in law. But 
that principle of law is of no assistance 
to the Revenue. Herein as mentioned 
earlier when the compensation amount 
is paid or is made payable to the sons, 
the same became their absolute pro- 
perty. Therefore, there is no question 
of extending the fiction provided in 
Section 45. We see no merit in these 
appeals. In the result these appeals 
fail and they are dismissed with costs; 
Three sets of hearing fee. 


Appeals dismissed. 
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AIR 1973 SUPREME COURT 2440 
(V 60 C 429) 

(From Allahabad: (1968) 21 S.T.C. 295) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 

Avadh Sugar Mills Ltd., Appellant 
v. The Sales Tax Officer, Sitapur and 
another, Respondents. 

Civil Appeal No. 1352 of 1970, D/- 
22-1-1973. 

Index Note: — (A) U. P. Sales 
Tax Act (15 of 1948), S. 3—Purchase 


tax on oilseed) — “Groundnut” is oil- 
seed for taxation purposes. 
Brief Note: — (A) In commercial 


parlance in vogue the groundnut is 
seed by its germinating virtue. Edible 
oil is commonly extracted from this 
seed. Contrary to dictionary meaning, 
it is obvious that ground-nut is oilseed 
and its purchase for oil manufacture 
is taxable. (Para 4) 


Cases Referred: Chronological Paras 
AIR 1967 SC 1454 = 19 STC 
469, Commr. of Sales Tax, 
Madhya Pradesh, Indore v. Jas- 
want Singh Charan Singh 3 
(1967) 19 STC 489=69 Pun LR 
427, Hans Ruj Choudhri v. J. S. 
Rajyana i 
(1966) 18 STC 285=1966 MPLJ 
977, Commr. of Sales Tax M. P., 
Indore v. Bakhat Rai & Co. T 


The Judgment of the Court was 
delivered by 


HEGDE, J:— This is an appeal 
by certificate. The only question that 
arises for decision is whether ground- 
nut is oilseed. The High Court has 
come to the conclusion that the ground- 
nut is oil-seed. The question as to the 
nature of groundnut came up for con- 
sideration in connection with the levy 
of purchase tax onthe purchase of oil- 
seed. The assessee in this case is a 
manufacturer of oil and the assessee 
appears to have purchased groundnuts 
in large quantity for the manufacture 
of oil. He contended before the assess- 
ing authorities as well as before the 
High Court, unsuccessfully, that 
groundnut is not oilseed. In support of 
that contention, he relied on the deci- 
sion of the Madhya Pradesh High 
Court in Commr. of Sales Tax, Madhya 
Pradesh, Indore v. Bakhat Rai and Co. 


FQ/GQ/C736/73/GKC : 
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(1966) 18 S.T.C. 285 (Madh Pra) and 
the decision ofa Single Judge of Pun- 
fab & Haryana High Court in Hans 
Raj Choudhri v. J. S. Rajyana, (1967) 
19 S.T.C. 489 (Punj)). These two deci- 
sions undoubtedly support his conten- 
tion. The learned Judges of the Allaha- 
bad High Court have not accepted 
those decisions as laying down the law 
correctly and we are in agreement 
with the view taken by the learned 
Judges of the Allahabad High Court. 


2. The petitioner in his Writ 
Petition has definitely stated that he 
purchased groundnuts mostly from 
cultivators for the manufacture of oil. 
Hence there is no doubt that he pur- 
chased groundnut for the purpose of 
manufacturing oil. 


3. We shall now proceed to 
consider whether groundnuts are seeds 
and further whether they are oilseeds. 
Tn finding out the true meaning of 
term “oilseeds” found in the Sales-tax 
law in question, we are not to refer to 
dictionaries. We are to find out 
the meaning ascribed to that term in 
commercial parlance. (See the decision 
of this Court in Commr. of Sales Tax, 
Madhya Pradesh, Indore v. Jaswant 
Singh Charan Singh 19 S.T.C. 469 = 
{AIR 1967 SC 1454)). There can hardly 
be any doubt that in commercial cir- 
cles groundnut is dealt with as oilseed. 
The commercial journals and news- 
papers while quoting the market price 
of oilseeds list groundnuts as one of 
the species of oilseeds. From this, it is 
clear that in commercial circles ground- 
nut is treated as oilseed. 


4. A seed is one which germi- 
nates. It is not disputed that the 
groundnut germinates. Hence it is 
undoubtedly seed. The next ques- 
tion is whether it is generally 
used for manufacture of oil. Here 
again, there can hardly be any 
doubt that groundnut is mostly used 
for the manufacture of groundnut oil 
which is used in the manufacture 
of Dalda and other cooking media. 
Groundnut is one of the items which 
is mostly used in this country for the 
manufacture of cooking media. 

5. In our opinion, both the 
Madhya Pradesh High Court and the 
Punjab & Haryana High Court were 
wrong in holding that groundnut is 
not oilseed, 


K. M. Sengoda v. State of Madras (Mathew J.) [Pr. 1} S. C. 2441 


6. For the reasons mentioned 
above, this appeal is dismissed with 
costs. 

Appeal dismissed. 





TN 


AIR 1973 SUPREME COURT 2441 
(V 60 C 430) 
(From: Madras) 


K. K. MATHEW AND M. H. BEG, JJ. 

K. M. Sengoda Gounder and 
otħers, Appellants v. State of Madras 
and another, Respondents. 

Civil Appeal No. 1287 of 1967, 
D/- 17-8-73. 

Index Note:-— (A) Madras Inam 
Estates (Abolition jand Conversion into 
Ryotwari) Act (26 of 1963), S. 2 (4) 
and (11) — Komarapalayam Agra- 
haram — Not an inam within S. 2 (4) 
or part of an inam village within Sec- 
tion 2 (11). 


Brief Note:— (A) Since the origi- 
nal grant was made in consideration 
of the payment of a sum of money 
by the grantee it was not an inam 
grant. The circumstance that the grant 
was treated as an inam at the time of 
the inam settlement proceedings and 
that title deeds were issued on that 
basis, cannot affect the original char- 
acter of the grant. When the original 
grant was never resumed and regrant- 
ed but merely confirmed by the subse- 
quent Ruler it only means that the 
title under which Agraharam was be- 
ing held was accepted and recognised. 
(1960) 2 Mad LJ 363, Referred to. 

(Paras 3 to 5) 


Cases Referred: Chronological Paras — 

(1960) 2 Mad LJ 363 = 73 Mad 
LW 351, Sellappa Goundar v. 
Bhaskaran 


The Judgment of the 
delivered by 


MATHEW, J.:— The second res- 
pondent filed a writ petition before 
the High Court of Madras challenging 
the validity of a notification issued by 
the State Government under Section 3 
of the Madras Inam Estates (Abolition 
and Conversion into Ryotwari) Act, 
1963 (Act 26 of 1963), on the ground 
that Komarapalayam Agraharam, 
Tiruchengoda Taluk, Salem District, 
is not inam and therefore the notifica- 


HQ/HQ/D614/73/KSB 


Court was 
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tion can have no application to that 
hamlet. He also challenged the cons- 
titutional validity of the aforesaid Act. 
During the pendency of the writ peti- 
tion, the appellants, claiming to be the 
tenants under the imamdar got them- 
selves impleaded as respondents 2 to 
31 to the writ petition. The High 
Court came to the conclusion that the 
Act is constitutionally valid but that 
the hamlet in question is not an inam 
or part of village inam and, therefore, 
the Act can have no application to it, 
and allowed the writ petition. This 
appeal, by certificate, is from the 
judgment of the High Court. 


2. Komarapalayam Agraha~ 
ram is comprised in Jadagapady 
village. The question whether Ko- 
marapalayam Agraharam is inam was 
raised at an earlier stage by some of 
the tenants of the hamlet and the 
matter came up before the High Court 
and the decision of the High Court is 
reported in Sellappa Goundar v. Bhas- 
karan, (1960) 2 Mad LJ 363 at p. 367. 
There the history of this village as 
gathered from the inam papers was set 
out thus: 

“Whether Komarapalayam village 
was an inam village or not would de- 
pend on the terms of the grant. The 
grant, however, is not in evidence. 
The copper plate which was produced 
at the time of inam settlement pro- 
ceedings is not now available. What 
we have is only Ex. A-1 the extract 
from the fair inam register relating to 
the village. From Ex. A-1 it appears 
that in the year 1760, Krishna Raja 
Udayar, the Rajah of Mysore granted 
the village of Jagadapady or Natt- 
apatti, together with 12 hamlets to cer- 
tain Brahmins. Komarapalayam was 
one of the 12 hamlets. The grant, 
however, was not by way of gift of 
either the land or any portion of the 
assessment thereon. A number of 
Brahmins subscribed and collected a 
sum of 50,000/- Rajagopala Pago- 
das. Four of them who represented 
the others as well ‘paid the amount 
into the treasury and obtained a 
grant of Jagadapady and the 12 ham- 
lets rent free from the ruler. Presum- 
ably, the grant was the result of a 
consideration paid by the grantees and 
was not really attributable to any 
benefaction by the ruler. When Tippu 
Sultan came to power, he resumed six 


A. I. R. 


of the 12 hamlets, allowing the suc- 
eessors of the original grantees to re- 
main in possession of the rest without 
any obligation to pay any rent on 
that portion of the village. On the 
assumption of sovereigniy by the 
British, Captain Macleod confirmed the 
title on the successor of the grantees 
in regard to the lands in their posses- 
sion. During the enquiry by the 
Inam Commission, it was found that 
the inam was enjoyed in 110 vrittis; 
however only persons holding 90 vrit- 
tis appeared and filed statements and 
there was no claim for about 20 vrit- 
tis. TheInam Commissioner confirmed 
the inam subject to an assessment of 
Rs. 566.11.3 in addition to quit rent 
of Rs. 299.12. There is no evidence to 
indicate as to what happened to that 
portion of the grant which was taken 
over by Tippu Sultan.” 


3. We think that the original 
grant was made in consideration of 
the payment of the sum by the 
grantees and the grant was not there- 
fore an inam grant. 


4, The circumstance that the 
grant was treated as an inam at the 
time of the inam settlement proceed- 
ings and that title deeds were issued] . 
on that basis, cannot affect the origi- 
nal character of the grant. An inam 
title deed does not operate either to 
enlarge or abridge the rights of the 
inamdars under the original grant. 


5. Learned counsel for the ap- 
pellants contended that even assuming 
that the original grant in favour of 
the predecessors-in-interest of the se- 
cond respondent was 
tion, when Tippu Sultan resumed the 
6 hamlets comprised in the village of 
Jadagapady, it must be presumed that 
he made a fresh grant of the other 6 
hamlets comprised in the village and, 
therefore, the original character of 
the grant has no relevancy in deter- 
mining the tenure of the Agraharam, 
as the fresh grant was an Act of 
State by a new Sovereign which des- 
troyed its original character. The inam 
register does not show that Tippu 
Sultan resumed Komarapalayam 
Agraharam. On the other hand, it de- 
finitely shows that he confirmed the 
previous grant in respect of the 6 
hamlets including Komarapalayam 
Agraharam. When the inam register 
shows that 6 hamlets included in 


for considera- ~ 
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Jagadapady village were resumed and 
the grant in respect of the remaining 
6 hamlets was confirmed, the infer- 
ence is irresistible that there was no 
change in the character or tenure of 
the 6 hamlets which were not resum- 
ed. In other words, confirmation can 
only mean that the title under which 
these hamlets were being held was 
accepted and recognized by Tippu 
Sultan. It cannot therefore be said 
that there was a regrant by Tippu 
Sultan in respect of Komarapalayam 
Agraharam. There was no case for 
the appellants that the British Gov- 
ernment did not confirm what Tippu 
Sultan did. On the other hand, their 
positive case was that there was a re- 
grant of the 6 hamlets including Ko- 
marapalayam Agraharam by Tippu 
Sultan and that British Government 
confirmed the regrant by Tippu Sultan. 
When once itis found that Tippu 
Sultan did not make a regrant, but 
only confirmed the previous grant, 
there is no difficulty in holding that 
there was no change in the original 
character of the grant which was one 
for consideration. The fact that the 
inam register would indicate that the 
hamlet in question along with some 
others was resumed by William Mac- 
leod in 1207 Fasli and that the ham- 
lets were granted as inam would not 
be decisive in view of the statements 
in the inam register showing that the 
hamlets were given rent free and 
patta issued for them. However, it is 
not necessary to go into that aspect 
of the case because the Ist respon- 
dent, the State of Madras, had no case 
that the British Government resumed 
Komarapalayam Agraharam and made 
a regrant. Their only case before the 
High Court and in their statement of 
case here was that the previous grant 
was confirmed. In these circumstances 
we see. no reason to differ from the 
finding of the High Court that Koma- 
rapalayam Agraharam is not an inam 
within the meaning of Section 2 (4) 
or part of an inam village within 
Section 2 (11) of the Act in question. 


6. We think the conclusion of 
the High Court was correct and we 
dismiss the appeal but in the circums- 
tances without any order as to costs. 

Appeal dismissed. 
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AIR 1973 SUPREME COURT 2443 
(V 60 C 431) 
(From: Punjab and Haryana) 
H. R. KHANNA AND A. 
ALAGIRISWAMI, JJ. 


Bishan Singh and others, Appel- 
lants v. The State of Punjab, Respon- 
dent. 


Criminal Appeal No. 125 of 1972, 
D/- 9-8-1973. 


Index Note:— (A) Penal Code 
(1860), S. 300 — Trial for murder — 
Appreciation of evidence. 


Brief Note:— (A) In a trial for 
murder, the mere fact that the wit- 
ness is the father of the deceased is 
not sufficient to discredit his testimony. 
Normally a close relative of the de- 
ceased would be most reluctant to 
spare the real assailants and falsely 
mention the names of other persons 
as those responsible for causing in- 
juries to the deceased. (Para 14) 


Index Note :— (B) Criminal Proce- 
dure Code (1898), S. 417 -—— Appeal 
against acquittal — Power of High 
Court to reappreciate evidence — 
Nature of. 


Brief Note:— (B) In an appeal 
against acquittal, the High Court has 
full power to review at large the evi- 
dence on which the order of acquittal 
is based and to reach the conclusion 
that upon the evidence order of ac- 
quittal should be reversed. In the ab- 
sence of any limitation on this power 
in the Code, no limitation can be 
placed upon it. However, before 
reaching its conclusion upon fact the 
High Court should give proper weight 
and consideration to such matters as 
the views of the trial Judge as to the 
credibility of the witnesses; the pre- 
sumption of innocence in favour of 
the accused, a presumption certainly 
not weakened by the fact that he has 
been acquitted at his trial; the right 
of the accused to the benefit of any 
doubt; and the slowness of an appel- 
late Court in disturbing a finding of 
fact arrived at by a Judge who had 
the advantage of seeing the witnesses. 
AIR 1934 PC 227 (2) and AIR 1961 SC 
715 and AIR 1972 SC 2020, Followed. 

(Para 19) 
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Cases Referred: Chronological Paras 


AIR 1972 SC 2020 = (1972) 3 
SCC 751 = 1972 Cri LJ 1302, 
Sohrab v. State of Madhya Pra- 
desh 19 
AIR 1961 SC 715 = (1961) 3 SCR 
120 = 1961 (1) Cri LJ 766, 
Sanwat Singh v. State of Rajas- ‘i 


than 

ATR 1934 PC 227 (2) = 61 Ind 
App 398 = 36 Cri LJ 786, Sheo . 
Swarup v. King Emperor 19 


The Judgment of the Court was 
delivered by 


KHANNA, J.:— The 
lants, Bishan Singh (43), Gurdial 
Singh alias Dalo (40), Hardial Singh 
(65), Surjit Singh (20), Harbans Singh 
(44) and Hazur Singh (23), were tried 
in the Court of learned Additional 
Sessions Judge Jullundur on various 
charges in connection with an occur- 
rence which resulted in the death of 
Amrik Singh (29) and Surat Singh 
(27) and were acquitted. On appeal fil~ 
ed by the State, the Punjab and Har- 
yana High Court convicted the six 
appellants under Section 302 read with 
Section 149, Indian Penal Code for 
the murder of Amrik Singh and Surat 
Singh and sentenced each of them to 
undergo imprisonment for life. Each 
of the six appellants was also convict- 
ed under Section 148, Indian Penal 
Code and was sentenced to undergo 
rigorous imprisonment for a period of 
two years. Hazur Singh and Surjit 
Singh appellants were further convict- 
ed under Section 449, Indian Penal 
Code and each of them was sentenced 
to undergo rigorous imprisonment for 
a perio l of five years. The sentences in 
the case of each of the appellants 
were ordered to run concurrently. The 
six appellants have now come up in 
appeal to this Court. 


2. Bishan Singh and Gurdial 
Singh appellants are brothers. Surjit 
Singh appellant is the son of Hardial 
Singh appellant. Harbans Singh and 
Hazur Singh appellants are collaterals. 
The prosecution case is that a day þe- 
fore this occurrence at about 4 p. m, 
there took place an altercation be~ 
tween Amrik Singh and Surat Singh 
deceased on the one side, and Bishan 
Singh, Hazur Singh and Hardial Singh 
accused on the other on account of a 
deserted well which was situated near 
Patti Thakarwal gate of village Sam- 


six appel- 


A.L R, 


rai. The accused and the two deceas« 
ed persons belong to that village. The 
cause of the altercation was that 
Amrik Singh and Surat Singh deceas« - 
ed wanted the old deserted well near 
gate Patti Thakarwal to be filled up, 
while Hardial Singh, Hazur Singh and 
Bishan Singh accused opposed the 
idea of filling up that well. During 
the course of the above altercation, 
Hardial Singh accused abused Amrik 
Singh deceased. Surat Singh at that 
time sided with Amrik Singh. The 
parties were about to grapple buf 
others intervened and separated them. 


3 On May 28, 1969 at about 
5 p.m, it is stated, Mohan Singh 
(P. W. 5), who is the father of Surat 
Singh deceased, went to Patti Thakar- 
wal gate after asking the respectable 
persons of the above Patti to settle 
the dispute regarding the filling up of 
the well in question. ik Singh 
and Jagdarshan Singh P. Ws. alsa 
reached Patti Thakarwal gate. Surat 
Singh and Amrik Singh deceased were 
then seen coming from the side of 
Mohan Singh’s haveli. When the two 
deceased persons came in front of the 
Patti Thakarwal gate, the six accused 
emerged out of that gate. The accus- 
ed raised shouts that Surat Singh and 
Amrik Singh who were empty hand- 
ed should be killed. Gurdial Singh 
accused was armed with gandasi P-5, 
Harbans Singh had barchha P-4 and 
the remaining four accused were 
armed with kirpans. Bishan Singh ac- 
cused then gave a blow with kirpan 
on the head of Surat Singh. Harbans 
Singh at the same time gave a bar- 
chha blow in the chest of Amrik 
Singh. On receipt of these blows, 
both Amrik Singh and Surat Singh 
ran towards Mohan Singh’s haveli. 
Surat Singh deceased, however, fell 
down ata distance of about 20 
karams. Amrik Singh with a view to 
save his life then ran into the lane. 
Hazur Singh and Surjit Singh chased 
Amrik Singh. Harbans Singh accused 
gave a barchha blow on the right 
shoulder of Surat Singh when the 
latter was lying on the ground. Gur- 
dial Singh also gave a gandasi blow 
on the right arm of Surat Singh. More 
blows were then given to Surat Singh 
with kirpans by Bishan Singh and 
Hardial Singh. Jagdarshan Singh 
(P. W. 6) and Amrik Singh (P. W. 7) 
shouted to the accused not to cause 
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further injuries to Surat Singh. Har- 
bans Singh, Gurdial Singh, Bishan 
Singh and Hardial Singh accused then 
went towards the fields with their 
respective weapons. Mohan Singh, 
Jagdarshan Singh and Amrik Singh 
then went near Surat Singh who was 
bleeding profusely. 


4. In the meanwhile, Amrik 
Singh deceased while running through 
the lane found that the door of the 
house of Charan Singh was open. 
Charan Singh’s house is at a distance 
of about 100 karams from Patti Tha- 
karwal gate. Amrik Singh deceased en- 
tered the house of Charan Singh and 
wanted to shut the door from inside 
but Hazur Singh and Surjit Singh 
pushed it open and followed Amrik 
Singh into the house. -A number of 
kirpan blows were given by Hazur 
Singh and Surjit Singh to Amrik 
Singh. Surjit Singh and Hazur Singh 
accused thereafter ran away. The 
assault on Amrik Singh deceased by 
Surjit Singh and Hazur Singh was 
witnessed by Avtar Singh (P. W. 8) 
and Pritam Singh (P. W. 9) who were 
going: to their houses at that time. 
Amrik Singh deceased died soon after 
the receipt of injuries. Leaving Pritam 
Singh P. W. to stay near the dead 
body, Avtar Singh P. W. proceeded 
towards the house of Amrik Singh to 
inform his relatives. On the way 
near the gate of Patti Thakarwal, 
Avtar Singh saw Surat Singh lying 
injured. Mohan Singh, Jagdarshan 
Singh and Amrik Singh P. Ws. were 
present there near Surat Singh. Avtar 
Singh then told Mohan Singh about 
the assault on Amrik Singh deceased 
by Hazur Singh and Surjit Singh ac- 
cused and about Amrik Singh having 
died as a result of that assault. 


5. Mohan Singh P. W. then 

went to the house of Charan Singh 
and saw the dead body of Amrik 
Singh lying there. Mohan Singh 
thereafter returned to the spot where 
Surat Singh was lying. Surat Singh 
was then taken on a cot to Jandiala 
Health Centre ata distance of 14 
miles from Samrai. Dr. Prithvi Raj of 
Jandiala Health Centre found that the 
condition of Surat Singh was serious. 
Dr. Prithvi Raj accordingly called for 
the ambulance and after giving first 
aid treatment to Surat Singh, took 
him in the ambulance to the Civil 
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Hospital Jullundur. Mohan Singh 
P. W. went from Jandiala Health 
Centre to Nurmahal police station 


and lodged there report P. S. at 
7.30 p. m. Nurmahal police station is 
at a distance of six miles from village 
Samrai. Sub-Inspector Kartar Singh 
(P. W. 19) then went to village Sam- 
rai. The Sub-Inspector found the dead 
body of Amrik Singh lying in Charan 
Singh’s house. The Sub-Inspector pre- 
pared inquest report relating to the 
dead body of Amrik Singh. The dead 
body was then sent to the mortuary 
at Phillaur. Blood-stained earth was 
taken into possession by Sub-Inspec- 
tor Kartar Singh from the places of 
occurrence. 


6. Surat Singh died in the 
Jullundur hospital at 9.55 p. m. on 
May 28, 1969. Postmortem examina- 
tion on the dead body of Amrit Singh 
was performed by Dr. Miglani on 
May 29, 1969 at 9.15 a.m. Dr. V. K. 
Jindal performed postmortem examin- 
ation on the dead body of Surat 
Singh at 10 a.m. on May 29, 1969. 


T. After the arrest of the ac- 
cused, it is stated, the various weapons 
with which they were armed were 
recovered in pursuance of their dis- 
closure statements on June 3, 1969. 


8. At the trial Bishan Singh 
accused gave the following version of 
the occurrence: 


“Amrik Singh and Surat Singh 
deceased, along with Amrik Singh and 
Jagdarshan Singh P. Ws. used to 
crack jokes with the ladies who come 
to the well for taking water, sitting 
on the platforms in the gate near the 
well. I had many a time objected to 
their behaving in that way. On this, 
they said that they would fill up the 
well and then we would not be able 
to prevent them from sitting in the 
gate. On 28th May, 1969, after clos- 
ing of the School, I had gone to a 
relative. of mine in village Kotla near 
Shamchaurasi and returned from 
there on the following day. I learnt 
on my return that Amrik Singh and 
Surat Singh tried to demolish the 
well on which the people of the vill- 
age assaulted them and killed them. 
I also came to know that my name 
had also been mentioned as one of the 
assailants and I therefore appeared 
before the police on the same day.” 
The plea of the other accused was de- 
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nial simpliciter. No evidence was pro- 
duced in defence. 


9, The trial Court acquitted 
the accused because it was of the 
view that there was no reliable evi- 
dence to prove the charge against the 
accused, The evidence of Mohan 
Singh, Jagdarshan Singh and Amrik 
Singh P. Ws. with regard to the 
assault on the two deceased persons 
near Patti Thakarwal gate was found 
to be interested and not worthy of 
credence. Likewise, the trial Court 
did not accept the evidence of Avtar 
Singh and Pritam Singh P. Ws. about 
the assaalt on Amrik Singh in the 
house of Charan Singh. No reliance 
was also placed upon the evidence of 
recoveries of different weapons, The 
trial Court further took the view 
that the first information report was 
not lodged at the time it purported to 
have been done. 


10. On appeal the High Court 
took the view that the evidence of 
Mohan Singh, Jagdarshan Singh and 
Amrik Singh P. Ws. was reliable and 
convincing. The High Court exclud- 
ed from consideration the evidence of 
Avtar Singh and Pritam Singh P. Ws. 
regarding the assault on Amrik Singh 
at the house of Charan Singh but that 
fact, in the opinion ot the High 
Court, did not make any material dif- 
ference. The trial Court, it was ob- 
served by the High Court, had brush- 
ed the substratum of the prosecution 
case for insignificant reasons which 
could hardly bear the test of a closer 
scrutiny. The approach of the trial 
Court to the case as a whole and its 
appreciation of the evidence was 
found to be clearly unreasonable and 
untenable. In the result, the appeal 
was accepted and the accused-appel- 
lants were convicted and sentenced as 
above. 


11, In appeal before us Mr. 
Mukherjee on behalf of the appel- 
lants has assailed the judgment of 
the High Court and has contended 
that the High Court was not justified 
in reversing the judgment of acquittal 
of the trial Court. As against that, 
Mr. Mulla on behalf of the respon- 
dent-State has submitted that there 
were substantial grounds for the High 
Court to reverse the order of acquittal 
and for making an order of convic- 
tion. 


ALR, 


12. It cannot be disputed thaé 
a number of injuries were caused to 
Amrik Singh and Surat Singh de- 
ceased as a result of which they 
died. Dr. Miglani on performing 
post-mortem examination on the 
body of Amrik Singh found seven 
incised wounds besides a linear 
abrasion. The incised wounds were 
on the left side of the chest, the 
right temporal region, the right side 
of the forehead, left fronto parietal 
region, right shoulder, right forearm 
and front aspect of the right leg. In- 
jury No. 1 which was sufficient in 
the ordinary course of nature t 
cause death was as under: ; 


“An incised wound 11/4” x 1/2” on 

the left side of the chest, the inner 
edge touching the middle line in the 
left third intercostal space, oblique in 
direction, elliptical in shape.” 
The fatal injury, according to Dr. Mig- 
lani, could have been caused with a 
Spear, while the remaining incised 
wounds could have been caused with 
kirpan. 


13. Thirteen injuries were 
found on the body of Surat Singh 
when Dr. Jindal performed the post- 
mortem examination on the dead 
body. One of these injuries was the 
result of an operation. There were five 
incised wounds, one contusion, four 
lacerated wounds and two abrasions 
on the body of Surat Singh. The in- 
cised wounds were on the left fronto- 
parietal region, right parietal oblique, 
right temporal region, right lower arm 
and right elbow. The contusion was 
on the back of the. right forearm. The 
lacerated wounds were on the right 
shoulder, right leg, back of the left 
ring finger and back of the left little 
finger. The bones under the lacerated 
wounds on the left ring finger and left 
little finger were found to have been 
fractured. The various injuries, in the 
opinion of the doctor, were sufficient 
in the ordinary course of nature to 
cause death. 


14. According to the prosecu- 
tion case, the injuries to Amrik Singh 
and Surat Singh deceased were caus 
ed by the accused appellants. In sup- 
port of its allegation, the prosecution 
has examined Mohan Singh (PW 5), 
Jagdarshan Singh (PW 6) and Amrik 
Singh (PW 7) as eye-witnesses of the 
occurrence near Patti Thakarwal gate. 


1973 Bishan Singh v. State of Punjab (Khanna J.) [Prs. 14-17} S. C. 2447 


It is primarily upon the evidence of 
these three witnesses that the High 
Court has based the conviction of the 
accused appellants. After having heard 
the learned counsel for the parties, we 
find no particular reason to interfere 
with the appreciation of the evidence 
of these witnesses by the High Court. 
Mohan Singh, Jagdarshan Singh and 
Amrik Singh PWs have deposed as to 
how the accused appellants attacked 
the two deceased persons near Patti 
Thakarwal gate. It is also in the testi- 
mony of these witnesses that when 
Amrik Singh ran away after being hit 
with a barchha by Harbans Singh ac- 
cused, he (Amrik Singh) was followed 
by Hazur Singh and Surjit Singh, who 
were at that time holding unsheathed 
Kirpans. These witnesses have fur- 
ther given evidence about the injuries 
caused to Surat Singh by the accused 
appellants. There is, in our opinion, no 
cogent ground to disbelieve the evi- 
dence of the above mentioned three 
witnesses. Mohan Singh PW is no 
doubt the father of Surat Singh but 
that fact is not sufficient to discredit 
the testimony of Mohan Singh. Nor- 
mally a close relative of the deceased 
would be most reluctant to spare the 
real assailants and falsely mention the 
names of other persons as those res- 
ponsible for causing injuries to the 
deceased. Jagdarshan Singh PW is a 
B. A. student and is a wholly disinter- 
ested witness. So far as Amrik Singh 
PW is concerned, it is pointed out that 
he and Amrik Singh deceased jointly 
owned a car which was being used as 
a taxi. This fact would not, in our opin- 
ion, detract from the evidence of 
Amrik Singh PW. 


15. A suggestion which was 
put on behalf of the accused was that 
Mohan Singh PW was at his well at 
the time of the occurrence and that 
on learning about the occurrence, he 
came to the village after his son had 
already been removed to the hospital. 
This suggestion, in our opinion, was 
wholly unfounded, because we find 
that the evidence of Dr. Prithvi Raj 
shows that Surat Singh was brought 
to the Primary Health Centre Jandiala 
by Mohan Singh, Jagdarshan Singh 
and some others. Mohan Singh’s field 
is at a distance of about one mile from 
the place of occurrence and it could 
not have been possible for him to take 
Surat Singh on a cot from the platee 


of occurrence to Jandiala Health Cen- 
tre and reach there at 6 p.m. if the 
witness had, in fact, been away to the 
fields. In any case, the evidence of 
Mohan Singh receives ample corrobo- 
ration from that of Jagdarshan Singh 
and Amrik Singh PWs. None of these 
witnesses had any animus against the 
accused and no cogent ground has been 
shown to us as to why these witnesses 
ate falsely depose against the ac- 
cused. 


16. The trial court referred to 
the fact that Surat Singh had five in- 
juries consisting of a contusion and 
lacerated wounds. As these injuries 
had been caused witha blunt weapon 
and as none of the accused was shown 
to have been armed with a blunt wea- 
pon, the trial court came to the con- 
clusion that the three eye-witnesses 
were not stating the truth. In this res~ 
pect we find that itisinthe evidence 
of the three eye-witnesses that there 
were a number of brickbats at the 
spot at which Surat Singh fell down 
in an injured state. Some of the in- 
juries found on the person of Surat 
Singh could have also been received 
by the lathi portion of the gandasi 
with which Gurdial Singh was armed. 
The nature of the injuries found on 
the body of Surat Singh would not 
show that the evidence of Mohan. 
Singh, Jagdarshan Singh and Amrik 
Singh PWs cannot be relied upon and 
that the appreciation of their evidence 
by the High Court suffers from any 
infirmity. 

17. The conclusion of the trial 
court that the first information report 
was not recorded at the time it pur- 
ports to have been done, in our opin- 
ion, was rather farfetched and not 
warranted by the material on record. 
The trial court in arriving at this con- 
clusion took note of the fact that the 
copy of the first information report 
reached the JIlaka magistrate at 
Jullundur at 7.15 a.m. on the following 
day. Jullundur is at a distance of 
about 16 miles from police station 
Nurmahal. Itisinthe evidence of ASI 
Swarn Singh, who was deputed by Sub 
Inspector Kartar Singh to go to Jullun- 
dur for recording the dying declaration 
of Surat Singh deceased, that he could 
get no conveyance to go to Jullundur 
on the evening of the day of occur- 
rence. If the Assistant Sub Inspector 
could get no conveyance to go te Jul- 
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lundur on the evening of the day of 
occurrence, the same difficulty must 
have been encountered by the const~ 
able who was deputed to take the copy 
of the first information report to the 
Tlaka .magistrate. From the fact that 
the first information report was receiv- 
ed by the Ilaka magistrate on the fol- 
lowing morning at 7.15 a.m., it would 
not necessarily follow that the first 
information report was not recorded 
at the time it purported to have been 
done, 


18. The conduct of Mohan 
Singh, as brought out in his evidence, 
has been criticised before us and it is 
argued that there was something un- 
natural about it. Mohan Singh, even 
though he is father of Surat Singh, it 
is pointed out, did not go with Surat 
Singh from Jandiala Health Centre to 
Jullundur hospital. We find nothing 
unnatural in the above conduct of 
Mohan Singh because Mohan Singh 
after taking Surat Singh to the Health 
Centre must have been anxious to 
make a report about this occurrence 
at the police station. Reference was 
made by the trial court to the state- 
ment of Mohan Singh that he had 
changed his clothes which had got 
blood stains before he went with Surat 
Singh to Jandiala Health Centre and 
thereafter to the police station. In this 
respect we find that different indivi- 
duals often react differently in a given 
situation. It may be that some others 
in the situation in which Mohan Singh 
was might not have changed their 
clothes before going to the Health 
Centre and the police station. The fact 
that Mohan Singh acted differently 
and changed his clothes would not go 
to show that his account of the actual 
occurrence is not trustworthy. 


19. It is well settled that the 





fact the High Court should give pro- 
er weight and consideration to such 


A. I. R. 


matters as (1) the views of the trial 
Judge as to the credibility of the wit- 
nesses; (2) the presumption of inno- 
cence in favour of the accused, a pre- 
sumption certainly not weakened by 
the fact that he has been acquitted at 
his trial; (3) the right of the accused 
to the benefit of any doubt; and (4) 
the slowness of an appellate Court in 
disturbing a finding of fact arrived at 
by a Judge who had the advantage of 
Seeing the witnesses (see Sheo Swarup 
v. King Emperor, 61 Ind App 398 = 
(AIR 1934 PC 227 (2), Sanwat Singh 
v. State of Rajasthan, (1961) 3 SCR 
120 = (AIR 1961 SC 715) and Sohrab 
v. State of Madhya Pradesh, 1972-3 
SCC .751 = (AIR 1972 SC 2020)). We 
have been taken through the judg- 
ment of the High Court, and we find 
nothing in it which runs counter to 
the principles enunciated above. The 
judgment of the High Court, in our 
opinion, calls for no interference. The 
appeal consequently fails and is dis- 
missed. 

Appeal dismissed. 


AIR 1973 SUPREME COURT 2448 
(V 60 C 432) 
(From: Mysore) 
P. JAGANMOHAN REDDY AND 
S. N. DWIVEDI, JJ. 


Civil Appeal No. 1534 of 1971: 
Mysore State Road Transport Corpora- 
tion, Bangalore., Appellant v. S. K. 
Athani and another, Respondents. 

Civil Appeals Nos. 1910 to 1958 of 
1971: Mysore State Road Transport 
Corporation, Bangalore, Appellant v. 
Presiding Officer, Labour Court, Hubli 
and another etc., Respondents. 


Civil Appeals Nos. 1534 and 1910 
to 1958 of 1971, D/- 8-8-1973. 


Index Note: —— (A) Industrial Dis- 
putes Act (1947), S. 33-C (2) read with 
Sch. 3, Item 2—Claim for increased 
dearness allowances — Maintainability. 


Brief Note: — (A) On reorganisa- 
tion of States in 1956 the Mysore State 
Road Transport Corporation consisted 
of employees from Bombay and Hyde- 
rabad and those from Mysore. The 
employees from Bombay and Hydera- 
bad were getting higher rates of dear- 
ness allowances than those from 
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Mysore. Orders were passed in terms 
of agreement between the Corpora- 
tion and its employees increasing the 
dearness allowances and granting in- 
terim relief to the employees from 
Mysore and to those employees from 
Bombay and Hyderabad who opted for 
the Mysore rates of dearness allow- 
ances. None of tħe employees from 
Bombay and Hyderabad opted for the 
Mysore rates. On claim by them under 
S. 33C (2): 


Held that the employees from 
Bombay and Hyderabad were neither 
entitled to the increased dearness al- 
lowances nor to the interim relief. 
Decision of Mysore High Court Re- 
versed. (Paras 9 to 12) 


The Judgment of the Court was 
delivered by 


DWIVEDI, J.:— All these appeals 
raise a common question of law and 
are being disposed of by a common 
judgment. 

O R The employees of the Mysore 
State Road Transport Corporation are 
divisible into three classes: (1) the em- 
ployees of the erstwhile Road Trans- 
port Department of the State of Mysore 
(hereinafter called the Mysore em- 
ployees) (2) the employees of the Bom- 
bay Road Transport Corporation who 
were working within such districts of 
the State of Bombay as were integra- 
ted with the State of Mysore (herein- 
after called the Bombay employees), 
and (3) the employees of the Road 
Transport Department of Hyderabad 
working in such areas as were integra- 
ted with the State of Mysore (herein- 
after called the Hyderabad employees). 
The employer and the employees con- 
cluded an agreement on January 10, 
1958 in respect of certain terms and 
conditions of service. The agreement 
was made operative from April 1, 1957. 
Clause 5 of the agreement dealt with 
the dearness allowance payable to the 
employees. The dearness allowance 
was fixed on a graduated scale. It ap- 
pears that the Bombay and Hyderabad 
employees were getting a higher dear- 
ness allowance which was an accident of 
the reorganisation of States. Accord- 
ingly proviso (a) to cl. 5 provided that 
they would be entitled to continue to 
draw dearness allowance at the rates 
which were applicable to them on No- 
vember 1, 1956 and January 1, 1957 
respectively. The agreement was to re- 
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main efféčtive till March 31, 1960. On 
February 10, 1962 there was anothér 
agreement between the two parties, It 
was made effective from April 4, 1960 
and was to continue until March 31 
1965. Clause 4 dealt with dearness al- 
lowance. The allowance was increased 
by Rs. 5/- in respect of all the em- 
ployees except those who were gett- 
ing pay between Rs. 301 and Rs. 500 
per month. Proviso (a) to cl. 4 was . 
similar to proviso (a) to cl. 5. of the 
earlier agreement. A third agreement 
was concluded on March 20, 1965. This 
agreement came into force on, April 1, 
1965. Clause 15 provided for dearness 
allowance payable from January 1, 
1965. The marginal note to cl. 16 (1) 
is ‘revision of pay scales’. The parties 
construed the first part of this clause 
differently and hence the litigation 
culminating inthese appeals. The text 
of the clause will be set out later after 
we have noticed certain orders issued 
+e ne employer between 1960 and 


3- The first order was issued on 
March 22, 1960. This order fixed the 
rate of dearness allowance of the em- 
ployees with effect from January 1, 
1960. Broadly speaking, it increased 
the dearness allowance of the Mysore 
employees by Rs. 5/-. There was 
another increase of Rs. 5/- in dearness 
allowance with effect from January 1, 
1961. The order increasing the amount 
stated that the increased dearness al- 
lowance would be payable to the 
Mysore employees as well as to the 
Bombay and Hyderabad employees 
provided they opted for the Mysore 
rates of dearness allowance. There was 
a further increase of Rs. 5/- in dear- 
ness allowance with effect from April 
1, 1963. But the Bombay and Hydera- 
bad employees could avail this addi- 
tion only if they opted for the Mysore 
rates of dearness allowance. The last 
increase in the dearness allowance was 
given with effect from April 1, 1964. 
The amount of dearness allowance was 
increased by Rs. 5/-. The Bombay and 
Hyderabad employees could avail this 
increase only on their opting for the 
Mysore rates of dearness allowance. 
An interim relief of Rs. 5/- per month 
was also granted to the employees 
with effect from April 1, 1964. This 

interim relief was not subject to op- 
tion. Consequently, the Bombay and 
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Hyderabad employees: also were bene- 
fited by it. o 

4. Clause’ 16 (1) of the agree- 
ment of March 20, 1965 : relevantly 
reads: 


"The pay-scales of the Corpora- 
tion employees not having been revis- 
ed since the first Truce Agreement of 
10-1-1958, the employees have been 
given interim relief as well as increas- 
ed Dearness Allowance benefits as fol- 
lows: 


Date Amount 
Dearness 
Allowance 1-1-1960 Res. 5/- p. m. (minimum) 
-1-1981 Re oe m. ” 
1-4-1963 5/- De Me ” 
-4-1964 Re 5/. p. m. K 


1 
Interim relief 1-4.1964 Rs. 5/- p. m. ” 


The management, now agree to seft 
up a Joint Committee of representa- 
tives of Management and Labour. The 
Committee will go into the question 
- of revision of pay-scales and dearness 
allowance and such other conditions 
of service mutually agreed upon by 
both the parties for inclusion within 
the purview of the Joint Committee 
and make recommendations to the 
Corporation Board within a period of 
12 months from the date of its con- 
stitution by the Corporation Board or 
- within any further extended period 
which the Joint Committee may re- 
quire, but in any case within a total 
period of 18 months 


5. Sub-clause (ii) (a) of Cl. 16 
deals with interim relief. It reads: 

“As some time would necessarily 
be required even after the Joint Com- 
mittee’s recommendations are received, 
for the Corporation Board to take its 
decisions thereon, it is agreed that a 
further Interim Relief of Rs. 7.50p. 
per employee per month shall with 
effect from 1-4-1965 be paid to Class 
I and IV employees who are on the 
time scale.” 

6. The respondents who were 
at one time employed in Bombay and 
Hyderabad applied under S. 33-C (2) 
of the Industrial Disputes Act to the 
Labour Court, Hubli, for a direction 
to the appellant for grant of increased 
dearness allowance from January 1, 
1960 to December 31, 1964, according 
to the rates of dearness allowance 
mentioned in cl. 16 (1). Their applica- 
tions were contested by the appellant. 
According to the appellant, cl. 16 (1) 
did not grant any dearness allowance. 


eee eaeee 
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The Labour Court held that the res- 
pondents were entitled to increased 
dearness allowance under cl. 16 (1). 


T. The appellant filed writ peti- 
tions under Art. 226 of the Constitu- 
tion in the High Court of Mysore 
against the order of the Labour Court. 
The High Court agreed with the view 
of the Labour Court and dismissed the 
writ petitions. The appellant has now 
come to this Court. 


8. The crucial question in these 
appeals is this: Does the first part of 
el. 16 (1) incorporate an agreement to 
the effect that the employees former- 
ly employed in Hyderabad and Bom- 
bay will get dearness allowance from 
January 1, 1960 to December 31, 1964 
at the rates mentioned therein? 

9. Having given our careful 
consideration to the language and 
context of cl. 16, we have come to the 
conclusion that the question should be 
answered in the negative. We shall 
state our reasons now. 

10. The words “have been given” 
are significant. They would refer 
to the interim relief and dearness al- 
lowance already given to the Mysore 
employees and such Bombay and Hyde- 
rabad employees as had opted for the 
Mysore rates of dearness allowance as 
stated in various orders issued be- 
tween 1960 and 1964. It is not possible 
to spell out from them an agreement 
that the respondents would get interim 
relief and also increased dearness 


. allowance with retrospective effect 


from January 1, 1960. The next im- 
portant word is “now” in the second 
part of cl. 16 (1). The word “now” oc- 
curs in the sentence “the management 
now agree to set up a Joint Committee 
of representatives of management and 
Labour.” If the first part of cl. 16 (1) 
had really incorporated an agreement 
as contended for by the respondents, 
the word “now” could not have been 
used in the second part. Instead of the 
word “now” the draftsman would have 
used the word “also” or “further”, 
because the second part would then 
incorporate another agreement. Again, 
the word “agree” is expressly used in 
the aforesaid sentence in the second 
part. Similarly the expression “it is 
agreed” is expressly used in cl. 16 (ID. 
If the first part of cl. 16 (1) were in- 
tended to incorporate an independent 
agreement, the draftsman would have 
used the same language there. The 
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omission of the word “agree” or “it is 
agreed” is therefore significant. It is 
plain that the first part of cl. 16 
(1) does not incorporate an inde- 
pendent agreement. The word ‘em- 
ployees’ in the first part of cl. 16 
(1) cannot refer to all the em- 
ployees belonging to Mysore as well 
as to Hyderabad and Bombay. It refers 
only to the Mysore employees because 
the increases in the dearness allowance 
made with effect from January 1, 1960, 
January 1, 1961, April 1, 1963 and 
April 1, 1964 were granted to the 
Mysore employees and to those Hyde- 
rabad and Bombay employees who 
made an option for the Mysore rates 
‘of dearness allowance. Admittedly, the 
Hyderabad and Bombay employees 
did not exercise the requisite option. 
The High Court says that it makes 
little sense if the first part of cl. 16 
(1) is construed as a mere recital of 
history. If the draftsman had not in- 
tended to grant increased dearness al- 
lowance to the respondents, he would 
have omitted the first part and then 
cl. 16 (1) would have included only the 
second part thereof. With respect, this 
reasoning does not appear to us to be 
cogent, for even on this reasoning the 
opening phrase in cl. 16 (1) “the pay- 
scales of the Corporation employees 
not having been revised since the first 
Truce Agreement of 10-1-1958” re- 
mains a mere recital of history and 
should have been omitted. As the lan- 
guage of the first part is plain and 
unambiguous, it is not legitimate to 
` speculate into the reasons which 
prompted the contracting parties to in- 
clude it in cl. 16 (1). 


11. In support of its construc- 
tion of cl. 16 (1), the High Court has 
also pointed out that all the employees 
of the appellant, irrespective of the 
places from which they come, are en- 
titled to an identical rate of dearness 
allowance from January 1, 1965. We 
are unable to appreciate what bearing 
this aspect would have on the con- 
struction of the first part of cl. 16 (1). 
However, it may be pointed out that 
the Hyderabad and Bombay em- 
ployees were getting higher dearness 
allowance than the Mysore employees. 
The increased dearness allowance given 
to the Mysore employees from January 
1960 to April 1964 seems to have equa- 
lised the dearness allowance of all the 
employees and that seems to be the 
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reason why from January, 1965 all` 


the employees are ,given an identical 
rate of dearness allowance, 


12. For the reasons already set 
forth, we are of opinion that the 
Labour Court was clearly wrong in its 
interpretation of the first part of cl. 16 
(1). Its order is vitiated by an error 
apparent on the face of the record. 
Accordingly these appeals are allowed. 
The order of the High Court is set 
aside. The writ petitions are allow- 
ed and the orders of the Labour Court 
are quashed. In view of the previous 
order of the Court, the appellants shall 
pay hearing fee and costs (two sets) 
to the respondents. 


Appeals allowed. 
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Gorakh Nath Dube, Appellant v. 
ne Narain Singh and others, Respon- 
ents. 


Civil Appeal No. 1579 of 1967, 
with C. M. P. No. 2452 of 1970, D/- 
7-8-1973. 

. Index Note: — (A) U. P. Consoli- - 
dation of Holdings Act (5 of 1954), Sec- 
tion 5 (2) — Suit for cancellation of a 
sale-deed, Pending on the date of noti- 
fication under S. 4 of the Act—Whe- 
ther abates under S. 5 (2). 


_ Brief Note: — (A) There is dis- 
tinction between cases where a docu- 
ment is wholly or partially invalid so 
that it can be disregarded by any 
court or authority and one where it 
has to be actually set aside before it 
can cease to have legal effect. An 
alienation made in excess of power to 
transfer would be to the extent of the 
excess of power, invalid. An adjudica- 
tion on the effect of such purported 
alienation would be necessarily impli- 
ed in the décision of a dispute involv- 
ing conflicting claims to rights or 
interests in land which are the 
subject matter of consolidation pro- 
ceedings. But where there is a 
document the legal effect of which 
can only be taken away by set- 
ting it aside or its cancellation, it 
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can be said that the consolidation au- 


thorities have no power to cancel the ` 


deed and therefore it must be held to 
be binding on them so long as it is 
not cancelled by a Court having the 
power :to cancel it. 
Thus, where the plaintiffs claim 
is that the sale of his half share by 
his uncle is invalid, inoperative and 
void, such a claim can be adjudicated 
upon by consolidation courts. In such 
case the suit for cancellation of the 
sale-deed which is pending on the date 
of notification under S. 4, would abate 
under Sec. 5 (2). Decision of Allaha- 
bad High Court Reversed; AIR 1968 
SC 714 Disting., 1969 ANLJ 768, Ap- 
proved. (Para 5) 
Cases Referred: Chronological Paras 
1969 All LJ 768=1969 All WR 
(HC) 435, Jagarnath Shukla v. 
Sita Ram Pande 

AIR 1968 SC 714=(1968) 2 SCR - 
95, Ram Adhar Singh v. Ram- 
roop Singh — ` 

The Judgment of the Court was 
delivered by 


BEG, J.u-— The Plaintiff-Appel- 
lant, Gorakh Nath Dube, before us by 
-grant of special leave against the 
judgment and decree of the High 
Court of Allahabad allowing a De- 
fendants’ second appeal, had filed a 
suit for the cancellation of a sale deed, 
dated 12-4-1932, to the extent ofa 
` half share claimed by the Plaintiff in 
fixed rate tenancy plots on a payment 
of Rs. 250/-, or, whatever sum the 
plaintiff may be found liable to pay, 
and, after cancellation of the sale-deed 
to the extent of the plaintiff’s share, 
for an award of possession of the plain- 
tiff’s share. There was no prayer for 
partition, and, by asking for posses- 
sion of his share, the plaintiff could 


only be seeking joint possession after 


declaration of rights claimed. The 
plaintiff based his claim in the fixed 
rate tenancies on the ground that, al- 
though, the vendor Sukhpal Dube, his 
uncle, had, on 28-9-1912, ostensibly 
: singly and separately purchased the 
plots, which were the subject matter 
of the impugned sale, yet, actually, 
this was an acquisition on behalf of 
the joint Hindu family which provid- 
ed the funds for the purchase of the 
plots. The Trial Court had dismissed 
the plaintiffs suit on 4-1-1960. The 


- Jearned District Judge of the Jaunpur ` 


ALR 


had allowed the plaintiffs appeal and 
decreed the suit on 30-4-1962. 'The De- 
fendant-Respondents before us then 
filed a second appeal in the High 
Court on 18-8-1962 which was admit- 
ted for hearing. During the pendency - 


of the second appeal, a notification 


under Section 4 of the U. P. Conso- 
lidation of Holdings Act of 1954 
(hereinafter referred to as ‘the Act’) 
was published in the Government Ga- 


-zette on 22-10-1966 declaring that vil- 


lage Kukuripur, in which the plots in 
dispute were situated; had come under 
consolidation operations. Consequently, 
the Defendants-Appellants filed an ap- 
plication under Section 5 of the Acf 
in the second appeal. The High Court, 
by its judgment dated 5-5-1967, after 
dismissing the Defendant’s application 
under Section 5 of the Act, dealt with 
the merits of the case and accepted 
pean appeal of the Defendants-Respon- 
ents. 


2. Learned Counsel for the 
Defendants-Respondents has taken a. 
preliminary objection to the hearing 
of this appeal on merits by us on the 
ground that the High Court should 
have held that the plaintiff's suit be- 
fore it had abated under the provi- 
sions of Section 5 (2) of the Act which 
reads as follows: 

“5 (2) Upon the said publication 
of the notification under sub-section (2) 
of Section 4 the following further 
consequences shall ensue in the area 
to which the notification relates, 
namely— 

(a) every proceeding for the cor- 
rection of records and every suit and 
proceeding in respect of declaration of 
rights or interest in any land lying in 
the area, or for declaration or ad=- 
judication of any other right in re- 
gard to which proceedings can or 
ought to be taken under this Act, 
pending before any court or authority 
whether of the first instance or of ap- 
peal, reference or revision, shall, on 
an order being passed in that behalf 


. by the court or authority before whom 


such suit or proceeding is 
stand abated: 


Provided that no such order shall 
be passed without giving to the par- 
ties notice by post or in any other 
manner and after giving them an op- 
portunity of being heard: 

Provided further that on the issue 
of a notification under sub-section (1) 


pending, 
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of Section 6 in respect of the said area 
or part thereof, every such order in 
relation to the land lying in such area 
or part, as the case may be, shall stand 
vacated; : 


(b) such abatement shall be with- 
out prejudice to the rights of the per- 
sons affected to agitate the right or 
interest in dispute in the said suits or 
proceedings before the appropriate 
consolidation authorities under and in 
accordance with the provisions of this 
Act and the rules made thereunder”. 


3. The learned Judge who 
heard and disposed of the second ap- 
peal held that Section 5 did not apply 
to a case in which possession could be 
granted only after cancellation of a 
sale deed to the extent of half before 
awarding possession. 


4, Ram Adhar Singh v. Ram- 
roop Singh, (1968) 2 SCR 95 = (AIR 
1968 SC 714) was relied upon by the 
Respondents‘ before us. But, this was 
acase in which the question consider- 
ed and decided by this Court was whe- 
ther a suit for possession of agricultu- 
ral land, under Section 209 of U. P. 
Zamindari & Land Reforms Act, would 
abate when Section 5 of the Act does 
not mention suits for possession. It 
was held there that the language of 
Section 5 of the Act, after its amend- 
ment, was wide enough to cover suits 
for possession involving declaration of 
rights and interests in land which can 
be the subject matter of decisions in 
consolidation proceedings. The whole 
object of this provision of the Act was 
to remove from the jurisdiction of 
ordinary civil and revenue courts, for 
the duration of consolidation opera- 
tions, all disputes which could be de- 
cided in the course of consolidation 
proceedings before special courts 
governed by special procedure. Such 
adjudications by consolidation autho- 
rities were considered more suitable, 
just, and efficacious for speedy deci- 
sions which had to be taken in order 
to enable consolidation operations to 
be finalised within a reasonable time. 


5. There is no decision of this 
Court directly on the question whe- 
ther a suit for cancellation of a sale- 
deed, which was pending on the date 
of the notification under Section 4 
of the Act, abates under Section 5 (2) 
of the Act. A decision of a Division 


Bench of the Allahabad High Court, 
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in Jagarnath Shukla v. Sita Ram 
Pande, 1969 All LJ 768 directly deal- 
ing with the question before us, was 
then cited before us. Here, we find a 
fairly comprehensive discussion of the 
relevant authorities of the Allahabad 
High Court the preponderating weight 
of which is cast in favour of the view 
that questions relating to the validity 
of sale deeds, gift deeds, and wills 
could be gone into in proceedings be- 
fore the consolidation authorities, be- 
cause such questions naturally and 
necessarily arose and had to be decid- 
ed in the course of adjudications on 
rights or interests in land which are 
the subject matter of consolidation 
proceedings. We think that a distinc- 
tion can be made between cases where 
a document is wholly or partially in- 
valid so that it can be disregarded by 
any court or authority and one where 
it has to be actually set aside before 
it can cease to have legal effect. An 
alienation made in excess of power to 
transfer would be, to the extent of the 
excess of power, invalid. An adjudica- 
tion on the effect of such a purported 
alienation would be necessarily im- 
plied in the decision of a dispute in- 
volving conflicting claims to rights or 
interests in land which are the subject 
matter of consolidation proceedings. 
The existence and quantum of rights 
claimed or denied will have to be de- 
clared by the consolidation authorities 
which would be deemed to be invested 
with jurisdiction, by the necessary im- 
plication of their statutory powers to 
adjudicate upon such rights and in- 
terests in land, to declare such docu- 
ments effective or ineffective, but, 
where there is a document the legal 
effect of which can only be taken away 
by setting it aside or its cancellation. it 
could be urged that the consolidation 
authorities have no power to cancel 
the deed, and, therefore, it must be 
held to be binding on them so long as 
it is not cancelled by a court having 
the power to cancel it. In the case be- 
fore us, the plaintiff’s claim is that 
the sale of his half share by his uncle 
was invalid, inoperative, and void, 
such a claim could be adjudicated up- 
on by consolidation courts. We find 
ourselves in agreement with the view 
expressed by the Division Bench of 
the Allahabad High Court in Jagarnath 
Shukla’s case, 1969 All LJ 768 (supra), 


. now. 
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that it is the substance of the claim 
and not its form which is decisive. 


6. Learned counsel for the 
Plaintiff-Appellant tried to urge be- 
fore us, on the strength of a copy of 
a judgment of the Settlement Officer, 
Consolidation, Jaunpur, dated 24-1- 
1968, filed with an affidavit in opposi- 
tion to Defendant-Respondents’ appli- 
cation under Sections 4 & 5 of the Act 
made before us, that the Settlement 
Officer himself had held that consoli- 
dation authorities had no jurisdiction 
to decide the case now before us by 
special leave. After going through the 
order of the Settlement Officer, we find 
that he did not reach any such conclu- 
sion. All that the Settlement Officer 
did was to stay the appeal pending be- 
fore him until the appeal by special 
leave pending before this Court is de- 
cided here. We may observe that this 
was a very correct and proper course 
for the Settlement Officer to adopt. He 
did not make any observations about 
the absence of his own jurisdiction. 
And, he could not properly make any 
observation about the existence or ab- 
sence of the jurisdiction of this Court 
to decide the merits of the case pend- 
ing before this court because this ques- 
tion was likely to arise before us and 
has been raised in the case before us 
It is obvious to us that the result 
of the order of the Settlement Officer 
is that, after the disposal of this ap- 
peal by special leave by us, the appeal 
pending before the Settlement Officer 
can be revived and an appropriate 
decision on merits on respective claims 
taken by him in view of Section 52, 
sub-sec. (2) of the Act, which provides, 
inter alia, that, despite a notification 
under Section 52 (1) of the Act, clos- 
ing consolidation operations in a vil- 
lage, cases or proceedings pending 
under the Act on the date of the issue 
of notification under Section 52 (1) 
will be decided as though consolida- 
tion operations had not terminated. 
The result is that the parties are not 
deprived of an appropriate forum for 
a decision on the merits of the case 
before us about which we deliberately 
refrain from making any observations. 


7. It may be mentioned here 
that Shri J. P. Goyal, appearing for 
the Plaintiff-Appellant, had also con- 
tended that the Defendant-Respondents 


A.L BR. 


were precluded from raising the pre- 
liminary objection as they had not ap- 
pealed from the order of the High 
Court dismissing their application - 
under Sections 4 & 5 of the Act. We 
find that the merits of the question 
raised by the application were dealt 
with in the body of the judgment al- 
lowing the second appeal and dismiss- 
ing the plaintiffs suit which is under 
appeal before us. The Defendant-Res- 
pondents are only seeking to support 
the Judgment of dismissal of the suit 
on another ground which was avail- 
able. It is true that there is a very 
short separate order of the High Court 
also on the application of the Defen- 
dant-Respondents in the High Court 
under Sections 4and 5of the Act stat- 
ing that the application is dismissed 
for the reasons given in the body of 
the judgment in the case. We, how- 
ever, think that the Defendant-Respon- 
dents were justified in not appealing 
separately from it as there could be 
no res judicata against them when the 
plaintiffs suit was dismissed by the 
High Court. It has been rightly con- 
tended, on behalf of the Defendant- 
Respondents, that, as they had secur- 
ed their object, which was the dismis- 
sal of the suit, there was nothing left 
for them to appeal against. 


8. Upon the facts and circum- 
stances mentioned above, we think 
that the preliminary objection of the 
Defendant-Respondents, in support of 
which they have filed a separate ap- 
plication in this Court also, under 
Sections 4 and 5 of the Act, has to . 
be accepted for the reasons given 
above. But, we also think that there 
is some force in the objection on be- 
half of the Plaintiff-Appellant that, if 
we allow the decree of the High Court 
to stand, the disposal of the claims on 
merits by the consolidation authority 
may be hampered. Accordingly, we 
allow this appeal and set aside the 
judgments and decrees of the High 
Court as well as of the two Courts be- 
low it, so that it is clear that there is 
no decision anywhere else on merits 
of the claims which must now be de- 
cided by consolidation courts. We also 
allow the Civil Miscellaneous Petition © 
No. 2452 of 1970 of the Defendant- . 
Respondents under Sections 4 & 5 of 
the Act, and, we declare that the suit 
of the Plaintiff-Appellant has abated, 
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The parties will bear their own costs 


throughout. 
Order accordingly. 


AIR 1973 SUPREME COURT 2455 
(V 60 C 434) 


K. K. MATHEW AND I. D. DUA, JJ. 


Beni Madhob Shaw, Petitioner v. 
The State of West Bengal, Respondent. 


Writ Petn. No. 94 of 1973, D/- 1- 
5-1973. 
Index Note: — (A) Maintenance 
of Internal Security Act (1971), S. 8— 
Disclosure of grounds of detention — 
Activities forming grounds of deten- 
tion disclosed to detenu — Non-dis- 
closure of sources of information can- 
not be complained of. (Paras 5, 6) 
Brief Note: — (A) Where the acti- 
vities forming grounds of detention 
were actually disclosed to a detenu in 
unambiguous terms and it furnished 
adequate information to enable him 
to make effective representation against 
his detention, non-disclosure of sources 
of information or the exact words of 
the information which formed the 
foundation of the order could not be 
complained of. AIR 1972 SC 2132, 
Distinguished. (Para 6) 
Index Notes — (B) Maintenance 
of Internal Security Act (1971), S. 3— 
Non-prosecution of a person for his 
past activities which amount to an 
offence does not bar his detention 
under S. 3. 
Brief Note: — (B) The two juris- 
dictions, one for punishing a person 
after a regular trial for the commis- 
sion of an offence and the other for 
detaining him to prevent repetition of 
objectionable activities being different, 
non-exercise of one does not by itself 
bar exercise of the other. AIR 1973 
S.C. 207, Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1973 SC 207=(1973) 3 SCC 688, 
Mohd. Subrati v. State of West 
Bengal 

AIR 1972 SC 2182=(1973) 1 SCJ 
306, Mintu Bhakta v. State of 
West Bengal 

The Judgment of the Court was 
delivered by 

DUA, J.u:— This is a petition for 
Habeas Corpus under Article 32 of the 
Constitution. 
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2. The petitioner, Beni Madhab 
Shaw alias Benia, wasordered to be 
detained by the District Magistrate, 24 
Parganas under Section 3 (1) and (2) 
of the Maintenance of Internal Secu- 
rity Act, 1971 (Act 26 of 1971), as per 
order dated May 10, 1972. He was 
arrested on the same day. 


3. The grounds of detention 
were also served on the petitioner on 
that very day at the time of his arrest. 
Those grounds read: 

“1. That on 24-38-72 at about 2.25 

hours, you along with your associates 
committed theft of 4 bags of rice, of 
breaking open wagon No. 40765 of 
running goods train No. 733 UP be- 
tween Naihati R/S and Baroda Bridge, © 
being challenged by duty RPF patrol 
party you escaped leaving one bag of 
rice. Your action affected supplies and 
services then and there. 
You have thus acted in a manner 
prejudicial to the maintenance of sup- 
plies and services essential tothe com- 
munity. 

2. That on 26-4-72 at about 05-30 - 
hours you along with other 12/14 as- 
sociates attacked and broke open wa- 
gon No. NR-84506 of running food- 
grain special train No. 731 UP on the 
Naihati Station Yard in between Nai- 
hati R/S. and Baroda Bridge, The 
R.P.F. Train escort parties challenged 
you and your associates when you at- 
tacked the R.P.F. party with ballasts 
and pelted stones and in self defence 
R. P.F. party fired back. You and your 
associates then fled away. The train 
services was disrupted then and there 
and one bag of wheat was recovered 
from the spot. 

Your actions affected supplies and ser- 
vices there. You have thus acted in a 
manner prejudicial to the maintenance 
of supplies essential to the community.” 

4, The petitioner was duly in- 
formed that he could make a repre- 
sentation to the State Government 
against the detention order and that 
such representation should be address- 
ed to the Assistant Secretary Home 
(Special) Department, Government of 
West Bengal and forwarded through 
the Superintendent of the Jail in 
which the petitioner had been detain- 
ed. All other formalities required for 
valid detention appear to have been 
duly complied with. 

5. The petitioner's learned 
counsel, Mrs. Urmila Sirur, contended 
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that in the counter-affidavit filed on 
behalf of the respondent, the State of 
West Bengal,. it is stated, that from 
the records it appears that, after re- 
. ceiving reliable information relating 
to the illegal, anti-social and prejudi- 
cial activities of the petitioner relating 
to the maintenance of supplies and 
services essential to the community, the 
impugned order of detention had been 
passed against him under the provi- 
sions of the Maintenance of Internal 
Security, Act, 1971. The counsel. com- 
plained that the details of these acti- 
vities had not been disclosed to the 
petitioner and this has seriously pre- 
judiced him in making his representa- 
tion to the Government. 


6. The submission appears to 
us to be misconceived. This assertion 
in the counter affidavit, in answer to 
the present petition, merely suggests 
that the two grounds on the basis of 
which the impugned order was made 
and which were duly supplied to the 
petitioner, were founded on reliable 
information received by the autho- 
rities concerned. It has not been shown 
on behalf of the petitioner that it was 
necessary under the law to disclose 
the sources of the information or the 
exact words of the information so long 
as the activities which formed the 


foundation of the impugned order- 


were actually disclosed to the peti- 
tioner. Under S. 8 of the aforesaid Act 
only grounds of order of detention 
are required to be disclosed to the 
persons affected by such order. Those 
grounds in the present case were ac- 
tually disclosed. They are neither 
vague nor ambiguous. They furnish 
adequate information for enabling the 
petitioner to make effective represen- 
tation against his detention. It was not 
contended and indeed it could not be 
contended that those grounds are not 
germane to the purpose of detention 
under the aforesaid Act. 


2. The learned counsel drew 
our attention to Mintu Bhakta v. The 
State of West Bengal, AIR 1972 SC 
2132, but that decision is of no assis- 
tance in the present case. In Mintu 
Bhakta’s case (supra), the detenu had 
in his representation to the Govern- 
ment and again in the writ petition, 
contended that on the date of the in- 
cident, upon which the detaining au~ 


thority had reached his subjective . 


A. LR, 


satisfaction as to the necessity of de- 
taining the detenu, he was actually in 
police custody, and the only answer to 
such a specific defence of the detenu, 
was a bare denial of the facts and al- 
legations stated by the detenu with an 
equally bare assertion that the deten- 
tion order was bona fide. Such a vague 
answer was considered by this Court 
to be neither cogent, nor proper nor 
adequate to disprove the specifie al- 
legations made twice by the detenu. 
One of the grounds for detention being 
factually baseless the whole order was 
held in that case to be liable to fail 
because it could not be predicated up- 
on which of the grounds the detaining 
authority had reached its satisfaction 
or whether it had reached satisfaction 
irrespective of or without the ground 
which failed. It is obvious that the 
problem facing us in the present case 
is in no way similar in nature to the 
problem which arose in Mintu Bhakta’s 
case (supra). There is no analogy be- 
tween the two cases. 


8. It was also suggested that 
the petitioner could have been pro- 
secuted for the alleged activities on 
the basis of which he has been detain- 
ed and that the order of detention 
must, for this reason, be considered to 
be mala fide. This contention is also 
without substance. As held in Mohd. 
Subrati v. State of West Bengal, AIR 
1973 SC 207 non-prosecution for past 
activities which amount to an offence 
does not operate in law as a bar to 
the order of detention on the basis of 
those activities. The two jurisdictions, 
one for punishing a person after a 
regular trial for the commission of an 
offence and the other for detaining 
him to prevent repetition of objec- 
tionable activities, are different. Non 
exercise of one does not by itself bar 
the exercise of the other. 


9. There being no other point 
raised on behalf of the petitioner and 
there being no other infirmity dis- 
covered by us on the present record, 
we have no option but to dismiss the 
petition which we hereby do. 


Petition dismissed. 
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M. L. Devender Singh and others, 
Appellants v. Syed Khaja, Respondent. 

Civil Appeal No. 2517 of 1969, D/- 
3-8-1973. 

Index Note: — (A) Specific Relief 
Act (1963), Ss. 20, 23 and 10 Explana- 
tion — Presumption under S. 10 — 
Provision for damages or penalty for 
breach is not sufficient to rebut the 
presumption. 


Brief Note: — (A) Mere specifica- 
tion of a sum of money to be paid for 
breach in order to compel the per~- 
formance of the contract does not by 
itself remove the strong presumption 
contemplated by the use of the words 
“unless and until the contrary is pro- 
ved”. The sufficiency or insufficiency 
of any evidence to remove such a pre- 
sumption is a matter of evidence. It 
is only when payment is an alterna- 
tive to carrying out the other terms of 
the contract, it would exclude, by the 
terms of the contract itself, specific 
performance of the contract to convey 
a property. The jurisdiction of the 
Court to decree specific relief is dis- 
eretionary and must be exercised on 
sound and reasonable grounds “guided 
by judicial principles and capable of 
correction by a Court of appeal”. This 
jurisdiction cannot be curtailed or 
taken away by merely fixing a sum 
even as liquidated damages. It is made 
perfectly clear by the provisions of 
Section 20 of the old Act (correspond~ 
ing to Section 23 of the Act of 1963) 
so that the Court has to determine, on 
the facts and circumstances of each 
case before it, whether specific per- 
formance of a contract to convey a 
property ought to be granted. | 

(Para 19) 


The Judgment of the Court was 
delivered by 


BEG, J.:— This appeal has come 
before us on a Certificate of fitness 
granted by the High Court of Andhra 
Pradesh, under Articles 132 and 133 of 
the Constitution of India. 


2. ` The Plaintiff-Respondent 
had sued Defendant-Appellant Deven- 
der Singh (hereinafter referred to as 
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the “First Defendant”) for specific 
performance of a contract to sell a 
house facing the Secunderabad Junc- 
tion Railway Station in Hyderabad for 
asum of Rs. 60,000/- concluded on 
9-10-1962 at New Delhi where 
the first Defendant resides. It ap- 
pears that there was a previous. 
agreement on 27-9-1962 (herein- 
after referred to as the “first 
agreement”) between the Plaintiff, 
who resides at Hyderabad, and the 
first Defendant, through an agent, 
Laxmanaswamy, D.W. 2, with the help 
of Sambamurthy, D.W. 3, a nephew of 
Laxmanaswamy and an  Income-tax 
practitioner residing at Secunderabad, 
for the sale of this very property for 
Rs. 55,000/- the terms of which were 
embodied in a document Ex. B. 15. 
The First Defendant denies the bind- 
ing character of the first agreement of 
27-9-1962 under which a cheque for 
Rs. 10,000/- was drawn up by the 
Plaintiff in favour of the first Defen- 
dant and handed over to his agent by 
the Plaintiff. The exact reason for a 
cancellation of this cheque for Rupees 
10,000/- in favour ofthe ist Defendant 
is not clear, but, according to Samba- 
murthy, D.W. 3, the reason was that, 
actually, Rs. 20,000/~ was being de- 
manded on behalf of the first Defen- 
dant as earnest money to which the 
plaintiff had consented so that a new 
cheque was, for some unknown rea- 
son, to be issued and not another che- 
que for Rs. 10,000/-. The evidence of 
Sambamurthy also shows that the 
Plaintiff had become aware of want of 
written authority on the part of either 
Laxmanaswamy or Sambamurthy to 
conclude the contract on behalf of the 
Ist Defendant so that he must have 
felt uncertain about the effect of the 
first agreement. Evidently, attempts 
to show the Plaintiff that his position 
was shaky under the first agreement 
and higglings were going on despite the 
agreement of 27-9-1962. Evidence in 
the case and findings recorded there- 
on by the Trial Court as well as the 
High Court show that, although the 
first Defendant, who was keen to dis- 
pose of his property at Secunderabad, 
may have had other offers, yet, upto 
27-9-1962, when the first-agreement 
was concluded, he had no better offer 
than the plaintiff's. Evidence is con- 
flicting on the question whether the 
first Defendant had authorised Sam- 
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-bamurthy by telephone to conclude the 
contract on his behalf for the sale of 
property of Rs. 55,000/-, but this was 
unimportant in view of the subsequent 
agreement of 9-10-1962. The Plaintiff, 
who was evidently very anxious to ob- 
tain the property, had flown to Delhi 
with his lawyer and had managed, by 
offering Rs. 60,000/- as the price of 
the property, out of which Rs. 20,000/- 
was paid as earnest money (Rs. 10,000/- 
in cash and Rs. 10,000/- by a cheque 
dated 9-10-1962) and the balance at 
the time of registration, to induce the 
first Defendant himself to conclude 
and execute the fresh ‘agreement of 9- 
10-1962. 


3. The deed of agreement of 

9-10-1962 Ex. AI was not executed in 
a hurry by the first Defendant. He 
had ample time to consider any other 
offers there might be till then for sale 
of his property and to take legal ad- 
vice, if he had wanted to have it, be- 
fore executing the deed of 9-10-1962. 
The Trial Court as well as the High 
Court had found that the first Defen- 
dant was fully aware of all the facts 
and had entered into the agreement of 
9th October, 1962, with open eyes be- 
cause it was the most advantageous 
transaction open to the first Defendant 
at that time and not as a result of any 
pressure or misrepresentation or fraud 
practised upon the first Defendant, a 
middle aged, hard headed and astute 
businessman who deposed that he was 
a Director of Blackwood Hodge (Pvt.) 
Ltd., and was connected with a number 
of other business concerns. He had 
himself stated in his evidence in Court 
that he entered into the agreement of 
9-10-1962 because he considered that “a 
bird in hand was worth two in the 
bush” and had thus given out the 
real reason for the agreement of 9-10- 
1962. 


4, The first Defendant had, 
however, ignoring the contract of 9-10- 
1962, actually sold the property under 
a deed dated 19-10-1962 Ex. B. 22 for 
a sum of Rs. 70,000/- received from 
Gulam Hussain Jowkar (2nd Defen- 
dant), Rajab (8rd Defendant), Zafar 
Jowkar (4th Defendant), Hussain Jow- 
kar (5th Defendant), Wali Hussain 
Nasab (6th Defendant), all partners in 
the firm carrying on the business of 
running Alpha Hotel (7th Defendant), 
situated in front of the Railway Sta- 


tion at Secunderabad. Apparently, the 
offer of Rs. 70,000/- had come too late 
and proved too tempting for the first 
Defendant to resist it. 


5. The first Defendant had, in 
answer to the suit of the Plaintiff-Res- 
pondent, pleaded that the contract of 
9-10-1962 was the result of misrepre- 
sentation and fraud. All he could urge 
in support of such a plea was that the 
first Defendant had been so complete- 
ly overawed by the Plaintiff and his 
lawyer mis-representing to him that 
the first agreement was still binding 
and that the Plaintiff could sue upon 
it, that he executed the agreement of | 
9-10-1962. Both the Trial Court and 
the High Court had found the plea of 
fraud and misrepresentation taken by 
the first Defendant to be baseless. 
Nevertheless, the Trial Court had reli- 
ed upon the facts leading up to the 
agreement of 9-10-1962 and the allega- 
tion that the first Defendant was over- 
awed as sufficient to justify the find- 
ing that the plaintiff had cbtained an 
“unfair advantage” over the Ist De- 
fendant while concluding the agree- 
ment of 9-10-1962. Therefore, the Trial 
Court thought that the plaintiff was 
not entitled to specific performance of 
the agreement of 9-10-1962, but award- 
ed a decree for the return of Rupees 
20,000/~ to the plaintiff, which he had 
paid to the first Defendant as earnest 
money, and for damages of Rs. 20,000/~ 
which had been stipulated for by way 
of liquidated damages or penalty in 
the agreement of 9-10-1962, and for 
additional damages to the extent of 
Rs. 2,300/-. Interest at 6% ver annum 
and the costs of the suit were also 
ava to the Plaintiff by the Trial 

ourt. 


6. The High Court had rightly 
found after a thorough re-examination 
of evidence in the case, that it was 
impossible to hold that the plaintiff 
had obtained any unfair advantage 
over the first Defendant in conclud- 
ing the agreement of 9-10-1962. It 
found the stand of the ist Defendant 
to be disingenuous and his plea as to 
why or how he found himself compell- 
ed to execute the agreement of 9-10- 
1962 to be utterly incredible. The High 
Court had rightly held that the first 
Defendant concluded the agreement of 
9-10-1962 because he obtained not only 
an enhancement of Rs. 5,000/- in the 
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sale consideration but Rs. 20,000/- 
immediately as earnest money and a 
stipulation of a further sum of Rupees 
20,000/- as liquidated damages or as 
penalty in the event of the plaintiff 
resiling from the contract. Actually 
the first Defendant-Appellant was, 
owing to the fact that he could put 
forward want of the alleged agent’s 
authority to sell, for whatever such 
an excuse may be worth, and the fact 
that he had still to execute a sale deed 
and give possession of the property, 
placed in a more favourable and ad- 
vantageous bargaining position. And, 
bargaining had evidently not stopped 
despite the first agreement. 

7. The only point which could 
be and which was seriously urged be- 
fore us by Mr. Chagla, appearing for 
the Defendants-Appellants, was that, 
the parties themselves having stipula- 
ted for Rs. 20,000/- as liquidated da- 
mages in the event of a breach by first 
Defendant, the presumption contained 
in the Explanation to Section 12 of the 
Specific Relief Act 1877 (hereinafter 
called ‘the old Act’) was rebutted. 
Here, Section 12 of the old Act may 
be reproduced in toto: 

"12. Except as otherwise provided 
in this Chapter, the specific perform- 
ance of any contract may in the dis- 
cretion of the Court be enforced 

(a) when the act agreed to be 

done is in the performance, wholly or 
partly, of a trust; 
. (b) when there exists no standard 
for ascertaining the actual damage 
caused by the non-performance of the 
act agreed to be done; 

(c) when the act agreed to be done 
is such that pecuniary compensation 
for its non-performance would not 
afford adequate relief; or 

(d) when it is probable that pecu- 
niary compensation cannot be got for 
the non-performance of the act agreed 
to be done. 

Explanation. Unless and un- 
til the contrary is proved, the Court 
shall presume that the breach of a 
contract to transfer immovable pro- 
perty cannot be adequately relieved by 
compensation in money, and that the 
breach of a contract to transfer mov- 
able property can be thus relieved”. 

g. The principles embodied in 
Section 12 of the old Act have been 
incorporated inS. 10 of the Spe- 
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cific Relief Act of 1963 (hereinafter 
referred to as “the Act of 1963”) which 
runs as follows: 


“10 Except as otherwise provided 
in this Chapter, the specific perform- 
ance of any contract may, in the dis- 
cretion of the court, be enforced 

(a) when there exists no standard 
for ascertaining the actual damage 
caused by the non-performance of the 
act agreed to be done; or 

(b) when the act agreed to be 
done is such that compensation in 
money for its non-performance would 
not afford adequate relief. 
Explanation. — Unless and until the 
contrary is proved, the court shall pre- 
sume 

(i) that the breach of a contract to 
transfer immovable property cannot 
be adequately relieved by compensa- 
tion in money; and 

(ii) that the breach of a contract 
to transfer movable property can be 
so relieved except in the following 
cases: 

(a) where the property is not, an 
ordinary article of commerce, or is of 
special value or interest to the plain- 
tiff, or consists of goods which are not 
easily obtainable in the market; 

(b) where the property is held by 

the defendant as the agent or trustee 
of the plaintiff”. 
The term of the contract of 9-10-62 
which, according to Mr. Chagla, at- 
tracts the explanation of Section 12 of 
the old Act reads as follows: 

“It is agreed that should I fail to 
comply with the terms of this agree- 
ment, I shall be liable not only for the 
refund of the advance of Rs. 20,000/- 
(Rupees twenty thousand only) recei- 
ved by me butI shall also be liable to 
pay a similar amount of Rs. 20,000/- 
(Rupees twenty thousand only) as da- 
mages to the said Syed Khaja”. 

9. There is no mention any- 
where in the contract that a party to 
it will have the option to either fulfil 
the contract to buy or sell or to pay 
the liquidated damages or penalty of 
Rs. 20,000/-, stipulated for a breach, as 
an alternative to the performance of 
the contract to buy or to sell. 


10. Section 21 of the old Act, 
to which Section 14 of the Act of 1963 
corresponds, enacts, inter alia, that “a 
contract for the non-performance of 
which a compensation of money is. 
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adequate relief” cannot be specifically 
enforced. Hence, it is contended that, 
once the presumption contained in Ex- 
planation to Section 12 is rebutted, by 
proof that the parties themselves con- 
templated a ‘certain amount as liquida- 
ted damages for a breach of contract, 
the bar under Section 21 of the old 
Act must be given effect to because it 
must be deemed to be proved that the 
non-performance complained of can be 
adequately compensated by money. 


11. The assumptions underly- 
ing the superficially attractive argu- 
ments on behalf of the Defendants ap- 
pellants are two: firstly, that the mere 
- existence of a clause in a contract pro- 
viding for liquidated damages or a 
penalty for a breach is sufficient to 
rebut the presumption raised by the 
explanation to Section 12; and, second- 
ly, that, if the presumption is rebut- 
ted, the bar contained in Section 21 of 
the old Act will ipso facto become 
operative. We now proceed to deal with 
each of the two assumptions mention- 


ed gpove. 
ee The answer to the Ist as- 
sumption is provided by Section 20 of 
the old Act. It reads: 
"90. A contract, otherwise proper 
to. be specifically enforced, may be 


thus enforced, though a. sum be nam- . 


ed in it as the amount to be paid in 
ease of its breach, and the party in 
default is willing to pay the same”. 


13. If the Legislative intent 
was that the mere proof that a sum is 
specified as liquidated damages , or 
penalty for a breach should be enough 
to prove that a contract for the trans- 
fer of immovable property could be 
adequately compensated by the speci- 
fied damages or penalty, Section 20 of 
the old Act will certainly become 
meaningless. It is true that Section 20 

_of the old Act does not mention the 
ease of an express contract giving an 
option to.a promisor to either carry 
out the contract to convey, or in the 
alternative, to pay the sum specified, 
in which case the enforcement of the 
undertaking to make the payment 
would be an enforcement of the con- 
tract itself and no occasion for rebutt- 


n „ing the presumption in the explana- 
k=” tion to Section 21 would arise. In such 


eases the contract itself is specifically 
enforced when payment is directed in 
- eu of the conveyance to be made. 


tracts” (Sixth Edn. at p. 65). 


shall be done, with a sum 


* 
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14. It may be mentioned here 
that the principles contained in S. 20 
cf the old Act are re-enacted in S. 23 
of the Act of 1963 in language which 
makes it clear that a case where an 
option is given by a contract to a party 
either to pay or to carry out the other 
terms of the contract falls outside the 
purview of Section 20 of the old Act, ` 
but, mere specification of a sum of 
money to be paid for a breach in order 
to compel the performance of the con- 
tract to transfer property will not do. 
Section 23 of the Act of 1953 may be 
advantageously cited here. It runs as 
follows: 


“23. (1) A contract, otherwise, pro- 
per to be specifically enforced, may be 
so enforced, though a sum be named 
in it as the amount to be paid in case 
of its breach and the party in default 
is willing to pay the same, if the court, 
having regard to the terms of the con- 
tract and other attending circumstan- 
ces, is satisfied that the sum was nam- 
ed only for the purpose of securing 
performance of the contract and not 
for the purpose of giving to the party 
in default an option of paying money 
in lieu of specific performance. 


(2) When enforcing specific per- 
formance under this section, the court 
shall not also decree payment of the 
sum so named in the contract’. 


15. We think that Section 23 of 
the Act of 1963 contains a comprehen- 
sive statement of the principles on 
which, even before the Act of 1963, 
the presence of a term in a contract 
specifying a sum of money to be paid 
for a breach of the contract has to be 
construed. Where payment is an alter- 
native to carrying out the other terms 
o? the contract, it would exclude, by 
the terms of the contract itself, speci- 
fic performance of the contract to con- 
vey a property. 

16. The position stated above is 
in conformity with the principles found 
stated in Sir Edward Fry’s “Treatise 
on the Specific Performance of Con- 
It was 
said there: 

“The question always is: What is 
the contract? Is it that one.certain act 
annexed, 
whether by way of penalty or dama- 
ges, to secure the performance of this 
very act? Or, is it that one of the two 
things shall be done at the election of 
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the party who has to perform the 
contract, namely, the performance of 
the act or the payment of the sum of 
money? If the former, the fact of the 
penal or other like sum being annex- 
ed will not prevent the Courts enfore- 
ing performance of the very act, and 
thus carrying into execution the in- 
tention of the parties; if the latter, the 
contract is satisfied by the payment of 
a sum of money, and there is na 
ground for proceeding against the 
party having the election to compel 
the performance of the other alterna- 
tive. 

From what has been said it will 
be gathered that contracts of the kind 
now under discussion are divisible into 
three classes: 

(i) Where the sum mentioned is 
strictly a penalty — a sum named by 
way of securing the performance of 


the contract, as the penalty is a bond:. 


(ii) Where the sum named is to 
be paid as liquidated damages for a 
breach of the contract: 

(iii) Where the sum named is an 
amount the payment of which may be 
substituted for the performance of the 
act at the election of the person by 
whom the money is to be paid or the 
act done. 


Where the stipulated payment 
comes under either of the two first- 
mentioned heads, the Court will en- 
force the contract, if in other respects 
it can and ought to be enforced, just 
in the same way as a contract not to 
do a particular act, with a penalty ad- 
ded to secure its performance or a sum 
named as liquidated damages, may be 
specifically enforced by means of an 
injunction against breaking it. On the 
other hand, where the contract comes 
under the third head, it is satisfied by 
the payment of the money, and there 
is no ground for the Court to compel 
the specific performance of the other 
alternative of the contract’. 


17. Sir Edward Fry pointed 
out that the distinction between a 
strict penalty and liquidated damages 
for a breach of contract was important 
in common law where liquidated da- 
mages were considered sufficient com- 
pensation for breach of contract, but 
sums stipulated by way of penalty 
ee on a different footing. He then 
said: 


“But as regards the equitable re- 
medy the distinction is unimportant: 
for the fact that the sum named is the 
amount agreed to be paid as liquidated 
damages is, equally with a penalty 
strictly so ‘called, ineffectual to pre- 
vent the Court from enforcing the con- 
tract in specie”. 


18. The equitable principles 
which regulated the grant of specific 
performance by the separate Court of 
Equity which existed in England at 
one time have been given statutory 
form in India. It is, therefore, immate- 
rial that the stipulated payment under 
the terms of the contract under consi- 
deration before us could be viewed as 
one for payment of liquidated dama- 
ges. The question would still remain 
whether the Courts are relieved by the 
agreement between the parties of the 
duty to determine, on the facts of a 
particular case, whether damages, 
specified or left unspecified, would 
really afford adequate compensation to 
the party which wants a conveyance 
of immovable property as agreed upon. 


19. A reference to Section 22 
of the old Act, (the corresponding pro- 
vision is Section 20 of the Act of 1963), 
would show that the jurisdiction of 
the Court to decree specific relief is 
discretionary and must be exercised on 
sound and reasonable grounds “guid- 
ed by judicial principles and capable 
of correction by a Court of appeal”. 
This jurisdiction cannot be curtailed 
or taken away by merely fixing. a 
sum even as liquidated damages. We 


think that this is made perfectly clear 


by the provisions of Section 20 of the 
old Act (corresponding to Section 23 
of the Act of 1963) so that the Courts 
has to determine, on the facts and 
circumstances of each case before it. 
whether specific performance of a 
contract to convey a property ought 

to be granted. 


20. The fact that the parties 
themselves have provided a sum to be 
paid by the party breaking the con- 
tract does not, by itself, remove the’ 
strong presumption contemplated by 
the use of the words “unless and until 
the contrary is proved.” The § suffi-' 
ciency or insufficiency of any evi- 
dence to remove 
is a matter of evidence. The fact that 
the parties themselves specified a sum 
of money to be paid in the event of 


such a presumption 
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its breach is, no doubt, a piece of evi- 
dence to be considered in deciding 
whether the presumption has been re- 
pelled or not. But, in our opinion, it 
. is nothing more than a piece of evi- 
dence. It is not conclusive or decisive. 

2i. The second assumption 
underlying the contentions on behalf 
_ the Defendants-Appellants is that, once 
the presumption, contained in explana- 
tion to Section 12 of the old Act, is re- 
moved, the bar contained in Section 21 
of the old Act, against the specific en- 
forcement of a contract for which com- 
pensation in money is an adequate 
relief, automatically operates, over- 
looks that the condition for the impo- 
sition of the bar is actual proof that 
compensation in money is adequate on 
the facts and circumstances of a par- 
ticular case before the. Court. The 
effect of the presumption is that the 
party coming to Court for the specific 
performance of a contract for sale of 
immovable property need not prove 
. anything until the other side has re- 
moved the presumption. After evi- 
dence is led to remove the presump- 
tion, the plaintiff may still be 
position to prove, by other evidence 
in the case, that payment of money 
does not compensate him adequately. 

22. In the instant case, both 
sides have led evidence. But, there is 
no evidence as to the extent of loss of 
prospective gains tothe plaintiff-Res- 
pondent, who carries on a Bakery busi- 
ness, fromthe deprivation ofasite so 
valuable as one in front of the Secun- 
derabad Junction Railway Station. In 
fact, there is no standard for judging. 
the loss from such a deprivation 
either to the Plaintiff-Respondent or 
to the partners of the Alpha Hotel 
who are the real contending parties. 
No attempt was even made to gauge 
the value of future prospects of such 
a site to businessmen in the position 
of Plaintiff-Respondent and those De- 
fendants-Appellants who are partners 
of the Alpha Hotel. It is clear that 
the property has got no such value 
for the first Defendant, who is a busi- 
nessman fully occupied with a num- 
ber of businesses at Delhi where he had 
been residing for 19 years in 1963. It 
is evident that he could not conveni- 
ently look after the property situated 
in Secunderabad. 


23. The Defendants-appellants 
had miserably failed to prove their 


— 
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cases. The attempt to prove either 
fraud or misrepresentation or “an un- 
fair, advantage” over the first Defen- . 
dant, so as to bring his case within 
Section 22 (1) of the old Act, was 
totally unsuccessful. The courts com- 
mented adversely on incorrect asser- 
tions made by the first Defendant who 
could not show anything beyond the 
penalty or damages clause in the con- 
tract for sale dated 9-10-1962. It is 
strange that the first Defendant, while 
willing to pay Rs. 20,000/- as damages 
to the Plaintiff-Respondent will only 
get Rs. 10,000/- more in price over 
Rs. 60,000/- if his contract of sale to 
the partners of the Alpha Hotel were 
to stand. It is, therefore, clear that 
the first Defendant must have some 
ulterior motive in being prepared to 
suffer an ostensible loss of Rs. 10,000/- 
even if his sale of 16-10-1962 for 
Rs. 70,000/- to the partners of the Al- 
pha Hotel could be upheld. The Plain- 
tiff himself had stated that financial 
considerations do not really determine 
his stand. We are unable to accept this 
profession of unconcern for financial 
gain on the part of an astute business- 
man like the first Defendant. It is 
more likely that there is some undis- 
closed understanding between him and 
the partners of Alpha Hotel who are 
also co-appellants with him before us. 


24. The result is that we think 
that the presumption contained in the 
explanation to Section 12 of the old 
Act was not rebutted here. In such 
eases equity helps honest plaintiffs 
against Defendants who break solemn- 
ly given undertakings. The High Court 
had rightly decreed the suit for speci- ~ 
fic performance of the contract. 


25. Lastly, it was urged þe- 
fore us that the High Court should not 
have lightly interfered with the exer- 
cise of its discretion by the Trial Court 
to grant or not to grant specific per- 
formance on the facts and circumstan- 
ces of this case. It is clear that the 
discretion, as laid down in Section 22 
of the old Act (corresponding to Sec- 
tion 20 of the Act of 1963), is not to 
be exercised arbitrarily but on 
sound and reasonable grounds “guided 
by judicial principles so that-it is capa- 
ble of correction by a court of appeal”. 
It appeared, quite rightly, to the High 
Court that the Trial Court had gone 
completely astray in the exercise of 
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its discretion on the footing that the 
Plaintiff-Respondent enjoyed an “un- 
fair advantage” over the first Defen- 
dant-Appellant, whereas, on the facts 
and circumstances of the case, it was 
the first Defendant who was placed in 
a position to exploit the need of the 
plaintiff and the plaintiffs allegedly 
insecure position under the first agree- 
ment. It is clear that the Plaintiff- 
Respondent had dealt very fairly and 
squarely with the first Defendant-Ap- 
pellant. The Trial Court’s error in the 
exercise of its discretion on an utterly 
untenable, fanciful and unsound ground 
was rightly corrected by the High 
Court. 
28. We, therefore, dismiss this 
appeal with costs. 
Appeal dismissed. 


AIR 1973 SUPREME COURT 2463 
(V 60 C 436) 


(From: Madras)* 
K. K. MATHEW AND M. H. BEG, JJ. 
State of Madras, Appellant v. Rev. 
Brother Joseph, Respondent. 

Civil Appeals Nos. 1468-69 of 1967, 
D/- 3-8-1973. 

Index Note: — (A) Land Acquisi- 
tion Act (1894), S. 23—Assessment of 
‘market value — Fruit bearing trees. 

Brief Note: — (A) Where the fruit 
bearing trees are likely to yield for 
more than 20 years capitalization of 
the net income at 20 years purchase is 
not improper. A.LR. 1959 Andh Pra 
52, Rel. on. (Para 12) 


Cases Referred: Chronological Paras 
AIR 1959 Andh Pra 52=(1958) 2 
Andh WR 116, Kompalli Nages- 
wara Rao v. Special Deputy 
Collector, Land Acquisition, 
Bapatla 
AIR 1926 Mad 945 (2)=23 Mad 
LW 336, Shanmuga Velayuda 
Mudaliar v. Collector of Tanjore 8 
AIR 1918 Pat 625 (2)=43 Ind Cas 
17 (2), Elias M. Cohen v. Secy. 
of State 11 
AIR 1915 Mad 356 (2)=25 Ind 
Cas 393, Rajammal v. Head 
Quarters Deputy Collector, Vellore 9 
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State of Madras v. Joseph (Mathew J.) 


[Prs. 1-8] S. C. 2463 


The Judgment of the Court was 
delivered by l 

MATHEW, J.— These two ap- 
peals, by certificate, are directed 
against the judgment and decree of 
the High Court of Madras in A. S. 
Al 63 and 78 of 1959 dated April 10, 


2. The appellant, the Govern- 
ment of Madras, acquired 9 acres and 
86 cents of land in Tirunelveli Dis- 
trict as it was needed for reserve area 
in Block III of Manimuthar Project. 
The notification under Section 4 (1) 
of the Land Acquisition Act was pu- 
blished on March 7, 1956. 


3. The area of the land with 
which we are concerned in this appeal 
is one acre and 59 cents comprised of 
3 topes, of coconuts .and oranges. 


4. The Land Acquisition Offi- 
cer, by his award, gave a total com- 
pensation of Rs. 28,572-15-6 inclusive 
of solatium. The method adopted by 
him for valuing coconut and orange 
topes was to capitalize the net income 
from these topes at 20 years’ pur- 
chase. 


5. Dissatisfied with the award, 
the respondent moved for reference 
under Section 18 of the Land Acquisi~ 
tion Act and the case was referred to 
the. Subordinate Judge, Tirunelveli. 


6. The learned Subordinate 
Judge increased the estimated yield: 
from the coconut and orange trees as 
well as the price of the yield but capi- 
talized the net income at 20 years’ 
purchase. Against this decision, the 
State of Madras filed A. S. No. 63 of 
1959, while the respondent filed A. S. 
No. 78 of 1959 claiming a further en- 
hancement. 


7. The High Court, by the 
common judgment under appeal, al- 
lowed the appeals in part and dismiss- 
ed them in other respects. As regards 
the coconut and orange topes, the 
High Court held that capitalization of 
the net income at 20 years’ purchase 
was a fair method for arriving at their 
market value. 


8. In this appeal, the only 
point argued by counsel was that the 
High Court went wrong in capitaliz- 
ing the net income of the topes at 20 
years’ purchase. Counsel relied on the 
decision of the Madras High Court 
in Shanmuga ~ Velayuda Mudaliar 
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v. Collector of Tanjore, AIR- 1926 
Mad 945 (2) where it was held 
that the proper method to find out the 
market value of coconut garden would 
be to capitalize the net income from 
the garden at 10 years purchase and 
said that there was no reason for the 
High Court to depart from the prin- 
ciple there laid down. 

9. It may be noted that no rea- 
son was given in that ruling why capi- 
talization of the net income should be 
at 10 years’ purchase. All that the 
Court said was: 

“In Rajammal v. Head Quarters 
Deputy Collector Vellore, 25 Ind Cas 
393=(AIR 1915 Mad 356 (2)) a Bench 
of this Court estimated the value of 
a tope of trees at 20 years’ annual 
rental; but those were mango trees 
which as stated by the learned Judges, 
are long lived and yield produce for 
a number of years.” 


. 10. There was no discussion in 
the judgment of the principle on the 
basis of which such a mode of cal- 
culation was adopted. 

11.. In Kompalli Nageshwara 
Rao v. Special Deputy Collector, Land 
Acquisition, Bapatla, ATR 1959 Andh 
Pra 52 at p. 62 the Court said that the 
approved method for valuing orchards 
is to capitalize their net income at a 
number of years’ purchase which has 
to be fixed with reference to the 
nature of the trees and other circum- 
stances and capitalized the net income 
at 15 vears’ purchase for finding out 
the market value of the coconut gar- 
den and the orange orchard in ques- 
. tion in that case. In Elias M. Cohen v. 
Secy. of State. AIR 1918 Pat 625 (2) 
the net income from an orchard was 
capitalized at 15 years’ purchase to 
find out its market value. 


12. In this case, the Land Ac- 
quisition Officer found in his award 
that all the fruit bearing trees will 
yield for more than 20 years. That was 
the reason which weighed with him to 
capitalize the net income of these topes 
at 20 years’ purchaseto find out their 
market value. We do not think that 
the learned Subordinate Judge and 
the High Court went wrong in accept- 
ing this estimate of the average yield- 
ing life of coconut and orange trees. 
Therefore. we do not think that the 
capitalization of the net yield from 
these topes at 20 years’ purchase was 
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not a fair method to arrive at the mar- 
ket value of these topes. We are not 
satisfied that the method of valuation 
adopted for finding out the market 
value of the topes was, in the circum- 
stances, in any way unreasonable. 
13. The appeals fail and they 
are dismissed with costs. 
Appeals dismissed. 


AIR 1973 SUPREME COURT 2464 
(V 60 C 437) 


(From: Madhya Pradesh) 


P. JAGANMOHAN REDDY AND 
S. N. DWIVEDI, JJ. 


Charan Lal Sahu, Appellant v. 
Nandkishore Bhatt and cthers, Res- 
pondents. 


Civil Appeal No. 2411 of 1972, D/- 
1-8-1973. 


Index Note: — (A) Representation 
of the People Act (1951), S. 117—Non- 
deposit of security along with the elec- 
tion petition as required by S. 117— 
High Court has no option but to re- 
ject the petition. 


Brief Note:— (A) The right to 
challenge an election ccnferred by 
Art. 329 (b) of the Constitution being 
a statutory right, the terms of that 
statute. has to be complied with. If 
no discretion to condone the delay in 
presentation of the petition or to ab- 
solve the petitioner from payment of 
security for costs is conferred, it can- 
not be exercised under any general 
law or any principle of equity. There 
is no provision in the Act empowering 
the High Court to absolve the peti- 
tioner from making any security de- 
posit or to reduce the amount requir- 
ed to be deposited under the Act. 


It cannot be said, by relying on 
repealed Section 85, that the petition 
ean only be dismissed after the trial 
commenced and the trial commences 
only after notices are issued to the 
respondents. There is nothing in the 
repealed Section 85 which permits the 
Election Commission to condone the 
non-compliance with the provisions of 
Section 117. Before the amendment of 
the Act in 1966, if the Election Com- 
mission does not dismiss the petition 
under Section 85 for non-compliance 
with the requirements of Sections 81, 
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83 and 117, it has to appoint an Elec- 
tion Tribunal for trial of the petition. 
So the trial is unrelated to the non- 
compliance by the petitioner with the 
requirement of Section 117. After the 
amendment, instead of the Election 
Commission and Tribunal, the High 
Courts of respective States have been 
vested with the jurisdiction in res- 
pect of election disputes. But the con- 
ferment of this jurisdiction has not in 
any way materially affected the prior 
position. So also the marginal note of 
Section 86 viz. “Trial of election peti- 
tions” does not indicate that under 
Section 86 (1) an election petition can- 
not be dismissed for non-compliance 
with the provisions set out therein, 
unless notice is issued to respondent. 
Decision of M.P. High Court Affirmed. 
ATR 1958 SC 687 and AIR 1967 SC 847 
Distinguished. (Paras 2, 3, 5) 
Cases Referred: Chronological Paras 
AIR 1967 SC 847=(1967) 2 SCR 

14, Lalaram v. Supreme Court 

of India 4 
ATR 1958 SC 687 = 1959 SCR 

583, K. Kamraja Nadar v. Kunju 

Thevar ` 
AIR 1952 SC 64 = 1952 SCR 218, 

N. P. Ponnuswamy v. Return~ 

ing Officer, Namakkal Consti- 

tuency 


_ The Judgment of the Court was 
delivered by 


JAGANMOHAN REDDY, J. 
This appeal is against an order of the 
High Court of Madhya Pradesh by 
which the election petition filed by 
the appellant was dismissed for failure 
to deposit the security as required 
under Section 117 of the Representa- 
tion of the People Act, 1951 —- herein~ 
after called ‘the Act’. The facts in 
brief are, that for the elections held 
in 1972 respondents 1 to 5 were elect- 
ed as members of the Legislative 
Council of Madhya Pradesh. The ap- 
pellant presented an election petition 
on June 26, 1972, but did not deposit 
Rs. 2000/- security as required under 
Section 117 of the Act, which inter 
alia provides as follows: 


“117. Security for costs. — (1) At 
the time of presenting an election peti- 
tion, the petitioner shall deposit in the 
High Court in accordance with the 
rules of the High Court a sum of two 
thousand rupees as security for the 
costs of the petition. 
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(2) During the course of the trial 
of an election petition, the High Court 
may, at any time, call upon the peti- 
tioner to give such further security for 
costs as it may direct.” 


It was contended before the High 
Court bythe petitioner/appellant that 
the trial had not started; that S. 117 
of the Act is only directory and not 
mandatory and that the deposit of 
Rs. 2000/~ is only to secure the costs 
in the course of the trial of the elec- 
tion petition, as such dismissal of the 
petition for non-compliance with it is 
a penalty which is not one of the 
penalties prescribed under Section 118 
of the Act. The High Court rejected 
all these contentions holding that it 
was mandatory for the petitioner when 
filing an election petition to deposit 
the amount of Rs. 2000/- under Sec- 
tion 117 of the Act and there is no 
provision under which a discretion was 
conferred on the High Court to reduce 
the amount of security deposit as pray- 
ed for by him. The High Court referr- 
ed to sub-section (2) of Section 117 
under which the High Court has been 
empowered to call upon the petitioner 
to give such further security for costs 
as it may direct, which clearly indi- 
cates that while there is a provision 
empowering the High Court to call 
upon the petitioner to give such fur- 
ther security for costs, there is no 
provision similarly empowering it to 
absolve the petitioner from making 
any security deposit or to reduce the 
amount required to be deposited under 
the Act. We think the High Court was 
right in holding that it is not compe- 
tent to reduce the amount of security 
deposit or to dispense with it. 


2. It was contended before us 
that the petition can only be dismiss-- 
ed after the trial commenced and the 
trial commences only after notices are 
issued to the respondents. In support 
of this proposition, provisions of the 
repealed Section 85 of the Act are re- 
serred to. We are unable to appreciate 
how the repealed Section 85 of the 
Act furthers the submission of the 
petitioner or has any relevance. It is 
apparent that prior to repeal by Act 
47 of 1966, Section 81 provided for 
the presentation of the election peti- 
tion by any candidate aggrieved by 
the result of the election to the Elec- 
tion Commission; Section 83- prescrib- 
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ed what the contents of the petition 
should be; and Section 85 provided: 

“Tf the provisions of Section 81, 
Section 83 or Section 117 are not com- 
plied with, the Election Commission 
shall dismiss the petition: 

Provided that if a person making 
the petition satisfies the Election Com- 
mission that sufficient cause existed 
for his failure to present the petition 
within the period prescribed therefor, 
the Election Commission may in its 
discretion condone such failure.” 
Presentation of the petition under the 
repealed S. 81, beyond the period pres- 
cribed for its presentation could be 
condoned by the Election Commission 
in its discretion under the proviso ta 
the repealed S. 85 of the Act, but 
there is nothing in Section 85 which 
permits the Election Commission ta 
condone the non-compliance with the 
provisions of Section 117. Before the 
amendment of the Act in 1966, once 
the Election Commission finds the 
election petition to be in order and 
does not dismiss it under S. 85 for 
non-compliance with the requirements 
of Ss. 81, 83 and 117, it has to ap- 
point an Election Tribunal for the trial 
of the petition. The trial by the Tribu- 
nal therefore is only after compliance 
with the mandatory provisions pres- 
eribed in Sections 81, 83 and 117 so 
that the trial is unrelated to the non- 
compliance by the petitioner with the 
requirements of Section 117. After the 
amendment, the jurisdiction of both 
the Election Commission and the Tri- 
bunal in respect of election disputes 
has been abolished and the High Courts 
of respective States have been vested 
with the jurisdiction in this regard. 
But the conferment of jurisdiction to 
entertain, try and determine an elec~ 
tion petition has not in any way mate- 
rially affected the position stated by 
us, as will be presently indicated. 


3. The right to challenge an 
election is a right provided by Arti- 
cle 329 (b) of the Constitution of India, 
which provides that no election to 
either House of Parliament or to the 
House or either House of the Legis- 
lature of a State shall be called in 
question except by an election petition 
presented to such authority and in 
such manner as may be provided for 
by or under any law made by the ap- 
{propriate Legislature. The right con- 
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ferred being a statutory right, the 
terms of that statute had to be com- 
plied with. There is no question of 
any common law right to challenge an 
election. Any discretion to condone the 
delay in presentation of the petition 
or to absolve the petitioner from pay- 
ment of security for costs can only be 
provided under the statute governing 
election disputes. If no diseretion is 
conferred in respect of any of thes 
matters, none can be exercised under 
any general law or on any principle of 
equity. This Court has held that th 
right to vote or stand as a candidate 
for election is not a civil right but is a 
creature of statute or special law and 
must be subject to the limitations im- 
posed by it. In N. P. Ponnuswami v. 
Returning Officer, Namakkal Consti- 
tuency 1952 SCR 218 = (ATR 1952 SC 
64) it was pointed out that strictly 
speaking, it is the sole right of the 
Legislature to examine and determine 
all matters relating to the election of 
its own members, and if the Legisla- 
ture takes it out of its own hands and 
vests in a special tribunal an entirely 
new and unknown jurisdiction, that 
special jurisdiction should be exercis- 
ed in accordance with the law which 
creates it. 


4. On behalf of the appellant 
the case of K. Kamaraja Nadar v. 
Kunju Thevar, 1959 SCR 583=(AIR 
1958 SC 687) has been relied upon in 
support of the submission that the pro- 
visions of Section 117 of the Act are 
directory and not mandatory in their 
character. An examination of this deci- 
sion does not support this contention 
of the appellant. That was a case under 
the unamended S. 117 of the Act 
under which the petitioner was requir- 
ed to enclose with the petition a Gov- 
ernment Treasury receipt showing 
that a deposit of one thousand rupees 
had been made by him either in a 
Government Treasury or in the Re- 
serve Bank of India in favour of the 
secretary to the Election Commission 
as security for the costs of the peti- 
tion. The petitioner therein had de=- 
posited Rs. 1000/- but had not men- 
tioned the complete head of account 
in the Government Treasury receipt 
nor was the deposit made in favour of 
the Secretary to the Election Commis- 
sion as laid down in the aforesaid sec- 
tion. The Election Commission dis- 
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cussed tħis defect and left the ques- 
tion to the Tribunal to decide after 
hearing the parties whether the defect 
could be treated as fatal or one that 
could be cured by fresh deposit or 
otherwise so as to secure the costs of 
the candidate if eventually awarded 
to him. The Tribunal held that there 
was no defect in the matter of the 
bead of account and was further of 
opinion that non-mention of the fact 
that the deposit was made in favour of 
the Secretary to the Election Commis- 
sion was immaterial in that it was 
taken to have been made in favour of 
the Election Commission at whose dis- 
posal the fund was placed, and accord- 
ingly there was sufficient compliance 
with the requirements of S. 117 of 
the Act. In that case this Court after 
examining in detail the procedure 
relating to the filing of the election 
petition observed at p. 606: 


“It would be absurd to imagine 
that a deposit made either in a Gov- 
ernment Treasury or in the Reserve 
Bank of India in favour of the Elec- 
tion Commission itself would not be 
sufficient compliance with the provi- 
sions of Section 117 and would involve 
a dismissal of the petition under Sec- 
tion 85 or Section 90 (3). The above 
illustration is sufficient to demonstrate 
that the words “in favour of the Secre- 
tary to the Election Commission” used 
in Section 117 are directory and not 
mandatory in their character. What is 
of the essence of the provision con- 
tained in Section 117 is that the peti- 
tioner should furnish security for the 
costs of the petition, and should en- 
close along with the petition a Gov- 
ernment Treasury receipt showing 
that a deposit of one thousand rupees 
has been made by him either in a 
Government Treasury or in the Re- 
serve Bank of India, is at the disposal 
of the Election Commission to be uti- 
lised by it in the manner authorised 
by law and is under its control and 
payable on a proper application being 
made in that behalf to the Election 
Commission or to any person duly 
authorised by it to receive the 
same, be he the Secretary to the Elec- 
tion Commission or any one else.” 


This decision, therefore, cannot come 
to the rescue of a petitioner who has 
failed to deposit the security as re- 
quired under Section 117 of the Act 
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or has paid less than the amount 
specified therein. The decision in Lala- 
ram v. The Supreme Court of India ~ 
AIR 1967 SC 847 has no relevance to 
the matter in issue because as point- 
ed out by the High Court that case re- 
lates to security being furnished for 
filing a review petition under che 
Supreme Court Rules, which stands 
on a different footing. 

5. The argument of the ap- 
pellant’s advocate that in view of the 
marginal note to Section 86 election 
petition can only be dismissed after 
the trial has commenced by the issue 
of a notice to the respondent is equal- 
ly without substance. Amended S. 86 
apart from sub-sec. (1) provides for 
several matters in sub-sections (2) ta 
(7) such as for reference of the elec- 
tion petition or election petitions, 
where there is more than one in res- 
pect of the same election, to a Judge, 
the ordering of security for costs in 
case of the application by a candidate 
who is not already a respondent being 
made a respondent, the permission to 
amend or amplify particulars of any 
corrupt practice alleged in the peti- 
tion, the continuance of the trial of 
the election petition from day to day 
and its expeditious trial to be conclu- 
ded as far as possible within six months 
from the presentation of the petition 
to the High Court. The reference to 
trial is in a larger sense and deals 
with the steps in a trial rather than in 
a narrower sense of a trial commenc- 
ing after the notice of the petition is 
directed to be served on the respon- 
dent. The marginal note of Section 86, 
namely, “Trial of election petitions” 
does not indicate that under sub-sec. (1) 
of Section 86 an election petition can- 
not be dismissed for non-compliance 
with the provisions set out therein, 
unless notice is issued to the respon- 
dent. Where the language is clear and 
can admit of no other meaning such 
as is evident from sub-s. (1) of Sec- 
tion 86, the marginal note cannot be 
read to control that power. 

6. We are clearly of the view 
that the non-deposit of the security 
along with the election petition as re- 
quired under S. 117 of the Act leaves 
no option to the Court but to reject 
it. The appeal is accordingly dismiss- 


ed with costs. 
Appeal dismissed. 
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AIR 1973 SUPREME COURT 2468 
(V 60 C 438) 
D. G. PALEKAR AND A. ALAGIRI- 
SWAMI, 
Civil Appeal No. 1678 of 1970: 
State of Punjab, Appellant v. S. P. 
Sharma, Respondent. 
Civil Appeal No. 314 of 1970: 
State of Punjab, Appellant v. Har- 
bant Singh, Respondent. 


Civil Appeals Nos. 1678 and 314 of 
1970, D/- 27-7-1973. 

Index Note: —— (A) States Re- 
organisation Act (1956), S. 115 (7) — 
Administrative Instructions changing 
conditions of service are invalid. 

Brief Note: — (A) If under the 
administrative instructions passing of 
an examination is made a pre-requi- 
site for a clerk to be promoted as an 
Assistant, he can never hope to get 
any promotion except by passing an 
examination and becoming an Assis- 
tant. This clearly amounts to a change 
in the conditions of service contrary to 
provisions of Section 115 (7) of the 
Act. The fact that there was no post 
of Assistant in the Pepsu secretariat 
would not affect the merits of the ques- 
tion. The post of Assistant is not the 
only step in the official hierarchy nor 
is it the final step. AIR 1972 S.C. 1546, 
Followed. (Para 1) 
Cases Referred: Chronological Paras 
AIR 1972 SC 15461972 Lab IC 

824, State of Haryana v. Sham- 
sher Jang Shukla 


The Judgment of the Court was 
delivered by 

ALAGIRISWAMI, J.— The ques- 
tion that arises in these two Appeals 
is the same as arose in the judg- 
ment of this Court in Shamsher 
Jang Shukla’s case reported in 
AIR 1972 S.C. 1546. The res- 
pondents in these cases are officials of 
the Punjab Government, the history 
of whose services is the same as that 
of the persons whose cases were dealt 
with in that judgment. On the basis of 
that judgment these two appeals have 
to be dismissed. However, an applica- 
tion, CMP No. 103 of 1973, has been 
filed in C. A. No. 1678 of 1970 for 
amendment of the written statement 
and for urging additional grounds in 
the appeal. By that petition the ap- 
pellant wants to contend that since 
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the post of Assistant, for which the 
passing of the examination which was 
struck down in the reported judgment 
was made a necessary qualification 
under the rules was newly created and 
there was no such post earlier there 
is no question of changing the service 
conditions of the respondent to his dis- 
advantage, and S. 115 (7) of States 
Reorganisation Act, 1956 would, there- 
fore, not apply. We consider that 
it is too late in the day to permit the 
appellant to amend its written state- 
ment and allow it to urge the addi- 
tional grounds in this appeal. It would 
necessitate the matter being remand- 
ed to the Trial Court for establishing 
various facts as for instance whether 
in the Pepsu State, in which these 


respondents were originally em- 
ployed there was any necessity 
for clerks to pass any examina- 


tion before they could be pro- 
moted to a higher post, what that 
higher post was, and what was the 
equivalent post in the Pepsu Secre- 
tariat to the post of Assistant in the 
Punjab Secretariat. That apart the fact 
that there was no post of Assistant in 
the Pepsu secretariat would not affect 
the merits ofthe question. The post of 
Assistant is not the only step in the 
official hierarchy nor is it the final step. 
Therefore if the passing of an exa- 
mination is made a pre-requisite for a 
clerk to be promoted as an Assistant, 
he ean never hope to get any pro- 
motion except by passing an examina- 
tion and becoming an Assistant. There 
is therefore, clearly a change in the 
conditions of service of the respon- 
dents contrary to the provisions of 
Section 115 (7) of the States Re- 
organisation Act, 1956. We, therefore, 
dismiss the Civil Miscellaneous Peti- 
tion No. 193 of 1973, and these two 
appeals are also dismissed. The ap- 
pellant will pay the respondent’s cost 
in C. A. No. 1678 of 1970. There will 
be no order as to costs in C. A. No. 314 
of 1970 as the respondent did not enter 
appearance. 


2. There are nine Special 
Leave Petitions. Respondents in SLPs. 
Nos. 250, 785 and 1010 of 1972 and 419 
of 1973 are represented by Counsel. 
These three petitions as well as 6 
other Special Leave Petitions Nos. 307 
and 602 of 1970 and 249, 2308-2309 and 
2816 of 1972, in which no notice has yet 
been issued to parties, have been kept 
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pending because of the pendency of 
these two appeals. As a consequence of 
dismissal of these two appeals, these 
Special Leave Petitions will also stand 
dismissed. The petitioner will pay the 
costs of respondents in the first men- 
tioned three petitions in which counsel 
have appeared on behalf of the res- 
pondents. There will be no order as to 
costs in the other Special Leave Peti- 
tions, 

Appeals dismissed. 


Am 1973 SUPREME COURT 2469 
(V 60 C 439) 

P. JAGANMOHAN REDDY, H. R. 
KHANNA AND V. R. KRISHNA 
IYER, JJ. 

Har Jas Dev Singh, Petitioner v. 
o of Punjab and others, Respon- 
ents. 


Writ Petn. No. 93 of 1973, D/- 25- 
7-1973. 


Index Note: — (A) Maintenance of 
Internal Security Act (1971), Ss. 3 and 
14 (2)—Detention order after revoca- 
tion or expiry of earlier order—‘Fresh 
facts’, what would constitute. 


Brief Note:—(A) If the fresh facts 
cannot form the basis for a conclusion 
on which the detention order can be 
made, then those facts are not fresh 
facts which will justify the detaining 
authority to make an order of deten- 
tion. A fresh order of detention can 
only be made if fresh grounds come 
into existence, after the expiry or re- 
vocation of the earlier order of deten- 
tion. No such fresh order can be made 
on the ground which existed prior to 
the revocation or expiry of the earlier 
order. (Para 6) 

Where the State Government has 
refused to confirm the detention and 
the order ceased to be in force, the 
release of the detenu on bail by the 
Court in a Criminal case would not 
constitute fresh facts as would justify 
the fresh detention order. So also the 
fact that in the first order of deten- 
tion the security of the State and the 
maintenance of public order was men- 
tioned and in the second order merely 
the security ofthe State was mention- 
ed, cannot be considered as fresh facts. 
Both the detention orders are passed 
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under Section 13 (1) (a) (ii) which set 
out the prejudicial acts under which 
the suspected actions of the detenu 
will fall and for which the detention is 
made. In either case, one of the ob- 
jects is to prevent the detenu from 
acting in a manner prejudicial to the 
security of the State. The variation in 
the enumeration of the prejudicial acts 
have nothing to do with fresh facts. 
(Case law discussed.) (Para 6) 


Cases Referred: Chronological Paras 


AIR 1973 SC 897=W. P. Nos. 469 
and 470 of 1972, D/- 11-1-1973 
=1973 Cri LJ 627, Masood carat 
v. Union of India 

ATR 1970 SC 1664=(1970) 2 scr 
5171970 Cri LJ 1404, Kshetra 
Gogoi v. State of Assam 

ATR 1969 SC 43=(1969) 1 SCR 
2271969 Cri LJ 274, Hadi Ban- 
dhu Das v. District Magistrate, 
Cuttack 

AIR 1953 SC 318=1953 SCR 708 
=1953 Cri LJ 1241, Ram Krishan 
v. State of Delhi 5 

AIR 1951 SC 157=1951 SCR 167 
=52 Cri LJ 373, State of Bom- 
bay v. Atma Ram Sridhar Vai- 
dya 5 

The Judgment of the Court was 
delivered by 


JAGANMOHAN REDDY, J.u— 
The petitioner challenges the order of 
detention dated March 28, 1972 made 
under Section 3 of the Maintenance 
of Internal Security Act No. 26 of 1971 
~—hereinafter called ‘the Act’. Initial- 
ly he was arrested under the Official 
Secrets Act, 19 of 1923, and was re- 
manded by the Magistrate on October 
24, 1971. On November 19, 1971, the 
District Magistrate, Gurdaspur made 
an order of detention under Section 3 
of the Act which was served on the 
petitioner while he was still in con- 
finement under Section 3 of the Offi- 
cial Secrets Act. He was also served 
with the grounds of detention. The 
order of the District Magistrate, how- 
ever, was not approved by the State 
Government and the petitioner was 
directed to be released in respect of his 
detention under the Act. The petitioner 
thereafter moved the Sessions Judge 
for bail and was directed on March 2, 
1972 to be released on his executing 
a bail bond of Rs. 50,000/-. The bail 
bond furnished by him was accepted 
by the Sessions Court on March 14, 


2470 S. C. [Prs. 1-2} Har Jas v. State of Punjab (J. Reddy J.) 


1972, on which date the petitioner was 
released from jail. On March 28, 1972, 
a fresh order of detention was passed 
by the District Magistrate, Gurdaspur, 
which order was approved by the 
State Government on April 4, 1972. It 
is alleged that from March 14, 1972 to 
February 12, 1973 the petitioner did 
not appear before the Court in spite 
of repeated directions and undertak- 
ings given by his counsel. His applica- 
tion for exemption from appearance 
was refused and thereafter on August 
17, 1972 an application was made for 
taking action against him under S. 7 
of the Act. On February 6,'1973 the 
detenu was declared a proclaimed 
offender. On March 12, 1973 he was 
arrested in Delhi and produced before 
a Delhi Magistrate who granted a tran- 
sit remand for being produced before 
the Court at Batala and was accord- 
ingly produced before him on March 
14, 1973. On March 15, 1973, the de- 
tention order dated March 28, 1972, 
was served on him. Representations 
made by him were rejected by the 
Government on April 10, 1973, and 
finally on April 30, 1973, his detention 
was approved by the Advisory Board. 
The State Government confirmed the 
order of detention. 


2. The contentions urged þe- 
fore us are better appreciated by a 
perusal of the grounds of detention. 
These are: 


“I. That you, Harjasdev Singh s/o 
Ujagar Singh, Jat r/o village Talwara, 
p/s Srihargobindpur born on 15-4-41 
in village Talwara matriculated in 
1962, joined Military Service on 28-8- 
63 as Sepoy Clerk and later promoted 
as Havaldar Clerk in November 1968, 
are Indian National. In February 1967 
when you were transferred to 10th 
Infantry Div. HQ at Sujanpur and re- 
mained there till July, 1970. During 
this period, you, Harjasdev Singh have 
been collecting information regarding 
military units and’ conveying the same 
to Pak Intelligence Services. In return, 
you were suitably rewarded by the 
Pakistan Officers and in support of 
this, the following facts have been 
duly proved against you: 


(i) That during October 1969, one 
Pritam Singh Jat r/o Baleem p/s Kala- 
naur allured you to indulge in espi- 
onage activities against India and give 
him Military intelligence and secret 
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documents for passing on tħe same to 
his Pak masters for which you would 
be paid handsomely. You felt tempted 
and gave your consent to do the job. © 
Pritam Singh gave you Rs. 60/- and 
promised to come after a week. Pritam 
Singh again met you after about a 
week and you handed over to him a 
typed list of units under 10 Infantry 
Div. with their locations. You were 
paid Rs. 100/- more by Pritam Singh 
for this job. 


(ii) Again in the Month of Nov- 
ember 1969, the abovesaid Pritam 
Singh, contacted you at Sujanpur and 
paid you Rs. 100/- as your remunera- 
tion for supplying the list of staff offi- 
cers at 10th Infantry Div HQ at Sujan- 
pur and also one sketch on tracing 
paper regarding Road routes from 
Pathankot to Akhnoor. 

(iii) Again in the month of Dec- 
ember 1969, you supplied 10th In- 
fantry Div. Exercise papers to Pritam 
Singh who promised to compensate 
you for this after receiving payment 
from his Pak masters. 


(iv) That in November 1970 when 
you were posted in ‘A’ branch HQ 67 
Independent Infantry Brigade Com- 
pany at Abohar, you were discharged 
from the Army due to your bad record. 


“2. That during May/June, 1971, 
Pritam Singh who was on one month 
leave from the 26th Battalian B.S.F.E. 
Company met you at your house and 
took you to Shakargarh, Distt. Sialkot 
(Pakistan) and produced you before 
Major Akhtar and Sub. Zafar there. 
You along with Pritam Singh crossed 
the border from the left side of 
Indian Picket Bohar Wadala on- 
ward by the side of Dhussi band 
and reached Pak Picket Takhat- 
pur, wherefrom you were taken 
to Pak Security Office, Shakargarh in 
a jeep by Sub. Zafar. There Major 
Akhtar and Sub. Zafar talked with 
you in seclusion. You gave out all the 
details of 10th Infantry Div. to your 
knowledge to the Major. Your parti- 
culars were noted down cn a printed 
form which was got signed by you 
and you were also got photographed. 
You passed on the following documents 
and Military Intelligence to the Pak 
Security Officers: 

(i) Deployment statement of the 
units under 25 Div and other connect- 
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ed with units other than those under 
25 Div. 


(ii) There was no movement of 
the Army units in Dera Baba Nanak 
and Gurdaspur areas at that time. 


The Major gave you Rs. 200/- as 
your remuneration and assigned you 
the following task:— 

(i) To collect information about 
the postings and trainings of the offi- 
cers under 10 Infantry Div. 

(ii) To collect any secret or top 
o documents from any Army Of- 

cer. 

(iii) To collect any pamphlet about 
the Army training or containing 
technical number of the Indian Army 
units. 

Both you and Pritam Singh there- 
after crossed over to India via the 
same route. 


3. In the month of September 
1971, you alone crossed the Border via 
the same old route and met Major 
Akhtar and Sub. Zafar at Shakargarh 
and furnished the following documents 
and Military information to them: 

(i) Ammunition scale of the units 
under 10 Infantry Div. 

(ii) One pamphlet about the tech- 
nical numbers of the Army Divisions, 
Brigades and units of Indian Army. 

(iii) About posting of Major 
General Jaswant Singh as 10 Inf. Div. 
Commander. 

(iv) About movement of No. 10 
Inf. Div HQ from its previous head- 
quarter at Sujanpur to the left side 
of the Dalhousie Road near Pathankot 
in the newly constructed barracks. 


You were paid Rs. 200/~ for this 
service and further allotted the fol- 
lowing task: 

(i) To collect information about 
the construction work of Railway line 
from Pathankot to Jammu via Kathua. 

(ii) 1300 MM gun supplied by 
Russia with which unit of the Indian 
Army and the location of that unit. 

(iii) Location of 4 Horse units. 


(iv) To collect Army new or old 
photo of any V.I.P. about his visit at 
10 Inf. Div. HQ or any unit under the 
Div. 

You were then made to cross to 
Tndia with a Pak national named Akh- 
tar who was appointed a courier for 
collecting documents and military in- 
telligence from you. 
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4. That you along with Akhtar 
reached Pathankot. Akhtar stayed 
there while you left for your village. 
After two days, you returned to 
Pathankot and gave Akhtar the fol- 
lowing documents to be delivered to 
your Pak masters: 


(i) Three photos of Sh. Swaran 
Singh the then Defence Minister on 
V.LP. visits in Akhnoor sector in 3 
a poses with G.O.C. 10th Inf, 
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(ii) Location statement of the units 
under 26 Inf. Div. and connected units. 

(iii) Two sketches on tracing pa- 
pers of obstacle plan of Akhnoor Sec- 
tor —- Part I and Part IL 

(iv) 4 Horse units moved from 
Patiala to Madhopur area. 

5. That on 23-10-71 you were ar- 
rested by the local police of p/s Sri- 
hargobindpur from your house in case 
FIR No. 178 u/s 30 S. Act. On search 
of your house, the following docu- 
ments in connection with your activi- 
ties prejudicial to the security of the 
State were recovered: 

(i) A list typed in English of offi- 
cers ACRS to be reviewed by the 
Brigade Commander. 

(ii) One white paper ie. printed 
letter pad of HQ Ambala Sub Area, 
Ambala Cantt. with formation sign of 
the Sub Area units. 


(iii) A rough sketch about the 
road from Batala-Dera Baba Nanak- 
Kalanaur towards village Pakiwan 
showing some villages prepared by 
you to go to and from Pakistan in 
connection with your espionage acti- 
vities, incriminating documents, along 
with other papers. 

6. That on interrogation you have 
been found to be a Pak Spy. 

7. That in case FIR No. 178 refer- 
red to in para 5 above, you have been 
released on bail by the District and 
Sessions Judge, Gurdaspur and it is 
now likely that you will continue your 
spying activities for the Pakistan In- 
telligence services or by crossing over 
to Pakistan, you are likely to divulge 
intelligence collected by you about our 
National vital installations, Military 
formations and Civil Defence forces, to 
Pak authorities which would be high- 
ly prejudicial to the security of the 
State in these days of Pak hostilities.’ 


3. It was first contended that 
as no return was filed by the State 
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Government, the petitioner is entitled 
to be set at liberty under Rule 5 of 
O. XXXV of the Supreme Court Rules; 
secondly, there is no nexus between 
the object of the order of detention 
and the grounds of detention; thirdly, 
a perusal of the grounds of detention 
will disclose that the order is really 
made under S. 3 (1) (a) (i) of the Act 
and not under Section 3 (1) (a) (ii) 
under which it is purported to be 
made, inasmuch as the acts alleged 
against the detenu would justify an 
order being made to prevent him from 
acting in any manner prejudicial to 
the Defence of India and cannot jus- 
tify an order against him from acting 
in any manner prejudicial to the secu- 
rity of the State or the maintenance 
of public order. Finally, it was urged 
that since the grounds which formed 
the basis of the order of detention 
served on him on November 19, 1971 
(hereinafter referred to as the first 
order) are identical with the grounds 
for detaining him under the impugned 
order, the impugned order is bad and 
his detention illegal. 

4. Taking the last point first, 
it is not disputed, except for Ground 
No. 7, that the grounds of detention 
first served on the petitioner on No- 
vember 19, 1971 are identical with the 
grounds onwhich theimpugned order 
of detention is made. There is, how- 
ever, another minor difference be~ 
tween the two orders in that 
though the grounds mentioned in both 
the orders set out that the petitioner 
has been detained under Section 3 (1) 
(a) (i)) the grounds in the first order 
state that the detention of the peti« 
tioner was to prevent him from in- 
dulging in any manner prejudicial to 
the security of the State or mainten- 
ance of public order, while the grounds 


in the impugned order merely stata 
that it was to prevent the petitioner 
from acting in any manner prejudi- 
cial to the security of the State only. 


The question is, whether these two 
variations from the first order can he 
construed as ‘fresh facts’ justifying 
the impugned detention within the 
meaning of S. 14 (2) of the Act where- 
in it is provided: 

“The revocation or expiry of a 
detention order shall not bar the mak- 
ing of a fresh detention order under 
Section 3 against the same person in 
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any case where fresh facts ħave arisen 
after the date of revocation or expiry 
on which the Central Government or 
a State Government or an officer, as 
the case may be, is satisfied that such 
an order should be made.” 


There is no doubt that since the first 
order of detention dated November 
19, 1971, was not approved by the 
state Government that order of dex 
tention ceased +o have force after 12 
days from the date of the order and 
that detention order had therefore ex- 
pired on December 1, 1971. Even if 
the first order was revoked due to 4g 
technical defect the same result fol- 
lows. In Hadi Bandhu Das v. District 
Magistrate, Cuttack, (1969) 1 SCR 227 
= (AIR 1969 SC 43) it was urged on 
the analogous provisions of the Pre~ 
ventive Detention Act, 4 of 1950 thata 
detaining authority may issue a fresh 
order after revocation of an earlier 
order of detention if the previous order 
was defective in point of form or had 
become unenforceable in consequence 
of a failure to comply with the statu- 
tory provisions of the Act. Negativing 
this contention the Court observed at 
pp. 2338-234: “There is nothing in Sec- 


tion 13 (2) which indicates that the 


expression “revocation” means only 
revocation of an order which is other- 
wise valid and operative: apparently 
it includes cancellation of all orders 
— invalid as well as valid.” In these 
circumstances after the date on which 
the order ceased to be in force, unless 
fresh facts had arisen on the basis of 
which the Central Government or a 
State Government or an officer, as the 
case may be, was satisfied that such 
an order should be made, the subse- 
quent detention on the very same 
grounds would be invalid. This Court 
has in Masood Alam v. Union of India, 
W.Ps. Nos. 469 and 470 of 1972 decided 
on 11-1-1973=(reported in AIR 1973 
SC 897) has so held. In that case the 
detenu was arrested on June 15, 1972 
pursuant to an order of detention 
dated June 14, 1972 made by the Dis- 
trict Magistrate under Section 3 (1) 
(a) (i) and (ii) of the Act. The Govern- 
ment in that case also did not accord 
its approval for the petitioner’s deten- 
tion as required by Section 3 (3) of 
the Act and an order of release was 
made and served on the detenu who 
was confined in jail as an under-trial 
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under Section 107/117 of the Code of 
Criminal Procedure. A fresh order of 
detention was again passed on the 
same day, namely, June 25, 1972, the 
grounds of which were identical. Seve- 
ral contentions were urged before this 
Court, but that which found favour 
with it was that the earlier order of 
detention was either revoked or had 
expired with the result that unless the 
detention pursuant to the order dated 
June 25, 1972 is passed on fresh facts 
arising after the expiry or revocation 
of the earlier order, it must be held 
to be invalid. In support of this con- 
clusion, two decisions of this Court in 
(1969) 1 SCR 227=(AIR 1969 SC 43) 
referred toearlier, and Kshetra Gogoi 
v. State of Assam, (1970) 2 SCR 517 
= (AIR 1970 SC 1664) decided under 
D. 18 (2) of the Preventive Detention 
Act (IV of 1950) which is identical 
Nase S. 14 (2) of the Act were referred 


5. The learned Advocate for 
the respondent-State has.made strenu- 
pus attempt to distinguish Masood 
Alam’s case, (AIR 1973 SC _ 897) 


firstly, on the ground that since 
the petitioner was in jail at the 
time when the first order was 


served on him and revoked, his sub- 
sequent release on bail by the District 
& Sessions Judge, Gurdaspur, consti- 
tuted a fresh fact, as his release was 
likely to enable the petitioner to con- 
tinue his spying activities for Pakistan 
Intelligence Service or to cross over 
to Pakistan for divulging the intelli- 
gence collected by him concerning 
Vital installations, Military formations 
and Civil Defence Forces to Pakistan 
authorities which would be highly 
prejudicial to the security of the State. 
The argument of the petitioner’s Ad- 
vocate that a fresh fact or facts must 
be such as would provide a nexus 
between the object of the order of 
detention and the grounds of detention. 
was sought to be controverted by the 
State on the ground that the Act made 
- a difference between the grounds and 
facts which are two different connota- 
fions conveying different concepts. It 
was urged that while ground must 

ave a nexus with the object of the 
order of detention, facts stated there- 
in need not necessarily have that 
nexus. We find it difficult to accent 
this distinction. While it is true that 
in Section 8 of the Act as also in its 
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other provisions grounds and facts are 
used in opposition to each other, they 
must be taken as referring to two dif- 
ferent things. The grounds are conclu- 
sions of fact or reasons which have 
induced the detaining authority to pass 
the order of detention. Some times 
these are referred to as basie facts 
Facts, however, constitute the evi- 
dence upon which the conclusions jus- 
tifying the detention are made. In 
State of Bombay v. Atma Ram Sridhar 
Vaidya, 1951 SCR 167 at p. 178 = 
(AIR 1951 SC 157) it was observed — 
“By their very nature the grounds 
are conclusions of facts and not a 
complete detailed recital of all the 
facts. The conclusions drawn from the 
available facts will show in which of 
the three categories of prejudicial acts 
the suspected activity of the parti- 
cular person is considered to fall. 
These conclusions are the “grounds” 
and they must be supplied. No part 
of such “grounds” can be held back 
nor can any more “grounds” be added 
thereto. What must be supplied are 
the “grounds on which the order has 
been made” and nothing less.” ‘The 
detenu, however, is not entitled to 
know the evidence, nor the source of 
the information, but he must be fur- 
nished with sufficient particulars or 
facts ie. sufficient details to enable 
him to make out a case if he can, for 
the consideration of the detaining au- 
thority. (Also see Ram Krishan v 
State of Delhi, 1953 SCR 708=(AIR 
1953 SC 318). ) 

6. There may be facts which 
are not germane or are not relevant 
to the grounds justifying the detention 
and when S. 14 refers to fresh facts it 
does not refer to facts which are not 
relevant but to such fresh facts on 
which the detaining authority is satis- 
fied that an order of detention should 
be made. If the fresh facts cannot form 
the basis for a conclusion on which 
the detention order can be made, then 
those facts are not fresh facts which 
will justify the detaining authority to 
make an order of detention. If the 
contention of the learned Advocate for 
the State that the release on batil of 
the petitioner by the District & Ses- 
sions Judge constitutes fresh facts 
which would furnish an opportunity 
to the detenu to act in a manner 
prejudicial to the security of the State 
or the maintenance of public order, 
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then the same argument can be avail- 
ed of for any subsequent detention on 
the same facts and grounds after the 
detenu has been released on the ex- 
piry of the period for which he was 
detained or after the earlier order of 
detention has been revoked, because in 
both the cases, namely, where the 
Government has refused to confirm 
the order of detention as well as on 
the expiry of the period for which the 
detenu has been detained and the də- 
tention order has expired, the like- 
lihood of the detenu continuing to act 
in any manner prejudicial to the secu- 
rity of the State etc. can be said ta 
exist and those would furnish a cause 
for making a fresh detention order. A 
fresh order of detention can only be 
made if fresh grounds come into exist- 
ence, after the expiry or revocation 
of the earlier order of detention. No 
such fresh order could be made on the 
ground which existed prior to the 
revocation or expiry of the earlier 
order of detention. In order to prevent 
such a contingency Parliament has 
enacted Section 14 of the Act and this 
Court dealing with such a contingency 
in Masood Alam’s case, (W. P. Nos. 469 
and 470 of 1972 D/~ 11-1-1973 (repor- 
ted in AIR 1973 SC 897) already re- 
ferred to observed: 


“It is to effectuate this restriction 
on the maximum period and to en- 
sure that it is not rendered nugatory 
or ineffective by resorting to the 
camouflage of making a fresh order 
Operative soon after the expiry of 
the period of detention, as also to 
minimise resort to detention orders 
that Section 14 restricts the detention 
of a person on given set of facts to the 
original order and does not permit a 
fresh order to be made on the same 
grounds which were in existence when 
the original order was made.” 


We do not think that the release of 
the detenu on bail by the Sessions 
Court would constitute fresh facts as 
would justify the impugned detention 
order, nor is there any substance in 
the contention that since in the first 
order of detention the security of the 
State and the maintenance of public 
order were mentioned and in the se- 
cond order merely the security of the 
State was mentioned, they can be 
considered as fresh facts. Both the 
detention orders are passed under Sec- 
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tion 13 (1) (a) Gi) which set out the 
prejudicial acts under which the sus- 
pected actions of the detenu will fall 
and for which the detention is made. 
It is immaterial whether the detain- 
ing authority is satisfied that the 
grounds on which the detention is be- 
ing made for preventing the detenu 
from acting in any manner prejudicial 
to the security of the State or the 
maintenance of public order, or for 
preventing him from acting in a man- 
ner prejudicial to the security of tha 
State alone, because in either case, one 
of the objects is to prevent the detenu 
from acting in a manner prejudicial ta 
the security of the State. The varia- 
tion in the enumeration of the preju- 
dicial acts have nothing to do with 
fresh facts. 


7. There being no fresh facts 
on which the impugned detention order 
is made, that order is invalid and the 
detention of the petitioner cannot be 
sustained. In the view we have taken, 
it is not nece$sary to deal with tha 
other contentions. The petitioner is 
directed to be released forthwith. 


Petition allowed, 
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H. R. KHANNA, JJ. 

Khashaba Maruti Shelke, Appel- 
lant v. The State of Maharashtra, Res- 
pondent. 

Criminal Appeal No. 223 of 1972, 
D/- 23-7-1973. 

Index Note: — (A) Evidence — 
Appreciation of —- Circumstantial evi- 
dence —— Circumstantial evidence must 
be so complete as to exclude every 
hypothesis other than that of guilt of 
the accused. (Para 18) 


The Judgment of the Court was 
delivered by 


KHANNA, J.:—— Khashaba Maruti 
Shelke (33) along with eight others 
was tried in the court of Sessions 
Judge Sangli for offences under Sec- 
tions 302/34, 307/34, 324/34 and 
333/34 Indian Penal Code, S. 25 Arms 
Act read with Sec. 34 Indian Penal 
Code, Section 27 Arms Act read with 
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S. 34 Indian Penal Code, Section 3 
Explosive Substances Act read with 
Section 34 Indian Penal Code, S. 4 Ex- 
plosive Substances Act read with Sec- 
tion 34 Indian Penal Code, Section 5 
Explosive Substances Act read with 
Section 34 Indian Penal Code and Sec- 
tion 6 Explosive Substances Act read 
with Section 34 Indian Penal Code. In 
the alternative, there were charges 
against the accused for the above 
offences read with Section 149 Indian 
Penal Code. Learned Sessions Judge 
acquitted the other eight accused and 
convicted the appellant for offences 
under Section 302 Indian Penal Code 
on two counts for causing the death of 
Head Constable Yesade (45) and Smt. 
Balkabai (70) and sentenced him to 
death on each count. The appellant 
was further convicted under S. 307 
indian Penal Code for attempt to mur- 
der PSI Mardur and was sentenced to 
undergo rigorous imprisonment for 
a period of seven years. The appellant 
was also convicted under S. 333 Indian 
Penal Code for causing injuries to 
police constable Madane and was sen- 
tenced to undergo rigorous imprison- 
ment for a period of three years. Con- 
viction was also recorded against the 
appellant under Section 332 Indian 
Penal Code for causing injuries to 
police constables Huzare, Havaldar, 
Savant and More and he was sentenced 
to undergo rigorous imprisonment for 
a period of two years on that count. 
The appellant was convicted under 
Sections 25 and 27 of the Arms Act 
and was sentenced to undergo rigorous 
imprisonment for a period of one year 
on each count. Conviction was also re- 
corded against the appellant under Sec- 
tions 3 and 4 (b) of the Explosive Sub- 
stances Act and he was sentenced to 
undergo imprisonment for life on each 
count. In addition to that, the appel- 
lant was convicted under Section 5 of 
the Explosive Substances Act and he 
was sentenced to undergo rigorous im- 
prisonment for a period of three years. 
The sentences of imprisonment, if 
necessary, were ordered to run con- 
currently with the sentence imposed 
upon the appellant in another case 
under Section 307 Indian Penal Code. 
On appeal and reference to the High 
Court, the judgment of the learned 
Sessions Judge was affirmed. The ap- 
pellant thereafter has come up in ap- 
peal to this Court by special leave. 
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2. The prosecution case is that 
the appellant was wanted in two mur- . 
der cases of 1962 and 1966 but he 
could not be apprehended as he was 
absconding from 1962. From March 
1967 to May 1971 Sub Inspector Ram- 
chandra Mardur (PW 58) was posted 
in Sangli District and his main duty 
was to trace the absconding accused 
and to detect the offenders involved in 
property offences. 


3. On July 24, 1970, it is sta- 
ted, an informant informed Sub Ins- 
pector Kumbhar of police station 
Radhanagari in Kolhapur District that 
the appellant, who is a resident of vil- 
lage Kameri, was present in village 
Kavathe-Piran in District Sangli. 
Kavathe-Piran is seven miles from 
sangli. Sub Inspector Kumbhar there- 
upon left for Sangli to inform the 
Superintendent of Police. On July 25 
Head Constable Naik (PW 18) of police 
station Radhanagari along with three 
others went to village Kavathe-Piran 
and met the informant there. They 
concealed themselves inside a house 
and through the chinks of a door saw 
the appellant going on the road. The 
appellant was then carrying a gun and 
a bandolier containing cartridges. Head 
Constable Naik and others thereafter 
went to Sangli and informed Superin- 
tendent of Police Krishnan about the 
whereabouts of the appellant. 


4. On July 26, 1970 Sub Ins- 
pector Mardur was directed by Supe- 
rintendent of Police Krishnan to ar- 
range a raid party for the apprehen- 
sion of the appellant. A party of 30 
armed constables along with a tear gas 
squad of three constables then went 
to the outskirts of village Kavathe- 
Piran and reached there at 9 p.m. 
At about 10 p.m. the members of the 
police party were informed that the 
appellant had fired at Jaising Patil 
(PW 21) of village Kavathe-Piran at 
the latter’s house and thereafter had 
run away. Superintendent of Police 
Krishnan then split the police party 


into three groups. Two groups 
were sent in other directions, 
while the third group headed by 
Sub Inspector Mardur proceed- 


ed towards the ħouse of Ananda in 
village Kavathe-Piran. Ananda too was 
arraigned as an accused at the trial 
along with the appellant but was ac- 
quitted. The group headed by Sub 
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- Inspector Mardur contained Head 
., Constables Yesade deceased, Naik (PW 
18) and Lavate (PW 55) and 10 police 
constables, including Madane (PW 30), 
Huzare (PW 29) Savant (PW 47), 
Havaldar (PW 44) and Pimpri (PW 
45). Head Constable Lavate was direct- 
ed to keep a watch on the back door 
of Ananda’s house. Sub Inspector 
Mardur went to the cattle shed of the 
house of Ananda and called out Anan- 
da. Ananda came out and soon there- 
after the door of the house was closed 
from inside. On Sub Inspector Mar- 
dur’s enquiry, Ananda replied that 
his mother only was inside the house. 
Sub Inspector Mardur, however, heard 
some foot-steps and a whispering 
sound from inside. This aroused the 
suspicion of Sub Inspector Mardur. 
He accordingly after alerting the 
other members of the police party 
kicked open the door. As soon as the 
door was opened Sub Inspector Mardur 
heard the sound of firing from inside 
the house. It was dark inside. The Sub 
Inspector had a torch in his left hand 
and he flashed it while holding a revol- 
ver in the right hand. Head Constable 
Yesade then entered a room of the 
house. Sub Inspector Mardur was fol- 
lowing Head Constable Yesade when 
there was an explosion and the Sub- 
Inspector saw huge flames. The Sub 
Inspector felt that he had been injur- 
ed. He accordingly returned to the 
cattle shed and asked the police party 
to fire. The members of the police 
party then fired two rounds into the 
house. The Sub Inspector also heard 
reports of firing from inside. Blood 
then started coming out of the injuries 
of Sub Inspector Mardur and he also 
felt giddy. The Sub Inspector then 
came out of the house and took shel- 
ter behind a wall. As the Sub Inspec- 
tor was seriously injured, he directed 
the members of the party to stop fir- 
ing and to watch if someone came out 
of the house of Ananda. During the 
course of this occurrence, Head Con- 
stable Lavate, who had been posted on 
the backside of the house, saw one 
man emerging out of the house from 
the back door. Head Constable Lavate 
directed a police constable to fire at that 
man, but that man escaped without 
being hit. Another man thereafter 
emerged from the back door of 
Ananda’s house and escaped. Superin- 
tendent of Police Krishnan then arriv- 


A.L R. 


ed at the house of Ananda and took 
steps to send Sub Inspector Mardur to 
the hospital for medical treatment. 
The police constables, who too were 
injured, were also sent along with 
Sub Inspector Mardur. 


5. Under the directions of 
Superintendent of Police Krishnan 
tear gas shells were burst out inside 
the house of Ananda for flushing out 
inmates. Ananda and one other per- 
son then came out of the house, 
Superintendent of Policethen entered 
Andanda’s house and saw Head Con~ 
stable Yesade lying injured in a small 
room adjoining the cattle shed of the 
house. Yesade was brought out for 
medical treatment but he breathed his 
last in a short while. Balkebai, mother 
of Ananda accused, was also found 
lying dead in a room of the house. On 
the following morning at about 9 a.m. 
Head Constable Naik made report 
Ex. 52 at the police station regarding 
the present occurrence. 


6. On the night of occurrence 
Appa Kesre (PW 23) was present in 
his house. Appa Kesre’s house is at 
a distance of two houses from that of 
Ananda in village Kavathe-Piran. At 
about 11 or 11.30 pm. Appa Kesre 
heard some tumult and got up. After 
the tumult had subsided, Appa Kesre 
saw the appellant and Ramchandra 
who too was an accused in the case, 
come inside the house of Appa Kesre. 
The appellant on arrival disclosed his 
identity and told Appa Kesre not ta 
make noise. The appellant and Ram- 
chandra thereafter concealed them-~ 
selves inside the house of Appa Kesre. 
On the following morning Appa Kesre 
went out to ease himself. His wife also 
went out from the house. Enquiries 
were made by the police from Appa 
Kesre regarding the whereabouts of 
the appellant but when Appa Kesre 
pleaded ignorance, he was de- 
tained. The appellant and Ramchandra 
were later apprehended from the 
house of Appa Kesre at ebout 1.30 
p.m. The appellant was found to have 
abrasions on his person and his under- 
wear had stains of blood. The under- 
wear was taken into possession. Sub 
Inspector Sadashiv (PW 64), who in= 
vestigated this case, found that some 
tiles of the roof of the central room 
of Ananda’s house had been removed 
in the south-east corner. A 303 rifle 
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Ex. article 9 was found dangling in 
the roof. Its butt was broken. Three 
empty cartridges were also found in 
the room. An iron pin too was seen 
lying in one of the rooms. 


T. The house of Ananda was 
examined by Senior Inspector of Ex- 
plosives Birendranath De (PW 53) on 
July 30. The Senior Inspector of Ex- 
plosives took into possession the vari- 
ous articles lying there and came to 
the conclusion that a handgrenade had 
been exploded there. The hand-gre- 
nade was of service origin and was of 
fragmentation type used by service 
people only. It had been manufactur- 
ed in 1964. 


8. Post-mortem examination of 
the dead bodies of Head Constable 
Yesade and Balkabai was performed 
by Dr. Govid Jathar (PW 48) on July 
27, 1970. Balkabai was found to have 
12 lacerated wounds besides a large 
number of abrasions on the various 
parts of her body. There was blacken~ 
ing at the site of the different injuries. 
The injuries, in the opinion of the 
doctor, could have been caused by 
material flying as a result of the ex- 
plosion of a hand-grenade. Yesade had 
three lacerated wounds besides a 
large number of abrasions. The doctor 
extracted one metal piece from the 
cavity of the chest of Yesade. Aorta 
of Yesade was found to have been pun- 
ctured. The injuries of Yesade could 
be caused by hard and blunt substance 
flying with velocity. There was no bul- 
let injury on the bodies of Balkabai 
and Yesade. 

9. Dr. Chokakakar (PW 52) exa- 
mined the injuries of Sub Inspector 
Mardur as well as those of police cons- 
tables Madane, Huzare, Savant, Haval- 
dar and More. Those injuries, in the 
opinion of the doctor, were the result 
ofan explosion. Five oftheinjuries of 
Sub Inspector Mardur were found to 
be dangerous to life. The appellant 
and Ananda accused were also ega- 
mined by Dr. Chokakakar. The appel- 
lant had seven abrasions on the dif- 
ferent parts of his body. The above in- 
juries could be caused byahard and 
blunt substance. Ananda had four pun- 
ctured wounds which could be caused 
by splinters in an explosion. 

10. At the trial the plea of the 
appellant was denial simpliciter. Ac- 
cording to the appellant, he had left 
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his village because he was afraid‘ of 
one Shankar Bhima Patil. Shankar 
Bhima Patil was stated to be a rela- 
tion of an accused in a murder case 
and the father of the appellant had 
appeared as a prosecution witness 
against that accused. As regards the 
injuries on his person, the appellant 
stated that he was apprehended by 
the police in a field at about noon 
time on July 27, 1970. It was stated 
that the injuries on the person of the 
appellant had been received by him 
during the course of grappling with 
the police officials. No evidence was 
produced in defence. 


11. The trial court convicted 
the appellant as mentioned above be- 
cause it was of the view that the ap- 
pellant had exploded the hand-grenade 
and had caused the different injuries. 
The High Court on appeal and refer- 
ence substantially agreed with the 
trial court. 


12. We have heard in appeal 
Mr. Srivastava on behalf of the ap- 
pellant and Mr. Khanna on behalf of 
the State, and are of the view that 
the case has not been proved against 
the appellant beyond all reasonable 
doubt. The fact that a hand-grenade 
was exploded in the house of Ananda 
when the police party headed by Sub 
Inspector Mardur arrived there with 
a view to apprehend the appellant 
cannot be disputed. Likewise, it can- 
not be disputed that Yesade and Bal- 
kabai received fatal injuries and Sub 
Inspector Mardur and other police 
officials received serious injuries as a 
result of that explosion. The crucial 
question which arises for determina- 
tion in the present case is whether 
the appellant possessed the hand-gre- 
nade in question and exploded the 
same, as a result of which injuries 
were caused to the two deceased per- 
sons and the different police officials, 
There is no direct evidence on this 
point as none of the witnesses has de- 
posed about his having seen the ap- 
pellant carrying a hand-grenade or 
about his having exploded the hand- 
grenade. The High Court in main- 
taining the conviction of the appellant 
has relied upon the following pieces of 
circumstantial evidence: 9 


1) The fact that the appellant was 
absconding before the occurrence in 
two murder cases. 
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2) The fact that the appellant was 
seen carrying a gun and cartridges in 
village Kavathe-Piran by Head Cons-~ 
table Naik on July 25, 1970. 


3) The fact that the appellant fir- 
ed at Jaising at 9 pm. on July 26, 
1970 in village Kavathe-Piran. 


4) The fact that the appellant 
sought shelter in the house of Appa 
Kesre at about mid-night hour after 
the explosion of the hand-grenade. 


5) The fact that the appellant had 
abrasions on his person at the time of 
his arrest and his underwear was 
found to be stained with blood. 

In our opinion, the circumstances enu- 
merated above taken singly or cumu- 
latively do not go to show that it was 
the appellant who exploded the hand- 
grenade. It is in the evidence of Jai- 
sing (PW 21) that the appellant on the 
night of occurrence was accompanied 
by four other persons, namely, Ram- 
chandra, Mane, Shankar and Sadashiv. 
Out of them, Shankar and Sadashiv 
were strangers. Ramchandra and 
Mane were also charged for the vari- 
ous offences for which the appellant 
was charged, but they were acquitted. 
There is nothing to rule out the pos- 
sibility of the hand-grenade having 
‘been exploded not by the appellant 
but by one of his companions. 
The fact that the appellant was 
an absconder in two earlier cases 
would not necessarily show that it 
was the appellant who exploded the 
hand-grenade and not one of his com~ 
panions. For even if the appellant 
was interested in preventing his appre- 
hension and might have for that ob- 
ject exploded the hand-grenade, it is 
equally possible that the explosion of 
the hand-grenade might have been 
the work of one of the companions of 
the appellant with a view to prevent 
the apprehension of the appellant and 
facilitate his escape. The presence of 
abrasions on the person of the appel- 
lant or of the blood stains on his 
underwear would not also show that 
it was the appellant and not one of his 
companions who had exploded the 
hand-grenade. The further fact that 
the appellant and Ramchandra accused 
Jater sought shelter in the house of 
Appa Kesre would not also lead to 
the inference that it was the appellant 
and not one of his companions who had 
exploded the hand-grenade. Likewise, 
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no inference can be drawn from the 
fact that the appellant had fired at 


Jaising earlier on that night, that. the 
pene too was exploded 


13. Reference has been made 
by Mr. Khanna to the fact that Jallan~ 
dar, brother of the appellant, was pre- 
viously employed in the army and that 
Jallandar is. untraceable since July 26, 
1970 when the present occurrence took 
place. It is pointed out that the hand- 
grenade was of service origin. This 
circumstance. in our opinion, is far 
from showing that the appellant alone 
could be in possession of the hand- 
grenade and that it was he who ex- 
ploded the same. If one was out to 
procure a service hand-grenade by il- 
legal means, it was not necessary for 
one to have a brother in the army to 
secure such a hand-grenade. One might 
as well have obtained such a hand- 
grenade through other sources, 


14. Reference has also been 
made by Mr. Khanna to police entry 
Ex. 139 and entry in crime handbook 
Ex. 162, according to which intellige- 
nce had been collected that the appel- 
lant carried a hand-grenade. The con- 
tents of those documents cannot be of 
much value as there is nothing to show 
that the person who made these en- 
tries had any direct knowledge of the 
possession of hand-grenades by the 
appellant. On the contrary, the entries 
show that the above information had 
been derived from some other persons. 
Those persons have not been examined 
as witnesses in the case. There is no 
substantive evidence of any one on the 
record that he had seen the appellant 
carrying a hand-grenade. The two 
documents referred to above, in our 
opinion, can be no substitute for the 
substantive evidence of witnesses on 
the point that the appellant had in his 
possession a hand-grenade. 


13. The appellant was convict- 
ed on August 23, 1971 by Additional 
Sessions Judge Sangli for an offence 
under Section 307 Indian Penal Code 
in connection with the incident relat- 
ing to the firing at Jaisingh on the 
night of July 26, 1970. A sentence of 
rigorous imprisonment for a period of 
seven years was awarded to the ap- 
pellant on that count. The appellant 
was also convicted for offences under 
Sections 25 and 27 of the Arms Act 
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in that connection and was sentenced 
to undergo rigorous imprisonment for 
a period of one year and three years 
for those offences. As the appellant 
has already been convicted for the 
offences under the Arms Act for being 
in possession of the rifle and the car- 
tridges, he cannot be convicted again 
for being in possession of the same 
rifle and cartridges on that day. It 
also cannot be said that the appellant 
caused any injury with the rifle to the 
two deceased persons or the other 
police officials because no bullet in- 
jury was found on any one of them. 


16. It may be mentioned that 
though the prosecution seeks the con- 
viction of the appellant on the allega- 
tion that he exploded a hand~grenade, 
in the first information report relating 
to the present occurrence which was 
lodged by Head Constable Naik there 
is no reference to a hand-grenade 
much less to the explosion of a hand- 
grenade by the appellant, although 
there is a reference in it to the burst- 
ing of tear gas shells by the police 
party. It appears that the police party 
was taken by surprise when the hand- 
grenade exploded and no one realised 
as to what had happened and how the 
different persons had been injured. 
This apparently accounts for the fact 
that there is no mention of the explo- 
sion of a hand-grenade or a bomb in 
the first information report lodged by 
Head Constable Naik. All that was 
mentioned in the said report was that 
there was firing from inside even 
though medical evidence reveals that 
there was no bullet injury on any of 
the injured persons. 


1%. It is rather unfortunate 
that in a case like the present wherein 
two persons were killed and a number 
of others were injured, no direct eyi- 
dence could be produced as to who 
had exploded the hand-grenade which 
caused the injuries to the deceased 
persons and other members of the 
police party. The difficulty in pro- 
curing the direct evidence can be traced 
to the fact that the police chose to ar- 
raign as accused the different inmates 
of Ananda’s house. None of them could 
consequently be examined as a wit- 
ness although those inmates could be 
in a position to depose as to who had 
exploded the hand-grenade. 
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18. In order to base the con- 
viction of an accused on circumstan- 
tial evidence the court must be certain 
that the circumstantial evidence is of 
such a character as is consistent only 
with the guilt of the accused. If, how- 
ever, the circumstantial evidence ad- 
mits of any other rational explanation, 
in such an event an element of doubt 
would creep in and the accused must 
necessarily have the benefit thereof. 
The circumstances relied upon should 
be of a conclusive character and should 
exclude every hypothesis other than 
that of the guilt of the accused. In 
other words, there must be a chain 
of evidence so far complete as not to 
leave any reasonable ground for a 
conclusion consistent with the inno- 
cence of the accused. The circumstan- 
ces must show that within all reason- 
able probability the impugned act must 
have been done by the accused. If two 
inferences are possible from the cir- 
cumstantial evidence, one pointing to 
the guilt of the accused, and the other, 
also plausible, that the commission of 
the crime was the act of someone else, 
the circumstantial evidence would not 
warrant the conviction of the accused. 
In case the circumstantial evidence 
relied upon by the High Court for 
maintaining the conviction of the ac- 
cused for an offence entailing capital 
punishment does not satisfy the above 
requirement, an interference would be 
called for by this Court. 

19. It would be apparent from 
what has been discussed above that 
the circumstantial evidence relied up- 
on by the prosecution in this case is 
not of such a character as can be held 
to be consistent only with the guilt of 
the appellant. 

20. We, therefore, accept the 
appeal, set aside the conviction of the 
appellant and acquit him. 

Appeal allowed. 
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Index Note: — (A) Arbitration Act 
(1946), S. 28 (2)—Enlargement of time 
for making award by consent of par- 
ties —- Arbitration agreement itself 
need not embody stipulation that time 
can be extended by subsequent agree- 
ment. Decision dated 7-12-1966 (All) 
Reversed. (X-Ref: Sch. 1 Cl. 3). 

Brief Note: — (A) Arbitrator can 
enlarge time for making award if 
after entering on the arbitration the 
parties mutually agree to such enlarge- 
ment. It is not the requirement of 
law that the power to enlarge time by 
a subsequent agreement must be sti- 
pulated in the arbitration agreement 
itself. (Para 11) 


Such a consent must be a post 
reference consent is clear from S. 28 (2) 
which renders null and void a provi- 
sion in the original agreement to that 
effect. In a sense where a provision 
is made in the original agreement that 
the Arbitrator may enlarge the time. 
Such a provision always implies mu- 
tual consent for enlargement but such 
mutual consent initially expressed in 
the original agreement does not save 
the provision from being void. 

(Paras 11, 12, 14) 

Cases Referred: Chronological Paras 
AIR 1963 SC 90=1963 SCR 209, 
Waverly Jute Mills Co. Ltd. v. 

Raymon and Co. (India) Ltd. 13 


The Judgment of the Court was 
delivered by 

PALEKAR, J.-— This is an ap- 
peal by special leave from an order of 
the High Court at Allahabad dated 
December 7, 1966, by which the Court, 
in agreement with the trial court, 
superseded a Reference to Arbitration. 

2. Hari Krishna Wattal and 
Vaikunth Nath Pandya carried on 
business in partnership under the 
mame and style of ‘Wattal & Co.. Dif- 
ferences having arisen between them, 
a reference was made to the Arbitra- 
tor in accordance with the agreement 
under the partnership deed. The Arbi- 
trator, Shri Bagchi, Advocate, gave an 
award and Hari Krishna Wattal appli- 
ed under Section 14 of the Arbitration 
Act for filing of the award and for 
making it a rule of the Court. Objec- 
tions were filed by Vaikunth Nath 
Pandya. The award was challenged 
on several grounds. The Court of the 
first instance held inter alia that the 
award dated February 27, 1959 was in- 
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valid on the ground, firstly, that the 
award had been passed after the pres- 
cribed period for making the award 
and secondly that the reference agree- 
ment was defective on account of 
vagueness and uncertainty. Hari Kri- 
shna Wattal filed an appeal in the 
High Court. The learned Single Judge 
who heard the appeal agreed with the 
trial court on the two above grounds 
and superseded the reference. 


3 It is contended by Mr. 
Sharma that both the Courts were in 
error in holding that the award was 
invalid on the aforesaid grounds. 

4. Ex. 13 is the agreement ta 
refer the disputes between the par- 
ties. The agreement is dated 5-2-1958 
and the award, as already stated, was 
made much beyond four months from 
the date of the reference. Prima facie 
it will be invalid unless the time for 
enlargement of the award was legal- 
ly extended. It is contended for the 
appellant that the time had been legal- 
ly extended by the mutual written 
consent of the parties and hence the 
award was not liable to be set aside. 
Jt will appear from the record that 
the time was extended not less than 
six times. The first extension was 
from 31-5-1958 to 31-7-1958 and the 
last extension was from 29-1-1959 to 
28-2-1959. None of these six exten- 
sions was for the benefit of the ap- 
pellant. Five extensions were given 
for the convenience of the res- 
pondents and one for the con- 
venience of the Arbitrator. On each 
occasion, however, the appellant and 
the respondents had mutually agreed 
to the extension in writing. The agree- 
ment for enlargement of time was 
generally in the following terms: 


“It is therefore agreed between 
the parties as below: 


(1) That Shri A. K. Wattal, con- 
stituted attorney for Shri H. K. Wat- 
tal and Shri Vaikunth Nath Pandya 
agree to give further time to the 
Arbitrator to give his award on any 
date till the 31st of July, 1958. 


(2) That the said parties further 
agree that they would accept such 
award, if given on or before 31st of 
July 1958, as a valid award, and would 
not raise any objection on the score of 
its having been delivered beyond four 
a of the reference to arbitra- 

on. 


> 
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5. It is not disputed that if 
such mutual agreement between the 
parties to the arbitration was capable 
- of legally effecting the enlargement. of 
time for making the award then the 
award could not be challenged on the 
particular ground that it had been 
delivered beyond four months of the 
reference. 


6. Section 3 of the Arbitration 
Act, 1940 provides: 

“An arbitration agreement, unless 
a different intention is express- 
ed therein, shall be deemed to include 
the provisions set out in the First 
Schedule in so far as they are appli- 
cable to the reference.” 


T The First Schedule has 8 
clauses describing the implied condi- 
tions of an arbitration agreement. 
Clause 3 reads as follows: 

“The arbitrators shall make their 
award within four months after en- 
tering -n the reference or after hav- 
ing been called upon to act by notice 
in writing from any party to the 
arbitration agreement or within such 
extended time as the 
allow.” 

8. The power of the Court. to 
- extend time is contained in Section 28, 
which is as follows: 

"28. Power to Court only fo en- 
Targe time for making award.—(1) The 
Court may, if it thinks fit, whether 
the time for making the award has 
been made or not, enlarge from time 
to time the time for making the award. 

(2) Any provision in an arbitra- 
tion agreement whereby the arbitra- 
tors or umpire may, except with the 
consent of all the parties to the agree- 
ment, enlarge the time for making the 
award, shall be void and of no effect.” 

9, The High Court was of the 
opinion that there are only two 
methods for enlarging the time. The 
first method is securing an order from 
the Court and the second method is 
to stipulate in the arbitration agree- 
ment for extension of time by a sub- 
sequent agreement. The High Court 
held that the general plan of S. 28 
suggested that the Legislature did not 
contemplate any third method for 
extension of time. Since, in the pre- 
sent case, the arbitration agreement 
itself did not stipulate for extension 
of time by a subsequent agreement 
‘and there was no order of a Court ex- 
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tending the time the award was in- 
valid. 


10. The question depends up- 
on the true construction of Section 28. 
There is no doubt that the Arbitrator 
is expected to. make his award within 
four months of his entering on the 
reference or on his being called upon 
to act or within such extended time 
as the Court may allow. Reading cl. 3 
of the Schedule along with Section 28 
one finds that the power to enlarge 
the time is vested in the Court and not 
in the Arbitrator. Clause 2 and 8S. 28 
(1) exclude by necessary implication 
the power of the Arbitrator to enlarge 
the time. This is emphasised by Sec- 
tion 28 (2) which provides that even - 
when sucha provision giving the Arbi- 
trator power to enlarge the time is 
contained in the agreement, that pro- 
vision shall be void and of no effect. 
The headnote of Section 28 brings out 
the force of this position in law by 
providing that the power is of the 
Court only to enlarge time for making 
the award. 


11. Sub-section (2) of S. 28, 
however, indicates one exception to 
the above rule that the Arbitrator can- 
not enlarge the time, and that is when 
the parties agree to such an enlarge- 
ment. The occasion for the Arbitrator 
to enlarge the time occurs only after 
he is called upon to proceed with the 
arbitration or he enters upon the re- 
ference. Hence, it is clear that if the 
parties agree to the enlargement of 
time after the Arbitrator has entered 
on the reference, the Arbitrator has 
the power to enlarge it in accordance 
with the mutual agreement or consent 
of the parties. That such a consent 
must be a post reference consent, is 
also clear from Section 28 (2) which 
renders null and void a provision in 
the original agreement to that effect 
In asense where a provision is made in 
the original agreement that the Arbi- 
trator may enlarge the time, such a 
provision always implies mutual con- 
sent for enlargement but such mutual 
consent initially expressed in the ori- 
ginal agreement does not save the 
provision from being void. It is, there- 
fore, clear that the Arbitrator gets 
the jurisdiction to enlarge the time 
for making the award only in a case 
where after entering on the Arbitra- 


2482 S. C. [Prs. 11-15] Hari Krishna v. Vaikunth Nath (Palekar J.) 


tion the parties to the arbitration 
agreement consent to such enlarge- 
ment of time. 


12. The question, however, is 
whether it was necessary to stipulate 
in the arbitration agreement itself for 
the enlargement of time by a sub- 
sequent agreement. In our opinion, 
sub-section (2) of Section 28 does not 
say that such a stipulation should be 
in the arbitration agreement itself, It 
only tells us in which specific case of 
mutual consent a provision for en~ 
largement of the time for making the 
award, if inserted in the agreement, 
will save the provision from being 
null and void. It does not purport to 
lay down that such a specific case of 
mutual consent should, in order to 
become effective, be part of the ori- 
ginal agreement between the parties. 


13. The above interpretation is 
in consonance with the fundamental 
principles of arbitration. The arbitra- 
for gets his jurisdiction to make a 
binding award on an agreement be- 
tween the parties to refer a dispute 
to him. The agreement between the 
parties is the foundation of the juris- 
diction of the Arbitrator. Like any 
contract by mutual consent of the 
parties, the terms of the contract can 
be modified. Even in a case where the 
Arbitrator enters on the reference on 
an invalid agreement it is open to the 
parties to enter into a fresh agree- 
ment to refer the dispute to the Arbi- 
trator while it is pending adjudica- 
tion and in such an event the proceed- 
ings before the Arbitrator can be up- 
heid as referable to that agreement 
and the award will not be open to 
' attack as without jurisdiction. See: 
Waverly Jute Mills Co. Ltd. v. Ray- 
- mon & Co. (india) Private Ltd. 1963-3 
SCR 209 at p. 226 = (AIR 1963 SC 
90). Such being the power of mutual 
consent of the parties in the sphere 
of arbitration one does not see why by 
mutual agreement the parties cannot 
enlarge the time for,making the award 
when the Arbitrator has entered on 
the reference and is proceeding with 
the arbitration. 


14. In our view, therefore, Sec- 
tion 28 (2) does not provide that the 
Arbitration agreement alone should 
stipulate that the Arbitrator may ex- 
tend the time on a subsequent agree- 
ment between the parties. Even in a 
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case where there is no such stipula- 
tion in the original agreement, the 
Arbitrator is entitled to enlarge the 
time if after entering on the reference 
the parties to the arbitration consent 
to such enlargement. In the present 
case, the enlargement of time for 
making the award was on the request 
and mutual consent of the parties 
during arbitration and, therefore, the 
award made within the extended time 
must be deemed to be valid. 


15. The second ground on 
which the reference was superseded 
was that the arbitration agreement _ 
was defective on account of vagueness 
and uncertainty. We have carefully 
gone through the arbitration agree- 
ment Ext. 13 dated 5-2-1958 and we 
think that the High Court was in error 
in thinking that the agreement was 
vague and uncertain. It will be seen 
that the agreement is between Hari 
Krishna Wattal on the one hand and 
Shri Vaikunth Nath Pandya on the 
other. The long preamble shows that 
they were doing business in the name 
of Wattal & Co. and disputes had ari. 
sen between them with regard to cer- 
tain amounts which were put to the 
debit of Vaikunth Nath Pandya and 
his sons which Wattal insisted must 
be paid to him. But Vaikunth Nath 
Pandya was challenging the correct- 
ness of the entries in the accounts 
about the business of Wattal & Co. It 
may be stated here that Vaikunth Nath 
Pandya had two sons. One son named 
Rishi Nath Pandya was the Manager 
of Kailash Carpet Co. a proprietary 
concern of Hari Krishna Wattal. There | 
were accounts in the name of Rishi 
Nath both in Kailash Carpet Co. and 
Wattal & Co. The second son Ravin- 
der Nath was doing business as Ravin- 
dra Bros. He had a cash credit ac~ 
count with Wattal & Co. It appears 
that some dispute was raised with re~- 
gard to the correctness of the accounts 
in the names of the two sons in the 
books of Wattal & Co. but if the ac- 
counts were held to be correct there 
was no dispute that the father 
Vaikunth Nath Pandya had agreed to 
accept the liabilities on behalf of the 
sons. So, the agreement of reference 
contained these four clauses: 


“i. That the said Arbitrator shall 
determine what amounts, if any, are 
due to the first party (Wattal) from 
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the second party (Pandya) and his 
‘sons including Ravindra Brothers, and 
how the same should be paid by the 
- second party (Pandya). 


2. That the arbitrator shall allow 
the second party to check and exa- 
mine the accounts of Wattal and Co. 
not only from 1-5-55 but also for any 
such ra period as the arbitrator 
thinks fi 


3. nn the Arbitrator shall be en- 
- titled to hear and determine the other 
grievances of the parties, if eny. 


4. That the Arbitrator shall deter- 
mine the amount payable by one party 
to the other after faking into consi- 
deration the sums due'to or due by 
the second party or his sons including 
Ravindra Brothers from or to the first 
party respectively.” 


We have failed to understand what 
was vague and uncertain about the 
agreement. It appears from the record 
that the Arbitrator had called upon 
Wattal to formulate his claims and 
then replies on behalf of Pandya were 
duly filed.. Accounts were inspected 
from time to time by Pandya, full op- 
portunity being given to him to do 
so as per the reference agreement it- 
self. Arguments were also filed in 
writing by both the sides. It does not 
appear that any complaint was made 
on behalf of the parties before the 
Arbitrator about anything vague or 
uncertain in the agreement. Once it is 
remembered that the arbitration was 
with reference to the business of 
Wattal & Co. of which the parties 
were the partners, it is clear that the 
four clauses referred to above must 
be read against the background that 
all of them are in.the context of the 
business of Wattal & Co. The mere 
fact that the Arbitrator had looked into 
accounts of Kailash Carpet & Co. in 
order to verify any entries made in 
the books of the business of Wattal & 
Co. would not mean that somehow 
the accounts of Kailash. Carpet Co. 
would be interpolated into the books 
of Wattal & Co. The learned Judge 
agrees that if one looks at the pream- 
ble of the agreement, that gave the 
impression that the Arbitrator had to 
decide merely the disputes relating to 
business of Wattal & Co. We must say 
` with respect that this impression is 
the correct impression. We do not see 
how clauses 1 and 4 enlarged the 
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scope of arbitration proceedings. There 
were entries in the books of Wattal & 
Co. relating to the two sons of Pandya. 
The father had undertaken by the 
agreement to accept the true liabilities 
of his sons as disclosed in the books of 
the business of Wattal & Co. That was 
a perfectly legal liability the father 
was entitled to undertake on behalf of 
his sons. The Arbitrator had to deal 
with the disputes between the two 
parties in relation to business of Wat- 
tal & Co. And, if for deciding the mat- 
ter he required verification ofthe en- 
tries in the books of accounts, we do 
not see why the Arbitrator should not 
examine any other accounts, even the 
accounts of Kailash. Carpet Co. Nor 
can we find any sufficient objection to 
clause 3 of the agreement referred to . 
above. That clause says that the Arbi- 
trator shall be entitled to hear and de- 
termine the other grievances of the 
parties, if any. It may be that the 
wording of the clause is rather loose, 


‘but once you remember that there are 


disputes with regard to the business _ 
of Wattal & Co. that clause must be 
understood in that context. The ‘grie- 
vances’ mean nothing more than dis- 
putes. Two specific disputes were 
mentioned in clauses 1 and 2, Cl. 3 
made provision for any other dispute 
which may legitimately arise on an 
examination of the accounts of the 
business. In other words, all disputes 
between the parties relating to the de- 
bits and the credits in the accounts of 
the business of Wattal & Co. were the 
subject-matter of the arbitration. We 
do not agree with the learned Judge 
that it was possible to bring any 
dispute of the parties within the scope 
of the arbitration proceedings. We do 
not, therefore, think that the agree- 
ment was bad on account of vagueness 
or uncertainty. 


16. The two grounds on which 
the High Court superseded the refer- 
ence had not been substantiated. The 
award cannot be challenged either on 
the ground that it was made after the 
prescribed period or that the agree- 
ment for arbitration was defective on 
account of vagueness and uncertainty. 
Since the other points arising in the 
appeal before the High Court had 
not been dealt with, the case will have 
to go back to the High Court to ks 
disposed of in accordance with’ 
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after hearing the parties on points not — 


agitated before the High Court. The 
appellant shall get his costs from the 
respondents in this appeal. 

Case remanded. 
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` Index Note: — (A) Estate Duty 
Act (1953), S. 24 — Word ‘disposition’ 
— Meaning of. 

Brief Note: — (A) Where undera 
partition deed, the widow of a joint 
Hindu family gave up her right to her 
_husband’s share in the non-agricultu- 
ral properties and the right to be 
maintained from out of the family 
income and the other members of the 
family allotted certain acres of agri- 
cultural land to the widow to be en- 
joyed by her during her lifetime and 
the same was to devolve on other 
members of the family as per stipula- 
tions in the deed of partition, there 
was no disposition in favour of the 
widow within Section 24 under the 
deed. While determining such issue 
mere form in which the deed was 
drawn was not to be looked into. The 
. true nature of the transaction must be 
found out. So viewed, it would be 
apparent that the widow gave up her 
rights and the other members, in lieu 
thereof, allotted her the land in ques- 
tion. It was only an adjustment cof 
rights. AIR 1965 SC 866, Followed. 

i (Paras 3, 8) 
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The Judgment of the Court was 
delivered by | 

HEGDE, J.: This is an appeal 
by certificate. It is directed against 
the decision of the Andhra Pradesh 
High Court in a reference under Sec- 
tion 64 (1) of the Estate Duty Act, 
1953, (to be hereinafter referred to as 
the ‘Act’). The question of law referred 
to the High Court was: 

"Whether the value of 25 acres of 
wet land is exempt from levy of 
estate duty under Section 24 of Estate 
Duty Act, 1953?” 


2. The material facts of the 
case, as can be gathered from the case 
stated, are these:— 


3. One Venkataramayya died 
in April, 1940 leaving behind him his 
widow and two sons, who constituted 
a Hindu undivided family. One of 
his Sons, namely, Chandrasekhera Rao 
died in the year 1941, leaving behind 
him six minor sons and a widow. 
Subsequently, a partition was effected 
between the members of the family 
on 16-6-1943 by a registered partition 
deed. Under that deed Kotamma, thef ' 
widow of Venkataramayya, who had a 
right to inherit her husband’s share 
in the non-agricultural properties 
well as the right to be maintained 
from out of the family income, gave 
up her right both in the non-agricul- 
tural properties, except the right to 
reside in a portion of the family house 
as well as her right to be maintained 
out of the family income. At the same 
time the other members of the family 
allotted to her 25 acres of wet land, 
which she was to enjoy during her 
lifetime and the same was to devolve 
after her death on the other members 
of the former family as per the sti- 
pulations in the partition deed. She 
was not entitled to alienate the pro- 
perty allotted to her share. Kotamma 
died on April 9, 1958. The authorities 
under the ‘Act’? proceeded to levy es- 
tate duty on the value ef the property 
allotted to Kotamma under the parti- 
tion deed dated 16-6-1943 under Sec- 
tion 7 of the Act. The accountable per- 
sons contended that the estate in ques~ 
tion is not liable to pay estate duty 
as it came within the scope of S. 24 
of the Act. The departmental autho- 
rities, including the Tribunal; rejected ^ 
that contention. Thereafter, at the in- 
stance of the Revenue, the question set 
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out above was referred to the High 
Court. The High Court has answered 
that question in the affirmative and 


in favour of the assessee. The Revenue ° 


has come up in appeal to this Court. 
The only question for consideration is 
whether the facts of the present case 
fall within the scope of Section 24 of 
the Act. 

4, Section 7 (1) of the Act 

“7, (1) Interests ceasing on death: 
Subject to the provisions of this sec- 
tion, property in which the deceased 
or any other person had an interest 
ceasing on the death of the deceased 
shall be deemed to pass on the deceas-~ 
ed’s death to the extent to which a 
benefit accrues or arises by the. ces- 
ser of such interest, including, in par- 
ticular a coparcenary interest in the 
joint family property of a Hindu fami- 
ly governed by the Mitakshara, Mar- 
umakkattayam or Aliyasantana law.” 
The remaining portions of that section 
are not relevant for our present pur- 
poses. 

5. There is no dispute that 
when Kotamma died her interest in 
the wet land ceased and that it pass- 
ed-on to the other members of the 
former joint family as provided in the 
partition deed. Hence’ prima facie the 
present case comes under Section 7 of 
the Act. Only question is whether the 
arrangement made under the partition 
deed can be considered as ‘disposition’ 
within the meaning of that expression 
in Section 24 of the Act. Now let.us 
turn to Section 24 (1). That section 
reads: 

“24 (1) Property reverting to dis- 
poner: Where by a disposition of any 
property an interest is conferred on 
any person other than the disponer for 
the life of such person or determin- 
able on his death, the remainder being 
conferred upon the disponer absolute- 
ly, and such person enters into posses- 
sion of the interest and thence for- 
ward retains possession of it, then, on 
the death of such person, the property 
shall not be deemed to pass by reason 
only of its reverter to the disponer in 
his lifetime.” 

The remaining portion of this section 
is also not necessary for our present 
purposes. 

6. It was urged on behalf of 
the Revenue by Mr. Sharma, its learn- 
ed counsel, .that Section 24 is wholly 
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inapplicable to the facts of the pre- 
sent case. He contended that on the 
facts of this case there was no '‘dis- 
position’, He further contended that 
under the terms of the partition deed, 
the property did not revert wholly to 
the disponers. According-to him it 
partly reverted to the disponers and 
partly to the widow of Chandrase- 
khara Rao, who cannot be considered 
as one of the disponers. 


T. Mr. Rama Rao, the learned 
counsel for the assessee, on the other 
hand, contended that under the parti- 
tion deed, there was-a ‘disposition’ in 
favour of Kotamma and on her death 
the property reverted back to all the 
disponers. AS we are in agreement 
with the contention of Mr. Sharma on 
the first point, namely, that there was 
no ‘disposition’ under the partition 
deed, we do not think it necessary to 
go into other contention. 


8. We are unable to accept the 


‘contention of Mr. Rama Rao that 


under the partition deed there was 
‘disposition’. According to him, the 
true nature of the transactions enter- 
ed into under the partition deed were 
that Kotamma gave up all her rights 
in the family properties, includ- 
ing her right to maintenance uni- 
laterally, but at the same time the 
other members of the family volun- 
tarily gave her 25 acres of wet land 
to be enjoyed by her during her life- 
time. For this contention of his he 
placed reliance on the terms of the 
partition deed. In a matter like this 
we are not merely to look the form in 
which the deed is drawn up. We are 
to find out the true nature of the 
transaction. From the facts set out 
above it is absolutely clear that under 
the partition deed Kotamma gave up 
her rights to the extent mentioned 
earlier and in lieu thereof the other 
members of the family allotted to her 
share 25 acres of wet land to be en- 
joyed by her during her lifetime. It 
was an adjustment of rights. The 
contention of Mr. Rama Rao that 
there was ‘disposition’ under the parti- 
tion deed — the contention which has 
appealed to the High Court — ap- 
pears to us to be an erroneous one. A 
partition is not a transfer in a strict 
sense. It is an adjustment of the 
rights of the various members of the 
family. In Commissioner of Income- 
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‘tax, Gujarat v. Keshavlal Lallubhai 
Patel, 55 ITR. 637=(AIR 1966 SC 866) 
this Court quoted with the approval a 


passage from the decision of the Madras ` 


High Court in Gutta Radhakrishnayya 
v. Gutta Sarasamma, ILR (1951) Mad 
607 = (AIR 1951 Mad 213). That pas- 
sage reads thus: 

“Partition is really a process in 
and by which a joint enjoyment is 
transformed into an enjoyment in 
Severalty. Each one of the sharers 
had an antecedent title and, therefore, 
no conveyance is involved in the pro- 
cess, as a conferment on a new title is 
not necessary.” ` 

9. This Court had to consider 
ihe meaning of the word ‘disposition’ 
occurring in Section 2 (xxiv) of the 
Gift Tax Act. That section defined the 
expression ‘transfer of property’ thus: 

“2. (xxiv) “transfer of property” 
means any disposition, conveyance, 
assignment, settlement, delivery, pay- 
ment or other alienation of property 
and, without limiting the generality of 
the foregoing, includes — 

(a) the creation of a trust in pro- 

perty; 
(b) the grant or creation of any 
lease, mortgage, charge, easement, li- 
cence, power, partnership or interest 
in property; 

(c) the exercise of a power of 
appointment of property vested in any 
person, not the owner of the property, 
to determine its disposition in favour 
of any person other than the donee of 
the power; and 

(d) Any transaction entered into 

by any person with intent thereby to 
diminish directly or indirectly the 
value of his own property and to in- 
crease the value of the property of 
any other person.” 
The question for consideration in that 
case was, inter alia, whether a parti- 
tion is a ‘disposition’. Dealing with 
this question this Court in Commis- 
sioner of Gift-Tax, Madras v. N. S. 
Getti Chettiar, 82 ITR 599 at p. 605 
(AIR 1971 SC 2410) observed: 

"A reading of this section clearly 
goes to show that the words “disposi- 


tion”, “conveyance”, “assignment” 
“settlement,” “delivery and “pay- 
ment” are used as some of the 


modes of transfer of property. The 
dictionary gives various meanings 
for those words but those mean- 
ings do not help us. We have to 
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understand the meaning of those words 
in the context in which they are used. 
Words in a section of a statute are not 
to be interpreted by having those 
words in one hand and the dictionary 
in the other. In spelling out the mean- 
ing of the words in a section, one must 
take into consideration the setting in 
which those terms are used and the 
purpose that they are intended to 
serve. If so understood, it is clear 
that the word “disposition” in the zon- 
text means giving away or giving up 
by a person of something which was 
his own, “conveyance” means transfer 
of ownership, “assignment” means the 
transfer of the claim, right or property 
to another, “settlement” means settl- 
ing the property, right or claim con- 
veyance or disposition of property for 
the benefit of another, “delivery” con- 
templated therein is the delivery of 
one’s property to another for no con- 
sideration and “payment” implies sift 
of money by someone to another. We 
do not think that a partition in a 
H.U.F. can be considered either as 
“disposition” or “conveyance” or “as- 
signment” or “settlement” or “deli- 
very” or “payment” or “alienation’ 
within the meaning of those words in 
S. 2 (xxiv).” 

We see no reason why we should not 
place the same interpretation on the 
— ‘disposition’ in Section 24 of the 

ct: 


18. For the reasons mentioned 
above this appeal is allowed. The ans- 
wer given by the High Court to the 
question referred to it is vacated and 


in its place we answer that question ` 


in the negative and in favour of the 
Revenue. The respondent shall pey the 
costs of the appellant in this Court. 


Appeal allowed. 
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Index Note: — (A) Income-tax 
Act (1922), S. 10 (2) (xv)—Expenditure 
‘for business — Giving up office allow- 
ance by managing agent —- It is dedu- 
ctible under S. 10 (2) (xv). 

Brief Note:—(A) Where a manag- 
ing agency company gives up the 
amount of office allowance due from 
the managed company on ground that 
the position of the managed company 
is not sound and as a result of giv- 
ing it up the position of the managed 
company improves subsequently there- 
by enabling the managing company to 
earn more profits, the managing com- 
pany is entitled to claim deduction 
under S. 10 (2) (xv) in respect of the 
given up amount. AIR 1960 SC 738, 
Followed; (1970) 78 ITR 788 (Cal) 
Affirmed. (Para 7) 


Index Note — (B) Income-tax 
Act (1922), S. 10 (2) (xv) — Expendi- 
ture for business — Giving up manag- 
ing agency commission — Whether 


can be claimed’ as expenditure under. 


Section 10 (2) (xv). 


Brief Note: — (B) Where no due 
date is fixed under the managing 
agency agreement for payment of the 
managing commission and the manag- 
ing agency company gives up its com- 
mission after the end of its financial 
year but before it is ascertained by 
the managed company, the managing 
company is entitled to claim the given 
commission as expenditure under Sec- 
tion 10 (2) (xv). The mere fact that the 
managing company is maintaining its 
accounts on the basis of mercantile 
system would not lead to the conclu- 
sion that the commission had accrued 
to it on close of its financial year. It 
is not a hypothetical accrual of income 
that has got to be taken into considera- 
tion but the real accrual of the income. 
Case law discussed. (1970) 78 ITR 788 
(Cal) Affirmed. (Paras 5, 8, 10; 


Cases Referred: Chronological Paras 


AIR 1971 SC 2396=82 ITR 835 
=1971 Tax LR 1558, Morvi Indus- 
tries Ltd. v. Commr. of Income 
Tax, Calcutta 9, 10 

AIR 1966 SC 30=57 ITR 521, 

Poona Electric Supply Co. Ltd. 
v. Commr. of I.T. 

(1962) 46 ITR 144 (SC), Commr. 
of Inc. Tax, Bombay v. Shoorji 
Vallabhdas & Co. 
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AIR 1961 Bom 84=39 ITR 706, 
H. M. Kashiparekh and Co. Ltd. 
v. Commr. of I. T., Bombay 

AIR 1960 SC 738=38 ITR 601, 
Commr. of I. T., Bombay v. D 
Chandulal Keshavlal and Co. 4,8 


The Judgment of the Court was 
delivered by 

HEGDE, J.— These are connected 
appeals by certificates. They relate to 
respondent’s assessment for the as- 
sessment years 1954-55, 1955-56 and 
1956-57. The previous financial years 
are the relevant accounting years. 

2. In all these appeals, as 
directed by the High Court of Calcut- 
ta under Section 66 (2) of the Indian 
Income Tax Act, 1922, certain ques- 
tions were submitted by the Tribunal. 
In the first case ie. Civil Appeal 
No. 242 of 1970 only one question was 
submitted and in the other two cases 
ie. Civil Appeals Nos. 243 & 244 of 
1970, two questions were submitted. 
The question submitted in the first 
case is as follows: 


“Whether on the facts and in the 
circumstances of the casethe sum of 
Rs. 1,11,779 said to have been fore- 
gone by the assessee as Managing 
Agency commission was allowable asa 
revenue expenditure under S. 10 (2) 
(xv) of the Indian Income-tax Act, 
1922 for the assessment year 1954-55’’?. 


3. Similar questions were call- 
ed for for the remaining two assess- 
ment years as well. But, in addition, 
one more question, namely: 

“Whether on the facts and in the 
circumstances of the case the sum of 
Rs. 30,000 said to have been foregone 
by the assessee as office allowance 
receivable from Gwalior Rayon and 
Silk Manufacturing Co. Ltd. was al- 
lowable as a revenue expenditure 
under Section 10 (2) (xv) of the Indian 
Income Tax Act, 1922 for the assess- 
ment years, 1955-56 and 1956-57?” 
was called for. 

4. At the hearing the High 
Court came to the conclusion that it 
is not necessary to answer the common 
question referred to in all these three 
appeals as the same was academic but 
the question relating to the office al~- 
lowance was answered in favour of the 
assessee following the decision of this 
court in Commr. of Income-tax Bom- 
bay North v. Chandulal Keshavlal & 
Co. 38 ITR 601 = (AIR 1960 SC 738), 
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5. The material facts of the 
case may now þe stated. The assessee 
-——- respondent — is the managing agent 
of the National Bearing Co. Ltd. and 
Gwalior Rayon & Silk Manufacturing 
Co. As managing agent of the former 
company it was entitled to receive a 
commission of 121/2 per cent on the 


net profits of the managed company to- ` 


gether with a sum of Rs. 18,000 as 
office allowance. In the case of Gwa- 
lior Rayon & Silk Manufacturing Co. 
the assessee was entitled to get an 
office allowance of Rs. 30000 per year 
in addition to the agreed managing 
agency commission. In the relevant ac- 
counting years the assessee gave up 
the managing agency commission due 
from both the managed companies. It 
also gave up the office allowance due 
from Gwalior Rayon and Silk Manu- 
facturing company. The accounting 
years of both the assessee com- 
pany as well as the managed 
companies were the financial years. 
In the ‘agreement entered into be- 
tween the assesseé company and 
the managed companies no date for 
payment of the managing agency com- 
‘mission appears to have been stipula- 
ted. The commission was given up by 
the assessee company after:the end of 
the financial year but before the ac- 
counts of the managed Co. were made 
up. The accounts of the managed 
companies appear to have been made 
up somewhere during the end of Sep- 
- tember of the year following the res- 
pective accounting years. But, in the 
case of office allowance the same was 
given up even before the end of the 
financial years. On the basis of these 
facts the Income-tax Officer as well 
as the Appellate Assistant Commis- 
sioner came to the conclusion that the 


deductions claimed were not al- 
lowable. As regards the commis- 
sion, they came to the conclu- 


sion that the same having accrued at 
the end ofeachofthe financial ‘years 
the assessee giving up the same subse- 
quent to those dates does not bring the 
case under Section 10 (1) of the Act 
and no case was made out under Sec- 
tion 10 (2) (xv). So far as the office 
‘allowance is concerned they came to 


the conclusion that there was no jus- 
tification for giving up the same. 


6. The Income-tax Appellate 
Tribunal differed from the view taken 
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by the Income-tax Officer and the Ap- 
pellate Assistant Commissioner. Deal- 
ing with the question of commission it 
came to the conclusion that to the ex- 
tent the commission was given up the 
assessee company earned no income at 
all. In other words the commission 
that was given up cannot be consider- 
ed as the real income of the assessee 
company. It further came to the con- 
clusion that under any circumstance 
it is an allowable expenditure under 
section 10 (2) (xv). As regards the 
office allowance, the Tribunal was of 
the opinion that the same was an al- 
lowable deduction under Section 10 (2) 
(xv). The Tribunal held that the com- 
mission as well as the office allowance 
were given up by the assessee on the 
ground of commercial expediency. The 
High Court agreed with the view 
taken by the Tribunal. 


7. -We will first take up the ques- 
tion relating to the office allowance. 
According to the finding of the Tri- 
bunal the assessee company gave up 
the office allowance on the ground of 
commercial expediency. It opined that 
the managed company’s financial posi- 
tion was not sound during the relevant 
accounting years and it was necessary 
for the assessee company to give up 
the office allowance in order to stabi- 
lise the finances of the managed com- 
pany. The Tribunal further came to 
the conclusion that because of the 
sacrifices made by the assessee com- 
pany, the finances of the managed 
company improved subsequently, as a 
result of which the assessee company 
was able to-earn more profits in the late 
years. This is a finding of fact. That 
finding was binding on the .High 
Court. On the basis of that finding the 
Tribunal was fully justified in coming 
to the conclusion that the expenditure 
incurred came within the scope of Sec- 
tion 10 (2) (xv). That conclusion is 
supported by the decision of this court 
in Chandulal’s case, 38 ITR 601=(AIR 
1960 SC 738) (supra). The only con- 
tention advanced in this court in res- 
pect of the office allowance was that 
it was paid to meet certain expenses 
incurred by the assessee company; con- 
sequently the assessee could not have 
given up the same. We do not know 
whether the office allowance was paid 
solely for that purpose or whether it 


was partly as remuneration and part- 
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ly to meet the expenditure incurred. 
In either case it makes no difference 
in law. The ratio of the decision of 
this court in Chandulal’s case comple- 
tely covers the point under considera- 
tion. 

8. Now turning to the question 


regarding giving up of the commis-. 


sion, as mentioned earlier, the assessee 
was maintaining its accounts on the 
basis of mercantile system. Its account- 
ing year was the financial year. It 
gave up the commission after the end 
of the financial year. On the basis of 
these facts it was contended on behalf 
of the Revenue that the commission 
had accrued before it was given up. 
Hence it cannot be said that the as- 
sessee had not earned the commission 
in question. Therefore, the assessee’s 
case cannot be considered under S. 10 
(1). We are tnable to accept this con- 
tention as correct. As mentioned ear- 
lier no due date was fixed for the pay- 
ment of the commission under the 
managing agency agreemerts. The 
commission receivable could have been 
ascertained only after the managed 
company made up its accounts. The 
assessee had given up the commission 
even before the managed company 
made up its accounts. Hence the mere 
fact that the assessee company was 
maintaining its accounts on the basis 
of mercantile system cannot lead to 
the conclusion that the commission had 
accrued to it by the end of the rele- 
vant accounting year. This is also the 
view taken by the Bombay High 
Court in H. M. Kashiparekh & Co. 
Ltd. v. Commissioner of Income-tax, 
Bombay North Kutch & Saurashtra, 
39 ITR 706 = (AIR 1961 SC 84). The 
facts of that case are somewhat simi- 
Jar to the facts of the present case. 
‘Therein the assessee which maintain- 
ed its accounts on mercantile system 
was the managing agent of a paper 
mill company. Under the managing 
agency agreement it was under a duty 
to forego upto one-thirds of its com- 
mission where the profits of the mana- 
ged company were not sufficient to 
‘pay a dividend of 6 per cent. For the 
accounting year ending March 31, 
1950, the assessee earned a commis- 
sion of Rs. 1,17,644 but as a result of 
the resolutions passed by the managed 
company and the assessee company the 
_asSessee gave up a sum of Rs. 97,000 
fim December, 1950. The Appellate As- 
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sistant Commissioner held that the 
maximum amount the assessee was 
bound to forego was only Rs. 39,215 
and included the balance of the amount 
foregone, viz. Rs. 57,785/-, inthe taxa- 
ble income. The Appellate Tribunal, 
however, found that the sum of Rupees 
57,785 was also given up for reasons 
of commercial expediency. Affirming 
the decision of the Tribunal the High 
Court held that it was the real income 
ofthe assessee company for the account- 
ing year that was liable to tax 
and that the real income could not be 
arrived at without taking into account 
the amount foregone by the assessee. 
In ascertaining the real income the 
fact that the assessee followed the 
mercantile system of accounting did 
not have any bearing. The accrual of 
the commission, the making of the ac- 
counts, the legal obligation to give up 
part of the commission, and the fore- 
going of the commission at the time 
of the making of the accounts were not 
disjointed facts: there was a dovetail- 
ing about them which could not be ig- 
nored. The real income of the asses- 
see was Rs. 27,644 and the amount of 
Rs. 97,000 foregone by the  assessee 
could not be included in the real - 
income of the assessee for the ac- 
counting year. Rejecting the’ conten- 
tion that merely because the assessee 
maintained its accounts onthe basis of | 
mercantile system, the income must 
be held to have accrued at the end of 
the accounting year, the High Court 
observed 

“even so, (the failure to produce 
account books) we shall proceed on the’ 
footing that, the assessee company 
having followed the mercantile sys- 
tem of account, there must have been 
entries made in its books in the ac- 
counting yearinrespect ofthe amount 
of the commission. In our judgment, 
we would not be justified in attaching 
any particular importance in this case 
to the fact that the company followed 
the mercantile system of account. That 
would not have any particular bearing 
in applying the principle of real income 
to the facts of this case.” 
This decision was cited with approval 
by this court also in Poona Electric 
Supply Co. Ltd. v. Commr. of Income- 
¢ax, Bombay City. I, 57 ITR 521 = 


. (AIR 1966 SC 30). Dealing with that 


decision this is what this 
served: 


court ob- 
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“The concept of ‘real income’ is 
also expounded in the decision of the 
Bombay High Court in 39 ITR 706 = 
(ATR 1961 SC 84) (supra). There, under 
the managing agency agreement the 
managing agent was under a duty to 
forego up to one-third of its commis- 
sion where the profits of the managed 
company were not sufficient to pay a 
dividend of 6 per cent. The contention 
of the revenue that such a surrender 
of the commission under the provisions 
mentioned in the agreement was not 
deductible for the purpose of income- 
tax was negatived. The principle has 
a succinctly stated in the head-note 
thus: 


“The principle of real income is 
not to be so subordinated as to amount 
virtually to a negation of it when a 
surrender or concession or rebate in 
respect of managing agency commis- 
sion is made, agreed to or given on 
grounds .of commercial expediency, 
simply because it takes place some 
time after the close of an accounting 
year. In examining any transaction and 
situation of this nature the court would 
have more regard to the reality and 
speciality of the situation rather than 
the purely theoretical or doctrinaire 
aspect of it. It will lay greater em- 
phasis on the business aspect of the 
matter viewed as a whole when that 
can be done without disregarding sta- 
tutory language.” 


9. Mr. S. T. Desai, learned 
counsel appearing for the Revenue con- 
tended that the facts of this case aré 
governed by the rule laid down by 
this court in Morvi Industries Ltd. v. 
Commissioner of Income-tax (Central), 
Calcutta 82 ITR 835 = (AIR 1971 SC 
2396). We do not think that submission 
is correct. Facts of that case are: 


. The assessee, which was the managing 
agent of its subsidiary company, main- 
tained its accounts on the mercantile 
system. It was entitled to receive an 
office allowance of Rs. 1,000 per month 
a commission of 121/2 per cent, of 
the net profits of the managed com- 
pany and an additional commission of 
11/2 per cent. on all purchases of cot- 
ton and sales of cloth and yarn. In the 
accounting years ended on December 
31, 1954 and December 31, 1955, the 
managed-company suffered losses and 
the assessee earned only commission 


= 


-a_ later 


on the sale of cloth and yarn for the 
two years. The total amounts, includ- 
ing the office allowance which the 
assessee was entitled to receive were- 
Rs. 50,719 and Rs. 13,963 for the two 
years. Under clause 2 (e) of the manag~ 
ing agency agreement the commission 
was due to the assessee on December 
31, 1954 and December 31, 1955, res- 
pectively, and it was payable immedi- 
ately after the annual accounts of the 
managed company was passed in gene- 
ral meetings, which were held on No- 
vember 24, 1955, and July 21, 1956, 
respectively. By resolutions of its 
board of directors dated, respectively, ~ 
April 4, 1955, and June 19, 1956 (ie, 
after the commission had become due 
but before it had become payable in 
terms of clause 2 (2)), the assessee 
relinquished its commission on sales- 
and office allowance because the mana- 
ged company had been suffering heavy 
losses in the past years. The Tribunal 
held that the relinquishment by the 
assessee of its remuneration after it 
had become due was of no effect; and 
also rejected its claim that the amounts 
relinquished were allowable under Sec- 
tion 10 (2) (xv) of the Income-tax Act, 
1922, because, as a result of the relin- ~ 
quishment, the financial position of 
the managed company did not become 
stronger while that of the assessee~ 
company became weaker and, there- 
fore, the relinquishment was not for 
the benefit- of the assessee. On a re- 
ference the High Court agreed with 
the view taken by the Tribunel. On 
appeal this court affirmed the decision 
of the High Court. 


10. As seen from the facts of 
that case the commission given up 
had accrued on the 3ist December, 
1954 and 31st December, 1955, res- 
pectively, and the assessee purported 
to give up that commission several 
months thereafter. Further, the Tribu- 
nal in that case had come to the con- 
clusion that the assessee did not give 
up the amounts in question for com- 
mercial expediency. This court came 
to the conclusion that the amounts in 
question were due on the 31st Decem- 
ber, 1955 and 1956, though payable at 
date. Consequently those 
amounts had accrued long before they 
were given up and the giving up of 
the same did not come within the 
scope of Section 10 (1). It is true that 


1973 . 
in the course of the judgment empha- 


sis was also placed on the fact that the. 


assessee was maintaining its accounts 
on the basis of mercantile system, but 
it was not on that basis alone that this 
court came to the conclusion that the 
income in question accrued on 3ist 
December, 1955 and 31st December, 
1956. In arriving at the conclusion that 
the income in question accrued on 
the 3lst December, 1955 and 31st De- 
cember, 1956, this court primarily took 
into consideration the terms of the 
agreement. In the course of the judg- 
ment delivered by one of us, Khanna, 
J., a passage from the judgment of 
this court in Commr. of Income Tax 
Bombay City I v. Shoorji Vallabhdas 
and Co. (1962) 46ITR 144 (SC) was 
quoted in support of the conclusion 
reached by this court. That passage 
reads thus: 

“Income-tax is a levy on income. 
Though the Income-tax Act takes into 
account two points of time at which 
the liability to tax is attracted, viz., 
the accrual of the income or its receipt, 
yet the substance of the matter is the 
income. If income does not result at 
all, there cannot be a tax, even though 
in book-keeping an entry is made 
about a ‘hypothetical income’, which 
does not materialise. Where income 
has, in fact, been received and is sub- 
sequently given up in such circumst- 
ances that it remains the income of 
the recipient, even though given up, 
the tax may be payable. Where, how- 
ever, the income can be said not to 
have resulted at all, there is obvious- 
ly neither accrual nor receipt of 
income, even though an entry to that 
effect might, in certain circumstances, 
have been made in the books of ac- 
count.” (emphasis supplied). 

Hence it is clear that this 
court in Morvi Industries’ case, 82 
ITR 835 = (AIR 1971 SC 2396) 
did emphasise the fact that the real 
question for decision was whether the 
income had really accrued or not. It 

not a hypothetical accrual of income 
that has got to be taken into considera- 
tion but the real accrual of the income. 

11. In addition to the conten- 
tions taken earlier, Mr. Desai also took 
objection to the way in which the 
High Court disposed of these cases. It 


Dy. Commr., AgrL I-T. & S.-T. 


v. Kotak & Co. S. C. 2491 


may be noted that the High Court 
came to the conclusion that the find- 
ings reached by the ‘Tribunal were 
findings of fact and, therefore, it would 
not be proper for the High Court to 
interfere with the same but strangely 
enough, at an earlier stage the High 
Court called for the questions referred 
to earlier, under Section 66 (2). If the 
questions raised are concluded by the 
facts found by the Tribunal the High 
Court was not justified in calling for 
these questions. Further when the 
High Court issued the rule on ‘the ap- 
plications made by the Revenue, the 
assessee not only objected to the pra- 
yer made by the Revenue, but also 
submitted that in case the court was 
pleased to direct the Tribunal to state 
a case, it may also be pleased to direct 
the Tribunal to submit the question 
“whether the commission given up 
can be considered as realincome com- 
ing within the scope of Section 10 
(1)?” But, the High Court rejected the 
prayer but merely called upon the 
Tribunal to submit the questions set 
out earlier. The High Court has now 
come to the conclusion that the com- 
mission given up by the assessee can- 
not be considered as its real income. 
It is undoubtedly true that there are 
certain incongruities in the procedure 
adopted by the High Court but the 
final conclusion reached by the High 
Court is, in our opinion, correct in 
law. Therefore, the High Court was 
justified in refusing to answer the 
first question in all the three cases. 

12. In the result these appeals 
fail and they are dismissed with costs. 
One set of hearing fee. 


Appeals dismissed. ` 
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Index Note: — (A) Central Sales 
Tax Act (1956), S. 5(2) — Sale in 
course of import — Contract by as- 
sessee to supply foreign cotton to tex- 
tile mills — Coton imported by asses- 
see on basis of import licence issued 
to mills — Sale effected by assessee 
held occasioned import within S. 5 (2) 
and was exempt from taxation. (X-Ref: 
Constitution of India, Art. 286 (1) (b).) 


Brief Note: — (A) The assessee- 
firm was engaged in the supply of 
foreign cotton totextile mills in India 
on the basis of the import licences 
issued to the mills authorising ‘impcrt 
of foreign cotton by them. On receiving 
the enquiries from the mills as re- 
gards the quality, price, ete. of the 
cotton, the firm contacted the foreign 
suppliers and on the latter agreeing to 
supply the quantity at the price agreed 
upon, the firm entered into contract 
with the mills ‘to supply the cotton. 
The import licence issued in favour of 
the mills was made available to the 
firm for utilisation of the contract. 
The letter of authority by the Govern- 
ment authorising the firm to import 
cotton was issued as an agent as the 


licensee and the bill of lading obtained’ 


by the foreign suppliers on shipment 
of the goods was also issued in the 
name of the mills. The price was fixed 
on CIF termsand the payment was to 
be made by the mills against the docu- 
ment. 


Held that from the facts it was 
élear that the assessee could not have 
sold the goods to anybody other than 
the licence-holders. The sale effected 
by the assessee occasioned import of 
cotton within S. 5 (2) and as such was 
exempt from taxation. AIR 1966 SC 
1216 Rel. on; AIR 1971 SC 870 Distin- 
guished. (Paras 5 and 6) 


Cases Referred: Chronological Paras 

AIR 1971 SC 870=(1970) 3 SCR 
147=1971 Tax LR 391, Coffee 
Board Bangalore v. Joint Com- 
mercial Tax Officer, Madras 8 

AIR 1966 SC 1216=(1966) 3 SCR 
352, K. G. Khosla & Co. v. De- 
puty Commr. of Commercial 
Taxes 6, 7, 8 


. The Judgment of the Court was 
delivered by 

HEGDE, J.:— In these Appeals by 
certificate a common question of law 
arises for decision and that question 


is whether the sales effected by the 
respondent with which we are con- 
cerned in these cases occasioned im- 
port of Egyptian cotton. The Sales Tax 
Officer as well as the Appellate Assis- 
tant Commissioner, rejecting the con- 
tention of the assessee came to the 
conclusion that the sales in question 
were intra-state sales. But, on appeal, 
the Sales Tax Tribunal held that the 
assessee’s case fell within Section 5 (2) 
of the Central Sales Tax Act 1956 read 
with Article 286 of the Constitution. 
The High Court on revision affirmed 
the decision of the Tribunal. In sup- 
port of its conclusion the High Court 
observed thus: 


“One of the conditions in the con- 
tract is that the goods imported should 
not under any circumstances, be diver- 
ted from its determined destination, i.e. 
the mills. Secondly, the relative shipp- 
ing documents were issued by the 
foreign seller in.the names of the res- 
pective mills and not in the name of 
the assessee-firm. Again, the im- 
port licences issued to the mills autho~ 
rise the mills to import the goods; and 
on the reverse of these licences is sta- 
ted that the goods for the import of 
which the licences were granted - 
shotld be the property of the licences 
at the time of clearance through the 
customs. Still further, the letters of 
authorisation issued by the Govern- 
ment authorising the assessee-firm 
to import the cotton show that the as- 
sessee had to do it purely as an agent 
of the licensees and the imported goods 
would be the property of the licensees 
both at the time of the clearance 
through the customs and subsequent 
thereto.” 


2. The material facts of the 
case are fully set out in the judgment 
of the Appellate Tribunal and are as 
follows: 


“The facts of the case here are not 
in dispute and the only point that has 
to be considered here is as to whether 
the sales are in the course of import. 
The assessee firm submitted before the 
Sales Tax Officer a detailed note in 
regard to the procedure in this mat- 
ter.. According to them the firm is 
engaged in the supply of foreign cot- 
ton to textile mills among other places 
in South India on the basis of the im- 
port licences issued to the mills autho- 
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rising import of foreign cotton by 
them. The details in regard to the 
procedure contained in the note sub- 
mitted by the firm are found from 
page 37 onwards in the assessment 
files. It is stated that the firm sup- 
plies cotton to the mills on the basis 
of specific written contracts. Under the 
import control regulations, import di- 
cences are necessary for import of 
foreign cotton and they are issued to 
only actual users like the mills. The 
appellant firm and the similar con- 
cerns are not given import licences. 
The mills make enquiries with the 
firm as regards the quality of cotton 
they required, the period during which 
they would be supplied, the price and 
other particulars:and on getting these 
enquiries the appellant firm contacts 
the foreign suppliers in Egypt, Sudan 
or America for ascertaining whether 
they could supply the cotton requir- 
ed. If the offers received are found 
acceptable the appellant firm enters 
into contract with the various mills 
concerned and immediately thereafter 
accept the offer made by the foreign 
suppliers. The supply of such foreign 
cotton to M/s. Mahalakshmi Textiles 
Mills Ltd., one of the mills to whom 
supply was made by the firm is 
detailed in the said note and it is 
stated that the supply made to the 
other mills also are under similar cir- 
cumstances. According to the appel- 
lant, after receiving enquiries from the 
mills the firm contacts the American 
Suppliers in New York. The foreign 
supplier agreed to supply the quan- 
tity at the price agreed upon. There~ 
after the firm entered into a contract 
with the mills dated 20-3-1964, that 
-the import licence issued in favour of 
the mills was made available to the 
firm for utilisation of the contract that 
the letter: of authority issued autho- 
rising the firm to import cotton was 
also issued, that the bill of lading ob- 
tained by the foreign supplier on ship~ 
ment of the goods was also obtained 
by the firm and the cotton is thus 
sent on to India. The contention of the 
appellant is that under the ~ contract 
entered into with the mills the quan~ 
tity of cotton agreed to be supplied to 
the mills is specified as. -also its qua-~ 
lity and places from where it was to 
be imported. The price was fixed on 


C.LF. Cochin terms. Payment was to 


be made by the mills to the firm 


against the document. The other con- 
ditions governing the contract, are laid 
down on the reverse of the contract 
form. The most important clauses in 
the contract are that the- contract was 
C.LF. in. nature, notwithstanding any- 
thing to the contrary mentioned in the 
contract, the price was subject to 
variation depending upon the import 
duty, freight rate, insurance premium 
and exchange rate, that it was speci- 
fically provided that the sale was sub- 
ject to import licence to be provided 
by the mills, that the contract was ir- 
revocable and that any difference be- 
tween the parties had to be resolved 
through the arbitration machinery 
provided in the contract itself, that 
under the import control regulations, 
the importer is the mill, the authorisa- 
tion and the import licence are issued 
to the mills only, that even under the 
letter of authority although the firm 
was authorised to import the goods 
the mills remained the importer and 
they were liable as importer, that 


the particulars necessary for inclusion 


in. the bill of lading are furnished by 
the firm to the foreign suppliers þe- 
fore the shipment is effected, that 
after the goods were shipped at the 
foreign port the bill’ of lading is for- 
warded along with the invoice . and 
other connected documents of title 
through their Bank to India, that these 
documents are received by the firm 
after due payment of the value to the 
Agent Bank, that after receiving this 
document, information is given to the 
mill when they made the payment in 
accordance with the contract, that 
thereafter the goods were cleared and 
delivered to the mills by clearing. 
ae at Cochin and forward to the 


3. In another portion of its 
order the Tribunal stated that the 
goods could not in any circumstances 
be diverted from its determined desti- 
nation, once it is shipped from - the 
foreign country. 


4, The facts set out by the 
Tribunal, quoted above, are stated by 
the Tribunal as admitted facts. Hence 
we cannot go into the ‘correctness of 
those facts. Dr. Sayed Mohammed, 
the learned counsel for the department 
contended that the observation of the 
High Court that 
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tone of the conditions in the con- 
tract is that the goods imported should 
not in any circumstance be diverted 
from its determined destination, i.e. 
the mills” l 
is incorrect as there is no such term 
in the contract entered into between 
the respondents and the mills. This 
submission, though in a technical sense 
may be correct, has really no subst- 
ance because as could be seen from 
the letter of authority issued by the 
Government that one of the conditions 
of the letter of authority was, to quote 
the words of that letter, 

“the person or firm in whose 
favour it has been issued, will act 
purely as an agent of the licensee and 
the goods imported will be the pro- 
perty of the licence holder both at the 
time of clearance through the Customs 
and subsequent thereto. The licence- 
holder will have to ensure that the 
goods on importation will be deliver- 
ed to him and’ shall not be disposed 
of otherwise. The licensee shall not 
cause or permit the holder of the let- 
ter of authority to dispose of the 
goods.” 

5. This clause must be read as 
a part of the contract entered into be- 
tween the respondents and the mills. 
Even if this clause had not been there, 
there would have been no difficulty 
in coming to the conclusion that the 
respondents were precluded from sell- 
ing the goods to anybody other than 
the mills to whom the users import 
licence had been granted. From the 
facts set out above it is obvious that 
the respondents could not have sold 
the goods to anybody other than the 
licence~holders. 








(1966) 3 SCR 352=(AIR 1966 SC 1216). 


tain goods from Belgium in order to 
fulfil a contract with certain buyers 


Central Sales Tax Act, 
says. 


1956, which 


L-T. & ST. v. Kotak & Co. ALR. 


“A sale or purchase of goods shall 
be deemed to take place in the course 
of the import of the goods into the 
territory of India only if the sale or 
purchase either occasions such import 
or is effected by a transfer of docu- 
ments of title to the goods before the 
goods have crossed the customs fron- 
tiers of India”. 


T. Dr. Sayed Mohammed tried 
to distinguish Khosla’s case, (1966) -3 
SCR 352 = (AIR 1966 SC 1216) from 
the present case on the plea that in 
Khosla’s case there was only one sale 
whereas in the present case there 
were two sales. We are unable to ac- 
cept this contention as correct. From 
the facts set out above, it is clear that 
the facts of this case are similar to 
those found in Khosla’s case, (1970) 3 
SCR 352 = (AIR 1966 SC 1216). 


8, Reliance was placed by Dr. 
sayed Mohammed on the decision of 
this court in Coffee Board, Bangalore 
v. Joint Commercial Tax Officer, 
Madras, (1970) 3 SCR 147=(AIR 1971 
SC 870). The facts of that case briefly 
stated, are as follows: 


The Coffee Board auctioned certain 
quantities of coffee for the purpose of 
being sold in foreign countries. The 
purchasers ofthose lots were required 
to export that quantity of coffee to 
one or the other of the foreign coun- 
tries mentioned in the sale notice. 
They were precluded from selling the 
same inside India. The question arose 
whether the purchases made by them, 
occasioned ‘export. This court came to 
the conclusion that the purchases in 
question were purchases for the pur- 
pose of export and the same did not 
occasion export. This court did not- 
differ from the view taken in Khosla’s 
case, (1966) 3 SCR 352 = (ATR 1966 
SC 1216). On the other hand it distin- 
guished that decision. Hence the rule 
laid down in the Coffee Board’s case, 
(1970) 3 SCR 147 = (ATR 1971 SC 870) 
is inapplicable to the present case. 

9. For the reasons mentioned 
above these appeals fail and they are 
dismissed with costs. There are four 
sets of respondents. Hence four hear- 
ing fees — One set of hearing fee for 
each set of respondents. 


Appeals dismissed. 
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Commissioner of Income Tax, West 
Bengal, Calcutta, Appellant v. M/s. 
Hantapara Tea Co., Calcutta, Respon- 
dent. 

Civil Appeal No. 79 of 1970, D/- 
3-4-1973. 

Index Note: — (A) Income Tax 
Rules (1922), Bule 24 — Calculation 
of income — Assessee Tea Company 
— Agricultural Produce raised on tea 
estate and used for tea business — 
Whole market price of such produce 
without deducting cost of cultivation 
is allowable deduction. AIR 1962 SC 
186 Foll (Para 6) 


Cases Referred: Chronological Paras 
ATR 1962 SC 186=(1962) 44 ITR 6, 
Dooars Tea Co., Ltd. v. Commr. 
of Agrl. Income-tax, West Ben- 
gal 4,5 
The J udgment of the Court’ was 
delivered by 
HEGDE, J.:— This is an appeal 
by special leave. It relates to the as- 
sessment of the assessee for the assess- 
ment year 1961-62, for which the rele- 
vant previous year was the calendar 
year 1960. 


2. The assessee is a Tea Com- 
pany. Upto the assessment year 1950- 
51 the Agricultural Income-~tax Offi- 
cer was accepting the computation of 
the total income from the growth, 
manufacture and sale of tea made by 
the Income Tax Officer and taking 60 
per cent of the income determined as 
the agricultural income under R. . 24 
of the Income-tax Rules. On and from 
the assessment year 1951-52 the agri- 
cultural income-tax authorities started 
taking the market value of thatch, 
bamboo and fuel ete. grownin the tea 
estate and used in the tea business as 
100 per cent agricultural income and 
after deducting the cost of cultivation 
thereof, taxed the whole of the result- 
ing income on the basis of the market 
value of those articles. So from that 
assessment year the computation of 
the total income from tea by the 
Income-tax authorities was varied by 
the Agricultural Income-tax Officer 
and the assessee had to pay tax on a 
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total income which was more than 
the income disclosed in the Profit and 
Loss Account. , 

3. For the assessment year 
1961-62, the assessee company was as- 
sessed to Income-tax under Rule 24 of 
the Income-tax Rules, on its Profit as 
per its Profit and Loss Account with .- 
certain modifications by the Income- 
tax Officer. In the expenses debited in 
its accounts, only the expenses for 
raising of thatch, bamboo, fuel ete. 
grown in the tea estate and used in 
the tea business were included. 

4. Before the Appellate Assis- 
tant Commissioner, the assessee raised 
the contention that the market value 
of agricultural produce grown in the 
tea estate and utilised by the assessee 
in the tea business, which had been 
assessed at 100 per cent to agricultu- 
ral income-tax, must be taken into 
consideration’ in the computation of 
allowable expenditure. In support of 
that contention reliance was placed on 
the decision of this Court in the case 
of Dooars Tea Co. Ltd. v. Commr. of 
Agrl. Income-tax, West Bengal, (1962) 
44 ITR 6=(AIR 1962 SC 186). The 
Appellate Assistant Commissioner ae- 
cepted that contention and directed 
the Income-tax Officer to modify the 
assessment accordingly. In appeal by 
the Revenue the finding of the Appel- 
late Assistant Commissioner was ae- 
cepted by the Tribunal. Thereafter at - 
the instance of the Revenue the follow- 
ing question was referred to the High 
Court for its opinion: 

“Whether, on the facts and in the 
circumstances of the case, the Tribu- 
nal was right in holding that the deci- 
sion of the Supreme Court in Dooars 
Tea Co. Ltd. (1962) 44 ITR 6 = 
(AIR 1962 SC 186), was applica- 
ble to the computation of the as- 
sessee’s total income under the provi- 
sions of the Indian Income-tax Aet, 
1922 and in directing the Income-tax 
Officer to make a fresh assessment ae- 
cording to law in the light of the afore- 
said decision of the Supreme Court.” 
The High Court answered that ques- 
tion in the affirmative and in favour 
of the assessee. Hence this appeal by 
the Revenue. 

5. It is true that, the question 
formulated by the Tribunal does not 
accurately bring out the real conten- 
tion between the parties. The real con- 
tention between the parties is whether 


| 2496 S. C. [Pr. 1} Prem Datta v. State of U. P. eer ee J.) 


the assessee is entitled to the market 
value of the agricultural produce 
grown by it but utilised for the pur- 
pose of tea business. Dooars Tea Co.’s 
ease 44 ITR 6=(AIR 1962 SC 186) 
related to the levy of agricultural 
income-tax. The facts of that case are 
-as follows: 


6. The assessee, who is a tea 
grower, grew in its estate bamboo, 
thatched grass, fuel timber ete. and 
utilised the same for tea business. At 
the time of the assessee’s assessment 
under the Bengal Agricultural Income- 
tax Act the assessee contended that 
only the cost of growing the produce 
in’ question should be taken into con- 
sideration and not its market. value as 
the same was used for the purpose of 
assessee’s tea business. This contention 
was rejected by the Revenue and this 
court upheld the decision of the Reve- 
nue. This court came to the conclu- 
sion that the agricultural income 
should be computed on the basis of 
the market value of bamboos, thatched 
grass and fuel timber etc. in accord- 
ance with Rule 4 (2) of the Bengal 
Agricultural Income-tax Rules. The 
ratio of that decision is that in the 
matter of computing the agricultural 
income it was not necessary that the 
agricultural produce should he_ sold 
and profit or gain made from such sale 
_/before it is considered as agricultural 
income. It is sufficient if the assessee 
gets any benefit from the same, and 
what is to be taxed is the market 
value of the benefit received by the 
assessee and not the costs incurred by 
the assessee for raising the agricultu- 
ral produce in question. If the asses- 
see has to pay agricultural income-tax 
on the market value of the agricultu- 
ral produce raised in his estate and 
used in his tea business it stands to 
reason that while determining the 
deductible expenditure incurred for 
the purpose of his business, .the same 
rule viz. the market value of the pro- 
duce used for the tea business should 
be taken into consideration, because in 


terms of money what he expended - 


was the market value of the produce 
used in connection with his business. 
The fact that he used his own goods 
is immaterial. 


7. ‘Now, turning back to the 
question referred to the High Court, 
even though the question is not pro- 


EM . 


A. I. R. 


perly framed, the question is suffi- 
ciently wide to decide the real point 
in issue. The latter part of the ques- 
tion covers the point that calls for 
decision. In that view there is no need 
either to reframe the question or to 
direct the Tribunal to submit a sepa- 
rate statement of case. 

8. For the reasons mentioned 
above this appeal fails and the same 
is dismissed with costs. 

Appeal dismissed. 
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State of U. P., Respondent. 


Criminal Appeal No. 239 of 1971, 
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Index Note: — (A) Evidence—Ap- 
preciation of —- Evidence of police 
constable — Value of. : 


Brief Note: — (A) Mere enmity 
between a police constable and an ac- 
cused in a murder case does not by 
itself affect the value of the otherwise 
trustworthy evidence of the police 
constable when there is no possibility 
of the police constable developing en- 


. mity with the accused so as to impli- 


cate him in the murder case. 
(Para 2) 
The Judgment of the Court was 
delivered by 


ALAGIRISWAMI, J.:— The ap- 
pellant and 11 others were prosecuted 
and tried before the II Temporary Ad- 
ditional Sessions Judge, Aligarh, under 
various sections of the Penal Code in 
respect of an incident which took place 
at 6 p.m. on 22nd March 1968 in vil- 
lage Naunidh, 4 miles from Police Sta- 
tion Gonda, District Aligarh. The first 
information report was lodged by 
Bishambar Singh, Gram Pradhan of 
village Pachawari at 7.40 p.m. and he 
was later examined as PW 1. In that 
incident one Raj Pal son of Goberdhan 
received bullet injuries as a result of 
which he died later. Ombir Singh 
(P.W. 10), Sri Chand (P.W. 2). Bisham- 
bar Singh (P.W. 1), Jaswant Singh and 
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Rajpal Singh had also received vari- 
ous injuries. Admittedly there was a 
good deal of enmity between the party 
of the complainant and the party of 
the accused. The learned Sessions Judge 
convicted all the 12 accused to vari- 
ous terms of imprisonment. The allega~ 
tion against the appellant was that he 
fired a shot with a single barrel gun, 
and two other accused had country 
made pistols which they also fired and 
the death of Raj Pal was due to those 
injuries. The ballistic expert who exa- 
mined the gun belonging to the appel- 
lant, which was a licenced one, found 
that it was not in a working condition 
but all the same gave evidence that 
the spent cartridge which was recover- 
ed from the place of occurrence was 
not fired from the gun of the appel- 
lant. Quite obviously this evidence 
could not be accepted. At the most he 
could have been in a position to say 
that he could not say whether the 
cartridge had been fired from the gun 
belonging to the appellant. Be that as 
it may, on appeal the High Court of 
Allahabad considered that it was not 
safe to rely upon the evidence of the 
witnesses who were injured during 
the -incident. But there was the evi- 
dence of Mohabbey Ali, constable who 
reached the place immediately after 
the incident and gave evidence that he 
saw twelve people running away of 
whom he could recognise four includ- 
ing the appellant, and there was 
another person who had a gandasa 
whom he could not recognise. Accord- 
ing to the evidence of the other wit- 
nesses it was the accused Registrar who 
was armed with a pharsa. Accepting 
that evidence and the evidence of 
Mohabbey Ali the High Court upheld 
the conviction of the four the latter 
recognised as well as Registrar but ac- 
quitted the other seven. Four of them 
preferred special leave petitions to 
this Court and they have all been dis- 
missed. We have now to consider only 
the case of the appellant. 


2. That the death of Raj Pal 
Occurred due to gun shot wounds was 
clearly established by the medical evi- 
dence and even leaving out of account 
the evidence of other witnesses, the 
evidence of Mohabbey Ali established 
that the appellant was armed with a 
single barrel gun. Two points were 
urged on his behalf before this Court: 
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One that admittedly there was a good 
deal of enmity between him and PW 1, 
Bishambar Singh, and that there was 
no reason why he should shoot at the 
deceased Raj Pal instead of shooting 
at Bishambar Singh. But it is esta- 
blished by evidence in the case that 
there was bitter enmity between the 
party of the complainants and the 
party of the accused and if the appel- 
lant chose in the first instance to shoot 
at one of them rather than another 
that cannot be said to throw any doubt 
on the truth of the prosecution case. 
Possibly, before he could do anything 
more the approach of the police cons- 
tables might have made the appellant 
and others take to their heels. The 
other point urged, which is the only 
matter in respect of which the case of 
the appellant can be said to differ 
from that of the other accused whose 
conviction was upheld by the High 
Court, is that there was enmity be- 
tween the police officials of Police Sta- 
tion Gonda and the appellant and 
therefore constable Mohabbey Ali was 
falsely deposing against him. It is true 
that the appellant seems to have sent 
a number of petitions against the 
police officials but that was all after 
the incident. He is said to have given 
an item of news in a newspaper com- 
plaining against the police and it is 
said that that was responsible for the 
police officers being inimical towards 
him as the Circle Officer held an en- 
quiry against the police as a result of 
appellant’s complaint. We are not im- 
pressed with this argument. That the 
constable Mohabbey Ali’s evidence is 
trustworthy isseen fromthe fact that 
though he says P.W. 1, Bishambar 
Singh, gave him the names of all the 
12 accused, he gave evidence that he 
could recognise only 4 of them iv- 
cluding the appellant and he could see 
that another man was carrying a 
pharsa. There is nothing which pre- 
vented him from implicating all the 
12 accused if he really wanted to give 
false evidence. While the appellant 
might have complained against the 
police officers there is no particular 
reason why a mere constable should 
get angry and develop an inimical at- 
titude towards the appellant so as to 
implicate him in a murder case. Even 
in the cross-examination of the cons- 


table it was not suggested that he had 
any personal enmity against the ap- 
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pellant. The only suggestion was that 
he was deposing falsely. 

3. We are, therefore, satisfied 
that the judgment of the High Court 
upholding the conviction of the ap- 
pellant does not suffer from any in- 
firmity. This appeal is, therefore, dis- 
missed, 

Appeal dismissed. 
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Index Notes- (A) Travancore 
Land Conservancy Act (4 of 1691), 
S. 9 — The expression “other product 
raised on the land” occurring in the 
‘section does not include trees. 

Brief Note:— (A) Where a per- 
son deliberately and wrongfully tres- 
passes into government land and plant 
trees it is not obligatory upon the 
Government to give him notice under 
Section 9 before forfeiture of the 
trees. (1818) 8 Taunt 431, Rel. on. 

(Paras 11, 12) 


Index Note: — (6) Travancore 
Land Conservancy Act (4 of 1091) Sec- 
tion 5—Trespass on government land 
— Right to receive compensation for 
improvements made by trespasser — 
(X-Ref: Torts — Trespass), 
| Brief Note: — (B) Where a per- 
son trespasses into Government land 
deliberately and contrary to the pro- 
visions of Section 5 of the Travancore 
Land Conservancy Act he cannot on 
eviction claim compensation for the 
trees planted by him on the land. It 
isnot open to him to say that he en- 
tered the land with bona fide inten- 
tion of improving it and therefore heis 
a bona fide trespasser. Decision of 
Kerala High Court Affirmed. (Para 13) 


Cases Referred: Chronological Paras 

ATR 1929 PC 163=56 Ind App 259, 
Vallabhdas Narainji v. Develop- 
ment Officer, Bandra 
(1818) 8 Taunt 431=129 ER 450, 

' Clark v. Gaskarth _ 
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The Judgment of the Court was 
delivered by 


JAGANMOHAN REDDY, J. == 
This appeal is by special leave against 
the judgment and decree of the High 
Court of Kerala which dismissed an 
appeal against the judgment and decree 
of the Subordinate Court of Mavalik- 
kara. The appellant had filed a suit on 
October 24, 1942, for the recovery of 
Rs. 2 lakhs and interest thereon from 
the date of the suit and for costs ori- 
ginally against the State of Travan- 
core now the State of Kerala — the 
respondent — and three others who 
however were not made parties in ap- 
peal before the High Court. It was 
alleged in the plaint that the plaintif? 
(appellant) was wrongfully disposses- 
sed from 160 acres of land along with 
the improvements which had been ef- 
fected by him and as the State had ap- 
propriated those improvements without 
any right or title thereto he ciaimed 
the value of those improvements. It 
was the appellant’s case that he had 
been in occupation of the said 160 
acres of Cherikkal land (unregistered 
dry lands in hilly tracts) about which 
and the adjoining lands there was a 
dispute as to whether the same be- 
longed to a jenmi family known as 
Koodalvalli Iom — hereinafter called 
‘tthe Mlow — or to the Government 
of the erstwhile Travanccre State. The 
appellant’s father and the appellant 
had occupied these lands, made impro- 
vements thereon by planting coconut 
trees, arecanut palms, peppervines, 
rubber-trees, jack trees, other trees, 
and by constructing bungalow, huts, 
wells etc. in the. bona fide belief that 
the lands belonged to the Ilom. It 
was stated that according to the prac- 
tice prevailing in the erstwhile State 
of Travancore the cultivators could 


‘enter into unoccupied waste lands be- 


longing tothe jenmies with the object 
of cultivating and improving them, and 
as they held the lands under them by 
paying rent, the consent of the jenmies 
to such occupation was implied. This 
practice, it seems, was also current in 
respect of lands belonging to the Gov- 
ernment before the Travancore Land 
Conservancy Act 4 of 1091 (24-7-1916) 
(hereinafter called ‘the Act‘). It is the 
case of the appellant that even after 


the Act was passed, unauthorised oe- 
cupants of land belonging to the Gov- 
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ernment who had made improvements 
therein had, under the rules made 
both under the Act and the Land As- 
signment Act a preferential claim over 
others for getting kuthakapattom or 
assignment of the property in their 
possession. 


2. It may be mentioned that 
in respect of the 160 acres of land of 
the Ilom which were occupied by the 
appellant’s father and the appellant, 
there was a dispute between the Illom 
and the Travancore State from about 
1848. While this dispute was pending 
it appears the appellant applied to the 
Conservator of Forests for registration 
of the lands in his name, but the ap- 
plication was rejected on June 14, 1919 
stating that the land applied for can- 
not be registered (Ext. A). While the 
application for registration was pend~ 
ing, the dispute between the Illom and 
the State of Travancore had reached 
a stage when the Illom had to insti- 
tute a suit O. 5. No. 126 of 1096 (Janu- 
ary 1918) in the District Court at Qui- 
lon for a declaration of its title to 
those properties. In that suit the ap- 
pellant, after his application for regis- 
tration was rejected, sought to get 
himself impleaded, but that applica- 
tion also was rejected. Thereafter the 
suit filed by the Ilom was dismissed 
on 28-6-1109 (February 10, 1934). An 
appeal against it was dismissed on Sep- 
tember 27, 1943. It may here be men- 
tioned that while the suit of the Illom 
Le. O. S. No. 126 of 1096M. E. was 
pending in the District Court, Quilon, 
the Government of Travancore had 
initiated proceedings in  ejectment 
against the appellant by L. C. Case 
No. 112 of 1100 (1925 A.D.). As the 
suit of the Hlom had heen finally dis- 
posed of and the title of the Tllom to 
the lands was not established, the ap- 
pellant apprehending that he might 
be ejected in the above L. C. Case fil- 
ed a suit No. O. S. 156 of 1103 M. E. 
(1927-28. A. D.) inthe District Court at 
Quilon against the respondent to esta- 
blish his right and title to the said 
160 acres and in the adjoining Cherik- 
kal lands in his possession. In that 
suit an injunction was prayed for in 
respect of 100 acres of the property 
involved in the suit, but the prayer 
was rejected. Against that order a 
Civil Mise. Appeal No. 206 of 1110 
M, E. (1934-35 A. D.) was filed in the 
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High Court of Travancore. The High 
Court issued a commission for inspect- 
ing the properties and the Commis- - 
sioner in his report para 13 of Ext. CC 
set out the improvements made by the 
appellant on the lands which compris- 
ed of a bungalow in which the appel- 
lant was residing, a number of small 
houses, a rubber estate, and a large 
number of other valuable trees like 
jack trees, mango trees, coconut trees 
etc. It appears that as there was na 
injunction restraining his disposses- 
sion in L. C. Case No. 112 of 1100 
M. E. an order was passed for dispos- 
sessing the appellant on July 24, 1939, 
Ext. VI. The appellant, pursuant to 
this order, was dispossessed from the 
lands and possession of these lands 
was given to the second defendant Nair 
Service Society Ltd. in August 1939. 
Thereafter the suit out of which this 
appeal arises was filed against the 
Government on October 24, 1942. 


3. The respondent-State con- 
tended that the appellant encroached 
on the suit lands, that proceedings 
were taken against him in L. C. Case 
No. 112 of 1100 M.E. and he was evi- 
cted in due course, that the trespass 
by the appellant was of recent origin, 
that the allegation that the entry was 
made in the belief that the land be- 
longed to the Illom was false, that the 
Revenue and Forest Departments did 
not harass the appellant but they took 
steps for dispossessing him only in ac- 
cordance with the law, that the Com- 
missioner’s report was not correct in 
that all the improvements noted by the 
Commissioner were not made by the 
appellant but by other independent 
squatters, that after due notice an 
order of forfeiture had been passed in 
L. C. Case No. 112 of 1100 M.E. and 
the appellant was therefore not en- 
titled to claim any value for improve- 
ments as it was his duty to remove 
any building before he was evicted. 
The respondent also averred that it 
had not taken possession of any crops 
or movables as stated in the plaint and 
that the movables found in the build- 
ing were attached for the realisation 
of arrears of fine etc. There were other 
allegations also but it is unnecessary 
for the purposes of this appeal to refer 
to them. 


4. Several issues were framed, | 
but it is not necessary +0 refer to them 
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except to say that the suit was decreed 
only for Rs. 3000/- being the value of 
- the appellant’s bungalow taken pos- 
session of by the respondent. The rest 
of the claim was dismissed. It was ob- 
served by the Trial Court that though 
there is no specific evidence to show 
when exactly the possession of the ap- 
pellant had commenced, the evidence 
however indicated that it must have 
started close to the year 1100 M.E. 
and that in any case the claim of the 
appellant that possession was from 
1030 M.E. was not true inasrnuch as 
from the year 1067 M.E. when the 
Act was passed possession without per- 
mission was penal and it could not be 
imagined that the appellant was left 
in peace for all these long years. The 
Trial Court also held that all through 
these long years there had been a dis~ 
pute as to the title between the Illom 
and the State and after the suit of the 
Ilom was dismissed and the Illom’s 
title was not sustained, the allegation 
that the improvements were effected 
cannot be stated to be bona fide. It 
pointed out that the plaintiff (appel- 
lant) had applied to get himself im- 
pleaded on O.S. No. 126 of 1096 M. E. 
but his application was rejected, and 
after that suit was dismissed the ap- 
pellant again applied for registry, but 
that was also rejected. All this, accord~ 
ing to the Trial Court, would show 
that the appellant was aware that he 
was remaining on Government lands, 
without title. It was further held that 
the greater part of the improvements 
were effected by the appellant after 
the proceedings in the L. C. Case No. 
112 of 1100 M. E. were stayed, as such 
it cannot be said that these improve- 
ments could have been effected in good 
faith, With respect to the allegation 
that an order of forfeiture was not 
served on the appellant under S. 9 of 
the Act, the Court observed that 
though the State had in its written 
statement contended that such an order 
had been passed, no order was pro- 
duced in evidence and consequently it 
was conceded by the Government Plea- 
der that no such order was passed. In 
the circumstances the question that 
had to be considered was whether 
without an order of forfeiture being 
passed, the respondent could forfeit 
the improvements. On this issue it was 
held that no notice of forfeiture of 


trees need be given under Section 9 of 


A.I. R. 


the Act and, therefore, no compensa- 
tion or damages were payable in res- 
pect thereof. 


5. The High Court accepted 
the finding of the Trial Court on this 
issue. It observed that the evidence 
in the case indicated that the posses- 
sion of the father of the appellant - 
must have commenced close to the 
year 1100 M.E. and consequently the 
claim of the appellant that he was in 
possession from 1030 M. E. cannot be 
true. It then said: “If the possession 
commenced only about the year 1100, 
it certainly cannot be under any bona 
fide claim of title for even on 12-5- 
1094, the petitioner knew that the land 
was Government land and had then 
applied for assignment of the land.” 
Accordingly the High Court found 
that at no time the occupation of the 
land by the appellant was under a 
bona fide claim of title, 


6. The contention of the ap- 
pellant that the trees which are the 
subject-matter of the appeal should 
have been forfeited by an order pass- 
ed under Section 9 of the Act and in 
the absence of such an order his right 
to the value of those trees had to be 
adjudged and paid to him was also 
hegatived, as the Court held that the 
words “any crop or other product rais- 
ed on the land” occurring in S. 9 of 
the Act would not include trees. In 
its view these words take in what is 
familiarly known in law as ‘emble- 
ments’ which according to Black’s Law 
Dictionary mean “Such products of 
the soil as are annually planted, severed 
and saved by manual labour, as 
cereals, vegetables, grass maturing for 
harvest or harvested, etc., but not grass 
on lands used for pasturage.” In this 
view it held that compensation for 
trees which are to be dealt with under 
the general law cannot be decreed 
against a mere trespasser who had no 
rights therein. It was also of the view 
that the claim for compensation for 
trees which has to be dealt with under 
the general law under which a mere 
trespasser would have no rights to the 
payment of compensation, nor could 
the appellant be allowed to remove 
them after his dispossession. 


7. Another reason for disallow- 
ing the compensation for trees given 
by the High Court was that the posi- 
tion of a trespasser — whether he be 
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a mere trespasser or a trespasser 
under a bona fide claim of title — 
cannot be better than that of a tenant, 
and that if this is correct, then the ap- 
peal has to be dismissed on the short 
ground that there is no principle of 
law or equity which requires the pay- 
ment of compensation in respect of 
trees, the ownership of which was all 
along, or at any rate from the date of 
the trespasser’s dispossession, vested 
in the State. 


8. The learned advocate for the 
appellant has reiterated the submis- 
sions made before the Trial Court and 
the High Court and contends that there 
is no order forfeiting the improve- 
ments as required under Section 9 of 
the Act, and if S. 9 does not apply and 
there is no right of forfeiture as con- 
templated under S. 9, then the appel- 
Jant is entitled to compensation under 
the general law. Apart from this con- 
tention, towards the end of his argu- 
ment, the learned advocate for the ap- 
pellant sought to make out a fresh 
case, namely, that as the appellant was 
not served with a notice to quit as re- 
quired under Section 9 of the Act but 
was forcibly evicted without giving 
him an opportunity of cutting and 
taking away the trees etc. from the 
lands from which he was evicted, he 
would be entitled to claim compensa- 
Hon for the improvements made by 

im. 


9. It may be stated that the 
finding that the possession of the ap- 
pellant commenced after his applica~ 
tion for registration was rejected in 
1919, and the improvements if any must 
have been effected only thereafter 
with full knowledge that the title to 
the lands was in dispute between the 
Ilom and the Government, is unassail- 
able. We have earlier adverted to 
Ex. A and also to the fact that after 
the application for registration was 
rejected the appellant tried to get him- 
self impleaded in the suit filed by the 
Illom against the State which applica- 
tion was also rejected and so the claim 
that his possession was bona fide or 
that he was a bona fide trespasser has 
no validity. This finding is fortified by 
Section 5 of the Act which provides 
that from and after the commence- 
ment of the Act it shall not be lawful 
for any person to occupy land which 
is the property of the Government 


whether Poramboke or not without 
the permission from the Government 
or such officer of the Government as 
may be empowered in that behalf. In 
view of this specific provision the con- 
travention of which is punishable 
under Section 6 thereof, his conduct 
in applying for registration and for 
getting himself impleaded in the suit 
of the Ilom against the. Government, 
would show that he knew that the 
land was Government land or land in 
which the Government had a claim. In 
these circumstances he cannot be said 
to be a bona fide trespasser particular- 
ly after he had applied to the Govern~ 
ment for obtaining a registration in 
his name on the basis that it was Gov- 
ernment land. 


10. It is however urged before 
us that the High Court was in error in 
thinking that the appellant did not 
occupy the lands as a trespasser with 
a bona fide claim of title because it 
was his case that he trespassed upon 
the Jand with a bona fide intention to 
improve the land, and as such he can 
still be considered as a bona fide tres- 
passer entitled to improvements under 
the general law. 


11. Before dealing with this 
aspect, we will first consider the ques- 
tion whether trees are included within 
the meaning of S. 9, so as to entitle 
the appellant to a notice of forfeiture 
thereunder. Section 9 of the Act is in 
the following terms: 


“Any person unauthorisedly oc- 
cupying any land for which’ he is lia- 
ble to pay a fine under Section 6 and 
an assessment or prohibitory assess- 
ment under Section 7, may be sum- 
marily evicted by the Division Peish- 
kar, and any crop or other product 
raised on the land shall be liable to 
forfeiture and any building or other 
structure erected or anything deposi- 
ted thereon shall also, if not removed 
by him after such written notice as 
the Division Peishkar may deem rea- 
sonable, be liable to forfeiture. For- 
feiture under this section shall be dis- 
posed ofasthe Division Peishkar may 
direct. An eviction under this section 
shall be made in the following man- 
ner, namely: 


By serving a notice on a person 
reported to be in occupation or his 
agent, requiring him, within such time 
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as the Division Peishkar may deem 
reasonable after receipt of the said 
notice to vacate the land, and if such 
notice is not obeyed, by removing or 
deputing a subordinate to remove any 
person who may refuse to vacate the 
same, and, if the officer removing any 
such person shall be resisted or ob- 
structed by any person, the Division 
Peishkar shall hold a summary enquiry 
into the facts of the case and, if satis- 
fied that the resistance or obstruction 
still continues, may issue a warrant 
for the arrest of the said person, and 
on his appearance may send him with 
a warrant in the form of the Schedule 
for imprisonment in the Civil Jail of 
the District for such period not ex- 
ceeding 30 days as may be necessary 
to prevent the continuance of such ob- 
struction or resistance: 


Provided that no person so com- 
mitted or imprisoned under this sec- 
tion shall be liable to be prosecuted 
under Sections 176, 179 and 191 of 
the Travancore Penal Code in respect 
of the same facts.” 


This section provides for two notices 
to be given: one notice is to be given 
to the person who is in unauthorised 
occupation of Government land to va- 
cate the land within a reasonable time 
and the other notice is to forfeit any 
crop or other product raised on the 
land or to remove any building or 
other structure erected or anything 
deposited therein within a reasonable 
time as may be stated in the 
notice. It was conceded before the 
Trial Court and no attempt was 
made to establish anything to the 
contrary before the High Court that 
no notice of forfeiture as required 
under Section 9 was given to the ap- 
pellant. In these circumstances, the 
question that would arise for deter- 
mination is whether the trees come 
within the description of “other pro- 
duct raised on the land”. It is stated 
before us that at the time when the 
appellant was evicted the Transfer of 
Property Act was not in force. But 
this is not relevant as what has to 
be considered is whether trees can be 
said to be “other product raised on the 
and”. The words “raised on the land” 
qualify both the ‘crop’ and ‘other pro- 
duct’, so the words “other product” 
have to be read in the context of the 
ord ‘crop’ which precedes it. 
\ 


12. It was pointed out by the 
learned advocate that the High Court 
was in error in equating cther product 
raised on the land with emblements 
because the definition of crop in 
Black’s Law Dictionary does include 
emblements, as such the words ‘other 
product’ cannot also be treated as em- 
blements and must therefore be given 
a different meaning which according 
to him would include trees. No doubt 
one of the meanings given in the 
Black’s Law Dictionary does say that 
inamore restricted sense the word is 
synonymous with ‘fructus industriales’, 
But, the meaning to be ascribed to that 
word is that it connotes in its larger 
signification, products of the soil that 
are grown and raised yearly and are 
gathered during a single season. In 
this sense the term includes “fructus 
industriales” and having regard to the 
etymology of the word it has been 
held to mean only products after they 
have been severed from the soil. The 
same dictionary gives the meaning of 
the word “product” as follows: 


“Product. With reference to pro- 
perty, proceeds; yield; income; receipts; 
NSA DA n 0 ee EN 


Even under this definition “product” 
cannot mean anything which is attach- 
ed to the land like trees. It may, how- 
ever, include the fruit of the trees. 
This view of ours is supported by the 
ease of Clark v. Gaskarth, (1818) 
8 Taunt 431. That was a case of 
a trespass for breaking and entering 
the closes of the plaintiffs and tearing 
up, digging up, cutting down, and 
carrying away the plaintiff’s trees, 
plants, roots and seeds, growing on 
the closes. Notice of this trespass was . 
given to the defendant. At the time of 
the distress the sum of £ 281.6s. was 
due from the plaintiffs to the defen- 
dant for rent in respect of the nursery 
ground. The question before the Court 
was whether the plaintiffs were en- 
titled to recover against the defendant 
damages caused to them by cutting 
down and carrying away the plaintiffs’ 
trees. It was contended that the defen- 
dants action was justified under the 
Statute 11 G. 2, C. 19, S. 8, which 
after enumerating certain crops, em- 
powered the landlord to seize as a 
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distress any “other product whatso- 
ever which shall be growing on any 
part of the estate demised” and, there- 
fore, the trees and shrubs in question 
came within that description. The 
Court rejected the contention that the 
trees and shrubs could be _ distrained 
and held that the word “product” in 
the eighth section of the statute did 
not extend to trees and shrubs grow- 
ing in a nurseryman’s ground, but that 
it was confined to products of a simi- 
lar nature with those specified in that 
section, to all of which the process of 
becoming ripe, and of being cut, gather- 
ed, made, and laid up when ripe, was 
incidental. In our view, therefore, 
trees are not included within the mean- 
ing of ‘other products raised on the 
land’ in Section 9 of the Act and there 
is, therefore, no obligation on the 
Government to give notice of forfei- 
ture under that section. 


13. It is then contended that 
even if trees are not included in Sec- 
tion 9 and no notice of forfeiture is 
necessary, under the general law even 
a trespasser on the land, whether bona 
fide or not, is entitled to compensa- 
tion or damages for the improvements 
made by him on the land. We have al- 
ready agreed with the Trial Court and 
the High Court that the appellant was 
not a bona fide trespassed. But the 
learned advocate for the appellant 
submits that it was not his case nor 
is it under the general law necessary 
for a person who trespassed on the 
land to trespass with a claim of bona 
fide title. According to his submission 
a person is nevertheless a bona fide 
trespasser if he enters upon the land 
with a bona fide intention of improv- 
ing the land. No authority has 
been cited for this novel proposition, 
and if accepted, it would give validity 
to a dangerous principle which will 
condone all acts of deliberate and 
wrongful trespass, because any person 
desparate enough to trespass on other 
man’s land without any claim of title 
can always plead that he had a bona 
fide intention of improving the land 
whether the owner of that land wants 


that improvement or not. This 
vicarious and altruistic exhibition 
of good intention may even cause 


damage to the land of an owner 
who may not want improvements 
of such -a kind as tree planta- 
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tion. It is true that the maxim 
ofthe Englishlaw “quicquid plantatur 
solo solo cedit” ie. whatever is affix- 
ed to the soil belongs to the soil, is 
not applicable in India but that is not 
to say thatawrongful trespasser can 
plant trees on some one else’s land and 
claim a right to those trees after he is 
evicted. The case of Vallabdas Narain- 
ji v. Development Officer, Bandra, 
AIR, 1929 PC 163 which was cited by 
the learned counsel for the appellant 
does not assist him, for the Privy 
Council did not think it necessary to 
give a decision on what it termed to 
be a far-reaching contention. That was 
a case in which the Government had 
taken possession of the lands and had 
erected certain building on the land 
before a declaration under S. 6 of the 
Land Acquisition Act was made as to 
the appellant’s property and it was 
contended that the appellant should 
be allowed the value of the land in 
the state in which it then was i.e. with 
buildings on it. It appears that the 
Government had resolved to acquire 
the land in question and other lands 
and by arrangement with certain of 
the sutidars it took possession of such 
land, including a portion which was in 
the occupation of the appellant. Upon 
such land, including a portion in the 
possession of the appellant they pro- 
ceeded to erect buildings without the 
necessary notification under S. 6 of 
the Land Acquisition Act which was 
not served until November 4, 1920, 
On these findings it was observed that 
the Government were in a position, 
by law at any rate, to regularize their 
possession by such a notification — a 
fact which becomes material when it 
has to be considered what the nature of 
the trespass is. Both the Assistant 
Judge and the High Court negatived 
the claim of the appellant. Before the 
Privy Council it was contended on be-~ 
half of the appellant that in the vari- 
ous cases relied upon, there was af 
least some genuine claim or belief in 
the party erecting the buildings that 
he had a title to do so, even though he 
was eventually held to be a trespasser; 
and it was urged that no such claim or 
belief existed in that case, in which it 
was said the Government, without any 
pretence of a right, tortiously invaded 
the appellant’s property and proceeded 
to deal with it as their own. It is in 


this context that the respondent’s con- 
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tention that even if the appellants 
were considered to be mere trespassers 
they would still be entitled to the 
value of the improvements and con- 
test the claim of the appellant was 
described, as already stated, as a far- 
reaching contention. The Board, how- 
ever, agreed with what was apparent- 
ly the view of both Courts in India 
that under the circumstances of this 
case, as already set forth, by the law 
of India, which they appear to have 
correctly interpreted, the Government 
officials were in possession “not as 
mere trespassers” but under such a 
colour of title that the buildings erect- 
ed by them on the land ought not to 
be included in the valuation as hav- 
ing become the property of the land- 
owner. This case does not support the 
contention that a mere trespasser who 
has deliberately and wrongfully, con- 
tary to the provisions of Section5 of 
the Act, entered upon another’s land 
which makes such an act even punish- 
able under Section 6 thereof, is en- 
titled to compensation for the trees 
planted by him on the land. 


14, In any case, as the High 
Court rightly observed, the position of 
a trespasser cannot be better than that 
of a lawful tenant who having lost his 
possession cannot claim compensation 
or damages for anything erected on 
the land or any improvements made 
therein. The appellant’s claim after he 
was evicted cannot, on the same parity 
of reasoning, be held to be valid. Once 
the appellant’s counsel was confronted 
with this proposition, he tried to raise 
an entirely new point, namely, that no 
notice of eviction was given to the ap- 
pellant, and if such a notice had been 
given to him under S. 9, he would 
have cut the trees and taken them 
away within the time allowed for him 
to vacate the lands. In support of this 
contention he has referred us to the 
pleadings contained in paragraph-3 of 
the plaint in which it is stated: 


“The improvements effected bv 
the plaintiff have a value of Rs. 2 lakhs 
as per the accounts shown below. In 
his helplessness the plaintiff had even 
applied to Government to give him the 
land in which he had effected improve- 
ments, on kuthakapattom. But out of 
the said land 160 acres were taken out 
of my possession and given to the 2nd 
defendant even without giving me the 


opportunity to remove the movable 
improvements, such as cultivation, cat- 
tle, machines, utensils, houses, stocked 
crops, ripe crops etc., belonging to me.” 
These averments in the above para- 
graph do not clearly allege that he was 
evicted without notice, nor has any 
allegation been made that he was 
forcibly evicted from the lands with 
the help of the police ete. as it has 
now been contended before us. On the 
other hand what the plaintiff (appel- 
lant) stated shows that no opportunity 
was given to him to remove the mova- 
ble improvements, such as cultivation, 
cattle, machines, utensils, houses, stock- 
ed crops, ripe crops ete. which be- 
longed to him. There is nothing sta- 
ted by him that he had no opportunity 
to cut trees and take them away. Even 
in paragraph-4 of the plaint where he 
complains that no notice of forfeiture 
was given to him, he mentions only 
the items referred to in paragraph-3. 
It is in this connection, he says, that 
no legal procedure had been followed 
by Government for taking them into 
possession, which only implies that it 
is in respect of the items mentioned in 
paragraph-3. It is again stated in para- 
graph-4 that “It was irregular on the 
part of Government to take posses- 
sion of the above items”. The respon- 
dent did not understand the averments 
in the plaint as alleging that no notice 
to quit was given to him is evident 
from the written statement of the res- 
pondent in paragraph 7 where it is 
stated thus: 


“This defendant submits that after 
due notice an order of forfeiture has 
been passed in Poramboke Case 112 of 
1100 and the plaintiff is therefore not 
entitled to claim any value of impro- 
vements or value of any building.” 
The issues that had been framed by 
the Trial Court also do not refer to 
this aspect. No doubt in the evidence 
of the plaintiff P.W. 1 he states that 
he was evicted fromthe lands without 
giving him an opportunity to remove 
the improvements, and in cross-exa- 
mination he was asked whether he was 
not given any notice prior to the dis- 
possession and he said that certainly 
no notice was received. P.W. 4 the 
Manager was asked in cross-examina- 
tion whether he had been given any 
prior information or notice about evi- 
ction and this witness also said that 
there was no prior information or 
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notice. While these passages might 
show that no notice of eviction was 
given, even at that stage there was no 
application for an issue being framed, 
nor has such an application been made 
in the appeal before the High Court, 
nor even before this Court. When it 
has been held that the appellant was 
not a mere trespasser and had deli- 
berately entered upon the lands know- 
ing fully well that he had no right, 
claim or title to the lands or had in 
any manner a right to enter the land 
and has been rightly evicted as a tres- 
passer, he cannot now be permitted to 
raise this contention before us. 

15. In the view we have taken, 
the appeal has no substance and is ac- 
cordingly dismissed with no order as 
to costs. but the court-fee will be 
recovered from the appellant. 

Appeal dismissed. 
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Lalji and others, Appellants v. 
The State of U. P., Respondent. 

Criminal Appeal No. 16 of 1970, 
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Index Note: — (A) Penal Code 
(1860), Ss. 149 and 141 — Free fight 
between two groups — Accused not 
constructively liable for acts of others. 
Judgment of Allahabad High Court, 
Reversed. 


Brief Note:— (A) Where a sudden 
quarrel arises as a result of remon- 
strance and counter remonstrance and 
an unpremeditated free fight takes 
place it cannot be said that the accus- 
ed who were present there formed an 
unlawful assembly. Each of the accus- 
ed persons should be held liable for 
his own act and not vicariously liable 
for the acts of others. Judgment of 
Allahabad High Court, Reversed. 

(Para 10) 
= The Judgment of the Court was 
delivered by 
_ KHANNA, J.:— This is an appeal 
by special leave by Lalji (23), Maha- 
bir (45), Nar Singh (30), Paras Nath 
(27) and Ram Naresh (30) against the 
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judgment of the Allahabad High Court 
affirming on appeal the conviction and 
sentence of the appellants. Lalji has 
been convicted under Section 304 
Part I and Section 148 Indian Penal 
Code and has been sentenced to under- 
go rigorous imprisonment for a period 
of ten years on the first count and 
rigorous imprisonment fer a period of 
two years on the second count. Lalji 
has, in addition to that, been convict- 
ed for offences under Section 324 read 
with Section 149, Section 325 read 
with Section 149 and Section 323 read 
with Section 149 and has been sen- 
tenced to undergo rigorous imprison- 
ment for a period of two years, 2 1/2 
years and one year respectively. 
Mahabir, Nar Singh, Paras Nath and 
Ram Naresh have been convicted 
under Section 147, Section 304 Part I 
read with Section 149, Section 324 
read with Section 149, Section 325 read 
with Section 149 and Section 323 read 
with Section 149 Indian Penal Code 
and each of them has been sentenced 
to undergo rigorous imprisonment for 
a period of 18 months, five years, 18 
months, 21/2 years and one year res- 
pectively. The sentences in the case of 
each of the appellants have been order- 
ed torun concurrently. Budhdhu (50) 
and Munni Lal (20) were tried along 
with the appellants. Munni was 
acquitted by the trial court, while 
Budhdhu was acquitted by the High 
Court. 

2. The appeal arises out of an 
occurrence which took place at 7 a.m. 
on March 29, 1965 in Nawagarh near 
village Shahpur Nawada at a distance 
of five miles from police station Chan- 
dauli in Varanasi district. As a result 
of that occurrence, Pancham (45) re- 
ceived fatal injuries and later died at 
11 a.m. Injuries were also received by 
Nand Lal (PW 1), Munshi (PW 2) 
Jhuri (PW 3), Potan (PW 5) and Bhag- 
gan on the side of the complainant. On 
the side of the accused, Lalji, Mahabir, 
Paras Nath and Ram Naresh received 
injuries. Both parties rushed to the 
police station and lodged reports. On 
the side of the complainant, report 
was lodged by Nand Lal PW at 8.30 
a.m. while on the side of the accused 
report was lodged by Mahabir at 8.35 
am. On the basis of those reports, 
two cases were registered and both 
parties were sent up for trial. The 
trial court convicted the accused ap- 
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pellants and Budhdhu in the present 
ease, and Nand Lal, Munshi, Jhuri, 
Bhaggan and one Sheo in the cross 
case. 


3. Lalji accused is the son of 
Budhdhu accused. Ram Naresh, Paras 
Nath and Nar Singh accused are the 
ee uncle’s sons of Mahabir ac- 
cused. 


4. The prosecution case is that. 


Nand Lal PW is the owner of plot 
No. 129/2. Mahabir accused, who is a 
collateral of Nand Lal PW, owns the 
adjoining plot. Mahabir had put up 
a hut onhis own plot. Thereis mend 
(dividing ridge) between the plots of 
Wand Lal and Mahabir. On the morn- 
ing of March 29, 1965, it is stated, 
Pancham deceased and Nand Lal PW 
saw that Budhdhu and Mahabir were 
digging earth and thus extending the 
frontage of Mahabir’s hut. Ram Naresh 
armed with a gandasa, Lalji and 
Munni Lal armed with spears and Nar 
Singh and Paras Nath armed with 
lathis were standing close to Mahabir 
with a view +o help him. Pancham 
raised a protest against the act of the 
accused party whereupon Mahabir and 
Budhdhu picked up lathis and those 
two accused along with the other ac- 
cused started beating Pancham and 
Nand Lal with their respective wea- 
pons. Jhuri and Munshi then came 
there, but they too were attacked, 
Potan and Bhaggan also tried to in- 
tervene, but injuries were caused to 
them also by the accused party. Dur- 
ing the course of this occurrence, Lalji 
thrust his spear in the abdomen of 
Pancham who fell down on the ground. 
Nand Lal, Jhuri and others on the 
side of the complainant used their 
lathis, and in the process the accused 
were ‘injured. 


5. Bhaggan on medical exa- 
mination was found to have two in- 
juries caused by blunt weapon. One of 
those injuries was grievous as it had 
resulted in the fracture of humerus 
bone of the left forearm. Jhuri, Mun- 
shi and Nand Lal PWs. had nine, seven 
and nine simple injuries respectively 
caused by blunt weapon. Potan PW 
had four simple injuries, out of which 
three had been caused by blunt wea- 
pon and one with sharp-edged pointed 
weapon. Post-mortem examination of 
Pancham revealed that he had six in- 
juries, out of which one was a stab 
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wound, one was an incised wound, 
three were contusions and one was an 
abrasion. The fatal injury was the stab 
wound in the abdominal cavity mea- 
suring 2” x 1”. Omentum and about 
12” long portion of small intestines 
was protruding out of this wound. 
Death of Pancham was due to shock 
and haemorrhage resulting from cutt- 
ing of small intestines, mesentery and 
blood vessels by some sharp edged 
pointed weapon. 


6. The accused were examined, 
by Dr. K. P. Rai and subsequently by 
Dr. K. A. Khan in jail. The trial court 
and the High Court have relied upon 
the medical examination of the accus- 
ed by Dr. Rai. According to Dr. Rai, 
he found nine injuries on Mahabir. 
Nar Singh, Paras Nath and Ram Na- 
resh accused had four injuries each on 
their persons while Lalji had one in- 
jury. The injuries on the persons of 
the accused were simple and had been 
caused by blunt weapon. 


T. The defence version was 
that there was sugar cane crop in the 
plots of Mahabir, Ram Naresh and Nar 
Singh accused. Those fields used to be 
irrigated from the well of the accused 
which was close to the hut of Maha- 
bir. A water channel ran over the 
intervening ridge between the plots of 
Mahabir and Nand Lal. On the day of 
occurrence, it is stated, Mahabir and 
Ram Naresh accused had started re~ 
pairing the water channel by digging 
earth from a portion of Mahabir’s plot. 
Part of the water channel had been 
repaired with that earth when Pan- 
cham, Nand Lal, Munshi, Jhuri, Bhag- 
gan, Sheo and Potan appeared on the 
scene, Pancham and others were all 
armed at that time. Bhaggan then de- 
molished the water channel which had 
been repaired by Mahabir and Ram 
Naresh. When Mahabir protested, the 
party of the complainant attacked 
them. Mahabir and Ram Naresh then 
picked up agricultural ‘implements and 
wielded the same in self-defence. The 
other appellants too arrived at the 
spot and they too wielded lathis in 
exercise of the right of private de- 
fence. Ram Naresh accused came into 
the witness box and gave evidence in 
support of the defence version. 


8. The trial court on scrutiny 
of the evidence came to the conclusion 
that the witnesses on both sides had 


1973 


stated only the half truth and had 
resorted to exaggeration, twisting and 
embellishment of the true account of 
the occurrence. It was further held by 
the trial court that the well near the 
hut of Mahabir was being used for 
irrigation purposes, that the channel 
through which the water from this 
well used to be taken was along the 
disputed ridge and that on the day of 
occurrence the party of the accused 
was digging and putting earth on the 
ridge in order to repair and recons- 
truct the water channel. The trial 
court in this context referred to the 
evidence of the investigating officer, 
according to whom earth had been 
taken by the party ofthe accused from 
a pit in Mahabir’s plot. The trial court 
did not accept the evidence of the pro- 
secution witnesses that Pancham and 
Nand Lal first went to the spot and 
thereafter Jhuri and Munshi arrived 
there and after that Bhaggan, Potan 
and Sheo appeared there. In the view 
of the trial court, all the members of 
the complainants party reached the 
place of occurrence almost simultane- 
ously. The prosecution allegation that 
the other accused were standing 
nereby when Mahabir and Budh- 
dhu were digging the earth and 
repairing the water channel was 
not accepted. In the opinion of 
the trial court, these persons were 
present at the hut which was 
only 15 or 20 paces from the ridge in 
question. As regards the actual assault, 
the trial court came to the conclusion 
that no attack was made immediately 
by either party on the arrival of the 
ecomplainant’s party. At first there was 
remonstrance and counter remonsir- 
ance. A fight thereafter ensued when 
the complainant’s party insisted that 
they would not allow the earth to be 
put on the disputed ridge and the party 
of the accused claimed that they must 
put the earth and reconstruct the 
water channel. The intransigence of 
the parties, in the opinion of the trial 
court, led to a free fight and none of 
them could therefore plead the right 
of private defence. The accused, other 
than Lalji, in the opinion of the trial 
court, were armed with lathis only. 

9. The High Court in appeal 
held that the conclusions reached by 
the trial court were substantially cor- 
rect and were based upon reasonable 
appreciation of evidence. 
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10. In appeal before us Mr. 
Nuruddin on behalf of the appellants 
has argued that the present is not a 
case wherein the accused party can be 
said to be members of the unlawful 
assembly or wherein the injuries caus- 
ed by Lalji to Pancham can be said ta 
have been caused in prosecution of the 
common object of the accused-appel- 
lants. Although Mr. Rana on behalf of 
the State has controverted the above 
contention, we find considerable force 
in the same. The trial court has found 
that Mahabir accused had been using 
water from the well near his hut for 
irrigation purposes and that he along 
with Ram Naresh was repairing the 
old water channel on the ridge when 
the party of the complainant came 
there and stopped Mahabir and Ram 
Naresh from further repairing the 
water channel. The other accused 
who were present in the hut nearby, 
at a distance of 15 or 20 paces from 
the ridge, then came there. There was' 
remonstrance and counter remonstr-' 
ance which resulted in a fight. The 
trial court has also found that there 
was no premeditation on the part of 
Lalji or any other accused to cause 
Pancham’s death and that the fight was’ 
a sudden affair and was the result of 
heated passion. In the circumstances, 
in our opinion it cannot be said that 
the appellants who were present in 
front of their hut formed an unlawful, 
assembly. An assembly of five or more 
persons is designated an unlawful as~ 
sembly if the common object of the 
persons composing that assembly is-to 
do any of the acts mentioned in thel 
five clauses of Section 141 Indian! 
Penal Code. According to the explana- 
tion to that section, an assembly which: 
was not unlawful when it assembled 
may subsequently become an unlawful 
assembly. The facts found by the trial 
court and the High Court and the cir-| 
cumstances of the case do not show 
that the appellants formed a common 
object to do any of the acts mentioned 
in the five clauses of Section 141. Re- 
ference has been made to clause (4) of 
Section 141, according to which an as- 
sembly of five or more persons would 
be unlawful if the common object of 
the persons composing that assembly 
is to enforce any right or supposed 
right by means of criminal force or 
show of criminal force. This clause 


cannot be of much avail because it 


asd 


2508 S. C. 


cannot be said that the common object 
of the appellants was to enforce any 
right or supposed right by means of 
criminal force or show of criminal 
force. As mentioned earlier, no party 
attacked the members of the opposite 
party at the commencement of the oc- 
currence. There was only at that stage 
remonstrance and counter remonstr~ 
ance. Someone then started the fight 
and, according to the trial court, it 
could not definitely be determined as 
to which of the two parties struck the 
first blow. The circumstances of the 
case show that lathis were then wield- 
ed by the appellants, other than Lalji, 
not with a view to enforce any right 
or supposed right in respect of the 
water channel but because of the fact 
that a fight had started and the com= 
plainant’s party was found to be arm- 
ed. As there was no premeditation 
and the occurrence was a sudden af- 
fair, each of the appellants, in our 
opinion, should be held to be liable for 
his individual act and not vicariously 
liable for the acts of others. 


11, Lalji gave the spear blow 
in the abdomen of Pancham. His con- 
viction should, therefore, be maintain- 
ed for the offence under Section 304 
Part I Indian Penal Code. The sen- 
tence of rigorous imprisonment for a 
period of ten years awarded to Lalji 
for the injury caused to Pancham can- 
not be held to be excessive. As re- 
gards the other appellants, we find 
that they caused simple hurt with 
their lathis. There is no doubt that 
one grievous injury was caused to 
Bhaggan with blunt weapon, but on 
the material on record it cannot be 
said as to who caused the said injury. 
We would accordingly maintain the 
conviction of Mahabir, Nar Singh, 
Paras Nath and Ram Naresh for the 
offence under Section 323 Indian 
Penal Code. The conviction of Lalji 
for offences other than that under Sec- 
tion 304 Part I, and of the other four 
appellants -for the offences other than 
that under Section 323 Indian Penal 
Code is set aside. Lalji is sentenced 
to undergo rigorous imprisonment for 
a period of ten years for the offence 
under Section 304 Part I As regards 


the other four appellants who have 
been convicted under Section 323 
Indian Penal Code, their sentence of 
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imprisonment is reduced to the period 
already undergone. 
Order accordingly, 
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Jugal Kishore, Appellant v. Dha- 
Sa Devi (dead) by L. Rs., Respon< 
ent. 


Civil Appeal No. 1326 of 1967, Dj- 
13-8-1973. 

Index Note: — (A): C.P.C. (1908), 
©. 33, Rr. 2, 3 — Application for per- 
mission to sue as pauper — Grant of 
— Suit is filed on date the application 
is made — Effect of restoration of ap- 
plication refused’ — Suit is mot barred 
if prior application was in time. 


_ Brief Note: — (A) The suit by a 
pauper or a person claiming to be a 
pauper must be regarded as instituted 
on the date of the presentation of the 
application for permission to sue in 
forma pauperis as required by rules 2 
and 3 of Order 33 and when permis- 
sion to sue as a pauper is granted by 
the court under Rule 7 of that Order, 
the petition or application must be re- 
garded as a plaint filed on the day 
when the application was presented to 
the court. (Paras 10, 12) 


Where, before the formal disposal 
of the application to sue as a pauper, 
the plaintiff offers to pay the court~ 
fee treating the application as his 
plaint, or, the court, agreeing to treat 
it as a plaint, enlarges the time for 
payment of the court-fee, the applica-~ 
tion must be regarded as a plaint in- 
stituted on the day when the applica~ 
tion was presented. (Para 13) 

Where even before the issue re- 
garding pauperism came for trial and 
decision the plaintiff offered to pay 
the requisite fee on the application 
treating it as a plaint and the court 
agreed to that course and as the plain- 
tiff could not pay the court fee within 
the time prayed for the court passed 
an order saying that the application to 


*(First Appeal No. 292 of 1955, D/- 31- 
3-1965 — All.) 
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sue as pauper is dismissed with costs 
and when afterward the court fee was 
paid the application to sue as pauper 
was granted. 

Held that the plaintiff having 
already withdrawn his prayer for 
permission to sue as pauper and 
the court having agreed to treat 
his application as a plaint the 
order dismissing application to sue as 
pauper was redundant. The plaint as 
such was not rejected and it continu- 
ed to remain on file. While it con- 
tinued on the file the plaintiff applied 
to the court and paid the court fee as 
ordered. On the acceptance of the 
court fee, by the court, the document, 
namely, the plaint would by y virtue of 
Section 149 C.P.C. have the same force 
and effect as if such fee had been paid 
in the first instance viz. on the date 
it was presented to the court i.e. when 
the application to sue as pauper was 
first made. That date being within 
limitation it was not barred. 

(Para 15) 

Cases Referred: Chronological Paras 
AIR 1962 SC 941 = (1962) Supp. 

(2) SCR 675, Vijay Pratap Singh 

v. Dukh Haran Nath Singh 10, 13 
AIR 1959 Madh Pra 169 = 1959 
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AIR 1955 All 154 = 1954 All LJ 
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William Orde , 13 

The Judgment of the Court was 
delivered by 

PALEKAR, J.— The appellant is 
the son and legal representative of 
the original defendants to the suit, 
Kedarnath and Chanda Devi. The res- 
poncents are the legal representatives 
of the deceased plaintiff, Dhanno Devi. 

On January 2, 1948 Dhanno Devi 
presented an application under O. 33, 
Rules 2 and 3 of the Code of Civil 
Procedure for permission to sue as a 
paurer in the Court of the First Civil 
Judge, Kanpur. The plaint part of the 
application prayed for the relief of 
possession of a house situated in the 
city of Kanpur on the allegation that 
the house was of the ownership of one 
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Budhu Lal -—- her father. Budhu Lal 
died in 1918 and on his death his 


widow Jumna Devi inherited the pro- 
perty. On Jumna Devi’s death on De- 
cember 26, 1935 Dhanno Devi, as the 
daughter, was entitled to succeed to 
the property. The defendants were in 
possession and were falsely refusing 
to yield up their possession to Dhanno 
Devi and hence she was required to 
file the suit. A very large amount 
had to be paid as court fee which 
Dhanno Devi was not in a position to 
pay and hence she prayed that per- 
mission may be given to her to sue as 
a pauper. The last date for filing the 
suit was December 26, 1947 but as the 
courts were closed for Xmas vacation 
the application had been presented to 
the court on January 2, 1948 ie. on 
the re-opening of the court and thus 
it was claimed the suit was within 
limitation. 

2. The defendants disputed the 
plaintiff Dhanno Devi’s title contend- 
ing that she was not the daughter of 
Budhu Lal. They also contended that 
the suit was barred by limitation. 


3. The Trial Court negatived 
the contentions of the defendants and 
decreed the suit. That decree was 
confirmed by the High Court of Al- 
lahabad by its Judgment dated March 
31, 1965 in First Appeal No. 292/1955. 
The present appeal. by special leave is 
directed against the judgment of the 
High Court. 


4, Since both the courts held 
that Dhanno Devi had title to the 
house and the defendants had none, 
learned counsel for the appellant did 
not, rightly, press the contention with 
regard to Dhanno Devi’s title to the 
property in suit. The only point press~ 
ed before us was with regard to limi- 
tation. 


5. The point of limitation ari- 
ses in this way. As already stated the 
suit had been instituted on January 2, 
1948 by an application for permission 
to sue as a pauper under Order 33 
C.P.C. If that date is regarded as the 
date on which the suit was properly 
instituted then there is no dispute that 
the plaintiffs suit is in time. But what 
happened was that on February 26, 
1949, before the question of pauperism 
was formally decided by the court, the 
plaintiffs pleader asked for three 
months time to pay the court fee on 
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the application by treating it as a 
plaint. The court granted this prayer 
and adjourned the case from time to 
time to enable her to pay the court 
fee. The last date so fixed was Julv 
15, 1949. On that day the plaintiff did 
not appear, nor did she pay the court 
fee and consequently on July 18, 1949 
the following Order was passed by the 
court: 


“Court fee still unpaid. The ap- 
plicant did not press his application to 
sue in forma pauperis but offered to 
pay court fee. He did not do so till 


now. 
ORDER 


The application to sue as a pauper is 
dismissed with costs.” 

On August 13, 1949 the plaintiff filed 
an application for restoration of the 
case under Order 9 Rule 9 C.P.C. After 
hearing the defendants the court pass- 
ed an order that the plaintiff should 
first pay the court fee and the costs 
of the defendants whereupon the ap- 
plication for restoration would be con- 
sidered. Accordingly on November 12, 
1949 the plaintiff paid the court fee 
and the defendant’s costs. By his order 
dated April 15, 1950 the learned Judge 
held that the plaintiff had sufficient 
cause for not paying the court fee in 
time and restored the proceeding to 
the file after setting aside the order 
referred to above. 


6. When the court fee was paid 
on the application ie. on November 
12, 1949, the suit would have been 
barred by time because, as already 
stated, the last date for filing the suit 
was January 2, 1948. It is contended 
on behalf of the appellant that on the 
application to sue as a pauper being 
dismissed on. January 18, 1949, there 
was no proceeding pending before the 
court thereafter and, therefore, the 
restoration of the proceeding and the 
payment of court fee were without 
authority of law and hence the suit 
was barred by limitation. Assuming, 
it was contended, that the court hed 
authority to treat the application to sue 
as a pauper as a plaint the application 
had been converted into a plaint on 
November 12, 1949 and on that date 
the suit would be barred by time. 

T. Section 26 of the Civil Pro- 
cedure Code provides how a suit is to 
be instituted in a Civil Court. Every 
suit, as stated in that section, shall be 


fo 
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instituted by the presentation of a 
plaint or in such other manner as may 
be prescribed. On January 2, 1948 the 
plaintiff had presented an application 
for permission to sue under Order 33 
C.P.C. It was not a suit instituted by 
the presentation of a plaint. But the 
suit was obviously instituted in a 
manner prescribed by Order 33. 


Rule 1 of Order 33 provides— 


“Subject to the following pro- 
visions any suit may be instituted by 
a pauper.” 

8. The manner of such institu- 
tion is provided in Rules 2 and 3 
which are as follows: 


“2. Every application for permis- 
sion to sue as a pauper shall contain 
the particulars required in regard to 
plaints in suits; aschedule of any mova- 
ble or immovable property belonging to 
the applicant, with the estimated value 
thereof, shall be annexed thereto; and 
it shall be signed and verified in the 
manner prescribed for the signing and 
verification of pleadings. 


3. Notwithstanding anything con- 
tained in these rules, the application 
shall be presented to the Court by the 
applicant in person, unless he is exem- 
pted from appearing in Court, in which 
case the application may be presented 
by an authorized agent who can ans- 
wer all material questions relating io 
the application, and who may be exa- 
mined in the same manner as the 
party represented by him might have 
been examined had such party attend- 
ed in person.” 

9. In short, according to Rr. 1, 
2 and 3 a suit by a pauper is institu- 
ted when the application for permis- 
sion to sue as a pauper containing the 
mecessary particulars of a plaint is 
presented to the Court by the appli- 
cant in person or by his authorized 
agent. In the present case it is not 
disputed that this was done on Janu- 
ary 2, 1948. 


10. There has been a conflict 
of judicial opinion on the question 
whether a suit could be held to have 
been instituted when a petition to sue 
as a pauper was presented. One view 
is that until permission is granted 
under Rule 7 of Order 33 there is no 
suit instituted. The other view is that 
since a suit under Section 26 may be 
instituted not merely by the presenta- 
tion ofaplaint but also in such man- 
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ner as may be prescribed, the presen- 
tation of the application by the pauper 


under Order 33 would amount to in- 
stitution of the suit. This latter view 
is accepted by this court in Vijay Pra- 
tap Singh v. Dukh Haran Nath Singh 
(1962) Supp (2) SCR 675=(AIR 1962 
SC 941). In that case Vijay Pratap 
singh filed a petition for leave to sue 
in forma pauperis for the declaration 
of his title to Ayodhya Raj. He claim- 
ed that on the death of the widows of 
Maharaja Man Singh, the estate devol- 
ved on his grandfather, Ganga Dutt, 
who diedin 1942. Theestate was thus 
ancestral property in the hands of Ram- 
jivan, the father of the plaintiff, who 
thus got interest in the same by rea- 
son of his birth. Ramjivan was made 
one of the defendants to the suit. The 
plaintiff's petition to sue as a pauper 
was rejected by the Subordinate Judge 
under Order 33, Rule 5 {d) on the 
ground that the allegations in the ap- 
plication did not show a cause of 
action. It is to be noted that the court 
had not decided the issue about his 
pauperism because that could be done 
only under Rule 7 (3) after trial of the 
issue under Rule 6. On such rejection 
Ramijivan — the father — applied to 
the court to be transposed as the peti- 
tioner but that application was also re~ 
jected. This court held that the re- 
jection of both these applications was 
improper because, in the first case, the 
court had to see under Rule 5 (d) whe~ 
ther the allegations made in the peti- 
tion showed a cause of action and the 
court had no power to enter upon a 
trial of the issues affecting the merits 
of the claim at that stage. As regards 
Ramiivan’s application for transposi- 
tion under Order 1 Rule 10 it 
was held that the application was 
wrongly rejected because such an 
application could have been legal- 
ly entertained by the court be- 
cause the suit had already been insti- 
tuted. It was pointed out that an ap- 
plication to sue in forma pauperis is 
but a method prescribed by the Code 
for institution of a suit without pay- 
ment of court fee and, therefore, the 
suit commences from the moment the 
application for permission to sue in 
forma pauperis, as required by O. 33 
of the Code, is presented. Dealing with 
the point the court observed at page 
685. 
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“We are also of the view that the 

High Court was in error in holding 
that by an. application to sue in forma 
pauperis, the applicant prays for relief 
personal to himself. An application to 
sue in forma pauperis, is but a method 
prescribed by the Code for institution 
of a suit by a pauper without payment 
of fee prescribed by the Court Fees 
Act. If the claim made by the appli- 
cant that he is a pauper is not esta- 
blished the application may fail. But 
there is nothing personal in such an 
application. The suit commences from 
the moment an application for per- 
mission to sue in forma pauperis as 
required by O. 33 of the Code of Civil 
Procedure is presented, and O. 1, R. 10, 
of the Code of Civil Procedure would 
be as much applicable in such a suit 
as in a suit in which court fee had 
been duly paid.” 
This court has, therefore, finally re- 
solved the conflict by declaring that 
the suit by a pauper or a person claim- 
ing to be a pauper must be regarded 
as instituted on the date of the pre- 
sentation of the application for per- 
mission to sue in forma pauperis as 
required by Rules 2 and 3 of Order 33 
Civil Procedure Code, 


11. As regards limitation for 
such a suit instituted by a pauper, the 
provisions of Rule 8 of Order 33 are 
relevant. That rule provides: 


“Where the application is granted 
it shall be numbered and registered, 
and shall be deemed to be the plaint 
in the suit, and the suit shall proceed 
in all other respects as a suit institu- 
ted in the ordinary manner, except 
that the plaintiff shall not be liable 
to pay any Court-fee (other than fees 
payable for service of process) in res- 
pect of any petition, appointment of 
a pleader or other proceeding connect- 
ed with the suit.” 

- 12. In view of this provision 
there is no dispute that when permis- 
sion to sue as a pauper is granted by 
the court under Rule 7 of that Order, 
the petition or application must be 
regarded as a plaint filed on the day 
when the application was presented to 
the court. 


13. There is, however, diver~ 
gence of opinion with regard to the 
legal position arising out of an order 
passed under Rule 7 (3) refusing to 


2512 S. C. [Prs. 13-15] Jugal Kishore v. Dhanno Devi (Palekar J.) 


allow the applicant to sue as a pauper. 
One view is that on such a refusal, the 
suit, which was already instituted, 
does not come to an end, because, the 
application by which the suit was com- 
menced is a composite document com- 
prising a plaint and a prayer to sue 
in forma pauperis and, therefore, 
when the latter alone is refused, the 
suit does not come automatically to an 
end. The proceedings can still con- 
tinue if court fee is paid on the ap- 
plication treated as a plaint, in which 
case the date for limitation would be 
the date on which the application was 
presented to the court. See, for exam- 
ple, Bhanu v. Dalmia and Co. AIR 
1959 Madh Pra 169. The other view 
is that when the application to sue as 
a pauper is refused, that puts an end 
to the application, which is not a com- 
posite document, and the court has 
no power thereafter to permit the de- 
funct application to be revised as a 
plaint by accepting court fee. See, 
for example, Chunna Mal v. Bhagwant 
Kishore, AIR 1936 All 584 (FB). How 
far this view can now be sustained 
after this court’s decision in (1962) 
Supp (2) SCR 675 = (AIR 1962 SC 
941) referred to above, is a matter 
which we are not called upon to decide 
in the present appeal. Nevertheless, it 
must be noted that there is almost a 
consensus of opinion that where, 
before the formal disposal of the ap- 
plication to sue as a pauper, the plain- 
tiff offers to pay the court-fee treat- 
ing the application as his plaint, or, 
the Court, agreeing to treat it as a 
plaint, enlarges the time for payment 
of the Court-fee the application must 
be regarded as a plaint instituted on 
the day when the application was pre- 
sented. See: Stuart Skinner v. William 
Orde, (1878-80) ILR 2 All 241 (PC), 
Devendar Kumar Bharti v. Mahanta 
Raghuraj Bharti, AIR 1955 All 154 
(FB). This proceeds on the view that 
the court has power to permit the 
application to sue in forma pauperis 
to be treated as a plaint and to extend 
the time, if necessary, for payment of 
court fee on the document, in view of 
the fact that it contains all the neces« 
sary particulars for the purpose of a 
plaint. 


14. In the appeal before us the 
plaintiff had offered to pay court fee 
on the application regarded as a plaint 
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and the court had agreed that this 
may be done. There is nothing in QO. 33 
Civil Procedure Code which prevents 
an applicant from telling the court 
that though he had prayed for per- 
mission to sue in forma pauperis, he 
is now in possession of funds and 
would like to pay the court fee on the 
application treating it as a plaint. 
Thereby, in effect, the applicant with- 
draws his prayer for permission to 
sue as a pauper and requests the court 
not to apply the provisions of Order 33 
to him. If the court agrees, and, gene- 
rally in practice the court does agree, 
to treat the application as a plaint, 
in view of the fact that it contains all 
the necessary particulars required in 
a plaint, there could be no objection 
to the suit being treated as one insti- 
tuted by the presentation of a plaint. 
In the present case, as already stated, 
even before the issue regarding pau-~ 
perism came for trial and decision the 
plaintiff offered to pay the requisite 
fee on the application treating it as a 
plaint and the court agreed to that 
course. The plaintiff prayed for three 
months time to pay the court fee by 
her application dated February 26, 
1949 and the court acceded to that 
request and adjourned the proceedings 
from time to time on several occasions. 
The plaintiff was finally granted time 
to pay the court fee until July 15, 
1959 but unfortunately the plaintiff 
did not attend the court on that day, 
nor was the court fee paid. Hence the 
court passed the Order dated July 18. 
1949 expressly saying that the appli- 
cation to sue as a pauper is dismissed 
with costs. 


15. Now the above Order dis- 
missing the application to sue as a 
pauper was, to say the least, otiose. 
The plaintiff had already withdrawn 
his prayer for permission to sue as a 
pauper and the court had agreed to 
the withdrawal of that prayer and to 
treat his application as a plaint. From 
that time onward the suit which had 
been properly instituted could only 
proceed on the basis that the suit was 
as good as a suit filed on a plaint. And 
in such a case it was open to the court 
under Section 149 C.P.C. to order the 
plaintiff to pay the deficit court fee 
and enlarge the period to pay such 
court fee. If the court fee is not paid. 
the only order that the court could 
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have passed was to reject the plaint 
under Order 7 Rule 11 (c) C.P.C. The 
rejection of a plaint is a decree and 
appealable as such. The question, 
therefore, is whether in this case there 
was any rejection of the plaint for 
non-payment of the deficit court fee. 
The actual order passed by the court 
on July 18, 1949 does not show that 
the plaint had been rejected. What the 
court did was to reject the plaintiffs 
application to sue as a pauper which 
was a redundant order because the 
prayer to sue as a pauper had been 
withdrawn much earlier and the ap- 
plication to sue as a pauper, as such, 
did not survive for being dismissed on 
July 18, 1949. In law, therefore, there 
was no rejection of the plaint in the 
suit and, therefore, the suit continued 
to remain on the file. While it continu- 
ed on the file the plaintiff applied to 
the court and paid the court fee as 
ordered. On the acceptance of the 
court fee, by the court, the document, 
namely, the plaint would by virtue of 
Section 149 C.P.C., have the same force 
snd effect as if such fee had been paid 
in the first instance viz. on the date 
it was presented to the court i.e. Janu- 
ary 2, 1948. In our view therefore, the 
suit must be regarded as properly fil- 
ed on January 2, 1948; and that being 
admittedly the last date on which the 
suit could have been legally filed to 
avoid the bar of limitation, the plea of 
limitation made on behalf of the de- 
fendants must fail. In the result the 
appeal fails and is dismissed with costs. 
Appeal dismissed. 
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Brief Note: — (A) Where a candi- 
date challenges the validity of an 
election on ground of corrupt practice 
and alleges inter alia on basis of in- 
formation received by him that some 
defeated candidates have committed 
corrupt practice, the mere fact that he 
has not disclosed the source of infor- 
mation does not entitle him to dis- 
pense with the requirement of implead- 
ing those candidates as parties to the 
petition. When allegations are based 
on information received, R. 94-A of 
the Conduct of Election Rules does not 
require that the source of information 
must be set out. Decision of Punj. & 
Haryana High Court, Affirmed. 

(Paras 6, 9, 10) 

Index Note: — (B) Representation 
of the People Act (1951), S. 82—Par- 
ties to election petition —- The issue 
that necessary parties are not implead- 
ed has to be tried as preliminary issue. 
(X-Ref: S. 86). AIR 1973 SC 2464, Rel. 
on. Decision of Punjab & Haryana 
High Court, Affirmed. (Para 10) 


Index Note: — (C) Representation 
of the People Act (1951), S. 82 (b) — 
The section does not violate Art. 14 of 
the Constitution. (X-Ref: Constitution 
of India, Art. 14). Decision of Punjab 
& Haryana High Court, Affirmed. 

(Para 14) 
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_ The Judgment of the Court was 
delivered by 


JAGANMOHAN REDDY, J.:— 
The appellant is a voter on the elec- 
toral roll of Karnal Assembly Consti- 
tuency. He challenged the election 
held on March 11, 1972, for the mem- 
bership of the Haryana Vidhan Sabha 
from Karnal Constituency. At that 
election 16 candidates filed their nomi- 
nations which were declared as valid 
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nominations. Out of these, eight candi- 
dates withdrew their candidature. The 
respondent and seven others were the 
contesting candidates. After the poll- 
ing on March 11, 1972, counting took 
place on March 12, 1972 and the res- 
pondent was declared elected having 
polled 17719 votes, the other candida- 
tes Shanti Devi polled 16857 votes, 
Balwan Singh 1602 votes, Piyare Lal 
1243 votes, Kali Ram 1203 votes, Kalu 
Ram 616 votes, Radhey Sham 542 
votes and Kashmira Singh 180 votes. 


2. The appellant filed a peti- 
tion on April 24, 1972, challenging the 
election of the respondent Ram Lal 
on the allegations, inter alia, that the 
respondent, his election agent and 
other persons with his consent, had 
committed various corrupt practices 
detailed in the petition as falling 
within the meaning of sub-ss. (1) to 
(7) of Section 123 of the Representa- 
tion of the People Act — hereinafter 
referred to as ‘the Act’. For the pur- 
poses of this appeal, the various al- 
legations made against the respondent 
in the election petition are not relevant. 
It is only necessary to state that cer- 
tain allegations of corrupt practices 
were made in paragraphs 11 & 12 of 
the petition against Piyare Lal, Kali 
Ram and Kalu Ram. The petition was 
verified by the appellant as required 
under the Rules. The appellant also 
filed an affidavit in which he stated 
that paragraphs 11 & 12 among other 
paragraphs were based on information 
received and were believed to be true. 
The respondent filed a written state- 
ment on September 25, 1972, contest- 
ing the allegations of various corrupt 
practices made by the appellant and 
further raised some preliminary ob- 
jections one of which was that the peti- 
tion was liable to be dismissed for 
non-compliance with the provisions of 
Section 82 of the Act inasmuch as the 
persons against whom allegations of 
corrupt practice have been made such 
as Piyare Lal, Kali Ram and Kalu Ram 
had not been joined as respondents to 
the petition. The appellant, however, 
averred in reply that Ram Lal res- 
pondent alone was required to 
be made a party and it was not 
necessary to implead any other 
candidate or candidates as the al- 
legations of corrupt practice were 


levelled against the successful candi- 


A.I. R. 


date and not against other candidates. 
The learned Judge who tried the peti- 
tion, after hearing the petitioner in 
person and the respondent's counsel, 
framed the following two issues: 


1. Whether it was necessary for 
the petitioner to implead Sarvashri Ram 
Piare, Piyare Lal, Kali Ram. Kalu 
Ram and Kashmira Singh as parties 
to the petition in view of the allega- 
tions in paras 9, 10, 11, 12 and 20 of 
the election petition? 

2. If Issue No. 1 is found in favour 
of the respondent, what is the effect of 
non-impleadment of those persons as 
respondents to the petition? 


3. It was conceded by the res- 
pondent’s counsel that there was no 
imputation of any corrupt practice 
against Shanti Devi, Balwan Singh and 
Radhey Sham and accordingly there 
was no necessity to implead them. It 
was, however, urged that Comrade 
Ram Piare and the remaining four 
candidates, namely, Piyare Lal, Kali 
Ram, Kalu Ram and Kashmira Singh, 
having been charged with committing 
corrupt practices set out in the afore- 
said paragraphs were necessary par- 
ties. The learned Judge held that Com- 
rade Ram Piare had withdrawn his 
candidature before the prescribed date, 
therefore, he was not a necessary party 
to the petition, nor was there any al- 
legation against him that he was pre~- 
vailed upon to withdraw by bribery, 
receipt of gratification or reward 
which would constitute a corrupt pra- 
ctice within the meaning of S. 123 of 
the Act. Even in respect of Kashmira 
Singh the allegation that he was per~ 
suaded to retire from the contest and 
sit silent in the election if he could 
not help the respondent could not 
amount to corrupt practice. The Court, 
however, came to the conclusion that 
the petitioner had in paragraphs 11 
and 12 of the petition made allega- 
tions of corrupt practices against Piy- 
are Lal, Kali Ram and Kalu Ram and 
in view of these allegations failure to 
implead them as parties to the peti- 
tion contravened the mandatory pro- 
visions of Section 82 of the Act. In 
this view the election petition was 
dismissed. Against this decision, the 
appellant has come up in appeal be- 
fore us. 

4, The petitioner who argued 
the appeal in person contends, inter 
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alia, firstly, that as the affidavit filed 
by him in support of the election peti- 
tion merely stated that the allegations 
contained in paragraphs 11 and 12 were 
based on information received and he 
had not stated what the sources of in- 
formation were, that part of the peti- 
tion in which the allegations of corrupt 
practices were made against Piyare 
Lal, Kali Ram and Kalu Ram cannot 
form the basis of a triable issue. Con- 
sequently the allegations against 
the respondent should have been en- 
quired into; secondly, that the learned 
Judge should have on the pleadings 
framed and tried all issues arising out 
of the petition and not merely issues 
confined to a preliminary point. Where 
issues of fact and law arise out of a 
petition it is contended that evidence 
should have been recorded and find- 
ings given in respect of all those 
issues; thirdly, the appellant submits 
that while S. 82 (a) is mandatory, Sec- 
tion 82 (b) is directory, as such the 
petition cannot be dismissed; fourthly, 
the allegations in paragraphs 11 & 12 
of the petition did not constitute cor- 
rupt practice inasmuch as the allega- 
tions only state that money was paid, 
but there was no express averment 
that it was accepted by the persons 
concerned; and lastly, it was contended 
that S. 82 (b) is violative of Art. 14 
ofthe Constitution in that it was harsh 
and would result in the dismissal of 
the petition in which allegations of 
corrupt practices were made against 
the successful respondent who com- 
mitted them, merely because proper 
allegations were not made against the 
persons who were not elected. 


5. In support of his first con- 
tention the appellant has referred to 
decisions rendered under Order VI 
Rule 15 and O. XTX Rule 2 of the 
Code of Civil Procedure. These deci- 
sions, in our view, have no relevance 
and do not support the submission of 
the appellant that in the affidavit in 
support of the petition if he has not 
stated the sources of information on 
which the several allegations in the 
petition are based, those allegations 
cannot be deemed to have been made. 
Order VI Rule 15 (2) states that the 
person verifying shall specify, by re- 
ference to numbered paragraphs of the 
pleadings, what he verifies on his 
knowledge and what he verifies upon 
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information received and believed to 
be true. This provision, as we shall 
presently show, is no different to 
that required to be stated on an affida~ 
vit by the proviso to S. 83 (1) read 
with R. 94A and Form 25 of the Con- 
duct of Election Rules, 1961. Order 
XIX Rule 2 has no relevance as that 
deals with evidence being given on 
affidavit and if either party insists 
the Court may order the deponent to 
attend for cross-examination. 

‘ At the outset it may be sta- 
ted that the provision for setting out 
the sources of information where the 
allegations have been verified as hav- 
ing been made on information and 
knowledge of the petitioner is not a 
requisite prescribed under R. 94-A of 
the Conduct of Election Rules, 1961, 
which are applicable to the filing of 
an election petition. Under sub-sec. (1) 
of 5. 83 an election petition has to con- 
tain a concise statement of the mate- 
rial facts on which the petitioner 
relies; it has to set forth full parti- 
culars of any corrupt practice that the 
petitioner alleges, including as full a 
Statement as possible of the names of 
the parties alleged to have committed 
such corrupt practice and the date 
and place of the commission of each 
such practice and shall be signed by 
the petitioner and verified in the man- 
ner laid down in the Code of Civil 
Procedure, 1908, for the verification of 
the pleadings, provided that where the 
petitioner alleges any corrupt practice, 
the petition shall also be accompanied 
by an affidavit in the prescribed form 
in support of the allegation of such 
corrupt practice and the particulars 
thereof. The affidavit in Form 25 pre- 
scribed under Rule 94-A is as follows: 

sl Eee the petitioner in the ac- 
companying election petition calling 
in question the election of Shri/Shri- 
mati...... ( respondent No. ...... in the 
said petition) make solemn affirmation 
on oath and say — 


(a) that the statements made in 
paragraphs......... of the accompanying 
election petition about the commission 
of the corrupt practice of*......... and 
the particulars of such corrupt prac- 
tice mentioned in paragraphs......... of 
the same petition and in paragraphs 
ESTP of the Schedule annexed there- 
to are true to my knowledge; 

(b) that the statements made in 
paragraphs..,......0£f the said petition 
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about the commission of the corrupt 


practice off......... sss weak the parti- 
culars of such ` corrupt practice 
given in  paragraphs................6 of 
the said petition and in paragraphs... 
ere of the Schedule annexed thereto 
are true to my information, 

c 

(d) 

(e) 


Signature of deponent 


Solemnly affirmed/sworn by Shri/ 
Shrimati...... abras tiS: day Of... 
Before me, 

Magistrate of the 
first class/Notary/ 
Commissioner of Oaths.” 
There is nothing in this form which 
requires the petitioner to state under 
clause (b) of Form 25 the source or 
sources of his information. The appel- 
lant has referred us to Order 11 R. 13 
of the Supreme Court Rules as also 
to Rule 12 (a) of the Punjab High 
Court Rules, in which when the de- 
ponent in the affidavit filed in sup- 
port of the petition states that he has 
made the allegations in the paragraph 
or paragraphs specified on informa- 
tion, he is required also to disclose the 
sources of information. But when 
there are specific Rules made under 
the Act which govern the election 
petitions, no other Rules are appli- 
cable. Nor is the disclosure of the 
source of information a requisite under 
Order VI, Rule 15 (2), C. P. C. On this 
ground alone the submission of the 
appellant can be rejected. But as he 
has cited several cases, a few of them 
may be examined to show that they 
do not help him. 


7. In Amulya Chandra v. 
Satish Chandra, AIR 1932 Cal 255 
what was considered was whether the 
affidavit in support of the petition 
under the Contempt of Courts Act, 
12 of 1926, disclosed the sources of in- 
formation in respect of the allegations 
made in the petition for contempt of 
Court. It was observed that in cases 
of this nature, as is well known, the 
practice of the Court was to enable 
the parties concerned to know what 
are the points they have got to 
answer in a charge of contempt 
and the practice has always been that 


*Here specify the name of the corrupt 
practice. 
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the opposite parties, namely, the par- 
ties charged with contempt cannot be 
called upon to answer to anything 


which is not set out specifically 
in the grounds used before the 
Courts at the time when the 


Rule was issued. Wasudeoraoji v. 
A. D. Mani, AIR 1951 Nag 26 
is also a case under the Contempt of 
Courts Act, 1926, and does not support 
the submission of the appellant. There 
is nothing in these decisions which 
State that the affidavit in support of 
an election petition should itself dis- 
close the sources of information. The 
election petition under S. 83 (1) (b) 
itself must contain all the particulars 
that are necessary and in the affida- 
vit in support of that petition the peti- 
tioner is required to say which of the 
allegations made in various paragraphs 
of the petition are true to his know- 
ledge and which of them are true to 
his information. If any sources of in- 
formation have not been set out and 
the respondent cannot answer them 
without particulars, he can always ap- 
ply for better particulars. If the peti- 
tion and the affidavit conform to the 
provisions of the Act and the Rules 
made thereunder, it cannot bẹ said 
that because the sources of informa- 
tion have not been given, the allega- 
tions made in the petition have to be 
ignored. 


8. The decision in Smt. Saho- 
drabai Rai v. Ram Singh Aharwar, 
AIR 1968 SC 1079 states nothing fur- 
ther than that under the Representa- 
tion of the People Act, details of cor- 
rupt practice or averments too com- 
pendious for being included in the 
election petition may be set out in the 
schedules or annexures to the election 
petition. The law requires that even 
though they are outside the election 
petition, they must be signed and veri- 
fied, but such annexures or schedules 
are then treated as integrated with the 
election petition and copies of them 
must be served on the respondents if 
the requirement regarding service of 
the election petition is to be wholly 
complied with. No doubt it was ob- 
served in this case that the trial of 
election petition has to follow as far 
as may be the provisions of the Code 
of Civil Procedure. But these observa- 
tions were made in respect of the need 
to furnish along with the plaint copies 
of all the documents filed with the 
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plaint when summoning the defen- 
dants. The Court observed that the 
plaintiff is required to file one copy 
of the documents and not as many 
copies as there are defendants in the 
case. It is clear that the documents 
which are filed withthe plaint have to 
be accompanied by one copy of the 
documents. This is because the copy 
is compared with the original and the 
copy is endorsed by the clerk of court 
and the document is sometimes return- 
ed to the party to be produced into 
Court later. The copy takes the place of 
the document concerned and is not to 
be sent out to the parties with the 
plaint. The election law does not pro- 
vide anything different. This case also 
does not assist the appellant. 


9. It is unnecessary for us to 
refer to other decisions which are not 
germane to the contentions urged be- 
fore us. In our view, there is no de- 
fect in the election petition.” There is 
no ‘force in the submission that be- 
cause the source of information had 
not been disclosed the allegations of 
corrupt practices made in the petition 
have to be ignored. It may also be 
pointed out that the logical result of 
the contention urged by the appellant 
that the affidavit is defective, if ac- 
cepted, would make the election peti- 
tion itself not maintainable for having 
filed a defective affidavit. On this 
ground itself the petition could be re- 
jected, but such is not the position in 
law and in our view the election peti- 
tion does not suffer from any defect 
on this score. 


10. The next submission of the 
appellant that all issues should have 
been framed and tried instead of only 
one issue on the preliminary point is 
equally without force. Section 82 (2) 
(82 (b)?) enjoins who the parties to 
the petition should be, and among 
those, apart from the returned candi- 
date whose election is challenged, any 
other candidate against whom any al- 
legations of corrupt practices are made 
in the petition should be joined. If 
this requirement is not fulfilled, sub- 
sec. (1) of Section 86 makes it manda- 
tory for the High Court to dismiss the 
election petition for non-compliance 
with the provisions of Section 82 of 
the Act. The contention of the 
appellant that while cl. (a) of S. 82 is 
mandatory, cl. (b) of that section is 
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only directory, is not tenable because 
reading S. 86 with S. 82 makes both 
cls. (a) and (b) of the latter section 
mandatory and non-compliance with 
the requirements thereof visits the 
petitioner with the penalty of having 
his petition dismissed. In view of these 
provisions, if is incumbent upon the 
High Court, where the allegation is 
that the requirements of Section 82 
are not complied with, to determine 
that issue as a preliminary issue. If 
the respondent has made out his case 
on that issue, the Court is left with na 
option but to dismiss the petition for 
non-compliance with the mandatory 
provisions of Section 82. This Court 
has held in Charan Lal Sahu v. Nand- 
kishore Bhatt, C. A. No. 2411 of 1972 
D/- 1-8-1973 = (reported in AIR 1973 
SC 2464) that non-compliance with the 
provisions of Section 117 of the Act 
which is one of the sections mentioned 
in sub-section (1) of Section 86 merits 
dismissal of the election petition. 


11. Before dealing with the 
third and fourth submissions, it is 
necessary to see what the allegations 
made by the petitioner in paragraphs 
11 and 12 are. The following are the 
allegations in respect of these para- 
graphs: 


“Ii. That through Sh. Sardha 
Ram, President, Municipal Karam-~ 
chari Dal, Karnal and Sh. Prithvi Raj 
President, Distt. Municipal Subordi- 
nate Employees Union, Karnal the 
respondent Sh. Ram Lal and Sh. Har- 
gobind Senior Vice-President, Munici- 
pal Committee, Karnal induced Sh. 
Piare Lal a caste brother of Mr. Sar- 
dha Ram to stand at the election for 
the Karnal Assembly Constituency for 
that deal Sh. Sardha Ram was pro- 
mised that he would not be dismissed 
again even if his appeal had been dis- 
missed by the learned Commissioner 
Ambala Division and Sh. Prithvi Raj 
would be given extension of his ser- 
vice. It was further promised by the 
respondent at the house of Sh. Piare 
Lal Ward No. 9, Jundle gate, Karnal 


‘that he would bear the entire election 


expenses of Sh. Piare Lal for the pur- 
pose and he was paid Rs. 3000/- for 
standing in the elections in advance as 
gift by the respondent on 10th Feb. 
1972. It was further agreed upon that 
the Jan Sangh workers would also 
work for Sh. Piare Lal. He was actual- 
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ly supplied workers and loudspeaker 
titted Rickshaw for propaganda work. 
So this inducement to Sh. Piare Lal to 
stand at the election is a corrupt prac- 
tice in the meaning of the Section 123 
(1) (A) (a) of the Representation of the 
People Act and election is void. 


12. That the respondent Sh. Ram 
Lal accompanied by his agents Sh. 
Sunder Lal Dhawan, Sh. Baldev Raj 
Anand and also Sh. Prithvi Raj Anand 
Officiating Health Officer, Municipal 
Committee, Karnal, went to the house 
of Sh. Kali Ram resident of Sadar 
Bazaar, Karnal and offered him Rupees 
2000/- as inducement to stand as 
candidate at the election, they further 
offered him that the entire election 
expenses and substantial workers 
would also be supplied by Sh. Ram 
Lal and his party as the Congress 
_hominee belonged -to Jat community of 
the Chief Minister of Jats always have 
been torturing the Harijans. Sh. Kali 
Ram on 10th Feb. 1972 took them to 
the house of Sh. Kalu Ram resident 
of Jawahar Market, Karnal where Sh. 
Kalia was sitting with hisfriends Sh. 
Ved Parkash and Sh. K. K. Marwaha 
-~ and after discussions Sh. Kalu said 

that the respondent everytime makes 
Sh. Piara Lal stand at the elections 
and why he did not come to him first 
as Sh. Piara Lal was not superior or 
more influential in Jhimars of Karnal. 
. Upon this it was settled that Sh. Kalu 
should also stand and for that purpose 
he wasalso paid Rs. 2000/- onthe spot 
and sowasSh. Kali Ram paid Rupees 
2000/-. Next dayi.e.on 11-2-1972 Sh. 
Kali Ram accompanied by Kalu filed 
their nomination papers and they both 
praised that they would not withdraw 
their candidature come what may and 
from next morning i.e. from 12-2-1972 
both of them were given loudspeaker 
fitted Rickshaw and workers for pro- 
paganda sake till 9th March, 1972. 
This gratification and offer to the per- 
sons to stand in elections and with 
promise on their part not to withdraw 
till end of elections is a corrupt prac- 
tice within the meaning of Section 123 
(1) (A) (a) (B). So election is void.” 
A perusal of the contents of paragraph- 
11 will show clearly that the respon- 
dent had promised Piare Lal at his 
house that he would bear the entire 
expenses and in furtherance of that 
promise had paid Rs. 3000/- for his 
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standing in the elections in advance as 
gift on February 10, 1972. This indu- 
cement to Piare Lal to stand at the 
election has been alleged as a corrupt 
practice within the meaning of S. 123 
(1) (A) (a) of the Act. Similarly al- 
legations in paragraph-12 are that the 
respondent offered to Kali Ram and 
Kalu Ram on February 10, 1972, 
Rs. 2000/- each to stand as candidates 
for elections and that on February 11, 
1972, Kali Ram accompanied by Kalu 
Ram filed their nomination papers. 
This gratification and offer to the per- 
sons to stand in elections so that they 
may later withdraw from the elections 
to help the respondent was a corrupt 
practice within the meaning of S. 123 
(1) (A) (a) (B). In our view, there can 
be no manner of doubt that the aver- 
ments in paragraphs 11 and 12 amount 
to allegations of corrupt practice. The 
argument of the appellant that there 
is nothing in paragraphs 11 and 12 
from which it can be gathered that 
Piare Lal, Kali Ram and Kalu Ram 
had accepted the gratification, when 
it is categorically stated that the 
amounts had been paid to the persons 
on the spot and that these amounts 
were paid to induce them to stand for 
the elections and in pursuance thereto 
such person or persons stood for the 
elections with the object of withdraw- 
ing subsequently after the nomination 
papers were held valid, appears to us 
to be specious. The case of Mohan 
Singh v. Bhanwarlal, AIR 1964 SC 
1366 cited by the petitioner has no 
application, because on the {facts of 
that case there was no express aver- 
ment that one of the candidates had 
withdrawn his candidature as a conse- 
quence of a promise made to him by 
the successful candidate that a job 
will be secured for him as such it was 
held that it did not disclose an allega- 
tion of corrupt practice. The High 
Court, in our view, was right in hold- 
ing that paragraphs 11 and 12 contain- 
ed allegations of corrupt practices al- 
leged to have been indulged in by the 
three persons named therein. Once an 
allegation of corrupt practice is made 
against the candidates who have offered 
themselves for the elections, sub-sec- 
tion (b) of Section 82 of the Act ap- 
plies, and the failure to implead the 


three persons named in the petition is 


fatal to the an of tbe peti-. 
tion. 
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12. The last contention that 
Section 82 (b) is violative of Art. 14 of 
the Constitution is equally far-fetch- 
ed. The provision that non-compliance 
with any of the provisions of S. 82 
makes it obligatory on the High Court 
to dismiss the petition cannot be said 
to be discriminatory, merely because 
substantial allegations against the res- 
pondent who had been successful at 
the elections cannot be tried for non- 
compliance with those requirements, if 
other unsuccessful candidates against 
whom corrupt practices are alleged 
are not made parties. A petition chal- 
lenging the election of a successful 
candidate is required to set out cer- 
tain particulars and to join certain 
persons as necessary parties to that 
petition, and if it omits to comply with 
any of the mandatory provisions of 
the Act the petition is liable to be dis- 
missed under S. 86 (1). The petition 
cannot be split up in a manner as to 
maintain it in respect of allegations 
of corrupt practices only against’ some 
persons and not against other persons 
who are required to be necessary par- 
ties. 


13. In any election, where a 
candidate challenges the validity of 
the election of a successful candidate, 
and further asks that he be declared 
duly elected, all contesting candidates 
must be made parties to the petition. 
The reason for this provision is obvi- 
ous, because other candidates who 
have contested have interest in the 
result of the election and may even 
challenge the petitioner’s prayer for 
his being declared duly elected. Where 
corrupt practice is alleged, the need 
for maintaining the purity of elections 
requires that where it appears to the 
Court that persons whether candidates 
or not have indulged in corrupt prac- 
tice, it should make an enquiry in res- 
pect of such corrupt practice which has 
been proved at the trial. This is evi- 
dent from Section 99 which requires 
that the Court at the time of making 
an order under Section 98 should also 
make an order, naming all persons 
who have, during the trial been pro- 
ved guilty of corrupt practices and 
also state the nature of those corrupt 
practices. Where any person against 
whom corrupt practice is alleged is a 
party he will naturally have sufficient 
opportunity to defend himself against 
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such allegation, but a person who is 
not a party and against whom corrupt 
practices have been proved at the trial, 
natural justice requires that he bd 
also afforded an opportunity to con- 
test that finding. In order to facilitate 
him to do so the proviso to clause (b) 
of sub-s. (1) of Section 99 requires the 
Court to give the person concerned 
notice to appear before the Court and 
to show cause why he should not be 
so named. If any person whether he 
be a candidate at the election or not, 
is found guilty of any corrupt prac- 
tice as provided in Section 123 he will 
incur a disqualification under S. 8-A 
for a period of six years from the date 
on which the order under S. 99 takes 
effect. If such are the consequences of 
being found guilty of corrupt practices 
in cases where a person is not made a 
party to the petition, and corrupt prac- 
tice against him is discovered during 
the trial, then a person who challen- 
ges an election, and with the know- 
ledge that other candidates have in- 
dulged in corrupt practices deliberate- 
ly omits to make them parties debar- 
ring them from any opportunity to de- 
fend themselves, he is visited with the 
penalty of having his petition dismiss- 
ed for noncompliance with the man- 
datory provisions of Section 82. The 
concept of fair trial requires that all 
candidates who are known to the peti- 
tioner to have indulged in corrupt 
practices should be made parties, and 
this isthe reason why S. 82 (b) has been 
enacted. Section 82 differs from the 
proviso to cl. (b) of sub-s. (1) of Sec- 
tion 99 in that the former contempla- 
tes joining of parties who are known 
te the petitioner at the time of filing 
his petition, whereas the latter deals 
with the cases which are discovered 
during the trial and which were not 
known to the petitioner at the time of 
filing the petition. 

14. Apart from ensuring the 
purity of elections, and finality in re- 
gard to all election matters, one other 
consideration seems tobe the expedi- 
tious disposal of election petitions. Be~« 
fore the amendment of S. 82 by Act 
27 of 1956 the unamended section, 
made it incumbent on a petitioner “to 
join as respondents to his petition all 
candidates who were duly nominated 
at the election other than himself, if 
he was so nominated.” The reason for 
the amendment of S. 82 has been 
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stated in the notes on clauses to the 
Amendment Bill No. 33 of 1955 to be 
that the section as it stands holds up 
the trial of an election petition because 
of the difficulty.in serving a notice on 
all those who have been nominated. It 
is further stated: ‘Naturally, it is only 
the returned candidate who takes any 
interest in contesting the election peti- 
tion. Moreover there is a provision in 
séction 90 which enables any other 


candidate to join as a respondent. It, 


is accordingly proposed in this clause 
that Section 82 should be revised so 
that it is necessary to join as respon- 
dents only those candidates who are in- 
terested prima facie in the outcome af 
the petition.” After the amendment 
the candidates under clause {b) of Sec- 
tion 82 are not impleaded merely be- 
cause they are necessary parties in an 
election petition in which a declara- 
tion is sought that the election of all 
or any of the candidate would be void, 


but are impleaded as parties because! 


there are allegations of corrupt prac- 
tices against them in the election peti- 
tion. Where action is taken under 
section 90 an order under Section 93 
of the Act dismissing the election peti- 
tion or declaring the election of all or 
any of the returned candidates to be 
void and/or declaring the petitioner 
or any other candidate to have been 
duly elected, would delay the disposal 
of the election petition, because notices 
will have to be given to all the per- 
sons named under the proviso to sub- 
clause (ii) of clause (a) of sub-s. (1) 
of S. 99. The provisions of S. 82 (b) 
would avoid any such delay as they 
make it obligatory for a person filing 
an election petition when he makes an 
allegation of corrupt practice against 
any candidate to make him a party on 
pain of the petition being dismissed 
under Section 86 (1) if he omits to do 
so. It may also be pointed out that a 
person who ofiers himself to stand as 
candidate at an election holds out to 
the voters that if elected he will truly 
and effectively represent them in the 
Assembly to which he is elected. The 
voters of the Constituencies equally ex- 
pect from their candidates who havea 
offered themselves at the election a 
high degree of integrity and honesty, 
and ifthere are allegations in an elec- 
tion petition that any ofthe candidates 
have indulged in corrupt practices, it 


would be in consonance with the puri- 
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ty of elections that they should be 
made parties and the allegations of 
corrupt practices enquired into after 
giving them an opportunity to meet 
those allegations. Under Section 90 
though it is not required that those 
against whom corrupt practices have 
been proved should be made parties, 
yet they are required to be named for 
the purposes of being debarred from 
Offering themselves as candidates in 
future. This then is the rationale 
underlying the mandatory reauire- 
ments of S. 82 (b). In any view of the 
matter, Art. 14 has no application, be- 
cause the object of S. 82is one and indi- 
visible in that it is incumbent on any 
person coming to Court to challenge an 
election to come with clean hands and 
not attempt to prevent a full and com- 
plete enquiry or perhaps dictated by 
his own interests to thwart fair trial 
by picking and choosing the parties to 
the petition. 

15. As none of the contentions 
urged by the appellant has any vali- 
dity, this appeal is dismissed with 


costs. 
Appeal dismissed. 
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The State of U.P., Appellant v. 
vera Ahmad and another, Respon- 
ents. 


Civil Appeal No. 1718 of 1967, D/- 
8-8-1973. 

Index Note: — (A) Government 
Grants Act (1895), S. 3—-Lease of land 
for erecting a temporary rice mill 
held was not a Government Grant. 


Brief Note: — (A) The mere fact 
that the State is the lessor will not by 
itself make it a Government grant 
within the meaning of the Act. Thus, 
a lease of land for erecting a tempo- 
rary rice mill cannot be held to be a 
Government grant if there is no evi- 
dence in the character of the land or 
in the making of the lease or in the 
content of the lease to support the 
plea that it was a Government grant. 
ATR 1935 Cal 746 and AIR 1938 Cal 
221, Referred to. (Para 13) 
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Index Note: — (B) Government 
Grants Act (1895), S. 2—Construction 
of grant — S. 116 T.P. Act is applica- 
ble. (X-Ref: S. 3; T.P. Act (1882), Sec- 
tion 116). 

Brief Note: — (B) The effect of 
S. 2 is that in the construction of an 
instrument governed by the Act the 
court must construe irrespective of the 
provisions of the T.P. Act. It does not 
mean that all the provisions ofthe T.P. 
Act are inapplicable. Thus the court 
can come to a finding that after the 
determination of the lease the lessee 
was holding over within the meaning 
of S. 116 T.P. Act and on that basis 
determine the rent for that period. 

(Para 15) 

Cases Referred: Chronological Paras 
AIR 1958 All 8791958 All LJ 
42.7, Lala Kishun Chand v. Sheo 


Dutta 

‘AIR, 1938 Cal 211=ILR (1938) 1 
Cal 626, Jnanendra Nath Nanda 
v. Jadu Nath Banerjee 

‘AIR 1935 Cal 746=ILR 63 Cal. 
523, Secy. of State for India in 
Council v. Lal Mohan Chaudhuri 12 


The Judgment of the Court was 
delivered by 


RAY, C. Ju— This is an appeal by 
special leave from the judgment dated 
93 October, 1964 of the Allahabad! 
High Court. 

2. The High Court reversed 
the decree for Rs. 11,000/- and passed 
a decree for a sum of Rs. 3,000/- with 
proportionate costs in favour of the 
appellant State. 


3: The appellant is the proprie- 
tor of the reserved forest in Uttar 
Pradesh. The respondent took lease 
from the appellant of a plot of land at 
Chandan Chowki, Sonaripur Range in 
the North Kheri Forest Division at an 
annual rent of Rs. 1,000/-. 


Å. The High Court found these 
Facts. The appellant had granted a 
lease to the respondent for one year 
from 18 March, 1947 at an annual rent 
of Rs. 100/-. The lease was renewed 
the following year on 10 June, 1948 
with effect from 18 March, 1948 for 
one year. The lease was renewed again 
fin 1949 for one year. The lease expir- 
ed on 18 March, 1950. After the ter- 
mination of the lease in March, 1949 
the respondent continued to be in pos- 
session of the land and agreed to abide 
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by the terms to be fixed by the appel- 
lant. Under the terms fixed by the ap- 
pellant the respondent was required to 
pay Rs. 1,000/- as annual rent for the 
a a of the land till 15 July, 


5. The respondent remained in 
possession of the leased property after 
the determination of the lease on 15 
July, 1950. The appellant allowed the 
respondent to be in occupation for 
three years beyond 15 July, 1950. The 
respondent did not agree to give any 
undertaking after 15 July, 1950 as in 
the year 1949 to agree to abide by the 
decision of the Government. The ap- 
pellant was on the one hand anxious 
to charge as high rent as possible and 
the respondent on the other was will- 
ing to pay reasonable rent. On 27 Au~ 
gust, 1951 the Forest Officer of the 
appellant wrote to the respondent for 
discussion regarding the rent for the 
year 1950-51. There is no evidence as 
to whether there was any such dis- 
cussion. There is however a let- 
ter of the appellant dated 4 Decem- 
ber, 1951 to the respondent where the 
respondent was asked to pay Rs. 3000/- 
for the year 1950-51 and if the respon- 
dent did not agree to pay the amount 
the rent would be reduced to Rupees 
1800/- but the mill would not be al- 
lowed to have the lease in future in 
any circumstance. The respondent was 
allowed to continue in occupation of 
the land without any agreement as to 
the amount of rent payable for the 
year 1950-51. On 29 October, 1952 the 
Conservator of Forests on part of the 
appellant sent a notice to the respon- 
dent that the appellant offered to al- 
low the respondent to run the mill be- 
yond 15 July, 1950 for three years 
provided the respondent paid Rs. 3000/- 
per annum and for one year only in 
case the respondent was prepared to 
pay Rs. 1800/- with the further con- 
dition that the lease would not be re- 
newed. The notice further stated that 
since the respondent had not executed 
any lease incorporating the terms the 
respondent was a mere licensee. The 
respondent was asked to remove the 
plant within one month of the date of 
receipt of the notice and to pay Rupees 
6000/- as damages for use and occupa- 
tion. If the respondent -did not do so 
the appellant gave notice of filing a 
suit for recovery of damages at the 
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rate of Rs. 5000/- per annum for 
future use and occupation. 

6. On the facts found by the 
High Court, the High Court concluded 
that the respondent continued in oc- 
cupation with the consent of the ap- 
pellant without any agreement as to 
the amount of rent or without any 
undertaking that the respondent would 
pay the rent fixed by the appellant. 
The appellant, therefore, after the de- 
termination of the lease on 15 July, 
1950 assented to the respondent con- 
tinuing in possession. ‘The lease was 
for industrial purposes. Under the 
terms of Section 106 of the Transfer 
of Property Act such lease is from 
year to year. Therefore, there being 
no agreement to the contrary the con- 
tinuance by the respondent in posses- 
sion of the leased premises amounted 
to renewal of the lease from 16 July, 
1950 as a lease from year to year. Ii 
would be a lease terminable by six 
months notice expiring with the end 
of the year of the tenancy. There was 
no such notice expiring with the end 
of a year of tenancy in 1952. The re- 
newed tenancy therefore continued 
and was not terminated. 


fs With regard to the amount 
of rent payable the provisions of Sec- 
tion 116 of the Transfer of Property 
Act’ indicate that the renewal of the 
lease would mean that the terms and 
conditions would be the same as of 
the previous lease. The High Court, 
therefore, correctly found that in the 
absence of any agreement to pay 
Rs. 3000/- as annual rent or in the 
absence of any agreement and under- 
taking that the respondent would ac- 
cept the amount fixed by the appel- 
lant as the rent, the appellant was not 
entitled to anything more than Rupees 
1000/- a year which was the amount 
of rent for the year 1949 to 1950. 


8. With regard to the claim of 
the State for Rs. 5000/- for the year 
1952-53 as damages for use and oc- 
cupation the High Court found that 
the respondent was holding over, and, 
therefore, the renewal of the lease 
would be on the same terms and con- 
ditions. 

9. The High Court, therefore, 
allowed the State Rs. 3000/- at the 
rate of Rs. 1000/- for each year for 
three years 1950-51, 1951-52 and 1952- 
53. 


ALR. 


10. On behalf of the appellant 
it was contended that the provisions of 
the Transfer of Property Act did not 
apply and therefore the respon= 
dent could not hold over within 
the meaning of Section 116 of 
the Transfer of Property Act. The 
State relied on the Government 
Grants Act. Section 2 of the Gov- 
ernment Grants Act enacts that 
nothing in the Transfer of Property 
Act shall apply to any grant or other 
transfer of land or of any interest 
therein in favour of any person, but 
every such grant and transfer shall be 
construed and take effect as if the said 
Act had not been passed. 


11. An example of a Govern- 
ment grant within the meaning of the 
Government Grants Act occurs in the 
decision in Jnanendra Nath Nanda v. 
Jadu Nath Banerji, ILR (1938) 1 Cal 
626 = (AIR 1938 Cal 211). Two leases 
of two lots were granted by the Sun- 
derban Commissioner on behalf of the 
Secretary of State. The lands compris- 
ed in the lots were waste lands of the 
Government. The waste lands of the 
Sunderbans were not the property of 
any subject. The Sunderbans were a 
vast impenetrable forest. It was the 
property of the East India Company. 
It later on vested in the Crown in 
those days by virtue of an Imperial 
statute. The history of the legislation 
showed that grants of Sunderbans 
lands which were vested in the Crown 
at that time were Crown Grants within 
the meaning of the Crown Grants Act 
as it then stood. 


12. On the other hand, there is 
an illustration of what is not a Gov- 
ernment grant within the meaning of 
the Government Grants Act. The deci- 
sion in Secretary of State for India in 
Council v. Lal Mohan Chaudhuri, ILR 
63 Cal 523 = (AIR 1935 Cal 746) fur- 
nishes that illustration. The Govern- 
ment in that case granted lease in res~ 
pect of Khas Mahal lands. The lease 
of Khas Mahal was held not to fall 
within the category of grants as con- 
Poppies in the then Crown Grants 

ct. 


13. The Tease in the present 
case was for the purpose of erecting a 
temporary rice mill and for no other 
purpose. The mere fact that the State 
is the lessor will not by itself make 
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it a Government grant within the 
meaning of the Government Grants 
Act. There is no evidence in the pre- 
sent case in the character of the land 
or in the making of the lease or in the 
content of the lease to support the 
plea on behalf of the State that it was 
a grant within the meaning of the 
Government Grants Act. 


14. The High Court in the pre- 
sent case relied on a Bench decision of 
that Court. That is the case of Lala 
Kishun Chand v. Sheo Dutta, AIR 
1958 All 879. The land in that case be- 
longed to the Government and was 
nazul. The management thereof vest- 
ed in the notified area of the Bindi 
Board. The land was taken on lease 
by the defendant for a period of 11/2 
years in the first instance and there- 
after for 41/2 years. After the expiry 
of the lease the defendant was permit- 
ted by the Board to continue in oc- 
cupation as tenant and the rent used 
to be realised from him. In the mean- 
time, the plaintiff obtained a Iease in 
regard to the land from the Commis- 
sioner. The plaintiff could not get pos- 
session. The plaintiff filed a suit in 
the city civil court. The learned single 
Judge of the High Court affirmed the 
decision of the courts below that the 
defendant was a trespasser and the 
defendant’s right as a lessee came to 
an end at the expiry of the lease in 
1909. (sic) The High Court on appeal 
held that the Iessee remained in pos- 
session after the termination of the lease 
and therefore there was holding over 
within the meaning of Section 116 of 
the Transfer of Property Act. The con- 
tention which was advanced that Sec- 
tion 2 of the Government Grants Act 
rendered the provisions of the Trans- 
fer of Property Act inapplicable was 
not accepted. The High Court correct- 
Iy held that when the court is called 
upon to construe an instrument grant- 
ing land by the Government it shall 
construe irrespective of the provisions 
of the Transfer of Property Act. The 
provisions of Section 116 of the Trans- 
fer of Property Act were correctly 
held by the High Court to be opera- 
tive in that case. 


15. In the present case the 
High Court correctly found on the 
facts that the respondent after the de- 
termination of the lease held over. 
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Even if the Government Grants Act 
applied Section 116 of the Transfer 
of Property Act was not rendered in- 
applicaþle. The effect of Section 2 of 
the Government Grants Act is that 
in the construction of an instrument 
governed by the Government Grants 
Act the court shall construe such grant 
irrespective of the provisions of the 
Transfer of Property Act. It does not 
mean that all the provisions of the 
Transfer of Property Act are inappli- 
cable. To illustrate, in the case ofa 
grant under the Government Grants 
Act Section 14 of the Transfer of Pro- 
perty Act will not apply because Sec- 
tion 14 which provides what is known 
as the rule against perpetuity will not 
apply by reason of the provisions in 
the Government Grants Act. The grant 
shall be construed to take effect as if 
the Transfer of Property Act does not 
apply. 


16. Section 3 of the Govern- 
ment Grants Act declares the unfetter- 
ed discretion of the Government to 
impose such conditions and limitations 
as it thinks fit, no matter what the 
general law of the land be. The mean- 
ing of Sections 2 and 3 of the Gov- 
ernment Grants Act is that the scope of 
that Act is not limited to affecting the 
provisions of the Transfer of Property 
Act only. The Government has unfet- 
fered discretion to impose any condi- 
tions, limitations, or restrictions in its 
grants, and the right, privileges and 
obligations of the grantee would be 
regulated according to the terms of 
the grant, notwithstanding any provi- 
sions of any statutory or common law. 


O r For these reasons the 
decree of the High Court thatthe res- 
pondent held over within the mean- 
ing of Section 116 of the Transfer of 
Property Act is upheld. The appeal is 
dismissed with costs. 


Appeal dismissed. 
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(From: Calcutta) 


‘K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 


Commissioner of Income Tax, 
West Bengal O, Calcutta, Appellant v. 
M/s. Naga Hillis Tea Co. Ltd., Respon- 
dent. 

Civil Appeal No. 496 (NT) of 1970, 
D/- 8-2-1973. 

Index Noter — (A) Finance Act 
(1959), Sch. 1 para D proviso 2 Ci. (3) 
(a)—Unabsorbed reduction in rebate for 
the year 1957-58 — Cannot be set off 
against rebate available for assessment 
year 1959-60. 

Brief Note: — (A) The provision 
of cl. (1) (a) of proviso 2 of para D of 
Sch. 1 does not provide for carry over 
of any unabsorbed rebate from year 
to year. All that provision provides 
for is that if there is any unabsorbed 
reduction of rebate in the assessment 
year 1958-59, then that can be taken 
into consideration while allowing re- 
bate in the assessment year 1959-60. 
The provision does not invest a power 
in the Revenue to take into considera- 
tion any unabsorbed reduction in re- 
bate for any year prior to 1958-59. 
(1971) 80 ITR 408 (Cal) Approved. 
Decision of Calcutta High Court affirm- 
ed. (Para 6) 

Index Note: — (B) Interpretation 
of Statutes — If a provision of a tax- 
ing statute can be reasonably inter- 
preted. in two ways, that interpreta- 
tion which is favourable to the asses- 
sees, has got to be accepted. (Para 6) 
Cases Referred: Chronological Paras 
(1971) 80 ITR 408 (Cal), Commr. 

of W. Bengal v. Deoria Sugar 
Mills Ltd. 
_ The Judgment of the Court was 
delivered by 


HEGDE, J.:— This appeal by cer- 
tificate arises from the decision of the 
Calcutta High Court in a reference 
under Section 66 (1) of the Indian 
Income-tax Act 1922 (to be hereinafter 
referred to as the ‘Act’). The question 
referred to the High Court for its opi- 
nion reads: 

“Whether, on the facts and in the 
circumstances of the case, the Tribu- 
nal was right in holding that the as- 
sessee, having not been assessed to 
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super-tax for the assessment year 
1958-59, the unabsorbed reduction in 
rebate under clause (i) (a) of the se- 
cond proviso to Paragraph D of Part 
II of the First Schedule to the Finance 
Act, 1957, could not be set off against 
the rebate available to the assessee 
under the Finance Act, 1959, and that 
accordingly the Income-tax Officer 
was not justified in reducing the re- 
bate of Rs. 16,114/- available to the 
ae for the assessment year 1959- 
939 


Zo Following its earlier decision 
in Commr. of Income Tax, West Ben- 
gal v. Deoria Sugar Mills Ltd. (1971) 
80 ITR 408 (Cal), the High Court ans- 
wered that question in favour of the 
assessee. Aggrieved by that decision 
the Commissioner of Income Tax for 
West Bengal has brought this appeal. 


3. The facts material for the 
purpose of deciding this question as 
could be gathered from the case stated 
by the Tribunal may now be set out. 
The assessment year with which we 
are concerned in this case is 1959-60; 
the relevant accounting year being the 
calendar year 1958. The assessee is a 
Tea Company. For the assessment 
year 1959-60 it was assessed to a total 
income of Rs. 55,257/-. The Corpora- 
tion tax payable by the assessee on 
that amount was computed at Rupees 
26,357/-. On that a rebate of Rupees 
16,114/- was allowed under the provi- 
sions of the Finance Act 1959. There- 
after that rebate was withdrawn by 
the Income Tax Officer on the ground 
that there was an unabsorbed reduc- 
tion of rebate amounting to Rs. 27,144/- 
in the assessment year 1957-58. While 
making assessment for the assessment 
year 1959-60 the Income Tax Officer 
reduced the rebate to nil by taking 
into consideration the unabsorbed re- 
duction of rebate in the assessment 
year 1957-58. At this stage it may 
be noted that in the assessee’s assess~ 
ment for the assessment year 1958-59 
the loss of Rs. 73,920/- was determin- 
ed and no corporation tax was levied: 
for that year. 


4, It was contended before the 
Income-tax Officer that the unabsor~ 
bed reduction in rebate for the year 
1957-58 could only be carried forward 
and set off against the rebate for the 
assessment year 1958-59 under the 
provision of the Finance Act, 1958, and 
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as there was no rebate available for 
the assessment year 1958-59, the un- 
absorbed reduction in rebate exhaus- 
ted itself and could not be further set 
off against the rebate available for the 
assessment year 1959-60. This con- 
tention was rejected by the Income- 
tax Officer. In appeal, the Appellate 
Assistant Commissioner confirmed the 
decision of the Income-tax Officer but 
on a further appeal being taken to the 
Tribunal, the Tribunal accepted the 
contention of the assessee and there- 
after, at the instance of the Commis- 
sioner, the question formulated above 
was referred to the High Court. As 
mentioned earlier, the High Court has 
answered that question in favour of 
the assessee. 


5. We may now read the rele- 
vant provisions of the Finance Act, 
1959. They are found in Paragraph D 
of Part II of the First Schedule to the 
Finance Act, 1959 and are as under: 

“In the case of the Life Insurance 
Corporation of India established under 
the Life Insurance Corporation Act, 
1956 (XXXI of 1956), — 

RATE OF SUPER-TAX 


On the whole of its pro- ... 11% 
fits and gains from life insu- 
rance business. 
In the case of every otber 
company, — 
RATE OF SUPER-TAX 
On the whole of the total ... 50% 


income 
Provided that, — 


(i) a rebate at the rate of 40 per 
cent on so much of the total income as 
consists of dividends from a subsidiary 
Indian company and a rebate at the 
rate of 35 per cent on the balance of 
the total income shall be allowed in 
the case of any company which — 

(a) in respect of its profits liable 
to tax under the Income-tax Act for 
the! year ending on the 3ist day of 
March, 1960, has made the prescribed 
_ arrangement for the declaration and 


payment within India of the dividends 


payable out of such profits and for 
the deduction of super-tax from divi- 
dends in accordance with the provi- 
sions of sub-section (3-D) of Section 18 
of that Act; and 

(b) is such a company as Ís re- 
ferred to in sub-section (9) of Section 
23-A of the Income-tax Act with a 
total income not exceeding Rs. 25,000; 
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(ii) a rebate at the rate of 40 per 
cent on so much of the total income 
as consists of dividends from a sub- 
sidiary Indian company and a rebate 
at the rate of 30% on the balance of 
the total income shall be allowed in 
the case of any company which satis- 
fied condition (a) but not condition (b) 
of the preceding clause; 


(iii) a rebate at the rate of 40% 
on so much of the total income as con- 
sists of dividends from a subsidiary 
Indian company and a rebate at the 
rate of 20% onthe balance of the total 
income shall be allowed in the case of 
any company not entitled to a rebate 
under either of the preceding clauses: 
Provided further that, — 


(i) the amount of the rebate under 
clause (i) or clause (ii) shall be redu- 
ced by the sum, if any, equal to the 
amount or the aggregate of the 
amounts, as the case may be, comput- 
ed as hereunder: 


(a) on that part of the aggregate 
of the sums arrived at in accordance 
with clause (i) of the second proviso 
to paragraph D of Part II of the First 
Schedule to the Finance Act, 1958 (XI 
of 1958), as has not been deemed to 
have been taken into account, in ac- 
cordance with clause (ii) of the said 
proviso, for the purpose of reducing 
the rebate mentioned in clause (i) of 
the A proviso- to nil; 

D) aseweodvanes 


6. At the outset we may men- 
tion that the provision of law is ex- 
tremely confusing. It required more 
than one reading on our part to under- 
stand what it means. One thing 
is clear from the provision, namely it 
does not provide for carryover of any 
unabsorbed rebate from year to year. 
Mr. Ramachandran contended that 
when the Finance Act says “on that 
part of the aggregate of the sums ar- 
rived at in accordance with clause (i) 
of the second proviso to Paragraph D 
of Part II of the First Schedule to the 
Finance Act 1958 (Act XI of 1958) as 
has not been deemed to have been 
taken into account, in accordance with 
clause (ii) of the said proviso, for the 
purpose of reducing the rebate men- 
tioned in clause (i) of the said proviso 
to nil”, it means that the unabsorbed 
reduction of rebate can be carried for- 
ward until it is reduced to nil. We 
are unable to accept this contention as 
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correct. In our opinion, all that pro- 
vision provides for is that if there is 
any unabsorbed reduction of rebate in 
the assessment year 1953-59, then that 
can be taken into consideration while 
allowing rebate in the assessment year 
1959-60. We are unable to read into 
the provision in question a power toa 
the Revenue to take into consideration 
any unabsorbed reduction in rebate 
for any year prior to 1958-59. That is 
the view taken by the Calcutta High 
Court in the case mentioned earlier. 
The Calcutta High Court opined in 
that case that the second proviso to 
Paragraph D of Part IE of the First 
Schedule to the Finance Act, 1959 pro- 
vides that the amount of rebate to be 
allowed under clauses (i) and (ii) of 
the first proviso thereto has to þe re- 
duced to the sum, if any, equal to the 
amount or the aggregate of the amount, 
as the case may be, computed in the 
manner set out in the second proviso. 
It further observed: 


“Now, clause (i) (a) of the second 
proviso refers to the aggregate of the 
sums arrived at in accordance with 
clause (i) of the second proviso to 
Paragraph D of Part II of the First 
Schedule to the Finance Act of 1958. 
The aforesaid proviso in 1958 Act, 
therefore, can apply only when there 
was a total income in terms of 1958 
Act and certain reduction from that 
total income remained unabsorbed in 
1958. Ifa particular assessee had suf- 
fered loss in 1958, there was no income 
to which a rate of super-tax prescribed 
in the 1958 Act could be applied and 
if no rate of super-tax was applicable, 
there was no question of rebate or 
reduction in rebate to be allowed 
under the 1958 Act.” We are in entire 
agreement with the view expressed 
therein. At any rate the view taken 
by the High Court appears to be a 
reasonable view. If a provision of a 
Taxing Statute can be reasonably in- 
terpreted in two ways, that interpreta- 
tion which is favourable to the asses- 
see, has got to be accepted. This is a 
well accepted view of law. 


_ T7. In the result this appeal 
fails and the same is dismissed with 


Appeal dismissed. 
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M/s. Kelvinator of India Ltd., Ap- 
pellant v. State of Haryana, Respon- 
dent. 

Civil Appeal No. 
1972, D/- 23-8-1973. 


Index Note: — (A) Central Sales 
Tax Act (1956) Ss. 2 (g), 3 {a)and6 — 
Inter-state sale — Essentials —- Agree- 
ments for distribution and sale of re- 
frigerators manufactured by register- 
ed dealer — Nature of — Held mere- 
ly distribution agreements and not 
contracts of sale —— Inter-state move- 
ment of goods preceding contracts of 
sale — Sales not liable to tax under 
S. 6. 


Brief Note: — (A) A sale in the 
course of Inter-state trade has three 
essentials (i) there must be a sale, (ii) 
the goods must actually be moved 
from one State to another, and (iii) the 
sale and movement of the goods must 
be part of the same transaction. Sec- 
tion 3 (a) of the Act clearly shows that 
the movement of goods from one State 
to another must be under the contract 
of sale. A movement of goods which 
takes place independently of a contract 
of sale would not fall within the ambit 
of the above clause. If there was no 
contract of sale preceding the move- 
ment of goods, the movement can 
obviously be not ascribed to a contract 
of sale nor can it be said that the sale 
has occasioned the movement of goods 
from one state to the other. AIR 1961 
SC 65 and AIR 1964 SC 1752 and AIR 
1970 SC 1281, Rel. on. (Paras 9, 10) 


In deciding the question whether 
the transactions between the parties 
constituted sales in the course of inter- 
State trade or commerce, the court 
should look not merely at the distri- 
bution agreements; regard should be 
had of the entire course of dealings 
between the parties. (Para 14) 


There is nothing illegal or imper- 
missible to a party so arranging its 
affairs that the liability to pay tax 
would not be attracted or that the 
brunt of taxation would be reduced to 
the minimum. (Para 15) 
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The appellant company had a fac- 
tory at Faridabad in Haryana. It was 
registered dealer under the Central 
Sales Tax Act 1956 and the Punjab 
General Sales Tax Act 1948 and had 
its registered office, godowns and 
Sales Office in Delhi. In 1965 the ap- 
pellant entered into distribution agree- 
ments with each of the three distri- 
butor companies for distribution and 
sale of refrigerators bearing trade 
marks ‘Kelvinator’ ‘Leonard’ and 
‘Gem’ manufactured by it at its fac~ 
tory. The price of the refrigerators 
was to bé fixed as mutually agreed up- 
on from time to time and the property 
in the goods passed at Delhi after deli- 
very. The purchase orders were pla- 
ced by the distributors after the goods 
reached the head office at Delhi after 
payment of the excise and octroi duty 
by the appellant. The price of the 
goods was also paid to the appellant 
at its Delhi office. 


Held on the terms of the agree- 
ments, and facts and circumstances of 
the case that the three agreements be- 
tween the appellant and the distribu- 
tors were merely agreements for the 
distribution of the goods within the 
frame work laid down therein and 
were not agreements of sale between 
the parties. There was no movement 
of the goods from Faridabad to Delhi 
under a contract of sale and as such 
the transactions between them did not 
constitute sales in the course of inter- 
state trade or commerce, attracting the 
liability to pay tax under S. 6 read 
with S 3 (a). Judgment of High Court 
of Punjab and Haryana Reversed. AIR 
1961 SC 65, Rel. on. (Paras 12, 14, 

15, 16 and 21) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1281 = (1970) 3 
SCR 862, Tata Engineering & 
Locomotive Co. Ltd. v. Asst. 
Commr. of Commercial Taxes 9, 20 
AIR 1964 SC 1752 = (1964) 7 
SCR 706, Ben Goru Nilgiri 
Plantations Co. Conoor v. Sales 
Tax Officer, Special Circle, 
Ernakulam 
AIR 1961 SC 65 = (1961) 1 SCR 
379, Tata Iron and Steel Co. 
Lid. v. S. R. Sarkar 9 


_ The Judgment of the Court was 
delivered by 

KHANNA, J.:— This appeal by 
Special Leave by M/s. Kelvinator of 


India Ltd. is directed against the judg- 
ment of Punjab & Haryana High Court 
whereby that court answered the fol- 
lowing question referred to it by the 
Sales Tax Tribunal Haryana in favour 
of the department and against the ap- 
pellant: ' 
“Whether on the facts and circum- 
stances of the case, the agreement be- 
tween M/s. Kelvinator of India (As- 
sessee), M/s. Spencer & Co. Lid., Mes- 
srs Blue Star Engineering Co., and 
M/s. General Equipment Ltd., in pur- 


“suance of which the refrigerators 


manufactured by M/s. Kelvinator of 
India at Faridabad moved to Delhi 
were merely for distribution of goods 
between the principal and his agents 
or were agreements of sale between 
two parties?” 


2. The matter relates to the as- 
sessment year 1965-66, ie. the period 
from April 1, 1965 to March 31, 1966. 
The appellant company has a factory 
at Faridabad in Haryana. It manufac- 
tures refrigerators, deep freezers, com- 
pressors and other similar articles. The 
factory went into production in 1964. 
Its registered office and sales office 
are at 19A, Alipore Road, Delhi, The 
appellant has godowns in Delhi hav- 
ing full staff of godown keepers and 
clerks. The appellant is a registered 
dealer .under the Punjab General 
Sales Tax Act, 1948 and the Central 
Sales Tax Act, 1956. The registration 
has been done at Faridabad. Refrige- 
rators and other articles are manufac- 
tured by the appellant under a col- 
laboration agreement with an- Ameri- 


can company known as Kelvinator 
International Corporation. The refri- 
gerators and other articles manufac- 


tured by the appellant are marketed 
under trade marks “Kelvinator”, 
“Leonard” and “Gem”. The entire 
sale of refrigerators, compressors and 
spare parts in 1964 was made to Spe- 
neer & Co, Ltd. at Delhi. Such trans- 
fers were accepted as genuine by the 
sales tax authorities. In respect of 
these sales the department did not take 
the stand that they were inter-State 
sales or that the movement of goods 
from Faridabad to Delhi was occasion- 
ed by reason of sales made to Spencer 
& Co. Ltd. 


3. On April 26, 1965 the ap- 
pellant entered into a distribution 
agreement with Spencer & Co. Ltd. in 
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respect of refrigerators and other pro- 
- ducts having Kelvinator trade mark. 
Similar distribution Agreements were 
entered into with Blue Star Engineer- 
ing Co. (Bombay) Pvi. Ltd. on Septem- 
ber 15, 1965 in respect of Leonard 
refrigerators and on December 11, 
1965 with General Equipment Mer- 
chants Ltd. in respect of Gem refrige- 
rators. The agreement with Spencer 
& Co. was to take effect from April 1, 
1965 and the other two agreements 
from the dates on which they were 
entered into. The terms of the agree- 
ments were substantially similar, ex- 
cept in certain matters with which we 
are either not concerned or to which 
reference would be made hereinafter. 
The relevant clauses of agreement 
dated April 26, 1965 are as under: 


_ “Whereas in terms of the Manu- 
facturing and Sales Agreement enter- 
ed into by the Company (the appel- 
lant company) with Kelvinator Interna- 
tional Corporation, Detroit (Michigan 
U.S. A.), the Company is granted ex- 
clusive right and licence to manufac- 
ture, assemble and sell the products 
designed and/or manufactured by the 
Company under Trade mark “Kelvina- 
tor” or any other Trade mark in India 
(hereinafter called the Territory) and 
whereas the Company in its Factory 
at Faridabad (Punjab) has commenced 
the manufacture of Kelvinator Refri- 
gerators, parts and spare parts etec., 
and whereas the Distributors (Spen- 
cer & Co, Ltd.) have agreed to be and 
to act as Distributors of the Company, 
now it is hereby mutually agreed and 
declared between the parties hereto as 
follows: 


1. The Company hereby under- 
takes to sell and the Distributors here- 
by: undertake to buy all products 
manufactured by thea Company as 
mutually agreed upon from time to 
time. The Distributors shall have the 
- right to sell the Company’s Kelvina- 
tor and such other trade mark pro- 
ducts, spare parts and parts within the 
Territory. Due consideration to the 
recommendation of Distributors in re- 
gard to change/alteration in existing 
products or additions of new products 
will all the time be given by the Com- 
pany. 


2. All purchases by the Distribu- 
tors from the Company shall be on 
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principal to principal basis at mutual- 
ly agreed prices. 
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4. The goods shall þe delivered to 
the Distributors from the Company’s 
registered office in Delhi and the pro- 
perty in the same shall pass to the 
Distributors in Delhi on delivery, 
where the sale shall always take place. 


5. For the purpose of determining 
the liability of Distributors for pay- 
ment to the Company, the price quoted 
will be ex-Company’s works at Fari- 
dabad. The Distributors shall also 
pay to the Company all the charges 
on the transport of the goods from 
the Company’s works at Faridabad to 
at Registered Office in 
Delhi. 


6. The Distributors shall at all 
times warrant the goods to their cus- 
tomers only on the warranty terms 
issued by the Company. All goods 
leaving the Company’s factory will 
pass through rigorous inspection pro- 
cedures laid down by the Company. 
No responsibility for shortage or da- 
mage occurring in transit will be ac- 
septed by the Company. 
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Clauses 3, 6,7 and 8 of agreement dated 
September 15, 1965 in respect of Leo- 
nard refrigerators were as under: 

“3. For the purpose of clause (1) 
and in order to enable the Company 
to arrange its production schedule, the 
Distributors guarantee and undertake 
to purchase from the Company a 
minimum quantity of 1500 Refrigera- 
tors per year, at a rate not less than 
80 Refrigerators per month It is 
agreed that the distributors will be 
relieved of their obligation under this 
agreement to the extent that the Com- 
pany is unable to supply the guarante- 
ed minimum quantity of 80 refrigera- 
tors per month. 


6. For calculating the liability 
of the Distributors for payment to the 
Company, the price quoted will ` þe 
ex-factory Company’s works at Farida- 
bad, excluding Central Excise and all 
other taxes, duties and charges (but 
not octori charges payable between 
Faridabad and Delhi which will be 
to the Company’s account) which may 
be levied or introduced by the Gov- 
ernment or any local authority from 
time to time and which will be charg- 
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ed in addition to the said ex-factory 
price. The Distributors shall pay to 
the Company, the transport charges 
for the goods from the Company’s 
works at Faridabad to the Company’s 
godowns in Delhi. 


7. All the goods shall remain the 
property of the Company till they 
reach Delhi and are delivered to the 
Distributors in Delhi, where alone the 
property therein shall pass to the Dis- 
tributors. The sale shall always take 
place in Delhi. i 


8. All goods leaving the Com- 
pany’s factory will pass through 
rigorous inspection procedure laid 
down by the Company, and will be 
packed in crates and will be 
delivered, to the Distributors pack- 
ed as such. The Company in no 
case shall be responsible for any 
shortage or damage that may occur in 
further transit, once the goods have 
been delivered and inspected by the 
Distributors in Delhi.” 


Clauses 6, 7 and 8 of the agreement 
dated December 11, 1965 in respect of 
Gem. refrigerators were substantially 
similar to clauses 6, 7 and 8 of agree- 
ment dated September 15, 1965. Clause 
3 of agreement dated December 11, 
1965 was as under: 


“3. In order to facilitate the Com- 

pany’s arrangement of its production 
schedule, Gem undertakes to buy from 
the Company a minimum quantity of 
2000 refrigerators of both 10.1 cu. ft. 
and 6.2 cu. ft. canacity in the first 
year at a rate of not less than 150 re- 
frigerators per month. Likewise, for 
the 2nd year, Gem agrees to buy 3000 
refrigerators and for 3rd year, 4000 re- 
frigerators of both sizes. The Company 
will, however, incur no liabilities if 
for any reasons, it is unable to make 
the supply according to the minimum 
quantities stipulated above. If for 
some reasons Gem is unable to accept 
or purchase the respective minimum 
yearly stipulated quantities, Gem will 
incur no liability save the cancellation 
of the Agreement at the Company’s 
choice.” 
Procedure for transfer of goods; 
from the factory at Faridabad to 
the appellant company’s sales office 
and godowns at 19A, Alipore Road, 
Delhi was described in the objections 
filed on behalf of the appellant before 
the sales tax authority as under: 
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“The company gets the goods 

cleared from the Excise for destina- - 
tion to its Delhi office godown in 
piece-meal pay the octroi themselves 
at the Delhi barrier along with the 
freight charges and the goods are 
taken delivery of by its registered 
office. The buyer places its specific 
order according to its requirement and 
to the extent goods are available at 
Delhi, delivery is given by the Delhi 
Office after the goodsare approved in 
good condition by the purchaser. That 
the goods nevermove from the factory 
in pursuance of any contract but are 
moved as per routine for storage at 
Delhi in accordance with the company’s 
own convenience. Specific orders are 
placed by the buyers when the goods 
are already lying in stock. The move- 
ment of the goods as such is not in 
furtherance of any contract of sale but 
move to Delhi independently of any 
stipulation.” 
Four affidavits were also filed before 
the assessing authority. The first af- 
fidavit is of M. B. Sutaria, secretary 
of the appellant company. Relevant 
parts of this affidavit are as under: 

*3. That after the goods are manu- 
factured inthe factory an excise clear- 
ance pass is obtained after payment 
of excise duty for the transport of 
goods from the factory to the com- 
pany’s godown in Delhi. The excise 
pass is always for movement of goods 
in favour of self. 

4. That during the ` transport of 
goods from Faridabad to Delhi, the 
Octroi at the barrier is paid by the 
Company. 

5. That at destination the goods 
are received by the company’s staff 
and taken in their godown. 

6. That after the goods have al- 
ready been received by the company 
an order is received from the cus- 
tomer for the supply of goods. 

7. That in pursuance of the said 
orders Delhi staff give delivery of 
goods at Delhi to the customer under 
a challan prepared at Delhi. 

8. That thereafter the bill is rais- 
ed from Delhi and price of the goods 
is received by the Company at Delhi 
and deposited in the Company's ac- 
count in its Delhi Bank.” 

The other three affidavits were those 
of V. A. Rao of Spencer & Co. Rajin- 
der Nath Seth of Blue Star Engineer- 
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ing Co.‘ Ltd. and Mrs. Usha Batra of 
General Equipment Merchants Ltd. In 
the affidavit of V. A. Rao it was sta- 
ted: 


“2. That we select the pieces of 
Refrigerators lying in the godowns of 
Kelvinator of India Ltd., Delhi and if 
on inspection we find that pieces of 
Refrigerators suiting to our require- 
ments, we place specific orders on Kel- 
vinator of India Ltd., Delhi to supply 
us the goods.” 


The affidavits of Rajinder Nath Seth 
and Mrs. Usha Batra contained similar 
paragraphs. The appellant company 
took a policy of insurance to cover 
lorry risk as per Motor Lorry Risk 
clauses, including theft, pilferage and 
non-delivery, denting, scratching and 
breakage or any other damage due to 
any external means, including certain 
other risks from warehouse to ware- 
house. 


A. In the reference order dated 
April, 1971 the Sales Tax Tribunal 
while dealing with the transport. of 
goods from Faridabad to Delhi ob- 
served: 


“The Refrigerators manufactured 
by the Company were transferred to 
its sale office and godowns at 19A, 
Alipure Road, Delhi-6 under despatch 
notes. Necessary entries in the stock 
register showing receipt were made 
in the stock register maintained by the 
Company in the godowns and sale 
office at Delhi. The issue entries were 
also made in such registers. The pay- 
ments such as freight, octroi, transit 
insurance and other expenses i.e. upto 
the stage of sale and delivery of goods 
to the respective distributors at the 
sale office at Delhi were borne by the 
Company.- The purchasers, namely, 
the distributors placed their specific 
orders at various times at Delhi upon 
examining and finding the suitability 
of the machines in pursuance of which 
the refrigerators were delivered against 
receipt on delivery challans. Bills were 
raised by the sale office at Delhi and 
consideration was also received by it.” 


5. The assessing authority vide 
its order dated March 2, 1968 held 
that the transactions between the par- 
ties were inter-State sales and liable 
to be taxed as such. The movement of 
refrigerators from Faridabad to Delhi 
was held to be occasioned by the sales 
to the distributors. At first the sales 
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tax payable by the assessee was assess- 
ed by the Sales Tax Officer to be 
Rs. 8,14,112.25 at the rate of 10 per 
cent of the transactions amounting to 
Rs. 81,41,142.45. Subsequently on re- 
view application the tax liability was 
reduced to Rs. 1,59,691.19. 


On appeal filed by the ap- 
adie the Deputy Excise and Taxa- 
tion Commissioner as per order dated 
July 24, 1968 held that the distribu- 
tion agreements were not contracts of 
sale. It was further held that the re- 
frigerators were transported to Delhi 
prior to their sale to distributors. The 
transactions in question were conse- 
quently held not to constitute inter- 
State Sales. The Excise and Taxation 
Commissioner thereafter took suo motu 
action and after hearing both the par- 
ties he held as per order dated Sept- 
ember 12, 1968 that as soon as the re~ 
frigerators were manufactured they 
were appropriated to the contracts and 
that movement from Faridabad to 
Delhi was under the agreement to sell. 
The matter was then taken up by the 
assessee in appeal to the Sales Tax 
Tribunal. The Tribunal as per order 
dated August 14, 1969 took the view 
that the agreements with the distribu- 
tors were agreements of sale and that 
the sales in question were inter-State 
sales. The appellant thereafter filed 
review application but the same was 
dismissed by the Tribunal on Novem- 
ber 24, 1969. Application was there- 
after filed before the Tribunal pray- 
ing, inter alia, that the following ques- 
tions of law be referred to the High 
Court: 

“1. Whether on the facts and cir- 
cumstances of the case the sales were 
local sales of Delhi or were in the 
course of inter-State trade and com- 
merce giving rise to the commence- 
ment of movements in the State of 
Haryana, 


2. Whether on the facts and cir- 
cumstances of the case the distributor- 
ship agreements could validly be con- 
strued to be contracts of sales even 
when they lack all the essential in- 
gredients for the formation of the 
same. 


3. Whether on the facts and cir- 
cumstances of the case the movement 
of the goods from Faridabad to Com- 
pany’s godowns at Delhi at its own 
risk and cost could be termed to he 
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commercial movements warranting the 
imposition of the tax under the Cent- 
fal Sales Tax Act or inter-depart- 
mental movement for facility of þet- 
ter enjoyment of rights.” 

The Tribunal, however, thought that 
the question reproduced earlier would 
combine all the three questions sug- 
gested by the appellant. Accordingly 
the question set out at the beginning 
of this judgment was referred to the 
High Court. 


T. The High Court in answer- 
fing the question in favour of the de- 
partment found that the machines 
moved from Faridabad to Delhi in 
pursuance of agreements of sale which 
had been termed distribution agree- 
ments. 


8. In appeal before us, Mr. 
Palkhiwala on behalf of the appellant 
company has argued that the three 
distribution agreements do not consti- 
tute contracts of sale. In the alterna- 
tive, he submits that even if the dis- 
tribution agreements were construed 
to be contracts of sale, the movement 
of goods in question from Faridabad 
to Delhi cannot be said to have been 
occasioned by the distribution agree- 
ments. It is also urged that there was 
no appropriation of the goods at Fari- 
dabad to the contract with any parti- 
cular distributor. As against that, Mr. 
Tarkunde on behalf of the respondent 
contends that the three distribution 
agreements did constitute contracts of 
sale and that it were the aforesaid 
agreements which occasioned the move- 
ment of goods from Faridabad to Delhi. 
The appropriation of goods to the con- 
tract with each of the distributors also, 
according to the learned counsel, took 
place in Faridabad. 


9. Before dealing with the con- 
tention of the parties, it would be ap- 
posite to refer to the relevant statu- 
tory provisions and examine the legal 
position. Section 6 of the Central Sales 
Tax Act (hereinafter referred to as 
the Act) makes every dealer liable for 
payment of tax under the Act on all 
sales effected by him in the course of 
inter-State trade or commerce. “Sale” 
with its grammatical variations and 
cognate expressions, has been defined 
in Section 2 (g) of the Act, to mean 
any transfer of property in goods by 
One person to another for cash or for de- 
ferred payment or for any other valu- 
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able consideration, and includes a 
transfer of goods on the hire-purchase 
or other system of payment by instal- 
ments, but does not include a mortgage 
or hypothecation of or a charge or 
pledge on goods. According to Sec- 
tion 3 of the Act, a sale or purchase of 
goods shall be deemed to take place 
in the course of inter-State trade or 
commerce if the sale or purchase 
(a) occasions the movement of 
goods from one State to another; or 


(b) is effected by a transfer of 
documents of title to the goods during 
their movement from one State to 
another. 

We are concerned in the present case 
with clause (a) and not with clause (b). 
A sale of goods can be held to have 
taken place in the course of inter- 
State trade under clause (a) of S. 3 of 
the Act if it can be shown that the 
Sale has occasioned the movement of 
goods from one State to another. A 
sale in the course of inter-State trade 
has three essentials: (i) there must be 
a sale, (ii) the goods must actually be 
moved from one State to another, and 
(iii) the sale and movement of the 
goods must be part of the same transac- 
tion. The word “occasions” is used as a 
verb and means to cause or to be the 
immediate cause of. In the case of 
Tata Iron and Steel Co. Ltd. v. S. R. 
Sarkar, (1961) 1 SCR 379 = (AIR 1961 
SC 65) Shah J. (as he then was) speak- 
ing for the majority observed that a 
transaction of sale is subject to tax 
under the Act on the completion of 
the sale. A mere contract of sale is 
not a sale within the definition of 
“sale” in Section 2 (g). A sale being, 
by the definition, transfer of property 
becomes taxable under Section 3 (a) 
tif the movement of goods from one 
State to another is under a covenant 
or incident of the contract of sale”. 
In Ben Gorm Nilgiri Plantations Co. 
Conoor v. Sales Tax Officer, Special 
Circle, Ernakulam, (1964) 7 SCR 706= 
(AIR 1964 SC 1752) this Court dealt 
with the provisions of Section 5 of the 
Act which relates to sale or purchase 
of goods in the course of import or 
export. It was held that a sale in the 
course of export predicated connec- 
tion between the sale and export, the 
two activities being so integrated that 
the connection between the two can- 
not be voluntarily interrupted with- 
out a breach of the contract or the 
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compulsion arising from the nature of 
the transaction. The export, it was 
further observed, should be inextri- 
cably linked up with the sale so that 
the bond cannot be dissociated. The 
observations in the case of Tata Iron 
and Steel Co. as well as Ben Gorm 
Nilgiri Plantations Co. were relied up- 
on by a Constitution Bench of this 
Court in the case of Tata Engineering 
& Locomotive Co. Ltd. v. Asst. Commr. 
of Commercial Taxes, (1970) 3 SCR 
862 = (AIR 1970 SC 1281) and it was 
held that the sales to be exigible to 
tax under the Act must be shown to 
have occasioned the movement of 
goods or articles from one State to 
another and that the movement must 
be the result of a covenant or incident 
of the contract of sale. It can, there- 
fore, be said that a sale of goods is 
in the course of inter-State trade if 
the sale and movement of goods from 
one State to another are integral parts 
of the same transaction. There must 
exist a direct nexus between the sale 
and the movement of goods from one 
State to the other. In other words, 
the movement should be incident of 
and be necessitated by the contract of 
sale and thus be interlinked with the 
sale of goods. 

10. It is also plain from the 
language of Section 3 (a) of the Act 
that the movement of goods from one 
State to another must be under the 
contract of sale. A movement of goods 
which takes place independently of a 
contract of sale would not fall within 
the ambit of the above clause. Perusal 
of Section 3 (a) further makes it mani- 
fest that there must be a contract of 
sale preceding the movement of the 
goods from one State to another, and 
the movement of goods should have 
been caused by and be the result of 
that contract of sale. If there was no 
contract of sale preceding the move- 
ment of goods, the movement can 
obviously be not ascribed to a contract 
of sale nor can it be said that the sale 
has occasioned the movement of goods 
from one State to the other. 

11. In the light of the principles 
enunciated above, it cannot, in our 
opinion, be said that the transactions 
in question amount to sale in the course 
of inter-State trade. The High Court 
in the course ofits judgment has noted 
that the following facts were accepted 
by the departmental authorities: 


ALE 
“1. The dealer manufactured and 
sold refrigerators. 
2. These refrigerators were sold 


with the trade marks of ‘Kelvinator’, 
‘Leonard’ and ‘Gem’, 


3. The sale of each brand was 
made through a separate distributor 
appointed for this purpose. 

4. The manner of movement is 
laid down in clause 6 of Spencer’s 
agreement and clause 8 of Blue Star 
and General Equipment Merchants 
agreements. 

5. The dealer is bound to sell a 
‘Kelvinator’ to Spencers, a ‘Leonard’ 
to Blue Star and a ‘Gem’ to General 
Equipment Merchants. 

6. That refrigerators were export- 
ed outside India. 

7. The price of the refrigerators 
is fixed as mutually agreed upon from 
time to time. 

8. The property in goods passes af 
Delhi after delivery. 

9. The prices are not settled for 
individual machine but periodically. 

10. The purchase orders are pla~ 
ced by the three distributors after the 
goods reach the head office at Delhi.” 
It has further been found by the High 
Court that the appellant had asserted 
the following facts and the assertion of 
the appellant was neither rejected by 
the departmental authorities nor was 
it dealt with in the respective orders: 

“1. That after the goods are manu- 
factured inthe factory an excise clear- 
ance pass is obtained after payment of 
excise duty for the transport of goods 
from the factory to the company’s 
godown in Delhi. The excise pass is 
always for movement of goods in 
favour of self. 


2. That during the transport of 
the goods from Faridabad to Delhi, 
the octroi at the barrier is paid by the 
company. 

3. That at destination the goods 
are received by company’s staff and 
taken in their godown. 

4. That in pursuance of the said 
orders Delhi staff give delivery of the 
goods at Delhi to the customer under 
a challan prepared at Delhi 


5. That thereafter the bill is rais- 
ed from Delhi and the price of the 
goods is received by the Company at 
Delhi and deposited in company’s ac- 
count in its Delhi bank, 
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6. That all that the assessee does 
fis to manufacture refrigerators and 
they are branded for the purpose of 
sale and distribution.” 


12. In the face of the facts 
Jof the present case we find 
it difficult to hold that the sale of 


refrigerators by the appellant to the 
three distributors took place at Fari- 
dabad. We are also unable to agree 
with the High Court that the distribu- 
tion agreements constituted agreements 
of sale. It is noteworthy in this con- 
text to observe that the number of 
refrigerators which were to be pur- 
chased by each of the distributors was 
not specified in the distribution agree- 
ments, nor did the agreements contain 
the price which was to be charged for 
each refrigerator. According to the 
agreement dated April 26, 1965 the ap- 
pellant undertook to sell and the dis- 
tributor undertook to purchase the 
products of the appellant “as mutual- 
ly agreed upon from time to time.” It 
is, therefore, plain that sales by the 
appellant company to the distributor 
referred to in the distribution agree- 
ment dated April 26, 1965 depended 
upon the future agreement between 
the parties from time to time. Dis- 
tribution agreements dated September 
15, 1965 and December 11, 1965 no 
doubt mentioned the minimum num- 
ber of Leonard and Gem refrigerators 
which had been agreed to be purcha~ 
sed by the distributors; the exact num- 
ber of refrigerators to be sold by the 
appellant to these two distributors was 
still left to volition of the appellant. 
The appellant company, it was also 
mentioned, would incur no liability if 
it was unable to supply the guaranteed 
minimum number of refrigerators. 
The mode of dealings between the par- 
ties was that subsequent to the distri- 
bution agreements, orders were placed 
by the distributors with the appellant 
after the refrigerators had reached the 
appellant’s sale office and godown in 
Delhi. The price of the refrigerators 
was also to be mutually agreed upon 
from time to time. It is plain that it 
is the orders which were placed in 
Delhi by the distributors and the ac- 
ceptance thereof by the appellant that 
resulted in mutual agreement of sale. 
It was, in our opinion, the mutual 
agreement between the parties at the 
time of the placing of the’ order by 
the distributor with the appellant 
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which constituted the contract of sale 
and not the distribution agreement. 
The distribution agreement with each 
distributor provided the framework 
within which the different contracts 
of sale were entered into by the dis- 
tributor with the appellant. This cir- 
cumstance should not make wus lose 
sight of the fact that the distribution 
agreements and the subsequent con- 
hay of sale were distinct transac- 
ions. 


13. We are not impressed by 
Mr. Tarkunde’s argument that under 
agreement dated April 26, 1965 Spen- 
cer & Co. was bound to purchase all 
the products of the appellant company. 
spencer & Co. undertook to buy the 
products manufactured by the appel- 
lant company subject to the stipula- 
tion contained in the words “as mu- 
tually agreed upon from time to time”. 
Had it been the intention of the par- 
ties that Spencer & Co. was bound to 
purchase all products manufactured by 
the appellant company irrespective of 
any future agreement between the par- 
ties, the words “as mutually agreed 
upon from time to time” in clause 1 
of agreement dated April 26, 1965 
would lose all significance. It would 
not have also in that event been pos- 
sible for the appellant to enter into 
the other two distribution agreements 
of September 15, 1965 and December 
11, 1965 regarding Leonard and Gem 
refrigerators which were manufactur- 
ed by the appellant. The fact that the 
appellant was in a position to export 
its products to foreign countries during 
the assessment year in question also 
shows that there was no agreement be- 
tween the parties that the appellant 
was bound to sell and Spencer & Co. 
was bound to purchase all products 
manufactured by the appellant. 


14. The argument that the sale 
of refrigerators to each of the distri- 
butors took place at Faridabad and 
that it was at Faridabad that the re- 
frigerators were appropriated towards 
the agreement with each of the three 
distributors appears to us to be not 
well founded. The argument proceeds 
upon the assumption that trade-mark 
name plates on the refrigerators were 
affixed at Faridabad by the appellant 
company. There is, however, no direct 
material to show that the name plates 
on the refrigerators were actually af- 
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fixed at Faridabad and not in Delhi. 
Assuming that the name plates were, 
in fact, affixed to the refrigerators by 
the appellant at Faridabad, there was 
nothing to prevent the appellant from 
changing the name plate of a refrige- 
rator and affixing the name plate ofa 
different brand of refrigerator on the 
refrigerator from which the name plate 
was removed. The three different 
brands of refrigerators were in all 
respects identical except in respect of 
the name plate. The said name plates, 
it has been demonstrated to us, are 
easily interchangeable. In the circum- 
stances, the alleged affixation of trade- 
mark plates to the refrigerators at 
Faridabad would not necessarily show 
that the appropriation of the refrigera- 
tors towards the agreement with a par- 
ticular distributor took place at Fari- 
dabad. A very significant circumstance 
which should not be lost sight of in 
this context is that orders in respect 
of the various refrigerators were placed 
‘py the distributors in Delhi after the 
refrigerators had been transported to 
the Delhi sale office and godown of 
the appellant. If the sale of the refri- 
gerators in favour of the distributor 
had already taken place at Faridabad 
and the refrigerators had been ap- 
propriated there towards the sale con- 
tract, there would have arisen no oc- 
casion for the placing of the subsequent 
order in Delhi by a distributor with 
regard to the said refrigerators. The 
fact that subsequent orders had to be 
placed by the distributors in Delhi 
with regard to the different refrigera- 
tors after their arrival in Delhi shows 
that there was no earlier sale or ap- 
propriation of those refrigerators to- 
wards any contract of sale with the 
distributors. The stand taken on behalf 
of the department that the appropria- 
tion of the refrigerators took place at 
Faridabad towards the contracts of 
sale with the distributors is inconsis- 
tent with the entire course of dealings 
between the parties. It may also be 
observed that in deciding the question 
whether the transactions between the 
parties constituted sales in the course 
of inter-State trade or commerce, the 
court should look not merely at the 
distribution agreements, regard should 
be had of the entire course of dealings 
between the parties. 

15. Assuming that the distribu- 
tion agreements constituted contracts 
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of sale, it would still have to be shown 
that the sale by the appellant to the 
distributors occasioned the movement 
of refrigerators from Faridabad to 
Delhi. In this respect we find that ac- 
cording to the facts found by the Tri- 
bunal, the appellant had a godown and 
sale office in Delhi. There is nothing 
to show that the appellant has also a 
godown in Faridabad. The movement 
of refrigerators from Faridabad to the 
appellants godown in Delhi in the 
circumstances can well be ascribed to 
the fact that the appellant has a go- 
down facility in Delhi. There were 
two places at which in the nature of 
things the appellant could have sold 
the refrigerators to the distributors. It 
could be either at Faridabad where the 
appellant has its factory wherein the 
refrigerators are manufactured or in 
Delhi where the appellant has its sale 
office and godown and where also the 
three distributors have their offices. 
The selection of place of sale depended 
upon mutual agreement between the 
parties. It is also obvious that if there 
is a choice before the parties of so 
arranging their matters that in one 
case they would have to incur liabi- 
lity to pay tax and in the other case 
the liability to pay tax would not be 
attracted, they would prefer the latter 
course. There is nothing illegal or im- 
permissible to a party so arranging its 
affairs that the liability to pay tax 
would not be attracted or that the 
brunt of taxation would be reduced to 
the minimum. The appellant company 
in the present case would incur no 
liability to pay tax under the Act if 
it were to transport the refrigerators 
from its factory in Faridabad to its 
own office and godown in Delhi and 
thereafter to sell them to the distri- 
butors. The liability to pay tax under 
the Act would, however, arise if the 
sale of the refrigerators to distribu- 
tors were to take place at Faridabad 
and the movement of refrigerators 
from Faridabad to Delhi were to 
take place under the contract of 
sale. The question with which we 
are concerned is whether the ap- 
pellant entered into such an ar- 
rangement with the distributors that 
the liability to pay tax would be at- 
tracted and not the other arrange- 
ment under which no such liability 


could be fastened on the appellant. So 
far as this question is concerned, we 


* 
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find that the parties expressly stated 
in each of the three distribution agree- 
ments that it would be in Delhi that 
the sale of refrigerators would take 
place to the distributors and the pro- 
perty therein would pass to them. It 
was again in Delhi that the refrigera- 
tors were delivered to the distributors. 
The orders for the refrigerators were 
placed by the distributors in Delhi and 
it was also here that the price of re- 
frigerators was paid. Looking to all 
the facts of the case, we have no doubt 
that the arrangement between the 
parties was that refrigerators would 
be sold by the appellant to the distri- 
butors after they had been transport- 
ed to the sale office and godown of 
the appellant on Alipore Road, Delhi 
so that no liability to pay tax under 
the Act would arise. It cannot in the 
circumstances be said that the trans- 
port of the refrigerators from Farida~ 
bad to Delhi was in pursuance of con- 
tracts of sale between the appellant 
and the distributors. 


16. Reference has been made 
by Mr. Tarkunde to the fact that the 
distributors were to bear the freight 
charges for the transportation of re- 
frigerators from Faridabad to Delhi. 
In this respect we find that the distri- 
bution agreements show that reference 
was made to transportation charges for 
determining the amount or price to be 
paid by the distributors to the appel- 
lant company. The price payable by 
the distributors was the aggregate of 
the ex-factory price of refrigerators 
and the transportation charges. As the 
ex-factory price of refrigerators was 
fixed fromtime to time and as the 
agreements with the distributors pro- 
vided that the sale of the refrigerators 
as well as the delivery thereofto the 
distributors would take place in Delhi, 
there was nothing surprising in the 
clause of the distribution agreements 
that the transportation charges would 
be added to the ex-factory prices of 
the refrigerators in calculating the 
amount payable by the distributors to 
the appellant. The inclusion of the 
charges for the transport of the refri- 
gerators from Faridabad to Delhi in 
the price payable by the distributors 
would not show that the moment of 
refrigerators from Faridabad to Delhi 
was occasioned by the contract of 
sale. 


Kelvinator of India Ltd. v. State of Haryana [Prs. 15-18] S..C. 2535 


17. The High Court in the 
course of its judgment has observed: 


“The freight from Faridabad to 
Delhi is borne by the Distributors that 
isthe Blue Star and the General Equip- 
ment Merchants. Any shortage or da~ 
mage in transit is also the responsibi- 
lity of Blue Star and the General 
Equipment Merchants; the responsibi- 
lity for this does not fall on the manu- 
facturer.” 

The observations in the above  para-. 
graph that any shortage or damage in 
transit was the responsibility of the 
Blue Star and the General Equipment 
Merchants and the responsibility for 
that did not fall on the manufacturer 
is not correct because clause 8 of each 
of the two agreements dated Septem- 
ber 15, 1965 and December 11, 1965 
relating to Leonard and Gem refrige- 
rators shows that the liability of the 
appellant company for any shortage or 
damage that might occur would cease 
only after the goods had been deliver- 
ed and inspected by the distributors 
at Delhi. The appellant no doubt sti- 
pulated in its agreement with Spencer 
& Co. that it (the appellant) would ac- 
cept no responsibility for shortage or 
damage occurring in transit after the 
goods had passed through rigorous ins- 
pection at the time they left the ap- 
pellant’s factory. This must, however, 
be regarded in the nature of things to 
be a matter of mutual agreement be- 
tween the parties. Spencer & Co might 
well have agreed to bear that loss on 
the assumption that the advantage of 
becoming the distributor for sale of 
Kelvinator refrigerators would far 
outweigh the loss borne by the said 
company in this respect. Indeed, the 
possibility of any loss being borne by 
Spencer & Co. because of any shortage 
or damage occurring in transit of re- 
frigerators from Faridabad to Delhi 
was only theoretical, as according tó 
the order of reference the expenses of 
transit insurance were borne by the 
appellant company. It would thus be 
the insurer who would have to bear 
the loss caused by shortage or damage 
occurring during transit. It may also 
be mentioned in this context that the 
octroi charges in connection with the 
movement ofrefrigerators from Farida- 
bad to Delhi were paid by the appel- 
lant. 

We have been referred to 


18. 
Section 23 of the Sale of Goods Act. 
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According to that section, where there 
is a contract for the sale of unascer- 
tained or future goods by description 
‘ and goods of that description and in a 
deliverable state are unconditionally 
appropriated to the contract, either by 
the seller with the assent of the buyer 
or by the buyer with the assent of the 
seller, the property in the goods there- 
upon passes to the buyer. Such assent 
may be expressed or implied, and may 
be given either before or after the ap- 
' propriation is made. The said section, 
in our opinion, cannot be of much avail 
to the respondent. Apart from the fact 
that the distribution agreements can- 
not, in our opinion, be construed as 
contracts of sale, there is no material 
to show that there was any assent ex- 
pressed or implied by the distributors 
to the appropriation of the refrigera- 
tors by the appellant at Faridabad. 


19. Reference has been made 


by Mr. Tarkunde to the following ob- 
servations on pages 62-63 in Vol. 34 
of Halsbury’s Laws of England Third 
Edition: 

“An authority given by one party 
to the other to appropriate the goods 
is an implied assent by the party giv- 
ing the authority to a.subsequent ap- 
propriation by the other, provided the 
appropriation is made in accordance 
with the contract. Such an authority 
confers an election on the party au- 


‘- thorised. 


An authority to appropriate is 
presumed where, by the terms of the 
contract, one party is to do with re- 
ference to the goods some act or thing 
which cannot be done until the goods 
are appropriated. When the party au- 
thorised has determined his election 
by doing such act or thing, the appro- 
priation is finally made. Until that 
time any act or thing done with refer- 
ence to the goods towards appropria- 
tion by the party authorised is revo- 
cable, unless it has, previous to its re- 
vocation, been assented to by the other 
party.” 

So far as the observations made in the 
first paragraph reproduced above are 
concerned, we find that there is no 
material on the record to show that an 


authority was given by the distributors © 


to the appellant to appropriate the 
goods at Faridabad. As such, the afore- 
said paragraph cannot be of any mate- 
rial help to the respondent. The second 
paragraph reproduced above relates to 


_ 
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an atthority which may be presumed 
from the fact that one party by “ the 
terms of contract is to do with refer- 


.ence to the goods some act or thing 


whick cannot be done until the goods 
are appropriated. In respect of this 
paragraph also, as already indicated 
above, we find that there is no mate-~ 
rial to show that the appellant was 
under the terms of contract authorised 
to do some act or thing with reference 
to the refrigerators which could not 
be done until the refrigerators were 
appropriated. Apart from that we 
find that the observation that “until 
that time any act or thing done with 
reference to the goods towards ap~ 
propriation by the party authorised is 
revocable” would show that there was 
no legal bar to the changing of name 
plates. by the appellant company till 
such time as orders with regard to 
the refrigerators were placed by the 
distributors after inspection of those 
refrigerators. 

20... A case which has consi~ 
derab_e bearing on the facts of the 
present case is that of Tata Engineer- 
ing and Locomotive Co. Ltd. v. Asst. 
Commr. of Commercial Taxes, (1970) 3 
SCR 362=(AIR 1970 SC 1281) (supra). 
Inthat case the appellant company, 
which manufactured trucks and buses 
in Jamshedpur in the State of Bihar, 
transferred the vehicles to stock-yards 
operated by its own personnel in other 
States and supplied them to the 
dealers. After the promulgation of the 
Commercial Vehicles (Distribution and 
Sale} Control Order, 1963 the appel- 
lant issued a circular dated June 14, 
1963, to the dealers asking them to 
submiz monthly statements regarding 
fresh applications registered, retail 
sales, applications cancelled and stock 
and sales. A new form of dealership 
agreement was also introduced under 
which the appellant agreed to sell from 
its wcrks in Jamshedpur or its depots 
and stock-yards outside the State of 
Bihar to the dealer the vehicles which 
shall be allotted at its discretion. Cla- 
use 11 (b) of the agreement provided 
that “she dealer shall mail to the corm~ 
pany on the 15th of each month........ i 
his firm order for purchases to be 
effected during the next succeeding 
month and his estimated requirements 
TOP for the two months following 
the next succeeding month...... ” In 
fact however no firm order was called 
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for by the company. Pursuant to au~ 
thorisation issued by the sales office 
of the appellant in Bombay, vehicles 
were transferred from its works at 
Jamshedpur to the various stock-yards 
in the States. The stocks available in 
the stock-yards were then distributed 
from time to time to dealers for which 
purpose an allocation letter was issued 
each month by the sales office. There 
were many instances where  vehicies 
had been actually delivered from the 
stock-yard prior to the issue of the al- 
location letter. It was also found that 
on some occasions vehicles had been 
moved from a stock-yard in one State 
to a stock-yard in another. Treating 
the allocation letters together with 
their confirmation as transactions of 
sale, and the movement of vehicles 
from the works to the stock-yards as 
the direct result to the allocation so 
made, the Assistant Commissioner ini- 
posed tax under the Central Sales 
Tax Act, 1956, in relation to the saies 
during the period April 1, 1964 to 
March 31, 1966, of vehicles which had 
moved from J amshedpur to the stock- 
ards in the various States. It was held 
by this Court that the procedure fol- 
lowed by the appellant together with 
the proved absence of any firm orders, 
indicated that the allocation letters 
. and the statements furnished by the 
dealers did not themselves bring about 
transactions of sale within the meaning 
of Section 2 (g) of the Act. This Court 
further observed: 


“It would appear from the mats- 
rials placed before us that generally 
the completion of the sales to the de~ 
alers did not take place at Jamshedpur 
and the final steps in the matter of 
such completion were taken at- the 
stock-yards. Even if the appellant took 
into account the requirements of the 
dealers which it naturally was expect- 
ed to do when the vehicles were moved 
from the works to the stockyards it 
was not necessary that the number of 
vehicles allocated to the dealer 
should necessarily be delivered to 
him. The appropriation of the 
vehicles was done at the stock- 
yards througħ specification of the 
engine and the chassis number 
and it was open to the appellant till 
then to allot any vehicle to any pur- 
chaser and to transfer the vehicles 
from one stockyard to another. Even 
the Assistant Commissioner found that 
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on some occasion vehicles had been 
moved from stockyard in one State to 
a stockyard in another State. It is not 
possible to comprehend how in the 
above situation it could be held that 
the movement of the vehicles from the 
works to the stockyards was occasion- 
ed by any covenant or incident of the 
contract of sale.” 


The facts of the present case have a 
certain amount of similarity to the 
facts of the above case and, in our opi- 
nion, the dictum laid down therein 
fortifies us in the conclusion at which 
we have arrived. 


21. We accordingly accept the 
appeal and set aside the judgment of 
the High Court. The answer given by 
the High Court to the question refer- 
red to it is discharged. In our opinion, 
the three agreements between the ap- 
pellant and the distributors were mere- 
ly agreements for the distribution of 
goods and were not agreements of 
sale between the parties. It cannot, in 
our opinion, be said that there was any 
movement of refrigerators from Fari- 
dabad to Delhi under a contract of 
sale. The question in the circumstan- 
ces Is answered against the department. 
The transactions between the appel- 
lant and the distributors did not, in 
our opinion, constitute sale in the 
course of inter-State trade or com- 
merce. As such, there was no liabi- 
lity to pay tax under the Act. The ap- 
pellant shall be entitled to the costs) 
from the respondent of this Court as 
well as in the High Court. 

Appeal allowed. 


AIR 1973 SUPREME COURT 2537 
(V 60 C 454) 
(From: Punjab) 
K. K. MATHEW AND M. H. BEG, JJ. 


Rajendar Singh and others, Appei- 
lants v. Santa Singh and others, Res- 
pondents. 


Civil Appeal No. 1027 of 1967, 
with C.M.P. No. 2487 of 1967, D/- 
16-8-1973. 

Index Note: — (A) Limitation Act 


(1908) Ss. 3,28, Arts. 142, 144 — Ad- 


. verse possession of defendants for over 


12 years — Pendency of earlier suit 
by defendants which was finally dis- 
missed by High Court — Doctrine of 
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lis pendens, contained in S. 52 of T.P. 

Act, would not arrest the running of 

period of limitation during the pen- 

“are of that suit — (X-Ref: T.P. Act 
. D2). 


Brief Note: — (A) The doctrine of 
lis pendens is intended to strike at at- 
tempts by parties to a litigation to cir- 
cumvent the jurisdiction of a court, in 
which a dispute on rights or interests 
in immovable property is pending, by 
private dealings which may remove 
the subject matter of litigation from 
the ambit of the courts power to 
decide a pending dispute or frustrate 
its decree. 


The act of taking illegal posses- 
sion of immovable property or continu- 
ance of wrongful possession, even if 
the wrong-doer be a party to the pend- 
ing suit, cannot be viewed as a “deal- 
ing with” the property otherwise than 
by its transfer so as to be covered by 
Section 52 of the Transfer of Property 
Act. The prohibition which prevents 
the immovable property being “trans- 
ferred or otherwise dealt with” by a 
party is apparently directed against 
some action which would have an im- 
mediate effect, similar to or compara- 
ble with that of transfer, but for the 
principle of lis pendens. Taking of il- 
legal possession or its continuance 
neither resemble nor are comparable 
to a transfer. They are one sided 
wrongful acts and not bilateral trans- 
actions of a kind which ordinarily 
‘constitute “deals” or dealings with 
property. They cannot confer immedi- 
ate rights on the possessor. Continued 
illegal possession ripens into a legally 
enforceable right only after the pres- 


cribed period of time has elapsed. It: 


matures into a right due to inaction 
and not due to the action of the in- 
jured party which can approach a 
court of appropriate jurisdiction for 
redress by a suit to regain possession. 
The relief against the wrong done 
must be sought within the time pres- 
cribed. Section 52 of the Transfer of 
Property Act is not meant to serve, 
indirectly, as a provision or a substi- 
tute for a provision of the limitation 
Act to exclude time. The object of the 
law of limitation is to prevent disturb- 
ance or deprivation of what may 
have been acquired in equity and jus- 
tice by long enjoyment or what may 
have been lost by a party’s own inac- 
tion, negligence, or laches. In such 
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case Section 52 of T.P. Act would not 
apply at all. The effect of Section 3 
of Limitation Act is that it expressly, 
precludes exclusion of time on a 
ground outside the Act even if it para- 
des under the guise of a doctrine 
which has no application whatsoever. 
Judgment of Punjab High Court 
Affirmed. (Paras 15, 16, 18, 19, 21) 
Cases Referred: Chronological Paras 


AIR 1973 SC 569 = (1972) 2 SCC 
200, Jayaram Mudaliar v. Ayya- 
swami 14 

AIR 1948 Nag 97 = 1947 Nag LJ 
ail sakhubai v. Eknath Bel- 
apta 

AIR 1945 PC 5 = 49 Cal WN 6 
Narayan Jivangouda Patil v. 
Puttabai 20 

AIR 19384 All 993 = 1934 All LJ 
973 (FB), Bindhyachal Chand v. 
Ram Gharib Chand 

ATR 1328 PC 175 = ILR 46 Mad 
751, Subbaiya Pandaram v. 
Mahammad Mustafa Marcayar 20 


The Judgment of the Court was 
delivered by 


BEG, J.:— The  plaintiffs-appel- 
lants, before us by grant of special 
leave, had filed a suit on 20-4-1959 
for possession against the defendants- 
respondents, of 331 Kanals and 11 
Marlas of land the Khasra numbers of 
which are givenin the plaint. The 
plaintiffs were the sons of Smt. Premi, 
a daughter of Sham Singh (deceased), 
the original owner of the plots, and 
of Smt. Malan, who, as the widow of 
Sham Singh, had gifted the plots in 
dispute in 1935, half and half, to the 
plaintiffs and Smt. Khemi, the youn- 
ger sister of their deceased mother, 
Smt.: Premi. It appears that Smt. 
Khemi, who was issueless, had also 
made é gift in favour of the plaintiffs 
before her death in 1944. The plain- 
tiffs are said to have obtained posses- 
sion of the whole land in dispute thus 
gifted to them. But, as there was con- 
siderable uncertainty at that time abouf 
the rights of the daughters and the 
powers of a widow to donate during 
her lif time under the customary 
law in Punjab, which was applicable . 
to the parties, the defendants-respon- 
dents, the 8th degree collaterals of 
Sham Singh, had filed a suit on 3-7- 
1940 far possession of the land in dis- 
pute. This suit had been stayed from 
1941 tc 29-5-1946, under the (Indian 
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Soldiers (Litigation) Act, 1925, to the 
benefits of which the plaintiffs were 
entitled. It appears that there was also 
a dispute over mutation of names be- 
tween the plaintiffs and defendants- 
respondents in revenue courts which 
ended finally by an order in favour 
of the appellants donees passed by the 
Financial Commissioner of Punjab on 
13-12-1946. Defendants-Respondents’ 
suit of 1940, for declaration of rights 
and possession, renumbered in 1949, 
ended with the judgment and decree 
of a Division Bench of the Punjab 
High Court passed in favour of the 
appellants on 21-11-1958. 


2. The plaintiffs asserted, in 
their suit No. 179 of 1959, filed on 
16-4-1959, now before usin appeal, that 
the defendants-respondents had taken 
illegal and forcible possession of the 
land in dispute after the decision of 
the High Court on 21-11-1958, and 
that, as the defendants-respondents re- 
fused to deliver possession of the land 
to the plaintiffs, they were compelled 
to file their suit for possession. 
The defendants-respondents, however, 
claimed that they had taken possession 
over the whole of the land in dispute 
after the death of Smt. Khemi, issue- 
less, in 1944, and that, since then, they 
had been in open, continuous, exclu- 
sive possession as owners, adversely to 
the rest of the world. Hence, accord- 
ing to the defendants-respondents, the 
plaintiffs’ suit was barred by limita- 
tion. 

3. There cannot be the least 
doubt, after looking at the plaint, that 
the plaintiffs-appellants, having al- 
jeged possession and dispossession, for 
which they claimed relief by delivery 
back of possession of the land in dis- 
pute to them, the case fell squarely 
within the ambit of Art. 142 of the 
Limitation Act of 1908. The defen- 
dants-respondents had, however, plead- 
ed the bar of limitation as well as ac- 
quisition of title by their adverse pos- 
session for over 12 years. 


4, The Trial Court had framed 
the first three issues which had a 
direct bearing on the question whe- 
ther Art. 142 or 144 of the Limitation 
Act of 1908 would be applicable. These 
issues were: 

- “1. Whether the plaintiffs obtain- 
ed the possession of the land in dis- 
pute through the Tehsildar near about 
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the date 13-12-1946 as alleged by 
them in para 3 of the plaint? O. P. 


2. Whether the defendants took 
possession of the land in dispute after 
21-11-1958 as alleged in para 5 of the 
plaint? O.P, 


3. Whether the defendants have 
become owners of the land in dispute 
through adverse possession? O.D.” 


5. The Trial Court rightly 
placed the burden of proof of the first 
two issues on the plaintiffs and of 
the third issue upon the defendants. It 
took up and decided the three issues 
together holding that the plaintiffs’ 
suit is barred by Art. 142 of the Limi- 
tation Act. The first Appellate Court 
also rejected the plaintiffs’ case of ac- 
quisition of possession on 13-12-1946 
and then of dispossession after 21-11- 
1958. It accepted the defendants’ ver- 
sion. It observed that the “oral evi- 
dence coupled with the entries in the 
revenue records conclusively establish- 
es that the possession over the suit 
land right from 1946 up to the present 
time was not that of the plaintiffs, but, 
that of the defendants”, who had been 
asserting their own proprietary rights 
as collaterals of Sham Singh, the hus- 
band of Smt. Malan. Although, no 
issue was framed on the applicability 
of Section 52 of the Transfer of Pro- 
perty Act, 1882, to such a case, yet, 


the question appears to have been 


argued for the first time before the 
first Appellate Court which, relying 
upon a decision of the Nagpur High 
Court in Sakhubai v. Eknath Bellappa, 
AIR 1948 Nag 97 held that, despite the 
established possession of the defen- 
dants-respondents for over twelve 
years, the doctrine of lis pendens pre- 
vented the rights to the defendants- 
respondents from maturing by adverse 
possession. It held that the possession 
of the defendants-respondents became 
adverse when their appeal in their 
suit for possession was dismissed by 
the Punjab High Court on 21-11-1958. 
Thus, the first Appellate Court had 
really used Section 52 of the Transfer 
of Property Act as though it was a 
provision for excluding the period of 
time spent in litigation in computing 
the prescribed period of limitation. 
The question whether the doctrine of 
lis pendens, contained in Sec. 52 of 
the Transfer of Property Act, would 
govern such a case was referred by 
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a Division Bench to a Full Bench of 
the Punjab High Court. 


6. A. N. Grover, J., giving the 
majority opinion of the Full Bench of 
three Judges ofthe Punjab High Court, 
held that, on the concurrent findings 
of fact recorded by the Courts below, 
the adverse possession of the defen- 
dants, who were appellants before the 
High Court, commenced during the 
pendency of the earlier suit, and, once 
having begun to run, could not stop 
running merely because of the pen- 
dency of the defendants’ suit for pos~ 
session which was finally dismissed 


' by the High Court on 21-11-1958. On 


the other hand, I. D. Dua, J., express- 
ing his minority opinion of the Full 
Bench of the High Court, held that 
the doctrine of lis pendens, contained 
in Section 52 of the Transfer of Pro- 
perty Act, would enable the plaintiffs- 
appellants to overcome the consequen~ 
ces of defendants’ adverse possession 
until 21-11-1958 so that the doctrine of 
lis pendens could operate as a provi- 
sion enabling exclusion of time during 
the pendency of the defendants’ suit 
of 1940. 


T One of the questions attem~ 
pted to be raised here, involving in~ 
vestigation of fresh facts, was that a 
portion of the land, entered in reve- 
nue records as “Banjar’’, cannot be ad- 
versely possessed at all because it is 


vacant so that it must be deemed to. 


be in the possession of plaintiffs on 
the principle that possession follows 
title. The plaintiffs had not taken 
such a case even in their replication in 
answer to the written statement of the 
defendants. Apart from the fact that 
the question does not appear to have 
been raised in the courts below, we 
think that the plaintiffs’ admission of 
dispossession by the defendants, imply- 
ing that the defendants-respondents 
were in actual adverse possession of all 
the land in dispute, debars plaintiffs’ 
learned Counsel from raising such 
a question now. Furthermore, the 
patent fallacy underlying such a 
contention is that Banjar land is 
incapable of adverse possession. It 
may be that Banjar land can- 
not be cultivated, but, we do not 
think that it could possibly be urged 
that it is per se incapable of being 
actually physically possessed by use 
for other purposes, such as building or 
storing of wood or crops, apart from 
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cultivation. We will say no more about 


this unsustainable contention. 


8. It was then urged that Arti« 
cle 142 was not applicable to this case 
and tnat no question as to its applica- 
bility should have been decided. We 
fail to see how such a contention could 
be advanced in view of the assertions 
in the plaint which clearly compelled 
the application of Article 142. As was 
held by a Full Bench of the Allahabad 
High Court, in Bindhyachal Chand v. 
Ram “harib Chand, AIR 1934 All 993 
at p. 999 (FB) the question whether 
the suit is within time, when the plain- 
tiffs make assertions attracting the ap- 
plication of Article 142, becomes a 
question of proof of title itself. With- 
out proof of subsisting title the plain- 
tiffs’ suit must obviously fail. It was 
said there by Sulaiman, C. J. (at 
page 999): 


“In eases falling strictly under 
Art. 142, in which the only question is 
one ot discontinuance of possession of 
the plaintiff and not of adverse pos- 
sessior. of the defendant, the question 
of limitation in one sense becomes the 
question of title, because by virtua of 
S. 28, Limitation Act, if the claim is 
barred by time, the title must be 
deeme to be extinguished”. 


9. It is true that the extinction 
of title took place in the case before 
us during the pendency of the suit. 
But, it has to be borne in mind that 
an extinction of title will not be hit 
by the doctrine of lis pendens simply 
becaus2 it is an extinction during the 
pendercy of a suit. If so wide was the 
sweep of Section 52 of Transfer of 
Property Act this provision would have 
been differently worded. We are of 
opinion that a case in which the extin- 
ction cf title takes place by an appli- 
cation of the ‘specific and mandatory 
provisions of the Limitation Act falls 
outside the scope of Section 52 of the 
Transfer of Property Act. It would not 
be governed by provisions of an Act 
relating to “transfer”, defined by Sec- 
tion 3 of the Transfer of Property Act, 
but by the Limitation Act exclusively. 


10. Tt is immaterial in the case 
before us, from the point of view of 
extinction of title by an application of 
Section 28 of the Limitation Act af 
1908, vzhether Article 142 or Art. 144 
of the Limitation Act is applicable. 
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The findings of the Courts below. ac- 
cepted as correct and binding by A. N. 
Grover, J., in the majority judgment 
of the Punjab High Court, would make 
Article 144 also of the Act clearly ap- 
plicable to the case. AU the elements 
of an open, adverse, hostile, continu- 
ous, and exclusive possession of the 
Defendants for over 12 years were 
present here. 


11. It would be idle to contend 
in the case before us, in view of the 
pleadings of the parties and the issues 
framed and decided, that the applica- 
bility of Article 142 of the Limitation 
Act was either not put in issue by 
pleadings of the parties or an issue on 
its applicability was not framed. The 
first two issues framed have a direct 
bearing on the applicability of Art. 142. 
It is not necessary that the issue fram- 
ed must mention the provision of law 
to be applied. Indeed, it is the duty of 
the Court, in view of Section 3 of the 
Limitation Act, to apply the bar of 
limitation where, on patent facts, it is 
applicable even though not specifical- 
ly pleaded. Therefore, we find no 
force in the submissions based on the 
supposed inapplicability of Art. 142 
of the Limitation Act of 1908 or as- 
sumed defects in procedure adopted in 
applying it. 

12. The only question of some 
importance which could be said to 
arise in this case is: Does the doctrine 
of lis pendens, contained in S. 52 of 
the Transfer of Property Act, arrest 
the running of the period of limitation 
during the pendency of the suit of the 
defendants-respondents filed on 3-7- 
1940, and, finally decided in second ap- 
peal by the High Court on 21-11-58? 


13. We may here set out Sec- 
tion 52 of the Transfer of Property Act 
which runs as follows: 


“52. During the pendency in any 
Court having authority within the 
limits of India excluding the State of 
Jammu & Kashmir or established be- 
yond such limits by the Central Gov- 
ernment of any suit or proceeding 
which is not collusive and in which 
any right to immovable property is 
directly and specifically in question, 
the property cannot be transferred or 
otherwise dealt with by any party to 
the suit or proceeding so as to affect 
the rights of any other party thereto 
under any decree or order which may 
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be made therein, except under the au- 
thority of the Court and on such terms 
as it may impose. 


Explanation. — For the purposes 
of this section, the pendency of a suit 
or proceeding shall be deemed to com- 
mence from the date of the presenta- 
tion of the plaint or the institution of 
the proceeding in a Court of compe- 
tent jurisdiction, and to continue until 
the suit or proceeding has been dis- 
posed of by a final decree or order 
and complete satisfaction or discharge 
of such decree or order has been ob- 
tained, or has become unobtainable by 
reason of the expiration of any period 
of limitation prescribed for the execu- 
tion thereof by any law for the time 
being in force.” 


14. The background of the pro- 
vision set out above was indicated by 
one of us (Beg, J.) in Jayaram Muda- 
liar v. Ayyaswami, (1972) 2 SCC 200 
at p. 217 = (AIR 1973 SC 569). There, 
the following definition of lis pendens 
from Corpus Juris Secundum (Vol. 
LIV, p. 570) was cited: 


“Lis pendens literally means a 
pending: suit, and the doctrine of lis 
pendens has been defined as the juris- 
diction, power, or control which a 
court acquires over property involved 
in a suit pending the continuance of 
the action, and until final judgment 
therein”. 

It was observed there: 


“Expositions of the doctrine indi- 
cate that the need for it arises from 
the very nature of the jurisdiction of 
Courts and their control over the sub- 
ject-matter of litigation so that parties 
litigating before it may not remove 
any part of the subject-matter outside 
the power of the Court to deal with it 
and thus make the proceedings infruc- 
tuous’’. 

15. The doctrine of lis pendens 
was intended to strike at attempts by 
parties to a litigation to circumvent 
the jurisdiction of a court, in which a 
dispute on rights or interests in im- 
movable property is pending, by pri- 
vate dealings which may remove the 
subject matter of litigation from the 
ambit of the court’s power to decide a 
pending dispute or frustrate its decree. 
Alienees acquiring any immovable pro- 
perty during a litigation over it are 
held to be bound, by an application of 
the doctrine, by the decree passed in 
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the suit even though they may not 
have been impleaded in it. The whole 
Object of the doctrine of lis pendens 
is to subject parties to the litigation 
as well as others, who seek to acquire 
rights in immovable property, which 
are the subject matter of a litigation, 
to the power and jurisdiction of the 
Court so as to prevent the object of a 
pending action from being defeated. 


16. It is véry difficult to view 
the act of taking illegal possession of 
immovable property of continuance of 
wrongfiil possession, even if the wrong 
doer be a party to the pending suit, as 

a “dealing with” the property other- 
wise than by its transfer so as to be 
covered by Section 52 of the Transfer 
of Property Act. The prohibition which 
prevents the immovable property be- 
ing “transferred or otherwise dealt 
with” by a party is apparently direct- 
ed against some action which would 
have an immédiate effect, similar to or 
comparable with that of transfer, but 
for the principle of lis pendens. Tak- 
ing of illegal possession or its continu- 
ance neither resemble nor are com- 
parable to a transfer. They are one- 
sided wrongful acts and not bilateral 
transactions of a kind which ordinarily 
constitute “deals” or dealings with 
property (eg. contracts to sell). They 
cannot confer immediate rights on the 
possessor. Continued illegal possession 
ripens into a legally enforceable right 
only after the prescribed period of 
time has elapsed. It matures into a 
right due to inaction and not due to 
the action of the injured party which 
can approach a Court of appropriate 
jurisdiction for redress by a suit to re- 
gain possession. The relief against the 
wrong done must be sought within the 
time prescribed. This is the only mode 
of redress provided by law for such 
eases. Section 52 of the Transfer of 
Property Act was not meant to serve, 
indirectly, as a provision or a substi- 
tute for a provision of the Limitation 
Act to exclude time. Such a provision 
could and would have beén there inthe 
Limitation Act, where it would appro- 
priately belong, if the policy behind 
the law was to have such a provision. 


17. The policy underlying sta- 
futes of limitation, spoken of as sta- 
tutes of “repose” or of “peace”, has 
been thus stated in Halsbury’s Laws 
of England Vol. 24, p. 181 (para 330): 
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“330. Policy of Limitation Acts. 
The courts have expressed at least 
three differing reasons supporting the 
existence of statutes of limitation, 
namely, (1) that long dormant claims 
håve more of cruelty than justice in 
them, (2) that a defendant might have 
lost tne evidence to disprove a stale 
claim, and (3) that persons with good 
causes of actions should pursue them 
with reasonable diligence”. 


1E. The object of the law of 
limitation is to prévent disturbance or 
deprivation of what may have been 
acquired in equity and justice by long 
enjoyment or what may have been lost 
by a oarty’s own inaction, negligence, 
or lacnes. 

1g. If Section 52 of the Trans- 
fer of Property Act was really intend- 
ed to strike at the running of the 
period of limitation, based on the con- 
Siderations mentioned above, it would 
have made it clear that the law ex- 
éludes the period Spent in any litiga- 
tion from computation. Exélusion of 
time in computing periods of limita- 
tion is a different subject altogether 
to which the whole of Part III of the 
Limitation Act is devoted. There, we 
find Section 14, which déals with tex 
élusion of time of proceeding bona 
fide in Court without jurisdiction’. 
There are certain conditions for the 
applicebility of Section 14 of the Limi- 
tation Act. One of these is that the 
plaintizf should have prosecuted, with 
due diligence, civil proceedings “found- 
ed upen the same cause of action”. In 
the case before us, the cause of action 
arose, according to the plaintiffs, after 
the decision of the previous suit. The 
cause of action in the previous suit 
was entirely different. Indeed; it was 
the deZendants-respondents who had 
sought relief there and set up a cause 
of action. Section 14 of the Limitation 
Act of 1908, which is the only provi- 
sion of the statute specifically dealing 
with é=clusion of time spent in another 
litigation, could not obviously apply 
to the case now before us. The only 
mode of relief open to the plaintiffs 
was to have instituted a suit of their 
6@wn within the prescribed period of 
limitation. They did institute the suit 
now before us but did so long after the 
period of limitation had expired. In 
such a case Section 52 of the Transfer 
of Property Act could not, in our opi- 
nion, apply at all. The matter could 
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only be covered, if at all, by some 
provision of the statute of limitation 
which, as already observed, makes no 
provision for such a case. The effect 
of Section 3 Limitation Act is that it 
expressly precludes exclusion of time 
on a ground outside this Act even if it 
parades under the guise of a doctrine 
Me has no application whatsoever 
ere. 

20. The majority judgment of 
the Punjab High Court cites several 
cases to support the view that limita- 
tion would start running against the 
plaintiffs-appellants when the defen- 
dants-respondents took possession. We 
need mention only two of these cases: 
Subbaiya Pandaram v. Mahammad 
Mustafa Marcayar, ILR 46 Mad 751= 
(AIR 1923 PC 175) and, Narayan Jiv- 
angouda Patil v. Puttabai, AIR 1945 
PC 5. We are in complete agreement 
with the majority view. 

21. It is not possible, in the ab- 
sence of any provision which would 
entitle the plaintiffs to exclude time 
and thus bring their suit within 12 
years period of limitation, to accepta 
contention which would enable the 
plaintiffs to escape the mandatory pro- 
visions of Section 3 of the Act read 
with S.28and Arts. 142 and 144 of 
the Limitation Act of 1908. Courts of 
justice cannot legislate or reconstruct 
law contained in a statute or introduce 
exceptions when statutory law debars 
them from doing so. Even hard cir- 
cumstances of a case do not justify 
the adoption of such a course. More- 
over, we fail to see how the plaintiffs 
could complain of hardship when their 
own negligence or failure to act in 
time enabled defendants to acquire 
rights by reason of the operation of a 
law of limitation with the wisdom or 
justice of which we are not concerned 
here. 

22. A claim was sought to be 
advanced on behalf of the Custodian 
of Evacuee Property, who is also a 
defendant-respondent, based on the 
provisions of Section 8, sub-section 4 
of the Administration of Evacuee Pro- 
perty Act 1950. This question was 
not gone into by the Punjab High 
Court. As we are affirming the Full 
Bench decision of the Punjab High 
Court, dismissing the plaintiffs’ suit on 
the ground that it is barred by limita- 
tion, it is not necessary for us to give 
any decision on any dispute between 
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co-defendants-respondents regarding 
the right to possess any property which 
may have vested in the Custodian, 
Evacuee Property. A decision on such 
a dispute is not necessary for deciding 
the case before us. There is, therefore, 
no question of res judicata between 
co-defendants on the points raised. 
And, we cannot allow the plaintiffs- 
appellants to raise any such question 
on behalf of the Custodian, Evacuee 
Property, as their learned Counsel 
seemed to be attempting to do, in a 
desperate attempt to clutch at a straw.- 
23. The result is that we af- 
firm the judgment and decree of the 
Punjab High Court and dismiss this 
appeal. An application on behalf of 
the plaintiffs-appellants (C. M. P. No. 
2487 of 1967), seeking permission to 
introduce additional questions in re- 
spect of Banjar land, is also dismissed 
for the reasons already given. In the 
circumstances of this case, we order 
that the parties will bear their own 
costs throughout. 
Appeal dismissed. 


AIR 1973 SUPREME COURT 2543 
(V 60 C 455) 
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H. R. KHANNA AND A. ALAGIRI- 
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Jainarain Singh, Appellant v. The 
State of Madhya Pradesh, Respondent. 

Criminal Appeal No. 22 of 1970, 
D/- 14-8-1973. 

Index Notes — (A) M. P. Excise 
Act (2 of 1915), S. 34—Conviction of a 
Car-owner under S. 34 (a)—Case based 
on circumstantial evidence — Held, 
owner was entitled to benefit of doubt. 
oe of M.P. High Court, Revers- 
ed. 


Brief Note: — (A) Where the 
owner of a Car was not present in the 
Car at the time the contraband ganja 
was recovered therefrom, he could not 
be held responsible for sending the 
ganja in the Car merely because the 
Car belonged to him specially when 
one of the occupants of the Car ad- 
mitted that the ganja belonged to him. 

(Para 9) 

The version of the owner that he 
had deputed the driver to take the car 
to a certain place for election work 
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could not be rejected merely because 
the report of the Car not having rea- 
ched its destination was not made on 
the very day the owner deputed the 
driver to take the Car specially when 
there was nothing on the record to 
show that he should have come to 
know on that very day that the Car 
did not reach the destination. That fact 
could not be relied on to prove his 
complicity. There was nothing im- 
probable in the owner having learnt 
on the day when he made a report that 
.his Car had not reached that place and 
about his having made a report to the 
police on that day. (Para 9) 


That the owner met the driver and 
that occupant who admitted that the 
ganja belonged to him and deposited 
certain amount with the jail authori- 
ties for the expenses of that occupant 
could also not be relied on to prove 
his complicity. The owner might as 
well have come to meet the driver and 
other occupants of the car to enquire 
about the circumstances in which 
ganja was being taken by them in the 
car. He might further have deposited 
that amount with the jail authorities 
for the expenses of that occupant for 
a variety of reasons and not necessari- 
ly because of his complicity in the 
transport of ganja. Though that fact 
created a suspicion against him regard- 
ing his complicity in the transport of 
ganja it was not enough to prove the 
charge. All these circumstances were 
not sufficient to bring home the charge 
beyond all reasonable doubts. Hence 
the owner was entitled to the benefit 
of doubt. (Para 12) 

The Judgment of the Court was 
delivered by 

KHANNA, J.:— This is an ap- 
peal by special leave by Thakur Jai- 
narain Singh against the judgment of 
the Madhya Pradesh High Court affirm- 
ing on revision the conviction of the 
appellant under Section 34 (a) of the 
Madhya Pradesh Excise Act and the 
sentence of rigorous imprisonment for 
a period of 18 months and a fine. of 
rupees one thousand or in default 
rigorous imprisonment for a further 
period of six months. 


2: Wali Mohd., Akram and 
Wazir Singh were also tried along with 
the appellant. Wali Mohd. pleaded 
guilty and was accordingly convicted. 
The other two accused were also con- 





victed along with the appellant by the 
trial court but we are not concerned 
with them. 


3. The prosecution case is: that 
on February 5, 1967 Sub Inspector 
Nigam (PW 12) was present in front 
of Ranjit Saw Mill in Khandwa in 
connection with the collision of a car 
and a truck. The Sub Inspector then 
saw Ambassador car No. UPL 6069 
coming from the direction of Dhan 
Mandi. On suspicion the Sub Inspec- 
tor stopped the car. The car was be- 
ing driven by Akram accused, while 
Wali Mohd. and Wazir Singh were 
sitting on the back seat. On the query 
of the Sub Inspector, Akram disclosed 
that he had no driving licence. The 
Sub Inspector then went near the car 
and zelt the smell of Ganja. The car 
was thereupon searched and Ganja 
weighing 4 1/2 maunds was recovered 
therefrom. The recovered Ganja was 
put into sealed parcels. The car in 
question as well as Akram, Wali Mohd. 
and Wazir Singh were taken to the 
police station. A case was thereafter 
registered at the instance of Sub Ins- 
pecto? Nigam. 

4, Car No. UPL 6069 had been 
registered at Varanasi and belonged 
to the appellant who is the proprietor 
of a hotel in Varanasi cantonment. 


5. On February 8, 1967 the ap- 
pellant made a report to the police at 
Varanasi that he had sent hbis car 
No. UPL 6069 with his driver Akram 
to Sasaram in Bihar in connection with 
election work on February 4, 1967. 
The car was stated not to have reach-~ 
ed Sasaram nor to have returned. Ac- 
cording to the appellant, he suspected 
that his driver had run away with the 
car. The appellant accordingly pray- 
ed for taking necessary action for the 
search of the car. 

6. The appellant, it is further 
stated, went from Varanasi to Khan- 
dwa and met Akram and Wali Mohd. 
accused in jail on February 26, 1967 
in the presence of an American student 
Danny (PW 11), who was also an 
inmat2 of Khandwa jail having been 
arrested in a case under Section 14 of 
the Foreigners Act. The appellant also 
deposited a sum of Rs. 50.00 for ex- 
penses of Wali Mohd. with the jail 
authorities. 

7. At the trial Wali Mohd. 
pleaded guilty and stated that he had 
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induced Akram accused to take the 
ear to Bombay. Wali Mohd. also added 
that the Ganja in question belonged 
to him. The plea of Wazir Singh was 
that he had got into the car at Indore 
when he saw the car passing that way. 
According to Akram accused, the ap- 
pellant had sent the car to Sasaram for 
election work. He then met Wali Mohd. 
who induced Akram to take something 
as a result of which Akram became 
ainconscious. When Akram regained 
consciousness, he found that Wali 
Mohd. had been driving the car. The 
appellant, in the course of his state- 
ment. under Section 342 of the Code 
of Criminal Procedure, stated that he 
had given the car in question to his 
driver Akram on February 4, 1967 for 
being taken to Sasaram for election 
work. When the appellant received in- 
formation that the car had not reach- 
ed Sasaram, he madeareport to the 
police. The appellant denied having 
met Wali Mohd. and Akram in Khan- 
dwa jail on 26-2-1967 and about 
his having then deposited Rs. 50.00 
with the jail authorities for the expen- 
ses of Wali Mohd. 


8. The High Court in maintain- 
pig<the conviction of the appellant 


— relied upon the fact that the car in 


which Ganja was being taken belong- 
ed to the appellant and that the ap- 
pellant had met Akram and Wali Mohd. 
in Khandwa jail on February 26, 1967 
on which date the appellant also de- 
posited Rs. 50.00 with the jail autho- 
rities for the expenses of Wali Mohd. 
The version of the appellant that he 
had sent his car to Sasaram was not 
accepted. 


o 9, We have heard Mr. Nurud- 
din on behalf of the appellant and Mr. 
Ram Panjwani on behalf of the State 
and are of the opinion that the case 
against the accused-appellant has not 
been proved beyond reasonable doubt. 
qit is no doubt true that the car in 
jwhich the contraband Ganja was being 
carried belonged to the appellant, but 
{that fact would not show that it was 
responsible 
for sending the Ganja in the car. The 
jappellant admittedly was not present 
in the car at the time the Ganja was 
recovered from the car. Besides the 
driver, there were two other occupants 
of the car and, according to one of them, 
namely, Wali Mohd. the Ganja be- 
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longed to him. The appellant has 
stated that he had deputed his driver 
Akram on February 4, 1967 to take 
the car to Sasaram at a distance of 70 
miles from Varanasi for election work. 
The High Court rejected this version 
of the appellant on the ground that as 
the car did not reach Sasaram, the ap- 
pellant should have lodged a report on 
February 5, 1967 with the police. The 
fact that no such report was lodged 
with the police by the appellant till 
February 8, 1967 shows, according to 
the High Court, the complicity of the 
appellant. In this respect we find that 
there is nothing on the record to indi- 
cate that the appellant should have 
come to know on February 5, 1967 that 
the car had not reached Sasaram if, 
in fact, he had sent that car to that 
place. There is nothing improbable in 
the appellant having learnt on Fe- 
bruary 8, 1967 that his car had not 
reached Sasaram and about his hav- 
ing made a report to the police on 
that day. 


10. Much has been made of 
the fact by Mr. Ram Panjwani that 
the name of the person at Sasaram to 
whom the appellant had sent his car 
was not mentioned in report P17 which 
the appellant made to the police on 
February 8, 1967. This fact, in our 
opinion, is not very material. The fact 
that the car had been sent to Sasaram 
for election work was mentioned in the 
report. The name of the person at 
Sasaram to whom the car was stated 
to have been sent by the appellant 
was mentioned in Ex. P14 which was 
a report sent by Varanasi police on 
February 11, 1967 to Khandwa. Ac- 
cording to that report, the name of the 
person at Sasaram was Jamuna Pra- 
sad Singh and he was the elder brother 
of the son-in-law of the appellant. The 
report which was made on February 
8, 1967 by the appellant to the police, 
in our opinion, lends support to the 
version of the appellant that the car 
had been taken to Khandwa by the ap- 
pellant’s driver without the knowledge 
and consent of the appellant. 


11. The other circumstance 
relied upon by the prosecution to 
prove the complicity of the appellant 
is the fact that he met Akram and 
Wali Mohd. accused in Khandwa Jail 
on February 26, 1967 and deposited 
Rs. 50.00 with the jail authorities for 
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the expenses of Wali Mohd. This cir- 
cumstance, no doubt, creates a suspi- 
cion against the appellant, but it is 
not enough to prove the charge against 
the appellant. The appellant might as 
well have come to Khandwa to meet 
the driver and other occupants of the 
car to enquire about the circumstan- 
ces in which Ganja was being taken 
by them in the car. The appellant 
might further have deposited Rs. 50.00 
with the jail authorities for the ex- 
penses of Wali Mohd. for a variety of 
reasons and not necessarily because of 
his (the appellant’s) complicity in the 
transport of Ganja. 


12. In order to sustain the 
conviction of an accused on circum- 
stantial evidence, it is necessary that 
such circumstantial evidence should be 
of a conclusive character and should 
be consistent only with the hypothesis 
of the guilt of the accused. The same 
cannot, in our opinion, be said of the 
evidence against the appellant. Al- 
though, as mentioned above, there isa 
suspicion against the appellant regard- 
ing his complicity in the transport of 
Ganja, the facts brought on the record 
are not sufficient to bring the charge 
home to the appellant beyond all rea- 
sonable doubt. The appellant must in- 
evitably have the benefit of that doubt. 
We accordingly accept the appeal, set 
aside the conviction of the appellant 
and acquit him. 

Appeal allowed. 
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Index Note: — {A) Electricity 
Supply Act (1948) Schedule 6 Cl. VA 
(as amended in 1948) — Purchase of 
Flectrical Undertaking by Electricity 
Board — Board claiming deduction 
from purchase price of the amount ap- 
propriated towards Development Re- 
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serve by the undertaking — Claim not 
maintainable when it had been used 
in adding to the assets of the under- 
taking. 

Brief Note: — (A) Where the en- 
tire sum available in the Development 
Reserve of the Electrical undertaking 
is utilised by investment in the busi- 
ness of the electrical supply of the 
undertaking and there is no amount 
left in cash in the Development Re- 
serve, the purchaser Electrical Board 
cannot claim that the amount should. 
be deducted from the purchase price. 
The érgument that the Development 
Reserve should be handed over is 
based upon sub-cl. (4) of clause VA of 
the Sixth Schedule. The Development 
Reserve can be handed over to the 
purchaser only if it is available. A 
notional amount cannot be handed 
over. The Board has had the benefit 
of the Development Reserve, though 
not in cash but in other assets repre- 
senting the Development Reserve. The 
demand of the Board really amounts 
to saying that it must be paid twice- 
over, once in the form of the assets 
granted out of the Development Re- 
serve, which it has already had, and 
again the same Development Reserva, 
in casa as though it is still available 


in casa. There is no justification 
either in law or in equity for such a 
demani. (Para 3} 


The Judgment of the Court was 
delivered by 


ALAGIRISWAMI, J.:— This is an 
appeal against the judgment of a Divi- 
sion Bench of the Allahabad High 
Court affirming on appeal the judg- 
ment of a learned Single Judge deal- 
ing with company matters. The ap- 
pellant is the U. P. State Electricity 
Board and the respondent is the Offi- 
cial Liquidator of the Lower Ganges 
Jamuna Electricity Distributing Co. 
Ltd. This company went into liquida- 
tion in 1937 and had been administer- 
ed by the Official Liquidator till it was. 
purchased by the appellant Board on 
1-6-1961 for a sum of Rs. 7,82,256/- as 
mutually agreed. Thereafter disputes 
arose about certain reserves of the 
company and in the present appeal we 
are concerned only with what is call- 
ed the Development Reserve. It was 
by the Finance Act of 1955 that a pro- 
vision was made in the Income Tax 
Act for development rebate. In 1957 
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the Sixth Schedule of the Electricity 
(Supply) Act, 1948 was amended jin- 
troducing a new clause VA which 
reads: 

“(1) There shall be created a re- 
serve to be called the Development 
Reserve to which shall be appropria- 
ted in respect of each accounting year 
a sum equal to the amount of income- 
tax and supertax calculated at rates 
applicable during the assessment year 
for which the accounting year of the 
licensee is the previous year, on the 
amount of development rebate to 
which the licensee is entitled for the 
accounting year under clause (vi) (b) 
of sub-section (2) of Section 10 of the 
Indian Income-tax Act, 1922. 
PrOVideG:.csciesviesses 


(2) Any sum to be appropriated 
towards the Development Reserve in 
respect of any accounting year under 
sub-paragraph (1), may be appropri- 
ated in annual instalments spread over 
a period not exceeding five years from 
the commencement of that accounting 
year. 

(3) The Development Reserve shall 
be available only for investment in 
the business of electricity supply of 

e undertaking. 


(4) On the purchase of the under- 
taking, the Development Reserve shall 
be handed over to the purchaser and 
maintained as such Development Re- 
serve: 

Provided that where the under- 
taking is purchased by the Board or 
the State Government, the amount of 
the Reserve may be deducted from 
the price payable to the licensee.” 
The Board insisted that a sum of 
Rs. 1,45,482 in the Development Re- 
serve should be handed over to it or 
deducted from the purchase price. 
Though in the beginning there was a 
dispute about the actual amount in 
the Development Reserve it was final- 
ly agreed that the above sum was the 
correct figure. 


2. The Official Liquidator con- 
tended that the Development Reserve 
had been used in adding to the assets 
of the Electricity Undertaking and, 
therefore. that amount could not be 
paid. On the purchase of an Electricity 
Undertaking by the Electricity Board 
the market value of the Undertaking 
at the time of the purchase is payable 
under Section 7A of the Indian Elec- 
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tricity Act, 1910 and under sub-sec- 
tion (2) of that section the market 
value shall be deemed to be the value 
of all lands, buildings, works, materials 
and plant of the licensee suitable to, 
and used by him, for the purpose of 
the undertaking...... but without any 
addition in respect of compulsory pur- 
chase or of goodwill or of any profits 
which may be or might have been 
made from the undertaking or of any 
similar consideration. As already noti- 
ced under clause VA of the Sixth 
Schedule to the Electricity (Supply) 
Act, 1948, on the purchase of an under- 
taking the Development Reserve shall 
be handed over to the purchaser. It 
is on this þasis that the appellant Board 
insisted that a sum of Rs. 1,45,482/- 
should either bẹ paid to it or should 
he deducted from the purchase price 
payable by it to the licensee. This con- 
tention having been overruled by the 
ae below this appeal has been fil- 
ed. 

oe It appears to us that the 
decision of the Courts below was right. 
Under sub-cl. (3) of clause VA of the 
Sixth Schedule to the Electricity (Sup-~ 
ply) Act, 1948 the Development Re- 
serve shall be available only for invest- 
ment in the business of electricity 
supply of the undertaking. There is 
no prohibition against the Develop- 
ment Reserve being used for that pur- 
pose. There is no allegation that the 
Development Reserve in this case was 
used for any purpose other than in 
the business of electricity supply of 
the undertaking. There is no allega- 
tion of the money in the Development 
Reserve having been dissipated other- 
wise or misappropriated or anything of 
that, sort. There is no allegation that 
any portion of the Development Re- 
serve was spent on any item not per- 
missible under either of the two Acts. 
There is no allegation that the Deve- 
lopment Reserve is as a matter of fact 
available in the form of either cash 
Or deposits in banks or in investment 
in Government bonds or in liquid cash. 
The whole of the Development Reserve! 
has admittedly gone into the creation 
of assets which have enhanced the 
value of the undertaking and the ap- 
pellant Board has had the benefit of 
all such additions, improvements and 
accretions to the assets of the Elec- 
tricity Supply Undertaking as a conse- 
quence of the investment of the Deve- 
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lopment Reserve in the business of 
electricity supply of the undertaking. 
What is really asked for on behalf of 
the appellant Board is that the Offi- 


cial Liquidator should pay to it a 


notional sum representing what should 
have been in the Development Reserve 
and not that there is any amount avai- 
lable in the Development Reserve. The 
argument that the Development Re- 
serve should þe handed over is based 
upon sub-cl. (4) of clause VA of the 
Sixth Schedule. The Development Re- 
serve can be handed over to the pur- 
chaser only if it is available. A notional] 
amount cannot be handed over. The 
Development Reserve has been con- 
verted into other assets which have 
passed on to the appellant Board. In 
that sense the appellant Board has 
had the benefit of the Development 
Reserve, though not in cash but in 
other assets representing the Develop- 
ment Reserve. The demand of the 
Board really amounts to saying that 
it must be paid twice over, once in 
the form of the assets created out of 
the Development Reserve, which it 
has already had, and again the same 
Development Reserve in cash as though 
it is still available in cash. There is no 
justification either in law or in equity 
for such a demand. We are not im- 
pressed by the argument on behalf of 
the appellant Board that compared to 
the language used in clauses II, III 
and IV which deal with the Tariffs 


and Dividends Control Reserve and 
the Contingencies Reserve, the lan- 
guage in clause VA regarding the 


Development Reserve is different and, 
therefore, the Development Reserve 
should be handed over to it. The Divi- 
sion Bench has dealt in detail with 
the arguments regarding the distinc- 
tion between the Development Reserve 
and the other reserves advanced before 
it and we find ourselves in agreement 
with those observations and consider it 
unnecessary to repeat them. We can 
see no such distinction which will lead 
to the conclusion that the accumulated 
Development Reserve should be paid 
over to the purchaser even where it 
has already been used up in the crea- 
tion of tangible assets which have pass- 
ed on to the purchaser. The principle 
is so clear that it does not lend itself 
to any argument whatsoever. Nor does 
Section 70 of the 1948 Act give us any 
guide in interpreting the relevant 
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provision of law which will lead to the 
conclusion contended for by the ap- 
pellanz. The provision regarding De- 
velopment Reserve came into existence 
only in 1957 when the new clause VA 
was irserted in the Sixth Schedule by 
Act ICi of 1956 with effect from 1-4- 
1957. The language of that clause, 
therefore, is not the same as the 
language of Cls. IJ, II and IV which 
have been in the Act from the very 
beginning. Butthat by itself does not 
create any difficulty or problem in the 
interpretation of clause VA. We, there- 
fore, find ourselves in agreement with 
the leerned Judges of the High Court 
that as the Development Reserve is 
availakle for investment in the busi- 
ness of electricity supply of the under- 
taking and the entire sum therein has 
been utilized by investment in such 
business and there is no amount left in 
cash in the Development Reserve the 
Official Liquidator cannot be directed 
to pay any amount to the appellant 
Board as representing the Develop- 
ment Reserve. 

4, The appeal is dismissed, the 


appellant will pay the respondent's 
costs. 


Appeal dismissed 


AIR 1973 SUPREME COURT 2548 
(V 60 C 457) 


(From: Allahabad) 
D. G. PALEKAR AND A. ALAGIRI- 
SWAMI, JJ. 
Manzoor Khan and others, Appel- 
lants v Stateof U. P. and others, Res- 
pondents. 


Civil Appeal No. 151 of 1972, D/- 
1-5-1973. 

Index Note:—(A) U.P. Avas Evam 
Vikas Parishad Adhiniyam (1 of 
1966), Sections 25, 31 Scheme 
framed under Section 25 — Ab- 
sence cf previous permission under 
S. 6 of the U. P, (Regulation of Build- 
ing Operations) Act —— Proceeding for 
sanctioning of the scheme under Sec- 
tion 31, if rendered ultra vires. 

Brif Note: — (A) Fact that no 
previous permission under S. 6 of the 
U. P. (Regulation of Building Opera- 
tions) Act, 1958 is obtained for certain 
land development scheme as framed 
under S. 25 of the U. P. Avas Evam 
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Vikas Adhiniyam (1 of 1966) will not 
by itself render the proceeding for 
sanctioning of the scheme under S. 31 
of the latter Act ultra vires. Section 6 
is intended to prevent haphazard 
development of regulated areas and 
cannot apply where a Board like U.P. 
Avas Evam Vikas Parishad 
schemes for the express purpose of 
regulated development. The U. P. Act 
1021966 is a self-contained Act with 
all the necessary provisions. In absence 
of any provision making the framing 
of any scheme subject to S. 6 of the 
U. P. Act of 1958, the provisions of 
the U. P. Act 1 of 1966 will have to 
be given effect to. Besides, the U. P. 
Act 1 of 1966 is a special Act whose 
provisions will take effect in prefer- 
ence to the provision of a general Act 
like U. P. Act of 1958. (Paras 3, 4) 


Index Note: — (B) U. P. Avas 
Evam Vikas Parishad Adhiniyam (1 of 
1966), S. 31 — Provision regarding 
scheme being sanctioned within six 
months, if directory. 

Brief Note: — (B) Fact that a 
scheme framed under the U. P. Act 1 
of 1966 was not sanctioned within six 
months from the date of inviting ob- 

jections will not by itself make the 

pme (so framed) illegal. The provi- 

in S. 31 regarding the scheme 

3 sanctioned within six months is 
“ely directory and not mandatory. 

(Para 5) 
U. P. Avas 





Index Note: — (C) 


Evam Vikas Parishad Adhiniyam 
(1 of 1966), Section 49 —— Schemes 
under the Act — Possession of 


land under Section 17 (1) of Land 
Acquisition Act — Exercise of power 
by State Government under S. 49 of 
the U. P, Act — Necessity — (X-Ref: 
Land Acquisition Act (1894), S. 17). 


Brief Note: —- (C) As modified by 
S. 55 of the U. P. Act 1 of 1966 the 
enquiry under Section 5A of the Land 
Acquisition Act is dispensed with in 
the case of schemes undertaken under 
the U. P. Act. Power of the State 
Government under S. 49 of the U. P. 
Act to call for the records of the Board 
and to modify or annul any scheme 
is of no relevance to the powers to 
take possession of land under S. 17 (1) 
of the Land Acquisition Act. Further 
when the scheme is being sanctioned 
under S. 31 of the U. P. Act by the 
Government itself there is all the 


frames 


Manzoor Khan v. State of U. P. (Alagiriswami J.) [Pr. 1} S. C. 2549 


more no necessity for exercise of 
powers by the State Government under 
S. 49 of the U. P. Act before taking 
possession of land as aforesaid. 
(Para 6) 
The Judgment of the Court was 
delivered by 
ALAGIRISWAMI, J:— This is an 
appeal by certificate against the judg- 
ment of a Division Bench of the 
Allahabad High Court dismissing in 
limine a batch of writ petitions filed by 
the appellants questioning the proceed- 
ings taken to acquire their lands under 
the Uttar Pradesh Avas Evam Vikas 
Parishad Adhiniyam, 1965 (U. P. Act 1 
of 1966). Under this Act a Board called 
the Uttar Pradesh Avas Evam Vikas 
Parishad is constituted. That Board 
has the power to frame and carry out 
various types of housing and improve- 
ment schemes and for that purpose 
also to acquire properties. The parti- 
cular scheme for the purpose of which 
the impugned land acquisition pro- 
ceedings were initiated was a land 
development scheme under S. 25 of the 
Act. Under Section 28 when any 
housing or improvement scheme has 
been framed, the Board shall prepare 
a notice to that effect and cause it to 
be duly published and invite objec- 
tions. Section 30 mentions persons 
and bodies which can file objections. 
Under S. 31 after considering the ob- 
jections, if any, received and after 
giving an opportunity of being heard 
to the objectors, the Board may, so 
far as may be, within six months from 
the date of receipt of the last such ob- 
jection, either abandon the scheme, or 
if the estimated cost of the scheme 
does not exceed twenty lakhs of rupees, 
sanction it with or without modifica- 
tions, and if the estimated cost of the 
scheme exceeds twenty lakhs of rupees, 
submit it to the State Government for 
sanction with such modifications, if 
any, as the Board may suggest. The 
State Government may sanction with 
or without modifications, or refuse to 
sanction, or return for reconsideration, 
any scheme submitted to it under sub- 
section (1). Under Section 32 when- 
ever the Board or the State Govern- 
ment sanctions a housing or improve- 
ment scheme, it shall be notified in 
the Gazette and the notification in re- 
spect of any scheme shall be conclu- 
sive evidence that the scheme has 
been duly framed and sanctioned. If 


2550 S. C. [Prs. 1-5} Manzoor Khan v. State of U. P. (Alagiriswami J.) 


the scheme is one sanctioned by the 
Board an appeal to the State Govern- 
ment is also provided. The present 
scheme is one sanctioned by the State 
Government as its cost exceeds Rs. 20 
lakhs. The scheme in question called 
the Karaili Land Development Scheme 
was notified under Section 28 on 27-7- 
1967 and objections were invited. The 
appellants filed their objections and 
the Board heard them on 30-1-1968. 
Representations had also been made 
by the appellants to the Government 
on 13-7-1970. The scheme was sanc- 
tioned on 17-7-1970. On 14-5-1971 the 
appellants received. notices under Sec- 
tions 9 (3) and 17 (1) of the Land Ac- 
quisition Act, 1894, and thereupon 
filed a petition challenging the propos- 
ed acquisition which was dismissed in 
limine by the High Court. 

PA Before us Mr. V. C. Para- 
shar vigorously urged many conten- 
tions of which we are mentioning be- 
low only the relevant ones: 

(1) That proceedings under the 
Avas Evam Vikas Adhiniyam sanction- 
ing the “Kairaili Bhoomi Vikas Yojna, 
Allahabad” are ultra vires as no pre- 
vious permission was obtained to the 
said scheme under the mandatory pro- 
visions of Section 6 of the U. P. (Re- 
gulation of Building Operations) Act, 
1958 before undertaking the same, as 
the status of the U. P. Avas Evam 
Vikas Parishad is nothing more than 
that of person being a body corporate 
as laid down in Section 3 (ii) of the 
U. P. Avas Evam Vikas Parishad Adhi- 
niyam 1965 (U. P. Act No. 1 of 1966). 

(2) That the scheme was not san- 
ectioned within six months from the 
date of the receipt of objections. 

(3) That there was no urgency for 
applying Section 17 (1) of the Land 
Acquisition Act, 1894, even before the 
representation under Section 49 of the 
U. P. Avas Evam Vikas Adhiniyam had 
been considered. 

Though as many as 11 grounds have 
been raised in the petition before the 
High Court and 8 in petition of appeal 
in this Court, as we consider the rest of 
the points as wholly without substance 
it is unnecessary to refer to them. 
Point 1 

3. Under Section 6 of the U. P. 
(Regulation of Building Operations) 
Act, 1958, no person shall under- 
take or carry out the develop- 


A.L R. 
ment of any site in any regu- 
lated area or erect, re-erect or 
make any material change in any 


building or make or extend any ex- 
cavation or lay out any means of ac- 
cess t> a road in such area except in 
accordance with the directions, if any, 
issued under this Act and with previ- 
ous permission of the prescribed Au- 
thority in writing. It is admitted that 
the area proposed to be acquired is a 
regulated area. We do not see any 
substance in the contention that as no 
sancticn under this section had been 
taken the acquisition proceedings are 
ultra vires. This section is intended 
to prevent haphazard development of 
regulated areas and cannot apply 
where a Board like the U. P. Avas 
Evam Vikas Parishad frames schemes 
for the express purpose of regulated 
development. The acts mentioned in 
that section have not yet even begun 
and even if they are so begun there 
may be room for objecting to those 
acts without complying with its provi- 
sions but it cannot have any relevance 
to the proceedings for acquiring land 
for a scheme which may perhaps in 
due course lead to such acts being 
done.. It is at that stage, if at all, that 
that section ought to be relied u 
if it is contravened. 

4, Furthermore, the Act is 
self-cor.tained Act with all the neces- 
sary provisions. Indeed where it con- 
siders necessary it has even amended 
earlier Acts as is seen from S. 55 
which mentions the amendments to 
which the Land Acquisition Act, 1894 
shall be subject in so far as it applies 
to the acquisition of land for the pur- 
poses oł the Act. If the intention were 
that ths framing of any scheme was 
to be subject to the provisions of Sec- 
tion 6 of the U. P. (Regulation of 
Building Operations) Act, 1958, the 
Act would have specifically said so. In 
the absence of any such provision, pro- 
visions of Uttar Pradesh Act 1 of 1966 
would have to be given full effect to. 
Moreover, this is a special Act whose 
provisions will take effect in prefer- 
ence to the provisions of a general Act 
like the U. P. (Regulation of Building 
Operations) Act of 1958. We hold that 
there is no substance in this conten- 
tion. 
Point 2 

5. The fact that the scheme was 
not sanctioned within six months from 
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jthe date of inviting objections cannot 
make the scheme illegal or ultra vires. 
Even S. 31 merely provides that “the 
Board may, so far as may be, within 
six months......... sanction it...”. So the 
period of six months within which the 
scheme has to be sanctioned is not an 
absolute limit. The provision regard- 
jing the scheme being sanctioned within 
six months is purely directory and 
not mandatory. The scheme is, there- 
fore, valid. 


Point 3 


6. The provisions of S. 17 (1) 
of the Land Acquisition Act, 1894 
leave it absolutely to the discretion 
of the appropriate government in cases 
of urgency to direct the Collector to 
take possession of any waste or arable 
land needed for public purposes even 
though no award has been made. 
There is no dispute that these lands 
are arable lands. So, the question 
whether there is urgency or not is left 
to the discretion and decision of the 
appropriate government. Under sub- 
section (4) of that section in the case 
of any land to which, in the opinion 
of the appropriate Government the 
rovisions of sub-section (1) or sub- 





Ree iion (2) are applicable, the appro- 


priate Government may direct that 
the provisions of Section 5A shall not 
apply. One of the modifications to the 
Land Acquisition Act, 1894 made by 
5. 55 of the U. P. Act 1-of 1966 is that 
the provisions of Section 5A of the 
Land Acquisition Act, 1894, shall be 
inapplicable in relation to any land 
proposed to be acquired under any 
housing or improvement scheme noti- 
fied in the Official Gazette under Sec- 
tion 28 or under clause (a) of sub-sec- 
tion (3) of Section 31. It is, therefore, 
obvious that the Legislature has spe- 
cifically applied its mind to the ques- 
tion whether an inquiry under S. 5A 
of the Land Acquisition Act was neces- 
sary and dispensed with it in the case 
of schemes undertaken under the pro- 
visions of that Act. We do not see 
jwhat relevance the power of the State 
Government under S. 49 of the Act to 
call for and examine the records of 
ithe Board relating to any housing or 
jimprovement scheme and modify, an- 
nul or remitting for re-consideration 
has to the power to take possession of 
ithe land under provisions of S. 17 (1) 
“of the Land Acquisition Act, 1894. 
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Furthermore, this scheme being san- 
ctioned by the Government itself there 
is no room for exercise of the powers 
under S. 49. 

T: In the result we consider 
that all the points raised on behalf of 
the appellants are wholly without sub- 
stance and dismiss the appeal. The ap- 
pellants shall pay the costs of the res- 
pondents. 

8. We must also refer to and 
dispose of certain CMPs filed in the 
course of these proceedings. CMP 
No. 780 of 1972, and application for 
adding the legal representatives of one 
of the petitioners, Abdul Bari Khan is 
allowed. C.M.P. No. 780A of 1972, an 
application for appointment of next 
friend of the three minor legal repre- 
sentatives, is allowed. C.M.P. No. 9486 
of 1972, an application for amendment 
of certain details of the lands sought 
to be acquired, is allowed. C.M.P. 
No. 9487 of 1972, a petition by 22 per- 
sons to be added as parties in this ap- 
peal is dismissed. C.M.P. No. 9488 of 
1972 is also consequently dismissed. 
There will be no order as to costs in 
any one of them. 

Appeal dismissed. 


AIR 1973 SUPREME COURT 2551 
(V 60 C 458) 


(From: Andhra Pradesh) 
K. K. MATHEW AND I. D. DUA, JJ. 


Neti Sreeramulu, Appellant v.~ 
State of Andhra Pradesh, Respondent. 


Criminal Appeal No. 50 of 1973, 
D/- 2-4-1973. 

Index Note: — (A) Criminal P.C. 
(1898), S. 374 — Confirmation of death 
sentence — Duty of High Court — 
(X-Ref:—Penal Code, S. 302). 

Brief Note: — (A) While confirm- 
ing the capital sentence the High 
Court had quite clearly an obligation 
to itself consider what sentence should 
be imposed and not be content with 
the trial court’s decision on the point 
unless some reason was shown for 
reducing that sentence. (Para 6) 


Index Note: — (B) Penal Code, 
S. 302 — Death sentence — Reduction 
of — Mitigating circumstances. 

Brief Note: — (B) Commission of 
murder possibly out of sexual jealousy 


IQ/IQ/C430/73/GKC. 
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or indignation at unfaithfulness of de- 
ceased — Long delay in execution of 
death sentence — Sentence of death 
reduced to that of life imprisonment 
in the interest of justice — AIR 1944 
F.C. 1, Rel. on. (Paras 7, 9) 


Index Note: — (C) Penal Code 
S. 302 — Death sentence -— Reduction 
of — Long delay in execution of death 
sentence, if a ground. 

Brief Note:— (C) Long lapse of 
time since the imposition of the capi- 
tal sentence by the trial court and the 
consideration of the question of sen- 
tence by the Supreme Court consti- 
tutes a relevant ground for reducing 
the sentence to life imprisonment. 

(Para 7) 
Cases Referred: Chronological Paras 


AIR 1957 SC 469 = 1957 Cri LJ 
586, Jumman v. State of Punjab 6 
AIR 1944 FC 1 = 45 Cri LJ 413, 
Piare Dusadh v. Emperor 9 


The Judgment of the Court was 
delivered by 


DUA, J.:— In this appeal from the 
judgment and order of the Andhra 
Pradesh High Court convicting the 
appellant for the murder of one Gadu- 
sula Seetha under Section 302, I. P.C. 
and sentencing him to death, special 
leave granted by this Court was limit- 
ed only to the question of sentence. 
The preparation of the record was dis- 
pensed with and the appeal was 
directed to be heard on the S. L. P. 
paper book. In the order granting 
special leave dated March 1, 1973 it 
was specifically directed as under: 

“Let an actual date of hearing of 
the appeal be fixed which will not be 
longer than one month from today, 
and notice of the actual date of hear- 
ing of the appeal shall be sent to the 
respondent forthwith.” 


Earlier, on July 5, 1972 the special 
leave petition has been placed before 
the vacation Judge (K. K. Mathew J.) 
and notice was directed to go to the 
respondent to show cause why spe- 
cial leave should not be granted in 
regard to the sentence only. It is un- 
fortunate that the matter could not 
be placed before the Bench after ser- 
vice of show cause notice for nearly 
eight months. The appellant had been 
sentenced to death as far back as 
October 30, 1971 by the Additional 
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Sessions Judge, West Godavari Divi- 
sion at Eluru and the death sentence 
was confirmed by the High Court om 
January 24, 1972. 


2. The prosecution story as up- 
held by the High Court stated briefly 
is that the deceased, who was a marri- 
ed weman, was having an illicit inti- 
macy with the appellant and they were 
both living at Tadimalla. Before they 
came to Tadimalla to settle down 
there, the deceased was married ta 
one Basavaiah of Rythapuram. There, 
she had developed illicit intimacy with 
her husband’s brother and is stated te 
have eloped with him. Sometime later, 
she patched up with her husband and 
they koth then went down to Tadi- 
malla to live there, which was the 
native village of the deceased. But 
there also the deceased developed il- 
licit intimacy with the appellant who 
belonged to Harijan community. Ap- 
parently the deceased belonged to a 
higher caste. It appears that the ap- 
pellant and the deceased started living 
together in a portion of the appellant’s 
house in Harijanwada of Tadimalle 
village. According to the testimony 
of Osha Thammaiah (P.W. 14) even 
when tne deceased was living with thé 
appellant she was having a liaison 
with this witness. The deceased met 
with her death on 24-4-1971 at about 
6 am. About 20 days prior to this 
date, the deceased left the appellant’s 
house end started living in a portion 
of the house of Gapapati Bapanamma 
(P.W. 13), the maternal grandmother 
of Osha Thammaiah (P.W. 14). Accord- 
ing to P.W. 14 the deceased did so in 
order to continue her illicit intimacy 
with that witness. The appellant ap- 
parently felt distressed on account of 
this coniluct on the part of the deceas- 
ed. On the morning of April 14, 1971, 
the deceased went to the Panchayat 
well to take water to her house and 
while she was standing there on the 
platform of the well, the appellant 
went there, caught hold of her pig- 
tail from behind with his left hand and 
delivered two blows on the left side 
of her neck and gave two cr three 
blows on her left upper fore-arm. The 
deceased tried to free herself from 
the appellant’s grip but fell down flat 
about six yards away from the well. 
The app2Uant is said to have deliver- 
ed another blow with the knife on 
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the left side of her abdomen which 
resulted in her intestines protruding 
out. The deceased it appears died soon 
after the receipt of these injuries. 


J: In the High Court on behalf 
of the appellant it was argued that 
the sentence should þe reduced to life 
imprisonment because: (1) the appel- 
lant is a very young man of about 20 
years of age; (2) the incident arose out 
of sexual jealousy and (3) the crime 
was not pre-meditated. The High 
Court did not consider these three cir- 
cumstances to be sufficient to merit a 
lesser sentence, because from the evi- 
dence of the doctor and the post-mor- 
tem certificate given by him it was 
evident that the appellant had inflict- 
ed as many as ten incised injuries out 
of which two injuries were fatal and 
even after inflicting the injuries on 
the deceased indiscriminately the ap- 
pellant stabbed her in the abdomen 
with such violence that the intestines 
actually came out and this happened 
after the deceased had fallen down. 
From the injuries caused by the ap- 
pellant to the deceased the High Court 

-felt that the accused must have inten- 
ded to murder her and his intention in 
battacking the deceased was not only to 
chastise her or to teach her a lesson. 
Finding no reason to reduce the sen- 
tence passed by the trial court the 
High Court confirmed the capital sen- 
tence. 

4. In this Court it was conten- 
ded on behalf of the appellant that 
there was grave provocation for the 
appellant in that the appellant had 
sacrificed everything for the sake of 
keeping the deceased with him but she 
had proved unfaithful and had not 
only started living with someone else 
but had even ridiculed him. It was 
also contended that the courts below 
had completely ignored the effect of 
the recent amendment of Section 357, 
Cr. P. C. and that they have proceed- 
ed as if there must besome mitigating 
circumstance in order to justify the 
imposition of a lesser penalty in case 
of conviction under Section 302, I. P.C. 


5. The learned additional Ses- 
sions Judge, when dealing with the 
question of sentence observed that 
there were “absolutely no extenuat- 
ing circumstances to justify imposi- 
tion of lesser sentence”. No doubt, ac- 
cording to the trial court, the murder 
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[Prs 2-7} S. €. 2353: 


was committed in broad day-light in 
the presence of many persons in the 
heart of the Harijan-wada and noth- 
ing had transpired on the day of the 
occurrence which could have concei- 
vably given any provocation to the ap- 
pellant so as to incite him to commit 
the offence and the murder was com- 
mitted in cold blood with pre-medita- 
tion. But it does appear to us that 
the learned additional Sessions Judge 
was perhaps not fully conscious of the 
amendment and his approach suggests 
that he was looking for some mitigat- 
ing circumstance to justify the impo- 
sition of lesser penalty. Having found 


none, the capital sentence was im- 
posed. 

6. In the High Court also 
when the question of sentence was 


raised it was observed as follows: 


“It is clear that the accused in- 
tended to murder the deceased. We do 
not find any reason to reduce the sen- 
tence passed by the lower court. We 
confirm the sentence.” | 
While confirming the capital sentence, 
the High Court had quite clearly an 
obligation to itself consider what sen- 
tence should be imposed and not be 
content with the trial court’s decision 
on the point unless some reason was 
shown for reducing that sentence. As 
observed in Jumman v. The State of 
Punjab, AIR 1957 SC 469 in such a 
case, “it is the duty of the High Court 
to consider the proceedings in al 
their aspects and come to an indepen- 
dent conclusion on the materials, apart 
from the view expressed by the Ses- 
sions Judge. In so doing, the High 
Court will be assisted by the opinion 
expressed by the Sessions Judge, but 
under the provisions of the law above- 
mentioned it is for the High Court to 
come to an independent conclusion of 
its own.” 


i; No doubt, as observed by 
the High Court, there were as many 
as ten incised injuries on the deceased 
and injuries nos. 1 and 4 were consi- 
dered by the medical evidence to be 
fatal. It is also clear that on the day 
of the incident nothing had happened 
to cause sudden provocation which 
should be grave enough to make the 
appellant lose his balance of mind. But 
in that case an argument would be 
open to take the offence out of the 
purview of Sections 300 and 302, LP.C. 
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‘That point does not appear to be open 
‘to the appellant because this appeal 
was not admitted on the merits and 
we are only required to consider whe- 
ther on the conclusions of the High 
Court and on the assumption that the 
offence is one of murder, lesser penal- 
ty should be imposed in the present 
qcase. Apart from the question of what 
sentence should have been imposed by 
the trial court, In our opinion, it is 
Hopen to this Court under Article 136 
Jof the Constitution to see what sen- 
tence permissible under the law would 
meet the ends of justice now when we 
‘lare called upon to consider that ques- 
jtion. The appellant was clearly on 
jiterms of improper intimacy with the 
deceased and was perhaps overcome 
by a sense of jealousy or indignation 
of what he thought was unfa:thfulness 
on the part of the deceased. Assuming 
Jthe trial court was justified in impos- 
‘ting the capital sentence, the long lapse 
of time since the imposition of the 
capital sentence by the trial court and 
ithe consideration of the question of 
jsentence by us, in Our opinion, consti- 
jtutes a relevant ground for reducing 
‘the sentence to life imprisonment. In 
‘the present case the appellant must 
have been in the condemned cell ever 
since October 30, 1971 when the sen- 
tence of death was imposed on him by 
the trial court. The High Court con- 
firmed the sentence as far back as 
January 24, 1972. Since then the ago- 
nising consciousness and feeling of be- 
ing under the sentence of death must 
‘have constantly haunted the appellant. 
No doubt, this delay has been caused 
because of the time taken by the High 
‘Court in disposing of the application 
for leave to appeal to this Court and 
‘because of the pendency of the appli- 
‘cation for special leave ta appeal in 
‘this Court since October, 1972. But 
‘that cannot detract from the acute 
mental agony to which the appellant 
‘must have been subjected ever since 
the imposition of the capital sentence 
-on him. 

8. We find that in July, 1972 
this Court issued notice to the respon- 
‘dent State to show cause why special 
leave should not be granted in regard 
‘to the sentence. The notice was ap- 
‘parently issued without any delay. 
But the matter was unfortunately not 
set down for hearing till 1-3-1973. 


‘This delay was perhaps due to the fact. 


A.L RB. 


that the respondent-State did not put 
in appearance. Indeed, the State was 
not represented at the hearing either 
of the special leave petition or of the 
appeal before us. Now the impor- 
tanc2 of speedy disposal of cases in- 
volving sentence of death has been 
recognised by this Court, for, in R. 21 
(2) cf O. XXI, it is expressly provided 
that in such cases the printed record 
shall be made ready anc despatched 
to this Court within a period of 60 days 
aiter the receipt of intimation from 
the registry of this Court of the filing 
of tne petition of appeal or of the 
order granting special leave to appeal. 
The same anxiety and concern for 
speedy disposal of special leave peti- 
tions in such cases is equally desir- 
able. It appears thatthe importance of 
speedy hearing of the petition for spe- 
cial _eave was not realised in this case. 
In our view, the neglect or unwilling- 
ness of the State to enter appearance 
should not have prevented the posting 
of the special leave petition for hear- 
ing with the greatest possible dispatch. 


9, On the facts and circumst- 
ances of this case we feel that the in- 
terests of justice require that the sen- 
tence of death should be reduced ‘all 
that of life imprisonment and we s0| 
order. The fact that the State of 
Andhra Pradesh has not cared to enter 
appearance in spite of notice suggests 
that in the opinion of the legal advi- 
sors of the State there was no good 
cause to show against the reduction of 
sentence. In Piare Dusadh v. Emperor, 
AIR 1944 FC 1 the sentence of death 
was reduced to one of transportation 
for life when the convict had inter 
alia been awaiting execution of death 
sentence for over a year. 

The Federal Court there observed: 


“In committing the offence the 
appellant must have been actuated by 
jealousy or by indignation either of 
which would tend further to disturb 
the balance of his mind. He has be- 
sides been awaiting the execution of 
his d2ath sentence for over a year. We 
think that in this case a sentence of 
transoortation for life would be more 
appropriate than the sentence of 
death.” 


These observations are equally per- 
tinen: to the case in hand. 

10. The appeal is accordingly 
allowed and the appellant’s sentence is 


1973 


reduced to that of imprisonment for 
life. 


Appeal allowed. 
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Index Note: — (A) Constitution of 
India Arts. 316, 317 and 319 — Scope 
and inter pretation—Member of Public 
Service Commission — Appointed as 
its chairman in middle of his term. of 
six years — Gets a fresh term of six 
years or till his superannuation which- 
ever is earlier. 

Brief Note: — (A) While a mem- 
ber and a chairman of a Public Service 
Commission both are members, they 
hold different offices. The tenure of 
“his office starts under Art. 316 (2) 
from the date on which he enters up- 
on his office’ which, in the case of a 
Chairman appointed directly as such 
or originally as member and later ele- 
vated as Chairman, begins when he 
starts functioning as chairman. 

(Para 10) 

A member can fill one of two of- 
fices as an ordinary member or as a 
member-chairman and the disability 
for reappointment prescribed by Arti- 
cle 316 (3) attaches to the specific 
office. The distinction is fine but real. 
It follows that an ordinary member 
when elevated to the higher office of 
chairman is not reappointed and does 
not contravene Art. 316 (2) or (3) even 
if it be on the full course of six years 
of the office of ordinary member hav- 
ing run out. (Para 11) 


Article 319 only means that a 
member on ceasing to hold office as 
such, as a result of his six year term 
expiring, shall be eligible for appoint- 
ment as chairman of the same com- 
mission. There is no contravention of 
Art. 316 (3) which prevents reappoint- 
ment to the same office. Similarly, 
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Art. 316 (2) is not breached because 
there is a six year term for each office. 
(Para 12) 
When an ordinary member is ap- 
pointed chairman by virtue of Art. 319 
(d), what really happens is that the 
incumbent takes hold of a new office, 
namely, that of chairman, and in terms 
of Art. 316 (2) he shall hold his new 
office, for a term of six years or un- 
til he attains the age of superannua- 
tion. In such a case, he, by necessary 
implication and eo instante relinquishes 
or ceases to hold his office as ordinary 
member within meaning of Art. 319 
(d). AIR 1966 Cal 290 (FB) Majority 
view overruled, Minority view ap- 
proved. (1978) 2 Mys LJ 54 Affirmed. 
(Paras 13, 14) 
Cases Referred: Chronolegical Paras 
AIR 1970 Orissa 205=1970 Lab IC 
1499, Upendra Das v. State of 
Orissa 7 
(1970) CWJC No. 1997 of 1970, D/- 
21-12-1970 = 1971 BLJR 1092, 
Ram Ishwar Singh v. Jagatnand 7 
(1969) Writ Petns Nos 6492, 5031 
and 3758 of 1969 (Mys), Meeni- 
swamy v. Lingappa 7 
AIR 1966 Cal 290 (FB), Dhirendra 
Krishna v. Corpn. of Calcutta 7 
AIR 1952 SC 366 = 1952 SCR 
1112 State of Travancore 
Cochin v. Bombay Co. Ltd. 


Alleppey 5 
AIR 1950 SC 27 = 1950 SCR 88, 
Gopalan v. State of Madras 5 


(1942) 65 Comm WLR 289 = 15 
ALJ 330 (Aus), Waghorn v. 
Waghorn 2 

1935 AC 445 = 103 LJ KB 583, 
Assam Rlys. and Trading Co. 

Ltd. v. I. R. C. 5 

(1896) 22 Ind App 107 = ILR 22 
Cal 788 (PC), Administrator- 
General of Bengal v. Premlal : 
Mullik 5 


(1769) 4 Burr 2303=98 ER 201, 
Miller v. Tayler 5 


The Judgment of the Court was 
delivered by 


KRISHNA IVER, J.:— A short issue 
as to the expiration of the constitu- 
tionally guaranteed tenure of office of 
a Member of the Public Service Com- 
mission, who, in the middle of his 
term, reincarnates as its Chairman and 
claims a fresh six-year spell, has lent 
itself to considerable argument at the 
Bar, the contributory causes being the 
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differing views of courts, varying 
practices of States, apparent incon- 
pruity between the paramount pur- 
pose and the expressed language of 
the provisions and the slight obscurity 
of the relevant articles, the expert 
drafting and careful screening by the 
‘founding fathers’ notwithstanding. 


2: One Shri Bidap, the respon- 
dent in this appeal, was appointed 
Member of the States Public Service 
Commission by the Governor of 
Mysore on March 20, 1967. While his 
term was still running, the Governor 
was pleased to appoint him Chairman 
of the Commission with effect from 
February 15, 1969. The State took the 
view that the six-years assured to him 
by Article 316 (2) commenced to run 
from the date he become Member 
simpliciter and did not receive a fresh 
start from the later date when he as- 
sumed office as Chairman. Govern- 
ment’s view on the issue was revealed 
in answer to an interpellation in the 
Legislative Council made on March 17, 
1973. On this reckoning the Chairman’s 
term would have ended on the 19th 
and so, the panicked respondent has- 
tened to the High Court to avert the 
peril of premature ouster and sought 
an appropriate writ interdicting Gov- 
ernment’s move. The timely interim 
order and the eventual allowance of 
the writ petition balked the hope of 
Government and drove the State to 
this Court in quest of a final pro- 
nouncement on the constitutional ques- 
tion involved. While there is diverg- 
ence of judicial opinion at the High 
Court level, the preponderance of au- 
thority, including a ruling of the 
Mysore High Court itself, militates 
against the appellant’s stand-point. A 
broad consensus of administrative pra- 
ctice evolved by the Union Govern- 
ment in response to an opinion ten- 
dered by the Attorney-General on a 
reference made to him at the instance 
of the Conference of All India Chair- 
men of Public Service Commissions 
(prompted by divergent views express- 
ed in a full Bench judgment of the 
Calcutta High Court) also goes against 
the appellant’s position. Technically, 
neither the appellant nor, for that mat- 
ter, any citizen is bound by adminis- 
trative verdicts on questions of law 
and when the High Courts disagree, 


the law becomes uncertain necessitat- 


- 
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ing resolution of the conflict by the- 
Supreme Court. It is apt to remember 
the words of Rich, J — 

“One of the tasks of this Court is. 

to preserve uniformity of determina- 
tion. It may be that in performing the 
task the Court does not achieve the 
uniformity that was desirable and 
what uniformity is achieved may be 
uniformity of error. However in that 
event it is at least uniformity”. 
Waghorn v. Waghorn, (1942) 65 Comm 
W. `. R, 289, at p. 293. 
Morzover, in a Government of laws 
like ours, the last court has the last. 
word on a given law, it being permis- 
sible to the Legislature, subject to 
constitutional limitations, to amend 
the law, if necessary. The question in 
the present case being one of general 
public importance has to be decided by 
this Court silencing the present and: 
potential disputes and laying down a 
binding rule for the whole country. 


3. Counsel for the appellant. 
strenuously contends that there is high 
policy animating the provisions which 
limit the official life of a Member of 
the Public Service Commission to a 
significantly short term of six years 


courled with an almost blanket ban on- 


the holding of other office or taking. 
up cf other employment under Govern- 
menz on ceasing to be a Member. Be- 
fore we focus on the fasciculus of 
Articles 316 to 319 to assess the force 
of this and other submissions, two- 
basic questions fall to be considered. 
Is there any public policy of great 
moment behind these Articles and if 
so, what is it? Secondly, assuming its 
existence and importance, could this 
Court, while interpreting the provi- 
sions of the Constitution, listen to such 
extrinsic voices, however natural, logi- 
cal and persuasive, or be guided by 
the golden rule of grammatical con- 
struction which treats the text of the 


statcte as a sort of forensic sound- 
proof room? 
4, The working life of an 


Indian Official in administration can 
easily be, and is, several times the six 
short years granted to a Public Ser- 
vice Commission Member under Arti- 
cle 316 (2). Further employment in 
publ.c service is also not unusual for 
supezannuated officers, particularly 
at tke higher echelons. And yet there 
is substantial, although not total, pro- 
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hibition of subsequent employment in 
public service of Commission Members 
written into the Constitution by Arti- 
cle 319. The learned counsel rightly 
stresses that the Public Service Com- 


mission has vast powers of recruit- 
ment of candidates for an immense 
and increasing host of Government 


posts which in a country with consi- 
derable unemployment are prone to be 
abused if too close and too long a 
familiarity with certain sectors were to 
be established. The prospect and peril 
of the Executive tempting with rene- 
wals of membership to influence the 
incumbents may corrupt that institu- 
tion which must zealously be kept 
above suspicion. This is the raison 
d'etre of the narrow period prescribed 
by Art. 316 (2), the taboo on reap- 
pointment in Art. 316 (3) and on tak- 
ing up of any Government service 
clamped down by Article 319. This 
view gains strength from the proceed- 
ings of the Constituent Assembly, par- 
ticularly the speech of Dr. Ambedkar. 
May be there is plausibility in the 
point that the three limitations on the 
office of membership (made a shade 
more rigorous in the case of chairman- 
_ship) were directed towards obviation 
of abuse. Even so, is that a dominant 
concern of court in the interpretation 
of the statute or altogether irrelevant? 
Are Constituent Assembly Debates 
and objects in the mind of law-makers 
put out of the judicial area of vision 
by the classical exclusionary rules 
which are part of our legal heritage 
from the British? 


5. Anglo-American jurispru- 
dence, unlike other systems, has gene- 
rally frowned upon the use of parlia- 
mentary debates and press discussions 
as throwing light upon the meaning of 
statutory provisions. Willes, J. in 
Miller v. Taylor, (1769) 4 Burr 2303 at 
p. 2332 stated that the sense and mean- 
ing of an Act of Parliament must be 
eollected from what it says when pass- 
ed into law, and not from the history 
of changes it underwent in the House 
where it took its rise. That history is 
not known to the other House or to 
the Sovereign. In Assam Railways and 
Trading Co. Ltd. v. I. R.C., 1935 AC 
445 at p. 458, Lord Writ in the Privy 
Council said: 


“It is clear that the language of a 
Minister of the Crown in proposing 
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in Parliament a measure which even- 
tually becomes law is inadmissible and 
the report of commissioners is even 
more removed ‘from. value as evidence 
of intention, because it does not fol- 
low that their recommendations were 
accepted”. 


The rule of grammatical construction 
has been accepted in India before and 
after Independence. In the State of 
Travancore-Cochin v. Bombay Com- 
pany Ltd., Alleppey, AIR 1952 SC 366 
Chief Justice Patanjali Sastri deliver- 
ing the judgment of the Court, said: 


“It remains only to point out that 
the use made by the learned judges 
below of the speeches made by the 
members of the Constituent Assembly 
in the course of the debates on the 
draft Constitution is unwarranted. That 
this form of extrinsic aid to the inter- 
pretation of statutes is not admissible 
has been generally accepted in En- 
gland, and the same rule has been 
observed in the construction of Indian 
statutes—see Administrator-General of 
Bengal v. Prem Lal Mullic, (1896) 22 
Ind App 107 (P.C.) at p. 118. The rea- 
son behind the rule was explained by 
one of us in Gopalan v. State of 
Madras, 1950 SCR 88={AIR 1950 SC 
27) thus: 


“A speech made in the course of 
the debate on a bill could at best be 
indicative of the subjective intent of 
the speaker, but it could not reflect 
the inarticulate mental process lying 
behind the majority vote which carri- 
ed the bill. Nor is it reasonable to 
assume that the minds of all those 
legislators were in accord”, 
Or, as it is more tersely put 
American case — 


in an 


“Those who did not speak may 
not have agreed with those who did; 
and those whospoke might differ from 
each other—United States v. Trans- 
Missouri Freight Association, (1897) 
169 U.S. 290 at p. 318 (sic)”. 

This rule of exclusion has not always 
been adhered to in America, and some 
times distinction is made between us- 
ing such material to ascertain the 
purpose of a statute and using it for 
ascertaining its meaning. It would 
seem that the rule is adopted in 
Canada and Australia—see Craies on 
oe Law, 5th Edn. p. 122 (pp. 368- 
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In the American Jurisprudence a more 
natural note has sometimes been 
struck. Mr. Justice Frankfurter was 
of the viewt that— 


“If the purpose of construction is 
the ascertainment of meaning, noth- 
ing that is logically relevant should 
be excluded, and yet, the Rule of Ex- 
clusion, which is generally followed 
in England, insists that, in interpret- 
ing statutes, the proceedings in the 
Legislatures, including speeches deli- 
vered when the statute was discussed 
and adopted, cannot be cited in 
courts.” 

Crawford on Statutery Construction at 
page 383 notes that — 

“The judicial opinion on this point 
is certainly not quite uniform and 
there are American decisions to the 
effect that the general history of a 
` statute and the various steps leading 
up to an enactment including amend- 
ments or.modifications of the original 
bill and reports of Legislative Com- 
mittees can be looked at for ascertain- 
ing the intention of the legislature 
where it is in doubt; but they hold 
definitely that the legislative history 
is inadmissible when there is no ob- 
scurity in the meaning ofthe statute.” 
The Rule of Exclusion has been cri- 
ticised by jurists as artificial. The 
trend of academic opinion and the prac- 
tice in the European system suggest 
that interpretation of a statute being 
an exercise in the ascertainment 
of meaning, everything which is logi- 
cally relevant should be admissible. 
Recently, an eminent Indian jurist has 
reviewed the legal position and ex- 
pressed his agreement with Julius 
Stone and Justice Frankfurter.** 

Of course, nobody suggests that 
such extrinsic materials should be 
decisive but they must be admissible. 
Authorship and interpretation must 
mutually illumine and interact. There 
is authority for the proposition that 
resort may be had tothese sources with 
great caution and only when incon- 
gruities and ambiguities are to be 
resolved. (AIR 1950 SC 27). There 


+See reference in the Indian Parlia- 

_ ment and the Fundamental Rights— 
Tagore Law Lectures — Chapter VI, 
_page 141. 

**The Indian Parliament and the Fun- 
damental Rights — Tagore Law 
Lectures, p. 148 
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is a strong case for whittling 
down the Rule of Exclusion follow- 
ed in the British courts and for less 
apo_ogetic reference to legislative 
proceedings and like materials to read 
the meaning of the words of a statute. 
Where it is plain, the language pre- 
vails, but where there is obscurity or 
lack of harmony with otker provisions 
and in other special circumstances, it 
may be legitimate to take external 
assistance such as the object of the 
provisions, the mischief sought to be 
remedied, the social context, the words 
of tne authors and other allied matters. 
The law of statutory construction is a 
strazegic branch of jurisprudence 
which must, it may be felt, respond 
to the great social changes but a con- 
clusive pronouncement on the parti- 
cular point arising here need not de- 
tain us because nothing decisive as be- 
tween the alternative interpretations 
flows from a reliance on the Consti- 


tuent Assembly proceedings or the 
broad purposes of the statutory 
scheme. 

6. A few excerpts from the 


drafzing preludes to the framing of 
the Constitution from the masterly 
study by B. Shiva Rao and relevant 
quotes from a few important speeches 
in the House may be apposite and il- 
luminating. The Royal Commission on 
Superior Services in India, popularly 
called the Lee Commission (1924)* ob- 
served: 


“Wherever democratic institutions 
exist, experience has shown that to 
secure an efficient civil service it is 
essertial to protect it as far as pos- 
sible from political or personal influ- 
ences and give it that position of stabi- 
lity and security which is vital to its 


successful working as the impartial 
and efficient instrument by which 
governments, of whatever political 


complexion, may give effect to their 
policies. In countries where this prin- 
ciple has been neglected, and where 
the “spoils system” has taken its place, 
an inefficient and disorganised civil 
services has been the inevitable result 
and corruption has been rampant”. 

As a result of these recommendations 
Public Service Commissions were set 
up ir the country with the objectives 
outlired by the Lee Commission. B. 


*The Framing of India’s Constitution— 
A Study, pp. 724-725. 
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Shiva Rao has drawn attention to the 
doings of the drafting committee: f 

«  Santhanam, Ananthasayanam 
Ayyangar, Mrs. Durgabai and gh pall 
Krishnamachari suggested an amend- 
ment to lay down...that a member of 
a State Commission would on retire- 


ment be ineligible for any office other 


than the Chairman or a member of 
the Union’ Commission or the Chair- 
man of a State Commission. The prin- 
ciple of this amendment was accepted 
by the Drafting Committee which in- 
corporated it in suitable terms in the 
revised draft of the article moved by 
Ambedkar in the Constituent Assemb- 
ly on August 22, 1949” . 
Dr. Ambedkar introducing the provi- 
sions spoke:* 

“Now I come to the other impor- 
tant matter relating to the employ- 
ment or eligibility for employment of 
the members of the Public Service 
Commission — both the Union and 
State Public Services Commissions. 
Members will see that according to 
Article 285, clause (3), we have made 
both the Chairman and the Members 
of the Central Public Service Com- 


ȚŢ Mission as well as the Chairman of the 


State Commission and the members of 
the State Commission, ineligible for 
reappointment to the same posts: that 
is to say, once a term of office of a 
Chairman and Member is over, whe- 
ther he is a Chairman of the Union 
Commission or the Chairman of a 
State Commission, we have said that 
he shall not be reappointed. I think 
that is a very salutary provision, þe- 
cause any hope that might be held 
out for reappointment, or continua- 
tion in the same appointment, may 
act as a sort of temptation which may 
induce the Member not to act with 
the same impartiality that he is ex- 
pected to act in discharging his duties. 
Therefore, that is a fundamental bar 
which: has been provided in the draft 
article.” ` 

Mr. Jaspat Roy Kapoor tabled several 
amendments in support of which he 
spoke at length. One of the amend- 
ments, which was turned down by the 


House but highlights portions of the 
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area of the present controversy and. 
his speech in support thereof, may be 
excerpted here:*** 


“That at the end of the proposed. 
new Article 285-C, the following pro- 
viso be added: 

l Provided that a member’s total 
period of employment in the different 
public service commissions shall not 
exceed twelve years”. 


“This amendment is more than. 
important than my other amendments. 
I was confirmed in this view from 
what I heard Dr. Ambedkar say this. 
morning in moving his own amend- 
ment. He said, while explaining Arti- 
cle 285 that a person shall not hold 
office as a Member of a Public Ser- 
vice Commission for more than six: 
years. That of course is partially pro- 
vided in clause (3) of Article 285. But. 
that clause refers only to the re-em- 
ployment of a person to that particu- 
lar post. So far as the other posts are 
concerned, that clause does not apply. 
50, according to Article 285-C a mem- 
ber of a Public Service Commission 
can continue to be a Member of one: 
or other of the public service commis- 
sions for any number of years. I say 
‘any number of years’ because, for six 
years one can be a member of a State: 
Public Service Commission. Thereafter, 
for another six years, he can be the 
Chairman of a State Public Service 
Commission. It comes to twelve years. 
Thereafter again he can be........... f 
I submit this is not a satisfactory 
state of affairs.” 
Shri H. V. Kamath adverted, in’ his: 
speech, to this topic when he said.** 

“It is agreed on all hands that the 
permanent services play an important 
role in the administration of any coun- 
try. With the independence of our 
country the responsibilities of the ser- 
vices have become more onerous. They: 
may make or mar the efficiency of the 
machinery of administration — call it 
steel frame or what you will—a machi- 
nery which is so vital for the peace 
and progress of the country.” 

x x x x x x- 

“If a member ofthe Public Service 
Commission is under the impression 
***Constituent Assembly Debates 

(Vol. 9) (1949) p. 881 
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that by serving and kotowing to 
those in power he could get an office 
of profit under the Government of 
India or in the Government of a State, 
then I am sure he would not be able 
to discharge his functions impartially 
or with integrity.” 

x xX x x x x 

“The public here have sometimes 
‘been made to feel that family or group 


interests have been promoted at 
the expense of the national; and 
to protect the Ministers against 


such a charge it is necessary that the 
‘Public Service Commissions must be 
kept completely independent of the 
executive 2 
From these Parliamentary proceedings 
the focal point of constitutional vigi- 
lance becomes manifest. An indefinite 
term of office and frequent renewals 
for any incumbent in the same State 
or in the Union linked up with ten- 
dencies of superannuating officials to 
prospect for post-retirement posts are 
fraught with possible patronage and 
interference with the purity of the 
Commission’s functioning and should 
be prevented by legal interdict. Art. 316 
(2) sets a limit of six years for the 
office of a member of a Public Service 
Commission and an outer limit of 60 
-years of age (65 in the case of the 
Union Public Service Commission). 
There is an express bar on reappoint- 
ment on the expiration of the first 
term (Art. 316 (3)). There is a further 
prohibition against the securing of any 
State employment by members of the 
Commission on ceasing to be such 
members, subject to a few exceptions 
(Art. 319). If the argument of the 
appellant were to þe accepted, 
a Member, be he chairman or 
not, or one or the other in succes- 
‘sion, will get a total term of six years 
only. That is to say, even in the 
middle of his term as member, if he is 
appointed Chairman, he will get only 
‘a run of six years to serve from the 
date he became an ordinary member. 
“On the other hand, if the rival conten- 
tions of the respondent were to 
prevail, in the case of a member 
of a State Public Service Com- 
mission, there is a possibility of his 
getting a maximum of six years as ordi- 
nary Member and another six years as 
Chairman of the Commission in the same 
State. Of course. we are not concerned 
-with the prospect of appointments in 
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other States as the mischief sought to be 
prevented is the possibility of abuse 
by too long a tenure in the same State. 
The situation in which a member may 
thus enjoy a twelve-year term is so 
rare and, perhaps, may fall to the 
good fortune of only a few exceed- 
ingly good members—and, indeed, any- 
thing between six to twelve years may 
not be so very long in the effective life 
of a public servant—that the apprehen- 
sion of the object of a brief term being 
frustrated does not disturb us. In this 
context, itis reassuring to note thatin 
twelve States andthe Union there have 
been, as disclosed by Ext. ‘'G’ only two 
instances beyond eight years of tenure 
and only 19 cases where more than a 
six year term is seen to have been 
obtained. May be Ext. 'G’ is not ex- 
haustive, and incidentally it indicates 
the practice which has prevailed in 
the country during the last over two 
decades of reading Art. 319 (d) as 
enabling a fresh term of office from 
the date of appointment as Chairman. 
It is clear that though mere practice 
cannot legitimise what is illegal, it 
contradicts the consternation raised by 
the appellant of likely misuse of 


power. In the last resort, the menace 
comes 


to purity of these high offices 
as much from dubious pressures and 
patronage as from other causes and 
where the highest seats of power do 
not guard against these evils, no Cons- 
titution, no law, no court can save 
probity in administration. We cannot 
assent to the appellant’s argument of 
fear. 


[F Nor is this question of law 
res integra. The Calcutta High Court 
had considered it in a Full Bench 
decision reported in AIR 1966 Cal 290 
(FB). The majority view was that the 
term ofofficeof six years wasto be 
computed from the date ofthe appoint- 
ment as member of the Commission 
and even if, in midstream, he was 
made chairman, time ran out finally 
at the end of the first six years. The 
minority opinion handed in by Mitter. 
J. took a contrary view based on an 
harmonious reading of Arts. 316 and 
319 reaching the result that a Member 
appointed as Chairman inaugurates a 
new term from the later date. The 
Mysore High Court was confronted 
with this question in writ petitions 
No S. 6492, 5031 and 3758 of 1969 (Mys) 
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There the challenge to the validity 
of the Chairman continuance in office 
was made by certain disappointed 
applicants for the post of District 
Educational officer. The High Court 
followed the minority view of Mitter, 
J. and the respondent in this appeal has 
produced a copy of the Mysore judg- 
ment as Ext. ‘B’ along with his 
writ petition since the ruling has not 
been reported. The Orissa High Court 
also fell in line with Mysore, dissent- 
ing from the majority judgment in the 
Calcutta case. That decision, reported 
in AIR 1970 Orissa 205 reads into the 
appointment of a Member as Chair- 
man an ipso facto cessation of his former 
office as Member when he enters upon 
the duties of his new office, and thus 
seeks to reconcile Art. 316 with Art. 
319. The High Court of Patna respon- 
ded to this issue in a like manner in a 
judgment rendered in C. W. J. C. 1997 
of1970 (Pat) (reproduced at pages 54 to 
61 of Vol. II ofthe paper book). It may 
be noticed that a Special Leave peti- 
tion against this judgment was dismis- 
sed in limine by the Supreme Court 
{the said order is Ext. ‘© in the Writ 
petition). 


8. It now remains to under- 
stand the ratio ofthose decisions in the 
light of the anatomy of the constitu- 
tional scheme contained in Arts. 316 
to 319. Atthis stage we may read Arts. 
316, 317 and 319 in extenso: 


316. Appointment and term of 
office of Members. 


(1) The Chairman and other 
Members of a public Service Commis- 
sion shall be appointed, in the case of 
the Union Commission or a joint Com- 
mission by the President, and in the 
case of a State Commission, by the 
Governor of the State: 


Provided that as nearly as may 
‘pe one half of the members of every 
Public Service Commission shall be 
persons who at the dates of their res- 
pective appointments have held office 
for at least ten years either under the 
Government of India or under the 
Government of State, and in comput- 
ing the said period of ten years any 
period before the commencement of 
this Constitution. during which a per- 
‘son has held office under the Crown 
in India or under the Government of 
an Indian State shall be included. 
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(1A) If the office of the Chairman 
of the Commission becomes vacant or 
if any such Chairman is by reason of 
absence or for any other reason unable 
to perform the duties of his office, 
those duties shall until some person 
appointed under clause (1) to the 
vacant office has entered on the duties 
thereof or, as the case may be, until 
the chairman has resumed his duties, 
be performed by such one of the other 
members of the commission as the 
president. in the case of the union 
Commission or a Joint Commission, 
and the Governor of the State in the 
case of a State Commission, may ap- 
point for the purpose. 


(2) A member of a public Service 
Commission shall hold office for a 
term of six years from the date on 
which he enters upon his office or 
until he attains, in the case of the 
Union Commission, the age of sixty 
five years, and in the case of a State 
Commission or a joint Commission, the 
age of sixty years, whichever is 
earlier. Provided that 


(a) a member of a public service 
Commission may, by writing under his 
hand addressed, in the case of the 
Union Commission or a Joint Commis- 
sion, to the president, and in the case 
of a State Commission, to the Gover- 
nor of the State, resign his office; 


(b) a member of a public service 
Commission, may be removed from 
his office in the manner provided in 
clause (1) or clause (3) of Article 317. 


(3) A person who holds office asa 
member of a public Service Commis- 
sion shall, on the expiration of his 
term of office, be ineligible for re- 
appointment to that office. 


317. Removal and suspension of a 
member of a public Service Commis- 
sion. 


(1) Subject to the provisions 
of clause (3), the Chairman or any 
other member of a Public Service 
Commission shall only be removed 
from his office by order of the Presi- 
dent on the ground of misbehaviour 
after the Supreme Court, on reference 
being made to it by the President, has, 
on inquiry held in accordance with the 
procedure prescribed in that behalf 
under article 145, reported that the 
Chairman or such other member as the 
ease may be, ought on any such 
ground to be removed. 


2562 S. C. [Prs. :8-9} State of Mysore v. R. V. Bidap (Krishna Iyer J) A.D R- 


(2) The President, in the case of 
the Union Commission or a joint Com- 
mission, and the Governor in the case 
of a State Commission, may suspend 
from office the Chairman or any other 
member of the Commission in respect 
of whom a reference has been made to 
the Supreme Court under clause (1) 
until the president has passed orders 
on receipt o? the report of the 
Supreme Court on such reference. 

(3) Notwithstanding anything in 
clause (1), the President may by 
order remove from office the Chair- 
man or any other member of a 
Public Service Commission if the 
Chairman or such other member, as 
the case may be. 

(a) is adjudged an insolvent; or 

(b) engages during his term of 
office in any paid employment outside 
the duties of his office; or 


(c) is, in the opinion of the Presi- 
dent, unfit to continue in office by 
reason of infirmity of mind or body. 


(4) If the Chairman or any other 
member of a Public Service Commis- 
sion is or becomes in any way con- 
cerned cr interested in any contract or 
agreement made by or on behalf of the 
Govt. of India or the Government ofa 
State or participates in any way 
in the profit thereof or in any benefit 
or emolument arising therefrom other- 
wise than as a member and in common 
with the other members of an incor- 
porated company, he shall, for the 
purposes of clause (1), be deemed to 
be guilty of misbehaviour.” 


319. Prohibition as te the holding 
of office by members of Commission 
on ceasing to be such members. 

On ceasing to hold office:— 


(a) the Chairman of the Union 
Public Service Commission -shall be 
ineligible for further employment 
either under the Government of India 
or under the Government of a State; 


(b) the Chairman of a State Public 
Service Commission shall be eligible 
for appointment as the Chairman or 
any other member of the Union Public 
Service Commission or as the Chair- 
man of any other State Public Service 
Commission, but not for any other 
employment either under the Govern- 
ment of India or under the Govern- 
ment of a State; 


(c) a member other than the: 
Chairman of the Union Public Service- 
Commission shall be eligible for ap- 
pointment as the Chairman of the- 
Union Public Service Commission or 
as the Chairman of a State Public 
service Commission, but not for any 
other employment either under the 
Government of India or under the 
Government of a State; 

(d) a member other than the- 
Chairman of a State Public Service- 
Commission shall þe eligible for ap- 
pointment as the Chairman ar any 
other member of the Union Public: 
Service Commission or as the Chair- 
man of that or any other State Public 
Service Commission, but not for any 
other employment either under the 
Government of India or under the 
Government of a State. 

9. It is obvious from the lan— 
guage of the articles admitted by both: 
sides and accepted by all the decisions: 
that a Chairman also is a Member. The- 
appellant’s argument is that Art. 316. 
(2) fixes a term of office of six years for 
a member, who ex hypothesi includes: 
a Chairman, and so the incumbent, be 
he member simpliciter or member- 
ecum-Chairman or for part of the 
period member and later Chairman, 
cannot exceed the legal span of six 
years in all, membership being a com-- 
mon denominator covering both: 
offices. The framers have taken care 
to limit the life of member to a term: 
of six years. And wherever (unlike in 
Art. 316 (2) (distinct treatment for the 
two offices is intended, clear language- 
separately dealing with them, or by 
making references, has been used, as 
is so evident from Arts. 316 (1A), 317 
and 319). To fortify the reasoning reli- 
ance is placed on Art. 316 (3) which: 
places an embargo on reappointment 
on expiry, of the term of office of 
member (which expression covers 
Chairman). A larger than six-year 
term by tacking on Chairmanship 
to membership would violate sub- 
art. (2) and subvert sub-art. (3): of’ 
Art. 316, runs the submission. So- 
presented, the argument seems impres— 
sive. But this apparent tenor gets æ 
severe jolt when we turn to Art. 
519 (1) (d), for, if full credit. were to 
be given to the opening words, “on: 


ceasing to hold office” a member of a. 


Public Service Commission is declared 
to be eligible for appointment as its 
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Chairman at the expiration of his six- 
year term as ordinary member. A 
member ceases to hold office when six 
years of service are over and remotely 
when he is removed for infirmities (Art. 
317). To deny this effect to the provi- 
sion, which is an integral part of the 
scheme, and to confine its operation to 
recondite instances of insolvents, deli- 
nguents and imbeciles dealt with in 
Art. 317 is to argue Art. 319 into a 
reductio ad absurdum. 


10. A closer probe into the key 
Arts. 316 and 319, informed by the 
brooding presence of a constitutional 
purpose behind them, may now be 
undertaken. A subject-wise dichotomy 
suggests that Art. 316 deals with the ap- 
pointment of the Chairman and mem- 
bers of the Commission; their term of 
office and their ineligibility for re-ap- 
pointment, while Art. 319 relates to a 
different topic viz., the prohibition, 
with narrow exceptions, against fur- 
ther employment in State service. Con- 
cern for purity of the office and vul- 
nerability to abuse of powers are writ 
large on these provisions. Even so, a 
few legal ideas pervading the articles 
will dissolve the difficulties conjured 
Let 
as itemise them. 

(1) A Chairman is also a member 
as the very first words of Art. 316 in- 
dicate. 


(2) Nevertheless, the office of 
member is different from that of 
Chairman and so also the duties at- 
tached to each as is eloquently evi- 
dent from Art. 316 (1A). 


Thus while both are members, 
they hold different offices. Sub-Art. 
(2) sanctions the holding of office by 
a member for six years “from the 
date on which he enters upon his 
office’ which is signified by his enter- 
ing ‘on the duties thereof,’ to adopt the 
language of (1A). An office, as is thus 
self-evident, has duties and a member 
simpliciter has certain duties while a 
Chairman qua Chairman has other 
duties of office. The offices are diffe- 
rent though both the holders are 
generically members. The prescription 
of the terminus a quo in (2) is ‘from 
the date on which he enters uvon his 
office’ which, in the case of a Chair- 


man appointed directly as such or ori- 
ginally as member and later elevated 
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as Chairman, begins when he starts 
functioning as Chairman. So far is 
clear. 

11. Article 316 (3) neatly fits 
in and indeed the draftsman has 
perspicaciously focussed attention 


here on the office of a person (as dis- 
tinct from membership) and the in- 
cumbent’s ineligibility to reappoint- 
ment to that office. The cardinal point 
is the identity of the office and the in- 
juction is against reappointment to 
that particular office. A member can 
fill one of two offices — as an ordinary 
member or as a member-Chairman and 
the disability for reappointment 
attaches to the specifie office. The dis- 
tinction is fine but real. No member 
who holds the office of just a member 


pure and simple shall be reappoint- 
ed to that office i. e. to the office 
of member pure and simple. The 


offices being different it is semanti- 
cally wrong to describe the appcint- 
ment of a member to the office of 
Chairman as reappointment. To re- 
appoint to an office predicates the pre- 
vious holding of that identical office. 
Re-, as a prefix, has the sense of 
‘again’. It follows straight from this 
that an ordinary member when elevat- 
ed to the higher office of Chairman is 
not reappointed and does not contra- 
vene Article 316 (2) or (3) even if it 
be on the full course of six years of 
the office of ordinary member having 
run out. 


12. Now let us study the ambit 
and limitations of Art. 319.It primarily 
enumerates the prohibitions attached 
to the holders of offices of Chairman 
and member of Public Service Com- 
missions but carves out a few ‘savings 
to the donts’. We are directly concer- 
ned with sub-cl. (d) which bars a mem- 
ber from taking up employment under 
Government but expressly declares 
by way of exception, eligibility for 
appointment “as the Chairman of that 
or any other State Public Service 
Commission”, on ceasing to hold office 
as member (see the careful accent on 
office and appointment without the Re-) 
The fair meaning of this provision is 
that a member cf Public Service Com- 
mission of a State on ceasing to hold 
office as such is eligible for appoint- 
ment as Chairman of that Commission 
itself. Ordinarily when a member has 
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run outhis termunder Art. 316 (2) he 


cesses to hold office. Article 316 (2) 
states that a member shall hold office 
for a term of six years which means 
that on the expiration of that period 
he ceases to hold office. So the normal 


way a member ceases tc hold office is 
by his six-year term spending itself 
out (or by his crossing the age bar of 
60 or 65 as the case may be). Logical- 
ly, therefore, Art. 319 means that a 
member on ceasing to hold office as 
a result of his six-year term expiring, 
shall be eligible for appointment as 
Chairman of the same Commission. 
There is no contravention of Art. 316 
(3) which prevents reappointment to 
the same office. In the present case, 
the office of member is different from 
the office of the Chairman and so 
there is no re-appointment to that 


office when a member is made Chair- 
man. Similarly, Art. 316 (2) is not 
breached because there is a six-year 
term for each office. The counter argu- 
ment on the basis of Art. 316 (2) and 
(3) fails to explain Art. 319 (1) (d) 
which expressly authorises appointment 
of a member as Chairman on ceasing 
to hold office. The very strained argu- 
ment that the cessation contemplated 
is not the straightforward category of 
persons whose six-year term has ex- 
pired, but the condemned and re- 
condite category covered by Art. 317 
(3) is too jejune for judicial accept- 
ance. For one thing it is extraordinary 
to think that persons covered by Arti- 
cle 317 (3) will at all be considered 
for appointment ‘to a higher post of 
Chairman. That sub-Article speaks of 
removal of a member because of in- 
solvency or objectionable engagement 
in paid employment outside the duties 
of his office or ineffectiveness fo con- 
tinue in office by reason of infirmity 
of mind or body. The argument is 
only to be mentioned to be rejected 
and it is hardly fair to the framers 
of the Constitution to think that they 
would have contemplated such un- 
worthies to be appointed to higher 
posts by a special provision under 
Art. 319 while the whole purpose of 
that article is to maintain purity in 
service by prohibiting temptation for 
future offices or employment. 

13. The learned Advocate 
General urged that Art. 316 (2) would 
be stultified by the interpretation we 
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adopt of Art. 319. If a member can 
be appointed as Chairman on ceasing 
to hold office under Art. 316 (2), he 
could as well be appointed so not 
merely when his six-year term has ex- 
pired but also after he has attained 
the age of sixty years. There is a fal- 
lacy in this submission which will be 
apparent on a carefu] reading of Arti- 
cle 316 (2). That sub-article says that 
a member shall hold office for six 
years or until he attains sixty years, 
whichever is earlier. When an ordi- 
nary member is appointed chairman 
by virtue of the permission written 
into Art. 319 (d), what really happens 
is that the incumbent takes hold of a 
new office, namely, that of Chairman. 
He is a member all the same, as we 
have earlier seen. This member-cum-~ 
Chairman in terms of Art. 316 (2) shall 
hold office, which in this case means 
his new office, for a term of six years 
or until he attains the age of sixty 
years. If he is appointed Chairman 
past sixty, the appointment will be 
still-born because by the mandate of 
Art. 316 (2) he shall hold office only 
until he attains the age of superan- 
nuation. This date having already 
cee he cannot hold the office at 
all. 

14. Another conundrum raised 
is as to how when an ordinary mem- 
ber in the course of the six-year 
period is appointed Chairman we can 
read into such an appointment a ‘ceas- 
ing to hold office’ as member, this being 
a requirement for Art. 319 to apply. 
The obvious answer is that when a: 
member holding the office of a member 
takes up the office of Chairman, he, by 
necessary implication and eo instante, 
relinquishes or ceases to hold his office 
as ordinary member. It is inconceiv- 
able that he will hold two offices at the 
same time and that will also reduce 
the number of members of the public 
Service Commission. Therefore, logi- 
cally and legally we may spell out an 
automatic expiry of office of the mem- 
ber qua ordinary member on his as- 
sumption of office qua Chairman. 

15. Nor is the public mischief 
sought to be avoided by Arts. 316 and 
319 defeated by this interpretation. In 
any case they cannot serve indefinite- 
ly, nor remain for anything like 
twentyfive or thirty years which is 
the normal tenure of a Government 
servant. 
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16. The various rulings we 
have adverted to earlier substantially 
adopt the arguments we have set out, 
although in some of them there is 
marginal obscurity. The thrust of the 
reasoning accepted in all but the Cal- 
cutta case substantially agrees with 
what has appealed to us. For these 
reasons we dismiss the appeal with 
costs. 

Appeal dismissed. 


AIR 1973 SUPREME COURT 2565 
(V 60 C 460) 
(From: Madras) 
K. K. MATHEW AND M. H. BEG, JJ. 
Sri Chandra Prabhuji Jain Tem- 
ple and others, Appellants v. Harikri- 
shna and another, Respondents. 


Civil Appeal No. 1701 of 1967, D/- 
22-8-1973. 

Index Note: — (A) Guardians and 
Wards Act (1890), S. 3 — Appointment 
of guardian under inherent powers — 
Principle underlying S. 28 binds High 
Court even while exercising its in- 
herent powers. (X-Ref:-—S. 28). 

Brief Note:—(A) Section 28 enacts 


™ a salutary principle for the exercise of 


parental jurisdiction. The principle 
underlying the Section is that 
when a guardian is appointed under 
a Will and his powers are ex- 


pressly restricted by that instrument 
the Court must be apprised of the 
Will and of the restrictions on his 
powers imposed by the testator in 
order to exercise its discretion to de- 
termine whether those restrictions 
should be removed or not. (Case law 
discussed.) (Para 15) 

Index Note: — (B) Guardians and 
Wards Act (1890), S. 30—Avoidance of 
transaction — Benefit received must 
be restored. 

Brief Note: — (B) A disposal of 
immovable property made in contra- 
vention of 8S. 28 or Section 29 is only 
voidable by virtue of Section 30 and 
it is just that there must be restitution 
of the benefits received before the 
transaction is set aside. (Case law dis- 
cussed). (Para 24) 

Index Note: — (C) Guardians and 
Wards Act (1890), S. 29 — Sanction to 
alienate property obtained without dis- 
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closing existence of Will — Effect. 
(X-Ref: Ss. 28 and 31). 

Brief Note: — (C) The mother of 
the minor when applied for sanction 
did not disclose to the Court the exist- 
ence of the Will and the curb on her 
powers of alienation. On the contrary 
she represented that the deceased had 
left two houses and she was the owner 
of one house and the other house 
would go to minor. Both the houses 
were permitted to be mortgaged. 

Held, that the sanction could not 
be regarded as having been obtained 
under Section 28, nor could it be re- 
garded as valid having been given 
under Section 31 (2) on the applications 
filed under Section 29 as Section 29 
did not apply. 

Held, further that the mortgagee 
was entitled to get the money ad- 
vanced under the mortgages as a charge 
on the entire interest in the proper- 
ties. Decision of Madras H. C. Revers- 
ed. (Paras 21 and 26) 

Index Note:— (D)‘ Civil P. C. 
(1908), O. 41, R. 22 — Cross-piea by 
respondent — Mortgage decree against 
minor charging portion of property — 
Appeal to get decree charging entire 
properties — Respondent minor would 
be entitled to urge the plea that the 
order of sanction to alienate his pro- 
perty granted to guardian was invalid. 

Brief Note:— (D) The bar against 
urging the plea of the invalidity of 
the order of sanction would apply., 
only if the respondent minor seeks to 
impugn the decree already obtained 
by the appellant-mortgagee but not 
when the latter seeks to obtain fur- 
ther reliefs in the appeal on the basis 
of the orders. (Para 19-A) 
Cases Referred: Chronological Paras 


AIR 1960 SC 1349 = (1960) 2 
Lab LJ 95, Management of 
Itakhoolie Tea Estate v. Its 
Workmen 
AIR 1943 Mad 698 = ILR (1944) 
Mad 147 (FB), Venkata Rao v. 
Satyanarayanamurthy 20 
AIR 1942 Nag 12 = 1941 Nag LJ 
447, Abbas Husein v. Kiran 
Shashi Devi 24 
AIR 1937 Mad 51 = ILR (1937) 
Mad 383, Rajah of Vizianagaram 
v. Secy. of State 15 
AIR 1937 Bom 98 = ILR (1937) 
Bom 432, In re, Mahadeo Kri- 
shna Rupji 15 
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1933 Mad WN 791, Peria Karup- 
‘pan Chetty v. Kandasami 
Chetty 24 
AIR 1920 Oudh 53 (2)=54 Ind Cas 
846, Parshotam Das v. Nazir 
Husain 24 
(1894) ILR 21 Cal 206, In the mat- 
ter of Srish Chunder Singh 17 


The Judgment of the Court was 
delivered by 


MATHEW, J.:— One Gopala- 
krishna Raju (hereinafter called Raju) 
died in Madras on or about November 
13, 1941, leaving behind him his widow 
Manorama, one minor son and twa 
minor daughters. On March 25, 1941, 
Raju had executed a will whereby he 
appointed Manorama the executor of 
. the will and the guardian of his minor 
.son and daughters and bequeathed ali 
his properties to the minor son with 
directions as regards the maintenance 
and marriage of his daughters. On 
June 7, 1948, Manorama mortgaged 
certain properties to raise a loan oi 
Rs. 7,000/- for the purpose of meeting 
the marriage expenses of her elder 
daughter. Thereafter, she filed an 
application under Sections 7 and 10 of 
the Guardians and Wards Act, 1890, 
hereinafter called the Act, on August 
26, 1948, before the High Court of 
Madras to appoint her as the guardian 
of her minor children. In that petition 
she did not disclose that Raju died after 
executing a will, but said that Raju 
died leaving two houses Nos. 18 and 
18A in Egmore, Madras and that she 
was the-owner of one half of the houses 
and that her minor son was the owner 
of the other half. She also said that 
no guardian had been appointed of the 
person or the property of the minors. 
Along with the petition for appointing 
her as guardian, she also filed an ap- 
plication seeking permission of the 
court to raise a loan of Rs. 7,000/- by 
mortgaging the two houses. On Sept- 
ember 9, 1948, the Court passed an 
order appointing Manorama as the 
guardian of the person and property 
of the minor son and daughier and, by 
another order, granted her permission 
to raise a loan of Rs. 7,000/- by mort- 
gaging the two houses. On the basis 
of these orders, she borrowed a sum 
of Rs. 7,000/- on September 24, 1948, 
by mortgaging the two houses. There- 
after, she filed another application on 
January 19, 1950, seeking permission 


of the High Court to raise a loan of 
Rs. 40,000/- on the security of the two 
houses. On January 23, 1950, the ap- 
plication was allowed under S. 29 of 
the Act permitting her to raise a loan 
of Rs. 30,000/- on the security of the 
two houses belonging to the minor. On 
the strength of this order, Manorama 
borrowed on March 4, 1950, a sum 
of Rs. 30,000/- from the trustees of 
Shri Chandra Prabhuji Jain Temple, 
the appellants before this Court, bw 
executing a mortgage of the two 
houses. She again applied on April 24, 
1950, to the Court for raising a further 
loan of Rs. 15,000/- on the security of 
these two houses but sanction was ac- 
corded to raise a loan of only Rs. 
10,000/-. On the basis of this order she 
borrowed a further sum of Rs. 10,000/- 
from the appellants by executing a 
mortgage on May 31, 1950, of the same 
properties. Manorama filed yet another 
application praying for permission to 
sell one of the houses with a view to 
enable her to discharge the amount due 
to the appellants under the two 
mortgages. The permission was grant- 
ed and the Indian Bank Limited pur- 
chased one ofthe house properties for 


a sum of Rs 41,500/-. It would appear. 


that subsequent to the execution of the 
sale, the bank came to know that Raju 
had executed a will. So the bank ap- - 
plied to the High Court to have the 
sale set aside. This was done. When 
the existence of the will executed by 
Raju was brought to the notice of the 
Court, Krishnaswami Nayudu, J. 
directed the Administrator-General to 
take immediate possession of the estate 
of Raju and to apply for Letters of 
Administration. The Administrator- 
General obtained Letters of Adminis- 
tration and took possession of the es- 
state. In the course of the adminis- 
tration, the Administrator-General, 
after obtaining the sanction of the 
Court, put up for sale one of the 
houses in question. The Indian Bank 
purchased it for Rs. 39,200/-. The 
sale proceeds are being retained by 
the Administrator-General. 

: The appellants filed the suit 
on the original side of the High Court 
out of which this appeal arises, to re- 
cover the money due under the two 
mortgages executed in favour of the 
appellants by Manorama as guardian. 


3. The respondents, namely, 


the Administrator-General and the 
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‘minor son, contended that Manorama 
had no authority to execute the mort- 
ages and that she obtained the sanc- 
tions fo execute the mortgages by 
practising fraud upon the court. They 
also contended that the appellants had 
mot acted with due care, that the san- 
‘ctions to mortgage given by the court 
“were only prima facie evidence that 
‘the transactions were beneficial to the 
minors but that they would not cure 
any inherent defect that existed in the 
‘transactions, that the enguiry conduc- 
ted by a court in granting sanction was 
-of a summary character, and that as 
“the existence of the will has not been 
‘brought to the notice of the court, the 
“sanctions to raise the loans were in- 
-valid and did not bind the miner. 


4, Balakrishna Ayyar, J. who 
‘tried the suit held that Manorama de- 
‘liberately suppressed the execution of 
‘the will by Raju and therefore the 
-orders authorising her to raise the 
‘amounts by mortgaging the properties 
of the 2nd respondent were obtained 
‘py fraud. The learned Judge, how- 
‘ever, held that since the orders were 
-only voidable and as the appellants 
"were not parties to the fraud and as 


~~they were not required to go behind 


‘the orders, the appellants were entitl- 
-d to recover the amount from the 
‘properties mortgaged and passed a pre- 
‘liminary decree. 


9. Against this decree the res- 
‘pondents appealed and the appeal was 
‘referred to a Full Bench as there was 
‘conflict of opinion on the question 
-whether an order under S. 31 (2) of 
‘the Act granting leave to a guardian 
“for alienating the property of the ward 
~was conclusive proof that the aliena- 
‘tion made in pursuance thereof was 
supported by necessity or benefit of 
the minor. 


6. The Full Bench held that an 
‘order under Section 31 (2) of the Act 
‘can be relied on by an alienee as a 
substitute for an honest enquiry to be 
‘made by him; but that it will be open 
‘to the minor challenging the aliena- 
‘tion to show that the alienee was put 
‘on notice at the time of the alienation 
-of matters which would show the de- 
fects in the transaction or that the 
‘alienee did not act bona fide. It also 
held that where there is no evidence 
to show that there existed circum- 
stances exciting suspicion as to the 


way in which an order under S. 31 (2) 
was obtained, the alienee would be 
entitled to rely on it to support his 
title but that an order under S. 31 (2) 
cannot be treated always as conclusive 
as to the existence of necessity or 
benefit and that even as to the suffi- 
ciency of the enquiry to be made by 
the alienee. it would be competent for 
the minor to prove that the alenee 
did have sufficient reason not to rest on 
the mere order of the court. The Court 
said further that if the minor proves 
that the alienee knew more or did not 
himself rely on the order but made 
independent enquiries—the onus being 
on the minor to prove it—the order of 
the court will not afford conclusive 
evidence on the question of enquiry. 
However, if the alienee is not a party 
to any fraud and has no knowledge of 
any fraud, the mere fact that the 
guardian was guilty thereof will not 
disentitle him to rely on the order of 
the court as proving an honest enquiry 
by him. The court further found that 
the orders of sanction were valid even 
though they were made under S. 31 (2) 
of the Act notwithstanding the fact that 
Manorama was appointed guardian 
under the will of her husband. The 
further finding of the court was that 
the mortgages could be enforced only 
against one-half of the mortgaged 
properties as Manorama was appointed 
guardian only in respect of that half. 
The court was of the view that the 
sanctions to execute the mortgages in 
respect of the two properties were 
only in respect of one-half share there- 
in. The Court, therefore, passed a 
decree for recovery of the amounts 
from one-half of the properties mort- 
gaged. 

T. It is against this decree that 
this appeal þy certificate has been pre- 
ferred. 

8. The most important point 
canvassed on behalf of the appellants 
was that the finding of the High Court 
that the mortgages were valid only in 
respect of one half interest in the pro- 
perties was not correct. Counsel for 
the appellants submitted that Mano- 
rama was appointed guardian in res- 
pect of the person and the properties 
of her minor son and the fact that 
Manorama stated in the application to 
appoint her guardian, that she was 
entitled to one-half of the properties 
and the minor to the other half, would 
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not conclude the question that she was 
‘appointed guardian only in respect of 
the half share in the properties. Coun- 
sel further submitted that under the 
Act or under the inherent powers of 
the Court, a guardian can be appoini- 
ed only of all the properties of a 
minor and not in respect cf any spe- 
cific items and that if a guardian is 
appointed of the properties of a minor 
in one district, it is not necessary that 
there should be a fresh appointment 
for the properties of the minor’ in 
another district as under Section 16 cf 
the Act, a certificate from the court 
appointing the guardian would be con- 
clusive evidence in the other district 
that he was appointed guardian of the 
properties in that district also. 


9, In the application to appoint 
her as guardian, Manorama stated that 
only the two houses were inherited ky 
her and the minor son from her hus- 
band and that she was entitled to a 
half share in them with limited righzs 
and that her minor son was entitled to 
the other half. In the affidavit accom- 
panying that petition she said that she 
has inherited half of the estate of her 
husband of the value of Rs. 37,500/-. 
The order appointing her as guardian 
stated that she is declared guardian of 
the person and properties of the minor 
and that as guardian she shall not, 
without previous permission of the 
court, mortgage, charge or transfer ky 
sale, gift, exchange or otherwise any 
part of the immovable property of the 
minor or lease the same. 


10. In the apvlication made ky 
her for permission to execute the 
mortgage for Rs. 30,000/- as guardian, 
she has stated that she required the 
loan to discharge the debts and the 
demands then existing against the pro- 
merties belonging to her and her minor 
son as heirs of her late husband. The 
order of the Court on that application 
dated February 3, 1950. giving her 
leave stated that “the applicant do 
have permission to raise a loan of 
Rs. 30,000/- on the security of the two 
houses Nos. 18 and 18A.” In the reasons 
given for that order, the Court said 
that “the guardian is permitted to 
raise a loan of Rs. 30,000/- on the secu- 
rity of two items of Property belong- 
ing to the minor viz., Nos. 18 and 18A 
in Sait Colony. First street, Egmore, 
Madras.” In the mortgage executed in 


A.L R- 


pursuance to this order of sanction, 
Manorama described herself as execut- 
ing the mortgage for herself, and as 
mother and guardian as per the order 
of the High Court in O. P. No. 269 of 
1948, namely, the original petition for 
appointing her as guardian. 


ÍL. The Court appointed 
Manorama as guardian of the proper- 
ties of the minor. The order does not 
show that she was appointed guardian 
in respect of the one-half interest in 
the properties. A person looking into 
the order could not have found any 
limitation in it. A purchaser of the 
properties of minor could not be ex- 
pected to go behind the order. 


12. The court had no occasion 
to inquire nor did it make any enquiry 
as regards the extent of the interest of 
the minor in the properties. That apart, 
the orders sanctioning the mortgages 
in fact authorised Manorama as guar- 
dian to mortgage the properties, even 
though in the application on the basis 
of which the order sanctioning the 
mortgage for Rs. 30,000/- was passed 
Manorama said that she was entitled 
to one-half interest in the properties 
and that the minor to the other half 
(see para 1 of her application dated 
January 19. 1950 for sanctioning the 
mortgage for Rs. 30,000/-). We think 
that the orders sanctioning the mort- 
gages authorized her to mortgage the 
properties and not any particular in- 
terest therein. If her capacity to alie- 
nate the properties of the minor is te 
be judged from the orders of sanction, 
its extent must be measured by these 
orders read in the light of the order 
appointing her guardian. 


13. Section 28 of the Act pro- 
vides: 


“Where a guardian has been ap- 
pointed by will or other instrument, 
his power to mortgage or charge, or 
transfer by sale, gift, exchange or 
otherwise, immovable property be- 
longing to his ward is subject to any 
restriction which may be imposed by 
the instrument, unless he has under 
this Act been declared guardian ang 
the court which made the declaration 
permits him by an order in writing, 
notwithstanding the restriction, to 
dispose of any immovable property 
specified in the order in a manner per~ 
mitted by the order.” 
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Manorama did not make any ap- 
plication under this section. Nor was 
the court apprised of the will or the 
restrictions which it imposed on her 
powers of alienation. The court. there- 
fore, had no occasion to pass an order 
in writing as visualised in the section 
enabling her to dispose of any property 
of the minor notwithstanding the res- 
triction imposed by the will. 


14, Section 29 says that where 
a person other than a Collector or than 
a guardian appointed by will or other 
instrument, has been appointed or 
declared by the court to be guardian 
of the property of a ward, he shall not, 
without, the previous permission of the 
court (a) mortgage or charge or trans- 
fer by sale, gift, exchange or otherwise, 
any part of the immovable property of 
his ward, or (b) lease any part of that 
property for a term exceeding five 
years or for any term extending more 
than one year beyond the date on 
which the ward will cease to be a 
minor. As Manorama was declared by 
the will to be the executor and also 
guardian of the minor, she could not 
have made an application for permis- 
sion to mortgage under Section 29. 


.. -Nor could the court have passed any 


order granting permission under Sec- 
tion 31 (2) to mortgage the immovable 
property of the minor. The order sanc- 
tioning the mortgage for Rs. 30,000/- 
was expressly passed on an application 
made under Section 29. Though there 
is no mention in the order sanctioning 
the execution of the mortgage for 
Rs. 10,000/- of the section under which 
it was passed the order appears to 
have been made under Section 31 (2). 
But as already stated, the orders could 
not have been passed under Section 
31 (2) on the basis of the applications 
filed under Section 29 as Manorama 
was a guardian appointed by the will 
of Raju. 


15. Mr. Tarkunde for the 
appellants argued that Section 3 of the 
Act preserves the inherent powers of 
certain High Courts to appoint a guar- 
dian and determine his powers and to 
sanction any alienation by the guardian 
of the properties of the ward, apart 
from the provisions of the Act. He 
cited In re Mahadev Krishna Rupiji, 
ILR (1937) Bom 432 = (AIR 1987 
Bom 98) and Raja of Vizianagaram 
v. Secretary of State, ILR (1937) Mad 
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383 = (AIR 1937 Mad 51) and said. 
that the High Court of Madras had 
inherent jurisdiction to appoint a guar- 
dian and determine his powers untram- 
melled by the provisions of the Act. In 
the first of the cases above referred 
to, ıt was held by the Bombay High 
Court that though the Act does not. 
sanction the appointment of a guardian 
in respect of undivided share of a. 
minor in a joint Hindu family, the 
High Court of Bombay: had inherent 
power to appoint a guardian. In the 
latter case, the Madras High Court 
held that the High Court has, under 
clause 17 of the Letters Patent, 1865, 
jurisdiction in regard to minors, though. 
not of British birth, resident outside 
the limits of the Presidency-town and 
its jurisdiction to act under that clause 
is not affected by the Act. The court 
also said “the jurisdiction of the High 
Court under clause 17 of the Letters 
Patent is not in the exercise of its 
ordinary original civil jurisdiction and 
it is saved by Section 3 of the Guar- 
dians and Wards Act which says that 
‘nothing in the Act shall be construed 
to take away any power possessed by 
any High Court established under the 
Statute 24 and 25 Vic. c. 104?” It does 
not follow from these rulings that the 
principle underlying Section 28 of the 
Act should not bind the High Court 
even while exercising its inherent 
powers. The principle underlying Sec-: 
tion 28 is that when a guardian is ap- 
pointed under a will-and his powers 
are expressly restricted by that instru- 
ment, the court must be apprised of 
the will and of the restrictions on his 
powers imposed by the testator in order 
to exercise its discretion to determine 
whether those restrictions should be 
removed or not. The section enacts a 
salutary principle for the exercise of 
its parental jurisdiction. 

16. Mr. Tarkunde said that 
Section 28 is applicable only to a guar- 
dian of the property of the minor, that 
the will of Raju declared Manorama 
only as guardian of the person of the 
minor and therefore, Section 28 was 
not attracted. 

17. The definition of the word 
‘guardian’ in Section 4 (2) of the Act 
says that ‘guardian’ means a person 
having the care of the person of & 
minor or his property, or of both his 
person and property. In the matter of 
Srish Chunder Singh, (1894) ILR 21 


(2570 S. C. [Prs. 17-20] Sri C. P. J. Temple v. Harikrishna (Mathew J.) ALR 


‘Cal 206 at p. 211 the court said that the 
-question whether a person is appointed 
guardian of the person of the minor 
alone or of his property also must be 
determined on a perusal of the entire 
‘document appointing him. If powers cf 
‘managing the properties of the minor 
are vested in a guardian and express 
‘restrictions are placed on his powers 
of alienation in the course of the 
management, that is an indication that 
‘the appointment is as guardian of the 
“property also. Manorama was given 
power under the will to manage tha 
‘properties of the minor. The fact that 
‘restrictions have been imposed by the 
‘will on her powers of alienation of the 
properties of the minor seems to us a 
rather sure indication that Manorama 
‘was appointed guardian of the proper- 
ties of the minor also. To what purpose 
“were the restrictions imposed unless 
she was also appointed guardian of the 
‘properties? Section 28 no doubt comes 
under the heading “Guardian of pro- 
perty.” But we are not sure that from 
‘that fact we can infer that Section 28 
contemplates only the case of a guar- 
dian of the property of the minor. 
“However, we express no opinion on 
the question as that is unnecessary. 
“We proceed on the assumption that the 
section only applies to a guardian of 
‘the property of a minor. 


18. That apart, as the learned 
“trial Judge rightly held, the orders of 
ssanction were obtained by fraud and 
‘they were, therefore, on that account 
“bad. 

19. Tarkunde said that the 
respondents cannot raise the objection 
in this appeal that the orders of sanc- 
‘tion were invalid as the respondents 
did not appeal from the decree of the 
‘High Court to recover the mortgage 
money from the one-half share in pro- 
-perties. His argument was, since the 
respondents did not file an appeal 
‘against that decree, they cannot be 
‘allowed to impugn the validity of the 
-orders of sanction, on the basis of 
which that decree was passed, and, if 
the orders of sanction are allowed tc 
‘be impugned here, that would be 
‘allowing the respondents to imperil 
‘the decree in respect of the half-share 
in the properties. 


19A. Itisno doubt true that the 
“respondents cannot be allowed to im- 
“pugn the decree passed by the High 


Court in favour of the appellants as 
they did not file any appeal from that 
decree. But we think that there is no 
reason why they should not be allowed 
to urge the plea that the orders of 
sanction were invalid when the appel- 
lants want not only to maintain the 
decree passed by the High Court but 
also to get a decree charging the entire 
properties. In other words, the bar 
against urging the plea of the invali- 
dity of the orders of sanction would 
apply only if the respondents seek to 
impugn the decree already obtained 
by the appellants but not when the 
appellants seek to obtain further reliefs 
in the appeal on the basis oz the orders. 
In such a case we are not aware of any; 
rule of law which would preclude the, 
respondents from urging the plea. 


29. In the Management of 
Itakhoolie Tea Estate v. Its Workmen, 
AIR 1960 SC 1349 the question whether 
in such circumstances, a respondent 
who has not appealed from the decree 
can be allowed to urge such a plea in 
answer to a claim by an appellant for 
a furtherdecree although the plea 
might imperilthe decree already ob- 
tained wasleft undecided. But the Full 
Bench decision of the Madras H. C. in 
Venkata Rao v. Satyanarayanamurthy 
ILR (1944) Mad 147 = (AIR 1943 Mad 
698) (FB) has held that it is open to a 
respondent who had not filed cross- 
objection with respect to the portion 
of the decree which had gone against 
him “to urge in opposition to the 
appeal of the plaintiff, a contention 
which if accepted by the trial court 
would have necessitated the total dis- 
missal of the suit” but that the decree 
in so far as it was against him would 
stand. The decree of the High Court 
here in so far as it held that the mort- 
gage money can be recovered only from 
the half share in the properties was 
alsoadecree infavour of the respon- 
dents as it did not allow the claim of the 
appellants to recover it from the entire 
interest in the properties. To that 
extent, the respondents had a decree 
in their favour. That decree they could 
support on any of the grounds decided 
against them by the court which passed 
the decree. And when they do this, 
they are only supporting and not 
attacking that decree. We think that 
the rule laid down by the Madras High 
Court in the above decision is sound. 
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And there is no reason why the res- 
pondents should be barred from urging 
the plea. So even though we hold that 
the power of Manorama as guardian 
to mortgage the properties extended 
to the entire interest in the properties, 
it would not follow that the appellants 
would be entitled to a decree charging 
the entire interest in the properties as 
the orders of sanction on the basis of 
which alone Manorama got the power 
to alienate the properties were invalid. 


ai. The position that emerges 
from this discussion is: under the will 
Manorama had no power to alienate 
ithe properties. As the existence of the 
jwill and the curb on her powers of 
jalienation were not disclosed to the 
jcourt when she applied for sanction 
zand as the court did not by order in 
writing remove the fetters on her 
jpower of alienation, the sanctions can- 
jnot be regarded as having been obtained 
tunder Section 28; nor could the sanc- 
jtions, as they were given under Section 
yol (2) on the applications filed under 
qoection 29, be regarded as valid, as 
{Section 29 has no application when 
jthere is a will appointing a person as 
guardian. 


ae 22. The question then is 

‘whether the appellants are entitled to 
‘get the money advanced under the 
mortgages as a charge on the entire 
interest in these properties. 


23. The appellants advanced the 
amounts bona fide believing that there 


was necessity on the strength of the 


orders of sanction and there is no find- 
ing that there was no necessity. These 
orders were not void, even though they 
‘were obtained by fraud. That was the 
view of Balakrishna Ayyar, J. and it 
“was on the basis that the orders were 
~voidable, and that, until set aside, they 
‘were valid, that the learned Judge 
‘granted a decree. A disposal of property 
in contravention of the provisions of 
‘Section 28 or Section 29 is only void- 
‘able (see Section 30). We think that 
-there is no reason why, when in de- 
fence to the claim by the appellants 
for a decree charging the entire in- 
‘terest in the properties, in the appeal, 
‘the respondents should not be allowed 
to show that the orders of sanc- 
‘tion were invalid notwithstanding 
the fact that they were not set aside 
in a suit instituted by the 2nd respon- 
dent. If the court were to refuse to 
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pass a decree allowing the appellants 
to recover the money on the rest of 
the minor’s interest in the properties, 
the basis of that refusal would be on 
a ground destructive of the decree 
passed by the High Court. In other 
words, the High Court granted the 
decree on the basis that the orders of 
sanction for mortgaging the properties 
were valid. If we are to refuse to pass 
a decree for recovery of the mortgage 
money from the entire interest of the 
minor in these properties, on the ground 
that the orders sanctioning the mortga- 
ges were invalid, that would be con- 
tradictory to the finding of the High 
Court on the basis of which it passed 
the decree. Order 41, rule 33 of the 
Civil Procedure Code clothes the ap- 
pellate court with the power to pass 
any decree or order which the trial 
court ought to have passed or made 
and to pass or make such further or 
other decree or order as the justice of 
the case may require. 


24. Though the respondents 
are entitled to avoid the orders of 
sanction in defence without the neces- 
sity of filing a suit, it is just and pro- 
per that as a condition for doing so, 
they must give restitution. The High 
Courts in this country have taken the 
view, and we think rightly that as 
condition for setting aside a disposal 
of immovable property made in con- 
travention of Sec. 28 or Sec. 29 which 
is viodable under Sec. 30, it is just that 
there must be restitution of the bene- 
fits received. (see Parshotam Das ~v. 
Nazir Hussain, 54 Ind Cas 846 = (AIR 
1920 Oudh 53 (2)); Peria Karuppan 
Chetty v. Kandasamy Chetty, 1933 
Mad WN 791; Abbas Husain v. Kiran 
Shashi Devi, AIR 1942 Nag 12). 


25. In this view, we do not 
think it necessary to express any opin- 
ion on the correctness or otherwise of 
the view of the High Court on the 
nature and effect of an order passed 
under Section 31 (2). Suffice it to say 
that different views have been expres- 
sed by the High Courts. 


26. As already stated, one item 
of the properties has been sold by the 
Administrator-General with the sanc- 
tion of the Court and the proceeds of 
the sale are with him. We pass a de- 
cree against the respondent-defendants 
directing them to pay the appellants 
the principal amount due under ‘the 
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two mortgages together with 6 per cent 
interest from June 1, 1950 on the prin- 
cipal amount up to the date of pay- 
ment or realization. The amount 
decreed will be a charge on the sale 
proceeds of one of the properties which 
are being retained by the Administra- 
tor-General and on the entire interest 
in the other property under the mort- 
gages. 

27. The decree of the High 
Court is set aside and a decree in 
terms as aforesaid is passed. The appeal 
is allowed in the manner and to tne 
extent indicated above. The parties 
will bear their costs here. 

Appeal allowed. 
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order against partners in the name cf 
the firm — Death of a partner during 
pendency of appeal — Failure of im- 
plead legal representatives — Appeal 
does not abate. (Para 4) 
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(1968), O. 41, R. 1 — Grounds of ob- 
fection — Appeal against combined 
order granting review and disposing of 
application for injunction on merits. 

Brief Note:—(B) Where the order 
of the trial court appealed against was 
a combined order granting the review 
and disposing of the application for in- 
junction on merits, the appellants were 
not only entitled to challenge the order 
on the grounds mentioned in Order 47, 
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Rule 7, but also on any other ground 
open to them, namely, that, on merits, 
the order of injunction should not have 
been passed. (Para 6) 


Index Note: — (C) Partnership 
Act (1932), S.43—Dissolution of firm— 
Trade mark forming part of assets — 
Right to exclusive use of trade mark 
— Injunction to restrain use by one 
of partners—(X-Ref: Civil P.C. (1908), 
©. 39 R. 1). 


Brief Note: — (C) Where A, one 
of the three partners, gave notice for 
the dissolution of the firm, the other 
partners B and C are not entitled to 
the exclusive use of the trade mark 
which formed part of the assets of the 
partnership. A (and his legal repre- 
sentatives after his death) would also 
be entitled to a share of the assets of 
that partnership. The Court is there- 
fore not justified in granting an in- 
junction restraining A’s legal represen- 
tative from using the trade mark. 

{Para 8) 

Index Note: — (D) Constitution of 
India, Art. 136 — Judgment, decree, 
determination or order (X-Ref: 
Arbitration Act (1940), S. 13 (b)). 

(Para 21} 


Brief Note:—(D) An opinion given 
pursuant to the first part of $.13 (b) 
of the Arbitration Act is not a judg- 
ment, decree, determination or order 
as visualized in Art. 136 of the Con- 
stitution and, therefore, an appeal 
under Art. 136 would not lie from such 
opinion. (Paras 17, 21) 

In spite of the opinion given by 
the Court, the arbitrators are clothed 
with the final duty of determining the 
case and the opinion of the Court does 
not finally determine the case, al- 
though, it might bind the arbitrators 
in honesty and morals to act upon the 
law as the court stated it. There could 
be no appeal from their decision be- 
cause they did not act upon the opinion 
although it might be a ground for 
impeaching their award on the ground 
of misconduct. This consultative juris- 
diction of the Court does not result in 
a decision which is equivalent to a 
judgment, decree, determination or 
order. 1912 A.C. 673, (1892) 2 Q.B.D. 
613, AIR 1960 Andh Pra 346, AIR 1959 
Punj 61 and AIR 1925 Sind 83, Rel. on. 

(Para 17} 

An opinion given under the first 

part of Section 13 (b) is not to be ad- 
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ded +o and does not form part of the 
award, (Para 21) 
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v. Swalal Jain 20 


AIR 1925 Sind 83=79 Ind Cas 986, 
In the matter of an Arbitration 
Adamji Lukmanji and Louis 
Dreyfus & Co. 19 
1912 AC 673 = 81 LJ Ch 1132, 
British Westinghouse Electric 
and Manufacturing Co. Ltd. v. 
Underground Electric Rly. Co. 
of London 19 
(1892) 2 QBD 613 = 62 LJ QB 33, 
In re an Arbitration between 
Knight and the Tabernacle Per- 
manent Building Society 16 


The Judgment of the Court was 
delivered by 

MATHEW, J:— Civil Appeal 
No. 227 of 1970. There were two 
firms called “Amin Chand and Sons” 
and "Landra Engineering and Foundry 
Works.” The partners of the - firms 
were three brothers Bakshi Ram, 
Shiv Dayal and Kishan Chand, after 
the retirement of the 4th partner. 
Certain trade marks were register- 
ed in the names of the firms. 
On January 30, 1967, Bakshi Ram 
gave notices to the other partners 
dissolving the firms. The notices 
were served upon the other partners 


sometime before March, 1967. On 
October 3, 1967, Bakshi Ram filed 
two suits for rendition of accounts 


against the other two partners in the 
subordinate Judge’s court at Jullun- 
dur. The defendants in the suits filed 
applications under Section 34 of the 
Indian Arbitration Act for stay of the 
trial of the suits on the ground that 
the court had no jurisdiction to proceed 
with the trial in view of the clause 
for arbitration in the partnership 
agreements. On February 4, 1968, 
Bakshi Ram died and his legal re- 
jpresentatives, 10 in number, were 
brought on record. On June 24, 1968, 
the parties agreed to have the matter 
referred to arbitration. The court stay- 
ed the trial of the suits and referred 
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the matter to arbitrators. Before the 
arbitrators, a question was ralsed whe- 
ther the legal representatives of 
Bakshi Ram were entitled to continue 
the suits. The arbitrators stated a 
special case for the opinion of the 
court under the first part of S. 13 (b) 
of the Act on the question of law, 
whether the legal representatives are 
competent to continue the suits. On 
December 20, 1968, a suit was filed 
by a firm called “Amin Chand and 
Sons” through Shiv Dayal, in the Dis- 
trict Court at Rohtak against three of 
the legal representatives of Bakshi 
Ram trading under the names “Bakshi 
Ram and Sons’, “Sohan Lal and 
Brothers” and “Kaybus Industries and 
others”, for a permanent injunction 
restraining them from using certain 
trade marks. The  plaintiff-respon- 
dents in the suit applied for restrain- 
ing the defendant-appellants and their 
dealers from manufacturing or selling 
agricultural implements under trade 
marks Nos. 125062 and 138979 which 
were originally registered in the name 
of Amin Chand and Sons of which 
Bakshi Ram, Shiv Dayal and Kishan 
Chand were partners. The court 
granted an ex parte injunction. That 
was vacated on the objection of the 
defendants in the suit. Thereafter 
applications were filed by the plain- 
tiff-respondents for reviewing the 
order dismissing the application for 
temporary injunction, and for issue 
of a temporary injunction to restrain 
the defendant-appellants from using 
the trade marks registered in the name 
of Amin Chand and Sons of which 
Bakshi Ram was a partner. These appli- 
cations were allowed and temporary 
injunction as prayed for was granted. 
The defendant-appellants preferred an 
appeal against that order to the High 
Court. The High Court confirmed the 
order. This appeal, by special leave, 
is directed against that order. 


2. During the pendency of the 
appeal here, one of the appellants, 
namely, Dharam Vir, died on May 14, 
1970. The application to implead his 
legal representatives was filed only on 
July 14, 1970. The respondents, by way 
of preliminary objection, contended 
that the appeal has abated. 


3. So, the first question for 
consideration is whether the appeal has 
abated. The plaint shows that three 
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persons were sued in the names of the 
firms under which they were carrying 
on business. The injunction order was 
issued against these persons in the 
names of the firms. The injunction 
order operated against these persons 
as carrying on business in the names 
of the firms 

4, Order 30, Rule 4 of the Civil 
Procedure Code provides that not- 
withstanding anything contained in 
S. 45 of the Indian Contract Act, 1872, 
two or more persons may sue or be 
sued in the name of a firm under the 
foregoing provisions and if any of 
such persons dies, whether before the 
institution or during the pendency of 
any suit, it shall not be necessary to 
join the legal representative of the 
deceased as a party to the suit. We 
have already said that the injunction 
order was directed against the partners 
in the names of the firms and that it 
‘operated as against them. The partners 
filed the appeal in the names of the 
firms against the order and when one 
‘of the partners died, the failure to 
implead his legal representatives would 
Inot cause the appeal to abate. Under 
Section 107 of the C. P. C. the pro- 
visions of Rule 4 of Order XXX will ap- 
ply to appeals also. 

5. Counsel] for the respondents 
also raised another objection namely 
that since the appeal to the High Court 
was against the order granting a re- 
view, the only grounds which could 
have been taken in the appeal were 
those mentioned in Order 47, Rule 7 of 
the Civil Procedure Code and that the 
appellants are not, therefore, entitled 
to canvass the meritsofthe injunction 
order here. There is no substance in 
this objection either. 


6. It is not very clear from the 
order of the trial court whether that 
court reviewed its previous order 
vacating the injunction and then pass- 
ed the order of injunction after grant- 
ing the review or whether it modified 
its previous order vacating the injunc- 
tion in the exercise of its inherent 
power. If the order under appeal be- 
fore the High Court is considered to 
be one granting the review, then cer- 
tainly the only grounds on which that 
order could have been impeached in 
the appeal are those stated in Rule 7 
of Order 47. But the order appealed 
against was not only an order grant- 
ing the review but also an order pass- 
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ed on merits on the application for 
injunction. It cannot be disputed that} 
an appeal lay from the order granting} 
the injunction, and in such an appeal! 
it was open to the appellants to urge} 
any grounds to show that the injunc-} 
tion was wrongly granted. The order} 
of the trial court was a combined order} 
granting the review and disposing of; 
the application for injunction on merits) 
and, therefore, the appellants were not! 
only entitled to challenge the order ont 
the grounds mentioned in Order 47,f 
Rule 7, but also on any other ground} 
open to them, namely, that, on merits,f 
the order of injunction should not! 
have been passed. 








7. Then the question is whe- 
ther there was any justification for 
passing the order of injunction and. 


whether the appellate court was right 
in confirming it. 

8. It may be recalled that 
Bakshi Ram gave notices for the dis- 
solution of the two firms in January, 
1967 to the other partners. The appel- 
lants contend that with the dissolutior: 
of the firm the assets of the firm in- 
cluding the trade marks registered im 
the name of the firms belonged to the 
partners as co-owners and that two of 
the partners, namely, the respondents,. 
have no right to appropriate or use 
the assets of the firm to the exclusion 
of the legal representatives of the 
other partner, Bakshi Ram. The suit. 
in which the injunction order was 
passed was filed for a declaration that: 
“Amin Chand and Sons” constituted 


by the two surviving partners’ 
alone was entitled to use the 
assets of the firm of “Amin Chand 


and Sons” of which Bakshi Ram was 
a partner, and it was for restraining” 
the appellants from using that firm’s: 
assets, namely, the two trade marks 
in question, that the order of injunc- 
tion was sought. Prima facie, it would) 
appear that the respondents are not en-} 
titled to the exclusive use of the two 
trade marks which formed part of the} 
assets of the partnership of Aminchand). 
and Sons of which the three brothers 
were partners. The appellants being}. 
the legal representatives of Bakshif 
Ram were also entitled ta a share off 
the assets of that partnership. If that 
be so, we do not think that the courts} 
were justified in granting the injunc-p 
tion restraining the appellants from|, 
using the trade marks. In these cir- 
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cumstances, we think that the proper 
course to adopt is to continue in force 
the order passed by this court when 
it granted the special leave on the 
basis of the application filed by the 
appellants for stay of the order of 
injunction, after setting aside the 
order under appeal. 


9. We, therefore, order that 
the injunction granted by the District 
Judge, Rohtak, on March 20, 1969, is 
varied to the extent that the appel- 
lants will be entitled to use the -trade 
mark “Amin Chand and Sons” and 
“Landra”, but they will keep accounts 
of all goods manufactured and sold 
and submit six-monthly accounts to 
the trial court during the pendency of 
the suit and that the respondents will 
also keep similar accounts and fur- 
nish accounts to the trial court. 


10. The appeal is allowed to 
the extent indicated but is dismissed 
in other respects. We make no order 
as to costs. 

11. Civil Appeals Nos. 1296 and 
1297 of 1971. It might be recalled that 
Bakshi Ram had filed two suits for 
rendition of accounts on the basis that 
ihe firms stood dissolved by the noti- 
ces issued by him in 1967 and that 
after his death, the parties to the suits 
had agreed to have the subject-matter 
of the suits referred to arbitration. 
After the arbitrators had entered upon 
the reference, a question was raised 
whether the legal representatives of 
Bakshi Ram were competent to pro- 
ceed with the two suits. The arbitra- 
tors stated a special case for the opi- 
nion of the court under the first part 
of S. 13 (b) of the Arbitration Act. 


12. The Court gave the opinion 
and it is against the opinion that these 
appeals by way of special leave have 
been preferred. 


13. A preliminary objection 
was raised by the respondents to the 
maintainability of these appeals on the 
ground that an opinion given pursuant 
to ihe first part of S. 13 (b) of the 
Arbitration Act is not, a judgment, 
decree. determination or order as vis- 
ualized in Article 136 of the Constitu- 
tion and, therefore, the appeals would 
not lie. 


14. In order to dispose of the 
objection it is necessary to decide the 
nature of an opinion given by a court 


under the first part of Section 13 (b} 
of the Arbitration Act. 


15. In British Westing House 
Electrie and Manufacturing Co. Lid. 
v. Underground Electric Rly. Co. of. 
London, Ltd. 1912 AC 673, the House 
of Lords held that the opinion of the 
High Court upon a special case stated. 
by an arbitrator under the Arbitration 
Act, 1889, with regard to a question 
of law arising in the course of the re- 
ference cannot be the subject of an. 
appeal, but, if that opinion is errone- 
ous, an award expressed to be found- 
ed on that opinion can be set aside as. 
containing an error of law apparent. 
on the face of the award. Inthe course- 
of his speech Viscount Haldane L. C. 
said: 

“No doubt an opinion given by 
the Court under the provisions of the 
Arbitration Act is not a judgment or 
order, and is, therefore, not suscepti- 
ble of being the subject of an appeal. 
But in my opinion, that is the only 
reason why it cannot be appealed, and 
ifthe law embodied initis afterwards: 
set out on the face of a final award, 
I see no reason for thinking with 
Vaughan Williams, L. J. that the Act in- 
tended to make the statement of the- 
law appearing on the face of the award 
binding on a higher tribunal before 
which the award might come for re- 
view.” 

16. In In re an Arbitration be- 
tween Knight and the Tabernacle Per- 
manent Building Society, (1882) 2 
QBD 613, Lord Esher said that when: 
the statute stated (Arbitration Act, 
1889) that “any referee, arbitrator 
or umpire may at any stage of the 
proceedings under a reference, and 
shall, if so directed by the Court or 
a Judge, state in the form of a special 
case for the opinion of the Court anv 
question of law arising in the course 
of the reference”, the words being not 
“for determination” or “decision” by 
the court, there is no determination or 
decision when the court gives the opi- 
nion. He also said that it would be 
most inexpedient that, where an opi- 
nion is given by the court under this 
statute in the course of a reference 
for the guidance of the arbitrators, 
there should be an appeal which might 
be carried up to the House of Lords. 
Bowen, L. J. said that it could not 
have been intended that, whenever a 
case is stated under this section for 
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the opinion of the Court, such opinion 
when taken is to be treated as an ab- 
solute determination of the rights of 
the parties with the result that there 
may be an appeal from it which may 
be carried to the House of Lords. He 
further said that the section in ques- 
tion contemplated a proceeding by the 
arbitrator for the purpose of guiding 
himself as to the course he should pur- 
sue in the reference and that he does 
not divest himself of his complete au- 
thority over the subject-matter of the 
arbitration but still remains the final 
judge of law and fact although, a fair 
and honest arbitrator would, in the 
absence of special circumstances, be 
bound in honesty and morality, after 
taking the opinion of the Court, to act 
upon such opinion. 


17. We think that in spite of 
the opinion given by the Court, the 
arbitrators are clothed with the final 
duty of determining the case and that 
the opinion of the Court does not 
finally determine the case, although, 
it might bind the arbitrators in hones- 
ty and morals to act upon the law as 
the court stated it. We also think that 
there could be no appeal from their 
decision because they did not act up- 
on the opinion although it might be a 
ground for impeaching their award on 
the ground of misconduct. It appears 
to us that this consultative jurisdiction 
of the Court does not result in a deci- 
sion which is equivalent to a judgment, 
(decree, determination or order. 


18. In Union of India v. M/s. 
South India Corporation, Madras (P) 
Lid. AIR 1960 Andh Pra 346 it was 
held that an opinion on a special case 
stated under the first part of S. 13 (b) 
of the Arbitration Act is consultative 
in character and is not a determina- 
tion of the rights of the parties. 


193. In Union of India v. M/s. 
Ram Sukh Das, AIR 1959 Punj 61 the 
Court said that no appeal will lie from 
an opinion given by the Court on a 
special case stated under the first part 
of Section 13 (b) of the Arbitration Act. 
The same view was taken in Adamjji 
Lukmanji and Louis Dreyfus & Co. In 
the matter of an Arbitration. AIR 1925 
Sind 83. 

20. Counsel for the appellants 
relied on the ruling in Clive Mills Ltd. 
vy, Swalal Jain, AIR 1957 Cal 692. and 
submitted that there are material dif- 
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ferences between the English Arbitra- 
tion Act and the Indian Arbitration 
Act and therefore the decision of the 
House of Lords might not be a safe 
guide. We do not think that there is 
any material difference in the lan- 
guage of the corresponding section of 
the English Act with which the House 
of Lords was dealing. 


21, Counsel for the appellants 
submitted that the opinion given by 
court Has to be incorporated in the 
award under Section 14 (3) and there- 
fore, the opinion was binding on the 
arbitrators. Section 14 (3) provides: 


“14 (3) Where the arbitrators or 


- umpire state a special case under cl. (b) 


of Section 13, the Court after giving 
notice to the parties and hearing them, 
shall pronounce its opinion thereon 
and such opinion shall be added to, 
and shall form part of the award.” 


The marginal note to Section 14 says: 
“Award to be signed and filed”. Sec- 
tion 14 (1) says that when the award 
is made by the arbitrators, they shall 
sign it and give notice to the parties 
of the making and signing of the 
award; Section 14 (2) provides that the 
arbitrators shall, at the request of 
any party to the arbitration agreement, 
cause the award to be filed in court 
and that the court shall thereupon 
give notice to the parties of the filing 
of the award. Then comes sub-sec- 
tion (3) of Section 14. The entire 
scheme of the section would show that 
the section is concerned with the mak- 
ing of an award. Therefore, the rea- 
sonable way to read Section 14 (3) is 
that it is concerned only with the lat- 
ter part of Section 13 (b), because the 
latter part of Section 13 (b) provides 
for stating the award wholly or in 
part in the form of a special case of 
such question for the opinion of the 
court. The opinion given under the 
latter part of Section 13 (b) should be 
added to and form part of the 
award under Section 14 (3). We do not 
think that an opinion given under the 
first part of Section 13 (b) should be 
added to and form part of the award. 
The reason why the opinion given 
under the latter part of Section 13 
(b) should be added to and becomes 
part of the award is because the arbi- 
trators have stated the award wholly 
or in part in the form of a special case 
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‘lof such question for the opinion of the 
court. This view is further strengthen- 
ed by the circumstance that under 
Section 39 (1) (ii), an appeal is prox 
vided only against an order on an 
award stated in the form of a special 
‘ease. The reason why an appeal is 
provided for in such a case is that the 
‘opinion of the court has to be added 
to and form part of the award and it 
therefore becomes a decision of the 


‘court, notwithstanding the fact that if, 


fis incorporated in the award. There is 
mo provision for an appeal against an 
‘opinion given bythe courtona special 
‘ease stated by court under the first 
‘part of Section 13 (b) for the reason 
‘that the opinion is not a decision. Nor 
is it to be incorporated in the award. 
Tf, as a matter of fact, the opinion 
given by the court on a special case 
sstated- under first part of Section 13 
‘{b) or against the decision to state spe~ 
cial case for the opinion of the court 
is binding on the arbitrators and has 
fo be incorporated in the award, there 
was no reason why the TIegislature 
should not have provided for an ap- 
peal against the opinion against the 
reference which Ied to the opinion. 
The scheme of the Act shows that the 
fTegislature wanted to provide for an 
‘appeal only when there is to be a deci- 
‘sion by the court binding on the par- 
ties, not. when it tenders an opinion 
which is not binding on tħe arbitra- 
tors and which is not to be incorpora- 
ted in the award. It might be that the 
arbitrator may choose to act upon 
the opinion. But that is not for the 
reason that it is a binding determina- 
tion or a decision. We have, therefore, 
no hesitation in holding that the ap- 
‘peals are incompetent. 

22. The appellants’ counsel 
‘argued that the opinion expressed by 
the court is prima facie wrong for the 
reason that it did not take into ac- 
‘count the real issue. The real issue, 
according to counsel, was whether the 
partnerships “Amin Chand and Sons” 
and “Landra Engineering and Foundry 
Works” stood dissolved by the notices 
issued by Bakshi Ram in 1967, whe- 
ther the two suits instituted by Bak- 
shi Ram for rendition of accounts were 
competent, and whether there was any 
bar in his legal representatives con- 
tinuing the suits. Counsel argued that 
under Section 43 of the Indian Partner- 
ship Act, it was open to Bakshi Ram 
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to dissolve the partnerships by giving 
notice to the other partners as the 
partnerships were partnerships at will 
and that clauses 14 and 15 of the 
partnership agreement have nothing to 
do with the competency of one of the 
partners to dissolve the firms or the 
legal representatives of Bakshi Ram 
to continue the suits. Apparently, it 
would seem that there was no bar to 
Bakshi Ram filing the suits for rendi- 
tion of accounts if the partnerships 
stood dissolved by the notices issued 
by him and perhaps there would then 
be no reason also why his legal repre- 


sentatives could not continue the suits. 


However, we do not express any final 


„opinion on the merits of the contro- 
‘versy. We need only say that that 


opinion of the court is not binding on 
the arbitrators and counsel for the res- 
pondents did not contend. otherwise. 


23.  Thħe appeals have to be dis- 


‘missed and we do so but in the cir- 


cumstances without any order as to 
costs, 

_ #4 Civil Miscellaneous Peti- 
fions Nos. 2183 and 2184 of 1972.—These 
applications are for taking proceedings 
for contempt of court against ‘Amin 
Chand and Sons” represented by Shiv 
Dayal, the respondent in these peti- 
tions, for having disobeyed the inte- 
rim order passed by this Court on the 
application for stay while admitting 
Special Leave Petition (Civil) No. 1851 
of 1969 on January 29, 1970. That 
order provided as follows: 

“Special leave granted. The injun- 
ction granted by the District Judge, 
Rohtak on 20-3-69 is varied to the ex- 
tent that the Petitioner will be entitl- 
ed to use the trade mark “Amin Chand 
and Sons and Landra”, but they will 
keep accounts of all goods manufactur- 
ed and sold and submit six-monthly 
accounts to the Trial Court. during the 
pendency of the appeal. The respon- 
dents will also keep similar accounts 
and furnish accounts to the Trial 
Court.” 


25. The main allegation in 
these applications is that the respon- 
dent Shiv Dayal filed a criminal com- 
plaint before the Judicial Magistrate, 
I Class, Phillaur stating that the ap- 
plicants were using the trade marks 
“Special Landra” and “Amin Chand” 
without authority and that they were 
using the name of “Amin Chand and 
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Sons” under which the respondent 
Shiv Dayal and his partner were car- 
rying on their trade. 


26. On tħe objection of tħe ap- 
plicants as to the maintainability of 
the complaint, the learned Magistrate 
passed an order holding that the com- 
plaint was maintainable because one 
of the allegations in the tom- 
plaint was that the applicants were 
using the name of “Amin Chand an 
Sons”, the firm under which Shiv 
Dayal and his partner are carrying on 
the trade on the goods manufactured 
by the applicants and thus passed off 
their goods as goods manufactured by 
*Amin Chand and Sons’. On a per~ 
usal of the complaint, it is clear that 
there are allegations to show that 
the applicants were using the name of 
the firm “Amin Chand and Sons” 
under which the respondent Shiv 
Dayal and his partner are carrying on 
the business, on the goods manufac- 
tured by the applicants. In these cir- 
cumstances, we do not see how 
the respondent has committed any 
contempt by disobeying the order of 
this court. There can be no dispute 
that the respondent was entitled to 
file a complaint on the ground that 
the applicants were manufacturing 
goods under the trade marks as being 
manufactured by the firm of “Amin 
Chand and Sons” and were passing off 
the goods as manufactured by the res- 
pondent firm. It would appear that 
the applicants have filed a petition 
under Section 561-A of the Code of 
Criminal Procedure before the High 
Court of Punjab and Haryana for 
quashing the order of the Magistrate 
holding that the complaint was main- 
tainable. The High Court will pass the 
appropriate order on that petition. 


27. We see no substance in 
these petitions. We therefore dismiss 
them. 

Order accordingly. 


President, B. S. B. R. Trust v. Nalini 


A.L R. 
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(From Patna: AIR 1971 Pat. 1 (FB)} 
H. R. KHANNA AND 
A. ALAGIRISWAMI JJ. 
Civil Appeal No. 2029 of 1970. 
The President of the Bihar State 
Board of Religious Trust & another, 
Appellants v. Nalini Choudhari and 
others, Respondents. 
Criminal Appeals Nos. 41 and 42 
of 1970. 


The President of the Bihar State 
Board of Hindu Religious Trust and 
another, Appellants v. Mahant Ramand 
Das, Respondent. 

Civil Appeal No. 2029 of 1970 and 
Criminal Appeals Nos. 41 and 42 of 
1970 D/- 23-8-73. 

Endex Note:— (A) Bihar -Hindu 
Religious Trusts Act (1950), Section 67 
== Prosecution under — Decision 
under Section 43 is not a pre-requisite 
condition. (X-Ref:— S. 43)— AIR 1971 
Pat 1 (FB), Reversed. 

Brief Note:— (A) Neither ex- 
pressly nor by necessary implication 
Section 43 or any other provision of 
the Act bars the prosecution under 
Section 67 without a-decision under 
Section 43. The only question that can 
be decided under Section 43 is whether 
any immovable property is or is not 
trust property. Even under the section 
as amended in 1956 questions as re- 
gards any trust property, both mova- 
ble and immovable which includes the 
question whether there is a trust 
at all cannot be decided. In any 
case the question as to whether 
a person is a trustee or not 
cannot be decided either under the 
original section or under the section as 
amended in 1956. And that is the crux 
of the question in a prosecution under 
Section 67. It cannot, therefore, be said 
that without a decision under Section 
43 no prosecution can be launched 
under Section 67, 1955 BLJR. 665 
and ILR (1967) 46 Pat. 23 and 1969 
BLJR. 63 and 1969 Pat LJR 386, 
Approved; AIR 1968 Pat 510, Com- 
mented upon. 


(Paras 2, 4) 
Cases Referreds Chronological Paras 
1969 BLJR 63 = TLR 47 Pat 1, 
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1969 Pat LJR 386, Rameshwari 
Pd. Singh v. B. S. B. H. R. 


_ Trust 

AIR 1968 Pat 510 = 1969 BLJR 
74, 5. S. Choubey v. B. H. R. T, 
Board 

TLR (1967) 46 Pat 23 = 1968 
Pat LJR 507, B. S. R. T. Board 
v. Mahant Jaleshwar Gir 

(1961) Cri Revn. No. 170 of 1961 
D/- 24-3-1961 (Pat), Mt. Champa 


_ Sahu v. B. R. T. B., Patna 9 
AIR 1959 SC 951 = 1959 (Supp.) 
2 SCR 583, Mahant Ram 
Saroop Dasji v. S. P. Sabi 5 


1955 BLJR 665, Mahanth 
Ramdhan Puri v. President 
S. B. R. T., Patna 5 
_ The Judgment of the Court was 
delivered by 
ALAGIRISWAMAI, J:— These three 
appeals arise out of the common judg- 
ment of the High Court of Patna in 
Civil Writ Jurisdiction Case No. 571 of 
1969 and Criminal Miscellaneous Cases 
Nos. 1181 and 1182 of 1969. The ques- 
tion that arises for decision in all the 
three appeals is the same: whether a 
decision under Section 43 of the Bihar 
Hindu Religious Trusts Act, 1950 (here- 
_inafter to be called the Act) is a con- 
dition precedent to the launching of 
a prosecution under Section 67 of that 
Act. The facts necessary may first be 
stated. The 1st respondent in the Civil 
Appeal No. 2629 of 1970 was called 
upon by the Bihar State Board of 
Religious Trusts to submit a statement 
relating to the Giri Gobardhan Mandir 
of Bana Nava Gram on pain of prose- 
cution under Section 67. Thereupon he 
filed the writ, out of which this appeal 
arises, alleging that there was no 
temple of Giri Gobardhan but only the 
idol of Giri Gobardhan which was his 
family idol and the income of the land 
was not the income derived from the 
properties of the idol. He further con- 
tended that there was no trust of any 
kind relating to the properties and that 
no member of the public had any 
access to the idol nor was any offering 
made by them and prayed for the 
notices issued by the Board to be 
quashed. The respondent in Criminal 
Appeal No. 41 of 1970 who was prose- 
cuted under Section 67 of the Act 
claimed that he was the sole  shebait 
of a temple in village SBasarhia 
fn the district of Darbhanga. He also 


did not submit the account demanded. 
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under tħe Act on the ground that the 
property of which the return was 
sought was not trust property and that 
without a declaration under Section 43 
of the Act he could not be prosecuted 
under Section 67. The respondent in 
Criminal Appeal No. 42 of 1970, who 
was similarly prosecuted claimed that 
the temple in village Basgarhia in the 
district of Purnea of which he was the 
sole shebait was within the family 
dwelling house with which the public 
have no concern and that he was, 
therefore, not liable to render an. ac- 
count of the income and expenditure. 
His other contention was also similan 
to the contention of the respondent in 
Civil Appeal No. 41 of 1970. The High 
Court allowed the three petitions and 
quashed the notice issued as well as 
the prosecutions. The Bihar Hindu 
Religious Trusts Board has filed these 
appeals. 

2. Section 67 (1) of the Act 
reads: 


“If a trustee fails without reasona- 
ble cause, the burden of proving which 
shall be upon him, to comply with any 
order or direction made or issued 
under clause (i), (0) or (q) of sub-sec- 
tion (2) of Section 28, or under Section 
58, to comply with the provisions of 
sub-section (1) of Section 59, sub-sec- 
tion (1) of Section 60, Section 61 or 
Section 62, or to furnish any statement, 
annual account, estimate, explanation 
or other document or information rela- 
ting to the religious trust of which he 
is the trustee, which he is required or 
called upon to furnish under any of the 
provisions of this Act, he shall be 
punishable with fine which may extend 
in the case of the first offence, to two 
hundred rupees, and, in the case of the 
second or any subsequent offence, to 
five hundred rupees and, in default of 
payment of the fine, with simple im- 
prisonment for a term which may ex- 
tend to six months or one year, as the 
case may be.” 


Under Section 59 of the Act, with- ` 
in six months from the date of the 
publication in the Official Gazette of 
the names of the President and mem- 
bers of the first Board, the trustees of 
every religious trust existing on the 
said date should furnish to the Board 
a statement in the prescribed form 
containing the prescribed particulars 
in respect of the trust of which he is 
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the trustee. Under Section 60, the 
trustee of every religious trust has to 
prepare a budget of such trust and 
send a copy thereof to the Board. 
Under Sections 59 and 60 there is no 
obligation cast on the Board to give a 
notice to the trustee calling upon him 
to furnish the statement contemplated 
under Section 59 or the budget under 
S. 60. The duties cast upon the trus- 
tee under those sections are irrespec- 
tive of the fact whether a notice has 
been issued or not. The fact that 
notices were issued does not make any 
difference to this position. If for a 
failure to comply with the provisions 
of Sections 59 and 60 a prosecution 
lies under S. 67, the prosecution can- 
not fail on the ground that no notice 
was issued. Of course, it is open to a 
person who apprehends that action 
might be taken against him for his 
failure to comply with the provisions 
of either Section 59 or 60, or on whom 
a notice is served calling on him to 
comply with the provisions of those 
sections to approach the ordinary civil 
court for a declaration that there is 
no trust and that he is not a trustee 
and therefore he cannot be called up- 
on to comply with the provisions of 
Sections 59 and 60 or prosecuted for 
failure to do so. If without a notice a 
prosecution is launched under S. 67 
it is open to the persons prosecuted 
to contend before the court that there 
is no trust and that they are not trus- 
tees. In that case it would be for the 
prosecution to make out all the ingre- 
dients of the offence to the satisfac- 
tion of the court before which the 
prosecution is launched. The two main 
ingredients would be that there is a 
trust and that the person prosecuted 
is a trustee. Under the Act no machi- 
nery has been set up for deciding the 
question whether there is a trust and 
whether any person is a trustee of 
such a trust. The whole basis of the 
contention of the respondents in those 
three appeals which has in substance 
been accepted by the High Court of 
Patna is that Section 43 provides such 
a machinery. It is to be noticed that 
there is nothing in Section 67 which 
bars a prosecution under that section. 
Therefore, the question that would 
arise is whether by necessary implica- 
tion Section 43 would bar any prosecu~- 
tion under Section 67. Section 43 as it 
stood originally read: 


ALR - 
*43. (1) The Board or any person 
interested in a religious trust may, at 
any time, apply in the prescribed man- 
ner to the District Judge for a declara- 
tion that any immovable property is 
trust property.” 
This section was amended in 1956 ta 
read as follows: 


“43. (1) All disputes as to whether 
any immovable property is or is not a 
trust property shall be inquired into, 
either on its own motion or on appli- 
cation, by the authority appointed in 
this behalf by the State Government, 
by notification, in the Official Ga. 
zette.” 

It would be noticed that under the 
original section as well as under the 
section as amended in 1956 the only 
question that can be decided is whe- 
ther any immovable property is a trust 
property or not. It does not provide 
for a decision as to whether there is 
any religious trust, as defined under 
clause (1) of Section 2 of the Act, or 
whether any person is a trustee or 
not. It does not even provide for a 
decision on the question whether any 
property is a trust property. It pro- 
vides only for decision on the ques- 
tion whether any immovable property 
is a trust property. It is quite concei- 
vable that a trust has no immovable 
property at all but only movable pro- 
perty, or as happens more often the 
trust property may consist of both 
movable and immovable property. 
Therefore, a decision under Section 43 
will not be a final or a complete ad- 
judication as regards the question whe- 
ther there is any trust or whether any 
person is a trustee. It stands to rea- 
son, therefore, that under S. 43 there 
cannot be a conclusive decision which 
will provide an answer to a prosecu- 
tion under Section 67. Furthermore, 
in any prosecution under every one of 
the sections mentioned in Section 67 
the question that arises is whether 
the person prosecuted is a trustee. 
And Section 43 does not provide fora 
decision of that question. The only 
question that can be decided under 
that section is irrelevant to the case of 
prosecution in respect of many of the 
offences mentioned in Section 67. 
Therefore, when a question arises in 
a prosecution under Section 67 whe- 
ther any trust is a trust coming within 
the ambit of the Act and whether the 
person prosecuted is a trustee, it is a 
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question which the court before which 
the prosecution has been instituted has 
to decide on the material placed be- 
fore it. Of course the prosecution can- 
not succeed unless both these proposi- 
tions are established. There is nothing 
preventing the criminal court from 
going into both these questions. 


3. A decision under Section 43 
is not a decision by a court. It is only 
a decision by a tribunal and it is sub- 
fect to the results of a suit to be insti- 
tuted under that section within 90 
days of the decision of the tribunal. 
Though originally the tribunal consis- 
ted of a District Judge, it was none-~ 
theless only a tribunal. Normally 
when a power is conferred on an ordi- 
nary court of the land to decide a 
‘question it attracts all the procedure 
that attaches to the proceedings of the 
court on which the power is conferred 
including right of appeal, revision ete. 
Such was not the position even before 
1956. That question no longer arises 
because of the amendment made in 
1956. The position is now beyond 
doubt that it is only a tribunal that 
determines cases under Section 43. 
When the question is raised before the 


-~ authority under Section 43 whether a 


certain immovable property is trust 
property or not the person interested 
might say that there is no trust and 
the property is not the trust property. 
In such a case the authority may for 
the purpose of deciding whether the 
property is trust property have to 
decide whether there is a trust at all. 
But such decision is only for the 
purpose of deciding whether it has 
the jurisdiction to decide whether the 
property in question is trust property. 
It is true that a subordinate tribunal 
eannot by a wrong decision on the 
question of jurisdiction assume juris- 
diction which it does not possess. If it 
wrongly decides that it has jurisdic- 
tion on the ground .that there is a 
trust, such a decision can be question~ 
ed before the ordinary civil courts. 
But in many cases the person interest- 
ed may be content with merely saying 
‘that the property in question is not 
trust property and not raise the other 
question whether there is a trust at 
all. In any case under this section it 
cannot be decided whether anybody 
is a trustee. 

4, The High Court seems to 
have thought that the fact that under 
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Section 43, as it originally stood, the 
Board or any person interested in a 
religious trust may at any time apply 
to the District Judge for a declara- 
tion and under the section as amend- 
ed in 1956 all disputes shall be inquir- 


ed into by the authority appointed in 
this behalf makes a difference to the 
question whether a prosecution under 
5. 67 was barred without a decision 
under Section 43. It does no such 
thing. In either case the only ques- 
tion that can be decided under that 
section is whether any immovable 
property is or is not trust property. 
Even under the section as amended in 
1956 questions as regards any trust 
property, both movable and immova~ 
ble, which includes the question whe- 
ther there is a trust at all cannot be 
decided. In any case the question as 
to whether a person is a trustee or 
not cannot be decided either under the 
original section or under the section 
as amended in 1956. And that is the 
crux of the question in a prosecution 
under Section 67. We are clearly ofi- 
the opinion that the High Court was 
In error in proceeding on the basis 
that without a decision under S. 43 no 
prosecution can be launched under 
Section 67. Neither expressly nor by 
necessary implication Section 43 or 
any other provision, of the Act bars 
the prosecution under Section 67 
without a decision under Section 43. 


5. The Full Bench had taken a 
view contrary to that taken by earlier 
decisions of the same court. In Ma- 
hanth Ramdhan Puri v. President, 
S.B.R.T, Patna 1955 BLJR 665 it 
was observed: 


“If in every case where a person 
raises a claim that the property is 
not trust property the Board is bound 
to stay its hands by reason of such 
denial, then tbe Act will be unwork- 
able and meaningless...... Section 43 of 
the Act is merely an enabling section. 
A It should be obvious that S. 43 
can have no application if the trust is 
not a religious trust at all. Section 43 
applies only when the Act applies. If 
the Act does not apply, Section 43 can 
have no application. It is, therefore, 
unreasonable to infer from S. 43 that 
any denial by a person that the pro~ 
perty is not trust property will at once 
oust the jurisdiction of the Board.” 
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In Bihar State Religious Trust Board 
v. Mahanth Jaleshwar Gir ILR 
(1967) 46 Pat 23 it was pointed out: 
‘Under the provisions of S. 43 (4) 
of the Bihar Hindu Religious Trusts 
Act, 1950, disputes as to whether a 
particular property, and that too only 
when it is immovable, is or is nota 
property appertaining to a public trust 
can be enquired into by the authority. 
That is to say, if the dispute relates to 
any particular immovable property or 
properties forming part of or appert- 
gaining to a public trust, such a dis- 
pute shall be enquired into by the au- 
thority either of its own motion or on 
application of any person. In terms, if 
a dispute is in regard to the nature of 
the trust itself, Section 43 is not at- 
tracted. Nobody can approach the 
authority, either the State Board of 
Religious Trusts, Bihar, or the trustee 
or any other person, for a declaration 
that a particular endowment or trust 
or institution is not a public trust but 
a private one, nor can anybody file 
an application before the authority for 
a mere declaration that it is a public 
trust. It may well be that when a 
question is raised before the authority 
in regard to a particular immovable 
property that it appertains to a public 
trust, by way of answer to such a 
claim, the person-or the trustee may 
raise a dispute that even though the 
particular property appertains to the 
trust, the trust is not a public one, 
and, ‘therefore, the property should be 
held as not appertaining to a public 
trust. Incidentally and indirectly, in 
such a case the question may arise for 
the determination of the authority 


and, on determination of this question, 


the ultimate declaration which the au- 
thority would be competent to give 
under sub-section (3) of Section 43 
will be that the property is or is nct 
trust property. But unless the deter- 
mination of the character of the trust 
is involved incidentally and indirectly, 
the authority, either within the terms 
of sub-section (1) or as made express- 
ly clear by the terms of sub-section (3), 
has got no jurisdiction to adjudicate 
purely in regard to the nature of the 
trust and to give a declaration as to 
whether it is a public trust or a pri- 
vate trust.” 

and it was held that the non-determi- 
nation of the question as to the nature 
of the trust by the authority under 
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Section 43 is not a bar to the launch- 
ing of the prosecution under S. 67. In 
B. S. Board of R.T. v. R. R. Gir, 1969 
BLJR 63 it was held that: 


tthe scope of Section 43 is that if 
a dispute was in regard to the nature 
of the trust itself, Section 43 was nob 
at all attracted and that neither the 
Board nor the Trustees nor any other 
person could approach the Authority 
for a declaration that a particular 
endowment or trust or institution was 
a public trust and not a private one or 
vice versa. On the scope and ambit of 
Section 43 it was neither open to the 
special officer, Bihar Hindu Religious 
Trust Board, Patna, who approached 
the authority for any such declaration 
or order, nor was it competent for the 
authority to make the impugned 
order.” 


In S. S. Choubey v. B. H. R.T. Board, 
(1969 BLJR 74 = (AIR 1968 Pat 
510) a Division Bench followed the 
earlier decision in Mahanth Jalesh- 
war’s case (supra). It is interesting 
to note that Justice Choudhary, who 
was a member of this Bench was also 
the Judge who decided the case in Cr. 
Revision No. 170 of 1961 (Mosst. Cham- 
pa Sahu v. The Bihar Religious Trust 
Board, Patna) disposed of on 24th Au- 
gust, 1961, (Pat) the only decision of 
that court which appealed to the Full 
Bench. We must point out, however, 
that this decision is based on a plain 
mis-reading of the decision of this 
Court in Mahant Ram Saroop Dasji v. 
S. P. Sahi, 1959 (Supp) 2 SCR 583 = 
(AIR 1959 SC 951). In that decision this 
Court held that the Act does not apply 
to private trusts. There was an ear- 
lier decision obtained in First Appeal 
No. 10 of 1941: that the properties 
under consideration there did not con- 
stitute a public trust and this Court 
therefore pointed out that as long as 
the declaration made by the High 
Court in First Appeal No. 10 of 1941 
stands and in the absence of some evi- 
dence to the contrary, the appellant 
was entitled to say that the properties 
did not constitute a public trust and 
¢he Act and its provisions did not ap- 
ply to it. The further observations of 
this Court did not say that a decision 
under Section 43 was a prerequisite 
to a prosecution under Section 67. 
This Court left it open to the respon- 
dents therein, i.e. the Board, to take 
such steps as may be available to them 
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in law to get it determined by a com- 
petent authority that the trust in 
question is a. public trust. The deci- 
sion in Rameshwari Pd. Singh v. The 
Bihar State Board of Hindu Religious 
Trusts, 1969 Pat LJR 386 also follow- 
ed the earlier decisions of the Patna 
High Court. Thus all the earlier deci- 
sions are in consonance with the view 
which we have taken. We hold that 
the Full Bench was in error in the 
view it took. 

6. All the appeals are allowed. 
The respondent in Civil Appeal No. 
2029 of 1970 will pay the appellant’s 
costs. 

Appeals allowed. 





AIR, 1973 SUPREME COURT 2583 
(V 60 C 463) 
(From: Patna) 
K. K. MATHEW AND M. H. BEG, JJ. 
Mst. Bhagwani Kuer (dead) and 
others, Appellants v. Smt. Tapeswari 
Kuer (dead) and others, Respondents. 
Civil Appeal No. 1743 of 1967 
with C. M. P. No. 4146 of 1968, D/- 
20-8-1973. 
; Index Noter — (A) Succession Act 
(1925), S. 141 — “Manifests an inten- 
tion to act as executor’ — What is. 
Brief Note: — (A) To manifest an 
intention to act as executor, the execu- 
tor must do things which he was 
directed to do in the will by the testa- 
tor. 
Where the testator in his will 
desired that his executor should per- 
form his shraddha ceremony and it 
was found that the executor had 


taken part in cremation ceremony of 


the testator but had not performed his 
shraddha ceremony, it was held that 
cremation ceremony was different from 
Shraddha and it could not be said that 
the executor had manifested his inten- 
tion to act as executor. (Para 5) 


The Judgment of the Court was 
delivered by 

BEG, J.:-—— In this appeal by spe- 
cial leave the short question involved 
relates to an application of Section 141 
of the Indian Succession Act to the 
facts of the case. This section reads 
as follows: 

*141. Tf a legacy is bequeathed fo 
a person who is named an executor of 
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the will, he shall not take the legacy, 
unless he proves the will or otherwise 
manifests an intention to act as exe- 
cutor”’. . 
“Illustration: 
A legacy is given to A, who is named 
an executor. A orders the funeral ac- 
cording to the directions contained in 
the will, and dies a few days after the 
testator, without having proved the 
wil. A has manifested an intention to 
act as executor”. 
The plaintiffs-appellants before us 
claim as the heirs of Sham Narain 
Singh who died issueless in August 
1913. One Achhaiber Singh, a collate- 
ral of Shyam Narain Singh, had made 
a will on 3rd July, 1912, under which 
he gave life interests in the properties 
owned by him to his three daughters- 
in-law, Deolagan Kuer, Chapkali Kuer, 
and Alodhan Kuer. He laid down that, 
after the death of these three ladies, 
a half share in the properties would 
go to the two daughters of Alodhan 
Kuer, and another half to the above 
mentioned Shyam Narain Singh, a 
grandson of the testator’s first cousin. 
Achhaiber Singh died in November, 
1912. It was found by all the Courts 
that Shyam Narain Singh took part in 
the cremation ceremony of Achhaiber 
Singh. Apparently, the members of 
the family in which Achhaiber Singh 
had been adopted were not well dis- 
posed towards him. It was, therefore, 
not surprising that Shyam Narain 
Singh, with whom he was well pleased, 
should light the funeral pyre as his 
agnate in the absence of his sons who 
had predeceased him. It has also been 
found that Chapkali Kuer and Alo- 
dhan Kuer had applied for the probate 
of the will of Achhaiber Singh after 
the death of Shyam Narain Singh. 
Hence Shyam Narain Singh could not 
possibly join them at that time. He had 
died before the will could be duly 
proved. He was also said to have 
looked after the properties of the two 
ladies. The question before us is whe- 
ther by taking part in cremation cere- 
monies and by helping two daughters- 
in-law to manage properties, Shayam 
Narain Singh manifested his intention 
to act as an executor so as to be 
covered by Section 141 of the Indian 
Succession Act, and, therefore, to 
claim his legacy. l 

2. We may mention here that 
there was some previous litigation alsa 
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between the parties. In Suit No. 144 
of 1946, brought by the heirs of Shyam 
Narain Singh, against some of the de- 
fendants in the suit before us, the pre- 
cise question before us for decision 
had arisen, but the High Court had 
not decided it. It had dismissed the 
suit on the ground that the plaintiffs 
had no locus standi. On the strength 
of that decision, the bar of res judi- 
cata is relied upon by the Defendants- 
Respondents before us as it was in 
the Courts below. But. as this appeal 
can be disposed of on the first ques- 
tion, already mentioned by us, relat- 
ing to the application of Section 141 
Indian Succession Act, we need not 
deal with the plea of res judicata. 


The suit before us was filed 
by the heirs of Shyam Narain Singh 
for a declaration of the rights of 
Shyam Narain Singh in the property 
bequeathed, and for a declaration that 
the compromise decree in suit No. 74 
of 1944 was fraudulent, collusive, in- 
valid, and not binding upon the plain- 
tiffs. The Trial Court and then the 
Additional District Judge of Patna, on 
the first appeal of the Defendants- 
Respondents before us, had decreed the 
plaintiffs’ suit. The Additional Dis- 
trict Judge had held that, by taking 
part in the cremation ceremonies and 
by helping the two legatees daughters- 
in-law of the testator, Shyam Narain 
Singh had manifested an intention to 
act as an executor before he died. The 
Additional District Judge had also 
taken into account the fact that the 
heirs of Shyam Narain Singh had 
taken some interest in the properties 
left by Achhaiber Singh by litigating 
for it. He thought that this was only 
possible if Shyam Narain Singh had 
himself manifested an interest in his 
rights under the will. This evidence 
was considered sufficient for holding 
that Shyam Narain -Singh had mani- 
fested an intention to act as executor. 


4, The High Court of Patna 
had allowed the second appeal of de- 
fendants on the ground that the find- 
ings of fact recorded by Courts below 
were not enough to attract the appli- 
cation of Section 141 cf the Indian 
Succession Act. The conduct of the 
relations of Shyam Narain Singh, in 


litigating for the property left by 
Achhaiber Singh was, as the High 


Court rightly pointed out, not relevant 
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for determining the intentions of 
Shyam Narain Singh. Nor was the 
fact that he looked after the proper- 
ties of the two co-legatees, who were 
widows, a manifestation of his own 
intention to assert his own rights as an 
executor. What was most important 
was the provision in the will itself 
which had been overlooked by the 
first two courts. Achhaiber Singh had 
laid down in the will: “That on the 
death of me, the executant, the afore- 
said executors, should perform the 
Saradh ceremonies of me, the execu- 
tant according to the means and cus- 
tom in the family”. The High Court 
had accepted the contention that there 
was no evidence that Shyam Narain 
Singh had performed Saradh ceremo- 
nies of Achhaiber Singh in accordance 
with “the means and the custom in 
the family”. 


5. The only contention which 
could be advanced before us on behalf 
of the plaintiffs-appellants was that 
cremation ceremonies do not end with 
actual cremation of the testator, buf 
include other ceremonies such as 
Sraddha ceremonies which come later. 
In reply we have been referred to the 
meaning of the term “Sraddha” given 
in Sir M. Monier-Williams’ Sanskrit- 
English Dictionary (p. 1097) as follows: 


oiai a ceremony in honour and 
for the benefit of dead relatives ob- 
served with great strictness at various 
fixed periods and on occasions of re- 
joicing as well as mourning by the 
surviving relatives (these ceremonies 
are performed by the daily offering of 
water and on stated occasions by the 


‘offering of Pindas or balls of rice and 


meal to three paternal and three mater- 
nal forefathers, ie. to father, grand- 
father, and great grandfather, it should 
be borne in mind that a Sraddha is 
not a funeral ceremony (antyeshti) but 
a supplement to-such a ceremony; if 
is an act of reverential homage to g 
deceased person performed by rela- 
tives, and is moreover supposed to 
supply the dead with strengthening 


nutriment after the performance of 


the previous funeral ceremonies has 
endowed them with ethereal bodies; 
indeed until those antyeshti or ‘fune- 
ral rites’ have been performed, and 
until the succeeding first Sraddha has 
been celebrated the deceased relative 
is a preta or restless, wandering ghost, 


1973 


and has no real body (only a lingra- 
sarira, q.v), it is not until the first 
Sraddha has taken place that he attains 
a position among the Pitris or Divine 
Fathers in their blissful abode called 
Pitri-loka, and the Sr. is most desir- 
able and efficacious when performed 
by a son;” 

Thus, it is clear that there is a distinc- 
tion between cremation ceremonies 
and Sraddha ceremonies which are 
periodic. It is also evident that what 
the testator desired his executors to 
do was that they should perform his 
Sraddha ceremonies. The manner in 
which he refers to Shyam Narain 
Singh in his will, almost as a substi- 
tute for a son, shows that he expected 
Shayam Narain Singh to perform his 
Sraddha ceremonies as his own sons 
had predeceased him. There is no 
evidence whatsoever on record that 
Shyam Narain Singh ever performed 
any such ceremony. The conclusion 
reached by the High Court is, there- 
fore, correct. 


6. Accordingly, we dismiss this 
appeal with costs. 

There is also a Civil Miscellaneous 
Petition No. 4146 of 1968 before us for 
an amendment of the plaint in case 
we order a remand of the case. We 
see no reason to allow this application 
which is also dismissed. 

Appeal dismissed, 
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disclose fully and truly all material 
facts necessary for their assessments) 
on the part of the assessees who had 
filed their returns as individuals but 
who had been assessed as H.U.Fs. but 
due to the action of the I.T.O. assess- 
ing non-existent H.U.Fs. and passing 
“no assessment” order in respect of 
individuals, S. 34 (1) (b) and not (a) 
would apply. Decision of Bombay 
High Court, Affirmed. (Para 8) 


_ Index Note: — (B) Income Tax 
Act (1922) S. 34 (3), Second proviso— 
Words “any person”’—Construction — 
H.U.F. - Partial partition —— All 
members filing returns as individuals 
= One member filing appeal against 
order of assessment as he was assess- 
ed as H.U.F. — Direction of appellate 
authority whether binding on other 
separated members. 


Brief Note: — (B) Where there 
was partial partition in a H.U-F. and 
the separated members thereof filed 
returns as individuals and one of them 
appealed against the order of assess- 
ment as he was assessed as H.U.F. the 
direction given by the appellate autho- 
rity could not be said to apply to the 
other members as they were not mem- 
bers of a H.U.F. and as such they 
would not be bound by the direction. 
The words “any person” in the second 
proviso to Section 34 (3) mean a per- 
son intimately connected with the as- 
sessee like members of a H.U.F., part- 
ners of a firm or individuals forming 
an association of individuals because 
in such cases though they are not eo 
nomine parties they could be deemed 
to be represented by the H.U.F., part- 
nership or association before the rele- 
vant Income Tax authority. 

Such was not the case with regard to 
the other members in that they could 
not be deemed to be represented by 
the H.U.F. because no H.U.F. was be- 
fore the appellate authority. The se- 
cond proviso, therefore, could be ap- 
plied to the appellant and not to others. 

(Paras 9, 10, 11, 13) 

Index Notes — (C) Income Tax 
Act (1922), S. 34 (3), Second proviso 
(as amended in 1953} — Effect of 
amendment is not to enable the LT.O, 
to. take action under S. 34 where the 
period mentioned therein has expired 
before 1-4-1952. 

Brief Note: — (C) The provision 
was given retrospective effect only 
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from 1-4-52 though the Income Tax 
(Amendment) Act came into effect 
from 24-5-1953. Where it is intended 
that the retrospective effect should be 
without any limit, it is usual and pro- 
per to provide that the amendment 
would have effect and would be deem- 
ed always to have had effect as if it 
had been part of the Act from its in- 
ception. That that was not done shows 
that the intention was only to give 
limited retrospective effect, that is to 
say, there would be no bar of limita- 
tion if it had not expired before, 1-4- 
1952. Case law discussed. (Para 12) 


Cases Referred: Chronological Paras 


AIR 1969 SC 778 = (1969) 72 ITR 
595, J. P. Jani v. Induprasad 
Devshankar Bhatt 13 

AIR 1968 SC 623 = (1968) 68 ITR 
212, Income-tax Officer v. T. S. 
Devinatha Nadar 13 

ATR 1965 SC 342 = (1964) 52 ITR 
335, Income-tax Officer v. Murli- 
dhar Bhagwan Das 9, 13 

AIR 1963 SC 1356 = (1963) 49 
ITR (SC) 1, S. C. Prashar v. 
Vasantsen Dwarkadas 13 

(1962) 46 ITR 609 (SC), Second 
Addl. Income-tax Officer, Gun- 
tur v. Atmala Nagaraj 13 

AIR 1956 Bom 530 = (1956) 29 TIR 
857, S. C. Prashar v. Vasantsen 
Dwarkadas 13 


The Judgment of the Court was 
delivered by 


ALAGIRISWAMI, J. Sixteen 
persons constituted a partnership firm 
known as M/s. Narayandas Kedarnath 
under an agreement dated 19-5-1930. 
Out of the said 16 partners three were 
outsiders and thirteen were members 
of three Hindu undivided families 
whose kartas were respectively Nara- 
yandas Pokarmal, Meghraj Pokarmal 
and Hanumandas Sewakram. Narayan~ 
das Pokarmal had three sons — Go- 
vindram, Bhagwandas and Vasudeo; 
Meghraj Pokarmal had also three sons 
-—- Onkarmal, Banarsilal and Benipra- 
sad; and Hanumandas. Sewakram had 
four sons — Kedarnath, Banarsidas, 
Durgaprasad and Harkisondas. Though 
the firm consisted of 3 undivided 
Hindu families the income-tax assess- 
ment till the year 1939-40 was on ail 
the sixteen individuals. From 1939-40 
to 1941-42 the Income-tax Officer as- 
sessed these 13 persons not as indivi- 
duals but as three Hindu undivided 
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families on the þasis of a settlement 
between them and the Department. 
Thereafter all the sixteen persons were 
to be individually assessed. Neverthe- 
less, the Income-tax Officer proceeded 
to make the assessment as tħough the 
three H.U.Fs. still continued. The mem- 
bers of the HUF's disputed this and the 
Income-tax Appellate Tribunal by an 
order dated 31-7-1953, relating to the 
appeals by the three families for the 
assessment year 1943-44, directed that 
the assessment had to be made on 
each individual partner. In respect of 
the year 1944-45 the Income-tax Offi- 
cer had meanwhile assessed the three 
H.U.Fs. as H.U.Fs. by declaring the 
eases of the individuals as cases of 
‘No Assessment’. These assessments 
were set aside by the Appellate Assis- 
tant Commissioner who followed the 
directions given by the ‘Tribunal in 
la of the year 1943-44, on 9-3- 


2. After tħe receipt of the 
orders of the Appellate Assistant 
Commissioner the Income-tax Officer 
issued notices under Section 34 to all 
the 13 persons in April 1954 after ob- 
taining the Commissioner’s approval. 
By that time the Indian Income-itax 
(Amendment) Act, 1953, which among 
Other things amended Section 34 (38), 
had come into effect on 24-5-1953 but 
had retrospective effect from 1-4-1952. 
The notices under Section 34 were 
served on or about 8th April, 1954 and 
the assessments were made on 31-1- 
1955 on the footing that under that 
section there was no time limit. For 
the purpose of these assessments the 
three Kartas of the Hindu undivided 
families, Narayandas, Meghraj and 
Hanumandas, earlier referred to, and 
Beniprasad, son of Meghraj had al- 
ready filed their returns as individuals 
and the others as H.U-F's. It should be 
made clear that these are the H.U-Fs. 
consisting of the other 7 individuals 
and their descendants, to which we 
shall hereafter refer as the smaller 
H.U.F's. The Appellate Assistant Com-~ 
missioner having dismissed their ap- 
peals there were 11 appeals to the 
Tribunal. Banarsidas and MHarkison- 
das, sons of Hanumandas did not file 
any appeal. 


3. The Tribunal held that all 
the eleven cases were governed by 
Section 34 (1) (a) and dismissed the 
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appeals. ‘The Tribunal thereafter at 
the instance of the parties referred the 
following questions to the High Court: 


1. Whether, having regard to the 
direction given by the Appellate Assis- 
tant Commissioner in his order dated 
9-3-1954 in the case of the appropriate 
H.U.Fs. and having regard to the se- 
cond proviso to Section 34 (38) as 
amended by Section 13 of the Indian 
Tneome-tax (Amendment) Act, 1953 
the reassessment made by the Income- 
tax Officer on 31-1-1955 in the case 
of any one or more of the assessees is 
governed by any limitation period 
such as mentioned in the substantive 
part of Section 34 (8)? 


4, In respect of Narayandas 
Pokarmal, Meghraj Pokarmal, Beni- 
prasad Meghraj and Hanumandas Se- 
wakram the further question referred 


was: 

2. Whether in the case of the as- 

sessees, the remedy available to the 
Income-tax Officer had already be- 
come time barred under Section 34 
before that section was amended in 
1953 with retrospective effect from 
1-4-1952? 
Along with these 11 appeals one more 
appeal by Onkarmal Meghraj regard- 
ing the assessment year 1943-44 also 
was heard by the Tribunal and in 
that case also the second question was 
referred to the High Court. 


5. Before the High Court a 
contention was raised on the basis of 
the provisions of the Indian Income- 
tax (Amendment) Act (I of 1959) that 
notices issued and the action taken in 
the present cases could not be called 
in question on the ground that the 
period prescribed in that behalf had 
expired. The High Court thereupon 
called for a supplementary statement 
of the case. That was forwarded by 
the Tribunal annexing thereto such 
record as was indicated by the High 
Court in its order calling for the sup- 
plementary statement. The High Court 
thereupon, framed a further auestion 
as follows: 

“Whether Section 4 of the TIncome- 
fax (Amendment) Act (I of 1959) was 
applicable to any one or more of these 
assessments?” 

The High Court held against the De- 
partment on this question. This was 
not argued before us and we need not 


C. I. T, Bombay v. Onkarmal Meghraj 


[Prs. 3-7] S. C. 2587 
therefore spend any further time over 
it. 


6. For the purpose of deciding 
whether Section 34 (3) applied, the 
High Court went into the question 
whether the notices in these cases 
were issued under clause (a) or cl. (b) 
of Section 34 (1). After considering 
all the facts and circumstances rele- 
vant to the determination of the ques- 
tion the High Court came to the con- 
clusion that the notices issued should 
be deemed to have been issued under 
Section 34 (1) (b). This was based up- 
on the proposal made by the Income- 
tax Officer, the sanction given by the 
Commissioner, the notice issued’ by 
the Income-tax Officer and the return 
made by the assessees, as well as the 
assessment order of the Income-tax 
Officer. The High Court also came to 
the same conclusion in respect of the 
case of Onkarmal Meghraj for the 
assessment year 1943-44. 

7. It then considered the ques- 
tion whether the case came under the 
2nd proviso to Section 34 (3). The 
High Court pointed out that neither 
group could be regarded as falling 
under Section 34 (1) (a) and held that 
the cases of the seven persons could 
not be treated as cases of no return 
and that the order of ‘no assessment’ 
made in respect of these persons was 
not because of a wrong or improper 
return having been submitted by these 
assessees, but because of an erroneous 
view taken by the Income-tax Officer 
that the income had to be assessed in 
the hands of the HUFs. As regards the 
second group of four persons it ob- 
served that they had submitted their 
returns as individuals and had fully 
and truly disclosed the income receiv- 
ed by them, which was liable to as- 
sessment. The Income-tax Officer had, 
however, made the assessment on 
three HUFs represented by three of 
the four persons and assessed the in- 
come as the income of the HUF's. The 
result was not because of a failure or 
omission on the part of these persons 
to make a return of their respective 
income, but because the income was 
assessed in the hands of the HUFs. 
Thus the escapement of assessment of 
income was not due to any failure or 
omission on the part of the assessees 
but because of the erroneous view 
taken by the Income-tax Officer. It 
thus held that the cases did not fall 
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under Section 34 (1) (a) and that they 
. could not fall under the second pro- 
viso to Section 34 (8) because that pro- 
viso became applicable only from the 
ist day of April 1952 and the assess- 
ment under Section 34 being in respect 
of the assessment year 1944-45, the 
action to be taken under Section 34 
would be barred. The same view was 
taken in the case of the solitary appeal 
of Onkarmal Meghraj for the. assess- 
ment year 1943-44. Even In.respect of 
Narayandas, Meghraj and Hanumandas 
it observed that although they were 
undoubtedly parties to the proceedings 
in which the findings or orders were 
given, and the second proviso to Sec- 
tion 34 (3) would not be inapplicable 
but it could be applied only within the 
period of limitation that had expired 
before Ist April, 1952. In the result 
the High Court answered two of the 
questions in the affirmative. The Com- 
missioner of Income-tax has, therefore, 
filed these 12 appeals. 


8. It appears fo us that the 
conclusion reached bythe High Court 
in respect of the question whether 
cl. (a) or cl. (b) of Section 34 (1) ap- 
plies is correct. Neither the proposal 
submitted by the Income-tax Officer 
to the Commissioner for taking action 
under Sec. 34 nor the sanction of the 
Commissioner, nor the notices issued 
in these cases nor the returns filed by 
the parties, nor . even the assessment 
orders of the Income-tax Officer point 
to the conclusion that action was either 
contemplated or taken under clause (a). 
It has to be kept in mind that all the 
eleven persons had filed their returns 
in their status as individuals. The fact 
that seven of them filed as smaller 
HUFs, makes no difference to this fact. 
The larger HUF of. Narayandas, 


Meghraj and Hanumandas was neither 


in existence nor did it file a return as 
such. Indeed from the year 1930 it 
never existed. The assessment for 
1939-40 to 1941-42 of the three HUF's 
was only by agreement between the 
parties and the Department and was 
not questioned. The assessment for 
1942-43 was somehow not taken up on 
appeal. The direction given by the Tri- 
ibunal on 31-7-1953 was in respect of 
the asssessment for 1943-44. The In- 
come-tax Officer had even before that 
date assessed the three units as HUF 
for 1944-45 and passed an order of ‘No 
Assessment” in respect of the indivi- 
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duals. For that year also all of them had[- 
filed their returns as individuals. 
Clearly, therefore, there was no ques- 
tion of omission or failure to make a 
return or to disclose fully and truly al 
material facts necessary for their assess- 
ment and the escapement of assess- 
ment was not due to any such fact but 
due to the action of the Income-tax 
Officer assessing non-existent HUFs 
and passing an order of ‘No Assess- 
ment’ in respect of individuals. Section 
34 (1) (a) cannot, therefore, apply and 
only Section 34 (1) (b) can apply. 








9. The second proviso to Sec- 
tion 34 (8) does not apply to eight of 
the 11 respondents in the appeals re- 
garding the assessment year 1944-45 
as they were not parties to the proceed- 
ings in which the direction of the Tri- 
bunal was given, and the same consi- 
deration applies to the respondent 
Onkarmal Meghraj for the assessment 
year 1943-44, Only Narayandas, Megh- 
raj and Hanumandas who had filed 
returns as individuals but who had 
been assessed as HUF's were parties 
thereto. The others had no occasion to 
go up in appeal because the Income- 
tax Officer had passed an order of ‘No 
Assessment’ in their cases. Regarding 
the assessment for the year 1943-44, 
the assessments were made in pur- 
suance of the directions given by the 
Appellate Assistant Commissioner in 
the three appeals preferred by the 
persons who were treated as Kartas of 
the three HUFs in whose hands the 
income was assessed by the Income- 
tax Officer. These were Narayandas 
Pokarmal, Meghraj Pokarmal and 
Hanumandas Sewakram. In these cases 
the settlement between the Department 
and the parties earlier was on the basis 
that there was partial partition in the 
HUFs. It has already been mentioned 
that before the year 1939-40 the vari- 
ous partners of the firm had been 
assessed in their individual capacities. 
Therefore, the appeals filed by Nara- 
yandas Pokarmal, Meghraj Pokarmal 
and Hanumandas Sewakram cannot re- 
present the separated members of the 
family. These three persons, however, 
were parties to the said proceedings. 
They had filed their returns as indivi- 
duals and because they had been asses- 
sed as HUFs, had carried the matter 
up on appeal. In respect of the other 
eight persons who also filed returns as 
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individuals the direction issued by the 
Assistant Appellate Commissioner in 
the appeals filed by Narayandas, 
Onkarmal and Hanumandas cannot be 
said to apply to them as there was no 
HUF and they were not members of a 
HUF. The words “any person” in the 
second proviso to Section 34 (3) has 
been interpreted by this Court in In- 
come-tax Officer v. Murlidhar Bhagwan 
Das (1964) 52ITR 335 = (AIR 1965 SC 
342) as any person intimately connect- 
ed like members of a HUF, partners 
of a firm or individuals forming an 
association of individuals because in 
such cases though they are not eo 
nomine parties they could be deemed 
to be represented by the HUF, part- 
nership or association before the rele- 
vant Income-tax Authority. Such is not 
the case with regard to these indivi- 
duals because no HUF was before the 
concerned Income-tax authority—in- 
deed there was no HUF—and therefore 
they would not be bound by those 
orders. In the case of individuals who 
were actually before the Appellate 
Assistant Commissioner and the Tribu- 
nal the orders would bind those three 
individuals. In their cases, therefore, 
the second proviso can be rightly ap- 
plied. 

10. We have now held that the 
notices in these cases should be deemed 
to: Fave been issued under Section 34 
(1) (b) and the orders of the Tribunal 
and Assistant Appellate Commissioner 
would apply to the three persons who 
were eo nomine parties before them 
but not others. The next question 
is whether the bar of limitation applies 
in any of the cases. A good deal of 
argument was advanced before us as 
to whether the second proviso to Sec- 
tion 34 (3) could be availed of at any 
time. It appears to us that it could be 
so availed of in respect of persons in 
whose cases reassessments are made 
under Section 27 or in pursuance of an 
order under Sections 31, 33-A, 33-B, 66 
or 66A, that is Narayandas Pokarmal, 
Meghraj Pokarmal and Hanumandas 
Sewakram. There is no difficulty in 
holding that the second proviso applies 
to them. They had filed their returns 
as individuals and been assessed as 
HUFs. It is open to persons in that 
situation to contend, as indeed they 
did, that they should be assessed as in- 
dividuals and not as HUF's. And when 

the Appellate Assistant Commissioner 
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and the Tribunal make an order tha 
they should not be assessed as HUFs 
but as individuals they are only giving 
effect to the contention of the parties. 
Their cases come directly under the 
principle of the decision in (1964) 52 
ITR 335 = (AIR 1965 SC 342) (supra). 
Even if they are not assessees, they 
are intimately connected with the as- 
sessee, that is the HUF. The earlier 
order of ‘No Assessment’ made by the 
Income-tax Officer in their case does 
not affect this situation. 


11. But as far as the other 
eight persons are concerned, they did 
not have anything further to do after 
the Income-tax Officer in spite of their 
filing returns as individuals made an 
order of ‘No Assessment.’ They were 
not before the Appellate Assistant 
Commissioner or the Tribunal, They 
were not assessees nor were they in- 
timately connected with the assessee 
that is the HUF as there was no HUF. 
Therefore, the second proviso to Sec- 
tion 34 (3) is not applicable in their 
cases. The right of the Income-tax 
Officer to assess these persons can be 
upheld only if the notice under the 
substantive part of section 34 can be 
said to be a valid notice. The assess- 
ment year being 1944-45 the notice 
under Section 34 issued in April 1954 
was beyond the period of 4 years 
under S. 34 (1) (b) which we have held 
applies to them. For the reasons just 
set forth the second proviso to Sec- 
tion 34 (3) does not apply to them. 


12. That raises the question 
whether that proviso could be applied 
without reference to any period of 
limitation. It is a well settled principle 
that no action can be commenced 
where the period within which 


it can be commenced has expired. 
It is unnecessary to cite authori- 
ties in support of this position. 


Does the fact that the second proviso 
says that there is no period of limita- 
tion make a difference? The first thing 
to be noticed is that that provision was 
given retrospective effect only from 
1. 4.52 though the Income-tax (Amend- 
ment) Act came into effect from 
24-5-1953. Where it is intended that 
the retrospective effect should be with- 
out any limit it is usual and proper to 
provide that the amendment would 
have effect and would be deemed 
always to have had effect as if it had 
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been part of the Act from its inception. 
That that was not done shows that the 
intention was only to give limited re- 
trospective effect, that is to say, there 
would be no bar of limitation if it had 
not expired before 1-4-1952. 


13. We will now refer to some 
of the decisions which were relied 
upon. In S. C. Prashar v. Vasantsen 
Dwarkadas (1956) 29 ITR 857 = (AIR 
1956 Bom 530) the effects of the 
amendment made to Section 34 were 
considered by the Bombay High Court. 
A Bench of that High Court consisting 
of Chagla, C. J. and Tendolkar, J. held 
that where the period mentioned in 
the substantive part of Section 34 had 
expired before the amendment in 1953 
i.e. before ist April 1952.no action can 
be taken under that section. The court 
also took the view that second proviso 
to Section 34 (3) offended Article 14 of 
the Constitution in so far as it affected 
third parties. That question has now 
been set at rest by the decision of this 
Court in (1964) 52 ITR 335 = (AIR 1965 
SC 342) (supra) as already noticed. In 
this Court out of the five Judges who 
heard the appeal in S. C. Prashar v. 
Vasantsen Dwarkadas (1963) 49 ITR 
(SC) 1 = (ATR 1963 SC 1356) two of 
the Judges, Das, J. and Kapur, J. held 
that Section 31 of the Income-tax 
(Amendment) Act 1953 did not operate 
as regards assessment years for which 
assessment or reassessment was barred 
before April 1, 1952, in accordance 
with Section 34 before it was amended 
in 1948. Hidayatullah. J. and Raghubar 
Dayal, J. took the contrary view. 
Sarkar, J. expressed no opinion on the 
point. In J. P. Jani v. Induprasad 
Devshanker Bhatt (1969) 72 ITR 
595 = (AIR 1969 SC 778) this Court 
held that the Income-tax Officer can- 
not issue a notice under Section 148 of 
the Income-tax Act, 19861 in order to 
reopen the assessment of an assessee 
in a case where the right to reopen the 
assessment was barred under the 1922 
Act at the date when the new Act 
came into force. Tt was held that Sec- 
tion 297 (2) (d) (ii) of 1961 Act was 
applicable only to those cases where 
the right of the Income-tax Officer to 
reopen an assessment was not barred 
under the repealed Act. This decision 
is broadly in line with the opinion of 
Das and Kapur, JJ. in Prashar’s case. 
The decision of this Court relied upon 


A.L R, 


by the appellant, in Income-tax Officer 
v. T. S. Devinatha Nadar, (1968) 68 
ITR 252=(AIR 1968 SC 623). which was 
a case under Section 35 (5), which was 
introduced into the Income-tax Act by 
the 1953 amendment at the same time 
as the amendment to Section 34 does 
not really affect this position. This 
Court observed: 


“As we have already said, sub-sec- 
tion (5) becomes operative as soon as 
it is found on the assessment or reas- 
sessment ofthe firm oron any reduc- 
tion or enhancement made in the in- 
come of the firm that the share of the 
partners in the profit or loss of the 
firm had not been included in the as- 
sessment of the partner or if included 
was not correct. The completion of the 
assessment of the partner as an indivi- 
dual need not happen after April 1, 
1952. The completed assessment of the 
partner is the subject matter of recti- 
fication and this may have preceded 
the above-mentioned date. Such com- 


_ pletion does not control the operation 


of the sub-section. In the result we 
find ourselves unable to concur in the 
decision or the reasoning in Atmala 
Nagaraj’s case (1962) 46 TTR 609 (SC). 


The position can, therefore, be 
said to have been satisfactorily esta- 
blished that the effect of the amend- 
ment of Section 34 in 1953 is not to 
enable the Income-tax Officer to take 
action under that section where the 
period mentioned therein had expired 
before 1-4-1952. That would apply in 
these cases to persons other than 
Narayandas Pokarmal, Meghraj 
Pokarmal and Hanumandas Sewakram. 
In their cases the second proviso to 
section 34 (3) would apply, whether it 
is the old proviso or the proviso intro- 
duced in 1953. 


14. In the result Civil Ap- 
peals Nos. 2264 of 1969, 2268 of 1969 
and 2272 of 1969 are allowed with 
costs. The other 9 appeals are dis- 
missed with costs. 

Order accordingly. 
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H. R. KHANNA AND 
A. ALAGIRISWAMI JJ. 
Pukhraj, Appellant v. State of 
Rajasthan and another, Respondents. 


Criminal appeal No. 101 of 1972 
D/- 29-8-1973. 

Index Note:— (A) Criminal P. C. 
(1898) Section 197 — Acts of public 
servant, when cannot be said to have 
ra done in purported exercise of his 

uty. 


Brief Note:— (A) Where in com- 
plaint by a clerk of the Head Post 
Office it is alleged that at the time of 
arrival for inspection the Post Master 
General kicked the complainant and 
abused him when the complainant was 
submitting his representation for can- 
cellation of his transfer, the acts of 
that public servant so alleged could 
not be said to have been done in pur- 
ported exercise of his duty. Scope of 
Section 197 Explained. Case law dis- 
cussed. Decision of Rajasthan High 
Court Reversed. (Para 2) 


Mere fact that the accused pro- 
poses to raise a defence of the act 
having purported to be done in exer- 
cise of duty will not in itself be suffi- 
cient to justify the case being thrown 
out for want of sanction. Facts subse- 
quently coming to light during the 
course of the trial may establish the 
necessity for sanction. Whether or not 
sanction is necessary will depend from 
stage to stage. Case Jaw discussed. 

(Para 3) 

Cases Referred: Chronoligical Paras 
AIR 1970 SC 1661 = (1971) 1 
SCR 317 = 1970 Cri LJ 1401, 
Bhagwan Pd. Srivastava v. 


N. P. Misra 2,3 
ATR 1956 SC 44 = (1955) 2 SCR 

925 = 1956 Cri LJ 140, 

Matajog Dobey v. H. C. Bhari 2,3 


AIR 1948 PC 128 = 75 Ind. App. 
41 = 49 Cri LJ 503, H. H. B. Gill ~ 
v. King 2, 
ATR 1946 FC 25 = 1945 FCR 227 
= 47 Cri LJ 838, Sarjoo Pd. l 
v. King Emperor 3 
AIR 1939 FC 43 = 1939 FCR 
159 = 40 Cri LJ 468, Hori Ram 
Singh v. Emperor 2 
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The Judgment of the oo was 
delivered by. 


ALAGIRISWAMI, J:— The sages 
lant filed a complaint against the 2nd 
respondent before the Addl. Munsiff 
Magistrate of Jodhpur City under Sec- 
tions 323 and 504 Indian Penal Code. 
The 2nd respondent was the Post 
Master General, Rajasthan and the 
appellant a clerk in the Head Post 
Office at Jodhpur. He was also the 
Divisional Secretary of National Union 
of Postal Employees. The relevant por- 
tion of the complaint is as follows: 


“4. That the accused came on tour 
to Jodhpur on 25-10-1971. He arrived 
at the Head Post Office Jodhpur, in 
connection with the inspection at 
5.45 p. m. The complainant reached to 
submit his representation to the accu- 
sed for cancelling his transfer, when 
the accused just sat in his jeep and the 
complainant started narrating his story. 

“5. That the accused being enrag- 
ed by this complaint, kicked him in his 
abdomen and abused him by saying 
“Sale, Goonda, Badmash, on one hand 
you are complaining and on the other 
hand you are requesting for the can- 
cellation of transfer. 


“6. That the complainant became 
very much enraged over this incident 
but he suppressed his anger because of 
being responsible citizen and to avoid 
any further disturbance. 


“7. That after kicking and abusing 

the complainant the accused ran away 
in his jeep.” . 
The 2nd respondent filed an appli- 
cation under Section 197 of the Code 
of Criminal Procedure praying that 
the court should not take cognizance of 
the offence without the sanction of the 
Govt. as the acts alleged, if at all done 
by the accused, were done while dis- 
charging his duties as a public servant. 
The Munsiff Magistrate dismissed the 
application but Justice Mehta of the 
Rajasthan High Court allowed the re- 
vision petition filed by the 2nd res- 
pondent and set aside the order of the 
lower court holding that the 2nd res- 
pondent could not be prosecuted un- 
Iess prior sanction of the Central 
Government had been obtained. This 
appeal is against that order. 


2. The Taw regarding the cir- 
cumstances under which sanction under 
Section 197 of the Code of Criminal 
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Procedure is necessary is by now well 
settled as a result of the decisions from 
Hori Ram Singh’s 1939 FCR 159 = 
(AIR 1969 FC 43) case to the latest 
decision of this Court in Bhagwan 
Prasad Srivastava v. N. P. Misra. (1971) 
1 SCR 317 = (AIR 1970 SC 1661). 
While the law is well settled the diffi- 
culty really arises in applying the law 
to the facts of any particular case. The 
intention behind the section is to pre- 
vent public servants from being un- 


necessarily harassed. The section is not 


restricted only to cases of anything 
purported to be done in good faith, for 
a person who ostensibly acts in execu- 
tion of his duty still purports so to act, 
although he may have a dishonest in- 
tention. Nor is it confined to cases 
where the act, which constitutes the 
offence, is the official duty of the 
official concerned. Such an interpreta- 
tion would involve a contradiction in 
terms, because an offence can never be 
an official duty. The offence should 
have been committed when an act is 
done in the execution of duty or when 
an act purports to be done in the exe- 
cution of duty. The test appears to he 
not that the offence is capable of being 
committed only by a public servant 
and not by anyone else, but that it is 
committed by a public servant in an 
act done or purporting to be done in 
the execution of his duty. The section 
cannot be confined to only such acts 
as are done by a public servant directly 
in pursuance of his public office, 
though in excess of the duty or under 
a mistaken belief as to the existence 
of such duty. Nor need the act consti- 
tuting the offence be so inseparably 
connected with the official duty as to 
form part and parcel of the same tran- 
saction. Whatis necessary is that the 
offence must be in respect of an act 
done or purported to be done in the 
discharge of an official duty. It does 
not apply to acts done purely in a 
private capacity by a public servant. 
Expressions such as the “capacity in 
which the act is performed”, “cloak of 
office” and “professed exercise of 
office” may not always be appropriate 
to describe or delimit the scope of the 
section. An act merely because it was 
done negligently does not cease to be 
one done or purporting to be done in 
execution of a duty. In Hori Ram 
Singh’s case (supra) Sulaiman, J. ob- 
served: 


ALR. 


=~ “The section cannot be confined 
to only such acts as are done by a 
publie servant directly in pursuance of 
his publie office, though in excess of 
the duty or under a mistaken belief 
as to the existence of such duty. Nor 
is it necessary to go to the length of 
saying that the act constituting the 
offence should be so inseparably con- 
nected with the official duty as to 
form part and parcel of the same 
transaction.” 


In the same case Varadachariar, J. . 
observed “there must be something in 
the nature of the act complained of 
that attaches it to the official charac- 
ter of the person doing it.” In affirm- 
ing this view, the Judicial Committee 
of the Privy Council observed in 
Gill’s case, 75 Ind App 41=(AIR 1948 
PC 128): 


“A public servant can only be 
said to act or purport to act in the 
discharge of his official duty, if his 
act is such as to lie within the scope 
of his official duty...... The test may 
well be whether the public servant, 
if challenged, can reasonably claim 
that, what he does, he does in virtue 
of his office.” 


In Matajog Dobey v. H. C. Bhari, 
(1955) 2 SCR 925 = (AIR 1956 SC 44) 
the court was of the view that the 
test laid down that it must be esta- 
blished that the a-t complained of was 
an official act unduly narrowed down 
the scope of the protection afforded by 
Section 197. After referring to the 
earlier cases the court summed up the 
results as follows: 

“There must be a reasonable con- 
nection between the act and the dis- 
charge of official duty; the act must 
bear such relation to the duty that 
the accused could lay a reasonable, but 
not a pretended or fanciful claim, that 
he did it in the course of the perform- 
ance of his duty.” 

Applying this test it is difficult to say 
that the acts complained of ie. of 
kicking the complainant and of abus- 
ing him, could be said to have been 
done in the course of performance of 
the 2nd respondent’s duty. At this 
stage all that we are concerned with 
is whether on the facts alleged in the 
complaint it could be said that what 
the 2nd respondent is alleged to have 
done could be said to be in purported 
exercise of his duty. Very clearly if 
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is not. We must make it clear, how- 
ever, that we express nO opinion as 
to the truth or falsity of the allega- 
tions. 

3. We must also make it clear 
that this is not the end of the matter. 
As was pointed out in Sarjoo Prasad 
v. King Emperor, 1945 FCR 227 = 
{ATR 1946 FC 25) referring to the op- 
servations of Sulaiman, J. in Hori Ram 
Singh’s case (supra) the mere fact that 
ithe accused proposes to raise a de- 
fence of the act having purported to 
tbe done in execution of duty would 
not in itself be sufficient to justify the 
case being thrown out for want of 
sanction. At this stage we have only 
ito see whether the acts alleged against 
‘the 2nd respondent can be said to be 
lin purported execution of his duty. 
{But facts subsequently coming to light 
{during the course of the judicial in- 
quiry or during the course of the pro- 
secution evidence at the trial may 
establish the necessity for sanction. 
{Whether sanction is necessary or not 
may have to depend from stage to 
stage. The necessity may reveal it- 
self in the course of the progress of 
the case (see observations in (1955) 2 
SCR 925=(AIR 1956 SC 44) (supra). ) 
In (1971) 1 SCR 317 = (AIR 1970 SC 
1661) (supra) also it was pointed out 
that it would be open to the appellant 
(the 2nd respondent in this case) to 
place the material on record during 
the course of the trial for showing 
what his duty was and also that the 
acts complained of were so inter-rela- 
ted with his official duty so as to at- 
tract the protection afforded by Sec- 
tion 197, Cr. P. C. 

A, This appeal is, therefore, al- 
lowed and the order of the learned 
Judge of the High Court is set aside. 

Appeal allowed. 
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pellants v. Babu Bhakta Ratan and 
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Gajadhar Prasad v. Bhakta Ratan 
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Index Note:-— (A) Civil P. C, 
O. 21, R. 66 — Sale proclamation — 
Mere mention of valuation of proper- 
ties as stated by decree-holder if 
material irregularity. 


Brief Note: — (A) Mere mention 
by the execution court in the sale 
proclamation, of the valuation of the 
properties (sought to be attached) as 
stated by the decree-holder, without 
assigning any reason for the non-men- 
tion of the valuation as put by the 
judgment-debtor was material irregu- 
larity when the judgment-debtor suf- 
fered substantial injury by the sale. 
Object of R. 66 and duty of court 
thereunder pointed out. Judgment of 
Allahabad High Court Partly Reversed. 
Case law discussed. (Paras 15, 16, 

19, 21) 
Cases Referred: Chronological Paras 


AIR 1960 All 510, Dwarka Dass v. 
Bhawani Prasad 13 

AIR 1958 Mad 423 = 70 Mad LW 
815, Yellappa Naidu v. Venu- 


gopal Naidu 13 
AIR 1956 Bom 248, Premraj Pan- 
nalal Shop v. Sadabai 13 


AIR 1949 Mad 398=1948-2 Mad 

LJ 569, Srinivasan v. Andhra 

Bank Ltd. 13 
AIR 1945 PC 67 = 72 Ind App 104, 

Marudanayagam Pillai v. Mani- 

ckavasakam Chettiar 17 
AIR 1939 Bom 182 = 41 Bom 

LR 328, Charandas Vasanji v. 

Dossabhoy Maganlal 13 
AIR 1937 Rang 137 = 171 Ind Cas . 

622, A.M. K. M. Firm v. Baish- 

maw 13 
AIR 1935 Bom 331=37 Bom 

LR 489, Sitabai Rambhau v. 

Gangadhar Dhanram 13 
AIR 1934 Cal 205 = 37 Cal WN 

1054, New Birbhum Coal Co. 

Ltd. v. Surendra Nath Laik 13 
AIR 1932 All 664 = 138 Ind Cas 

612, Md. Said Khan v. Md. 

Abdus Sami Khan ` 13 
AIR 1932 Cal 141 = 35 Cal WN 

907, Pashupathi Nath v. Bank 


of Behar 13 
AIR 1930 Cal 781 = 52 Cal LJ 145, 
Lachira v. Rameswar Singh 13 


AIR 1927 Mad 1009 (1)=106 Ind 
Cas 201, S. K. Veeraswami Pillai 
v. Kalyanasundaram Mudaliar 13 
AIR 1924 Cal 589 = 28 Cal WN 
552, Bejoy Singh Dadhulia v. 
Ashutosh Gossain 13 
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AIR 1919 Pat 372 = 53 Ind Cas 
41, Mt. Golab Kuer v. Mt. Bibi 
Saira ; 13 
AIR 1917 Pat 381 = 2 Pat LJ 130 
(FB), Raghunath Singh v. Hazari 
Sahu 13 
(1908) 12 Cal WN 542, Saurendra 
Mohan Tagore v. Hurruk Chand 13 
(1904) 8 Cal WN 257, Rajah Rames- 
sur Prasad Narain Singh v. Rai 
Sham Kissen 13 
The Judgment of the Court was 
delivered by 
BEG, J..— This is a judgment de- 
btors’ appeal, by Certificate of fitness 
(Contd. on Col. 2) 


A. 1. Re 


of the case for appeal to this Court. 
granted by the High Court of Allaha- 
bad, arising out of an application filed 
under Order 21, Rule 90, Civil Proce-- 


‘dure Code. 


2: The Respondent decree-hol-- 
ders had obtained a decree for about. 
Rs. 76,000/- against the appellants in 2. 
mortgage suit. In execution of that. 
decree sales of three items of property,,. 
shown as houses belonging to the judg—- 
ment debtors took place on 5-5-1955 
and 7-5-1955. The items were descri- 
bed as follows in the sale proclama- 
tion: 


"P oundaries 
East West North South 
1. Pucca built house bearing previous No,8 and University Laneand House of Colonel 
present No, 5 situate in Colonel gunj, city of Road temple of Marium Ganj Roa® 
Allahabad, together with site and building Kaliji Bibi & 
materials entire 16 anna share value at Mohd, Raza 
Rs, 1U,350/+, 
2. Entire house bearing previous No. 805 situate House of Lane here- House of Way: 
in Mohalla Katra, Pasiyana City of Allahahad, Gajadhar after House Gajadhar 
valued at Rs. 5040/.. Prasad of Mahesh- Prasad 
warv Prasad 
Vakil 
Bungalow 
8, Bungalows bearing Nos. 8 and 10. situate on Lyal Road Bungalow Thornhill Club Roa& 
Club Road, City of Allahabad with compound No. 12 Road 


plot No. 129 together with trees, four walls 
and outhouses ete. with all things, rights and 
interests appertaining to bungalows the site 
land whereof has been acquired on lease 
dated 20-11-1948 and which lies within the 
same boundary. Bungalow No.8 valued at 
Rs. 24,000/- Bungalow No. 10 valued at 
Rs. 31,200/.. 


There is no encumbrance.” 


nF The main objection of the 
judgment debtors appellants to this 
proclamation is that the execution 
Court had, in giving the valuation of 
the properties in the proclamation, 
practically accepted the statements 

(Contd. on Col. 2) 

“yl, No. 10 T. B. Sapra Road | 
12, No. 8 T. B., Sapru Road 
3. No. 5 Colone!gunj 
4. No. 805 Katra, 


4. On 18-5-1948, long before 
the proclamation of sale was drawn up 
on 31-3-1955, the judgment debtors 
had put in an objection to the execu- 


tion Court’s order of 14-2-1948 relat- 
ing to the framing of the sale procla- 
mation, particularly with regard to 


Valuition put by the 


made on behalf of the decree-holders,. 


and, without assigning any reason, fail~ 
ed to mention the values put by the 
judgment-debtors on these properties. 


The respective valuations cf the pro- 
perties by the two sides were: 
Valuation put by the- 


D., H. 40,00 )/ TD, 1,00,000/.. 
10,000/-. 60,090/.. 
1,000/-. 25,000/..7 


the two bungalows situated in the» 
heart of the Civil Lines, the best resi-- 
dential area of Allahabad. They had 
stated that the area of land in the- 


compound in which the. two bunga- 
lows were situated was three acres and. 
that the whole property was not worth- 
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less than Rupees one lac. They had 
objected to the sale of the two bunga- 
lows in one lot. They had also assert- 
ed that the latest municipal assessment 
of 1944 had displaced the municipal 
assessment of 1934 relied upon by the 
decree-holder. According to the judg- 
ment-debtors, the two bungalows Nos. 
8 and 19 on Tej Bahadur Sapru Road 
were assessed at annual rents of 
Rs. 1500/- and Rs. 1200/- per year. In 
an affidavit of 19-4-1947 they had 
asserted that a bungalow situated near- 
by, assessed at an annual rent of 
Rs. 1500/-, was sold for Rs. 50,000/- on 
23-4-45 when prices were lower. On 
18-5-1948, the judgment-debtors had 
also prayed for the issue of commis- 
sion, at their expense, presumably to 
view the property and give a report 
on relevant facts before actually fram- 
ing a sale proclamation in accordance 
with the court’s order of 14-2-1948 
directing insertion of the value made 
by it. 

5. On 5-5-1955, the Court 
Amin had himself put up house No. 5 
situated in Colonelgunj, Allahabad 
separately for sale and sold it for 
Rs. 10,500/-. On the same date, the 
Amin sold house No. 5-A in Colonel- 
gunj for Rs. 8500/~ and also house No. 
5-B separately for Rs. 7,000/-. Thus, 
a total amount of Rs. 26,000/- was 
realised from the sale of the three 
houses in one compound at Colonel- 
gunj described as one item of property 
in the sale proclamation. They had 
been .valued at Rs. 10,000/- by the 
decree-holder and Rs. 60,000/- by the 
judgment-debtor. The court had valu- 
ed the whole property at Rs. 10,350/-, 
and thus practically assented to the 
decree-holder’s valuation and rejected 
the judgrent-debtor’s without assign- 
ing any reason beyond expressing the 
opinion that it was exaggerated. The 
property in Katra was sold for Rupees 
3,750/- on 5-5-1955. 

6, After the sale, the judgment 
debtors applied to set aside the sales 
on the ground of fraud and material 
irregularity in conducting them and 
complained of substantial injury. They 
relied on uncontroverted assertions 
made in their affidavit of 19-4-1947 as 
well as on -the assertions made in an 
application dated 18-5-1948 where it 
was stated: 

“That the judgment-debter is in- 
formed that the whole game of the 
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decree-holder is to undervalue the pro- 
perty, to get the auction for a song and 
purchase the property himself. This 
under-hand game may be stopped and 
justice be done.” 


i. The learned Counsel for the 
judgment-debtors submitted that, on 
the uncontroverted assertions of the 
judgment debtors, the conclusion is 
irresistible that the decree-holder had 
deliberately misled the Court and had 
committed a fraud upon it. It was 
urged that the decree-holders’ game 
had succeeded because they had them- 
selves bought the two bungalows on 
Tej Bahadur Sapru Road for Rs. 
96,000/-. According to the judgment- 
debtors, Bungalow No. 8, in which 
they carried on the business of cabinet 
making, could be let for Rs. 250/- per 
month and was itself worth that much. 


8. The Execution Court had 
relied upon the Amin’s report for hold- 
ing that the two bungalows could be 
properly sold as a single unit because 
the servants’ quarters for the two 
bungalows, which were situated in one 
compound, were the same. The judg- 
ment debtors’ application had been dis- 
missed for absence of material irregu- 
larity or fraud and want of proof of 
substantial injury as a result of these 
auction sales. A Division Bench of the 
High Court had affirmed these find- 
ings, but had certified the case, under 
Art. 133 of the Constitution of India, 
as fit one for an appeal to this Court. 


9, Two questions arise before 
us for decision. They are: firstly, 
whether there was either fraud upon 
the court or material irregularity in 
conducting the auction sales: and, 
secondly, whether substantial injury to 
the judgment-debtor had been proveđ 
to have resulted from the auction sales. 


10. It may be mentioned here 
that no one has put in appearance on 
behalf of the decree-holders Respon- 
dents, Mr. J. M. Chatterjee, appearing 
on behalf of the Judgment-debtors- 
appellants, stated that he did not want 
to press objections to sales of Colonel- 
gunj and Katra properties. Indeed their 
auction purchasers were not impleaded. 
Therefore, we will refrain from decid- 
ing any question relating to Colonel- 
gunj and Katra properties. 

Ui. We will now consider the 
question of material irregularity in 
erdering and conducting the auction 
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sale of the two bungalows on Sir Tej 
Bahadur Sapru Road (formerly known 
as Club Road). The provision which 
was said to have been infringed is 
Order 21. Rule 66 (2). 


12. The whole of Rule 66 reads 
as follows:— 


“Rule 66 (1). Where any property 
ts ordered to be sold by publie auction 
in execution of a decree, the court 
shall cause a proclamation of the in- 
tended sale to be made in the language 
of such Court. 

(2) Such proclamation shall be 
drawn up after notice to the dəcree- 
holder and the judgment-debtor and 
shall state the time and place oz sale, 
and specify as fairly and accurately as 
possible: 

(a) the property to be sold; 

(bo) the revenue assessed upon the 
estate or part of the estate, where the 
property to be sold is an interest in an 
estate or in part of an estate paying 
revenue to the Government; 

(c) any incumbrance to which the 
property is liable; ` 

(d) the amount for the recovery 
of which the sale is ordered; ard. 

(e) every other thing which the 
Court considers material for a purcha- 
ser to know in order to judge the 
nature and value of the property. 


(3) Every application for an order 
for sale under this rule shall be 
accompanied by a statement signed 
and verified in the manner hereinbefore 
prescribed for the signing and verifi- 
cation of pleadings and containing, so 
far as they are known to or can be 
ascertained by the person making the 
verification, the matters required by 
sub-rule (2) to be specified in the proc- 
Lamation. 

(4) For the purpose of ascertain- 
ing the matters to be specified in the 
oroclamation, the Court may summon 
any person whom it thinks necessary 
to summon and may examine him in 
respect to any such matters and re- 
quire him to produce any document in 
his possession or power relating there- 
go.” 

13. It was submitted that the 
Court should not have put its own 
valuation on the property, as such a 
procedure was' certain to prejudice the 
minds of prospective purchasers with 
regard to the value of the property to 
pe auctioned. We find that there is 
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some conflict of opinion in the High 
Courts on this question. The Madras 


-High Court, in S. K. Veeraswami Pillai 


v. Kalyanasundaram Mudaliar AIR 
1927 Mad 1009 (1); Srinivasan v. Andhra 
Bank Ltd., AIR 1949 Mad 398; Yellappa 
Naidu v. G. Venugopal AIR 1958 Mad 
423 and the Allahabad High Court, in 
Md. Said Khan v. Md. Abdus Sami 
Khan AIR 1932 All 664; Dwarka Dass 
v. Bhawani Prasad AIR 1960 All 510 
have held that it is unnecessary for 
the Court to give its own estimate. The 
Caleutta High Court in Rajah Rames- 
sur Prashad Narain Singh v. Rai Sham 
Kissen, (1904) 8 Cal WN 257; Saurendra 
Mohan Tagore v. Hurruk Chand (1908) 
12 Cal WN 542; Bejoy Singh Dadhulia 
v. Ashutosh Gossain, AIR 1924 Cal 589: 
Lachira v. Rameshvar Singh AIR 1930 
Cal 781; Pashupati Nath v. Bank of 
Behar, AIR 1932 Cal 141; New Birbhum 
Coal Co. Ltd. v. Surendra Nath Laik, 
AIR 1934 Cal 205 the Patna High 
Court in Raghunath Singh v. Nazari 
Sahu AIR 1917 Pat 381 and Mt. Golab 
Kuer v. Mt. Bibi Saira AIR 1919 Pat 
372 and the Rangoon High Court in 
A. M. K. M. Firm v. Baishmaw, AIR 
1937 Rang 137 have expressed opinions 
favouring giving of the Court’s own 
estimate of the value of the property 
to be sold. But, a mere acceptance of 
the valuation given by the decree-hol- 


der has been held to be material 


irregularity in A. M. K. M. Firm v. 
Baishmaw (Supra). The High Court of 
Bombay, in Charandas Vasanji v. 
Dossabhoy Maganlal AIR 1939 Bom 
182; Premaraj Pannalal Shop v. Sadabai 
AIR 1935 Bom 331 has held that, 
although, it is not necessary for the 
execution Court to value the property 
to be sold, yet, it may do so if it thinks 
fit. In Sitabai Rambhau Marathe v. 
Gangadhar Dhanram AIR 1935 Bom 
331 however, the Bombay High Court 
held that the Court is bound to hold 
an enquiry as to the value of the pro- 
perty and to state it in the sale proc- 
lamation. Although the Madras High 
Court had held that it is not necessary 
for the Court to give its own valuation, 
it expressed the opinion that it is desi- 
rable, where there is a wide divergence 
between the valuation of the decree- 
holder and of the judgment debtor, to 
have property valued through an Amin 
and to state it in the proclamation. 
The Calcutta view, in some of the cases 
mentioned above, was that, although 
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the Court need not give its own valua- 
tion of the property in the sale procla- 
mation, it would be justified in stating 
the valuation given by the parties. 


14. It may be noticed here that 
there have been amendments of Order 
21, Rule 66 by- different High Courts 
from 1929 onwards dealing with the 
question of valuation. The Calcutta 
and the Punjab High Courts have 
made it clear that “it shall not be 
necessary for the Court itself to give 

its own estimate of the value of the 

property but the proclamation shall 
include the estimate, if any, given by 
either or both the parties.” In Andhra 
Pradesh, Order 21, Rule 66 (2) (e) has 
been amended to make it obligatory to 
give the value of the property as 
stated: (i) by the decree-holder; (ii) by 
the judgment-debtor. The Madras and 
Kerala High Courts have also adopted 
the rule as amended by the Andhra 
Pradesh High Court. The Madhya 
Pradesh High Court amendment only 
mentions that the particulars to be pro- 
vided may include the decree-holder’s 
estimate of the approximate market 
price. The Patna High Court amend- 
ment provides:— 

“That no estimate of the value of 
the property, other than those, if any, 
made by the decree-holder and judg- 
ment-debtor respectively together with 
a statement that the Court does not 
vouch for the accuracy of either, shall 
be inserted in the sale proclamation.” 


15. A review of the authorities 
as well as the amendments to Rule 66 
(2) (e) make it abundantly clear that 
the Court, when stating the estimated 
value of the property to be sold, must 
not accept merely the ipse dixit of one 
side. It is certainly not necessary for 
it to state its own estimate. If this 
were required, it may, to be fair, 
necessitate insertion of something like 
“a summary of a judicially considered 
order, giving its grounds, in the sale 
proclamation which may confuse bid- 
ders. It may also be quite misleading 
if the Court’s estimate is erroneous. 
Moreover, Rule 66 (2) (e) requires the 
Court to state only the facts it consi- 
ders material for a purchaser to judge 
the value and nature of the property 
himself. Hence, the purchaser should 
be left to judge the value for himself. 
But. essential faets which have a bear- 
ing on the very material question of 
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value of the property and which would 
assist the purchaser in forming his 
own opinion must be stated. That is, 
after all, the whole object of Order 21, 
Rule 66 (2) (e), Civil Procedure Code. 
The Court has only to decide what all 
these material particulars are in each 
case. We think that this is an obliga- 
tion imposed by Rule 66 (2) (e). In dis- 
charging it, the Court should normally 
state the valuation given by both the 
decree-holder as well as the judgment 
debtor where they have both valued 
the property; and these do not appear 
fantastic. It may usefully state other 
material facts, such as the area of land, 
nature of rights in it, municipal assess- 
ment, actual rents realised, which 
could reasonably be expected to effect 
valuation. What could be reasonably 
and usefully stated succinctly in a sale 
proclamation has to be determined on 
the facts of each particular case. Infle- 
xible rules are not desirable on such 
a question. 

16. In the case before us, the 
execution Court had practically accep- 
ted, as its own valuation, without in- 
dicating reasonable grounds for this 
preference, whatever the decree 
holders had asserted about the value 
of the property. I; did not bother to 
seriously even consider the objections 
of the judgment-debtors. We think 
that the duty to consider what parti- 
culars should be inserted in the sale 
proclamation and how the sale ought 
to be conducted should be performed 
judicially and reasonably. If the exe- 
cution Court does not, as it did not in 
the case before us, apply its mind or 
give any consideration whatsoever to 
the objections of the judgment-debtor, 
we think a material irregularity would 
be committed by the execution Court. 
It is not necessary for the execution 
Court to order the insertion of a judi- 
cially passed order in the sale procla- 
mation itself, but, it should pass an 
order showing that it applied its mind 
to the need for determining all the 
essential particulars, which would rea- 
sonably be looked for by a purchaser, 
and which should be inserted in the 
sale proclamation. The order should, 
show that it considered the objections. 
if any, of the decree-holders or the 
judgment debtors, as the case may be. 
It should not merely accent unhesita- 
tingiy the ipse dixit of one siae. We 
think that the execution Court had not 
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[performed its duty fairly and reasona- 
bly in this case. After embarking on 
the difficult task of valuation, it rejec- 
ted the judgment-debtors’ figures by 
merely observing that they are exag- 
gerated and practically accepted with- 
out hesitation whatever the decree- 
holders submitted, but this valuation 
was proved to be incorrect judged by 
the results of auction sales taken as 
a whole. 


17. Mr. J. N. Chatterji relied 
upon the following passage in Maru- 
danayagam Pillai v. Manickavasakam 
Chettiar, AIR 1945 PC 67 at p. 70: 


“If the respondent knew the true 
facts, if he purchased at whaz he 
knew was too low a figure based on an 
upset price accepted by the Court 
owing to his own initial misrepresenta- 
tion and subsequent suppression of 
material facts, his conduct would 
amount to fraud on the Court as the 
learned subordinate judge points out.” 


18. It is not necessary for us 
to decide whether the decree-hoiders’ 
conduct in the case before us would 
amount to actual fraud practised on 
the Court with regard to the valuation. 
The judgment-debtors were. there with 
their own valuation and had even ap- 
plied for the appointment of a Com- 
missioner at their expense to report 
about matters affecting the value of 
the property. They had asserted that 
the two bungalows at Tej Bahadur 
sapru Road would fetch a much kigher 
value if sold separately. The execution 
court should have at least performed 
the duty of considering whether these 
objections were well foundeca. 


19. We find from a perusal of 
the sale proclamation in this case that 
even the area of the compound in 
which the two bungalows were situat- 
ed was not there. The land ir the 
compound is evidently nazool lease 
hold land but the unexpired per.od of 
the lease or rent payable on it are not 
mentioned. It was not stated whether 
the bungalows, which were valued 
separately, would be sold as cne or 
two items of property. Probably, it 
was left to the Amin to exercise his 
‘own discretion in this matter, as he 
had exercised it in the case of Cclonel- 
gunj property. The cumulative effect 
of all the features of the case mention- 
ed above is that we think that there 
was material irregularity here in the 
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conduct of the execution sale of thel 
two bungalows. 

20. We now turn to the ques- 
tion of substantial injury. The result 
of the separate sales of the houses in 
Colonelgunj] was that, when sale prices 
were added up, they fetched a consi- 
derably higher price than that put 
upon these properties, lumped together 
in one lot, by the decree-holders. The 
High Court had also found that sales 
of the two bungalows on the Tej 
Bahadur Sapru Road separately would 
probably similarly have fetched a 
higher price. The affidavit dated 
19-7-1947 filed by the judgment-deb- 
tors, as stated above, had not been 
controverted by any material put for- 
ward by the decree-holders. 


21. We, therefore, think that 
there is enough evidence to indicate 
that the judgment-debtors had suf- 
fered substantial injury so far as the 
sale of the two bungalows numbers 8 
and 10 on Tej Bahadur Sapru Road, 
Allahabad, are concerned. 


22. The result is that we allow 
this appeal to the extent that we set 
aside the judgments and orders of the 
High Court and of the execution Court 
with regard to the sale of bungalows 
Nos. 8 & 10, together with their com- 
pound, and dismiss it as regards the 
other properties. We also set aside the 
execution sale of 7-5-1955 of these 
two bungalows with all the land in 
their compound. We order that these 
two bungalows will be sold afresh 
after judicially considering and decid- 
ing the question whether they can be 
sold separately and what particulars 
should be inserted in the sale procla- 
mation. The parties will bear their 
own costs. 

Appeal partly allowed. 
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Index Note: — (A) Estate Duty 
Act (1953), S. 10 — Transfers by de- 
ceased from his partnership account to 
the accounts of his sons and daughters, 
‘other partners, whether passed on 
‘death of deceased. 


Brief Note: — (A) Where the de- 
ceased who constituted a partnership 
with his sons and daughters transferr- 
‘ed certain sums from his account in 
the partnership to the accounts of his 
sons and daughters the sums so trans- 
ferred could not be deemed to have 
passed to the donees on the death of 
‘the deceased even though the sums so 
‘transferred remained in the partner- 
ship business till the death of the de- 
‘ceased and were utilised for the part- 
‘nership business. AIR 1973 SC 1170, 
Followed. Case law Referred. 

(Paras 1, 2) 
«Cases Referred: Chronological Paras 
AIR 1973 SC 1170 = Civil Appeal 
No. 1391 of 1970 D/- 27-2-1973 
== 1973 Tax LR 841, Controller of 
Estate Duty, Madras v. C. R. 
Ramachandra Gounder 
“ATR 1964 Cal 160 = 52 ITR (ED) 
1, Rash Mohan Chatterjee v. 
Controller of Estate Duty, W. B. 
{1958) 3 EDC 915 = (1958) 2 All 
ER 623, Clifford John Chick v. 
Commr. of Stamp Duties 1A 
(1934) 2 EDC 462 = 103 LJ PC 
18, Munro v. Commr. of Stamp 
Duties 1A 


The Judgment of the Court was 
‘delivered by 

HEGDE, J.:— The question of law 
{referred tothe High Court for its opin- 
jion was ‘Whether on the facts and 
jin the circumstances of the case, the 
jsum of Rs. 1,29,924 was liable to es- 
Itate duty as property deemed to pass 
Jon the death of the deceased under Sec- 
§tion 10 of the Estate Duty Act, 1953?”. 
The High Court answered that ques- 
tion in the negative and in favour of 
the assessee. Aggrieved by that deci- 
‘sion the Department has come up in 
appeal to this court. The facts of the 
‘case as can be gathered from the state- 
ment of case submitted by the Tribu- 
nal are as follows: 

“The deceased Sri N. S. Rama- 
‘swami Iyer was a partner in the firm 
of Messrs. Ennessor and Company. 
"The other partners of the firm con- 
‘sisted of the three sons and the daugh- 
ter of the deceased. The firm was 


1A 





‘I, T. Commr. etc. v. N. R. Ramarathnam (Hegde J.) [Pr. 1] S. C. 2599 


engaged in money-lending and financ- 
ing business. The firm was register- 
ed under Section 26-A of the Income- 
tax Act, 1922. 


At the end of the accounting year 
1952-53, the current account of the de- 
ceased showed a credit balance of 
Rs. 78,098-6-5. On 31-3-1953, the de- 
ceased transferred by adjustment en- 
tries a sum of Rs. 52,042-7-3 to the 
accounts of his daughter and three 
sons. The balance in the account of the 
deceased was reduced to Rs. 26,055- 
19-2. Again on 31-3-1956, the account 
of the deceased in the firm showed a 
credit balance of Rs. 1,15,804-11-9. On 
1-4-1956 the deceased transferred 
Rs. 77,881-11-8 again by adjustment 
entries to his daughter and three sons. 
Thus the two transfers on 31-3-1953 
and 1-4-1956 amount to Rs. 1,29,924. 
The amounts thus transferred by the 
deceased to his daughter and sons con- 
tinued to remain in the partnership 
business subsequent to the transfers 
till the death of the deceased and were 
utilised in the firm’s money-lending 
business. 

The deceased died on 17-10-1960. 
The daughter and the three sons of 
the deceased, as accountable persons, 
filed an estate duty return showing 
the principal value of the estate duty 
as Rs. 2,81,574. In computing the value 
of the estate of the deceased the ac- 
countable persons did not include the 
amount of Rs. 1,29,924 which had been 
transferred by the deceased to their 
accounts. The Assistant Controller of 
Estate Duty, however, included this 
amount in the value of the Estate of 
the deceased on the following grounds: 

(i) The gifts were made by mere 
adjustments entries in the books and 
the partnership did not lose its funds; 

(ii) These moneys were used in 
the money lending and financing busi- 
ness, which earned profits; 

(ili) By retaining the amounts to 
the business, in which he was a part- 
ner, the deceased continued to enjoy 
the benefit of this capital; 


(iv) Section 10 of the ‘Estate Duty 
Act? was applicable.” 
The accountable persons preferred an 
appeal before the Appellate Controller 
against the order of the Assistant Con- 
troller including the sum of Rupees 
1,29,924 in the value of the Estate of 
the deceased. They contended that it 
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cannot be said that the donees, who 
were partners in the firm, were not 
having exclusive possession and bene- 
ficial enjoyment of their share in the 
assets of the partnership merely be- 
cause the deceased was participating 
in the management of the business of 
the partnership. It was, therefore, 
contended that Section 10 of the Es- 
tate Duty Act was inapplicable. The 
Appellate Controller, however, did not 
accept these contentions and held that 
the provisions of Section 10 were at- 
tracted. He, therefore, confirmed the 
order of the Assistant Controller. 

1-A. The accountable persons went 
in further appeal before the Tribunal 
against the order of the Appellate Con- 
troller. 


They contended that after the 
amounts were transferred by the de- 
ceased to his daugther and sons, the 
amounts were in the absolute control 
and powers of the donees who were 
partners in the firm and that the 
mere fact that they thought it wiser 
to allow the said funds to remain in 
the partnership business as their own 
capital would not deprive them of 
their absolute right, title and interest 
in the funds. It was further conten- 
ded that the possession and control 
retained by the deceased over the 
funds gifted to them were not refer- 
able tothe gifts themselves, but to the 
partnership which was already in 
existence prior to the date of the gifts, 
and that, therefore, Section 10 was not 
applicable. The accountable persons 
relied upon the decision in the case of 
Munro v. Commr. of Stamp Duties, 
(1934) 2 E. D.C. 462. On the other hand, 
the contentions of the department 
were that as the deceased continued to 
be in effective management of the 
business of the partnership even after 
the gift, and as he was thus exercising 
effective control over the funds of 
the partnership, including the amounts 
gifted by him to the donees, the de- 
ceased cannot be deemed to have been 
entirely excluded from the possession 
and enjoyment of the amounts gifted 
or from the benefits therefrom. The 
department relied upon the decision 
in the case of Clifford John Chick v. 
Commr. of Stamp Duties, (1958) 3 
E.D.C. 915. 


_ The attention o* the Trivunal was also 
drawn to the decision in the case cf 


I. T. Commr., Delhi v. M. T. Mills Ltd. 


A. 1. R. 
Rash Mohan Chatterjee v. Controller 


-of Estate Duty, West Bengal, 52 ITR 


(E.D.) 1=(AIR 1964 Cal 160) in which 
the distinguishing feature between 
Chick’s case and Munro’s case was poin- 
ted out viz., that where asin Munro's 
case the subject-matter ofthe gift was 
property shorn of the righis, of the 
pre-existing partnership of Munro and 
his sons, in Chick’s case there was an 
initial outright gift of the property 
without its having shorn of any rights. 
The Tribunal was of the view that 
the facts of the case under appeal w2re 
similar to the facts of Munro’s case 
and dissimilar to the facts of Chick’s 
case and that therefore, the decision in 
Munro’s case governed the instant 
case. The Tribunal, therefore, held 
that the amount of Rs. 1,29,924 which 
was the subject-matter of the gifts did 
not come within the purview of S. 10 
and was, therefore, not property sub- 
ject to estate duty.” 


2; The question of law arising 
for decision is completely covered by 
our decision in the Controller of Es- 
tate Duty, Madras v. C. R. Ramachan- 
dra Gounder, Civil Appeal No. 1391 of 
1970 D/- 27-2-1973 = (reported in 
AIR 1973 SC 1170) Mr. Karkhanis, the; 
learned counsel for the Department 
sought to satisfy us that that decision 
requires reconsideration. We have noti 
permitted him to reargue the question 
of law which has already been con- 
cluded by our decision. Following that 
decision we affirm the decision of thej 
High Court and dismiss the appeal 
with costs. 

Appeal dismissed. 


AIR 1973 SUPREME COURT 2600 
(V 60 C 468) 
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K. S. HEGDE, P. JAGANMOHAN 
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The Commissioner of Income Tax, 
Delhi Now Jaipur, Appellant v. Mewat 
Textile Mills Ltd. Bhilwara, Rajasthan 
State, Respondent. 

Civil Appeal No. 1503 of 1970, D/- 
5-3-1973. 


Index Note: — (A) Income-tax 
Act (1922) (before amendment by 
A. L. O. 1950) S. 4 (1) (a) — Income 
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whether realised in British India — 
Finding of fact of Tribunal as to — 
Correctness of, would not be looked 
into in appeal under Art. 133—(X-Ref: 
Constitution of India, Art. 133). 


Brief Note: —- (A) Where the sale 
took place outside British India and 
the sale price, according to a finding 
of fact of the tribunal, was received 
by the banker as the agent of the 
purchaser, any part of income could 
not be said to have been received by 
the assessee in British India. The mere 
fact that the banker was also the ban- 
ker of the assessee did not show that 
the banker functioned as the agent of 
the assessee. In such a case, the 
Supreme Court in appeal under Arti- 
cle 133 of the Constitution would not 
scrutinise the correctness of the find- 
ing of fact given by the Tribunal. 

(Para 3) 

The Judgment of the Court was 

delivered by 


HEGDE, J.:—- This is an appeal by 
certificate. It has a long history. The 
assessment with which we are concern- 
ed relates to the assessment year 1943- 
44. This case along with other cases 
appears to have come in this Court ear- 
lier and the matter was remanded to 
the High Court for disposal in accord- 
ance with the directions given by this 
Court. Thereafter, the High Court 
called for a supplementary statement 
from the Tribunal. The Tribunal, 
after setting out the material facts, has 
referred the following question to the 
High Court: 

“Whether the Tribunal was right in 
its finding that the assessee would not 
be liable to tax in respect of the goods 
sold by the assessee on railway receipts 
in the names of the consignees to 
the tune of Rs. 2,73,488/- effected 
in the assessment year 1943-44?” 
The High Court has answered that 
question in the affirmative in favour 
of the assessee. 

2. The assessee is a dealer in 
cloth in the Bhilwara town in one of 
the former Indian States. He sold cer- 
tain bales of cloth to dealers in the 
then British India. The total price 
realised in respect of those sales in the 
assessment year in question was 
Rs. 2,73,488/-. The question for consi- 
deration is whether the profits earned 
by tnose sales are taxable in British 
India. 


I. T. Commr., Delhi v."M. T. Mills Ltd. (Hegde J.) [Prs. 1-4] 
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3. The Tribunal came to the 
conclusion that the sales were effected 
at Bhilwara. The title to those pro- 
perties sold passed to the purchasers. 
at Bhilwara itself. The goods were put 
on rail at Bhilwara and the railway 
receipts were taken in the names of 
the consignees and sent to them by 
post. It cannot be disputed that the 
purchasers became the owners of the 
cloth purchased at Bhilwara itself. This 
is also the finding of the Tribunal. 
From this it follows that the sales in 
question took place outside British 
India. The only other question that 
remains to be considered is whether 
the income was realised in British 
India. As mentioned earlier, the rail- 
way receipts were sent by the asses- 
see to his customers in British India 
by post. After receiving the railway 
receipts, the purchasers appear to have 
paid the sale price to a banker who 
is the banker of the assessee as well. 
The question for consideration is whe- 
ther the banker received the money on 
behalf of the assessee or on behalf of 
the purchaser. The Tribunal has come 
to the conclusion that the banker was}: 
the agent of the purchasers and not the 
agent of the assessee. This again is a 
finding of fact. The mere fact that 
the banker was also a banker of the 
assessee does not go to show that the 
banker realised amount as agent of the 
assessee. The Department appears to 
have failed to establish the fact that 
the banker functioned as the agent o 
the assessee. If the banker had func- 
tioned as agent of the purchaser, then 
it cannot be said that any part of the 
income was realised in British India. 
Mr. T. A. Ramachandran, learned 
counsel for the Revenue, sought to 
establish from the record that the 
finding of the Tribunal is factually 
wrong. That is not a question that we 
can go into at this stage. 


4. In the result, this appeal 
fails and the same is dismissed with 
costs. 


Appeal dismissed. 
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M. H. BEG, S. N. DWIVEDI, AND 
Y. V. CHANDRACHUD, JJ. 


Hari Prasad Mulshankar Trivedi, 
Appellant v. V. B. Raju and others, 
Respondents. 


Civil Appeal No. 2650 (NCE) of 
1972, D/- 28-8-1973. 

Index Note: — (A) Representation 
Of the People Act (1950), S. 30——Bar 
to jurisdiction of Civil Court — Elec- 
tion petition — Court cannot go be- 
hind electoral roll to see if ‘elector is 
ordinarily resident of the constituency 
in which his name is enrolled—(X-Rei: 
Ss. 16 and 19) — (X-Ref: Representa- 
tion of the People Act (1951), Ss. 2 (1) 
fe), 3 and 100 (D )}—(X-Ref: Constitu- 
tion of India, Arts. 326 and 327). 


Brief Note: — (A) The decision on 
the question whether a person is ordi- 
narily resident in the constituency in 
the electoral roll of which his name is 
entered has been entrusted to the ex- 
clusive jurisdiction of the registering 
officers and the appellate authorities 
under the Act, Ss. 14 to 24 of which 
provide a complete code in the 
matter of preparation and maintenance 
of electoral rolls. A wrong decision on 
that question cannot be treated as a 
jurisdictional error and cannot be 
judicially reviewed either in a civil 
court or before an election tribunal. 
The intention of the Parliament to oust 
the jurisdiction of the court trying an 
election petition to go into that ques- 
tion is manifest from the scheme of 
Representation of the People Acts of 
1950 and 1951 and specially S. 30 of 
the 1950 Act which expressly ousts 
the jurisdiction of the Civil Court to 
try that question. Decision of Gujarat 
High Court in Election Petn. No. 9 of 
1972 Reversed. AIR 1971 SC 1348 Foll. 
AIR 1963 SC 458, Rel. on. 

(Paras 23, 24, 27, 29, 31) 

A person whose name had been 
entered in the electoral roll of the 
Parliamentary constituency of the 
state and who did not suffer from any 
of the disqualifications under S. 16 of 
the 1950 Act is an elector within the 
definition of that term in S. 2 (1) {e) 
of the 1951 Act and as such he is 
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qualified to be chosen as a candidate . 
under 5. 3 of the 1951 Act. (Para 30) 


Index Note: — (B) Constitution of 
India, Art. 13 — Constitutionality of 
statute — Practice of Supreme Court. 


Brief Note: — (B) It isa wise 
tradition with court not to adjudicate 
a constitutional question unless it is 
absolutely necessary to the disposal of 
the case in hand. (Para 23) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1348 = (1971) 2 
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The Judgment of the Court was 
delivered by 

MATHEW, J:— In this appeal, by 
special leave, the question for consi- 
deration is whether the findings arrived 
at by the High Court of Gujarat in 
Election Petition No. 9 of 1972 on 
issues Nos. 1 and 5, which were tried 
as preliminary issues, are correct. 

2. An election to elect four 
members of the Council of States from 
the State of Gujarat was to be held on 
April 8, 1972. 

3. The appellant and respon- 
dents nos. 1 to 5 filed nominations. On 
scrutiny. the returning officer held 
them to be valid. On April 8, 1972, the 
election was held at Gandhi Nagar and 
the appellant and respondents 2, 3 and 
5 were declared elected. 

4. On May 1, 1972, respondent 
no. 1 filed the election petition to de- 
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clare the elections of the appellant and 
respondents 2, 3 and 5 void. 

5. The main ground urged in 
‘the election petition for declaring the 
election of respondents 4 and 5 in the 
election petition (respondent 5 and the 
appellant respectively here) void — with 
which alone we are concerned in this ap- 
‘peal — was that they were not ordina- 
rily resident in the area covered by 
any parliamentary constituency in the 
State of Gujarat and that their names 
had been illegally entered in the elec- 
toral roll of the respective constituen- 
cies inGujaratand as they were not 
‘electors’ within the meaning of S.2 (1) 
(e) ofthe Representation of the People 
Act, 1951, they were not eligible to be- 
come candidates in the election. Res- 
pondent No. 1 also raised several other 
contentions in support of the declara- 
tion prayed for. 

6. The court framed issues Nos. 
1 to 5 and tried them preliminarily 
and entered findings thereon in favour 
of respondent no. 1, Mr. Raju. 


7. In this appeal, the appellant 
challenges the correctness of the find- 
ings on issues Nos. 1 and 5. These 
issues are: 

- “1. Whether there is misjoinder of 
parties and causes of action? 

5. Whether this Court has juris- 
‘diction to decide whether the entries 
in the electoral roll regarding respond- 
dent No. 4 and/or respondent No. 5 are 
valid or not”? 


8. Mr. B. Sen, counsel for the 
appellant, did not address any argu- 
ment as regards the correctness of the 
finding on issue No. 1. 


9. We are, therefore, only con- 
cerned with the correctness of the 
finding on issue No. 5. As already 
stated, the contention on the basis of 
which this issue was raised was that 
respondents Nos. 4 and 5 in the election 
petition were not ordinarily resident 
in any of the parliamentary consti- 
tuencies in the State of Guiarat and, 
as they had not fulfilled the condition 
for being entered in the electoral roll 
of any parliamentary constituency in 
Gujarat, they were not electors within 
the meaning of Section 2 (1) (e) of the 
Representation of the People Act, 1951, 
and were ineligible to stand as candi- 
dates in the election. 


10. The High Court, on a 
review of the decisions of this Court 
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found that the Court has jurisdiction 
to go into the question whether res- 
pondents Nos. 4 and 5 in the election 
petition were ordinarily resident in 
any of the parliamentary constituencies 
in the State of Gujarat as that was a 
condition precedent to the registering 
officer getting jurisdiction to enter 
their names in the electoral roll. The 
reasoning of the Court was that ordi- 
nary residence in a constituency was 
a jurisdictional fact and the registering 
officer cannot, by an erroneous decision, 
determine the jurisdictional fact wrong- 
ly and clothe himself with jurisdiction 
and enter the names of respondents 4 
and 5 in the election petition in the 
electoral roll in violation of the pro- 
visions of Sec. 19 of the Representa- 
tion of the People Act. 1950. It is, 
therefore, necessary to examine the 
decisions of this Court to see .whether 
the finding of the High Court is justi- 
fied by those decisions. 

Li. Before doing so, we think 
it proper to refer to the provisions of 
the Constitution and the Representation 
ofthe People Acts, 1950 and 1951 (here- 
inafter called the ‘1950 Act’ and. ‘1951 
Act’? respectively) which have a bear- 
ing on the subject. 

12. Article 326 of the Consti- 
tution provides that the elections to 
the House of the People and to the 
Legislative Assembly of every State 
shall be on the basis of adult suffrage; 
that is to say, every person who is a 
citizen of India and who is not 
less than twenty-one years of age 
on such date’ as may be fixed 
in that behalf by or under any 
law made by the appropriate legislature 
and is not otherwise disqualified under 
the Constitution or any law made by the 
appropriate legislature on the ground 
of non-residence, unsoundness of mind, 
crime or corrupt or illegal practice, — 
shall be entitled to be registered as a 
voter at any such election. Article 327 
states that subject to the provisions 
of the Constitution, Parliament may by 
law make provision with respect to all 
matters relating to, or in connection 
with, elections to either House of Par- 
liament or tothe House or either House 
of the Legislature of a State including 
the preparation of electoral rolls, the 
delimitation of constituencies and all 
other matters necessary for securing 
the due constitution of such House or 
Houses. 
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13. Section 3 of the 1951 Act 
provides for qualification for member- 
ship of the Council of States: “A per- 
son shall not be qualified to be chosen 
as representative of any State or Union 
Territory in the Council of States un- 
less he is an elector for a Parliamen- 
tary constituency in that State or ter- 
ritory.” Section 2 (1) (e) of that Act 
defines an ‘elector’: 

“2 (1) (e) — ‘elector’ in relation to 
a constituency means a person whose 
name is entered in the electoral roll 
of that constituency for the time being 
in force and who is not subject to any 
of the disqualifications mentioned in 
Section 16 of the Representation of the 
People Act, 1950.” 


14. section 16 of the 1950 Act 
lays down the _ disqualifications for 
registration in an electoral roll and it 
provides that a person shall be disqua- 
lified for registration in an electoral 
roll if he is not a citizen of India oris 
of unsound mind and stands so decla- 
red by a competent court, or is for the 
time being disqualified from voting 
under the provisions of any law relat- 
ing to corrupt practices and other 
offences in connection with elections. 
Sub-section (2) of Section 16 provides 
that the name of any person who be- 
comes so disqualified after registration 
shall forthwith be struck off the elec- 
toral roll in which it is included. Sac- 
tion 19 of the 1950 Act lays down the 
conditions of registration. It provides: 

“Subject to the foregoing provi- 
sions of this part, every person who: 

(a) is not less than twenty-one 
years of age on the qualifying date, 
and 

(b) is ordinarily resident in a cons- 
tituency, shall be entitled to be regis- 


tered in the electoral roll for that 
_ constituency.” 

Section 30 of the 1950 Act 
bars the jurisdiction oz the Civil 


Court to entertain or adjudicate upon 
any question whether any person is or 
is not entitled to be registered in an 
electoral roll for a constituency; or, to 
question the legality of any action 
taken by or under the authority of an 
electoral registration officer, cr of any 
decision given by any authority ap- 
pointed under the Act for the revision 
of any such roll. 


15. section 100 (1) (a! of the 
1951 Act provides that the election of 
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a returned candidate can be declared 
void by the High Court on the ground 
that on the date of his election, the re- 
turned candidate was not qualified to 
be chosen to fill the seat in question 
either in the light of the provisions of 
the Constitution or in the light of the 
provisions of the Act. 


16. Under Section 100 (1) (d) 
(i) and (iv) of the 1951 Act, the elec- 
tion of a returned candidate can be 
declared to be void by the High Court 
on the ground that the result of the 
election, in so far as it concerns the 
returned candidate has been materially 
affected (i) by the improper acceptance 
of any nomination or (ii) by any non- 
compliance with the provisions of the 
Constitution or of the Act or any rules 
or orders made under the 1951 Act. 


17. In B. M. Ramaswamy v. B. 
M. Krishnamurthy, AIR 1963 SC 458. 
this Court was concerned with the pro- 
visions of the Mysore Village Panchayat 
and Local Boards Act, Act10 of 1959. 
Under the provisions of that Act. the 
relevant part of the electoral roll of 
the Mysore Legislative Assembly was 
deemed to be the list of voters for the 
panchayat constituency and the secre- 
tary of the panchayat had to maintain 
a duly authenticated separate list of 
voters of the said constituency. It was 
because of this that this Court was re- 
quired in that case to consider the 
question of the applicability of the 
provisions of the 1950 Act. Subba Rao, 
J. in delivering the judgment of 
the Court said that no civil court has 
jurisdiction to question the legality of 
any decision taken by or under the- 
authority of the electoral registration 
officer as the terms of Section 30 of 
the 1950 Act were clear that the action 
of the registration officer in including 
the name of the appellant there in the 
electoral roll, though illegal, cannot be 
questioned in a civil court and that it 
could be rectified only in the manner 
prescribed by law or by resorting to 
any other proper remedy. This Court 
in effect held that the Court trying an 
election petition has no jurisdiction to 
go behind the electoral roll and find 
out whether the name of any person 
entered therein was illegally entered. 

18. In Baidyanath Panjiar v. 
Sita Ram Mahto, AIR 1970 SC 314 the 
question was whether in view of the 
provisions of Section 23 (3) of the 1950 


1973 


Act, the name of any person can be 
entered in the electoral roll subsequ- 
ent to the last date for making nomi- 
nations and whether that question can 
be gone into by the court when trying 
an election petition. Section 23 (3) of 
the 1950 Act provides that no amend- 
ment, transposition or deletion of any 
entry shall be made under Section 22 
and that no direction for the inclusion 
of a name in the electoral roll ofa 
constituency shall be given after the 
last date for making nominations for 
an e:ection in that constituency or in 
the parliamentary constituency within 
which that constituency is comprised 
and before the completion of that elec- 
tion. The submission before this Court 
was that 35 names were entered in 
violation of the provisions of Section 
23 (3) and that was without power and, 
therefore, the votes cast by these per- 
sons were invalid. Hegde, J. in deliver- 
ing the judgment of the Court said 
that there was no power in the regis- 
tering officer to include any name or 
delete any name in violation of Section 
23 (3), as the sub-section gives a man- 
date to the electoral registration officer 
not to amend, transpose, delete any 
entry in the electoral roll of the cons- 
tituency after the last date for making 
nomination for election in that consti- 
tuency and before the completion of 
that election. He held that if any name 
is entered or deleted it was a case 
where there was a lack of power and 
not a case where there was an irregu- 
lar exercise of it and, therefore, the 
court trying the election petition could 
go into the question whether there was 
violation of Section 23 (3) or not. 


19. In Kabul Singh v. Kundan 
Singh, AIR 1970 SC 340 the question 
before this Court was whether the 
vote of a person whose name was en- 
tered in the electoral roll of the cons- 
tituency after the last date for making 
the nomination was valid. In view of 
the earlier decision in AIR 1970 SC 314 
this Court held that the registering 
officer had no power to enter his 
name in the electoral roll in violation 
‘of the mandatory provision of Section 
23 (3) and as it was a case of lack of 
power, the court trying the election 
petition had jurisdiction to go into the 
question. The learned Judge, in the 
course of the judgment, was careful 
to add that the right to vote being 
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purely a statutory right, the validity 
of any vote has to be examined on the 
basis of the provisions of the relevant 
Acts and that in view of Section 30 of 
the 1950 Act, Civil Courts have no 
jurisdiction to entertain or adjudicate 
upon any question whether any person 
1s or is not entitled to register himself 
in the electoral roll in a constituency 
or to question the illegality of the 
action taken by or under the authority 
of the electoral registration officer or 
any decision given by any authority 
appointed under that Act for the re- 
vision of any such roll. He also said 
that Sections 14 to 24 of the 1950 Act 
are integrated provisions which form a 
complete Code by themselves in the 
matter of preparation and maintenance 
of electoral rolls and that entries found 
in the rolls are final and that they are 
not open to challenge either “before a 
Civil Court or before a tribunal which 
considers the validity of any election.” 

20. In P. R. Belagali v. 
B. D. Jatti, AIR 1971 SC 1348 the 
question was about the validity of the 
election of B. D. Jatti to the legisla- 
ture of the State in question from 
Jamkhandi constituency and one of the 
contentions was that as he was not an 
ordinary resident in Jamkhandi cons- 
tituency, he was not an elector in that 
constituency and, therefore, the elec- 
tion was void. Grover, J. delivering 
the judgment of this Court observed 
that in order to stand for election to 
the legislative assembly of a State, a 
person must be an elector in any as- 
sembly constituency in that State, and 
he must not be subject to any of the 
disqualifications mentioned in Section 
16 of the 1950 Act or the disqualifica- 
tions given in Chapter III of the Act. 
He also observed that the condition of 
being ordinarily resident in a consti- 
tuency for the purpose of registration 
has nothing to do with the disquali- 
fications for registration which are pre- 
scribed by Section 16 of the 1950 Act 
and which alone are relevant to the 
definition of the word ‘elector’ occur- 
ring in Section 2(1) (e) of the Act. He 
further said that the entire scheme of 
the 1950 Act is that entries made in an 
electoral roll of a constituency can be 
challenged only in accordance with the 
machinery provided by it and not in 
any other forum unless some question 
of violation of the provisions of the 
Constitution is involved. The Court, 
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therefore, held that the question whe- 
ther Jatti was ordinarily resident in 
Jamkhandi constituency during the 
material period and was entitled to be 
registered in the electoral roll of that 
constituency could not be the subject 
of an enquiry except in accordance 
with the provisions of the 1950 Act 
and that only on the non-compliance 
with the provisions of the Constitution 
or of the 1951 Act or of any rules or 
orders made under that Act could the 
High Court declare the election of the 
returned candidate to be void under 
clause (1) (d) Giv) of Section 100 of the 
1951 Act. The attenticn of the Court 
was not drawn to the decision in AIR 
1970 SC 314 where it was held that 
non-compliance with the provisions of 
Section 23 (3) of the 1950 Act would 
result in improper reception, refusal, 
rejection of vote which is void and 
would, therefore, be ground for avoid- 
. ing the election under Section 100 (1) 
(d) (iii) of the 1951 Act. 


21. In Wopansao v. N. L. Odyuo 
AIR 1971 SC 2123 this Court after re- 
ferring to the decision in AIR 1970 
SC 314 held that lack of power of tne 
electoral registration officer to regis- 
ter or not to register persons as voters 
resulting from violation of the manda- 
tory provisions of the relevant statutes 
might lead to improper reception, re- 
fusal or rejection of a vote and would, 
therefore, be a ground for avoiding 
the election under Section 100 (1) {d) 
(iii) of the 1951 Act. 


22. Mr. Raju, respondert No. 1 
submitted that the right of a citizen 
who fulfils the requirement of law as 
to age and who is not subject to any 
disqualificaticns as provided by law 
passed by Parliament to be registered 
as a voter, is a constitutional right 
granted by Article 326 andthe remedy 
to eniorce the right in a civi. court 
cannot be taken away by Parliament 
by law and therefore Section 30 of the 
1950 Act is ultra vires the Constitution. 
He also said that if the decision of the 
registering officer regarding ordinary 
residence in a Constituency were to be 
final on the question of the entitlement 
of a citizen to be entered in the electo- 
ral roll and if he is to have no recourse 
to a civil court in case the officer de- 
cides the question wrongly, the rule 
of law which is a fundamental postu- 
late of our democratic polity would 
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be seriously impaired and, therefore, 
implied ouster of the jurisdiction of the 
Court trying an election petition to go 
into the question cannot be inferred. 

23. We are not concerned in 
this case with the constitutional vali- 
dity of Section 30 of the 1950 Act, for 
the reason that no citizen has sought. 
to enforce his constitutional right of 
being registered as a voter in a court 
and has been denied it. It is a wise 
tradition with court not to adjudicate! 
a constitutional question unless it is}! 
absolutely necessary to the disposal of! 
the case in hand. 

“Supremacy of law demands that 
there shall be an opportunity to have 
some court to decide whether an er- 
roneous rule of law was applied and. 
whether the proceedings in which facts. 
were adjudicated were conducted re- 
gularly.” This remark was made in 
St. Joseph Stock Yards Co. v. United 
States, (1935) 298 US 38 by Justice 
Brandeis in his dissenting opinion. In 
that case a public utility was challeng- 
ing a rate order as confiscatory. “It is 
entirely clear that the remark is not 
the law with respect to some adminis- 
trative action. The remark may be the 
law with respect to some administra- 
tive action, but if so, that action is not 
clearly identifiable.”’* But the question 
still remains whether the Brandeis re- 
mark has validity for some types of 
administrative action, and if so, 
what types. On this question the 
opinions are singularly unhelpful. 
One may surmise that the Bran- 
deis remark has validity in the con- 
text in which it was uttered — a pub- 
lic utility rate case in which confisca- 
tion was claimed.** Article 327 gives 
full power to Parliament subject to! 
the provisions of the Constitution to' 
make laws with respect to all matters: 
relating to or in connection with elec- 
tions including the preparation of elec- 
toral rolls. It was, therefore, open to} 
Parliament to prescribe the mode of 
the preparation of the electoral roll! 
and say that it is not liable to be chal- 
lenged except in the manner provided. 
Parliament was, therefore, competent, 
subject to the provisions of the Consti-| 


*See Kenneth Clup-Davis, ‘Adminis- 


trative Law Treatise” Vol. 4, p. 98. 
*See Kenneth Clup-Davis, “Ad- 
ministrative Law Treatise,’ Vol. 4, 


p. 102. 
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tution, to exclude the jurisdiction decision give himself jurisdiction to 
of the civil court or the tribu- enter his name in the electoral roll, 
nal trying an election petition to revives all the casuistic difficulties 
go into the question whether the name spawned by the doctrine of jurisdic- 


of any person has been entered therein 
illegally. The right to stand for election 
lis a statutory right and the statute can 
therefore regulate the manner in 
which the right has to be enforced or 
the remedy for enforcing it. We think 
that the 1950 Act provides a complete 
code so far as the preparation and 
maintenance of electoral rolls are con- 
cerned. The Act enacts a complete 
machinery to enquire into claims and 
objections as regards registration as 
voter and for appeals from the deci- 
sion of the registering officer (see Sec- 
tions 21 to 24 of the 1950 Act both in- 
clusive). Elaborate rules have also 
been made for inquiry into claims to 
be registered as voters and for consi- 
dering and disposing of objections 
thereto (see rules 12 to 24 ofthe Regis- 
tration of Electoral Rules). The defini- 
tion of the word ‘elector’ in Section 2 
(1) (e) of the 1951 Act would indicate 
that a person whose name is actually 
entered in the electoral roll for the 
time being and who is not subject to 
any of the disqualifications in S. 16 
would be an elector. Any person who 
is a citizen of India and who has at- 
tained the age as prescribed by law, 
subject to the minimum as provided in 
Article 326, is entitled to be registered 
as a voter in the roll of electors. This 
is the positive way of expressing eli- 
gibility for registration as a voter. He 
should not also be subject to any of 
the disquélifications prescribed by 
Parliament by law on the grounds 
mentioned in the article. The Parlia- 
ment has prescribed in Section 16 of 
the 1950 Act the disqualifications. 

24. The question whether a 
person whose name is entered in the 
electoral roll is qualified under the 
Constitution and whether he suffers 
from any of the disqualifications speci- 
fied in Section 16 can always be gone 
into by the Court trying an election 
petition. The electoral roll is never 
conclusive or final in respect of these 
matters (see the decision in AIR 1971 
SC 1348). The argument that the ques- 
tion whether a person is ordinarily 
resident in a constituency for the pur- 
pose of registering him as a voter is a 
jurisdictional fact, and therefore the 
registering officer cannet by a wrong 


tional fact and the practical difficulty 
of formulating a test to distinguish 
jurisdictional fact from other facts. 
See in this connection the concurring 
judgment of Justice Frankfurter in 
William Murray Estep v. U.S.A. (1945} 
327 US 114 at p. 142 and the dissent- 
ing judgment of Brandeis, J. in Letus 
N. Crowell v. Charles Benson, (1931) 
285 US 22. The basis for identifying 
jurisdictional facts has never been 
clarified. And, reflection on many of 
the reported decisions dealing with 
the subject will only serve to induce 
afeeling of desperation. We infer an 
intention to withhold judicial review 
in the situation with which we are con- 
cerned as we think that the Parlia- 
ment was acting upon the conviction 
that it was dealing with matters which 
were fully lodged in the exclusive 
jurisdiction of the registering officers 
and the appellate authorities. 


25. As already stated, the 
prayer in the election petition was to 
declare the election ofthe respondents. 
4 and 5 void in the election petition. 
under Section 100 (1) (a) for the 
reason that these respondents were not: 
qualified, or, disqualified to be chosen 
to fill the seat under the Constitution 
or the 1951 Act. There was no case 
for respondent No. 1 that these res- 
pondents suffered from any of the 
disqualifications mentioned in S. 16. 
Nor was there any ground taken ip 
the election petition that they had not 
the positive qualifications as required 
by the Constitution or the Acts. 


26. The only question is whe- 
ther the ground taken in the election 
petition that since -these respondents 
were not ordinarily resident in any of 
the Parliamentary constituencies of 
Gujarat, they had not fulfilled one 
of the conditions necessary to be satis- 
fied for registration in the electoral 
roll, can be gone into by the High 
Court in trying an election petition. 


27. We think that neither the 
decision of this Court in AIR 1970 SC 
314 which took the view that viola- 
tion of Section 23 (3) of the 1950 Act 
in entering or deleting the names of 
persons in the electoral rolls after the 
last date for making nomination relates 
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to lack of power, nor tke decision 
in AIR 1971 SC 2123 which also 
suggests that where there was lack 
Of power, the question can be 
gone into by the court trying an elec- 
tion petition, can, by analogy, be ex- 
tended to an entry in the electoral roll 
on the basis of a wrong adjudication 
of the question of ordinary residence. 
Though the dividing line between lack 
of jurisdiction or power and erroneous 
exercise of it has become thin with the 
decision of the House of Lords in the 
Anisminic Case, (1967) 3 W. L. R. 382, 
we do not think that the distinction 
between the two has been completely 
wiped out. We are aware of the diffi- 
culty in formulating an exhaustive 
rule to tell when there is lack of 
power and when there is an erroneous 
exercise of it. The difficulty has arisen 
because the word “jurisdiction” is 
an expression which is used in a 
variety of senses and takes its colour 
from its context, (see Per Diplock, J. 
at p. 394 in the Anisminic Case). 
Whereas the ‘pure’ theory of jurisdic- 
tion would reduce jurisdictional con- 
trol to a vanishing point, the adop- 
tion of a narrower meaning might 
result in a more useful legal concept 
even though the formal structure of 
law may lose something of its logical 
symmetry. “At bottom the problem 
of defining the concept of jurisdiction 
for purpose of judicial review has 
been one of public policy rather than 
one of logic”* And viewed from the 
aspect of public policy as reflected 
in the provisions of the 1950 and 1951 
Acts, we do not think that a wrong 
decision on a question of ordinary 
residence for the purpose of entering 
la persons name in the electoral roll 
should be treated as a jurisdictional 
‘error which can be judicially review- 
ed either in a civil court or before an 
election tribunal. 


28. And concerned as we are 
in this case only with the question 
whether the High Court trying an 
election petition has jurisdiction to try 
and decide whether these respondents 
were ordinarily resident in the respec- 
tive parliamentary constituency in 
Gujarat, we should think the matter is 
concluded by the decision of this Court 
in Jatti’s case, AIR 1971 SC 1348. 


*S. A. Smith, “Judicial Review of Ad- 
ministrative Action”, 2nd Edn., p. 98. 
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29. The requirement of ordi- 
nary residence as a condition for regis- 
tration in the electoral rolls is one 
created by Parliament by S. 19 of the 
1950 Act, and as we said, we see no 
reason why Parliament should have 
no power to entrust to an authority 
other than a court or a tribunal try- 
ing an election petition the exclusive 
power to decide the matter finally. 
We have already referred to the ob- 
servation of this Court in Kabul Singh’s 
case, AIR 1970 SC 340 that Ss. 14 to 24 
of the 1950 Act are integrated provi- 
sions which form a complete code in 
the matter of preparation and main- 
tenance of electoral rolls. Section 30 
of that Act makes it clear that civil; 
courts have no power to adjudicate the: 
question. In these circumstances we 
do not think that it would be incon-| 
gruous to infer an implied ouster of! 
the jurisdiction of the court trying ani 
election petition to go into the ques-! 
tion. Thatinference isstrengthened by: 
the fact that under Section 100 (1) (d); 
(iv) of the 1951 Act the result of the! 
election must have been materially: 
affected by non-compliance with the 
provisions of the Constitution or of! 
that Act or of the rules, orders made 
under that Act in order that High 
Court may declare an election to oe 
void. Non-compliance with the provi- 
sions of Section 19 of the 1950 Act! 
cannot furnish a ground for declaring 
an election void under that clause. 


30. We, therefore, return to 
the question whether these respon- 
dents were not qualified or were dis- 
qualified to be chosen to fill the seat 
under the Constitution or the 1950 Act 
or the 1951 Act. As we said, there 
was no allegation that they were dis- 
qualified under Section 16 of the 1950 
Act. Nor was there any ground taken 
that they were not qualified in the 
sense of their being not citizens or 
under the age as required. As their 
names were entered in the electoral 
roll and as they did not suffer from 
any of the disqualifications mentioned 
in Section 16 of the 1950 Act, they 
were electors within the definition of 
the term in Section 2°(1) (e) of the 
1951 Act. They were, therefore, quali- 
fied to be chosen as candidates under 
S. 3 of the 1951 Act. 


31. We think that the inten- 
tion of the Parliament to oust the 
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jurisdiction of the court trying an 
election petition to go into the ques~ 
tion whether a person is ordinarily 
resident in the constituency in the 
electoral roll of which his name is 
.entered is manifest from the scheme of 
the 1950 and the 1951 Acts. It would 
defeat the object of the 1950 Act if 
the question whether a person was 
ordinarily resident in a constituency 
were to be tried afresh in a court or 
tribunal, trying an election petition. 
32. We reverse the finding of 
the High Court on issue No. 5 and 
allow the appeal to that extent and. 
dismiss it in other respects. In the 
circumstances we make no order as 
fo costs. 
Appeal partly allowed. 
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The Judgment of the Court was 
delivered by 


BEG, J.: This is a defendant’s ap- 
peal, on a certification of the case, 
under Article 133 (1) (a) and (c) of the 
Se TE granted by the Delhi 

g 


2. The plaintiff-respondent had 
sued for a declaration that the annual 
rent of Rs. 365/- payable on a piece 
of Iand situated in Basti Ara Kashan, 
Paharganj, New Delhi, leased to him 
from 1-4-31 for a period of 90 years 
on behalf of the Secretary of State for 
India could not be enhanced during the 
subsistence of the lease for the grant 
of which he had paid a premium of 
Rs. 18,054/-. The plot of land leased 
was entrusted for management on þe- 
half of the Government of India to 
the Delhi Improvement Trust, and, 
thereafter, after the abolition of the 
Delhi Improvement Trust in 1957, to 
the Delhi Development Authority 
under Section 60 of the Delhi Develop- 
ment Act of 1957. The plaintiff also 
claimed refund of Rs. 5,935.25 ps. 
which had been retrospectively de- 
manded and realised from him as ar- 
rears of enhanced rent from 1-1-52 to 
30-6-63 after issuing a warrant of ar- 
rest dated 2-6-64 against him. Fur- 
thermore, the plaintiff prayed for an 
injunction to restrain the appellant, 
acting on behalf of the lessor, from 
realising an annual rent in excess of 
Rs. 365/- for the duration of the lease 
claimed to be for 90 years. 


3. The defendant-appellant 


pleaded, inter alia, that the suit was ` 


barred by the provisions of S. 453 (b) 
(2) of the Delhi Development Act. 
Want of notice under Section 80 C.P.C., 

upon the Sion of India, a co-defen- 
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dant, was also pleaded. These questions 
were decided against the defendants 
' by a learned Judge of the Delhi High 
‘Court, who tried the case and dis- 
missed the suit on merits, as well as 
by the Division Bench which had al- 
lowed the plaintiffs appeal and 
decreed the suit on merits. Ques- 
tions deciced against the defendanis 
at both stages in the Delhi High Court 
are not before us for decision. The 


` only question argued before us was 


whether the interpretation of the lease 
deed (Ex. P2), dated 17-9-31, between 
the Secretary of State for India and the 
appellant, by the learned Judge who 
tried the case and held that rent could 
be enhanced within the period of $0 
years, was correct, or the interpreta- 
tion adopted by the Division Bench, 
which allowed plaintiffs appeal after 
holding that the enhancement clause 
could only operate upon the grant of 
a fresh lease, after the expiry of the 
first period of 90 years under the lease, 
was correct. 


4. We think that the most 
significant feature of the case is that 
the assertion, in paragraph 1 of the 
plaint, that the lease commencing on 
1-4-31 was for the term of 90 years, 
is admitted to be correct in paragraph 
1 of the replies on merits in the writ- 
ten statement on behalf of both the 
defendants, namely, the Union of 
-India and the Delhi Development Au- 
thority. It was, however, not admit- 
ted by the defendants that the yearly 
ground rent of Rs, 365/- could not be 
enhanced within a period of 90 years. 
Paragraph 4 of the joint written state- 
ment of the defendants shows that the 
real dispute between the parties was 
whether the deed dated 17-9-31, under 
which the lease commenced from 1-4- 
31, provided for an enhancement of 
the rent within the period of 90 years 
by reason of covenants numbered 9 
and 10 of the lease deed, or, the power 
of enhancement was to be exercised 
only on the grant of a fresh Tease after 
the determination of the initial period 
of 90 years. In paragraph 12 of the 
plaint, the plaintiff asserted: 


“12. That according to the terms 
of the Lease dated 17th September, 
1931 the land has been leased to the 
- plaintiff for a term of 90 years at the 
rate of rent of Rs. 365/- per year. The 
rent during the said term of the Tease 


cannot be enhanced and has not in 
fact been enhanced by defendant No. 1 
or defendant No. 2.” 


The Reply in the written statement in 
paragraph 12 on merits was: 


“12. That para 12 of the amended 
plaint is not admitted as stated. The 
lease dated 17th September, 1931, was 
grented to the plaintiff for a total 
period of 90 years at the rate of ground 
rent of Rs. 365/- per annum, subject 
to the renewal of the lease and at en- 
hanced rate as provided under terms 
of the lease.” 


5. The difficulty in which the 
defendants were placed, possibly due 
to a defective drafting of the lease 
deed which failed to bring out what- 
ever may have been the real intention, 
was that they could not get out of the 
categorical statement in the lease deed 
of 17-9-31 that it was for a total period 
of 90 years at Rs. 365/- per annum. 
Hence, the defendants admitted this to 
be correct. But, immediately thereafter, 
the defendants were faced with the 
problem that a natural interpretation 
of covenant 9 of the lease deed, deal- 
ing with both with the enhancement 
and renewal of the lease, laid down 
that the renewal was to take place 
only “at the end of the term hereby 
granted” (ie. 90 years), and covenant 
10 made it clear that the right of en- 
hancement could be exercised, as is 
naturally to be expected, only when 
the lease is renewed. Hence, to meet 
this difficulty, the defendants, immedi- 
ately after admitting that the lease 
was for a period of 90 years, asserted, 
in paragraph 12 of replies on merits 
in the written statement, that it was 
“subject to renewal of the lease at 
the enhanced rate as provided under 
the lease”. In other words, the “re~ 
newals” were also covered by the ini- 
tial period of ninety years; but, this 
makes no sense according to law as 
explained by us below. 


6. It is also clear that the issues 
framed did not indicate that the de- 
fendants’ case anywhere was that the 
initial lease was for a period less than 
90 years. In fact, there could be no 
issue on that point because the defen- 
dants had admitted the plaintiffs state- 
ment to be correct that the lease was 
for a period of 90 years. Therefore, 
the issues framed on merits indicated 
that the dispute between the parties 
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was confined to the question whether 
the defendants could exercise a right 
of enhancement within the period of 
90 years. The relevant issue No. 5 was 
framed as follows: 


“Whether on the construction of 
paras 9 and 10 of the lease deed dated 
17-9-1931 the defendants are entitled 
to enhancement of rent as claimed by 
them and if so, whether any such en- 
hancement has been lawfully made by 
them?” 

T. Tf the plaintiff was'not en- 
titled initially to a lease of 90 years for 
the rent agreed upon but the rent was 
liable to be increased within that 
pericd, as appeared to be the real case 
of the defendants in the High Court, 
‘there was no question of grant of a 
fresh lease. A renewal of a lease is 
really the grant of a fresh lease. It is 
called a “renewal” simply because it 
postulates the existence of a prior lease 
which generally provides for renewals 
as of right. In all other respects, it 
is really a fresh lease. Thus, the initial 
term of a lease of ninety years could 
not co-exist with the renewals of that 
very lease within ninety years. Hence, 
the appellant’s learned counsel sug- 
gested that the initial period of the 
lease must be deemed to be 20 years. 
Tf the argument advanced by the ap- 
pellant is correct, the plaintiff-respon- 
dent would be merely a tenant “hold- 
ing over” after expiry of twenty years. 
But, that is not the defendants’ case in 
their written statement. Tf, as the 
words used.in covenant No. 9 clearly 
signify, enhancement of rent is made 


conditional upon grant of a fresh lease, - 


it could only take place on the expiry 
of the initial lease and not before that 
time. That could be either ninety 
years or twenty years but not both 
simultaneously. 


8. Tf the initial Iease was for 
a period of 20 years only subject to 
rights of renewal and liability to en- 
hancement of rent on a renewal, there 
was nothing to prevent the grantor 
from saying so in the lease deed. Again 
if the period of lease of 90 years on 
payment of an annual rent of Rupees 
365/- was subject to a periodic in- 
crease of rent within this initial period 
of 90 years the grantor could have 
easily said so and would have done it. 
We all know that, in such cases, a 
grantee has little choice if he wants to 
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obtain a lease. The terms and condi- 
tions are really laid down by the gran- 
tor, which is the Sovereign or the 
State in such cases, and these terms 
are generally of a uniform type. Ili 
the language adopted in granting the 
lease is defective, so as to fail to bring 
out the real intention of the grantor, 
whatever that intention may have 
been, the grantee cannot be made to 
suffer for the defect. 

9. Before actually dealing with 
the principles of construction involved, 
we will set out the relevant terms of 
the lease deed so as to indicate what 
the grantor did here. The operative 
part of the deed containing the words 
of demise reads as follows: 


“Now this indenture witnesseth 
that in consideration of the rent here- 
inafter reserved and of the covenants 
on the part of the said Lessee herein- 
after contained the said Lessor does 
hereby demise unto the said lessee 


all that plot of land containing by 
measurement 5444 square yards situa- 
ted at Ara Kashan, Paharganj, in the 
Municipality of Delhi which said plot 
of land is more particularly described 
in the schedule hereunder written and 
with the boundaries thereof has, for 
greater clearness, been delineated on 
the plan annexed to these presents and 
thereon coloured blue, together with 
all rights, easements and appurtenan- 
ces whatsoever to the said Lessee for 


the term of 90 years commencing from 


the ist day of April, 1931 rendering 
therefore during the said term the 


yearly rent of Rs. 365/- only clear of 


all deductions, by equal half yearly | 
payments on the first day of January 
and first day of July at Rs. 182/8/- 
each at the Nazul Office of the Deputy 
Commissioner of Delhi or of such offi- 
cer as may from time to time be ap- 
pointed by the Local Government in 
this behalf. The first of such payments 
to be made on the first day of July 
next.” 


10. Thereafter, begins a fresh 
paragraph with the words “Subject 
always to the exceptions, reservations 
and conditions and covenants herein- 
after contained”. These covenants con- 
tain the obligation of the lessee to pay 
Rs. 18,154/~ in 4 instalments on or be- 
fore 30-9-32, a provision for forfeiture 
of the lease on a breach of the condi- 
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tion relating to payment of premium, 
the right of the lessor to recover the 
outstanding amount as arrears of land 
revenue, the reservation of mineral 
rights by the lessor, an undertaking 
by the lessee to pay “during the said 
term” all rates, taxes, charges and as- 
sessments of every description “which 
are now or may at any time hereafter 
during the said term be assessed...... pa 
in respect thereof”, the other duties of 
the lessee during the subsistence of 
the lease, the obligations of the lessee 
to deliver the land on “the determina- 
tion of the said term”, and, if the land 
is required for a public purpose 
“during the period of the lease”, to ac- 
cept compensation only for the build~ 
ings on the value of which the deci- 
sion of the Deputy Commissioner of 
Delhi was to be final and conclusive. 
11. After detailing the condi- 
tions, mentioned above, applicable for 
the duration of the lease, to which re- 
ferences are repeatedly made, follow 
the controversial conditions or cove- 
nants 9 and 10 which read as follows: 
“9, The Lessor will at the request 
and cost of the Lessee at the end of 
the term hereby granted and so on 
from time to time thereafter at the 
end of each such successive further 
term of years as shall be granted, exe~ 


cute to the Lessee a new lease of the 
premises hereby demised by way of 
renewal for a further term as follows: 


(a) At the first renewal ... Twenty 


years. 
(b) At the second renewal ... Twenty 
years. 
(c) At the third renewal ... Thirty 


years. 

Provided always that each such 
renewed term of years as shall be 
granted shall not with the original 
term of the years and any previous 
renewals exceed in the aggregate the 
period of ninety years.” 

*10. The rent of the said premises 
hereby demised is hereby expressly 
made subject to enhancement on the 
second renewal shall not exceed one 
hundred per cent. of that reserved at 
the first renewal. Leases renewed for 
the third period provided for in the 
last preceding clause may be granted 
at the then prevailing market rate of 
rents for building land in the vicinity.” 


A.I R, 


— 12, The appellant's contention 
is that the proviso to covenant No. 9 
makes the enhancement clause opera- 
tive within the admitted period of the 
lease of 90 years because the “original 
term” mentioned there not only stands 
for the initial 90 years but also in- 
cludes the periods of renewals within 
it. It is pointed out that the total 
period cannot exceed 90 years. This 
means that the “original term” is to 
be equated with the total period for 
which the initial lease and the renew- 
ed leases could be granted. The lan- 
guage, if interpreted in this way, 
ates to patent absurdities mentioned: 
above. 


13. The plaintiff contends that 
the appellant’s construction of the 
proviso would completely nullify the 
most essential part of the lease con- 
tained in the words of demise for a 
period of 90 years at a yearly rent of 
Rs. 365/-. It was emphasized that the 
right ofthe lesseeto a renewal accrues 
only “at the end of the term hereby 
granted”, and that the right to en- 
hanced rent was to be a condition in 
the renewed or fresh lease “there- 
after”. The period of demise is repea- 
tedly referred to throughout the deed, 
and, as already pointed out, is actually 
admitted by the defendants to be 90 
years. Hence, it is contended that the 
proviso to covenant No. 9 could not 
possibly be so interpreted as to destroy 
the effect of the demise itself and re- 
duce the initial lease from one for 90 
years to a lease for 20 years only ini- 
tially. This seems to us to be the 
more reasonable view. 


14, The learned counsel for 
the appellant has contended: that the 
words of demise in the earlier part of 
the deed are made expressly subject to 
the reservations, conditions and cove- 
nants in the subsequent parts; that, 
covenant No. 9 does not destroy the 
character of the demise but only quali- 
fies it by subjecting it to Hability for 
enhancement; that, repeated references 
to the “term hereby granted” must be 
read in the context of the whole deed; 
that, there are no words indicating 
that the lease is not terminable before 
90 years, or, in other words, not re- 
newable after 20 years; that, the word 
“with” in the proviso to covenant 9 has 
been wrongly interpreted by the Divi- 
sion Bench to mean “placed side by 
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side” instead of signifying an aggrega- 
tion as it ordinarily does; that, the 
words “hereby granted” used in the 
lease cannot be equated with “herein- 
before granted”; that, a document (Ex. 
P4) dated 27-5-55 containing an agree~ 
ment between the Delhi Improvement 
Trust and the plaintiff merely relates 
to development and betterment char- 
ges which have nothing to do with the 
initial lease so that it should not have 
been used by the Division Bench to 
interpret the terms of the lease; that, 
in view of the terms of the lease, taken 
as a whole, it would be incorrect to 
say that the appellant’s interpretation 
involves that the plaintiff becomes a 
tenant holding over after the first 20 
years. The last mentioned argument 
conflicts with the earlier argument 
that the lease is renewable after 20 
years, Reliance was also placed on a 
judgment of a learned Judge of the 
Delhi High Court interpreting a simi- 


lar lease in the same manner as the. 


lease before us was interpreted by the 
learned Judge who tried the plaintiff's 
suit. 

15. After having considered all 
the argument advanced on behalf of 
the defendant appellant, we are quite 
unconvinced that covenant 9 could 
apply before the termination of the 
initial period of 90 years. It is by 
reading the lease deed as a whole that 
we find it impossible to concur with a 
view based upon the decisive effect to 
be given to a few words in the proviso 
to covenant 9 torn away from the con- 
text of the deed read as a whole. We 
think that covenant No. 9 operates 
only at the end of the term of 90 years 
because it says so. 


16. The problem of interpret- 
ing the proviso was sought to be 
solved by the Division Bench largely 
by giving the word “with”, used in 
it, one of its several meanings given 
in the Webster’s 3rd New International 
Dictionary. This was: “alongside of.” 
We do not think that this meaning 
helps the respondent more than the 
ordinary meaning suggested by the ap- 
pellant which is also given there. It 
is: “inclusive of.” Other meanings, pos- 
sibly more helpful to the respondent, 
are: “(1) (a) in opposition to or 
against;” "(b) away from, so as to be 
separated or detached from.” We are 
unable to say in what exact sense the 


‘exceed ninety years. 


word “with” was really used in the pro~ 
viso. Itis used to contrast and compare 
or oppose, by placing side by side, as 
well as to add up or include what is 
indicated as so placed. In either case, 
if the “original term’? were really to 
stand for the period of ninety years, 
the aggregation would carry us beyond 
ninety years and make the limitation 
to that period appear quite absurd. So, 
the meaning of “with” suggested by 
the appellant is also quite unhelpful. 


17. The meaning of the word 
“with” is generally gathered from the 
context and has to be considered in 
conjunction with words which precede 
and those which follow it. It is the 
exact meaning of the words “original 
term,” as used in the proviso, which is 
far more important. It is not unlikely 
that the draftsman, due to an imper- 
fect knowledge of a foreign language, 
which English is for us, used the ex- 
pression in some special sense of his 
own. Its meaning could not, as pointed 
out above, be the initial term of ninety 
years, because, if that is added on to 
the periods of renewal of leases the 
total must obviously and necessarily 
Hence, we are 
compelled to resort to guesswork to 
make some sense out of the expression 
“original term” as used in the proviso. 
Itmay bethatthe draftsman described 
the period of the first renewal as the 
“original term.” Or, perhaps he used 
it +o describe the actual period of a 
renewal as contrasted with subsequent 
or previous renewals. It is quite natural. 
to restrict this expression used in the 
context of renewals to a term of a 
renewal. This would be a logical course 
to adopt as the whole of covenant 9 
deals with renewal of leases. In any 
case, this is the only way in which we 
can make the proviso intelligible, and, 
therefore, unless the expression is dis- 
carded as incomprehensible or mean- 
ingless in the context, we have to read 
it in that sense. 


18. The difficulty in tearing 
the few words in the proviso away 
from the context of the rest of the 
covenant as well as from all other 
parts of the deed is that it would, if 
that were done. override not merely the 
words of demise, giving the duration 
of the initial lease as 90 years, but 
would also conflict with the contents 
of covenant 9 itself. As we have said 
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earlier, this covenant clearly says that 
it will operate only at the end of the 
first 90 years. If, according to covenant 
No. 9 itself, the provisions relating to 
the renewal of the lease and enhance- 
ment of rent are to come into effect 
only at the end of ninety years’ grant, 
how can we shorten it, without ignor- 
ing the most essential parts of the 
lease, and give effect to some merely 
presumed or guessed intention in such 
way as to override the plain meaning 
of the language used? Nothing in the 
proviso ta covenant 9 could reasonably 
be used to destroy the meaning of the 
unambiguous opening words of the 
covenant showing that the whole co- 
venant is meant to operate only “at 
the end cf the term hereby granted” 
(i. e. after 90 years). 

19. Both sides have relied upon 
certain passages in Odgers’ “Construc- 
tion of Deeds and Statutes” (5th ed. 
1967). There (at pages 28-29), the First 
General Rule of Interpretation formu- 
lated is: “The meaning of the document 
or of a particular part of it is therefore 
to be sought for in the document 
itself.” That is, undoubtedly, the pri- 
mary rule of construction te which 
Sections 90 to 94 of the Indian Evi- 
dence Act give statutory recognition 
and effect, with certain exceptions con- 
tained in Sections 95 to 98 of the Act. 
Of course, “the document” means “the 


document” read as a whole and not 
piecemeal. 
20. The rule stated above fol- 


lows logically from the Literal Rule 
of Construction which, unless its appli- 
cation produces absurd results, must 
be resorted to first. This is clear from 
the following passages cited in Odgers’ 
short book under the First Rule of In- 
terpretation set out above: 

Lord Wensleydale, in Monypenny 
v. Monypenny (1861) 9 HLC 114 at p. 
146 said: 

“the question is not what the par- 
ties to a deed may have intended to do 
by entering into that deed, but what 
is the meaning of the words used in 
that deed: a most important distinction 
in all cases of construction and the dis- 
regard of which often leads to errone- 
ous conclusions.” 

Brett, LJ in Re Meredith, ex. P. 
Chick (1879) 11 Ch. D. 731 at p. 739 
observed: 


“I am disposed to follow the rule 
of construction which was laid down 


by Lord Denman and Baron Parke...... 
They said that in construing instru- 
ments you must have regard, not to 
the presumed intention of the parties, 
but to the meaning of the words which 
they have used.” 


21. Another rule which seems 
to us to be applicable here was thus 
stated by this Court in Radha Sunder 
Dutta v. Mohd. Jahadur Rahim. AIR 
1959 SC 24 at p. 29. 


“Now, it is a settled rule of inter- 
pretation that if there be admissible 
two constructions of a document, one 
of which will give effect to all the 
clauses therein while the other will 
render one or more of them nugatory, 
it is the former that should be adopted 
on the principle expressed in the 
maxim “ut res magis valeat quam 
pereat.” 


22. Assuming, however, that 
there is some conflict between an ear- 
lier part of the deed containing a de- 
mise of land clearly for a period of 90 
years on an annual rent of Rs. 365/-, 
and the proviso of covenant No. 9 
annexed to the demise, in a later part 
of the deed, which cannot be resolved 
without discarding or disregarding 
some word or words, the respondent’s 
counsel contended that the earlier 
words of demise, consistently supported 
by the contents of other parts of the 
deed, should prevail over the inconsis- 
tency found in the proviso to one of 
the conditions in the later part of the 
deed. He relied for this proposi- 
tion on: Sahebzada Mohd. Kamgarh 
Shah v. Jagdish Chandra Rao Dhabal 
Deb. (1960) 3 SCR 604 at p. 611 = 
(ATR 1960 SC 953); Ramkishore Lal v. 
Kamal Narain, (1963) Supp 2 SCR 417 
at p. 425 = (ATR 1963 SC 890); Forbes 
y. Git (1922) 1 AC 256 at p. 259. 


23. He also relied on Smt. Bina 
Das Gupta v. Sachindra Mohan Das 


Gupta, AIR 1968 SC 39 at p. 42 where 
the following statement of law in Savill 
Bros. Ltd. v. Bethell, (1902) 2 Ch. 523 
at pp. 537, 538), by Stirling L.J. was 
cited with approval by this Court: 


“It is a settled rule of construction 
that where there is a grant and an ex- 
ception out of it, the exception is to be 
taken as inserted for the benefit of the 
grantor and to be construed in favour 
of the grantee. If then the grant be 
clear, but the exception be so framed as 
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to ‘be bad for uncertainty, it appears to 
us that on this principle the grant is 
operative and the exception fails.” 

24. We think that the proviso 
to covenant No. 9 could be said to 
suffer from the vice of an uncertainty 
which can only be removed by ignor- 
ing the words creating this uncertainty. 
We think that, in such a case, the am- 
biguous words can be disregarded so 
that the terms of the earlier operative 
part of the demise, which are clear, 
must prevail. 


25. Learned Counsel for the 
respondent also relied on the following 
passage from Glynn v. Margetson & 
Co. 1893 AC 351 at p. 357 in the judg- 
ment of Lord Halsbury: 

“Looking at the whole of the ins- 
trument, and seeing that one must re- 
gard, for a reason which I will give in 
a moment, as its main purpose, one 
must reject words, indeed whole pro- 
visions, if they are inconsistent with 
what one assumes to be the main pur- 
pose of the contract.” 

26. If the ambiguity created by 
the words used in the proviso to the 
9th covenant can be resolved, assuming 
that two interpretations of it are rea- 
sonably possible, as it seems possible, 
the principle to apply would be that 
the interpretation favouring the grantee 
as against the grantor should be accep- 
ted. This was also one of the grounds 
for the decision of this Court in 
Kamgarh Shah’s case (1960) 3 SCR 604 
= (ATR 1960 SC 953) (supra). 

27. Learned counsel for the ap- 
pellant, however, contends that i 
principle itself is out of date and in- 
applicable in this country today. He 
submitted, at the same time, that the 
deed must be construed in favour of 
the appellant, representing the grantor, 
on grounds of public interest. No au- 
thority is cited to substantiate such a 
proposition. But, learned counsel relied, 
for this submission, on the British rule 
regulating grants by the Sovereign: a 
grant should be construed in favour 
of the Sovereign and against the sub- 
ject when it is susceptible of two 
meanings. 

28. We think that the argument 
that the rule that a grant, capable of 
two interpretations, should be constru- 
ed in favour of the grantee, is obsolete 
and that we should employ some test 
of public interest amounts to a plea 


that we should depart from established 
canons of construction of deeds con~ 
taining grants on grounds of public 
policy which has beer described as an 
“unruly horse.” It is more appropriate 
to address arguments based on public 
interest and public policy to a legisla- 
ture where such policies are given legal 
expression. Our task, as we conceive 
it in the present case, is merely to 
construe an agreement embodied in a 
lease, in which the lessor is the grantor, 
according to ordinary well-recognished 
rules of construction one of which is 
found stated in Smt. Bina Das Gupta’s 
case, ATR 1968 SC 39 (supra). 


29. We may also cite here Raja 
Rajendra Chand v. Mst. Sukhi, AIR 
1957 SC 286 where it was pointed out 
that the English rule that a granf 
should be construed most favourably 
to the Sovereign was subject to the 
exception that, in cases of grants made 
for valuable consideration, as is the 
position in the lease before us, the 
Sovereign’s honour must take prece- 
dence over the Sovereign’s profit. This 
Court said (at page 292) there: 

“Tt is, we think, well settled that 
the ordinary rule applicable to grants 
made by a subject does not apply to 
grants made by the Sovereign autho- 
rity; and grants made by the Sovereign 
are to be construed most favourably 
for the Sovereign. This general rule, 
however, is capable of important rela- 
xations in favour of the subject. It is 
necessary to refer here to such only 
of those relaxations as have a bearing 
on the construction of the document 
before us; thus, if the intention is 
obvious, a fair and liberal interpreta~ 
tion must be given to the grant to 
enable it to take effect; and the opera~ 
tive part, if plainly expressed, may 
take effect notwithstanding qualifica- 
tions in the recitals. In cases where the 
grant is for valuable consideration, it 
is construed in favour of the grantee, 
for the honour of the Sovereign; and 
where two constructions are possible, 
one valid and the other void, that 
which is valid ought to be preferred, 
for the honour of the Sovereign ought 
to be more regarded than the Sove- 
reign’s profit (see para 670 at p. 315 of 
Halsbury’s Laws of England, Vol. VII, 
Section 12, Simonds Edition).” 


30. We doubt whether a Tease 
granted by the Secretary of State for 
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India even before 1950 could be inter- 
preted today by relying upon any 
special rule of construction applicable 
to leases by or on behalf of the British 
Sovereign. Indian citizens are now 
governed by the Indian Constitution 
on matters relating to Sovereignty. It 
may be that a rule of construction 
traceable to the prerogatives of the 
Sovereign, in the feudal age, is no 
longer applicable in a Democratic Re- 
publican State, set up by our Constitu- 
tion, when. dealing with its citizens. 
There appears to be no just and equi- 
table ground why the State as the les- 
sor grantor, with all its resources and 
experienced draftsmen and legal advi- 
sers and enjoying a practically invin- 
cible bargaining position as against a 
citizen lessee grantee, should enjoy the 
benefit of some nebulous and unjust 
rule of construction so as to enable 
Courts to rewrite its defectively draft- 
ed deeds in its favour. We think that 
it is not the ordinary rule of construc- 
tion, applicable to grants capable of 
two constructions, which cculd be 
obsolete in this country today, but. it 
is the reversal of that rule in the case 
of the grant by the Sovereign — a 
feudal relic — which could more aptly 
be said to be inapplicable here today. 
And, as we have already pointed cut, 
even that feudal relic was subject to the 
exception that it could not stand in the 
way of even-handed’ justice where the 
Sovereign had received valuable consi- 
deration. The lease before us was for 
valuable consideration. 


31. Tt may be mentioned here 
that not only was consideration in the 
form of premium of Rs. 18.154/- re- 
ceived at the time of grant of the lease, 
but a further sum of.Rs. 10,888/- was 
paid by the lessee to the Delhi Impro- 
vement Trust under an agreement to 
which both President of India and the 
Improvement Trust were parties as 
lessors. As already mentioned earlier, 
this agreement (Ex. P-4), headed a ‘lease 
agreement,’ was, in fact, intended for 
the payment of development and bet- 
terment charges for building according 
to a plan sanctioned by the Improve- 
ment Trust. But, the document gives 
the history of the lease from 1931, and 
in paragraph 6 of the agreement, goes 
on to provide: l 

‘In spite of this agreement, the 
parties hereto shall have the same 
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rights as heretofore under the afore- 
el lease dated the 17th September, 


32. The plaintiffi-respondent 
had, in paragraph 4 of the plaint, laid 
the factual foundation for a plea of 
estoppel also against the defendants 
who had accepted consideration and an 
yearly rent at Rs. 365/- per annum 
without enhancement until after Ex, 
P-4 was executed in 1955. No mention 
of any liability to pay enhanced rent 
is found in the deed of 1955. It was 
only in June, 1962, that somebody in 
the appellant’s office seems to have 
suddenly thought of taking advantage 
of the ambiguous proviso on behalf of 
defendant-appellant so that an enhan- 
cement of annualrent from Rs. 365/- to 
Rs. 730/- with retrospective effect from 
1-4-51 was demanded. This amount 
was paid by the respondent under 
protest and after a warrant of arrest 
had been issued against him. As the 
plaintiff had not relied upon an estop- 
pel even though facts, which may give 
rise to it, were stated, that question 
need not be considered by us here. 


33. The learned counsel for the 
defendant-appellant had, however, con- 
tended thatthe agreement (Ex. P-4) of 
27-53-55 was wrongly used by the Divi- 
sion Bench of the Delhi High Court in 
interpreting the lease deed of 1931. We 
do not think that it had really so used 
it although it had considered the con- 
duct of the defendants in accepting 
rent on the basis that it was a 90 years 
lease on a rent of Rs. 365/- per year 
until after 1955, without mentioning a 
right of enhancement of rent in the 
deed of 1955 to be circumstances indi- 
cating that the defendants themselves 
had put an interpretation upon the 
original Jease which the Division 
Bench accepted as correct by finding 
out the meaning of the deed of 1931 
first. We have not found it necessary 
to rely upon anything in the agree- 
ment of 27-5-55 either for interpreting 
the terms of the lease of 17-9-31 or as 
an admission on any question or as 
providing a basis for an estoppel or as 
a circumstance supporting our view. 
As indicated above, we have reached 
our conclusion, quite apart from the 
contents of the subsequent agreement 
or the conduct of the parties, by inter- 
preting the lease deed of 17-9-31 o 
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its own language and terms. We 
think that, on the language of the lease 
itself, the interpretation adopted by us 
is the only one which could give effect 
and meaning to all its parts read as a 
whole. 


= 34. We, therefore, affirm the 
decision and decree of the Division 
Bench, and dismiss this appeal with 
costs, 


~~ 


$ 


Appeal dismissed. 
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Index Note: — (A) Criminal P. C. 
(1898) Sections 423 (1) (a) and 417 — 
Appeal from acquittal — Power of 
High Court to reverse order of acquit- 
tal — Matters for consideration. 


Brief Note-—(A) The High Court 
in appeal under ‘Section 417 has full 
power to review at large the evidence 
on which the order of acquittal was 
founded and to reach the conclusion 
that upon the evidence the order of 
acquittal should be reversed. No limi- 
tation should be placed upon that 
power unless it be found expressly 
stated in the Code; but in exercising 
that power and before reaching its 
conclusion upon fact, the High Court 
should give proper weight and consi- 
‘deration to such matters as (i) the 
views of the trial judge as to the 
credibility of the witnesses; (ii) the 
presumption of innocence in favour of 
:.the accused, a presumption certainly 
not weakened by the fact he has been 
acquitted at his trial; (iii) the right of 
the accused to the benefit of any doubt, 
- and (iv) the slowness of the appellate 
court in disturbing a finding of fact 
arrived at by a judge who had the 
advantage of seeing the witnesses. 
AIR 1973 SC 2443 Ref. (Para 13) 
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Bishan Singh v. State of Punjab 13 


_ The judgment off the Court was 
delivered by 

KHANNA, J:— This is an a appeal 
by special leave by Roop Singh (30), 
Paranjan Singh (42), Nirbhai Singh 
(22), Maghar Singh (56), Tara Singh 


` (80) and Naib Singh (25) against the 


judgment of the Punjab & Haryana 
High Court. The six appellants were 
tried along with Major Singh (14), 
Inder Singh (50) and Teja Singh (42) 
in the Courtof the Additional Sessions 
Judge Barnala on various charges in 
connection with an occurrence which 
resulted in the death of three persons, 
Mastan Singh (55), Amar Singh (55) 
and Mohinder Singh (26) and injuries 
to Bachan Singh (PW 9). Learned Ad- 
ditional Sessions Judge acquitted all 
the nine accused. On appeal by the 
State of Punjab, the High Court con- 
victed the six accused appellants under 
Section 302 read with Section 149 and 
S. 326 read with S. 149 Indian Penal 
Code and sentenced each of them to 
undergo imprisonment for life on the 
first count and rigorous imprisonment 
for a period ofthree years on the second 
count. Boththe sentences were ordered 
to run concurrently. The State appeal 
against the acquittal of Major Singh, 
Inder Singh and Teja Singh was dis- 
missed. 

2 The case for the prosecution 
is that there was a long standing en- 
mity between the party of the accused 
and that of the three deceased persons. 
In 1964 Kaka Singh, brother of Roop 
Singh accused, and Nagender 
father of Major Singh accused and 
brother of Inder Singh accused, were 
murdered. Twelve persons, including 
Atma Singh Sarpanch PW, Bachan 
Singh PW and Mohinder Singh deceas- 
ed were prosecuted in the case relating 
to the murder of Kaka Singh and 
Nagender Singh. Four accused in that 
case, including Atma Singh, Bachan 
Singh and Mohinder Singh were ac- 
quitted, while the remaining accused 
were convicted and sentenced to under- 
go imprisonment for life. Another cause 
of strained relations between the par- 
ties was that Hazura Singh, father of 
Paranjan Singh- accused, had been 
murdered about 12 or 13 years. ago, 


Singh, - 


2618 S. C. [Prs. 2-4] Roop Singh v. State of Punjab (<hanna J.) 


Nek Singh, Nachhattar Singh and Bikar 
Singh, sons of Amar Singh deceased, 
were convicted by the trial court in the 
case relating to the murder of Hazura 
Singh, but they were acquitted on 
appeal by the High Court. Security 
proceedings were also started by the 
police against the parties on account of 
their strained relations. 


3. Mastan Singh deceased, If is 
stated, had given his land on batai to 
Amar Singh deceased. The maize crop 
from the land was thrashed on Novem- 
ber 7, 1966 at the mill of one Dalip 
Singh at a short distance from the 
abadi of village Kangar to which the 
parties belonged. The thrashing work 
was complete by 3 P. M. At about 
5.30 p. m. on that day Amar Singh 
deceased and his son P. W. Gurmail 
Singh (16) as well as Mastan Singh 
deceased, his son Mohinder Singh de- 
ceased and nephew P. W. Bachan 
Singh (45} were present at the mills, 
as they were engaged at that time in 
removing the thrashed maize. While 
these persons were busy in weighing 
and tying the maize in bundles, the 
nine accused came there from the 
direction of the village abadi. Roop 
Singh, Inder Singh and Major Singh 
were armed with barchhas, while Teja 
Singh had a gun. The remaining ac- 
cused carried gandasas. Naib Singh, 
accused, it may be stated, is the son 
of Teja Singh. As soon as the accus- 
ed arrived there, Roop Singh shouted 
that the assailants of Kaka Singh and 
Nagender Singh would not be spared. 
Naib Singh then gave a gandasa blow 
on the head of Bachan Singh. The 
wrong side of the gandasa struck the 
head of Bachan Singh, whereafter 
another gandasa blow was given by 
Yara Singh accused on the left wrist 
of Bachan Singh. Naib Singh then 
aimed a gandasa blow at Bachan Singh 
and he was struck by the lathi portion 
of that gandasa. Mastan Singh deceas- 
ed then ran towards a well. Mastan 
Singh had hardly covered a distance of 
8 or 9 karams, when Teja Singh, who 
was holding a gun, came in front of 
Mastan Singh and asked him to stop. 
Mastan Singh took shelter behind the 
raised ‘wall of the well but he was 
given a barchha blow in the neck by 
Roop Singh. Naib Singh, Maghar Singh 
and Tara Singh then gave gandasa 
blows to Mastan Singh. After Mastan 
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Singh had fallen down, further inju» 
ries were caused to him by Roop Singh, 
Tara Singh, Maghar Singh and Naib 
Singh with their respective weapons. 
Mastan Singh died at the spot. Mohin- 
der Singh deceased tried to run to- 
wards village Dina but he was sur-~ 
rounded at a distance of about 18 
karams by. Nirbhai Singh, Paranjan 
Singh, Inder Singh and Major Singh. 
Mohinder Singh was given a gandasa 
blow on his head by Nirbhai Singh 
whereafter all the above mentioned 
four accused caused further injuries 
to Mohinder Singh with their respecs 
tive weapons. Mohinder Singh too died 
at the spot. After giving blows to 
Mastan Singh, Tara Singh, Roop Singh, 
Naib Singh and Maghar Singh ran 
after Amar Singh and surrounded him 
near the house of one Tara Singh re- 
fugee. Tara Singh and Maghar Singh 
gave gandasa blows on the head of 
Amar Singh. A barchha blow was 
given in the abdomen of Amar Singh 
by Roop Singh, while Naib Singh gave 
a gandasa blow on the neck of Amar 
Singh. Further injuries were caused 
to Amar Singh by these four accused 
and he too died at the spot. The oc-« 
currence, it is stated, was witnessed 
by Bahadur Singh (PW 3), Bachan 
Singh (PW 9), Gurmail Singh (PW 12) 
and Atma Singh Sarpanch (PW 15} 
All the nine accused then went in pur- 
suit of Atma Singh Sarpanch who ran 
inside the village abadi. Bachan Singh 
also ran to the house of Gajjan Singh, 
while Gurmail Singh ran to his own 
house. Atma Singh Sarpanch could 
not, however, be secured by the ac- 
cused. - i 
4. Accompanied by Gajjan 
Singh, Bachan Singh, according to the 
prosecution, went through a circuitous 
route to police station Dialpura, at a 
distance of two miles from the place 
of occurrence and lodged there report 
P. J. at 7 p.m. Bachan Singh was there- 
after sent to hospital at Bhagta, where 
is Injuries were examined by Dr. 
Surjit Singh at 10.40 pm. Bhagta is 
at a distance of 7 or 8 miles from the 
police station. After report about the 
present occurrence had been lodged af 
the police station, Sub Inspector Jag- 
jit Singh Jeft the police station and 
arrived at the place of occurrence af 
about 8.15 p.m. The Sub-Inspector 
found the three dead bodies Iying 
there without being guarded by any 
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one. As it was late in the night, the 
Sub Inspector could not prepare in- 
quest reports relating to the dead 
bodies, On the following morning, the 
Sub Inspector prepared inquest re- 
ports. Blood-stained earth was taken 
into possession from the places where 
the dead bodies were lying. Post-mor- 
tem examination on the dead bodies 
was performed by Dr. Tejinder Singh 
at Mandi Phul at a distance of 14 miles 
from the place of occurrence on No- 
vember 9, 1966. The nine accused were 
thereafter arrested and the weapons of 
offence were recovered from them. 


5. At the trial Bahadur Singh 
(PW 3), Bachan Singh (PW 9), Gur- 
mail Singh (PW 12) and Atma Singh 
(PW 15) gave eye witness account of 
the occurrence and supported the pro- 
secution case. The accused, in their 
statements under Sec. 342, Code of 
Criminal Procedure, denied the prose- 
cution allegations about their having 
participated in the present occurrence. 
According to the accused, they had 
been falsely involved in this case due 
fo enmity. 


6. The trial court did not ac- 
cept the evidence of the eye witnesses. 
The evidence about the recovery of 
the weapons of offence was alsonot ac- 
cepted. The trial court was further of 
the view that the injuries which were 
found on the person of Bachan Singh 
PW were not received during the 
course of the present occurrence. There 
was also delay, in the opinion of the 
trial court, in lodging the first infor- 
mation report with the police. 


4. The High Court in appeal, 
on consideration of the evidence, found 
that the testimony of Bachan Singh 
and Gurmail Singh was natural and 
probable. The High Court did not 
place reliance upon the evidence of 
Bahadur Singh and Atma Singh as, in 
the opinion of the High Court, the 
reason given by these witnesses for 
their presence at the scene of occurrence 
was not convincing. As regards the in- 
furies on the person of Bachan Singh, 
the High Court was of the view that 
they were received by him during the 
course of the present occurrence. The 
High Court agreed with the trial court 
that there was delay in lodging the 
first information report, but that cir- 
cumstance, in the opinion of the High 
Court, was not sufficient to discard 
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the evidence of Bachan Singh and 
Gurmail Singh. The case against Teja 
Singh, Inder Singh and Major Singh 
in the opinion of the High Court, was 
not free from doubt. The High Court 
in this context observed that Teja 
Singh, though armed with a gun had not 
used it. Regarding Inder Singh and 
Major Singh who were alleged to be 
armed with barchhas, the High Court 
observed that only one stab wound had 
been found on the bodies of the three 
deceased persons and the same was 
attributed to Roop Singh. Tn the result, 
the six appellants were convicted and 
sentenced as above. 


8. In appeal before us Mr, 
Nuruddin on behalf of the appellants 
has argued that the trial court on con- 
sideration of the evidence had come to 
the conclusion that the same was not 
reliable. The High Court, it is sub- 
mitted, should not have, in the circum- 
Stances, interfered with the judgment 
of acquittal of the trial court. As 
against that, Mr. Sharma on behalf of 
the State has contended that there was 
no cogent ground for the trial court 
to reject the evidence of Bachan Singh 
and Gurmail Singh. The High Court, 
according to the learned counsel, ac- 
cepted the evidence of those two wit- 
nesses and interfered with the judg- 
ment of acquittal for substantial 
reasons. 

9. It has not been disputed be- 
fore us that a number of injuries were 
caused to Mastan Singh, Amar Singh 
and Mohinder Singh deceased during 
the course of the occurrence as a result 
of which they died. Dr. Tejinder Singh, 
who performed post-mortem examina- 
tion on the three dead bodies, found 
nine incised wounds and 14 abrasions 
on the body of Mohinder Singh deceas- 
ed. There was also a post-mortem 
wound on the body due probably to 
eating by some animal. Two of the 
incised wounds, one of which was on 
the lower part of the neck and had 
resulted in the cutting of the muscles, 
oesophagus and trachea, and the other 
on the right side ofthe abdomen, were 
individually sufficient to cause death. 
Mastan Singh had five incised wounds, 
four contusions and five abrasions. 
One of the incised wounds, which was 
on the right side of the neck and had 
resulted in the cutting of the third 
vertebra and the main vessels of the 
right side of the neck, was individual- 
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ly sufficient to cause death in_ the 
ordinary course of nature. Amar Singh 
had five incised wounds, one stab 
wound, two lacerated wounds, one 
contused wound, three abrasions and 
an injury which had resulted in frac- 
ture of the left radius and ulna. Two 
of the injuries of Amar Singh, name- 
ly, an incised wound which had result- 
ed in the cutting of the skull bones 
completely on the back side of the 
head, and a stab wound with lacerated 
. margins on the right side of the abdo- 
men, were individually sufficient to 
cause death in the ordinary course of 
nature. Omentum under the stab wound 
in the abdomen had also a wound mea- 
suring 1/2” x 1/8” x 1/4". 


10. The nature of the injuries 
which were found on the bodies 
of the three deceased persons lea- 
ves no doubt that the assailants in- 
tended to cause their death. According 
to the case of the prosecution, the in- 
juries to the three deceased persons 
which resulted in their death had been 
caused by the appellants. The appel- 
lants are further stated to have caused 
injuries to Bachan Singh PW. The ap- 
pellants have denied these allegations. 
The High Court in holding the prose- 
cution allegations in this respect to be 
well founded has relied upon the evi- 
dence of Bachan Singh (PW 9) and 
Gurmail Singh (PW 12). The High 
Court disagreed with the learned Ad- 
ditional Sessions Judge who was of the 
view that the above mentioned two 
witnesses were not present at the 
scene of occurrence. There were, in 
our opinion, good and weighty reasons 
for the High Court to accept the evi- 
dence of Bachan Singh and Gurmail 
Singh and to disagree with the trial 
court in this respect. According to 
both Bachan Singh and Gurmail Singh, 
they were present at the mills of Dalip 
Singh along with the three deceased 
persons as they had to remove thrashed 
maize. Bachan Singh PW is the ne- 
phew of Mastan Singh deceased and 
had gone to the mills to assist in the 
removal of the maize from the mills 
premises. Gurmail Singh is the son of 
Amar Singh deceased and, as such, had 
been taken by Amar Singh for the 
purpose of thrashing and carriage of 
the maize. The evidence of Sub Inspec- 
tor Jagiit Singh shows that he found 
two quintals and 35 kg of maize lying 
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at the place of occurrence when he 
arrived there. The said maize was 
taken by the Sub Inspector into pos- 
session. The evidence of the Sub Ins- 
pector further shows that scale P, 
weight measure of 5 kg P10, groom 
P11, and chajjli P12 were also found 
there and were taken into possession. 
These articles, it would seem, were 
being used for the batai (division) of 
the maize as Mastan Singh’s land had 
been cultivated on batai by Amar 
Singh. It is natural for a father in 
rural areas to take his son to a maize 
thrashing milis if the maize has to be 
earried home after being thrashed at 
the mills. The explanation given by 
Bachan Singh and Gurmail Singh re- 
garding their presence at the scene of 
occurrence is, in our opinion, convincing 
and there appears to be no cogent 
ground to disbelieve their evidence in 
this respect. The fact that Bachan Singh 
had injuries on his person, which are 
alleged to have been received during 
the course of the present occurrerence, 
lends further assurance to the testimony 
of Bachan Singh. We are not impres- 
sed by the suggestion on behalf of the 
accused appellants which seems to 
have found favour with the trial court 
that the injuries on the person of 
Bachan Singh were self-inflicted or 
self-suffered. Bachan Singh was found 
to have the following three injuries: 


*(1) Incised wound (margin clean 
cut) 21/2” x 1/2” x 1” on the dorsum 
of left wrist joint cutting the tendons 
underneath and also cutting the head 
of ulna of left arm. The tendons were 
extenser tendon of left arm. The head 
of the ulna was cutting through and 
through. 

(2) Lacerated wound  (Martin’s 
raggad) 1 1/2” x 1/4” x 1/2” deep on 
the right side of the head on the pos- 
terior side, 4” from the right pinna. 


(3) Bruise reddish blue in colour, 
37 x 1” with intervening area clear on 
the outer side of the right deltoid 
region.” 
Injury No. 1 after X-ray was declared 
It is also in evidence 
that Bachan Singh had to stay as an 
indoor patient in the hospital for 21 
or 22 days because of the injuries 
received by him and that during that 
period he could not carry on his ordi- 
nary avocations of life. The nature of 
injuries on the person of Bachan Singh 
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was such as would not, in our opinion, 
be normally suffered by a person with 
a view to create evidence regarding 
his presence at the scene of occurrence. 
We may mention in this context that 
no question was put to Dr. Surjit Singh 
on the point as to whether the injuries 
of Bachan Singh could be self-inflicted 
or self-suffered. It is also, in our opi- 
nion, highly improbable that after the 
murder of the three deceased persons, 
Bachan Singh instead of going to the 
police station would spend time on 
getting grievous and other injuries in- 
flicted on his person with a view to 
show his presence at the scene of oc- 
currence. The fact that Bachan Singh 
received these injuries on the evening 
of the day of occurrence cannot be 
disputed because Bachan Singh was 
found to have those injuries when he 
was examined at 10.40 p.m. by Dr. 
Surjit Singh at Bhagta at a distance 
of about 7 or 8 miles from police sta- 
tion Dialpura. 

11. Tt has been argued by Mr. 
Nuruddin that Bachan Singh and Gur- 
mail Singh would run away and would 
not remain present near the scene of 
occurrence after the assailants com~ 
menced their attack. This submission, 
in our opinion is not well founded. 
Gurmail Singh is the son of Amar 
Singh deceased, while Bachan Singh is 
the nephew of Mastan Singh and cou- 
sin of Mohinder Singh. Gurmail Singh 
and Bachan Singh would naturally be 
interested to know the fate of their 
close relatives who were being attack- 
ed by the assailants. There would be 
consequently nothing surprising in the 
act of Gurmail Singh and Bachan 
Singh stopping at a safe distance and 
from there looking behind and seeing 
the assault on the three deceased per- 
sons. The High Court on careful scru- 
tiny of the evidence of Bachan Singh 
and Gurmail Singh found the same to 
be natural and probable. We see no 
cogent ground to take a different view. 
The evidence of the above mentioned 
two witnesses has also been found by 
the High Court to be in accord with 
the medical evidence. It may be men- 
tioned that the heights of Mohinder 
Singh, Mastan Singh and Amar Singh 
were 5 ft-11 1/2 in., 6 ft-1 in. and 5 ft- 
10 in. respectively. All of them were 
fairly well built. The fact that all the 
three of them were killed and a very 
large number of injuries were found 
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on their bodies as also the fact that 
their fourth companion Bachan Singh 
too was injured shows that the num- 
ber of assailants was large. We find in 
the circumstances no valid reason to 
disbelieve the evidence of Bachan 
Singh and Gurmail Singh that all the 
six appellants participated in the 
assault on the deceased persons as al- 
leged by the prosecution. 

12. Argument has been ad- 
vanced on behalf of the appellants that 
the occurrence took place at a late 
hour when it had become dark and no 
one was in a position to fix the iden- 
tity of the assailants. There is no force 
in the above argument because it is 
established by the prosecution evidence 
that the attack was made on the de- ` 
ceased persons when they were en- 
gaged in the removal of the maize. It 
is not likely that the deceased persons 
to whom the maize belonged would 
not remove the maize from the mills 
before it became dark. The fact that 
the deceased persons were killed bẹ- 
fore they could remove the maize 
shows that the occurrence took place 
at a time when it had not become dark. 
Tt is also not very likely that Bachan 
Singh would have been ina position to 
go to Bhagta primary health centre at 
10.40 p.m. after lodging the report at 
the police station at Dialpura if, in 
fact, the occurrence had taken place 
after night fall. Some time must have 
also been taken by Sub Inspector Jag- 
jit Singh in examining the injuries of 
Bachan Singh and preparing the in- 
jury statement P. G. regarding those 
injuries. The said injury statement 
too was sent to Dr. Surjit Singh at 
Bhagta when Bachan Singh was sent 
there for being examined by the doc- 

T. 









State of Punjab, Cri. Appeal No. 125 
of 1972 D/- 9-8-1973=(reported in AIR 
1973 SC 2443) it is well settled that 
the High Court in appeal under S. 417 


sion that upon the evidence the order 
of acquittal should be reversed. No 
limitation should be placed upon that 
power unless it be found expressly sta- 
ted in the Code, but in exercising the 
power conferred by the Code and be- 
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fore reaching its conclusion upon fact 
the High Court should give proper 
weight and consideration to such mat- 
ters as (1) the views of the trial judge 
as to the credibility of the witnesses; 
(2) the presumption of imnocence in 
favour of the accused, a presumption 
certainly not weakened by the fact 
that he has been acquitted at his trial; 
(3) the right of the accused to the bene- 
fit of any doubt; and (4) the slowness 
of an appellate court in disturbing a 
finding of fact arrived at by a judge 
who had the advantage of seeing the 
witnesses. We have been taken through 
the judgment of the High Court and 
we find nothing in it which runs coun- 
ter to the principles enunciated above. 
The judgment of the High Court, in 
our opinion, calls for no interference. 
The appeal consequently fails and is 


dismissed. 
Appeal dismissed. 
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Shivaii Sahebrao Bobade and 
another, Petitioners v. State of Maha- 
rashtra, Respondent. 

Criminal appeal No. 26 of 1970, 
D/- 27-8-1973. 

Index. Note: — (A) Criminal P.C. 
(1898), S. 423 — Conviction by High 
Court in appeal from acquittal — Ap- 
peal to Supreme Court — Appreciation 
.of evidence — Proper perspective. 
(X-Ref: Constitution of India, Art. 134). 

Brief Note: — (A) An appellant 
aggrieved by the overturning of his 
acquittal deserves the final courts 
deeper concern on fundamental prin- 
ciples of criminal justice. (Para 5) 


The Supreme Court must sift the 
evidence from the proper perspective 
avoiding both the exploitation of every 
plausible suspicion as militating against 
the certitude of guilt and the unjust 
loading of the dice against the accused 
merely because of a conviction render- 
ed by the High Court. {Para 9) 


_ Index Note: — (B) Criminal P.C. 
(1898), S. 423 — Appeal from acquit- 
tal — Appreciation of evidence by 


TQ/1Q/D750/73/VBB © 


Shivaji v. State of Maharashtra 


A.I. R. 


High Court — Guidelines for ap- 
proach. f 

Brief Note: — (B) An acquitted 
accused should not be put in peril of 
conviction on appeal save where sub- 
stantial and compelling grounds exist 
for such a course. In India, it is not 
a jurisdictional limitation on the ap< 
pellate court but a judge-made guide- 
line of circumspection. In law, there 
are no fetters on the plenary power of 
the Appellate Court to review the 
whole evidence on which the order of 
acquittal is founded and, indeed, it has 
a duty to scrutinise the probative 
material de novo, informed, however, 
by the weighty thought that the re- 
buttable innocence attributed to the 
accused having been converted into an 
acquittal the homage our jurisprudence 
owes to individual liberty constrains 
the higher court not to upset the hold- 
ing without very convincing reasons 
and comprehensive consideration. 

(Para 5) 

In deciding appeals against acquit- 
tal the Court of Appeal must examine 
the evidence with particular care, must 
examine also the reasons on which the 
order of acquittal was based and should 
interfere with the order only when 
satisfied that the view taken by the 
acquitting Judge is clearly umnreason- 
able. Once the appellate court comes 
to the conclusion that the view taken 
by the lower court is clearly an un- | 
reasonable one that itself is a “com- 
pelling reason” for interference. For, 
it is a courts duty to convict a guilty: 
person when the guilt is established 
beyond reasonable doubt, no Tess than 
it is its duty to acquit the accused 
when such guilt is not so established. 
AIR 1934 PC 227 (2) and AIR 1961 SC 
715. Ref. ATR 1962 SC 439, Foll 

(Para 7) 

Index Note: -—— (C) Evidence Act 
(1872), S. 114 — Presumption of in- 
nocence of accused — Need for mode- 
ration, 

Brief Note: — (C) Our jurispru- 
dential enthusiasm for presumed in- 
nocence must be moderated by the 
pragmatic need to make criminal jus- 
tice potent and realistic. A balance 
has to be struck between chasing 
chance possibilities as good enough to 
set the delinquent free and chopping 
the logic of preponderant probability 
to punish marginal innocents. . 

(Para 6} 
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Index Notes — (D) Evidence Act 
(1872), S. 118 — Rustic witnesses — 
Credibility. 

Brief Note: — (D) Where the wit- 
nesses to a criminal case are rustics, 
their behavioural pattern and percep- 
tive habits have to be judged as such. 
The too sophisticated approaches fami- 
liar in courts based on unreal assump- 
tions about human conduct cannot ob- 
viously be applied to those given to 
the lethargic ways of our villages. 
When scanning the evidence of the 
various witnesses the court has to in- 
form itself that variances on the frin- 
ges, discrepancies in details, contradic- 
tions in narrations and embellishments 
in inessential parts cannot militate 
against the veracity of the core of the 
testimony, provided there is the im- 
press of truth and conformity to pro- 
bability in the substantial fabric of 
testimony delivered. (Para 8) 

Index Note: — (E) Criminal P. C. 
(1898), S. 423 — Appreciation of evi- 
dence — Evidence of rustic witnesses 
—No fetish tobe made of trial courts 
psychic insight. 


Brief Note: — (E) The Court which 
has seen the witnesses depose, has a 
great advantage over the appellate 
judge who reads the recorded evidence 
in cold print, and regard must be had 
to this advantage enjoyed by the trial 
judge of observing the demeanour and 
delivery, of reading the straight for- 
wardness and doubtful candour, rustic 
naivete and clever equivocation, mani- 
pulated conformity and ingenious wn- 
veracity, of persons who swear to the 
facts before him. Nevertheless, where 
a judge draws his conclusions not so 
much on the directness or dubiety of 
the witness while on oath but upon 
general probabilities and on expert 
evidence, the court of appeal is in as 
good a position to assess or arrive at 
Iegitimate conclusions as the court of 
first Instance. Nor can a fetish be 
made of the trial judge’s psychic in- 
sight. (Para 8) 

Index Noter — (F) Evidence Act 
(1872), S. 118 — Rustic witness <= 
Credibility as tọ sense of time. 

Brief Note: — (F) The sluggish 
chronometrie sense of the country-side 
community in India is notorious since 
time is hardly of the essence of their 
slow life; and even urban folk make 
mistakes about time when no particu- 
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lar reason to observe and remember 
the hour of minor event like taking 
a morning meal existed. Too much 
play on such slippery facts goes against 
realism so essential in a testimonial 
appraisal. (Para 11) 


Index Note: — (G) Criminal P. C. 
(1898). S. 367 — Appreciation of evi- 
dence — Court must mot abandon a 
scientific attitude to medical science 
(digestive processes fin the instant case) 
if it is not to be guilty of judicial 
Superstition. (X-Ref:; Evidence Act 
(1872), S. 3 ‘Proved?’.) (Para 11) 
_ Index Note: — (H) Criminal P. C. 
(1898), S. 342 — Examination of ac- 
cused by Court — Duty to draw his 
attention te imculpatory material — 
Non-compliance with the section — 
Effect of. 


Brief Note: — (H) It is trite law, 
nevertheless fundamental, that the 
prisoner’s attention should be drawn 
to every inculpatory material so as to 
enable him to explain it. This is the 
basic fairness of a criminal trial ‘and 
failures in this area may gravely im- 
perial the validity of the trial itself, 
if consequential miscarriage of justice 
has flowed. However, where such an 
omission has occurred, it does not ipso 
facto vitiate the proceedings and pre- 
judice occasioned by such defect must 
be established by the accused. In the 
event of evidentiary material not be- 
ing put to the accused, the court must 
ordinarily eschew such material from 
consideration. It is also open to the ap- 
pellate court to call upon the counsel 
for the accused to show what explana- 
tion the accused has as regards the 
circumstances established against him 
but not put to him and if the accused 
is unable to offer the appellate court 
any plausible or reasonable explana- 
tion of such circumstances, the court 
may assume that no acceptable answer 
exists and that even if the accused had 
been questioned at the proper time in 
the trial court he would not have 
been able to furnish any good ground 
to get out of the circumstances on 
which the trial court had relied for its 
conviction. In such a case, the court 
proceeds on the footing that though a 
grave irregularity has occurred as re- 
gards compliance with Section 342 
Cr. P. C. the omission has not been 
shown to have caused prejudice to the 
accused. Great care is expected of Ses- 
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sions Judges who try grave cases to 
collect every incriminating circumst~ 
ance and put it to the accused even 
though at the end of a long trial judge 
may be a little fagged out. (Para 16) 


Index Nofes—() Evidence Act (1872), 
S. 3 ‘Proved’ — Evidence, appreciation 
of — Criminal trial — Case hanging 
on evidence of only one eye witness— 
Corroboration, necessity of — Rule of 
prudence — Motive, importance of, 
(X-Ref:—(i) Evidence, appreciation of 
— Criminal Case; (ii) Criminal 
P.C. (1898) S. 367). 

Brief Note: — (D) Even if a wit- 
ness is not reliable, he need not be 
false and even if the police have trum- 
ped up one witness or two or has em~ 
broidered the story to give a credible 
look to their case that cannot defeat 
justice if there is clear and unimpea~ 
chable evidence making out the guilt 
of the accused. Certainly, it is a pri- 
mary principle that the accused must 
be and not merely may be guilty be- 
fore a court can convict and the men- 
tal distance between ‘may be’ and 
‘must be’ is long and divides vague 
conjectures from sure conclusions. 

(Para 19) 


Even if the case against the ac- 
cused hangs on the evidence of a sin- 
gle eye-witness it may be enough to 
sustain the conviction given on sterling 
testimony of a competent, honest man, 
although as a rule of prudence courts 
call for corroboration. It is a platitude 
to say that witnesses have to be weigh- 
ed and not counted since quality mat- 
ters more than quantity in human 
affairs. (Para 19) 


Proof of motive satisfies the judi- 
cial mind about the likelihood of the 
authorship but its absence only de- 
mands deeper forensic search and can- 
not undo the effect of evidence other- 
wise sufficient. Motives of men are 
often subjective, submerged and un- 
amenable to easy proof that courts 
have to go without clear evidence 
thereon if other clinching evidence 
exists. (Para 20) 

Held (in a murder charge) that 
P. W. 5 was a witness for truth but 
in view of the circumstances that he 
is interested, the court would still 
want corroboration in this case to 
reassure itself. And that was available 
in this case. (Conviction upheld and 


A.LR,. 
imprisonment for life also upheld.) 
(Para 20) 


_ Index Note: — (J) Penal Code 
(1860), S. 53 — Punishment — Puni- 
tive strategy of our Penal Code does 
not sufficiently reflect the modern 
trends in correctional treatment and 
personalised sentencing. (Para 21) 
Cases Referred: Chronological Paras 
AIR 1962 SC 439 = (1962) Supp 
1 SCR 104 = (1962) 1 Cri LJ 
479, Harbans Singh v. State of 
Punjab 
AIR 1961 SC 715 = (1961) 3 SCR 
120=(1961)1CriLJ 766, Sanwat 
_ Singh v. State of Rajasthan Z 
(1960) Cri App No. 178 of 1959, 
D/- 18-11-1960 (SC), Chinta v. 
_ State of M. P. 7 
(1960) Cri App No. 38 of 1960 D/- 
14-12-1960 (SC), Ashrafikha 
Haibatkha Pathan v. State of 
Bombay 7 
ATR 1952 SC 52=1952 SCR 193= 
1952 Cri LJ 331, Surajpal Singh 
__v. State 7 
ATR 1953 SC 76=1953 SCR 418= 
1953 Cri LJ 521, Ajmer Singh 
__ v. State of Punjab 
ATR 1953 SC 459 = 1953 Cri LJ 
_ 1925, Puran v. State of Punjab 7 
ATR 1934 PC 227 (2) =61 Ind App 
398 = 36 Cri LJ 786, Sheo 
Swarup v. Emperor 


7 
_._ The Judgment of the Court was 
delivered by 
_ KRISHNA IYER, J.— ` The mur- 
der of an old man in broad day light 
occurred on 26th September, 1966, on 
a country road in Satara District and 
about seven years later the fluctuating 
fortunes of the two young persons 
charged with the crime are being 
finally set at rest. One of the mis- 
fortunes of our criminal process, which 
stultifies penal justice, is the counter- 
productive course of trial and appeal 
and appeal “at each remove a length- 
ening chain”. The facts of the case 
have been set out fairly fully in the 
judgments of the High Court and the 
trial Court and for the purposes of 
this appeal it is sufficient to set out 
the story in its broad essentials. 

2. The venue of the offence 
lies on a cart track connecting the 
villages of Bibi and Ghadgewadi. The 
dramatis personae are P.W. 8 Sita 
Ram, a somewhat consequential man 
of village Kadamwadi, his quondam 
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servant, the deceased Hariba, the al- 
leged assailants (accused) Shivaji and 
Lalasaheb, the eye-witness Vilas (P.W. 
5) who is the Assistant Gram sewak 
of the area, and others cast in lesser 
roles. There were some disputes þe- 
tween the 2nd accused and P.W. 8. 
Kadamwadi, the place of residence of 
these two persons, is a little to the 
north of Ghadgewadi. About a mile to 
the south of Ghadgewadi is Bibi which 
is 4 furlongs further south of Kadam- 
wadi. This topography is not very 
relevant except to follow the argu- 
ments accepted by the trial Judge. 
The quarrel between P.W. 8 and the 
second accused had heen fostering 
since 1959 leading to reports to the 
police about threatened violence anda 
criminal case which ended in the ac- 
quittal of latter. There was no love 
lost between P.W. 8 and the first ac- 
cused either. For P.W. 10 (Bhagwan), 
one of the sons of the former, and his 
father-in-law who is a close relation 
of the first accused, were not on terms 
for reasons divergently given by the 
accused and Sita Ram blaming each 
other. Thus it is more or less the ad- 
mitted case, and both the courts have 
found it established, that the accused 
and P.W. 8 were mutually at logger- 
heads during the relevant time. The 
deceased was in the service of P.W. 8 
for a long while and although about 
10 or 12 years ago he had left the ser- 
vice, his loyalty lasted all the time 
with the result that whenever Sita 
Ram requisitioned him he readily res- 
ponded. In a sense it is common case 
that Hariba was a satellite of P.W. 8 
and was, at about the time of the oc- 
currence, an inmate of the house: 
P.W. 5 too was staying in P.W. 8's 
house and must have been close to 
him as is evident from the residential 
nexus. On the ill-starred day, Hariba 
and Vilas set out to go to the weekly 
bazaar at Bibi after taking their food 
at about 10 o0r10.30am. They went to 
P. W. Ps office at Ghadgewadi and pro- 
ceeded to Bibi where Hariba did some 
shopping visiting P. W. 6ashopkeeper 
and Shiva Ram, a carpenter. Later 
both of them started on their way back 
finishing their chores. The way Jay 
along a cart track from Bibi to Gha- 
dgewadi. One Dada also had accompani- 
ed them. Of course, it was a day of 
fair and people from the neighbouring 
villages going to and fro was not un- 
l 1973 S.C./165 XI G—12 
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natural. While the three men were 
trekking back and were at some dis- 
tance from Ghadgewadi the two ac- 
cused turned up from behind and 
called out to Dada to stop. He obeyed 
and the other two went along. There- 
upon the accused are alleged to have 
run and overtaken the deceased and 
P.W. 5 at the place known as Zaman- 
acha Mala, Survey No. 8. Hariba, who 
was asked to stop, was set upon by 
the two assailants. Accused No. 2 drew 
his knife and silenced P.W. 5 by threat 
of stabbing if he broke into raising 
alarm. Soon after, the second accused 
dealt knife blows on the deceased on 
the head and eye-brow and accused 
No. 1 gave heavy strokes with a wire- 
rope to which was attached a leaden 
ball described as a hunter by the wit- 
nesses. Hariba fell on the ground and 
the second accused kicked him as he 
lay. Dada was warned not to divulge 
and P.W. 5, similarly cautioned, was 
conducted by the assailants up to a 
distance. It is significant that at the 
time of the attack the accused angrily - 
asked the deceased whether he would 
still remain in the vasti (at Kadamwadi 
with Sita Ram). According to the pro- 
secution, P. W. 7 Zumber was going 
by the same cart track from Ghadge- 
wadi to his field for sowing and when 
he reached the spot was told by the 
accused to divert the cart and not to 
speak out. l 

3- Dada left the place on being 
threatened and Vilas accompanied the 
accused having been intimidated against 
going to Kadamwadi. A little later, one 
Balakrishna (P. W. 2) accompanied by 
Ramu Sakharam (P. W. 9) and others 
while on his way from Ghadgewadi. 
side to Bibi stumbled on the scene 
where Hariba was sinking. One Anaa, 
father of Zumber (P. W. 7) was, at 
about the same time, coming from 
Bibi side. This person asked helpless 
Hariba what befell him and was told 
by the latter that Lala and Shivaya 
(the names are of the accused) had 
beaten him. Shortly after, he breathed 
his last. P. Ws. 2 and 9 were present 
then. P. W. 2 proceeded to Bibi and 
reported the death of Hariba to P. W. 
15, Narayan, the Police Patil at Bibi, 
Ext. 8..The report was recorded and 
was transmitted to the police, the First 
Information Report being Ext. 36. 


4, Several witnesses were exa- 
mined and documents exhibited at the 
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end of which the Sessions Court benig- 
nantly concluded: “In any case a rea- 
sonable doubt is cast to the case of the 
prosecution and the benefit thereof 
must be given to the accused. J, there- 
fore, hold that it is not proved that the 
accused committed the offence.” In his 
judgment, which adverts with apparent 
care to all the relevant circumstances 
but suffers from afew fatal flaws 
which we will refer to in due course, 
the trial Judge negatived the veracity 
of the prosacution version, but on ap- 
peal by the State a Division Bench of 
the Bombay High Court, after elabo- 
rate consideration of the evidence and 
the grounds relied upon by the trial 
Judge to discard the prosecution’s case, 
reversed the findings. The conviction 
that followed was visited with a sen- 
tence of imprisonment for life. The 
Court wound up thus: 


“Having thus given our anxious 
consideration to the entire material on 
record and the evidence of the eye- 
witnesses, Vilas and Zumber, we are 
satisfied that the learned Judg2 wes 
not right in rejecting the prosecution 
evidence and acquitting the accused. 
We, therefore, hold that on the evi- 
dence of the two eye-witnesses coupled 
with the several circumstances pointed 
out above the prosecution has brought 
home the guilt to the two accused be- 
yond all reasonable doubt, and the only 
finding in this case can be that the pro- 
secution has proved that the two ac- 
cused had assaulted and attacked the 
deceased with knife and the hunter with 
the lead-ball and caused injuries to him 
which resulted in his death. Both the 
accused must, therefore, be held guilty 
of the offence under Section 302 read 
with Section 34 of the Indian Penal 
Code.” 

The two prisoners have challenged 
the reversal of their acquittal in this 
Court. 

5. Before dealing with the 
merits of the contentions, we may per- 
haps make a few preliminary remarks 
provoked by the situation presented 
by this case. An appellant aggrieved by 
overturning of his acquittal deserves 
the final court’s deeper concern on 
fundamental principles of criminal 
justice. The present accused, who have 
suffered such a fate, have hopefully 
appealed to us for a loaded approach 
against guilt in consonance with the 
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initial innocence presumed in their 
favour fortified by the acquittal that 
followed. We are clearly in agreement 
with this noble proposition, stated in 
American Jurisprudence at one time 
(not now, though) as implied in the 
rule against double jeopardy, in the 
British system as a branch of the bene- 
fit of reasonable doubt doctrine and in 
our owr on the more logical, socially 
relevant and modern basis, that an 
acquitted accused should not be put in 
peril of conviction on appeal save 
where substantial and compelling 
grounds exist for such a course. In 
India it is not a jurisdictional limita- 
tion on the appellate court but a judge- 
made guideline of circumspection. But 
we hasten to add even here that, al- 
though the learned Judges of the High 
Court kave not expressly stated  s0, 
they have been at pains to dwell at 
length on all the points relied on by 
the trial court as favourable to the 
prisoners for the good reason that they 
wanted to be satisfied in their cons- 
cience whether there was credible 
testimony warranting, on a fair consim 
deration, a reversal of the acquittal re~ 
gistered by the court below. In law 
there are no fetters on the plenary 
power of the Appellate Court t 
review the whole evidence on which 
the order of acquittal is founded and, 
indeed, it has a duty to scrutinise the 
probative material de novo, informed, 
however, by the weighty thought that 
the rebuttable innocence attributed to 
the accused having been converted in- 
to an acquittal the homage our juris- 
prudence owes to individual liberty 
constrains the higher court not to up- 
set the holding without very convinc- 
ing reasons and comprehensive consi- 
deration. In our view the High Court’s 
Ie aa survives this exacting stan- 
dard. 










6. Even at this stage we may 
remind ourselves of a necessary social 
perspective in criminal cases which 
suffers from insufficient forensic ap- 
preciation. The dangers of exaggerated 
devotion to the rule of benefit of doubt 
at the expense of social defence and to 
the soothing sentiment that all acquit- 
tals are always good regardless of 
justice to the victim and the commu- 
nity, demand especial emphasis in the 
contemporary context of escalating 
crime and escape. The judicial instru- 


1973 


ment has a public accountability. The 
cherished principles or golden thread 
of proof beyond reasonable doubt 
which runs tro: the web of our law 
should not be stretched morbidly to 
embrace every hunch, hesitancy and 
degree of doubt. The excessive solici- 
tude reflected in the attitude that a 
thousand guilty men may go but one 
innocent martyr shall not suffer is a 
false dilemma. Only reasonable doubts 
belong to the accused. Otherwise any 
practical system of justice will then 
break down and lose credibility with 
the community. The evil of acquitting 
a guilty person light-heartedly as a 
learned author* has sapiently observed, 
goes much beyond the simple fact that 
just one guilty person has gone un- 
punished. If unmerited acquittals he- 
come general, they tend to lead to a 
cynical disregard of the law, and this 
in turn leads to a public demand for 
harsher legal presumptions against in- 
dicted ‘persons’ and more severe puni- 
shment of those who are found guilty. 
Thus too frequent acquittals of the 
guilty may lead to a ferocious penal 
Jaw, eventually eroding the judicial 
protection of the guiltless. For all these 
reasons it is true to say, with Viscount 
Simon, that “a miscarriage of justice 
may arise from the acquittal of the 
guilty no less than from the conviction 
of the innocent ...” In short our juris- 
prudential enthusiasm for presumed 
innocence must be moderated by the 
pragmatic need to make criminal jus- 
tice potent and realistic. A balance has 
to be struck between chasing chance 
possibilities as good enough to set the 
delinquent free and chopping the logic 
of preponderant probability to punish 
marginal innocents. We have adopted 
these cautions in analysing the evi- 
dence and appraising the soundness of 
the contrary conclusions reached by 
the courts below. Certainly, in the last 
analysis reasonable doubts must ope- 
rate to the advantage of the appellant. 
In India the law has been laid down on 
these lines long ago. 


7. This Court had ever since 
its inception considered the correct prin- 
ciple to be applied by the Court in an 
appeal against an order of acquittal and 
held that the High Court has full power 
to review at large the evidence upon 


*Glanville 
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which the order of acquittal was found- 
ed and to reach the conclusion that 
upon that evidence the order of acquit- 
tal should be reversed. The Privy 
Council in Sheo Swarup v. King Em- 
peror 61 Ind App. 398 = (AIR 1934 
P. C. 227 (2), negatived the legal pasis 
for the limitation which the several de- 
cisions of the High Courts had placed 
on the right of the State to appeal 
under Section 417 of the Code. Lord 
Russel delivering the judgment of the 
Board pointed out that there was “no 
indication in the Code of any limitation 
or restriction on the High Court in the 
exercise of its powers as an appellate 
tribunal,” that no distinction was 
drawn “between an appeal from an 
order of acquittal and an appeal from 
a conviction,” and that “no limitation 
should be placed upon that power un- 
less it be found expressly stated in the 
Code.” He further pointed out at p. 404 
that, “the High Court should and will 
always give proper weight and consi- 
deration to such matters as (1) the 
views of the trial Judge as to the cre- 
dibility of the witnesses, (2) the pre- 
sumption of innocence in favour of the 
accused, a presumption certainly not 
weakened by the fact that he has been 
acquitted at his trial, (3) the right of 
the accused to the benefit of any doubt, 
and (4) the slowness of an appellate 
Court in disturbing a finding of fact 
arrived at by a Judge who had the ad- 
vantage of seeing the witnesses.” In 
Sanwat Singh v. State of Rajasthan 
(1961) 3 SCR 120 = (AIR 1961 SC 715) 
after an exhaustive review of cases 
decided by the Privy Council as well 
as by this Court, this Court considered 
the principles laid down in Sheo 
Swarup’s case and held that they af- 
forded a correct guide for the appellate 
court’s approach to a case against an 
order of acquittal. It was again pointed 
out by Das Gupta, J. delivering the 
judgment of five Judges in Harbans 
Singh v. State of Punjab (1962) Supp 1 
SCR 104 = (AIR 1962 SC 489). 


“In many cases, especially the ear- 
lier ones the Court has in laying down 
such principles emphasised the neces- 
sity of interference with an order of ac- 
quittal being based only on ‘compelling 
and substantial reasons’ and has ex- 
pressed the view that unless such rea- 
sons are present an Appeal Court 
should not interfere with an order of 
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acquittal (vide Suraj Pal Singh v. The 
State, (1952) SCR 193 = (AIR 1952 
SC 52) Ajmer Singh v. State of Punjab, 
(1953) SCR 418 = (AIR 1953 SC 76) 
Puran v. State of Punjab, AIR 1953 
SC 459). The use of the words ‘com- 
pelling reasons’ embarrassed some of 
the High Courts in exercising their 
jurisdiction in appeals against acquit- 
tals and difficulties occasionally arose 
as to what this Court had meant by 
the words ‘compelling reasons.’ In later 
years the Court has often avoided 
emphasis on ‘compelling reasons’ but 
nonetheless adhered to the view ex- 
pressed earlier that before interfering 
in appeal with an order of acquittal a 
Court must examine not only questions 
of law and fact in all their aspects 
but must also closely and carefully 
examine the reasons which impelled 
the lower courts to acquit the accused 
and should interfere only if satisfied 
after such examination that the conzlu- 
sion reached by the lower court that 
the guilt of the person has not been 
proved is unreasonable. (Vide Chinta 
v. The State of Madhya Pradesh, 
Criminal Appeal No. 178 of 1959 decic- 
ed on 18-11-1960 (SC), Ashrafkha Hai- 
batkha Pathan v. The State of Bombay, 


Criminal Appeal No. 38 of 1960 de- 
cided on 14-12-1960 (SC).) 
Mp caeuseas On close analysis. it is clear 


that the principles laid down by the 
Court in this matter have remained the 
same. What may be called the golden 
thread running through all these deci- 
sions is the rule that in deciding appeals 
against acquittal the Court of Appeal 
must examine the evidence with parti- 
cular care, must examine also the ra- 
sons on which the order of acquittal 
was based and should interfere with the 
order only when satisfied that the 
view taken by the acquitting Judge is 
clearly unreasonable. Once the appel- 
late court comes to the conclusion that 
the view taken by the lower court is 
clearly an unreasonable one that itself 
is a “compelling reason” for interfe- 
rence. For, it is a court’s duty to con- 
vict a guilty person when the guilt is 
established beyond reasonable doubt, 
no less than it is its duty to acquit the 
accused when such guilt is not so esta- 
blished.” 


8. Now to the facts. The scene 
of murder is rural, the witnesses to ihe 
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case are rustics and so their behaviou- 
ral pattern and perceptive habits have 
to be judged as such. The too sophis- 
ticated approaches familiar in courts 
based on unreal assumptions about 
human conduct cannot obviously be 
applied to those given to the lethargic 
ways of our villages. When scanning 
the evidence of the various witnesses 
we have to inform ourselves that vari- 
ances on the fringes, discrepancies in 
details, contradictions in narrations and 
embellishments in inessential parts 
cannot militate against the veracity of 
the core of the testimony provided 
there is the impress of truth and con- 
formity to probability in the substan- 
tial fabric of testimony delivered. The 
learned Sessions Judge has at some 
length dissected the evidence, spun out 
contradictions and unnatural conduct, 
and tested with precision the time and 
sequence of the events connected with 
the crime, all on the touchstone of the 
medical evidence and the post-mortem 
certificate. Certainly, the court which 
has seen the witnesses depose, has a 
great advantage over the appellate 
Judge who reads the recorded evidence! 
in cold print, and regard must be had 
to this advantage enjoyed by the trial 
Judge of observing the demeanour and 
delivery, of reading the straight for- 
wardness and doubtful candour, rus- 
tic naivete and clever equivocation, 
manipulated conformity and ingenious 
unveracity, of persons who swear to 
the facts before him. Nevertheless, 
where a judge draws his conclusions not 
so much on the directness or dubiety 
of the witness while on oath but upon 
general probabilities and on expert 
evidence the court of appeal is in as 
good a position to assess or arrive at 
legitimate conclusions as the court of 
first instance. - Nor can we make a 
fetish of the trial Judge’s psychic in- 
sight. 


9. Let us now sift the evidence 
from the proper perspective outlined 
above avoiding both the exploitation of 
every plausible suspicion as militating 
against the certitude of guilt and the 
unjust loading of the dice against the 
accused merely because of a convic- 
tion rendered by the High Court. 


10. The probative items placed 
before the court by the prosecution — 
there is no defence evidence adduced— 
falls into three groups. Firstly, we 
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have the eye-witness account of the 
mortal attack as given by P. Ws. 5 and 
7. Secondly, the dying declaration stat- 
ed to have been made by the deceased 
alittle before he expired and witnesses, 
Balakrishna and Ramu, P. Ws. 2 and 
9, have been cited in support thereof. 
The last set of incriminating facts 
consists in the discovery, under sec. 27 
of Evidence Act, of certain material 
objects pursuant to the statem=2nts 
made by the accused supported by the 
evidence of few persons and the che~ 
mical analyst’s report. The Sessions 
Judge has rejected all the three cate~ 
gories taking up an extreme position 
grounded on the medical evidence and 
supposed human conduct, while the 
appellate Judges have swung to the 
opposite standpoint and accepted subs- 
tantially all the prosecution evidence. 
With vigilant scepticism, let us scan 
the important evidence without going 
over the whole ground again. . 


11, That Hariba died of vio- 
lence on 26th September, 1966, is in- 
dubitable, but who did him to death 
is a moot point. The lethal attack is 
alleged to have been made on a cart- 
track lying between the two villages, 
Bibi and Ghadgewadi‘in the afternoon 
on a bazaar day in the former village 
when people must evidently have been 
moving about. The macabre story of an 
old man, Hariba, being killed on a road 
near village Bibi around 5.30 p. m. 
by two known persons, Shivaji and 
Lalasaheb was recounted by one Bala- 
krishna (P. W. 2) before the Police 
Patil (P. W. 15) in less than an hour 
of the incident (vide Ex. 8 and Ex. 26). 
Thus, the first information has been 
laid promptly, if we assume the hour 
of death to have been correctly stated 
there. Ext. 8 does mention briefly the 
material facts and the crucial witnesses 
in what may be treated as a hurriedly 
drawn up embryonic document.’ The 
contention of counsel for the respon- 
dents before us, which has received 
judicial reinforcement by acceptance 
by the Sessions Judge, is that this first 
information is an ersatz product of 
many minds manipulating to make it, 
and the apparently short, honest inter- 
val between the occurrence and the re- 
port to the Patil is a make-believe. the 
death having occurred . beyond doubt 
at about 2.00 p.m. and not at 5.30 
p. m. as the prosecution disingenuous- 
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ly pleads. Relianceis primarily placed 
for this pre-clocking of the occurrence 
on the post-mortem certificate, doctor’s 
evidence and the medical expertise 
contained in Modi’s Medical Jurispru- 
dence. Admittedly, ‘semi-digested solid 
food particles, were observed in the 
deceased’s stomach by P. W. 4 the 
medical officer, and the inference 
sought to be too neatly drawn there- 
from is that the man must have come 


by his end (and that the digestive pro- . 


cess must also have come toa halt 
with it) 2 to 3 hours after his last 
lunch, which, according to P. W. 2, was 
at 10.00 a. m. If he did die before 2.00 
p. m., everything else in the prosecu- 
tion evidence became suspect, argued 


ed 


the court. The assurance of this asser- 


tion, however, turns on the exact ac- 


curacy, in terms of the I. S. T., of the 


testimony of P. W. 5 who swore that 
himself and the deceased had taken 
food on the fateful day at about 10.00 
or 10.30 a. m. before setting out for 
Bibi. The sluggish chronometric sense 
of the country-side community in India 
is notorious since time is hardly of the 
essence of their slow life; and even 
urban folk make mistakes about time 
when no particular reason to observe 
and remember the hour of minor event 
like taking a morning meal existed. 
10.30 a. m. could well have been an 
hour or more one way or the other and 
too much play on such slippery facts 
goes against realism so essential in a 
testimonial appraisal. More important- 
ly, the court must not abandon a scien- 
tific attitude to medical science if it 
is not to be guilty of judicial supersti- 
tion. To quote Modi’s Medical Juris- 
prudence that food would be comple- 
tely digested in four to five hours or 
to swear by the doctor to deduce that 


death must have occurred within 3 - 


hours of the eating and, therefrom, to 
argue that the presence of undigested 
food in the dead body spells the sure 
inference that death must have occur-~ 
red before 2.00 p. m. is to misread 


the science on the subject of digestive 


processes. Modi’s 
dence, extracts from which have been 
given by both the courts, makes out 
that a mixed diet of animal and vege- 
table foods, normally taken by Euro- 
peans, takes 4 to 5 hours for complete 
digestion while a vegetable diet, zon- 
taining mostly farinaceous food usually 
consumed by Indian does not leave 


Medical Jurispru- | 
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the stomach completely within 6 
to 7 hours after its ingestion. In- 
deed, the learned author cautious- 
ly adds that the stomachic con- 
tents cannot determine with preci- 
sion the time of death “inasmuch as 
the power of digestibility may remain 
in abeyance for a long time in states 
of profound shock and coma”. He also 
_ States “it must also be remembered 
that the process of digestion in nor- 
mal healthy persons may continue for 
a time after death’. The learned jud- 
ges remirded themselves of the im- 
ponderables pointed out by Modi which 
makes the ‘digestive’ testimony incen- 
clusive and, therefore, insufficient to 
contradict positive evidence, if any, 
about the time of death. To impute 
exactitude to a medical statement ob- 
livious to the variables noticed by ex- 
perts and changes in dietary habits is 
to be unfair to the science. We are not 
prepared to run the judicial risk of 
staking the whole verdict on nebulous 
medical observations. Given so accord~ 
ing to PW 5 deceased took tea some 
time after 12.30 p.m. when they started 
for Bibi. At that time the possibility 
of his having had something to eat is 
not ruled out. If so, the medical evi- 
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dence as to the time of death will not 
be inconsistent with the post mortem 
findings. 

12. Now let us get into the 
core of the matter to ascertain whe- 
ther reasonable doubts about the pro- 
secution case are available on the 
record. Have we credible eye-witness 
evidence? Have we corroborating cir- 
cumstances? Have any key witnesses 
been kept out of the Court without 
just explanation or rousing serious 
suspicion? Are there circumstances 
militating against the reliability of the 
State’s case? Have the accused a pla- 
usible explanation for incriminating 
discoveries? As stated earlier, there 
are three types of evidence adducec 
on behalf of the prosecution. Eye-wit~ 
nesses must naturally figure most pro- 
minently in a judicial search for truth 
P.W. 5, Vilas, had admittedly some 
quarrel with the second accused and 
- friendliness with Sita Ram (P.W. 8) 
who in turn bore bitter hostility to- 
wards. both the accused. In that view, 
P.W. 5 may be said to be tainted by 
bias and interestedness and so his tes- 
timony must he warily evaluatec. 
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However, witnesses who are not neu- 
tral may well testify to truth and need 
not be condemned out of hand pro- 
vided in basic features their deposi- 
tion is direct, probable and otherwise 
corroborated. Absent such reassuring 
factors P.W. 5’s evidence may have to 
be eschewed. Vilas speaks to his hav- 
ing taken his forenoon meal on the 
26th September 1966 at Kadamwadi. 
He had met Hariba, quite naturally, 
because both of them were staying in 
the house of Sita Ram. They set out 
together to Bibi as each had some 
work in that place. The journey to- 
gether is explained in the evidence in 
a credible manner. They appear to 
have met grocer Himmat Gujar (P.W. 
6) and each one purchased some sun- 
dry items from his shop. This fact is 
corroborated by P.W. 6. While return- 
ing they stepped into the house of one 
Shiva Ram and later proceeded to 
Kadamwadi at about 3.45 or 4 p.m. 
One Dada who was also going in the 
same direction, joined them. All this 
is consistent with countryside leisure- 
liness and gregariousness. As they 
were walking along, the accused call- 
ed out to Dada who waited in res- 
ponse while the deceased and Vilas 
went ahead. Whereupon the accused 
sprung upon Hariba. At the behest of 
accused No. 1, accused No. 2 drew his 
knife, frightened Vilas into silence and 
gave knife blows on the head and eye- 
brow of Hariba. The first accused 
made his violent contribution with a 
‘hunter’ to which a lead-ball was at- 
tached and the strikers therewith 
brought the deceased down on the 
ground. The second accused kicked 
the fallen man. P.W. 5 speaks to these 
facts as also to the accused accosting 
the deceased whether he would still 
reside in the Vasti. The arrival at 
about that time of Zumber Mali, P.W. 
7, in a cart, from Ghadgewadi side is 
also spoken to by P.W. 5. He would 
have us believe that he was taken by 
the accused, threatened to keep what 
he saw secret and warned not to leave 
Ghadgewadi for a couple of days. The 
witness later went to his office at 
Ghadgewadi and mentioned about 
Hari’s violent death to school boy 
Bhanudas (P.W. 17), the son of Sita 
Ram. Many other inconsequential de- 
tails were also related by the witness 
but the fact remains that he met Sita 
Ram (P.W. 8) only at about 9 p.m. and 


1973 


had not informed the authorities be- 
fore that. The failure to disclose the 
incident to any one at the village Gha- 
dgewadi, the bias and interest Vilas 
had, the evidence that MHariba had 
taken the food at about 10 or 10.30 a.m. 
and that later on they had not taken 
meals any where—a circumstance which 
militates against the medical evidence 
about undigested food in the cadaver, 
in a feeble way though — the slight 
discrepancy between Vilas, P.W. 5 and 
Sita Ram, P.W. 8 about the time of 
the former’s arrival at Kadamwadi and 
the unnaturalness of the twists and 
turns of the story narrated by him— 
these are made points of vehement 
criticism by the accused. There is ela- 
borate discussion of his evidence by 
both the courts. “There is nothing 
unnatural or improbable”, is the view 
of the High Court about P.W. P's evi- 
dence. Himmat Lal, P.W. 6 substan- 
tially corroborates the visit of the de- 
ceased and P.W. 5 to his shop at Bibi 
early in the afternoon. Likewise Shiva 
Ram, P.W. 12 swears to the deceased 
and P.W. 5 being together at Bibi till 
about 3.30 p.m. This also strengthens 
the version of Vilas. The minor con- 
flict between P.W. 8 who says that 
P.W. 5 came at lamp-lighting time 
while P. W. 5 puts it at 9. p. m. is of 
little moment. The other criticisms 
also do not add up to much although 
certainly this somewhat interested 
witness must be subjected to serious 
corroboration in material particulars 
before he can be acted upon. 

13. The evidence of Zumber 
(P.W. 7) is relied upon as that of an 
eye-witness because he swears to hav- 
ing seen the accused kicking and fist- 
ing the deceased. However, his testi- 
mony looks tricky and shaky. He had 
stated in the committal court that he 
had not seen whether the first accused 
had a hunter with him and the second 
accused a knife in his hand. It is also 
doubtful that a witness who had been 
declared hostile in the committal court 
by the prosecution can be so readily 
accepted at his word. If he had been 
won over by one party at one stage, 
as the prosecution seems to suggest, it 
is difficult to accept his integrity in a 
grave case of murder when he deposes 
as an eye-witness. What is more, his 
flagrant contradiction on a crucial 
point between the committal court and 
the Sessions Court weakens his vera- 
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city, and worse is his conduct when he 
says that he was able to see the oc- 
currence from an uneven terrain þe- 
cause he went to sow in the field that 
afternoon although his uncle had died 
that very day and he had gone for the 
funeral. The witness admits that he 
did not ask the accused why they 
were kicking the man nor did he stop 
the sowing in the field at least to see 
what had happened to the victim. 
Even on his way .back when he saw 
people collected near the dead body, 
he did not bother to enquire what had 
happened. To taint his truthfulness 
he admits that there was a quarrel 
between the accused’s uncle on the one 
hand and himself and his father on 
the other. A careful reading of the 
evidence given by this witness throws 
serious doubt as to whether he was 
any where about the place at all that 
afternoon. We are not able to agree 
with the easy credence lent by the 
learned Judges of the High Court to 
this testimony. In short, there is only 
a single eye-witness to the occur- 
rence, P.W. 5. 


14. A legitimate criticism is 
made as to why Dada has been with- 
drawn. It is not as if every witness 
who has something to do with some 
part of the prosecution story should 
pass through the witness box. There is 
a discretion in the Public Prosecutor 
to pick and choose but to be fair to 
the Court and to truth. If Dada were 
essential to unfold the prosecution 
story and had been suspiciously sup- 
pressed from the Court, we would and 
should have drawn an adverse infer- 
ence but in the circumstances set out 
earlier, Dada does not seem to be an 
eye-witness to the actual attack and 
his absence from the witness-box is 
not, therefore, fatal to the prosecution. 
No sinister motive can be imputed to 
his not being examined. Prudence 
would have suggested a different 
course. 


15. Had the whole case rested 
on the sole testimony of P.W. 5 our 
minds would have wavered. The pro- 
secution places, by way of corrobora~ 
tion, the dying declaration of Hariba. 
Balakrishna, P.W. 2, a resident of Bibi 
who is the first informant in the case, 
states that he had proceeded from Bibi 
to Ghadgewadi for purchasing his ra- 
tions, having received wages in the 
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morning. Ramu (P.W. 9) and a few 
others were also with him. On their 
way back from Chadgewadi to Bibi 
after buying rations. they came by three 
persons identified as accused No. 1 and 
accused No. 2 and the Secretary (pre- 
sumably P.W. 5). Balakrishna (P.W. 2) 
testifies to having seen the deceased 
lying on the road at Jamana field. One 
Anna Mali and a “malaria doctor” had 
come from the basti side at the spot 
at about that time. A man lying on the 
road was bleeding and Anna asked him 
why he came by the wounds where- 
upon Hariba spoke in a groaning tone 
to the hearing of P.W. 2 and others 
that Lala and Shiva had beaten him. 
This witness says that the malaria doc- 
tor had left without stopping there — 
not that unnatural in our country te 
see people disappear when anything 
savouring of violent crime takes place 
fearing that their remaining there 
might involve them as witness or other- 
wise later on. Any way, P.W. 2 pro- 
ceeded to Bibi, reported to the Police 
Patil, P.W. 15 and signed the statement 
recorded from him, Ext. 8.° Little in- 
jury has been inflicted on his testi- 
mony in cross-examination and no 
serious reason has been made out in 
this court why the High Court’s ac- 
ceptance of his word should be reject- 
ed. Indeed, apart from describing the 
evidence as unnatural and as not in 
consonance with Zumbers presence, 
precious little has been adduced by 
the trial court to discredit his evidence. 
But the criticism’ about the non-exa- 
mination of Anna who drew the dying 
declaration from the mouth of the de- 
ceased and of the malaria doctor, who 
probably is a respectable man by rural 
standards, cannot be lightly brushed 
aside. The non-examination of the lat- 
ter need not detain us because smell- 
ing trouble he had made himself scarce 
without even stopping there. The fail- 
ure to but Anna in the witness box 
after having cited him disturbs our 
minds a little more but he is the father 
of Zumber and may at the most repeat 
what P.W. 2 has sworn. The prosecu- 
tor giving him up under these circum- 
stances, may perhaps be taking chan- 
ces with the court but we are not per- 
suaded of any unfairness in the special 
circumstances of this case. It is note- 
worthy that P.W. 2 had purchased 


rations as deposed to by P.W. 14, their 
ration shopkeeper. P.W. 9 Ramu who 
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had accompanied P.W, 2 also corrobo- 
rates him. Ext. 8, the first informa- 
tion statement, makes specific refer- 
ence to the dying declaration made to 
Anna. We are satisfied that P.W. 2 
and P.W. 9 are credible enough to 
prove the dying declaration since 
P.W. 9 also has not suffered any mate- 
rial dent in his evidence as a result 
of cross-examination. We are conscious 
that undocumented dying declarations 
are easy to get up and being based on 
the fading recollection and unsure 
probity of ordinary persons with hu- 
man frailties, cannot be safely trust- 
ed save when the general features and 
other dependable materials justify 
reliance. Even so the natural statement 
of Hariba about the cause of his death 
to the passersby proved by P.Ws. 2 
and 9, read in the background of other 
circumstances of the case, overcomes 
the rule of prudent reluctance judi- 
cially adopted in evaluating oral dying 
declarations. 


16. The discovery of incrimi- 
nating materials pursuant to confes- 
sions made by the accused constitutes 
the third category of evidence. Obvi- 
ously, the confessions are inadmissible 
but the discoveries are, provided they 
are pertinent to the guilt of the ac- 
cused. So far as accused No. 2 is con- 
cerned, his statement resulted in the 
discovery of a knife (vide Panchnama, 
Ext. 13). Of course, knives were dis- 
covered long ago and not now but this 
knife lay buried and was recovered by 
the accused from a pit in the corner 
of a wall of his house. There was hu- 
man blood on the blade of the knife, 
M. O. 5/1 according to the chemical 
analyst’s report. The second accused’s 
clothes also were picked up by him 
pursuant to his statement. He had 
worn a shirt and pants on the day of 
occurrence and P.W. 13, a neighbour 
deposes that the second accused had 
come to him at about 6 p.m. on the 
Monday when Hari died and had men- 
tioned to him that since his own house 
was locked he might be permitted to 
keep his clothes in the witness’s house. 
Thereafter he left his clothes under 
an empty Khokha from where he him- 
self took them out when he later came 
in the company of the police. There 
are blood stains on the clothes and it 
is found by the chemical examiner that 
the blood on the pants are of the same 
blood group as that of the deceased. 
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When the second accused was asked 
under Section 342, Cr. P. C. about the 
report of the chemical examiner noti- 
cing blood stains on the shirt, M. O. 
5/2 and of human blood on the blade 
of the knife, M. O. 5/1, he merely ans- 
wered, “I do not know”. He also des- 
cribed as false the fact of his recover- 
ing the clothes and the knife. Bald 
denial notwithstanding, we are inclin- 
ed to believe, with the learned Judges 
of the High Court, that the knife and 
the shirt have been identified as his 
and since he had recovered them, 
thereby making the police discover the 
fact, there was incriminating inference 
available against the said accused. We 
may notice here a serious omission 
committed by the trial Judge and not 
noticed by either court. The pants al- 
_legedly worn at the time of the attack 
by the second accused has stains of 
blood relatable to the group of the de- 
ceased. This circumstance binds him to 
the crime a little closer but it is un- 
fortunate that no specific question 
about this circumstance has been put 
to him by the court. It is trite law, 
nevertheless fundamental, that the 
prisoner’s attention should be drawn 
to every ‘inculpatory material so as to 
enable him to explain it. This is the 
basic fairness of a criminal trial and 
‘failures in this area may gravely im- 
peril the validity of the trial itself, if 
consequential miscarriage of justice 
has flowed. However, where such an 
omission has occurred it does not ipso 
facto vitiate the proceedings and pre- 
judice occasioned by such defect must 
be established by the accused. In the 
event of evidentiary material not being 
put to the accused, the court must 
ordinarily eschew such material: from 
consideration. It is also open to the 
appellate court to call upon the coun- 
sel for the accused to show what ex- 
planation the accused has as regards 
the circumstances established against 
him but not put to him and if the ac- 
cused is unable to offer the appellate 
court any plausible or reasonable ex- 
planation of such circumstances, the 
court may assume that no acceptable 
answer exists and that even if the 
accused had been questioned at the 
proper time in the trial court he would 
not have been able to furnish any 
good ground to get out of the circum- 
stances on which the trial court had 
relied for its conviction. In such a 
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case, the court proceeds on the footing 
that though a grave irregularity has 
occurred as regards compliance with 
section 342, Cr.P.C., the omission has 
not been shown to have caused pre- 
judice to the accused. In the present 
case, however, the High Court, though 
not the trial court has relied upon the 
presence of blood on the pants of the 
blood group of the deceased. We have 
not been shown what explanation the 
accused could have offered to this che- 
mical finding particularly when we 
remember that his answer to the ques- 
tion regarding the human blood on the 
blade of the knife was ‘I do not know’. 
Counsel for the appellants could not 
make out any intelligent explanation 
and the ‘blood’ testimony takes the 
crime closer to the accused. However, 
we are not inclined to rely over much 
on this evidentiary circumstance, al- 
though we should emphasise how this 
inadvertence of the trial court had 
led to a relevant fact being argued 
as unavailable to the prosecution. 
Great care is expected of Sessions 
Judges who try grave cases to collect 
every incriminating circumstance and 
put it to the accused even though at 
the end of a long trial the Judge may 
ba a little fagged out. 


17. The first accused also had 
made a statement leading to the dis- 
covery of a hunter with a lead-ball 
from a pit in the field of his uncle 
Bobade (vide Panchanama Ext. 14). 
P.W. 3, the Panch witness speaks to 
this effect. The High Court has reli- 
ed on this evidence with which we 
agree. After all a hunter with a lead- 
ball is not something ordinarily found 
in fields or wells or in houses. The 
conclusion that emerges from these 
discoveries is that the apparel of the 
second accused and the weapons re- 
covered establish some nexus between 
the crime and the appellants. We are 
aware that by themselves they are in- 
conclusive but in conjunction with 
other facts they may have efficacy. 


18. Some attempt was made to 
show that the many injuries found on 
the person of the deceased and the 
manner of their infliction as deposed 
to by the eye-witnesses do not tally. 
There is no doubt that substantially 
the wounds and the weapons and the 
manner of causation run congruous. 
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Photographie picturisation of blows 
and kicks and hits and strikes in an 


-attack cannot be expected from wit- 
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nesses who are not fabricated and lit- 
tle turns on indifferent incompatibili- 
ties. Efforts to harmonise humdrum 
details betray police tutoring, not rug~ 
ged truthfulness. 


19. Now let us sum up the 
whole case in the light of the evidence 
we have found to be of worth. We 
must observe that even if a witness is 
not reliable, he need not be false and 
even if the police have trumped up 
one witness or two or has embroider- 
ed the story to give a credible look to 
their case that cannot defeat justice if 
there is clear and unimpeachable evi- 
dence making out the guilt of the ac- 
cused. Certainly, it is a primary prin- 
ciple that the accused must be and 
not merely may be guilty before a 
court can convict and the mental dis- 
tance between ‘may be’ and ‘must be 
is long and divides vague conjectures 
from sure conclusions. Informing our- 
selves of these important principles we 
analyse the evidence found good by 
us. In our view there is only one ey2- 
witness, P.W. 5, Vilas. Even if the case 
against the accused hangs on the evi~ 
dence of a single eve-witness it may 
be enough to sustain the convicticn 
given on sterling testimony of a compe- 
tent, honest man, although as a rule of 
prudence courts call for corroboraticn. 
It is a platitude to say that witnesses 
have to be weighed and not counted 
since quality matters more than quan- 
tity in human affairs. We are persua- 
ded that the PW 5 is a witness for 
truth but in view of the circumstances 
that he is interested, we would still 
want corroboration in this case to 
reassure ourselves. And that we have 
in this case. 

29. The earlier discussion leaves 
unscathed the dying declaration and 
incriminating discoveries and the 
only question is whether they are suf- 
ficient to reinforce the essential facts 
bearing on the appellants’ direct in- 
volvement in the crime. The accused, 
we feel convinced, are reasonably pro- 
ved to have murdered Hariba. But 
counsel argues that no animus against 
the victim has been made out and 
motiveless malignity militates against 
natural human conduct. Proof of 
motive satisfies the judicial mind 
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about the likelihood of the authorship 


effect of evidence otherwise sufficient. 
Motives of men are often subjective, 
submerged and unamenable to easy 
proof that courts have to go without 
clear evidence thereon if other clinch- 
ing evidence exists. In the case on 
hand the enmity with Sita Ram being 








he was asked in a tell-tale manner. 
whether he would still stay at Vasti 
(Kadamwadi, with Sita Ram). That 
betrays the motive. We affirm the find 
ing of the High Court. 

21. Two men in their twenties 
thus stand convicted of murder and 
have to suffer imprisonment for life 
because the punitive strategy of our 
penal Code does not sufficiently reflect 
the modern trends in correctional treat- 
ment and personalised sentencing. We 
do not wish to consider these facets as 
they fall outside our scope here. 


2a. We confirm the conviction 
and sentence and dismiss the appeal 


Appeal dismissed., 
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Index Note:— (A) Industrial Dis- 
putes Act (1947), S. 7-A and Sch. IE 
Item 3 — Probationer salesman — Ter- 
mination of service without assign- 
ing reasons before probationary period 
— Validity — Jurisdiction of Tribunal 
— Extent of, 


Brief Note :— (A) Even in the case 
of a probationer whose services have 
been terminated before the expiry of 
the probationary period without assign- 
ing any reasons, in accordance with 
the terms of contract, an Industrial- 
Tribunal can go into the question of 
the validity of the order of termina~ 
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tion. What has to be seen is whether the 
action of the employer is mala fide or 
whether it amounts to victimisation of 
the employee or is an unfair labour 
practice, or is so capricious or unrea- 
sonable as would lead to the inference 
that it has been passed for ulterior 
motives and is not in bona fide exercise 
of the power arising out of the con- 
tract. AIR 1960 SC 1264 and AIR 1963 
SC 806 and AIR 1966 SC 1051, Rel. 
on. (Para 8) 


Held on the facts and circum- 
stances of the case that the order of 
termination passed against the proba- 
tioner salesman was capricious, unrea- 
sonable and not justified. Since the post 
held by him was not one of trust and it 
could not be said that the employer had 
lost confidence in him, the award of 
the tribunal reinstating him in service 
was justified. 1972 Lab. IC 1262 (SC), 
Distinguished. (Paras 14. 15) 
Cases Referred: Chronological Paras 
1972 Lab IC 1262 = (1971) 2 Lab 

LJ 620 (SC), Workmen of Sud- 
der Office. Chinnamara v. 
Management of Sudder Office 
AIR 1966 SC 1051 = (1966) 1 
Lab LJ 398. Utkal Machinery 
Ltd. v. Miss Santi Patnaik 
ATR 1963 SC 411 = (1962) Supp 
(2) SCR 822. Management of 
U. B. Dutt & Co. v. Workmen 
of U. B. Dutt and Co. 6 
AIR 1963 SC 806 = (1964) 1 
Lab LJ 9. Express Newspapers 
Ltd. v. Labour Court, Madras 3,6 
AIR 1960 SC 919 = (1960) 3 
SCR 441, Chartered Bank 
Bombay v. Chartered Bank 
Employee’s Union 6 
AIR 1960 SC 1264 = (1960) 3 
SCR 457 = (1960) 1 Lab LJ 
587, Assam Oil Co. v. Its 
Workmen : 
1952 Lab AC 490 (LATI), Buck- 
ingham and Carnatic Co. Ltd. 
v. Workers of the Company 6 

The Judgment of the Court was 
delivered by:— 

JAGANMOMAN REDDY, J.:— The 
respondent was appointed by the 
appellant as æ salesman on proba- 
tion in terms of an appointment letter 
of September 15, 1965, and on the same 
day joined the service. Clause (1) of the 
letter of appointment read as follows: 

"You will serve a probationary 

period of six months; this period of 
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probation may be extended by a further 
period of three months or more in suit- 
able cases in the absolute discretion 
of the company. The Company has the 
right to terminate your services during. 
the period of probation or the extended 
period of probation or before confir- 
mation in writing without notice and 
without assigning any reasons whatso- 
ever,” 


After the agreement which contained 
the above clause was signed, the res- 
pondent was immediately directed by 
the appellant by another letter of the 
same date, namely September 15, 1965, 
to proceed to Bhilwara for the initial 
training ofa salesman and report to Mr. 
Agarwal. He was further directed to 
keep a diary and note the important ` 
points of the day’s working and was 
required to furnish to the appellant a 
training report every week-end. In 
compliance with these directions he 
went and joined at Bhilwara, and on 
November 24, 1965, he was asked to go 
and take charge at Swai Madhopur 
where he fell ill. On December 8, 1965 
he asked for leave for one month from 
December 1, 1965 and again on Jan- 
uary 1, 1966, he applied for further 
leave for one month enclosing a medi- 
cal certificate. On January 4, 1966, the 
appellant asked the respondent his pre- 
sent state of health and the probable 
date he intended to resume duty. 


2. The Company by its letter 
of January 10, 1966, terminated the 
ot ras of the respondent. The letter 
sala : 

“We regret to terminate your ser- 
vices with immediate effect in terms 
of clause (1) of your appointment 
letter dated 15-9-1965.” 


After the termination, conciliation 
proceedings seem to have been initiat- 
ed, but they were abortive. Thereafter 
the dispute was referred to the Tri- 
bunal by the Government of Rajasthan 
by its notification dated October 11, 
1966, to adjudicate the following ques- 
tion: 

“Whether the termination of the 
services of Shri Y. K. Gautam by M/s. 
Brooke Bond India Private Ltd., Ajmer 
is legal and justified? If not, to what 
relief Shri Gautam is entitled?” 

3. The Tribunal relied on two 
cases of this Court, namely, Utkal 
Machinery Ltd. v. Miss Santi Patnaik, 
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(1966) 1 Lab LJ 398 = AIR 1966 SC 
"1051 and Express Newspapers Ltd. v. 
Labour Court, Madras, (1964) 1 Lab LJ 
9 = AIR 1963 SC 806, for the prc- 
position that the appellant was not 
justified in discharging the respondent 
from service without holding a proper 
inquiry and that there was no evidence 
adduced on behalf of the management 
to show that the work of the proba- 
tioner was unsatisfactory. It referred 
to the adverse reports of N. K. Pa- 
wardhan, POR Sonwaney and 
A. N. Bose, the Area Manager, which 


a were not communicated to the respon- 


dent, but instead he was given an ia- 
dependent charge on November 24, 
1965, at Swai Madhopur after these 
reports were made. The Tribunal after 
Observing that if the work of the res- 
pondent was not satisfactory he would 
have been charge-sheeted and dealt 
with according to rules of natural jus- 
tice, came to the conclusion that the 
respondent’s services were terminated 
before the expiry of the period of pro- 
bation, without giving him any oppər- 
tunity to show cause for his discharge, 
and that since the services of the res- 
pondent were terminated during his 
probationary period when he was ill 
without any inquiry. it was unjustified 
and illegal and accordingly the order 
of termination dated January 10, 1966, 
was set aside. The appellant was direc- 
ted to reinstate the respondent to his 
former job within one month from the 
date of publication of the award with 
continuity of service and pay him full 
back wages from the date of discharge 
till the date of reinstatement. It further 
directed that after reinstatement. it 
shall be within the Company’s right to 
confirm him or not for valid and gen- 
uine reasons by bona fide exercise of 
its power. It is this award which Fas 
been challenged before us by special 
leave. 


A, The 
mination is: 


question for deter- 
where an employer 
employs an employee on proba- 
tion on the express terms that 
he can terminate the probation when- 
ever he likes, has the Tribunal juris- 
diction to interfere with that order of 
termination, and if so, the circumstan- 
ces under which it can be done? In 
case it is held that the discharge vias 
improper what is the relief to which 
the employee would be entitled to? 
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5. The learned advocate for the 
appellant contends that in this case it 
is not proved that the order of termi- 
nation was mala fide or amounted to 
victimization of the employee, nor did 
it amount to an unfair labour practice, ` 
as such the Tribunal had no jurisdic- 
tion to set aside the order of discharge 
when under the terms of employment 
of the respondent the appellant could 
terminate his services even during the 
period of probation and without assign- 
ing any reasons. In any case he sub- 
mitted that on the evidence the appel- 
lant was justified in terminating the 
services as respondent was found to be 
unfit for service in their employment. 


6. In what circumstances can 
an employee’s services be terminated 
was considered in The Management of 
U. B. Dutt & Co. v. Workmen of 
U. B. Dutt & Co., (1962) Supp. (2) 
SCR 822 = (AIR 1963 SC 411). In that 
case this Court observed at p. 826: 


“As far back as 1952, the Labour 
Appellate Tribunal had occasion to 
consider this matter relating to dis- 
charge by notice or in lieu thereof by 
payment of wages for a certain period 
without assigning any reasons: (see 
Buckingham and Carnatic Co, Ltd. etc. 
v. Workers of the Company, ete. — 
(1952) Lab A.C. 490 (LAT) ). It was of 
opinion that even in a case of this kind 
the requirement of bona fide is essen- 
tial and if the termination of service 
is a colourable exercise of the power 
or as a result of victimisation or unfair 
labour practice the industrial tribunal 
would have the jurisdiction to inter- 
vene and set aside the termination. 
Further it held that where the termi- 
nation of service is capricious, arbitrary 
or unnecessarily harsh on the part of 
the employer judged by normal stan- 
dards of a reasonable man that may be 
cogent evidence of victimisation or un- 
fair labour practice. These observations 
of the Labour Appellate Tribunal were 
approved by this Court in The Char- 
tered Bank, Bombay v. The Chartered 
Bank Employees’ Union — (1960) 3 
SCR 441 = (AIR 1960 SC 919) and 
Assam Oil Company v. Its Workmen, 
(1960) 3 SCR 457 = (AIR 1960 SC 
1264). 


This principle which was made 
applicable to termination of permanent 
employees was extended to proba- 
tioners by the decisions in Express 
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Newspapers Ltd.’s case (1964) 1 Lab 
LJ 9 = (AIR 1963 SC 806) and Utkal 
Machinery Ltd.’s case (1966) I Lab LJ 
398 = (AIR 1966 SC 1051). In the for- 
mer case the terms of appointment of 
a probationer were as follows: 


“Your appointment will, in the 
first instance, be on probation for six 
months. If during this period we find 
you satisfactory and you find the job 
suitable, we will confirm you.” . 
Before however the probation period 
of six months expired the employee 
received a letter stating: 

"We regret to inform you that 
we have found your work unsatisfac~ 
tory and that we are compelled to ter- 
minate your probation. Your accounts 
will be settled forthwith.” 

It was contended on behalf of the 
management that the employee having 
been appointed only as a probationer, 
the termination of his services for un- 
satisfactory work was well within the 
rights of the management. The Labour 
Court, however, came to the conclu- 
sion that it was a case of victimisation 
and directed his reinstatement with 
back-wages from the date of termina- 
tion. In a writ petition challenging the 
validity of the Labour Court’s order a 
Single Judge of the Madras High Court 
held that the order was valid. This 
view was confirmed by a Division 
Bench. In appeal against that order 
this Court observed that there can be 
no doubt about the position in law that 
an employee appointed on probation 
for six months continues as a proba- 
tioner even after the period of six 
months if at the end of the period his 
services had either not been terminated 
or he is confirmed, and that without 
anything more an appointment on pro- 
bation for six months gives the emplo- 
yer no right to terminate the service 
of an employee before six months had 
expired except on the ground of mis- 
conduct or other sufficient reasons in 
which case even the services of a per- 
manent employee could be terminated. 
It will be observed that in that case the 
appointment was in the first instance 
to be on probation for six months and 
it is only thereafter that if the work 
is found satisfactory that the employee 
will be confirmed. 


T. It is urged that in the 
instant case the terms of appoint- 
ment gave power to the employer 
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to terminate the services of the 
employee even before the period 
of probation expired without as- 
signing any reason. While there may be 
some justification on the terms of ap- 
pointment in that case for the Court to 
Observe that the employer had no right 
to terminate the services before the 
expiry of six months, it makes no dif- 
ference to the principle that the em- 
ployer cannot terminate the services 
even of a probationer on any grounds 
which have not been recognised as a 
justification for such termination. 

8. In Utkal Machinery Ltd.’s 
case (1966) 1 Lab LJ 398 = (AIR 1966 
SC 1051) the terms of employment of 
the probationer were similar to the one 
which we are considering in this case, 
namely, that during the probationary 
period the services of the employee 
could be terminated without any notice 
or without assigning any reason. Even 
in such a case this Court observed that 
when the validity of such termination 
is challenged in an industrial adjudi- 
cation, it would be competent to the 
industrial tribunal to enquire whether 
the order of termination has been ef- 
fected in the bona fide exercise of its 
power conferred by the contract. If the 
discharge of the employee has been 
ordered by the management in bona 
fide exercise of its power, the indus- 
trial tribunal will not interfere with it, 
but it is open to the industrial tribunal 
to consider whether the order of ter- 
mination is mala fide or whether it 
amounts to victimization of the emplo- 
yee or an unfair labour practice or is 
sO capricious or unreasonable as would 
lead to the inference that it has been 
passed for ulterior motive and not in 
bona fide exercise of the power arising 
out of the contract. In such a case it 
is open to the industrial tribunal to in- 
terfere with the order of the mana- 
gement and to afford proper relief to 
the employee. This view is borne out 
by the decision of this Court in Assam 
Oil Co. Ltd. v. Its Workmen. (1960) 1 
Lab LJ 587 = (AIR 1960 SC 1264). 
There can, therefore, be no doubt that 
the Tribunal can, in a case where an 
industrial dispute is raised, go into the 
question of the validity of the order of 
termination, even in the case of a pro- 
bationer whose services have been dis- 
pensed with before the. probation ex- 
pired without assigning any reasons. 
What has, therefore, to be seen is whe- 
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ther the action of the appellant is mala 
fide or whether it amounts to victimi- 
sation of the employee or to an unfair 
labour practice, or is so capricious cr 
unreasonable as would lead to the ir- 
ference that it has been passed for ul- 
terior motive and is not in bona fide 
exercise of the power arising out of the 
contract. It is, therefore, necessary to 
examine the evidence. 


9° The respondent before he 
employed by the appellant 
according to his averment, 
employed as Assistant Manager 
Estate, Darjeeling from 
May 15, 1957 to October 20, 1961, that 
he left that job for a better job as 
Manager, Ganeshilal and Sons, Jalpai- 
guri where he worked from November 
1, 1961 to September 15, 1964. He also 
left this job and served as the Super- 
intendent of the Third National Agri- 
cultural Fair, Ahmedabad, organised 
by Bharat Krishak Samaj from October 
1, 1964 to May 30, 1965. On the con- 
clusion of the Fair he joined service 
in Aquasol Products, Vatva as Sales 
Manager from June 1, 1965 to August 
30, 1965 where he was drawing a 
salary of Rs. 400/- per month. Then 
he had applied for a job in the appel- 
lant’s Company as salesman and was 
appointed as such after he had given 
a written examination, appeared at an 
interview and was found medically 
fit. The case of the respondent was 
that he was persuaded to join the ép- 
pellant Company by Malhotra the Divi- 
sional Sales Manager and that even 
though he had enquired several times 
from the said Malhotra about the terms 
and conditions of service he was not 
told about them but was assured. that 
written terms and conditions of service 
were of no consequence and that he 
would get a permanent job in che 
Company after the completion of train- 
ing. On such assurances the respondent 
left the job of Sales Manager with M/s. 
Aquasol Products and joined the ser- 
vice of the appellant on September 15, 
1965. But to his great surprise he was 
made to sign the letter of appointment 
which put him on probation. He wrote 
to the Company on the same day szat- 
ing thus: j: 

“It is most unfortunate that the 
letter of appointment along with a 
movement order No. P. I. S. CSP dated 
the 15th September, 1965, proved be- 
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yond my expectation and I very fran=- 
kly write to state that I would have 
never joined duties had the appoint- 
ment letter been issued to me earlier. 
Since I have already resigned there 
was no alternative left but to 
BIGMs -waueeedeaeeciaceaicuecc $ 


“However on your assurance I am 
proceeding to Bhilwara as directed 
vide your letter No. PTS: CST dated 
the 15th September, 1965. 


Please confirm in writing whether 
I am trainee or probationer. Please 
reply at your earliest.” 


When the respondent did not re- 
ceive any reply to his letter of the 15th 
September, he again wrote a letter on 
september 24, 1965, seeking confirma- 
tion regarding his status as a trainee. 
He further wrote that as assured by 
the appellant, and in the absence of 
any confirmation by the appellant, he 
believed that he had been appointed in 
the capacity of a permanent salesman 
and had been sent only for training. 
Both these letters were sent under 
Certificate of Posting. But the appel- 
lant denied that it had received those 
letters. Whether it did or did not re- 
ceive the letter is not of great signifi- 
cance except for the fact that these 
letters show that the respondent was 
clearly disappointed on his being ap-. 
pointed as a probationer when he was 
expecting to be appointed as a per- 
manent salesman, although he did not 
mind being under training in that 
capacity. The allegation that he was 
induced to accept the job by Malhotra 
has been denied by Malhotra and there 
is no reason not to accept his denial, 
nor, as the Tribunal has found, the 
respondent having accepted the terms 
of appointment mentioned in the ap- 
pointment letter can be permitted to 
say that the conditions of service laid 
down in the letter of appointment are 
not applicable to him merely because 
he signified his protest in his letter 
dated September 15, 1965. 


10. From the record it is appa- 
rent that the appellant had made con- 
fidential enquiries from the erstwhile 
employers of the respondent by its 
letters dated September 16, 1965, i.e. 
from the Officer-in-Charge, The Third 
National Agricultural Fair, Ahmeda- 
bad organised by the Bharat Krishak 
Samaj: from M/s Aquasol Products, . 
Vatva and from M/s Goenka & Com- 
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pany, Darjeeling. In reply to these 
enquiries the latter firm in their let- 
ter of November 24, 1965, stated that 
the respondent worked as a trainee at 
their different tea estates from May 
10, 1958 to October 21, 1958 and had 
left of his own accord, and in respect 
of the respondent’s suitability for 
work they considered it as a matter 
best known to the appellant and they 
were unable to make any comment. In 
so far as The Third National Agricul- 
tural Fair is concerned, they stated on 
September 24, 1965, that the appoint- 
ment of the respondent was purely on 
temporary basis for the duration of 
the Fair, that he was in charge of the 
Establishment Section in particular 
and general supervision of office and 
stores, that his services were termi- 
nated on the closure of the Fair final- 
ly at Ahmedabad, and that he carried 
out those duties quite satisfactorily. 
It was also stated that during the short 
period of the respondent’s service with 
the Third National Agricultural Fair, 
the respondent was found to be quite 
responsible and hardworking with ini- 
tiative. M/s Aquasol Products: also 
certified on September 26, 1965, that 
the respondent left the service for his 
own better prospects, that his general 
conduct and efficiency were satisfac- 
tory and that regarding his suitability 
to handle the responsibility of stock 
and cash to the tune of over Rs. 4,000/~ 
it would be very much premature fo 
say anything as the respondent was 
with them for a very short period. 
These replies to the references made 
to the respondent’s previous employers 
show that the respondent’s work with 
them was satisfactory and that he was 
efficient. 


11. As against this the appellant? 
Company has produced three reports 
of its officers — Exts. A, B and C — 
to show that the respondent’s work, 
while employed with it, was not satis- 
factory and that he would not be an 
asset to the Company. Exhibit A — 
report of N. K. Patwardhan dated No- 
vember 16, 1965, shows that the res- 
pondent was weak in accounts work, 
that he had to explain to the respon- 
dent in detail about compilation of 
weekly sheets, that the respondent was 
not able to prepare other returns cor- 
rectly and that the respondent did not 
know what was called ‘Debit Notes’ 
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and ‘Credit Notes. None of these 
sheets prepared by the respondent was 
produced. Exhibit B — the report of 
P. T. Sonwaney dated November 15, 
1965, shows that the respondent had 
poor approach to dealers and hot tea 
shops, was weak in pushing, sales talk 
not proper, was very slow in cash 
memo preparation and panel display, 
was not a very keen and enthusiastic 
worker, required a lot of guidance and 
frequent checking. It was, however, 
admitted that none of the customers 
had complained about his work. Exhi- 
bit C, the report of Mr. A. N. Bose 
dated November 22. 1965, shows 
that the work of the respondent was 
much below the mark, his approach to 
dealers very faulty and perfunctory, 
that he was slow and displayed no 
enthusiasm or interest. Shri Bose said 
that he talked with the respondent on 
all matters touching on his work and 
it appeared that the respondent had not 
taken to his work seriously and that he 
felt that he was wasting his talents in 
doing the job. At the end of this re- 
port there is an endorsement ‘Discuss- 
ed with D. S. M? i.e. with Malhotra 
who was the Divisional Sales Manager. 
According to the evidence it is only 
after these reports, the last of which 
was’ on September 22, 1965, that the. 
appellant Company decided that the 
respondent was not suitable for the job 
and his services should be terminated. 
_ 42 Whe training of the respon- 
dent seems to have been completed by 
the first week of November 1965 and 
the assessment of the officers of the 
Company was in respect of five weeks 
work. It appears from the letter of 
september 15, 1965, and also from the 
evidence that the trainee had sub- 
mitted weekly reports and that he had 
submitted five weekly reports. The 
sixth report which the respondent says 
he submitted with the endorsement of 
Agarwal has not been admitted by the 
appellant. The endorsement of Agar- 
wal dated November 4, 1965, on that 
report is as follows: 


“Shri Gautam has completed his 
training period. During his short-stay 
he had occasions to work independent- 
ly. He is hard working and takes 
keen interest. He is fair at accounts. 
He will prove an asset to our organisa- 
tion.” 

Agarwal denies this endorsement on 
Ext. T. When his signature was shown 
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to him.: hie said: “It does not tally with 
that of ‘A’ to. 'B’. I have never signed 
such 3. document.” According to Agar- 
wal all- the ‘weekly reports are hand- 
written and since the respondent was 
to, come: to Ajmer, the sixth week's 
report was handed over to him per- 
sonally. In cross-examination he ad- 
‘mitted that he used to put his signa- 
ture on the report prepared by the 
trainee after having gone through it, 
that he did not put any other remark 
on it but that he used also to prepare 
a separate report on the trainee. Ac- 
cording to him the respondent after 
completing his six weeks training went 
to Ajmer. 


13. Tt is, however, significant 
that on November 24, 1965, the Com- 
pany asked the respondent to proceed 
to Swai Madhopur to take over the 
depot from B. M. Moti, Permanent 
Salesman, who was granted annual 
leave effective from the date he was 
free from the M. D. and C. D. charge. 
In this letter addressed to the respon- 
dent, it is stated: 


“Needless to add that you will 
take over Tonk C. D. also at a stretch 
from Mr. Modi. ss... 


The area isavery potential one and 
we particularly look forward to good 
figures of sales in the next two weeks. 
We hope Mr. Gautam with the expe- 
rience he has had of working indepen- 
dently at Ajmer 1 depot, will make 
this assignment a success,” 


This letter is signed by A. N. Bose and 
he admits that he wrote this letter. 
In his evidence he further states that 
he had asked Gautam to proceed to 
Swai Madhopur and work there as 
salesman on November 24, 1965. This 
letter would clearly indicate that even 
after the adverse report given by Bose 
against the respondent two days be- 
fore, Bose was willing to entrust the 
respondent with responsible work and 
put him in independent charge of one 
of the important stations of the appel- 
‘lant Company with the full confidence 
that with the experience the respon- 
dent had of working independently at 
Ajmer the sales would increase. In 
view of this letter the respondent’s 
advocate alleges that the three reports 
Exts. A, B and C have been got up 
subsequently which suggestion was 
made to all the three officers when 
they were examined before the Tribu- 
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nal. They of course denied that the 
reports were fabricated subsequently. 
In any case it is quite clear that the 
respondent appears to have been fru- 
strated on knowing that his appoint- 
ment was on probation when he was 
expecting to be appointed on a perma- 
nent basis and having burnt his boats 
in leaving his earlier job where he was 
drawing Rs. 400/- per month, he might 
have given initially the impression of 
being not very satisfied, but that Bose 
did not consider it as of any significance 
is clear, because within two days after 
the report Ext. C he was prepared to 
entrust him with responsible work. 
The reports Exts. A, B & C, in our 
view, mostly emphasise the lack of 
enthusiasm of the respondent. In so far 
as his not being conversant with the ac- 
counts etc. is concerned, if the accounts 
sent by him were in fact not properly 
kept, about which there is no evidence, 
and even if Agarwal’s endorsement on 
the sixth weekly report is held not 
proved, there was nothing to show that 
he would not learn during the next 
three or four months to keep proper 
accounts. The Company also does not 
say that the respondent was not ill or 
that he was malingering. It appears 
that he was suffering from typhoid and 
after recovering from typhoid he pro- 
duced a medical certificate to show 
that he was suffering from lumbago. 


14, Taking the evidence as a 
whole one is left with the impression 
that the stand of the appellant Com- 
pany that the respondent was not sui 
table for the job is not made out hav- 
ing regard to its action two days later 
of entrusting the respondent with an 
independent charge of a potential area 
with full expectation that the sales of 
that area would increase. In these 
circumstances the order of the appel- 
lant Company dated January 10, 1966, 
is capricious and unreasonable and the 
termination is not justified. The Tri- 


bunal’s award cannot, therefore, he 
assailed. 
15. The learned advocate for 


the appellant next contends that the 
relief for reinstatement cannot.in any 
case be sustained, because the appel- 
lant has lost confidence in the respon- 
dent. In support of this contention he 
has cited the decision of this Court in 
Workmen of Sudder Office, Cinnamara 
v. Management of Sudder Office. 
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1262 (S.C.) ) That was a case sure 
where a workman in charge of 
stores of the value of Rupees 

6 lakhs was discharged and it was 


held that the Company could no lon- 
ger place its confidence in him. In 
these circumstances, this Court agreed 
with the High Court which set aside 
the award reinstating the workman. 
The Court however noted that coun- 
sel for the employer had on their þe- 
half stated that they were prepared to 
pay ex gratia six months’ salary to 
the workman over and above the 
amount due to him was: not made in 
lieu of any right which the workman 
had. The case before us is not one 
where the postheld by the respondent 
can besaidto beone of trust, nor can 
it be said that the employer had lost 


confidence in the respondent. The 
direction of the Tribunal is, in our 


view, quite reasonable. The appellant 
on reinstatement will have an oppor- 
tunity of watching the work of the 
respondent and will have the right and 
freedom to make up its mind as to 
whether the services of the respon- 
dent should be retained or dispensed 
with on justifiable grounds. 
16. In the result, the appeal is 
dismissed with costs. 
Appeal dismissed. 
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Matter not relating tæ doctrine of plea- 
but to Goveininent: policy — 
Abolition of post is not “dismissal or, 
removal from service —-- Opportunity: 
to show cause against ‘proposed: penal- 
ty does not arise — Consequential ter- 
mination of service does not attract 
Art. 311. sane 

Brief Note: — (A) The power. *:to 
create, continue and abolish any civil 
post is inherent in every sovereign 
Government. It is a policy decision 
exercised by the executive and is de- 
pendent on exigencies of circumstan~ 
ces and administrative necessity. 

(Para 14) 

The abolition of post may have 
the consequence of termination of ser- 
vice; but such termination is not dis- 
missal or removal within the meaning 
of Art. 311 because both in case of dis~ 
missal and removal there is a stigma. 
The abolition of post is not a personal 
penalty against the Government ser- 
vant. Therefore, the opportunity of 
showing cause against the proposed 
penalty of dismissal or removal does 
not arise in the case of abolition of 
post. Nor does it confer on the per- 
son any right to hold the post after it 
is abolished or to any other employ- 
ment. AIR 1958 SC 36 and AIR 1964 
SC 1854 and AIR 1964 SC 600 Dis- 
cussed. (Paras 33, 36) 

Index Note: — (B) Evidence Act 
(1872), S. 115 — No estoppel against 
Government — General rule and ex- 
ception. 

Brief Note: — (B) As a general 
rule the doctrine of estoppel will not 
be applied against the State in its 
governmental. public or sovereign 
capacity. An exception however ari- 
ses where it is necessary to prevent 
fraud or manifest injustice. (Para 37) 

Index Note: — (C) Constitution of 
India, Art. 226 —- Bias or mala fides— 
Where exigencies of administration 
required alterations in establishment 
and creation of new department and 
there was no colourable exercise of 
power by the State, there was no ques- 
tion of bias or mala fides in regard to 


it. (Para 38) 


Index Note: — (D) Constitution of 
India, Arts. 19 (1) (£), 31 and 14 — 
When not violated. 

Brief Note: — (D) The said Arti- 
cles are not violated when the post 
which a Government servant holds is 
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. Htself: abolished, because his ‘right to 
- hold the post comes to an end on its 
abolition. ` (Para 39) 


Nor is Article 14 attracted when 
no Government servants similarly 
situated had been allowed to remain 
in service. (Para 40) 
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RAY, C. J.:— Civil Appeal No, 275 
of 1971 is by certificate from the judg- 
ment dated 6 August, 1970 of the 
High Court of Kerala. The appellant 
is M. Ramanatha Pillai. 

2. Civil Appeal No. 2231 of 
1970 is by certificate from the judgment 
D/- 29 January, 1970 of the High 
Court of Punjab and Haryana. The ap- 
pellants arẹ S. Ajit Singh and Jamna 
Dass Akhtar. 

3. Civil Appeal No. 248 of 1971 
is by certificate from the judgment 
dated 30 September, 1970 of the High 
Court of Punjab and Haryana. The 
appellants are seven in number. They 
are Kulbhushan Lal, Krishna Lal, Jag- 
dev Singh, Shanti Sarup, Dilawar 
Singh, Ram Asra and Inder Lal. 

4. The facts in Civil Appeal 
No. 275 of 1971 are these. A Vigilance 
Commission was constituted for the 
- State of Kerala by an order dated 29 
May. 1965, TheGovernmentof Kerala 
on 26 October, 1965 sanctioned the 
¢reation of a temporary post of Vigi- 
lance Commissioner for a period of 
three years from 3 June, 1965. P. D. 
Nandana Menon assumed charge as 
Vigilance Commissioner in that tempo- 


_ rary post. 


5. By an order dated 16 April, 
1966 the Government of Kerala defin- 


ed the constitution, jurisdiction, powers 
and functions of the Commission. The 
Order stated that the Commission 
would be headed by a ‘full time officer 
designated as Vigilance Commissioner. 
The Vigilance Commissioner under the 
order was to be appointed by the 
Governor of the State and was not to 
be removed or suspended from office 
except in the manner provided for the 
removal or suspension of the Chair- 
man of the Kerala Public Service Com- 
mission. On 24 January, 1968 the 
continuance of the temporary post was 
sanctioned for a period of one year 
with effect from 3 June, 1968. Mean- 
while P. D. Nandana Menon retired 
from the post. i 


6. By an order dated 24 Sept- 
ember, 1968 the appellant Ramanatha 
Pillai was appointed as Vigilance Com- 
missioner on a consolidated pay of 
Rs. 2500 per month for a term of three 
years from the date of his assuming 
charge vice P. D. Nandana Menon 
retired. By an order dated 2 Novem- 
ber, 1968 the Government of Kerala 
ordered that the Vigilance Commis- 
sioner would hold office for a period 
of five years or till he attained the age 
of 60 years whichever was earlier. By 
an order dated 15 November, 1968 
sanction was accorded to the continu- 
ance of the temporary post of the Vigi- 
on Commissioner till 28 February, 


7. There was an agreement 
dated 20 December, 1968 between the 
appellant Ramanatha Pillai and the 
Government of Kerala. The agreement 
provided that the term of appointment 
was to be for a period of five years 
from 3 October, 1968 or till the ap- 
pellant attained the age of 60 years 
whichever is earlier. The agreement 
further stated that the appellant is not 
to be removed or suspended from 
office except in the manner provided 
for removal or suspension of the 
Chairman or Members of the State 
Public Service Commission. 


8. By an order dated 24 Fe- 
bruary 1970 the Government of Kerala 
stated that the post of Vigilance Com- 
missioner sanctioned was temporary 
and the “present sanction for the post 
of Vigilance Commissioner will expire 
on 28 February, 1970 and that for the 
staff of the Commission will expire on 
28 February, 1971”. The order further 
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stated that the Government having 
considered all aspects of the matter 
came to the conclusion that there was 
no need to have a Vigilance Commis- 
sioner. The Government, therefore, 
ordered that the post of Vigilance 
Commissioner would be abolished with 
effect from 28 February, 1970. The 
continuance of the staff of the Commis- 
sion upto 15 March, 1970 was sanc- 
tioned to enable the office of the Com- 
mission to wind up its work. It may 
be stated here that in the Government 
Order dated 3 December, 1969 sanc- 
tion for the continuance of the staff in 
temporary posts from 1 March, 1970 
to 28 February, 1971 was accorded. 
The affidavit evidence of the Govern- 
ment of Kerala about the continuance 
of the temporary posts in the staff of 
the Vigilance Commission till 28 Fe- 
bruary, 1971 is that the budget for 
1970-71 was prepared in advance of 
the presentation of the proposal in the 
Legislature. At the time when the 
proposals were forwarded by the Ad- 
ministrative Departments concerned 
with the establishment of the Vigilance 
Commissioner no decision had been 
taken regarding the abolition of the 
post cf the Vigilance Commissioner. 
After taking the decision to abolish the 
Vigilance Commission the Government 
considered the feasibility of omitting 
the provisions in the budget, but it 
was found to be too late to make any 
changes. The post of Vigilance Com- 
missioner was sanctioned upto 28 Fe- 
bruary, 19770. 


9, The appellant Ramanatha 
Pillai raised three principal con- 
tentions in the High Court. First, that 
the abolition of the post of Vigilance 
Commissioner amounted to removal of 
the appellant from service within the 
meaning of Article 311 of the Consti- 
tution. Second, that the abolition of 
the gost was made mala fide. Third, 
the appellant entered into an agree- 
ment with the Government and by ac- 
cepting the offer changed his position 
and the State was precluded from al- 
tering the terms of agreement on the 
principle of estoppel. The High Court 
did not accept any of the contentions. 
The High Court held that the termi- 
nation of service resulting from the 
abolition of the post would not attract 
the provisions of Article 311 of the 
Constitution. The High Court however 
added that this would be so when the 


abolition of the post was not a colo- - | 


urable exercise of power with a view 
to removing the incumbent holding the 
post from service. The High Court in 
the facts and circumstances came to 
the conclusion that it was impossible 
to draw any inference that the aboli- 
tion of the post was with a motive of 
doing away with the services of the 
petitioner. The High Court held that 
no estoppel could arise or operate to 
fetter the powers and discretion of the 
Government if in the interest of ad- 
ministration and in public interest cer- 
tain alterations in the establishment 
were made and new posts or depart- 
ments were created. The reason given 
by the High Court was that this would 
be a governmental function and the 
court would not sit in judgment on 
such action and decide whether the 
course was proper or not. The High 
Court, therefore, held that there could 
not be any estoppel against the Gov- 
ernment in the discharge of duty owed 
to! the public. The ratio of the High 
Court judgment is that there cannot | 
be an estoppel in respect of statutory 
provisions of the governance of the 
State which are made for the benefit 
of some one other than the person 
against whom the estoppel is asserted. 


10. In Civil Appeal No. 2231 of 
1970 the questions raised in the High 
Court were whether the abolition of ` 
the Subordinate Services Selection 
Board and the consequential termina- 
tion of the services of the Chairman 
and the Member of the Board attract- 
ed application of Article 311 of the 
Constitution. The High Court found 
that the State Government decided in 
public interest to abolish the Board. 
There were bickerings among the 
Members of the Board. The Adminis- 
trative Reforms Commission recom- 
mended the abolition of the Board. The 
appointment of the Members was of 
a temporary character. Consequent up- 
on the abolition of the Board there . 


existed no post on which the appel- . . 


lants could claim appointment. 


11. Civil Appeal No. - 248 of 
1971 concerns posts held by the ap-. 
pellants in the Industrial Training 
Institute in Haryana. The appellants 
were permanent employees. Their posts 


were abolished with effect from 26 — 


March 1969. The Government termi- 
nated their services upon the abolitign 
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of the posts. The appellants raised the 
similar question as to whether the 
abolition of posts would attract Arti- 
cle 311 of the Constitution. The High 
Court relied on its decision in Civil 
Appeal No. 2231 of 1970 and held that 
the abolition of posts did not attract 
Article 311 of the Constitution. 


12. The contentions on behalf 
of the appellant Ramanatha Pillai 
were these. First, the order abolish~ 
ing the post is vitiated by mala fide of 
respondent No. 2. Second, the aboli- 
tion of the post does not terminate the 
agreement, dated 20 December, 1966. 
Third, the abolition of the post has the 
effect of terminating the services of 
the appellant, and. therefore, it is in- 
valid by reason of non-compliance with 
the provisions of Article 311 of the 
Constitution. Fourth, the order of 
the Government was made without 
giving an opportunity to the appellant 
and thereby violated the principles of 
natural justice. It was said that the 
order of Government entailing the 
civil consequences of loss of service 
could be made only after observing the 
principles of natural justice. Fifth, the 
principle of estoppel applies to the case 
that it was not lawful for the Govern- 
ment to terminate the services of the 
appellant. 


13. On behalf of the other ap- 
pellants the contentions are these. The 
right to permanent tenure is created 
by rules or Acts. The executive deci- 
sion cannot put an end to these rights. 
Service Rules create statutory rights 
to receive salary and pension till the 
age of superannuation. These statu- 
tory rights constitute property within 
the meaning of Articles 19 (1) (Í), 31 
(1) and (2) of the Constitution. The 
abolition of a post is a mere executive 
decision and it cannot terminate the 
statutory tenure of service nor can it 
affect fundamental rights without the 
support of a valid law. The tenure can- 
not be taken away by rule or an Act 
which is inconsistent with Article 311 
(1) and (2) of ‘the Constitution, both 
before and after the amendment of 
that Article. After amendment of 
Article 311 (1) a permanent Govern- 
ment servant holds office during good 
behaviour and the doctrine of pleasure 
stands negatived except to the extent 
saved expressly by Article 310. A 
premature termination on abolition of 


"A.L R. 
post violates Articles 311 (2), 19 (1) 
(£) and 31 (1) and also Articles 14 and 
16. If termination of employment 
after notice is bad a termination with- 
out notice without a valid rule is 
worse. 


14, The first question which 
falls for determination is whether the 
Government has a right to abolish a 
post in the service. The power to create 
or abolish a post is not related to the 
doctrine of pleasure. It is a matter 
of governmental policy. Every sove- 
reign Government has this power in 
the interest and necessity of internal 
administration. The creation or abo- 
lition of post is dictated by policy deci- 
sion, exigencies of circumstances and 
administrative necessity. The creation, 
the continuance and the abolition of 
post are all decided by the Government 
in the interest of administration and 
general public. 


15. The next question is whe- 
ther abolition of post is dismissal or 
removal within the meaning of Arti- 
cle 311. This question has directly not 
come up for decision in this Court. 
There are however observations on this 
aspect in three decisions of this Court. 
These are Parshotam Lal Dhingra v. 
Union of India 1958 SCR 828 = (AIR 
1958 SC 36), Champaklal Chimanlal 
Shah v. Union of India (1964) 5 SCR 
190 = (ATR 1964 SC 1854) and Moti Ram 
Deka v. General Manager, N. E. F. 
Railways, Maligaon, Pandu, (1964) 5 
SCR 683 = (AIR 1964 SC 600). 


16. Article 311 as it stood prior 
to the Constitution Fifteenth Amend- 
ment Act 1963 enacted that no person 
as mentioned in Article 311 (1) shall 
be dismissed or removed or reduced 
in rank until he has been given a rea- 
sonable opportunity of showing cause 
against the action proposed to be taken 
in regard to him. After the Constitu- 
tion Fifteenth Amendment Act, 1963 
Article 311 states that no person men- 
tioned in Article 311 (1) shall be dis- 
missed or removed or reduced in rank 
except after an enquiry in which he 
has been informed of all the charges 
against him and giving a reasonable 
opportunity of being heard in respect 
of those charges. Further, where it is 
proposed, after such enquiry, to im- 
pose on him any such penalty of dis- 
missal, removal or reduction in rank 
he has to be given an opportunity of 
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making representation to the penalty 
proposed. l 

17. Article 309 provides that 
subject to the provisions of the Con- 
stitution, Acts of the appropriate 
Legislature may regulate the recruit- 
ment and conditions of service of per- 
sons appointed, to public services and 
posts in connection with the affairs of 
the Union or of any State. Therefore, 
Acts in respect of terms and conditions 
of service of persons are contemplated. 
Such Acts of Legislature must how-~ 
ever be subject to the provisions of 
the Constitution. This attracts Arti- 
ce 310 (1). The proviso to Art. 309 
makes it competent to the President or 
such person as he may direct in the 
case of services and posts in connec- 
tion with the affairs of the Union and 
for the Governor of a State or such 
person as he may direct in the case of 
services and posts in connection with 
the affairs of the State, to make rules 
regulating the recruitment and _ the 
conditions of service of persons ap- 
pointed, to such services and posts 
under the Union and the State. These 
Rules and the exercise of power con- 
ferred on the delegate must be subject 
to Article 310. The result is that Arti- 
cle 309 cannot impair or affect the 
pleasure of the President or the Gover- 
nor therein specified. Article 309 is, 
therefore, to be read subject to Arti- 
cle 310. 

18. Article 310 deals with the 
tenure of office of persons serving the 
Union or the State. Article 310 pro- 
vides that such office is held during 
the pleasure of the President if the 
post is under the Unionor during the 
pleasure of the Governor ifthe post is 
under the State. The doctrine of plea- 
sure is thus embodied in Article 310 
(1). Article 310 (2) deals with 
cases of persons appointed under 
contract. This Article provides that if 
the President orthe Governor deems 
it necessary to secure the services of 
a person having special qualifications, 
he may appoint him under a special 
‘contract. Such a contract may pro- 
vide for the payment to him of com- 
pensation if before the expiration of 
an agreed period that post is abolished 
or he is, for reasons not connected with 
any misconduct on his part, required 
to vacate that post. It is noticeable 
that Art. 310 (1) begins with a clause 
“except as expressly provided by 


‘given a reasonable 
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this Constitution’. Therefore, the 
other provisions.in the Constitution 
which impinge on Article 310 have the 
effect of making Article 310 to .be 
Subject to those Articles. The excep- 
tions thus contemplated occur in Arti- 
cles 124, 148, 218 and 324. Another im- 
portant exception is Article 311. Arti- 
cle 311 is however not subject to any 
Other provision of the Constitution. 

19 When Article 311 states that 
no person shall be dismissed. removed 
or reduced in rank until he has been 
opportunity of 
showing cause against the action pro- 
posed to be taken in regard to him it 
affords a protection and security of 
Government service. Article 311 ap- 
plies to all Government servants hold- 
ing permanent, temporary or officiat- 
ing post. The protection afforded by 
Article 311 is however limited to the 
imposition of three major penalties. 
These are dismissal, removal or reduc- 
tion in rank. The words “dismissed”, 
“removed” and “reduced in rank” are 
technical words. Both in the case of 
removal or dismissal there is a stigma. 
It also involves loss of benefit. There 
may also be an element of personal 
blameworthiness of the Government 
servant. Reduction in rank is also a 
punishment. The expression “rank” 
in Article 311 (2) has reference to a 
person’s classification and not to his 
particular place in the same cadre in 
the hierarchy of the service to which 
he belongs. Merely sending back a 
servant to his substantive post has ` 
been held not to be a reduction in rank 
as a punishment since he had no legal 
right to continue in officiating post. 
The striking out of a name from the 
panel has been held to affect future 
rights of promotion and to be a reduc- 
tion in rank, 

20. A reduction in rank is a 
punishment if it carries penal conse- 
quences with it. In Dhingra case, 
1958 SCR 828 = (AIR 1958 S5C 36) 
(supra) it has been said that whether 
a servant is punished by way of reduc- 
tion in rank is to be found by apply- 
ing one of the two following tests: 
Whether the servant has a right to the 
post or the rank or whether evil con-. 
sequences such as forfeiture of pay or 
allowances, loss of seniority in his 
substantive rank, stoppage or postpone- 
ment of future chances of promotion 
follow as a result of the order. 
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21. Any and every termination 
of service cannot amount to dismissal 
or removal. A termination of service 
brought about by the exercise of con- 
tractual right is not by itself dismissal 
or removal. (See Satish Chandra 
Anand v. The Union of India 1953 SCR 
655 = (AIR 1953 SC 250) ). Again, ter- 
mination of service by compulsory 
retirement in terms of a specific rule 
regulating the conditions of service is 
not tantamount to infliction of a puni- 
shment and does not attract Art. 311 
(2). (See Shyam Lal v. State of U. P. 
and the Union of India (1955) 1 SCR 
26=(AIR 1954 SC 369). ) Similarly the 
retirement of a permanent servant on 
his attaining the age of superannua- 
tion does not amount to his removal 
within the meaning of Article 311 (2). 
In these cases the termination of ser- 
vice does not carry with it the penal 
consequences of loss of pay or allow- 
ances. 

22. The ruling in Dhingra case, 
1958 SCR 828 = (AIR 1958 SC 36) 
(supra) is that the protection of Arti- 
cle 311 is afforded to permanent as 
well as temporary posts or officiating 
in any of them. Where a person has 
a substantive appointment to a perma- 
nent post he has a right to hold the 
post until, under the rules, he attains 
the age of superannuation or is com- 
pulsorily retired after having put. in 
the prescribed number of years’ service 
or the post is abolished and his service 
cannot be terminated except by way 
of punishment for misconduct, negli- 
gence, inefficiency or any other dis- 
qualification found against him on en- 
quiry after due notice to him. This is 
the statement of law in Dhingra case 
1958 SCR 828 = (AIR 1958 SC 36) as 
well as Moti Ram Deka case (1964) 5 
SCR 190 = (AIR 1964 SC 1854) (supra). 
An appointment to a temporary post 
for a certain specified period gives the 
servant a right to hold the post for the 
entire period of his tenure, and his 
tenure cannot be put an end to during 
- that period unless he is, by way of 
punishment, dismissed or removed from 
- the service. Except in these two cases 
the appointment to a post permanent or 
-temporary, on probation or on an 
officiating basis or a substantive ap- 
pointment to a temporary post gives to 
the servant so appointed no right to 
the post and his service may be ter- 
minated unless his service had: ripened 
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into what is, in the service rules, call- 
ed a quasi-permanent service. (See 
Dhingra case (supra) ). 


23. A post may be abolished 
in good faith, The order abolishing 
the post may loseits effective character 
if it is established to have been made 
arbitrarily, mala fide or as a mask of 
some penal action within the meaning 
of Article 311 (2). 


24. Counsel for the appellants 
relied on the observations at pp. 706- 
707 of the Report in Moti Ram Deka 
case (1964) 5 SCR 683 = (AIR 1964 
SC 600) (supra). The observations are 
these. “A person who substantively 
holds a permanent post has a 
right to continue in service, sub- 
ject, of course, to the rule of 
superannuation and the rule as 
to compulsory retirement. If for 
any other reason that right is in- 
vaded and he is asked to leave his ser- 
vice, the termination of his service 
must inevitably mean the defeat of his 
right to continue in service and as 
such, it is in the nature of a penalty 
and amounts to removal”. These ob- 
servations were extracted in support 
of the contention that Moti Ram Deka 
case (supra) is an authority for the 
proposition that abolition of post 
amounts to removal. That is totally 
misreading the decision in Moti Ram 
Deka case (supra). 

25. The phrase “if for any 
other reason that right is invalid’ is 
in juxtaposition to the two exceptions 
of the rule of superannuation and the 
rule of compulsory retirement as ex- 
ceptions to the applicability of Arti- 
cle 311. The third exception of termi- 
nation as a result of the abolition of 
a post was not being considered in 
that portion of the judgment in Moti 
Ram Deka case, (1964) 5 SCR 683 = 
(AIR 1964 SC 600) (supra). Earlier in 
the judgment in Moti Ram Deka case 
(supra) it is said that a permanent ser- 
vant would normally acquire a right 
to hold the post until under the rules 
he attained the age of superannuation 
or was compulsorily retired or the 
post was abolished. The same view is 
taken in Champaklal case (supra). 


26. In Moti Ram Deka case, 
(1964) 5 SCR 683 = (ATR 1964 SC 600) 
(supra) it was said that the statement 
of law in Dhingra case 1958 SCR 828 
= (AIR 1958 SC 36) (supra) “in the 
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absence of a contract, express or im- 
plied, or .service rule the permanent 
servant cannot be turned out” would 
permit the authority to terminate the 
service of a permanent servant under 
terms of contract or service rules with- 
out taking the case under Article 311 
though such termination might amount 
to removal or compulsory retirement. 
This Court in Moti Ram Deka case 
(supra) did not agree with this state- 
ment of law in Dhingra case (supra) 
and laid down the law tobe that where 
a rule is alleged to violate the con- 
stitutional guarantee afforded by Arti- 
cle 311 (2) the argument of contract 
between the parties and its binding 
character is wholly inappropriate. The 
introduction of the two clauses “in the 
absence of a contract, expressed or 
implied, or service rule’ in Dhingra 
case (supra) was by reason of consi- 
deration of Rule 49 in that case. Rule 
49 spoke of termination of emplovment 
of a probationer or a temporary ser- 
vant or a servant under a contract not 
to amount to removal or dismissal 
within the meaning of that Rule. That 
is why these two clauses, it was poin- 
ted out in Moti Ram Deka case. would 
have no relevance or application to 
permanent servants. 


27. In other words, if was said 
that the two tests laid down in Dhin- 
gra case, 1958 SCR 828 = (AIR 1958 
SC 36) (supra) first whether the ser- 
vant had a right to hold the post and 
whether he had been visited with evil 
consequences of the kind referred to 
therein were not cumulative but were 
alternative. Therefore, if the first test 
was satisfied termination of the per- 
manent servants services would 
amount to removal because his right 
to the post is prematurely invaded. 
This ruling in Moti Ram Deka case, 
(1964) 5 SCR 683 = (AIR 1964 SC 600) 
(supra) is on the relevant issue as to 
whether the order of termination with 
notice as contemplated in Rule 149 (3) 
was valid. Such a rule was found to 
be a clear infraction of Article 311. 


28. The statement of law in 
Dhingra case 1958 SCR 828 = (AIR 
1958 SC 36) (supra) that in the absence 
of a contract, express or implied, or a 
service rule, a permanent servant can- 
not: be turned out of his post unless 
the post is abolished or unless he is 
guilty of misconduct was examined, 
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in Moti Ram Deka case. (1964) 5 SCR 
683 = (AIR 1964 SC 600). 


29. In Moti Ram Deka case 
(1964) 5 SCR 683 = (AIR 1964 SC 600) 
(supra) it has been said that in regard 
to temporary servants or servants on 
probation the terms of contract or ser=« 
vice rules may provide for the termi- 
nation of the services on notice ofa 
Specified period, or on payment `of 
salary for the said period, and if in 
exercise of the power thus conferred 
the services of a temporary or proba~ 
tionary servant are terminated, it may 
not necessarily amount to removal. If 
it is shown that the termination of 
Services is no more than discharge 
simpliciter effected by virtue of the 
contract, or the relevant rules, Arti- 
cle 311 (2) may not be applicable to 
such a case. If, however, the termi- 
nation of a temporary servants ser- 
vice in substance represents a penalty 
imposed on him or punitive action is 
taken against him then such termina- 
tion would amount to removal and 
Article 311 (2) would be attracted, 
The position would be the same in 
regard to reduction in rank of an of 
ficiating servant. 


30. The termination of the ser- 
vice of a permanent servant on the 
terms of a contract or under a service 
rule will attract Article 311 if such 
termination is in the nature of penalty . 
and amounts to removal. This state- 
ment of law in Moti Ram Deka case, 
(1964) 5 SCR 683 = (AIR 1964 SC 600) 
(supra) is on the construction of Rules 
148 (3) and 149 (3) of the Indian Rail- 
way Establishment Code. Rule 148 (3) 
deals with non-pensionable railway 
servants. Rule 149 (3) deals with 
other railway servants. Both the rules 
provided that the service of railway 
servant “shall be liable to termination 
on notice on either side for the 
periods shown below.” Such notice is 
not however required under those 
Rules 148 (3), 149 (3) in cases of dis- 
missal or removal as a disciplinary . 
measure after compliance with the 
provisions of clause (2) of Article 311 | 
of the Constitution, retirement on at= 
taining the age of superannuation and 
termination of service due to mental 
or physical incapacity. In Moti Ram 
Deka case (supra) it was held that 
neither of the two rules contemplated 
an enquiry and in none of the actual 
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" eases there the procedure prescribed 
by Article 311 (2) was followed. In 
Moti Ram Deka case (supra) Rule 149 
(3) which permitted termination of 
service with notice in cases of miscon- 
duct to which the second part of the 
Rule applied was found to be uncon- 
stitutional. 


31. Rules 148 and 149 in Moti 
Ram Deka case, (1964) 5 SCR 683 = 
(AIR 1964 SC 600) (supra) referred ta 
retirement on superannuation end ter- 
mination due to physical or mental in-. 
capacity. These considerations were 
not fixed on any ad hoc basis and did 
not involve exercise of any discretion. 
These Rules would apply uniformly to 
servants under those categories. It is 
in this background that the two 
clauses “in the absence of a contract, 
expressed or implied, orservice rule” 
in Dhingra case, 1958 SCR 828=(AIR 
1958 SC 36) (supra) were read to sup- 
port the reasoning that in regard to a 
permanent civil servant the termina- 
‘tion of his services otherwise than 
under the rule of superannuation or 
compulsory retirement would amount 
to removal. Rules 148 and 149 autho- 
rised Administration to terminate the 
services of all the permanent servants 
on giving notice. That clearly amoun- 
ted to the removal of the servant in 
question. 


32. An argument was advanced 
in Moti Ram Deka case, (1964) 5 SCR 
683 = (AIR 1964 SC 600) (supra) that 
Article 310 (1) and Article 311 are to 
be construed in such manner that the 
pleasure contemplated by Article 310 
(1) does not become illusory. The 
contention was that Article 311 (2) was 
in the nature of a proviso and an 
exception to Article 310 and in all 
eases falling outside the scope of Article 
311 the pleasure of the President or 
the Governor must be allowed to rule. 
This Court in Moti Ram Deka case 
(supra) said that the pleasure of the 
President has to be exercised in accord- 
ance with the requirements of Article 
311. Once it is shown that a perma- 
nent civil servant is removed from 
service Article 311 (2) would apply and 
Article 310 (1) cannot be invoked in- 
dependently with the object of justi- 
fying the contravention of the provi- 
sions of Article 311 (2). 


33. Where it was said in Moti 
Ram Deka case, (1964) 5 SCR 683 = 


(AIR 1964 SC 600) (supra) that the 
order of termination could be effective 
after complying with Article 311 ił 
was presumed that the provisions of 
Article 311, viz., issue of the charge- 
Sheet, enquiry would be applicable to 
such cases of termination. With regard 
to abolition of post and consequential 
termination no charges could normal- 
ly be framed and no enquiry could be 
held. Therefore, apart from the con- 
sideration that abolition cf post is not 
infliction of a penalty like dismissal 
or removal or reduction in rank, 
the framing of charge, the en- 
quiry and opportunity of showing 
cause against the. imposition of 
penalty cannot normally apply to 
the case of abolition of post. The 
discharge of the civil servant on ac- 
count of abolition of the post held by 
him is not an action which is pro- 
posed to be taken as a personal penal- 
ty but it is an action concerning the 
policy of the State whether a perma- 
nent post should continue or not. 

34. Counsel on behalf of the 
appellants contended that the power to 
abolish the post is derived from the 
doctrine of pleasure as embodied in 
Article 310 and since Moti Ram Deka 
case (1964) 5 SCR 683 = (AIR 1964 
SC 600) (supra) has abolished the 
doctrine of pleasure there would not 
exist any power to abolish the post. 
This contention is unsound. The power 
to abolish any civil post is inherent in 
every sovereign Government. This 
power is a policy decision exercised by 
the executive. This power is necessary 
for the proper functioning and internal 
administration of the State. The 
doctrine of pleasure as embodied in 
Article 310 has not been abolished in 
Moti Ram Deka case (supra). It has 
been made subject to Article 311. The 
doctrine of pleasure cannot be invoked 
to terminate the services in contraven-~ 
tion of Article 311. Article 310 (2) 
throws a decisive light on the nature of 
tenure of office provided by Article 
310 (1). Article 310 (2) recognises the 
consequences of service at pleasure and 
expressly overrides them in a very 
limited class of cases. These cases are 
where a fixed term contract is made. 
Article 310 (2) authorises payment of 
compensation to a government servant 
if before the expiration of that period 
the post is abolished or he, for reasons 
not connected with any misconduct, is 
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required to vacate the post. The 
termination under Article 310 (2) is in 
cases of contract having specific 
provisions for compensation. Moti Ram 
Deka case (supra) has not abolished the 
doctrine of pleasure as embodied in 
Article 310. Article 310 has been made 
subject to Article 311 where termina- 
tion is by way of punishment. 


35. Counsel for the appellants 
contended that since Article 310 (2) 
refers to the event of abolition of post 
such right is limited by provision for 
compensation and the necessity of 
securing the services of the per- 
son having special qualification. It 
is, therefore, argued on behalf of the 
appellants that there was no uncondi- 
tional right in the Executive or the 
legislature to abolish the post. The 
concept of contract of payment of com- 
pensation is an exception tothe doctrine 
of pleasure as embodied in Article 310 
(1). The reference to abolition of post 
in Article 310 (2) is in relation to pay- 
ment of compensation as a provision 
in the contract. The provisions of Arti- 
cle 310 (2) furnish intrinsic evidence 
that the right to abolish the post is a 
category of power exercisable by the 
State. Article 310 is prefaced by the 
words “expressly provided by this 
Constitution”. 


36. The abolition of post may 
have the consequence of termination 
of service of a government servant. 
Such termination is not dismissal or 
removal within the meaning of Arti- 
cle 311 of the Constitution. The op- 
portunity of showing cause against the 
proposed penalty of dismissal or re- 
moval does not therefore arise in the 
ease of abolition of post. The abolition 
of post is not a personal penalty against 
the government servant. The abolition 
of post is an executive policy decision. 
Whether after abolition of the post the 
Government servant who was holding 
the post would or could be offered any 
employment under the State would 
therefore be a matter of policy deci- 
sion of the Government because the 
abolition of post does not confer on 
the person holding the abolished post 
any right to hold the post. 

37. The High Court was cor- 
rect in holding that no estoppel could 
arise against the State in regard to 
abolition of post. The appellant Rama- 
natha Pillai knew that the post was 
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temporary. In American Jurisprudence 
2nd at page 783 paragraph 123 it is 
stated “Generally, a State is not sub- 
ject to an estoppel to the same extent 
as in an individual or a private cor- 
poration. Otherwise, it might be ren- 
dered helpless to assert its powers in 
government. Therefore as a general 
rule the doctrine of estoppel will not 
be applied against the State in its 
governmental, public or sovereign 
capacity. An exception however arises 
in the application of estoppel to 
the State where it is necessary to pre- 
vent fraud or manifest injustice’. The 
estoppel alleged by the appellant 
Ramanatha Pillai was on the ground 
that he entered into an agreement and 
thereby changed his position to his de- 
triment. The High Court rightly held 
that the courts exclude the opera- 
tion of the doctrine of estoppel, 
when it is found that the au- 
thority against whom estoppel is plea- 
ded has owed a duty to the public 
against whom the estoppel cannot fair- 
ly operate. 

38. Counsel for the appellant 
Ramanatha Pillai repeated in this 
Court the allegations of mala fide in 
regard to the abolition of post. Broad- 
ly the allegations were two fold. First, 
that the second respondent made a 
speech in the Assembly and made re- 
ferences to the appellant which would 
show that the second respondent was 
biased and prejudiced against the ap- 
pellant. Second, after the abolition of 
the Vigilance Commission a new de- 
partment was created. The functions 
of the new department were the same 
as those of the Vigilance Commission. 
Therefore, the object was not to abo- 
lish the Vigilance Commission and only 
to terminate the services of the appel- 
lant. The High Court held that the 
State entertained doubts as to the ad- 
visability of establishing Vigilance 
Commission even before it was con- 
stituted in 1965. After the retirement 
of the first Vigilance Commissioner 
P. D. Nandana Menon the question was 
again considered. Views were express- 
ed that the Commission had not work- 
ed satisfactorily. The State, therefore, 
decided to abolish the Vigilance Com- 
mission. The High Court rightly held 
that the exigencies of administration 
required alterations in the establish- 
ment and creation of a new depart- 
ment. This is a governmental func- 
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tion and a policy decision. The High 
Court was correct that there was no 
reason to hold that there was colour- 
able exercise of power by the State. 


39. The right to hold a post 
comes to an end on the abolition of 
the post which a Government servant 
holds. Therefore, a Government ser- 
vant cannot complain of a violation of 
Article 19 (1) (f) and Article 31 of the 
Constitution when the post is abolish- 
ed. 


40. Article 14 is not attracted 
on the facts of the present cases. The 
appellant in C. A. No. 275 of 1971 was 
appointed to the ad hoc post of the 
Vigilance Commissioner. In C. A. No. 
2231 of 1970 the Chairman and the 
Members of the Subordinate Services 
Selection Board were discharged on 
the abolition of that Board. Their 
cases are similar to the case of the 
appellant in C. A. No. 275 of 1971. In 
C. A. No. 248 of 1971 the appellants 
were permanent teachers of the Train- 
ing Institute. Their duty was to coach 
the trainees in certain subjects. As 
the trainees did not offer the subjects 
in which the appellants were specia- 
lists, they became surplus. Their cases 
also resemble the case of the appellant 
in C. A. No. 275 of 1971. On the facts 
of these cases the appellants cannot 
complain of discrimination because it 
could not be and has not been shown 
that the Government servants simi- 
larly situated had been allowed to re- 
main in service. 


41. The High Court was cor- 
rect in all the three appeals in coming 
to a conclusion that the abolition of 
post does not attract Article 311. 


42. For the aforesaid reasons 
the appeals fail and are dismissed. In 
view of the fact that the High Court 
did not make any order as to costs in 
these appeals each party will pay and 
bear its own costs in the three ap- 
peals. 


Appeals dismissed. 
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Western India Match Co. Lid. 
Appellant v. Workmen, Respondent. 


Civil Appeal No. 2375 of 1968, 
D/- 20-8-1973. 


Index Note: (A) Industrial Em- 
ployment (Standing Orders) Act (1946) 
Pre-agreement of service with a 
workman — Inconsistent with the pro- 
visions of standing orders of the Com- 
pany — Not valid. AIR 1959 All 639 
aky aren) 1 Lab LJ 14 (All Over- 
ruled. 


Brief Note: — (A) It is now 
well settled that the employer cannot 
enter into an agreement with a work- 
man which is inconsistent with the 
Standing Orders of the company. The 
terms of the Standing Orders would 
prevail over the corresponding terms 
in the contract of service. While the 
standing orders are in force it is not 
permissible for the employer to seek 
their statutory modifications so that 
there can be one set of standing orders 
In respect of certain employees and 
another for the rest. In other words 
the employer cannot enforce simulta- 
neously the standing orders regulating 
the classification of workmen and a 
special agreement with an individual 
workman settling his categorisation. 
AIR 1970 SC 512 and AIR 1972 SC 
1626 and AIR 1972 SC 1201 and AIR 
1966 SC 808 Applied; AIR 1959 All 
639 and (1962) 1 Lab LJ 14 (AD) Over- 
ruled. (Paras 5, 6, 7) 


Index Note: — (B) Industrial 
Employment (Standing Orders) Act 
(1946) Sections 4, 5 — Certification of 
Standing Orders — Duties of certify- 
ing officer. 


Brief Note: — (B) With the 
advent of trade unionism and collective 
bargaining new problems of maintain- 
ing industrial peace and production for 
the society were created. It was then 
considered that the society had a vital 
interest in the settlement of terms of 
employment of industrial labour and 
thus the settlement of labour problems 
became tripartite and the State, repre- 
senting the society entered on the 
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scene. To give effect to this new ideo- 
logy, the Industrial Employment 


(Standing Orders) Act, 1946 came to be 
enacted. 


While it was open to the emplo- 
yers to frame standing orders for their 
concerns, orders framed by them have 
therefore to be certified by the Certi- 
fying Officer. Section 4 of the Act en- 
joins upon him to adjudicate upon the 
fairness and reasonableness of the pro- 
visions of the standing orders framed 
and while doing so he is directed to 
consider and weigh the social interest 
in the claims of the employer and in 
the demands of the workmen. Modifi- 
cation of the Standing Orders is per- 
missible under Section 10 but that can 
be achieved, whether by the workmen 
or the employer, only in the prescribed 
manner, and contravention of the 
standing orders is visited with heavy 
penalties. (Para 8) 


Index Note: — (C) U. P. Indus- 
trial Disputes Act (1947) Section 6-B 
— Settlement otherwise than in a con- 
ciliation proceeding — Has to be regis- 
tered with the conciliation officer to be 
binding on the parties — Like Indus- 
trial Employment (S. O.) Act U. P. Act 
also insists on three party participation 
in settlement of terms for employment 
— Word ‘may’ in sub-section (2) 
means ‘shall.” (Para 10) 

Yndex Note: — (D) Constitution 
of India Art. 136 — New Point 
Point neither raised before Labour 
Court nor in the special Leave Petition 
cannot be allowed to be raised at the 
time of hearing of appeal. AIR 1971 
SC 2171 Foll. (Para 13) 


Cases Referred: Chronological Paras 


AIR 1972 SC 1201 = (1972) 2 

SCC 54=1972 Lab IC 644, 

U. P. Electric Supply Co. Ltd. 

v. Their Workmen 
AIR 1972 SC 1343 = (1972) 1 

Lab LJ501=1972 Lab IC 668. 

Air India Corpn. Bombay v. 

V. A. Rebellow 14 
AIR 1972 SC 1626 = 1972 Lab 

IC 873, Avery India Ltd. v. 

Second Industrial Tribunal 

West Bengal 6 
AIR 1972 SC 1975 = (1972) 1 

Lab LJ 4781972 Lab IC 1141, 

Binny Ltd. v. Their Workmen 13 
AIR 1971 SC 2171 = (1971) 3 

SCR 774=1971 Lab IC 1235. 
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Management of Panitole Tea 

Estate v. Their Workmen 13 
AIR 1971 SC 2414 = 1971 Lab 

IC 1393, Francis Klein & 

Co. (Pvt.) Ltd. v. Workmen 14 
AIR 1970 SC 512 = (1970) 1 

SCR 808 = 1970 Lab IC 411. 

Agra Electric Supply Co. Ltd. 

v. Alladin 6 
AIR 1970 SC 1401 = (1970) 1 

Lab LJ 228 = 1970 Lab IC 

1166, Hindustan Steels Ltd. 

v. A. K. Roy 13 
AIR 1968 SC 585 = (1968) 1 

SCR 581 = 1968 Lab IC 558, 

Management of Bangalore 

Woollen Cotton and Silk Mills 

Co. v. Their workmen 11 
AIR 1966 SC 808 = (1966) 2 

SCR 498, Salem Erode Elec- 

tricity Distribution Co. (P) Ltd. 

v. Salem Erode Electricity 

Distribution Co. Ltd. Em- 

ployees Union 6 
(1963) 2 Lab LJ 78 = 24 FJR 

472 (SC), Tata Oil Mills Co. 

Lid v. Its Workmen 14 
(1962) 1 Lab LJ 14 (All), Bana- 

ras Electric Light & Power Co. 

Ltd. v. Govt. of U. P. 7 
AIR 1959 All 639, J. K. Cotton 

Mfg. Ltd. Kanpur v. J. N. Tewari 7 


The Judgment of the Court was 
delivered by 

DWIVEDI, J.u— The Western 
India Match Company Limited, Bareilly 
(hereinafter called the Company) is 
governed by the Industrial Employ- 
ment (Standing Orders) Act, 1946 
(hereinafter called the Act). It appears 
that it has a separate Standing Order 
for the Watch and Ward Staff. Accord- 
ing to the Standing Order there are 
five categories of workmen: (1) per- 
manent, (2) Probationer, (3) Substitute, 
(4) Temporary, and (5) Apprentice. A 
permanent workman is one “who has 
completed a probationary period of 
two months as such and is employed 
on a permanent post.” A probationer 
is a workman “who is provisionally 
employed to fill a permanent vacancy 
and has not completed two _ months 
Service.” (emphasis added.) 


2. The Company appointed one 
Prem Singh as a watchman on Sep- 
tember 1, 1965. The letter of appoint- 
ment states thathe would be “on pro- 
bation for a period of six months.” 
We shall hereafter refer to this con- 
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tract of service as a “special agree- 
ment.” .The period of probation ex- 
pired on March 1, 1966, but he con- 
tinued to serve on his post. On April 
13, 1966 the Company passed an order 
extending the period of his probation 
by two months with retrospective 
effect from March 1, 1966. Nine days 
later, on April 22, 1966, the Company 
passed this order: “the above watch- 
man has been discharged with effect 
from 1-5-1966 for the reasons men- 
tioned below: 


(1) probation period not approved, 
services are no longer required by the 
‘Company.” 

This order gave rise to an indus- 
trial dispute. The dispute was referred 
for adjudication by the Government 
of Uttar Pradesh to the Labour Court 
(II), Lucknow. The referring order was 
made on April 9, 1968. The question 
referred to the Labour Court is: 


“Whether the employers have ter- 
minated the services of the workman 
Shri Prem Singh, son of Shri Bhartu, 
Watchman T. No, 2-47, with effect from 
1-5-1966. legally and/or justifiably? If 
not, to what relief is the workman 

concerned entitled.” 

l Prem Singh was represented be- 
fore the Labour Court by the Matehes 
Mazdoor Sangh, Bareilly. The case of 
the Sangh was that the employment 
of Prem Singh on probation for six 
months was in contravention of the 
Standing Order. It was maintained that 
on the expiry of two months Prem 
Singh automatically became a per- 
manent workman. It was also said that- 
during the entire period of his proba- 
tion Prem Singh was never told by the 
Company that it was not satisfied with 
his work. According to the Company. 
the term of six months, probation was 
valid. It was said that as his work was 
not found satisfactory, he was dischar- 
ged. 


3. The Labour Court has found 
that the discharge was neither mala 
fide nor an act of victimisation for 
trade union activities. However, the 
labour Court has set aside the order of 
discharge and has directed his reinsta- 
tement with continuity of service and 
back wages. This is so because it has 
taken the view that the term regard- 
ing six months’ probation was in con- 
travention of the Standing Order and 
was invalid. It has held that on com- 


pleting two months’ probation Prem 
Singh automatically became a perma- 
nent employee. 


A, Shri Daphtary, counsel for 
the Company, has submitted that the 
Labour Court has gone beyond the 
terms of reference. It is pointed out 
that the Government Order of refe- 
rence does not expressly empower the 
Labour Court to decide whether the 
term regarding six months’ probation 
was valid or invalid. In our view the 
Labour Court has not travelled beyond 
the terms of reference. It was called 
upon to decide whether the order of 
discharge was legal and/or justified, 
The validity or invalidity of the dis- 
charge obviously depended on the vali~ 
dity or invalidity of the term regard- 
ing six months’ probation. If this term 
was invalid the order of discharge also 
would obviously be invalid. 


5. The next submission of Shri 
Daphtary is that the special agreement 
is not inconsistent with the Standing 
Order. According to the Standing 
Order, a workman shall not be kept 
on probation for more than two 
months. If he has worked during these 
two months to the satisfaction of the 
Company, he becomes permanent. But 
as a result of special agreement, even 
though he has worked during these 
two months to the satisfaction of the 
Company, he will not be a permanent 
workman. While the Standing Order 
says: “Confirm him on the expiry of 
two months,” the special agreement 
says: “No, wait till the expiry of six 
months.” There is thus a conflict be- 
tween them. They cannot co-exist. So 
we are of opinion that the special 
agreement is inconsistent with the 
Standing Order to the extent of the 
additional four months’ probation. 


6. The terms of employment 
specified in the Standing Order would 
prevail over the corresponding terms 
in the contract of service in existence 
on the enforcement of the Standing 
Order. It was in effect so held in the 
Agra Electric Supply Co. Ltd. v. 
Alladin, (1970) 1 SCR 808 = (AIR 
1970 SC 512); Avery India Ltd. v. 
second Industrial Tribunal West Ben- 
gal AIR 1972 SC 1626 andthe United 
Provinces Electric Supply Co. Ltd. 
Allahabad v. Their Workmen. (1972) .2. 
SCC 54 = (AIR 1972 SC 1201). While 
the Standing Orders are in force, it-is 
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not permissible to the employer to seek 
statutory modifications of them so that 
there may be one set of Standing 
Orders for some employees and ano- 
ther set for the rest of the employees. 
In Salem Erode Electricity Distribu~ 
tion Co. Ltd v. Salem Erode Electricity 
Distribution Co. Ltd. Employees Union, 
(1966) 2 SCR 498 at p. 504 = (AIR 
1966 SC 808) Gajendragadkar ©. J. 
said: 

“(T)yhere is no scope for having 
two separate Standing Orders in res- 
pect to any one of them. Take the case 
of classification of workmen. It is in- 
conceivable that there can be two 
separate Standing Orders in respect of 
this matter. What we have said about 
classification is equally true about 
each one of the other’said clauses; and 
so, the conclusion appears to be irresis~ 
tible that the object of the Act is to 
certify Standing Orders in respect of 
the matters covered by the Schedule; 
and having regard to these matters, 
Standing Orders so certified would be 
uniform and would apply to all work- 
men alike who are employed in any 
industrial establishment.” 

If a prior agreement, inconsistent 
with the Standing Orders will not sur- 
vive, an agreement posterior to and 
inconsistent with the Standing Order 
should also not prevail. Again, as the 
employer cannot enforce two sets of 
Standing Orders governing the classifi- 
cation of workmen, it is also not open 
to him to enforce simultaneously the 
Standing Order regulating the classifi- 
cation of workmen and a special agree- 
ment between him and an individual 
workman settling his categorisation. 

7. In view of the decisions of 
this Court cited earlier, the decisions 
in M/s J. K. Cotton Manufacturers 
Ltd. Kanpur v. J. N. Tewari AIR 1959 
All 639 and the Banaras Electric Light 
and Power Co. Ltd. Behlupura v. 
Government of Uttar Pradesh (1962) 1 
Lab LJ 14 (All) no longer lay down 
good law. They take the view that not- 
withstanding the Standing Orders it 
is open to the employer to conclude an 
agreement with an individual work- 
man which may be inconsistent with 
the Standing Orders. These decisions 
are overruled. 


8. In the sunny days of the 
market economy theory people since- 
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rely believed that the economic law 
of demand and supply in the labour 
market would settle a mutually bene- 
ficial bargain between the employer 
and the workman. Such a bargain, 
they took it for granted, would secure 
fair terms and conditions of employ- 
ment to the workman. This law they 
venerated as natural law. They had an 
abiding faith in the unity of this law. 
But the experience of the working of 
this law over a long period has belied 
their faith. Later generations discove- 
red that the workman did not possess 
adequate bargaining strength to secure 
fair terms and conditions of service. 
When the workmen also made this 
discovery, they organised themselves 
in trade unions and insisted on collec- 
tive bargaining with the employer. 
The advent of trade unions and collec- 
tive bargaining created new problems 
of maintaining industrial peace and 
production for the society. It was 
therefore considered that the society 


has also an interest in the settle- 
ment of the terms of employ- 
ment of industrial labour. While 
formerly there were two parties 


at the negotiating table the employer 
and the workman, it is now thought 
that there should also be present a 
third-party, the State, as representing 
the interest of the society. The Act 
gives effect to this new thinking. By 
Section 4 the Officer certifying the 
Standing Order is directed to adjudi- 
cate upon “the fairness or reasonable- 
ness” of the provisions of the Standing 
Order. The Certifying Officer is the 
statutory representative of the society. 
It seems to us that while adjudging 
the fairness or reasonableness of any 
Standing Order, the Certifying Officer 
should consider and weigh the social 
interest in the claims of the employer 
and the social interest in the demands 
of the workmen. Section 10 provides 
the mode of modifying the Standing 
Orders. The employer or the workman 
may apply to the certifying Officer in 
the prescribed manner for the modifi- 
cation of the Standing Orders. Section 
13 (2) provides that an employer who 
does any act in contravention of the 
Standing Order shall be punishable 
with fine which may extend to one 
hundred rupees. It also provides for 
the imposition of a further fine in the 
case of a continuing offence. The fine 
may extend to twentyfive rupees for 
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ev ry day after the first during which 
the offence continues. 


9. The special agreement, in so 
far as it provides for additional four 
months of probation, is an act in con- 
travention of the Standing Order. We 
have already held that. It plainly 
follows from Sections 4, 10 and 13 (2) 
that the inconsistent part of the special 
agreement cannot prevail over the 
Standing Order. As long as the Stand- 
ing Order is in force, it is binding on 
the Company as well as the workmen. 
To uphold the special agreement 
would mean giving a go-by to the 
Act’s principle of three-party parti- 
cipation in the settlement cf terms of 
employment. So we are of opinion that 
the inconsistent part of the special 
agreement is ineffective and unen- 
forceable. 


10 It is pointed out on behalf 
of the Company that S. 18 of the 
Industrial Disputes Act provides that 
any settlement between the employer 
and the workman is binding on them. 
It is said that accordingly the special 
agreement in the present case would 
be binding on Prem Singh. It is not 
necessary to construe Section 18 in 
this case because it is governed by the 
provisions of the Uttar Pradesh Indus- 
trial Disputes Act. Section 6-B (1) of 
this Act deals with a settlement arriv- 
ed at by agreement between the em- 
ployer and workmen otherwise than 
in the course of conciliation proceeding. 
Sub-section (2) thereof provides that 
after the settlement is arrived at, the 
parties to the settlement or any one of 
them ‘may’ apply to the Conciliation 
Officer of the area concerned for the 
registration of the settlement. Sub-sec- 
tion (3) is important. It provides that 
while considering the question of the 
registration of a settlement, the Conci- 
liation Officer shall examine whether 
it is inexpedient to do so on public 
ground affecting social justice or 
whether the settlement has been 
brought about as a result of collusion, 
fraud or misrepresentation. We think 
that the word ‘may’ in sub-section (2) 
should be read as ‘shall’ in the context 
of sub-section (3). If social justice is 
to be ensured and if collusion, fraud or 
misrepresentation is to be eliminated 
it is necessary that every privately 
negotiated settlement should be sub- 
mitted for registration to the Concilia- 


AcI. R. 
tion Officer. It may be observed that 
the U. P. Act also insist on the three- 
party participation in the settlement of 
terms of employment. In the result, 
the Company cannot enforce the spe- 
cial agreement on the pretext that 
Prem Singh had voluntarily agreed to 
it. The conciliation Officer having had 
no say in the making this agreement. 
ae consent of Prem Singh is meaning- 
ess. 


11. It is then said that the 
Standing Order can be modified in a 
suitable case by the Labour Court. In 
this connection reliance is placed on 
the Management of Bangalore Woollen, 
Cotton and Silk Mills Co. Ltd. v. The 
Workmen, (1968) 1 SCR 581 = (AIR 
1968 SC 585). Itistrue that the Labour 
Court may determine terms and con- 
ditions of employment which may be 
inconsistent with the Standing Order. 
But in the present case the reference 
did not give jurisdiction to the Labour 
Court to determine terms and condi- 
tions of employment of Prem Singh. 
The reference directed the Labour 
Court to decide whether the discharge 
of Prem Singh from service was legal 
or justifiable. 


12. Shri Agarwala has argued 
that the Standing Order is a law and 
accordingly the special agreement in 
contravention of it is void. In support 
of his argument he has relied on a 
number of decisions of this Court. Shri 
Daphtary has argued to the contrary 
and has relied on some other decisions. 
In the view that we have taken earlier, 
it is not necessary to consider this 
question. Accordingly, we do not refer 
to the authorities cited before us. 


13. Another contention of Shri 
Daphtary is that in the circumstances 
of this case the Labour Court should 
not have made an order for reinstate- 
ment of Prem Singh. Stress is laid on 
the assertion in the order of discharge 
that his work during the entire proba- 
tionary period was not satisfactory. In 
support of his argument Shri Daphtary 
has relied on the Hindustan Steels Ltd. 
Rourkela v. Roy (A. K. and others). 
(1970) 1 Lab LJ 228 = (AIR 1970 SC 
1401). This decision does not assist him 
ior in the case before us the Company 
did not plead in its written statement 
filed before the Labour Court that the 
work of Prem Singh was unsatisfac- 
tory during the probationary period, 
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nor did it lead any evidence in proof 
of his unsatisfactory work. The argu- 
ment does not. appear to have been 
raised in the special Leave petition 
also. Accordingly, it is not possible to 
permit this argument to be raised now. 
(See Binny Ltd. v. Their Workmen, 
(1972) 1 Lab LJ 478 = (AIR 1972 SC 
1975) and the Management of Panitole 
Tea Estate v. The Workmen (1971) 3 


SCR 774 = (AIR 1971 SC 2171).) 
14, In the end, Shri Daphtary 
has urged that as the Labour Court 


has found that the discharge of Prem 
Singh from service was neither mala 
fide nor a measure of victimisation, he 
should not have been reinstated to 
service. Reliance is placed on the Tata 
Oil Mills Co. Ltd. v. Its Workmen 
(1963) 2 Lab LJ 78 (SC), M/s. Francis 
Klein and Co. (P) Ltd. v. The Work- 
men AIR 1971 SC 2414 and the Air- 
India Corpn. Bombay v. V. A. Rebel- 
low (1972) 1 Lab LJ 501 = (AIR 1972 
SC 1348).. It is settled law now that the 
Labour Court may interfere with the 
order of discharge where it is satisfied 
that it was made mala fide or was a 
measure of victimisation or unfair 
labour practice. It has also been held 
by this Court that the Labour Court 
may interfere with the order of dis- 
charge if it finds that the order is ar- 
bitrary or capricious or so unreasonable 
as to lead to the inference that it is not 
made bona fide. As there was no plea 
and no evidence to show that the work 
of Prem Singh was unsatisfactory, the 
conclusion is obvious that the order of 
discharge is arbitrary. Accordingly, the 
Labour Court could interfere and 
make an order of reinstatement. 

15. There is no force in this 
appeal and accordingly it is dismissed 
with costs. 

Appeal dismissed. 
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Index Note: — (A) Penal Cede 
(1860), S. 511 read with S. 4 3 — 
Attempt to cheat — Term ‘any act’ 
under S. 511 excludes the notion that 
the fimal act short of actual commis- 
sion is alone punish ble. 

Brief Note: — (A) Where signing 
the chalan without actually receiving 
the goods on the part of the accused 
is established can it be said that there 
was only preparation and not an at~- 
tempt at cheating because the subse- 
quent stage of affixing a stamp to the 
chalan and again signing of it by the 


„accused had not been completed? (No) 


A person commits the offence of “at- 
tempt to commit a particular offence,” 
when (i) he intends to commit that 
particular offence, and (ii) he, having 
made preparations and with the inten- 
tion to commit the offence, does an 
act towards its commission. Such an 
act need not be the penultimate act to- 
wards the commission of that offence 
but must be an act during the course 
of committing that offence. Case law 
discussed. (Para 4) 


Held, that in this case quite a 
good amount of money was due to the 
supplier from the company. The cha- 
lan had been prepared and the initials 
of the concerned clerk were obtained 
by the accused. That was a definite 
step towards the commission of the 
offence of cheating though the penul- 
timate step of affixing the stamp and 
signing by the accused in order to en- 
able the supplier ‘to receive the pay- 
ment was not completed. The acts of 
the accused did not stop at the stage 
of preparation but had reached the 
stage of attempt. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1698 = (1962) 2 SCR 

241 = (1962) 2 Cri LJ 822, 
Abhayanand Mishra v. State of 
Bihar 
(1893) ILR 15 All 173 = 1893 All 
WN 71, In the matter of, 
Mac Crea 4 
(1872) 4 NWP 46, Queen v. Ram- 
sarup Chowbey 4 

The Judgment of the Court was 
delivered by 

ALAGIRISWAM?, J.— The two 
appellants were tried before the Pre~ 
sidency Magistrate, 4th Court, Calcut- 
ta for offences under Section 120B 
read with Section 420 and S. 511 read 
with S. 420 of the Indian Penal Code. 
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The learned Presidency Magistrate 
held them guilty of both the offences 
and imposed a sentence of 1 year’s im- 
prisonment and a fine of Rs. 200 on 
each of the accused on the first charge 
and considered that no separate sen- 
tence was necessary in respect of the 
second, and the appeals filed by them 
in the High Court of Calcutta were 
summarily dismissed. The facts giv- 
ing rise to these appeals are as fol- 
lows: 

Appellant Sudhir Kumar Mukher- 
fee was an employee in charge of 
soda lime department of M/s Gluconate 
Limited, Calcutta, and appellant Sham 
Lal Shaw was the supplier of lime 
stone to the said firm. It appears that 
four bags of lime stone were needed 
every day. The procedure in respect 
‘of the supply was that Shaw used to 
bring the bags to Sudhir and present a 
chalan to him. Thereupon Sudhir 
would send the chalan to P.W. 2, 
Ardhendu Sokhar Goswami, who used 
to initial it and send back to Sudhir. 
Thereupon Sudhir would put a seal on 
it as also his signature, and Shaw 
would present that chalan to the con- 
cerned department and receive pay- 
ment for the supply made. It appears 
that the Managing Director of the com- 
pany, Amarendra Nath Haldar, P.W. 1 
had ' heard certain complaints that 
Sudhir was in the habit of signing the 
chalan without actually receiving the 
goods. He therefore asked PW 2 to 
make a physical verification of the 
lime stone to be received on 4-3-1968. 
On that day Sudhir sent the chalan to 
PW 2 for his signature through 
to PW 3. PW 2 initialledit and after 
informing PW 1 about his having ini- 
tialled the chalan went down to verify 
the stock. As the four bags of lime 
stone were not there he asked Sudhir 
and he stated that the quantity received 
had been spent. PW 1 sent for Sudhir 
and he first told him that the lime 
stone received had been used up and 
later changed his statement and said 
that he might have signed the’ chalan 
through mistake. Shaw was then sent 
for bv PW 1. When questioned he 
denied having received any chalan or 
having made any supply of lime stone 
on that day. But when he was told 
that he would be sent to the police, he 
produced the chalan which bore PW 
2’s initials. It should also be mentioned 


that PW 5 was also asked by PW lto 


make a physical verification and to 
him Sudhir denied having any know- 
ledge of the matter and Sham Lal 
Shaw told him that he had not suppli- 
ed any goods on that day. It is on 
these facts that the prosecution was 
instituted and the conviction and sen~ 
tence imposed as mentioned earlier. 


2. Sudhir’s contention was that 
he had been falsely implicated as ha 
was the Assistant Secretary of the 
labour union. Shaw contended that 
about Rs. 3.000/~ was due to him for 
the supply of lime stone, that he had 
made a demand for it, that PW 1 ask- 
ed him to reduce the rate, that on 4-3- 
1968 Sudhir asked him to take back 
the goods as it was not required and 
he did so. 


3. There is no doubt that the 
facts as narrated earlier have been 
amply proved by the evidence in this 
case. The question therefore is whe- 
ther there was a conspiracy and whe- 
ther there was an attempt at cheating 
or whether as contended on behalf of 
the appellants there was’ only a pre- 
paration and not an attempt. In the 
circumstances of this case we would 
prefer not to express any opinion on 
the question of conspiracy as there has 
been only a single instance involved. 
But we consider that the evidence of 
attempting to cheat has been amply 
established. We are unable to accept 
the argument on behalf of the appel- 
lants that there was only preparation 
and not an attempt. The chalan. Ext. 
1 mentions that the four bags of lime 
stone were received from Sham Lal 
Shaw and it bears the initials of PW 2. 
It is established that it was the duty 
of accused Sudhir after receiving the 
lime stone to send up the chalan for 
PW 2’s initials. It means that when 
the chalan is sent up by Sudhir for 
being initialled by P.W. 2, Sudhir 
takes upon himself the responsibility 
of assuring P.W. 2 that the lime stone 
has been received. This practice is 
spoken to by PWs. 1 and 2. PW 3 gave 
evidence about having taken the cha- 
lan to PW 2 for his initials at the in- 
stance of accused Sudhir. Though his 
evidence has been held to be unreli- 
able this part of his evidance is cor- 
roborated by PW 2’s evidence. Though 
the subsequent stage of affixing a 
stamp to the chalan and signing of it 
by accused Sudhir has not been com- 
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pleted that does not make any dif- 
ference. Admittedly quite a good 
amount of money was due to Shaw 
from the company. That money could 
be received only by producing the 
relevant chalans. So this chalan also 
could be produced for payment after 
it was stamped and signed by accused 
Sudhir at his own leisure. The most 
important step of getting PW 2’s ini- 
tials on the chalan has been carried out 
and thereafter it was only a matter 
between the two accused. In the cir- 
cumstances the question is whether 
there has been an attempt to cheat or 
merely a preparation. 

4. The dividing line between a 
preparation and an attempt is no doubt 
very thin, and though the principle 
involved is well established the diffi- 
culty arises in drawing the line in the 
particular circumstances of a case. The 
relevant portion of S. 511 is: 


“Whoever attempts to commit an 
offence punishable by this Code......... . 
or to cause such an offence to be com- 
mitted and in such attempt does any 
act towards the commission of the 
offence, shall, where no express pro- 
vision is made by this Code for the 
punishment of such attempt, be punish- 
ed.” 


The law on this point was elaborately 
discussed with reference to all the 
decided cases by this Court in its deci- 
sion in Abhayanand Mishra v. State of 
Bihar, (1962) 2 SCR 241 = (AIR 1961 
SC 1698). We will confine ourselves 
to -stating a few relevant extracts 
therefrom. It was pointed out in that 
decision that: 


“The moment a person takes some 
step to deceive the person sought to 
be cheated, he has embarked on a 
course of conduct which is nothing 
less than an attempt to commit the 
offence as contemplated by S. 511. He 
does the act with the intention to com- 
mit the offence and the act is a step 


towards the commission of the of- 
fence.” 
The decision in the Queen v. Ram- 


sarun Chowbey, (1872) 4 NWP 46 was 
referred to and this Court specifically 
laid down that the act towards the 
commission of such an offence need 
not be an act which leads immediately 
to the commission of the offence. The 
decision in the matter of the petition 
of R. MacCrea, (1893) ILR 15 All 173 
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was also referred to. The purport of- 
that decision was explained to be that 
S. 511 was not meant to cover only 
the penultimate act towards the com- 
pletion of an offence: acts precedent, if 
those acts are done in the course of 
the attempt to commit the offence, 
and were done with the intent to com- 
mit it and done towards its commis- 
sion were also covered. In that deci- 
sion Knox, J. said: 

“Again, the attempt once begun 
and a criminal act done in pursuance . 
of it towards the commission of the 
act attempted, does not cease to be a 
criminal attempt, in my opinion, be- 
cause the person committing the of- 
fence does or may repent before the 
attempt is completed.” 

This Court cited with approval the 
statement of Blair, J.: . 

“It seems to me that that section 
(S. 511) uses the word ‘attempt? in-a 
very large sense; it seems to imply 
that such an attempt may be made up 
of a series of acts. and that any one 
of those acts done towards the com- 
mission of the offence, that is, condu- 
cive to its commission, is itself punish- 
able, and though the act does not use 
the words, it can mean nothing but 
punishable as an attempt. It does not 
say that the last act which would form 
the final part of an attempt in the 
larger sense is the only act punishable 
under the section. It says expressly 
that whosoever in such attempt, obvi- 


ously using the word in the larger 
sense, does any act, etc, shall be 
punishable. The term ‘any act’ ex- 
cludes the notion that the - final act 
short of actual commission is alone 
punishable.” 

This Court also referred to certain 


other decisions and pointed out - that 
any different view expressed has been 
due to an omission to notice the fact 
that the provisions of Section 511 dif- 
fer from the English Law with respect 
to ‘attempt to commit an offence’, and 
that it is not necessary for the offence 
under S. 511, Indian Penal Code, that 
the transaction commenced must” end 
in the crime or offence, if not inter- 
rupted. This Court finally summarised 
its views about the construction of 
S. 511 thus: 

“A person commits the offence of 
‘attempt to commit a particular offence’ 
when (i) he intends to commit that 
particular offence, and (ii) he, having 


’. kavaru after 


s- 
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-made preparations and with the inten- 
tion to commit the. offence, does an 


act towards its commission; such an act | 


need not be the penultimate acet to- 
wards the commission of that offence 
but must be an act during the course 
of committing that offence.” 

With respect we concur in this view. 
In the present case the chalan has 
been prepared and the initials of 
P.W. 2 obtained. That is most impor- 
tant and crucial step towards cheating. 
Towards this end both the accused 
have co-operated. Thereafter it cnly 
remained for the appellant Sudhir to 
affix the stamp and put his signature. 
Accused Shaw would then have presen- 
ted itto the company’s office and rezei- 
ved payment. Thisis a definite step to- 
wards the commission ofthe offence of 
cheating though it isnot penultimate 
step. We hold that the acts of the ac- 
cused did not stop at the stage of pre- 
paration but had reached the stage of 
attempt. We, therefore, uphold the 
conviction of the appellants under Sec- 
tion 511 read with Section 420 IP.C. 
s appeals are disposed of according- 
y. 

5. It is, however, stated that 
the appellants bave already suffered 
the sentence imposed by the Presidency 
Magistrate and it is not necessary to 
say or do anything further akout it. 


Appeals dismissed. 
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made by santhathi kavaru — Nof 


maintainable. 


Brief Note: — (A) Though the 
Madras Aliyasanthana Act has confer- 
red a right to partition properties on 
all the members of the kutumb and 
has laid down the mode of ascertain- 
ment of shares on partition, definitions 
of kavaru, nissanthathi kavaru and 
and santhathi kavaru contained in Sec- 
tion 3 (b), (f) and (h) clearly indicate 
that the basic concept of inheritance 
through a female as obtaining under 
the Aliyasantana customary law has not 
been disturbed by that Act in that the 
presence of even one female in kavaru 
will have the effect of continuing the 
kavaru and the absence of a female 
ancestress or descendant in a kavaru 
amounts to the absence of progeny, 
nissanthathi, liable to the extinction of 
that branch. 


Under the Madras Aliyasanthana 
Act, particularly under Section 36 (2) 
(h) thereof, the share of a kavaru is 
ascertained on the partition in the 
family and the share of each kavaru 
is determined as on the date when the 
partition is demanded and _ though 
partition by metes and bounds may nof 
have taken place, that family there- 
after can never be considered as an 
undivided family. Disruption of the 
joint status takes place immediately a 
definite and unambiguous intention to 
divide the property is made by one of 
the members of the family entitled to 
partition. 


The phrase ‘at the time of parti- 
tion’ in Section 36 (2) (h) and 36 (3) is 
used in the same sense of ‘at the time 
when parties effect a severance in 
status’, partition being only a severance 
of status. 


Where at the time of partition 
there are two kavarus, one santhathi 
kavaru and the other a nissanthathi 
kavaru, the nissanthathi kavaru would 
take only a life interest in the family 
property. AIR 1972 SC 2219, Foll; AIR 
1936 Mad 155,(1956)2 Mad LJ 446. 
Approved. Where therefore the santha- 
thi kavaru had demanded a partition 
of the family property by a notice in 
writing tothe head ofthe other kavaru 
of the Tavazhi. which was a nissantha- 
thi kavaru, a suit for partition of fami- 
ly property by the heirs of the nissatha- 
thi kavaru is not maintainable. 

(Paras 2.5.6,9) 
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The Judgment of the Court was 
delivered by 

JAGANMOHAN REDDY, J.:— The 
appellants who were the plaintiffs fil- 
ed a suit against the respondents the 
defendants for partition, separate pos- 
session of their 7/20th share of suit 
properties and for mesne profits. The 
Trial Court decreed the suit, but the 
High Court dismissed it. This appeal is 


by special leave against that judgment. 


2. Prior to the Hindu Succes- 
sion Act, XXX of 1956 (hereinafter 
referred to as ‘the Succession Act’) the 
parties were governed by the Aliya- 
santana Law and the question before 
us is whether their rights are to be 
determined in accordance with that 
Law or under the Succession Act. It 
is not disputed that Chandayya Shetty, 
who died on February 13, 1957 after 
coming into force of the Succession 
Act, and the first respondent are 
brother and sister respectively. The 
first appellent is the widow and ap- 
pellants 2 to 6 are the sons of Chan- 
dayya Shetty. while respondents 2 to 
4 are the sons of the first respondent. 


In order to appreciate the conten- 


tions urged before us, it would be: 


necessary to first set out certain under- 
lying concepts of the Aliyasantana cus- 
tomary law, the changes made by the 
Aliyasanthana Act (Madras Act IX of 
1949) hereinafter referred to as “the 
Madras Act” and the relevant provi- 

sions of the Succession Act. The Aliya- 
~ santana Law is a part of tħe custo- 
mary law which governed certain com- 
rounities on the West Coast of South 
India. The basic principle underlying 
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the joint family composition, otherwise - 
known as kutumba or tarwad, urider 
the customary law known by two dif- 
ferent names, namely, 
tayam and aliyasantana. is the matria- 
rchal system, in which the devolution 
is through females. The meaning of 
the two words by which the systems 
are known literally connotes ‘inheri- 
tance in the line of nephews’ or sisters’ 
sons.’ Apart from a few differences in 
these two systems, it may be noticed 
that while the marumakkattayam sys- 
tem was applicable to all castes, the 
aliyasantana system is not followed by 
the Brahmins (See P. R. Sundra Iyer’s 
Malabar and Aliyasantana Law, 
Edn. 247). It is chiefly followed 
by the Bunts the Bilwa caste and 
the non-priestly class among the 
Jains (See Mayne’s Hindu Law. 
1950. lith Edn. 971.) A kutumba 
under the Aliyasantana customary law 
was a family corporation: every mem- 
ber born in it has equal rights in the 
property owned byit. Onthe death of 
any member of the kutumba his or her 
interest in the kutumba property de- 
volved on the other members of the 
kutumba by survivorship. The limited 
estate of Hindu female familiar to the 
Mitakashara Law was unknown to this 
system, for under it every male and 
female member had equal rights in the 
kutumba property. Under this law, 
though partition could not-be enforced 
at the instance of one or more members 
and the members of the kutumba 
would be entitled to maintenance, iti- 
could be effected at the instance of all 
the adult members thereof. It may, 
however, be noticed that since the basis 
of the system was matriarchal, the 
children of the female members alone 
were the coparceners in the kutumba, 
but not the wife and the children of 
the male members. This customary law 
as applicable in certain areas of the 
Madras Province and in the erstwhile 
princely States of Travancore and 
Cochin was modified by the laws enac- 
ted by the respective legislatures. In 
this .case we are concerned with the 
Madras Act which defined and amen- | 
ded in certain respects the laws relat-. 
ing to marriage, guardianship, main- 
tenance, intestate succession and parti- 
tion applicable to persons governed by 
that customary law. In respect of mat- - 
ters which this Act did not affect, the ` 
prevailing customary law was , saved 


marumakkat- . 


1922) — 


by Section 39 of the Madras Act which 
provided: 

“Nothing. contained in this Act shall 
be deemed to affect any rule of Aliya- 
santana Law, custom or usage, except 
to the extent expressly laid down in 
this Act.” 


The Madras Act conferred a right 
to partition properties and the mode of 
ascertainment of shares on partition. 
These provisions are dealt with in Ch. 
VI of that Act. 


3. Before examining the provi~ 
sions of the Madras Act and the Suc- 
cession Act it may be mentioned that 
Chandayya Shetty had executed a Will 
on January 15. 1957 bequeathing his 
interest in favour of the appellants 
i. e. his wife and children. A week 
thereafter on January 22, 1957, the 
first respondent and her children issu- 
ed a notice to Chandayya Sheity stat- 
ing that he (Chandayya Shetty) was 
the manager of the undivided family, 
that he was a nissanthathi kavaru 
(branch) while the respondents were 
santhathi kavarus, as such there were 
only two kavarus and that they had 
decided to divide the properties be- 
tween Chandayya Shetty and themsel- 
ves. They, therefore, demanded under 
the Madras Act a share belonging to 
their kavaru from out of the entire 
moveable and immovable properties of 
the family. Chandayya Shetty replied 
on January 24. 1957, denying that the 
respondents’ family was a santhathi 
- kavaru, but was a nissanthathi kavaru 
as the ‘first respondent was more than 
50 years old on the date of the said 
notice and had no female issue. He, 
however, admitted that there are only 
two kavarus in the family, and as both 
the kavarus were nissanthathi kavarus, 
each kavaru was therefore entitled to 
an absolute share in the kutumba pro- 
perties. He also stated that he had no 
objection to the. claim for parti- 
tion made by the respondents and was 
prepared to effect it provided the res- 
pondents co-operated. After this reply 
notice, Chandayya Shetty died, as 
already stated, on February 13, 1957. 
On March 23, 1957, the’ appellants j. @. 
Chandayya Shetty’s widow and her 
children gave a notice to the respcn- 
dents claiming a separate share under 
the will of Chandayya Shetty. A reply 
was given on the same day by the res- 
pondents denying that the appellants 
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had any’ share because according to 
them Chandayya Shetty was entitled 


only to a life interest under the Aliya-. 


santana Law. 


4, 
necessary to ascertain under the pro- 
visions of the Madras Act the interest 
which Chandayya Shetty had in the 
joint family properties on the date of - 
his death, whether a partition had been 
effected, whether his will is effective 
in respect of his share, whether he had 
a life interest in the properties, aad 
whether under the provisions of the 
Succession Act that interest had been 
enlarged into an absolute interest 
which could be bequeathed by a will. 


5. Before examining the pro- 
visions of Ch. VI of the Madras Act 
which deal with partition, it will he 
useful to ascertain, what under that 
Act is a ‘kutumba’ and a ‘kavaru,’ and 
what is meant by a ‘santhathi kavarw’ 
and a ‘nissanthathi kavaru’? A ‘kavarw’ 
has been defined in Section 3 (b) (i) in 
relation to a female as meaning “the 
group of persons consisting of that 
female, her children and all her des- 
cendants in the female line,” and 
under Section 3 (b) (ii) when used in 
relation to a male as meaning “the 
kavaru of the mother of that male.” 
Under Section 3 (c) ‘kutumba’ means 
“the group of persons forming a joint 
family with community of property 
governed by the Aliyasantana Law of 
inheritance.” Under Section 3 (f) ‘nis- 
santhathi kavaru’ has been defined as 
meaning “a kavaru which is not a san- 
thathi kavaru,” and ‘santhathi kavaru’ 


4 


On these facts it may be. 


under Section 3 (b) means “a kavaru | 


of which at least one member is a. 
female who has not completed the age 


of fifty years.” It is apparent from, 


these definitions that the basic concept 


of inheritance through a female has} 


been maintained under this Act in that 
the presence of even one female in thel 
kavaru will have the effect of continu- 
ing the kavaru, and the absence of a 
female would amount: to the absence 
of progeny a nissanthathi liable to the 


extinction of the branch. Keeping in 
view these definitions, Section 35. 


which provides for partition may now 
be read: 


“35. (1) Any kavaru represented 


_ by the majority of its major members 


may claim to take its share of all the 
properties of the kutumka over which 
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the kutumba has power of disposal 
and separate from the kutumba: 


Provided that: 


(i) where a kavaru consists of only 
two persons, such a claim may be 
made by either of them; 


(ii) no kavaru shall make such a 
claim during the lifetime of any an- 
cestress common to such kavaru and 
to any other kavaru or kavarus of the 
kutumba, who-has not completed fifty 
years of age, unless: 

(a) she has signified her consent 
in writing, or. 

(b) two-thirds of the major mem- 
bers of the kavaru join in making the 
claim for partition; 

(iii) the common ancestress may 
on her own volition claim a partition. 


(2) The share obtained by the 
kavaru shall be taken by it with all 
the incidents of kutumba property. 

Explanation:— For the purposes 
of this Chapter: 

(a) a male member of a kutumba. 
or a female member thereof who has 
no living descendant in the female 
line, shall be deemed to be a kavaru 
if he or she has no living female as- 
cendant who is a member of the 
kutumba; 

(b) such male member, or sueh 
female member if she has completed 
the age of fifty years, shall be deemed 
to be a nissanthathi kavaru.” 


Under Section 36 (1) any kavaru 
entitled to partition under Section 35 
shall be allotted a share of the 
kutumba properties in accordance with 
the provisions of sub-section (2), and 
the share of a kavaru at a partition 
under sub-section (2) (h) shall be as- 
certained as on the date on which it 
makes a claim for partition. Explana- 
tion to that sub-section provides that: 

“For the purposes of this sub-sec-~ 
tion, the date on which a partition is 
claimed shall be — 

(a) where the claim is made by a 
suit for partition. the date of the insti- 
tution of the suit (whether the suit is 
prosecuted or not); and (b) where the 
claim is made otherwise than by a suit 
the date on which such claim is made.” 

The following sub-sections (3) 
to (5) on which reliance has been 
placed are also given below: 

(3) If, at the time of the partition, 
any kavaru taking a share is a nissan- 
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thathi kavaru, it shall have only a life 
interest in the properties allotted toit, 
if the kutumba from which it separa- 
tes has at least one female member 
who has not completed the age of fifty 
years, or where the kutumba_ breaks 
up into a number of kavarus at the 
partition, if at least one of such kavarus 
is a santhathi kavaru and if there is 
no such female member or santhathi 
kavaru. the kavaru shall have an ab- 
solute interest in the properties allot- 
ted to it. 


(4) In the case referred to in sub< 
section (3), the life interest of the nis- 
santhathi kavaru in the properties 
allotted to it at the partition shall be~ 
come absolute, if the kutumba concer- 
ned ceases to have among its members 
a female who has not completed the 
age of fifty years or if all the kavarus 
into which the kutumba broke up, 
whether at the same or at a subsequent. 
partition, become nissanthathi kavarus. 


(5) The properties allotted to a 
nissanthathi kavaru at a partition and 
in which it had only a life interest af 
the time of the death of the last of its 
members, shall devolve upon the 
kutumba, or where the kutumba has 
broken up. at the same or at a subse- 
quent partition. into a number of 
kavarus, upon the nearest santhathi 
kavaru or kavarus.” 


The position that emerges on a 
consideration of these provisions is 
that, any kavaru represented by the 
majority of its major members can 
claim its share of all the properties of 
the kutumba over which the kutumba 
has power of disposal. It may there- 
after take its share and separate from 
the kutumba, provided that where a 
kavaru consists of only two persons. 
such a claim can be made by either of 
them but no kavaru can make such a 
claim during the lifetime of any com- 
mon ancestress who is common to such 
kavaru and to any other kavaru or 
kavarus of the kutumba, who has not 
completed fifty years unless she has 
signified her consent in writing or 
two-thirds of the major members of 
the kavaru have joined in making the 
claim for partition. The common an- 
cestress can however on her own voli- 
tion claim a partition. The share ob- 
tained by the kavaru on partition is 
taken with all the incidents of a 
kutumba property. Under Section 36 
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of that Act the property of a kutumba 
is on partition divisible in a certain 
proportion for a period of fifteen years 
from the commencement of that Act 
and thereafter all the property is to be 
divided per stirpes and each kavaru 
gets a share on that basis. The provi- 
sion is also applicable to every kavaru 
possessing separate property as if it 
were a kutumba. However, under sub- 
section (3) ofSection 36o0f that Act if 
at the time of the partition any kavaru 
taking a share is a nissanthathi kavaru 
it would have only a life-interest in 
the property allotted to it if the 
kutumba from which it separated has 
at least ona female member who has 
not completedthe ageof fifty years or 
where the kutumba broke up into a 
number of kavarus at partition if at 
least one such kavaru is a santhathi 
kavaru. But if there is no such female 
member or santhathi kavaru the nis- 
santhathi kavaru would have an abso- 
lute interest in the properties allotted 
to it. Sub-section (4) of that section pro- 
vides for circumstances under which 
the life-estate in a divided share above 
referred to becomes absolute property 
and sub-section (5) of that section pro- 
vides that the properties allotted to a 
nissanthathi kavaru at a partition and 
in which it had only a life-interest at 
the time of-the death of the last of its 
members devolves upon the kutumba 
or where the kutumba is broken up at 
the same or at a subsequent partition 
into a number of kavarus. upon the 
nearest santhathi kavaru or kavarus. 
(See Gupte’s Hindu Law of Succession. 
2nd Edn., p. 484). 


6. It is apparent from a read- 
ing of these provisions that in this case 


there were only two kavarus and that 


one of them was santhathi kavaru and 
he other a nissanthathi kavaru. The 
kavaru of Chandayya Shetty was a 
branch which was liable to extinction 
as he had no female progeny. The ap- 
pellants however sought to characterise 
the kavaru of the respondents as a nis- 
santhathi kavaru because though there 
was a female, namely, the first respon- 
dent. she was said to be not under fifty 
years, for if this ‘was so, then since 
both the kavarus would be nissan- 
thathi kavarus, at a partition each of 
the two kavarus would take an abso- 
Tute interest. But when there are two 
kavarus, if one is santhathi kavaru and 
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the other a nissanthathi kavaru; at a 
partition the  nissanthathi kavaru 


would take only a life-interest. The 
attempt to establish thet the respon- 
dents’ kavaru was a_nissanthathi 
kavaru having failed, as both the 
Courts held that the first respondent 
was below 50 years, the learned 
Advocate for the appellants made 
strenuous attempts to persuade us, 
that in fact the giving of a notice by 
the first respondent doés not effect a 
partition of the kutumba or between 
the two kavarus, and that even if this 
be not established, S. 7 (2) of the 
Succession Act read with its Explana- 
tion has the effect of enlarging a life- 
interest into an absolute interest. If 
so, the learned Advocate submits 
that Chandayya Shetty had an interest 
in the properties which he could be- 
queath by will. 


4. It appears to us that the 
provisions of the Madras Act particu- 
larly Section 36 (2) (h) with its Expla- 
nation without doubt indicates the time 
when a share of a kavaru is ascertain- 
ed on a partition in the family and 
whether property is divided by metes 
and bounds or not the sharein the pro- 
perty has to be determined as on the 
date when the claim is made. In this 
case, the claim was made on January 
22, 1957 and, therefore, the share of 
the parties has to be determined as on 
that date even though the physical 
partition of the properties by metes 
and bounds may take place some time 
later. The argument that though a 
claim may be made, no partition may 
ever take place, and consequently 
there is no partition of the Kavarus, 
is a speculation which cannot affect 
the principle applicable for determin- 
ing whether or not a partition takes 
place, and if so when. It may be that 
even though a notice had been given 
for partition of the properties, the par- 
ties may later choose to live together 
and the notice withdrawn. But that is 
neither here nor there. What we have 
to ascertain is whether there has been 
a partition in the family or whether 
the family is still undivided for the 
purposes of. Section 7 (2) of the Suc- 
cession Act. l 


8. The Tearned Advocate for 
the appellants has made a great play 
on the words “undivided interest in 
the property” in Section 7 (2) of the 
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Succession Act, as in his submission 
when Chandayya Shetty died, he had 
undivided interest in the Kutumba 
properties and hence the provisions of 
the Succession Act applied and the ap- 
pellants were entitled to their shares. 
This contention of the appellants no 
doubt finds support from the District 
Judge who observed that Section 7 (2) 
does not speak about a division in 
status, but only speaks about a division 
in property and that it would be wrong 
to import the provisions of the Aliya- 
santana Act in interpreting the Hindu 
Succession Act which prevails in spite 
of any provisions under the Aliya- 
santana Law. There was, according to 
the District Judge, nothing in Section 7 


(2) of the Act which states that the 


person who dies after the commence- 
ment of the Act should not only have 
an undivided interest but he should 
also have been an undivided member 
of the kutumba, and it would be wrong 
to introduce words which are not in 
the Act. According to him under 
Section 7 (2) of the Act if the kutumba 
properties had not been divided and 
the deceased had not been allotted any 
portion of the kutumba properties, 
then he continued to have an undivi- 
ded interest in the properties at the 
time of his death. and on his death 
his share is inherited by his legal heirs 
under the Act. The learned Advocate 
again drew support from the observa- 
tions made by the District Judge that 
even if the provisions of the Madras 
Act could be taken into consideration 
in interpreting the provisions of the 
Succession Act, then sub-s. (3) of Sec- 
tion 36 could not be invoked to say 
that even where an allotment could 
have been made. but was not made. 
there would have been an allottee who 
was only entitled to life estate. Ac- 
cording to the District Judge, S. 36 (3) 
of the Madras Act comes into opera- 
tion only when there has been a parti- 
tion and allotment of a definite share, 
the share to be ascertained as at the 
time the partition was claimed. But, 
when there has been no partition and 
no allotment of a share, then S. 36 (3) 
has no operation and the person who 
formed a nissanthathi kavaru, if he 
dies without getting allotted his share 
in the kutumba properties, dies with 
an undivided interest in the kutumba 
properties. and, therefore, S. 7 (2) of 
the Succession Act comes into play. 
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This view of the District Judge has 
been held to be erroneous by the High 
Court. To ascertain which view is 
correct, we will have to examine the 
relevant provisions of the Succession 
Act and ascertain whether on Chan- 
dayya Shetty’s death, he had an un- 
divided interest which he could dis- 
pose of by will and if he had a life 
interest whether it had been enlarged 
into. an absolute interest. The Succes- 
sion Act defines “aliyasantana law” by 
S. 3 (a) as meaning “the system of law 
applicable to persons who, if this Act 
had not been passed, would have been 
governed by the Madras Aliyasantana 
Act, 1949, or by the customary aliya- 
santana law with respect to the mat- 
ters for which provision is made in 
this Act.” Section 4 (1) on which reli- 
ance has been placed for contending 
that the Aliyasantana Law as in force 
prior to the Succession Act has no ap- 
plication provides thus: 


“4, (1) Save as otherwise expres- 
sly provided in this Act.— 

(a) any text, rule or interpreta- 
tion of Hindu law or any custom or 
usage as part of that law in force im- 
mediately before the commencement 
of this Act shall cease to have effect 
with respect to any matter for which 
provision is made in this Act; 


(b) any other law in force im- 
mediately before the commencement 
of this Act shall cease to apply to 
Hindus in so far as it is inconsistent 
with any of the provisions of this Act.” 
Sections 8 and 10 of the Succession Act 
make provisions for the devolution and 
succession of the property of a male 
Hindu dying intestate, Section 15 deals 
with the general rules of succession 
in the case of female Hindus dying in- 
testate. and Section 23 makes special 
provision in respect of dwelling~houses 
where a Hindu dies intestate leaving 
him or her both male and female heirs 
specified in class I of the Schedule. 

9. Sections 7, 17 and 30 of the 
Act on which reliance has been placed 
will now be read insofar as they are 
relevant: 


“7, (2) When a Hindu to whom the 
aliyasantana law would have applied 


if this Act had not been passed dies `` 


after the commencement of this Act, 
having at the time of his or her death 
an undivided interest in the property 
of a kutumba or kavaru, as the case 
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may be, his or her interest in the pro~ 
perty shall devolve by testamentary 
or intestate succession, as the case may 
be, under this Act and not according 
‘fo the aliyasantana law. 


Explanation. — For the purposes 
‘of this sub-section: the interest of a 
Hindu in the property of a kutumba 
or kavaru shall be deemed to be the 
share in the property of the kutumba 
jor kavaru, as the case may oe, that 
would have fallen to him or her ifa 
‘partition of that property per capita 
had been made immediately before his 
or her death among all the members 
of the kutumba or kavaru, as the case 
may be, then living, whether he or 
she was entitled to claim such parti- 
tion or not under the aliyasantana law, 
and such share shall be deemed to 
have been allotted to him or her abso- 
utely.”’ 

“17. The provisions of Sections 8, 
10. 15 and 23 shall have effect in rela- 
tion to persons who would have been 
governed by the marumakkattayam 
law or aliyasantana law if this Act had 
not been passed as if — 

(i) for sub-clauses (c) and (d) of 
Section 8, the following had been sub- 
stituted, namely: 

(c) x x = x 

(ii) for clauses (a) to (e) of sub- 
section (1) of Section 15, the following 
had been substituted, namely: 


“*(a) XX XX XX ` 
(b) XX XX XX 
(c) xX XX XX 
(d) XX xx XX 
(e) XX XX XX 


(iii) clause (a) of sub-section (2) of 
Section 15 had been omitted; 

(iv) Section 23 had been omitted.” 

“30. Any Hindu may dispose of 
by will or other testamentary disposi- 
tion any property, which is capable of 
being so disposed of by him, in ac- 
cordance with the provisions of the 
Indian Succession Act. 1925, or any 
other law for the time being in force 
and applicable to Hindus, 


Explanation.— The interest of 2 
male Hindu in a Mitakshara coparce- 
nary property or the interest of a mem~ 
ber of a tarwad, tavazhi, illom, kutum- 
ba or kavaru in the property of the 
tarwad, tavazhi, illom, kutumba or 
kavaru shall. notwithstanding anything 
contained in this Act or in ary other 
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and unambiguous 


A.I. R. 


law for the time being in force, be 
deemed to be property capable of be- 
ing disposed of by him or by her 
within the meaning of this sub-sec- 
tion.” 


The first thing to be noticed is that on 
the demand for partition there is a 
division in status, and though partition 
by metes and bounds may not have 
taken place, that family can thereafter 
never be considered as an undivided 
family, nor can the interest of a 
coparcener be considered to be an un- 
divided interest. It is a well-esta- 
blished principle in the Hindu Law 
that a member of a joint Hindu fami- 
ly has a right to intimate his definite 
intention to the 
other members of the joint family that 
he will separate himself from the fami- 
ly and enjoy his share in  severalty. 
Such an unequivocal intention -com- 
municated to the others will amount 
to a division in status and on such 
division he will have a right to get a 
de facto division of his specific share 
of the joint family property, in which 
till then all of them had an undivided 
coparcenary interest, and in which 
none of them could claim that he had 
any right to any specific part thereof. 
Once the decision to divide has been 
unequivocally expressed and clearly 
intimated to his co-sharers, whether 
or not the other co-sharers agree, an 
immediate severance of the joint sta- 
tus is effected and his right to obtain 
and possess the share to which he is 
admittedly entitled becomes specified: 
Girja Bai v. Sadashiv Dhundiraj, 43 
Ind App 151 = (AIR 1916 PC 104). 
Lord Westbury in Appovier v. Rama- 
subbier, (1866) 11 Moo Ind App 75 
(PC) had earlier observed: 


“If there be a conversion of the 
joint tenancy of an undivided family 
into a tenancy in common of the mem- 
bers of that undivided family, the un- 
divided family becomes a divided fami- 
ly with reference to the property that 
is the subject of that agreement, and 
that is a separation in interest and in 
right, although not immediately fol- 
lowed by a de facto actual division of 
the subject-matter. This may, at any 
time, be claimed by virtue of the sepa- 
rate right.” 

This principle has been incorporated 
in Section 36 (2) (h) of the Madras Act 
which, as already stated, specifies the 
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point of time for ascertaining the share 
when a division in status is effected. 
The term ‘partition’ in sub-s. (3) of 
Section 36 therefore’ must be given the 
same meaning as in Section 36 (2) (h) 
of the Madras Act. 


19. In Mahalinga Shetty v. 
Jalaja Shedthi, (1956) 2 Mad LJ 446 
Govinda Menon, J., as he then was, 
speaking for the Bench of the Madras 
High Court came to a similar conclu- 
sion on a consideration of Sections 36 
(2) (h) and 36 (3) of the Madras Act. 
It was held in that case that the phrase 
‘at the time of partition’ should be 
understood as ‘at the time when the 
parties effect a severance in status’, 
the partition being only a disruption 
of status. It does not mean the point 
of time when the actual division by 
metes and bounds takes place, which 
might take a long time after the divi- 
sion in status takes place. either by 
the institution of a suit or by a notice 
of claim for ‘partition’. It was pointed 
out in that case that clause (h) in sub-s. 
(2) of Section 36 was obviously inserted 
as a result of the decision in Karthiy-~ 
ayini Kunchi v. Minakshi Ammal, 70 
Mad LJ 114 = (AIR 1936 Mad 155). in 
which a Bench of that Court held that 
the theory of division in status by a 
unilateral declaration of intention is 
applicable to persons following the 
Marumakkattayam Law just as it ap- 
plies to Mitakshara joint family. Burn. 
J., who delivered the judgment stated 
that the principle is not restricted to the 
case of joint Hindu families following 
the Mitakshara or any other system 
of law but is one of universal appli- 
cation. It is to remove any doubts 
about this that clause (h) has been in< 
serted in S. 36 (2). In our view also, 
the word ‘partition’ in sub-s. (3) of 
Section 36 should be given the same 
meaning as in S. 36 (2) (h) of the 
Madras Act, if so on a demand for 
partition a severance of status takes 
place and the share to which each is 
entitled in the undivided properties is 
ascertained. 


11. Even in the case of an ali- 
yasantana kutumba this Court had 
held per Hegde and Grover, JJ., in 
Padmaraja v. Dhanavanthi, (1972) 2 
SCC 100 (104) = (AIR 1972 SC 2219) 
that if the jointness of the kutumba 
had been disrupted. there is no ques- 
tion of claiming any partition as there 
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is no kutumba in existence as in the 
instant case before us. Similarly, on 
the same parity of reasoning, when 
there are two kavarus. a demand for 
partition would disrupt them and 
Chandayya Shetty could no longer 
claim that he had an undivided interest 
within: the meaning of Section 7 (2) 
of the Succession Act, and if he has 
no undivided interest in the property, 
his interest cannot be enlarged into 
an absolute estate, nor can his in- 
terest in the property devolve up- 
on his heirs by intestate succes- 
sion, What S. 7 is dealing with is a 
situation similar to that dealt with 
in S. 6, namely. that when a member 
of joint Hindu family dies undivided, 
instead of his undivided interest de- 
volving upon the other members of 
the family by survivorship, it is pro- 
vided that on the death of an undivi- 
ded member of the joint Hindu family 
his share in the joint family properties 
shall devolve on his heirs as if there 
had been partition in the family. The 
Explanation to S. 7 (2) makes this 
position clear. Prior to the Succession 
Act neither under the customary law. 
nor under the Madras Act, nor under 
the Indian Succession Act the interest 
of a coparcener in an _  aliyasantana 
kutumba could have been disposed of 
by testamentary disposition. But Sec- 
tion 30 of the Succession Act made a 
definite change in the law. by enrolling 
a member of an undivided aliyasan- 
tana kutumba or of a kavaru to dis- 
pose of his interest in the kutumba or 
kavaru properties by a will. 

12. The learned Advocate for 
the appellants submits that merely be- 
cause a person has asked for a parti- 
tion and that also not by Chandayya 
Shetty but by the first respondent, it 
should not deprive him of his right to 
dispose of that property by a will. or 
deprive his legal heirs of inheriting 
his property by intestate succession. 
This argument ignores the basie con- 
cepts of the aliyasantana law. As poin- 
ted out earlier there is neither a ku- 
tumba, nor can Chandayya Shetty be 
a kavaru. The two kavarus after the 
division in status, become only one 
kavaru, namely that of respondent 1. 
Chandayya Shetty will not be a kavaru 
within the meaning of S. 3 (b) of the 
Madras Act, because under S. 3 (b) 
(ii) there being no female line, it is 
only the mother of Chandayya Shetty 
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who can be a kavaru but not Chanday- 
ya Shetty. In fact a male can never 
be a kavaru either under the custo- 
mary law or under the Madras Act. 
When the Succession Act refers to 
kavaru in relation to its undivided 
interest. it is the kavaru under the 
custom or the Madras Act and not a 
deemed kavaru for the purposes of 
partition. If Chandayya Shetty is not 
a kavaru, there is no property of a 
kavaru which can be disposed of under 
Section 30 of the Succession Act. Even 
under the Explanation to that section, 
the life interest which Chandayya 
Shetty had on severance of status is 
not property capable of being disposed 
of by a will. As we said, he is no lon- 
ger a kavaru and had, therefore, no 
interest in the property of the kavaru. 


13. A Full Bench of the Mysore 
High Court in Sundara Adapa v. Giri- 
ja, ILR (1962) Mys 225 = (AIR 1962 
Mys 225 FB) has given a similar ans- 
wer on facts analogous to the one raised 
before us. In that case the first de- 
fendant who was a nissanthathi kavaru 
had claimed in his written statement 
a partition of his own share and was 
granted 75/360th share in the prelimi- 
nary decree. By a will he left to his 
wife and children all his rights in the 
properties due to him on account of 
his share. There was also likewise a 
santhathi kavaru. Under the Altyasan- 
tana Act on the cessation of the first 
defendant’s life interest the property 
would devolve upon the nearest san- 
thathi kavaru according to sub-s. (5) 
of Sectoin 36. But it was contended as 
is contended in this case that by vir- 
tue of Explanation to sub-s. (1) of Sec- 
tion 30 of the Succession Act. the rights 
of the first defendant in his 75/360th 
share of his properties became capable 
of being disposed of by will and, there- 
fore, the children of the first defen- 
dant could be entitled to the share in 
accordance with the terms thereof. 
Hegde, J.. as he then was, delivering 
the judgment of that Court observed at 
pp. 238-239: 


“The object of Section 30 is clear. 
That section neither directly nor by 
necessary implication deals with the 
devolution of divided interest. As men- 
tioned earlier, its purpose is limited. 
The language employed is plain and 
therefore no question of interpretation 
arises. It is not correct to contend, as 
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done by Sri Bhat, that if tħe Explana- 
tion to Section 30 (1) is understood in 
the manner the respondents want us 
to understand, a coparcener who dies 
undivided would leave a more valua- 
ble estate to his heirs than one who 
dies divided. In most cases, the share 
taken by a nissanthathi kavaru though 
limited to the duration of the life of 
the kavaru would be larger in extent 
than one as provided under S. 7 (2) of 
the “Act”. In the case of a share 
under the Aliyasanthana Act the kava- 
ru takes his share on the basis of half- 
per capita, half-per-stirpes. Under Sec- 
tion 7 (2) the share is determined on 
per capita basis. Quite clearly the 
object of bounty under Section 7 (2) 
read with Sec. 30 is the donee under 
the will of a deceased coparcener. The 
fact that divided members also do not 
get corresponding benefits under the 
“Act” is no relevant test. If Parlia- 
ment wanted to enlarge the interest 
of divided male members’ nothing 
would have been easier than to enact 
a provision on the lines of S. 14 (1) 
of the “Act”: provided Parliament had 
competence to do so. Further, the Ex- 
planation to Section 30 (1) speaks of 
“The interest of a Male Hindu” in his 
“kutumba” or “kavaru” property. The 
definite article ‘the’ evidently refers to 
the interest specified or quantified in 
some other provision of the “Act”; it 
could not refer to the unascertained 
interest of a coparcener in a kutumba. 
Obviously “the interest” referred to 
is the interest quantified under Sec- 
tion 7 of the “Act” to which reference 
will be made in greater detail at a 
later stage. 

Quite clearly, on the date of his 
death, the first defendant was not a 
member of his kutumba or kavaru. As 
noticed earlier, he was already divi- 
ded from the family. Further, his will 
did not relate to his interest in the 
kutumba or kavaru property. The will 
purported to bequeath the property 
obtained by him as his share as per 
the preliminary decree. Therefore, the 
contention that interest obtained by 
the first defendant under the prelimi- 
nary decree stood enlarged as a result 
of Section 30 (1) of the “Act” must 
fail.” 

The above statement of the law which 
meets the several contentions raised 
before us is in consonance with our 
own reading of the provisions of 
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the Madras Act and the Succession Act. 
The learned Advocate for the appel- 
lants, however, has tried to distinguish 
this case on the ground that the effect 
of S. 17 of the Succession Act was not 
considered in that case. In our view, 
that question was not relevant either 
in that case or in this case, because 
Section 17 of the Succession Act ap- 
plies the provisions of Sections 8, 10, 
15 and 23 which deal with intestacy. 
to persons who would have been 
governed by the Marumakkattayam 
Law or Aliyasantana Law if the 
Succession Act had not been passed 
with the modifications provided there- 
in. In this case also, as already stated, 
there is no kavaru of Chandayya 
Shetty, and on separation he had only 
a life interest which is not a heritable 
property and cannot be disposed of by 
a will nor could it devolve as on in- 
testacy. Even the argument that under 
S. 7 (2) Chandayya Shetty’s life interest 
has been enlarged into an absolute in- 
terest is equally untenable. because a 
male with a life interest .under the 
Aliyasantana Law being in the same 
position as a female limited owner 
under the Hindu Law, the Succession 
Act while enlarging the right of the 
latter under S. 14 into an absolute 
interest did not specifically provide for 
the enlarging of the right of the for- 
mer. In the absence of any such spe- 
cific provision we can only hold that 
Chandayya Shetty’s interest enurec 
till his lifetime only. 

14. In tħe result the judgment 
of the High Court is sustained, and the 
appeal dismissed but without costs. 


Appeal dismissed. 
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Index Note: — (A) Maintenance of 
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clauses (a) and (b) — Detention of a 
foreigner for purposes other than 
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those mentioned in clause (b) — Vali- 


y. 

Brief Note: — (A) Whether deten- 
tion of a foreigner for purposes other 
than that of regulating his presence in 
India or making arrangements for his 
expulsion from India illegal? No. 


Clause (a) and clause (b) deal: with 
two different kinds of powers.. Under 
clause (a) the power is given to the 
State to detain even a foreigner who 
is found inside its territory in order 
to prevent him from indulging in pre- 
judicial activities. (Para 4) 

This power is available not only 
in a case where a foreigner wants to 
continue in India but even where in 
order to avoid preventive detention 
he offers to go out of the country. If 
such a person happens to come to 
India and it is apprehended that 
if not detained he would go to his 
country and from there continue to 
indulge in activities prejudicial to the 
security and integrity of India. he can 
be detained in India. (Para 4) 

Index Note: — (B) Maintenance of 
Internal Security Act (1971), S. 3 (1) 
clause (b) — Clause (b) is not beyond 
legislative competence of Parliament— 
(X-Ref:— Interpretation of Statutes — 
Legislative entries), — 

Brief Note: — (B) -Various legis- 
lative entries should be interpreted in 
a broad manner. If any legislation can 
be brought within the ambit of any 
one or other of the legislative entries 
the validity of that legislation cannot 
be questioned. All matters which 
bring the union into relation with any 
foreign country would certainly fall 
under entry 10 List I Sch. 7 which 
deals with Foreign Affairs. Clause (b) 
of sub-section (1) of Section 3 under 
which a power is given to the State to 
detain a foreigner either for‘ regulat- 
ing his continued presence in India or 
for making arrangements for his ex- 
pulsion from India would therefore fall 
under entry 10 List I Sch. 7 and would 
not be ultra vires of the Constitution. 
ATR 1955 SC ‘367. Rel: on. (Para 3) 

Index Note: — (C) Maintenance 
of Internal Security Act (1971), S. 3 
(1) — Prejudicial activities contem- 
plated under, need not necessarily be 
activities prohibited or made punish- 
able under any law. 

Brief Note: — (C) Whether a per- 
son can be detained only where the 
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grounds of detention are based on 
facts which can be held to amount to 
an offence either in India or in a 
foreign country for which he can be 
punished? (No) 


Preventive detention is not a 
punishment for an offence. Prejudicial 
activities contemplated under S. 3 (1) 
are not necessarily activities prohibi- 
ted or made punishable by a specific 
provision of law. It cannot therefore be 
argued that detention on that ground 
is not permissible. (Para 5) 
Cases Referred: Chronological Paras 


` AIR 1955 SC 367 = (1955) 1 SCR 
1284, Hans Muller of Nurenburg 
v. Supdt. Presidency Jail. Cal- 
cutta 

(1905) 2 KB 730 = 75 LJ KB 64, 
R. v. Brailsford £ 


The Judgment of the Court was 
delivered by 


ALAGIRISWAMI, J.:-—~ This is an 
appeal against the judgment of the 
High Court of Punjab & Haryana dis- 
missing the appellant’s petition under 
Article 226 of the Constitution of India 
read with Section 491 Cr.P.C. for the 
issue of a writ in the nature of habeas 
corpus or any other appropriate writ, 
order or direction for his production 
before the court and to be set at liber- 
ty. The appellant is a British citizen, 
employed in the Accounts Branch. 
Head Post Office. Birmingham and 
General Secretary of the United King- 
dom Akali Dal. He came to India on 
6-11-1972 toattendthe Bhog ceremony 
of Sant Fateh Singh who died on 30th 
October, 1972. He was arrested on 16- 
11-1972 in pursuance of an order for 
his detention under the provisions of 
sub-section (2) of Section 3 read with 
_ Section 3 (1) (a) (i) & (ii) of the Main- 
' tenance of Internal Security Act, 1971. 
This order was approved by the State 
Government on 27-11-1972. The Advi- 
sory Board’s report in respect of the 
detention was made on 4-1-1973 and 
the State Government confirmed the 
order of detention on 16-1-1973. The 
grounds of detention were as follows: 


“(a) That you on 11-11-72 held 
secret meeting in Gurdwara Rani 
Bazar Sharifpura, Amritsar at 7.00 
Das: ciona .In the meeting you told 
them that the Sikhs could not get jus- 
tice at the hands of Hindus in India. 
Therefore, it was necessary to secure 
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Home Land for Sikhs by resorting to 
the use of force as the Bania Govern- 
ment at the Centre could not accept 
the demand of Sikh Home Land by 
persuasion or other peaceful means. 
You further assured them that there 
was no paucity of funds with U. K. 
Akali Dal and sufficient amount could 
be made available which could be 
spent in the achievement of Home 
Land on the lines suggested above. 
You also informed them that your 
organisation (U. K. Akali' Dal) had 
made Rs. 50,000/- available in India 
for use for the achievement of the 
Home Land. You further told them 
that you could also be receiving suf- 
ficient money from your organisation 
in U. K. in the near future. You fur- 
ther exhorted them to organise the 
movement in a systematic manner. 
raising volunteers and setting offices 
at suitable places in Punjab. You fur~ 
ther directed them to collect arms, ex- 
plosives etc. for use for the achieve- 
ment of the object at the proper time. 
You further instigated them to create 
hatred amongst Hindus and Sikhs and 
cause communal disturbances in Pun- 
jab. You also advised them to enlist 
large number of paid workers who 
could work as “suicide squads” at the 
proper time and till then their services 
could be used in doing propaganda in 
the villages for creating favourable 
atmosphere amongst the Sikh masses 
in supnort of the creation of Sikh 
Home Land. 


“(b) That you on 12-11-1973 again 
addressed a secret meeting in Gur- 
dwara Rani Bazar. Sharifpura, Amrit- 
sar at 8.00 p.m.......... In this meeting 
you instigated them that the Sikh com- 
munity could not survive in India in 
the present Hindu Raj. Therefore, the 
Sikhs must secure separate Home Land 
by force so that they could live with 
honour and dignity. You further ad- 
ded that Sikhs could only prosper if 
separate Home Land for Sikhs is 
achieved. You further instigated them 
that they would have to make all 
sorts of efforts including use of arms 
and indulgence in violence in order to 
achieve the Home Land. You further 
exhorted them to enlist the services of 
young elements in the Sikhs who 
would work wholeheartedly for the 
achievement of the Home Land and 
were prepared to make big sacrifices. 
You further informed them that your 
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organisation (U. K. Akali Dal) would 
be prepared to provide them with any 
amount they would be requiring for 
organising the movement and for pur- 
chasing the arms etc. You further sug~ 
gested that they should create cells in 
the Sikh Units of Armed Forces of 
India and police for enlisting their 
sympathy and support which would be 
of great help for the creation of the 
‘Home Land. You also instigated them 
to create hatred amongst the Hindus 
and Sikhs in order to create tension 
and communal disturbances which 
would be great help in achieving their 
object. 

*(c) That you again on 14-11-1972 
addressed another meeting at Jullun- 
CUD SA In this meeting you told the 
participants that if the Sikh Home 
Land was not achieved the Sikhs would 
be reduced to status of “Ghasiaras’ 
and they could not live an honourable 
life like a free citizen of India and 
further told them that the “Panth” 
created by sacrifices of great Gurus 
would be eliminated. You further in- 
stigated them that the Sikhs , would 
have to make all sorts of sacrifices to 
achieve the Home Land for Sikhs. You 
also suggested to them that the active 
workers should propagate the ideology 
of Sikh Home Land amongst the Sikh 
masses particularly in youth and stu- 
dents. You further assured them that 
you would arrange funds for them 
from U. K. for the purchase of arms 
which could be used in the struggle 
for the Home Land. You also suggest- 
ed that the Sikhs who go to U. K. 
should be asked to get arms licenses 
in India and they would be provided 
arms in U. K. by him free of cost. 
They on return could make use of 
these arms in the struggle for the 


Home Land. You also instigated them: 


to create tension amongst the Hindus 
and Sikhs and cause communal dis- 
turbances. You also suggested the par- 
ticipants that they should propagate in 
the Sikh masses that the Sikhs were 
being given step-motherly treatment 
in the matter of selection of services 
in the ‘Bania’ Government and to the 
Sikh agriculturists. All the participants 
assured you to work on the lines sug- 
gested by you.” _ 

To complete the narration of facts it 
is necessary to refer to the proceed- 
ings of the Punjab Legislative Assemb- 
ly on 7-3-1973 in which the Chief 
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Minister of Punjab replying to a fe- 
presentation for the release of the ap- 
pellant from detention did not men- 
tion any of the grounds contained in 
the order of detention, but sought to 
justify it by saying that the petitioner 
was in Pakistan at Nankana Sahib at 
the time of Guru Nanak’s Birthday in 
November 1971 along with a Pakistani 
official, that he had been photographed 
getting down from a Pakistani plane, 
and that he had made a statement to 
a newspaper that ‘India was a prison 
house for Sikhs.’ The petitioner had 
also alleged in his writ petition that 
when the Prime Minister of India 
visited England in 1971 the Sikh com- 
munity residing in the U. K. had 
staged a demonstration expressing its 
concern against the Government of 
India’s interference in the manage- 
ment of Sikh Gurdwaras of Delhi 
State by taking over the management 
of the Gurdwaras and handing over 
the same to a Board nominated by it 
from amongst its own henchmen. that 
the Prime Minister of India was an- 
noyed and irritated on account of this 
demonstration and the petitioner being 
one of the foremost organisers of that 
demonstration incurred the displeasure 
of the Prime Minister’s partymen and 
under their direction a false story has 
been concocted to harass him and to 
prevent him to return to England to 
join his service. Nothing was, however, 
said about this during the course of 
the arguments. 


2 Mr. Garg did not seek ‘to 
argue nor could he argue that any of 
the grounds given for the appellant’s 
detention were vague or irrelevant. It 
is now settled law that preventive de- 
tention is not a punishment for the 
past activities of a person but is inten- 
ded to prevent the person detained 
from indulging in future in activities 
which may produce the results. men- 
tioned in Section 3 of the Maintenance 
of Internal Security Act. It is also well 
settled that the Court will not go into 
the truth or otherwise of the facts alle- 
ged as grounds of detention. The suf- 
ficiency of the grounds for detention 
is not also a matter which the court 
will go into. There can also be no 
doubt that the appellant’s activities 
detailed in grounds (a) to (ce) bring his 
case squarely within the ambit of sub- 
clauses (i) and (ii) of cl. (a) of sub- 
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section (1) of Section 3 of the Main- 
tenance of Internal Security Act. 


3. The argument, however. was 
advanced that in respect of a foreigner 
clause (a) of Section 3 (1) should 
be read along with clause (b) of that 

sub-section, and if so read an order of 
detention in respect of a foreigner can 
only be made with a view to regulate 
his continued presence in India and 410 
making arrangements for his expulsion 
from India. It was, therefore, urged 
that as the appellant had made arran- 
gements for his departure to England 
on 18-12-1972, his detention for pur- 
poses other than that of regulating his 
presence in India or making arrange- 
ments for his expulsion from India 
was illegal. It was also urged that even 
at this stage the appellant is anxious 
to go to England and that he would be 
satisfied if an order is made to take 
him under proper escort and put him 
on a plane leaving for England. We 
are not impressed with this argument. 
The power of a State to deal with 
foreigners committing offences inside 
its territory is not in dispute. The 
power of a State to detain even a 
foreigner who is found inside its ter- 
ritory in order to prevent him from 
indulging in prejudicial activities in- 
side its territory cannot also be ques- 
tioned. Mr. Garg did not seek to ques- 
tion the power of Parliament to legis- 
late with regard to that subject. But 
he contended, however, that the power 
of Parhament in respect of preventive 
detention is found in Entry 9 of List 1, 
Schedule VII of the Constitution, and 
the power of the Parliament and the 
State Legislatures in entry 3 of the 
Concurrent list, that clause (b) of Sec- 
tion 3 (1) of the Maintenance of Inter- 
nal Security Act will not fall under 
either of those entries and that only 
clause (a) will fall within the ambit of 
that power and the power given by 
clause (b) can therefore be used only 
in aid of the power given by clause 
(a). We are unable to accept this con- 
tention either. Clause (a) and clause 
(b) deal with two different kinds of 
powers. Under clause (a) the power is 
given to the State to detain any per- 
son, including a foreigner for any of 
the purposes mentioned in that clause. 
Under clause (b) power is given to 
detain a foreigner either for regulating 
his continued presence in India or for 
making arrangements for his expulsion 
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from India. It is within the competence 
of the detaining authority to exercise 
the power conferred on it under clause 
(a) or clause (b). In this case the order 
of detention is made under clause (a) 
and therefore clause (b) does not come 
into picture at all. We are not able to 
agree with the contention that clause 
(b) would be beyond the legislative 
competence of Parliament unless it is 
interpreted in the manner in which 
Mr. Garg wants it to be interpreted. 
It is well established that the various 
legislative entries should be interpret- 
ed in a broad manner and if any legis- 
lation could be brought within the 
ambit of any one or other of the legis- 
lative entries the validity of that legis- 
lation cannot be questioned. Entry 10, 
List I, Schedule VII: Foreign Affairs; 
all matters which bring the Union in- 
to relation with any foreign couniry, 
would certainly cover clause (b). We 
may also refer to the Foreigners 
Act, 1946 which confers much more 
stringent powers in relation to a 
foreigner than clause (b). It has not 
been argued that those powers are not 
valid or that the Foreigners Act is not 
a valid piece of legislation. We may 
legitimately presume that the laws 


of various countries of the world con-| - 


fer similar powers on their respective 
Governments in relation to foreigners. 
In Hans Muller of Nurenburg v. Supdt. 
Presidency Jail. Caleutta (1955) 1 
SCR 1284 = (AIR 1955 SC 367) this 
Court held that Section 3 (1) (b) of the 
Preventive Detention Act, 1950, which 
is exactly similar to clause (b) of Sec- 
tion 3 (1) of the Maintenance of Inter- 
nal Security Act, as well as Section 3 
(2) (c) of the Foreigners Act, 1946. on 
which it is based are not ultra vires 
of the Constitution. It was also held 
that Section 3 (1) (b) of the Preventive 
Detention Act is reasonably related to 
the purpose of the Act, namely pre- 
ventive detention, imasmuch-as the 
right to expel a foreigner conferred by 
Section 3 (2) of the Foreigners Act on 
the Central Government and the right 
to make arrangements for expulsion 
include the right to make arrangements 
for preventing any breach or evasion 
of the order; and the Preventive De- 
tention Act confers the power to use 
the means of preventive detention as 
one of the methods of achieving this 
end. This decision does not mean that 
Section 3 (1) (a) could not be used for 
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the purposes. for which it is plainly 
intended. 


4, We are conscious that the 
whole question at issue in this case is 
not whether the appellant could be de- 
tained in order that he might be expel- 
led but whether he could continue to be 
detained except for that purpose. In 
the face of the very clear provisions 
of Section 3 (1) (a) we have no doubt 
on that point. Indeed the Parliament 
seems to have specifically contemplat- 
ed the contingency and provided for it. 
It is not only in a case where a foreig- 
ner wants to continue in India that the 
power is available but even where in 
order to. avoid preventive detention he 
offers to go out of the country. It was 
urged that to place such an interpre- 
tation on this provision would be con- 
trary to Article 51 of the Constitution, 
that if at all possible the section should 
be so interpreted as not to conflict 
with. the provisions of Article 51. We 
see no such contradiction if it is inter- 
preted as we have done. Reliance was 
placed upon a statement in Starke’s 
Introduction to International Law 
(7th Edn.) found at page 348 where it 
is stated that “Detention prior to ex- 
pulsion should be avoided, unless the 
alien concerned refuses to leave the 
State or is likely to evade the authori- 
ties.” Reference was also made to 
Oppenheim’s International Law (7th 
Edn.) where at page 631 it is stated 
that “Just as a State is competent to 
refuse admission to an alien, so, . in 
conformity with its territorial supre- 
macy, it is competent to expel at any 
moment an alien who has been admit- 
ted into its territory” It was urged 
that that is the only power which a 
State has in dealing with an alien who 
had come to a country under a pass- 
port which, as was held by Lord Al- 
verstone, ©. J. in R. v. Brailsford, 
(1905) 2 K. B. 730 is a document issued 
in the name of the Sovereign on the 
responsibility of a Minister of the 
Crown to a named individual, intended 
to be presented to the Governments of 
foreign nations and to be used for that 
individual’s protection as a British 
subject in foreign countries. It was, 
therefore, urged that to detain a 
foreigner who has come to the country 
with a passport would be a breach of 
international amity. It is obvious in 
this case that the appellant taking ad- 
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vantage of the fact that by race he is 
an Indian propoSed to indulge in acti- 
vities which are a danger to the integ- 
rity and security of this country. The 
first duty of a State is to survive. To 
do so it has got to deal with enemies 
both overt and covert whether they be 
inside the country or outside. The fact 
that the appellant if released would go 
to England and from there continue to 
indulge in activities prejudicial to the 
security and integrity of this country, 
is a relevant factor in determinng 
whether he could be detained in this 
country when he is found in this 
country. It is not necessary for the 
purposes of this case to consider whe- 
ther if the appellant had not come to 
this country at all and stayed in Eng- - 
land and continued to indulge in acti- 
vities prejudicial to the integrity and 
safety of this country a detention order 
could be passed against him and he 
could be brought to this country. Even 
persons, whether they are Indian citi- 
zens or foreigners, who have commit- 
ted crimes in this country but have 
escaped to another country could be 
brought back only if there are extra- 
dition arrangements with the country 
to which they have’ escaped and the 
offence is an extraditable offence. We 
are aware that there is no law in this 
country providing for extradition of 
persons against whom this country 
would consider it necessary to pass an 
order for preventive detention. It is 
not to be assumed that this country 
will indulge in such a useless and 
pointless exercise. But that is quite 
different from saying that there cannot 
be a law in this country providing for 
such detention. But if such a person 
happens to come to this country we 
presume he can be detained. We do 
not accept the argument that a person 
like the appellant could be detained 
only if it is apprehended that if not 
detained he would indulge in prejudi- 
cial activities in this country and not 
if his activities are outside this country 
even though they may have a prejudi- 
cial effect on this country. Take the 
case of a person acting prejudicially to 
the security of a State in this country 
while residing in another State. We 
have no doubt that he can pe detained 
by the former State. The same analogy 
applies to this case. International Law 
does not seem to deal with the case of 
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nationals of one country acting in that 
country to the prejudice of the secu- 
rity and integrity of another country 
and whether anything could be done 
about them. To allow a person like the 
appellant to go back to England at his 
request in spite of the certainty that 
while in England he will continue to 
indulge in activities prejudicial to the 
security and integrity of this country 
would be like the action of some 
foolish people who take a rat caught 
in a trap in their house to the road 
and release it. 


5. It was urged that only 
where the grounds of detention were 
based on facts which can be held to 
amount to an offence either in India 
or in a foreign country for which he 
could be punished could he be de- 
tained. We are not able to appreciate 
the import of this argument. As is well 
known, preventive detention is not a 
punishment for an offence. To accent 
the argument on behalf of the appel- 
lant would make the grounds given in 
Section 3 (1) of the Maintenance of 
Internal Security Act meaningless. 
Take for instance action prejudicial to 
the relations of -India with foreign 
powers. As far as we are aware, there 
is no law enabling anybody in India 
to be punished for acting in a manner 
perjudicial to the relations of India 
with foreign powers. It cannot how- 
ever be argued that detention on that 
ground is not permissible. Take again 
the case of activities prejudicial to the 
Defence of India. For the present, of 
course, we have the Defence of India 
Act still in force. Let us assume a 
period when it was not in force, does it 
mean that a person acting in a manner 
prejudicial to the defence of India 
cannot be detained even though there 
is no law dealing with that question. 
That is why the Preventive Detention 
Act, 1950. which was passed when 
there was no war and no emergency. 
provided for detention on the same 
grounds as in Maintenance of Internal 
Security Act. In the absence of a law 
dealing with that question, naturally 
enough the courts will have to decide 
whether the activity for which a per- 
son is detained is one prejudicial to 
the defence of India; so also an activity 
prejudicial to the security of India. 
Defence of a country or the security 
of a country is not a static concept. 
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The days are gone by when one had to 
worry about the security of a country 
or its defence only during war time. A 
country has to be in a perpetual state 
of preparedness. Eternal vigilance is 
the price of liberty. So-it is that the 
founding fathers with considerable 
wisdom and foresight provided for 
laws for preventive detention and the 
limitations thereon mentioned in Arti- 
cle 22 of the Constitution. Preventive 
detention is, of course, an anathema to 
champions of individual liberty. But 
times being what they are, the Consti- 
tution makers in their wisdom have 
provided for it. It is not necessary to 
give further examples to show that 
prejudicial activities contemplated 
under Section 3 (1) of the Maintenance 
of Internal Security Act are not necas- 
sarily activities prohibited or made 
punishable by a specific provision cf 
law. The cases relied upon to support 
the contrary proposition should be 
confined to the facts of those cases. 


6. The only other question that 
remains to be dealt with is the one 
that arises out of the statement of the 
Chief Minister of Punjab in the Legis- 
lative Assembly on 7-3-1973. The 
argument is that the Chief Minister's 
reply shows ‘that the appellant has 
been detained, and is continued to be 
detained, not for the reasons which 
were intimated to him in the form of 
grounds of detention but really for the 
reasons mentioned in the Assembly 
and the detention is therefore, bad. It 
is pertinent to remember in this ccon- 
text firstly that the order for the de- 
tention of the appellant was made by 
the District Magistrate of Amritsar. 
He could not have known of the acti- 
vities of the appellant which the Chief 
Minister mentioned in the Assembly. 
Secondly, the approval by the Govern- 
ment of Punjab of the appellant’s de- 
tention was made on 16-1-1973. There 
is nothing to show that on that day the 
Government of Punjab knew of the 
matters which the Chief Minister 
brought up in the Legislative Assemb- 
ly on 7-3-1973, and the.detention was 
approved by the Government only for 
those reasons. We are not prepared to. 
assume, as was urged on behalf of the 
appellant, that the three matters men- 
tioned in the Chief Minister’s speech 
should have come to the notice of the 
Indian High Commission as soon as 
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they took place and that they should 
have alerted the Punjab Government 
at once. There is no warrant for such 
an assumption. Except that one of the 
activities is said to be in 1971, we do 
not even know about the dates of the 
others. Moreover, the Chief Minister’s 
reply was in answer to the demand of 
the Akali Dal Party for the appellant’s 
release. The grounds of appellant’s de- 
tention must have been known to them. 
The Chief Minister should, therefore, 
have been giving them additional in- 
formation which came to his knowledge 
subsequently. We are not. therefore, 
prepared to assume that the grounds 
for approval of the appellant’s deten- 
tion were not the same grounds on 
which he was detained but some others, 
and therefore malice in law has been 
established, l 

T. Furthermore. by a Presiden- 
tial order Articles 14, 19 and 22 of the 
Constitution have been suspended dur- 
ing the subsistence of the Proclama- 
tion of Emergency. This contention is 
based on decisions of this Court inter- 
preting Article 22. They are, therefore, 
irreleyant in considering a petition 
under Section 491 Cr. P. C. 


8. We see no merit in the 
points raised on behalf of the appellant. 
The appeal is dismissed. 


Appeal dismissed. 
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Index Note:— (A) Constitution of 
India, Art. 133 — Criminal appeal — 
Concurrent findings of fact — No in- 
terference possible unless cogent rea- 


sons for the same are brought to notice 
of the Court. (Para 9) 


Index Note:— (B) Penal Code 
11860), Section 149 — Common object 
—- Minor differences in FIR and evi- 
dence of witnesses — Effect. 
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= Brief Note:— (B) Where the in- 
juries to the deceased were caused in 
prosecution of common object of all 
the accused, appellant accused cannot 
derive any benefit from the inability 
of the prosecution witnesses to state 
as to which particular injury was cau- 
sed by which particular accused, on 
the ground that there were differences 
as to particulars of injuries caused by 
them in the statements of witnesses and 
the first information report. 
(Para 11) 
Index Note:— (C) Criminal Proce- 
dure Code (1898), Sections 208, 251-A, 
286 —- Non-examination of all eye- 
witnesses — Effect. 


Brief Note:— (C) It is true that 
the prosecution is bound to produce 
witnesses who are essential to the un- 
folding of the narrative on which the 
prosecution is based; but it cannot be 
laid down as a rule that where there 
are a very large number of persons 
present at the time of the occurrence, 
the prosecution is bound to call and 
examine each and every one of them. 
The effect of non-examination of a 
particular witness on the prosecution 
case would depend upon the facts and 
circumstances of each case. In case 
enough number of such witnesses have 
been examined with regard to actual 
occurrence and their evidence is relia- 
ble and sufficient to base the convic- 
tion of the accused thereon. the prose- 
cution may well decide to refrain from 
examining other such witnesses. The 
non-examination of such left off wit- 
nesses would not introduce a fatal in- 
firmity in the prosecution case. 

It is as much the duty of the pro- ` 
secutor as of the Court to ensure that 
full and material facts are brought on 
record so that there might not be mis- 
carriage of justice. The discharge of 
such duty is no wise affected by the 
consideration that some of the facts if 
brought on record would be favourable 
to the accused. 

It has not been shown in this case 
how the evidence of persons not exa~ . 
mined as witnesses was essential for 
the unfolding of the narrative on 
which the prosecution was based. This 
is not a case where the non-examined 
witnesses would have given evidence 
on a point regarding which the actually 
examined witnesses were not in a posi- 
tion to depose. (Paras 13, 14) 
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The Judgment of the Court was 
delivered by 


KHANNA, J. :— This is an appeal 
by special leave by Ram Prasad (65), 
his son Udit Narain (22) and their ser- 
vant Sri Pal (22) against the judgment 
of the Lucknow Bench of the Allaha- 
bad High Court affirming on appeal 
the judgment of the Additional Ses- 
sions Judge Lucknow whereby the 
three appellants and three others, 
namely, Sarju. Putti and Jagannath 
had been convicted under Section 148 
and Section 302 read with Section 149 
Indian Penal Code and had been sen- 
tenced to undergo rigorous imprison- 
ment for a period of 18 months on the 
first count and imprisonment for life 
on the second count. 


2. ' The occurrence giving rise 
to the present case took place on 
March 31, 1967 at 2-30 p. m. in front 
of and inside the tarwaha of the house 
. of Jaskaran. father of Jagannath accu- 
sed, in village Gadarian Purwa at a 
distance of two miles from Police 
Station Mandiaon. The person murder- 
ed during the course of the occurrence 
was Parmeshwar Din. (35). The prose- 
cution case is that Parmeshwar Din 
deceased and Sita Ram (PW 4) purcha- 
sed two plots of land situated in the 
area of village Gadarian Purwa from 
Paggu and others for Rs. 3,000 as per 
sale deed dated December 23, 1966. 
The possession of those plots had been 
taken by the vendees about one or two 
months earlier when they paid Rs. 500 


‘as earnest money. The vendees sowed - 


wheat in those plots. Sarju and Putti 
accused, who are both brothers, laid 
' claim to those plots. As Ram Prasad 
accused was an influential person. 
Sarju and Putti sought. his assistance 
in obtaining the possession of the 
plots. Ram Prasad is also stated to 
have been assured by Sarju and Putti 
_ that in case they were successful in 
getting those two plots, they would 
give him half of the land. 


3. On March 31. 1967, it is 
stated, Parmeshwar Din was getting 
the wheat crop standing in the two 
plots mentioned above harvested. The 
plots are at a distance of about 150 
‘paces from the house of Jaskaran, 
father of Jagannath accused. Umrao 
(PW 1) as well as Sita Ram (PW 4) 
were also present in the fields along 
with Parmeshwar Din. The actual 
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work of harvesting was being done by 
seven labourers, four of whom were 
women, The male labourers were 
Shankar, Baddal and Hubba. At about 
2.30 p.m. it is alleged, Udit Narain 
accused came to Parmeshwar Din and 
told him that some persons were 
waiting for him in the abadi of Gada- 
rian Purwa to have some talks with 
the deceased regarding the two picts 
in dispute. Parmeshwar Din deceased 
then went with Udit Narain. Shortly 
thereafter, Umrao and Sita Ram PWs 
heard the cries of Parmeshwar Din. 
On looking towards the house of Jas- 
karan, they found that the six accused 
had surrounded Parmeshwar Din and 
were giving banka blows to him in 
front of that house. The six accused 
then dragged Parmeshwar Din decea- 
sed inside the tarwaha which had a 
thatched roof. The tarwaha had one 


~shutterless opening. Umrao and Sita 


Ram then ran towards the tarwaha and 
stood close to the opening of the tar- 
waha. The labourers engaged in harvest- 
ing also followed Umrao and Sita Ram 
to that place. Chandrika (PW 2) and 
Mohan (PW 3) were passing that way 
at that time. Both of them on hearing 
alarm also came there and saw’ the 
accused giving banka blows to Parme- 
shwar Din. Umrao and others shouted 
to the accused not to kill Parmeshwar 
Din, but they too were threatened by 
the accused. The accused thereafter 
ran away. Umrao and others then went 
inside the tarwaha and found Parme- 
shwar Din lying dead ina pool of 
blood. A number of persons then col- 
lected there. 


4, Umrao got report Ka-1 writ- 
ten by his son Hari Prasad. Umrao 
thereafter went to Police Station Man- 
diaon and lodged there report Ka-1 af 
5.30 p m. Station Officer Tiwari 
(PW 11) was not present at the Police 
Station at the time the report was lod- 
ged. On being informed about the 
lodging of the report, the Station 
Officer went tothe place of occurrence 
and arrived there at 6.30 p. m. The 
Station Officer on arrival recorded the 
statements of Umrao, Sita Ram and 
Mohan PWs. and prepared inquest re- 
port relating to the dead body of the 
deceased. The body was thereafter 
sent to the mortuary where post-mor- 
tem examination was performed by 
Dr. Jaitle on April 1, 1967. Out of the 
appellants. Udit Narain and Sri Pal 


- 
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were arrested on April 7,.1967, while 
Ram Prasad surrendered in court on 
April 14, 1967. 

5. The six accused in their 
statements .denied the prosecution 
allegations about their having partici- 
pated in the assault on Parmeshwar 
Din deceased. Sarju and Putti also 
denied the prosecution allegation that 
Parmeshwar Din and. Sita Ram had 
purchased the land in question and had 
brought the same under cultivation. 
The case of Ram Prasad and Udit 
Narain was that they had been falsely 
involved in this case because of the 
enmity of Sita Ram PW with whom. 
according to these accused, Ram Prasad 
had an altercation on an earlier 
occasion. 


6. The trial court accepted the 
prosecution case and convicted and 
sentenced the six accused as mentioned 
above, The judgment of the trial court 
was, as already stated, affirmed on 
appeal by the High Court. 

T: In appeal before us. Mr. 
Anthony on behalf of the appellants 
has assailed the conviction of the ac- 
cused-appellants on the ground that 
the evidence adduced by the prosecu- 
tion in this case is not reliable and 
suffers from infirmities. As against 
that, Mr. Bana on behalf of the State 
has canvassed for the correctness of 
the view taken by the High Court. 

8. Tt cannot be disputed that 
Parmeshwar Din deceased was the 
victim ofamurderous assault. Dr. Jai- 
tle, who performed post-mortem exa- 
mination on the dead body of Parmesh- 
war Din, found as many as 23 injuries 
on the body, out of which 18 were in- 
cised wounds. One of the incised 
wounds had resulted in cutting the 
occipital bone and another had resul- 
ted in cutting the frontal bone. The 
incised injuries, in the opinion of the 
doctor, had been caused by some heavy 
sharp-edged weapon. The death of the 
deceased was due to shock and 
haemorrhage resulting from the head 
and neck injuries. The injuries were 
sufficient in the ordinary course of 
nature to cause death. 

9. According to the - prosecu- 
tion case. the injuries found on the 
body of the deceased had been caused 
by the six accused, including the three 
appellants. The prosecution. in order 
to substantiate that allegation, exa- 
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mined Umrao (PW 1), Chandrika 
(PW 2), Mohan (PW 3) and Sita Ram 
(PW 4) as eye witnesses of the occur- 
rence. These witnesses supported the 
prosecution case as given above. The 
trial court, on consideration of the 


material on record, accepted the evi- 


dence of the four eye witnesses. On 
appeal the learned Judges of the High 
Court again examined that evidence 
and found the same to be convincing. 
Nothing cogent has been brought to 
our notice as may justify’ interference 
with the concurrent -findings of the 
trial court and the High Court arrived 
at as a result of the appraisement of 
the evidence of the four eye witnesses 


10. It has been pointed out 
that the statement of Chandrika was 
recorded during the investigation of - 
the case 25 days after the occurrence, 
and as such. not much reliance can be 
placed upon the testimony of this 
witness. In this respect we find that 
the evidence of Chandrika shows that 
on the morning of the day. following 
the occurrence, he went to Muzaffar- 
pur in district Barabanki where his 
father-in-law was lying ill. The witness 
stayed in Muzaffarpur for about six 
days and thereafter returned to his 
village. In the meanwhile, Sub Inspec- 
tor Tiwari had gone back to the police 
station. The Sub Inspector subsequently 
called the witness and recorded his 
statement on April 25, 1967. Chandrika’s 
name as an eye witness of the occur- 
rence had been mentioned in the first 
information report which was lodged 
within about three hours of the occur- 
rence. In the circumstances, the delay 
in recording the police statement of 
Chandrika by the investigating officer 
would not justify rejection of Chand- 
rika’s testimony. In any case, we find 
that apart from the statement of 
Chandrika, the prosecution case is also 
supported by the evidence of other 
three eye witnesses. So far as these 
witnesses are concerned, their state- 
ments were recorded by the investigat- 
ing officer soon after he arrived at the 
place of occurrence. 


11. Argument has also been 
advanced on behalf of the appellants 
that there is no mention in the first 
information report that injuries were 
caused to Parmeshwar Din deceased 
by the accused before the deceased 
was dragged inside the tarwaha, while, 
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according to the evidence of the eye 
witnesses in court, the injuries to the 
deceased were caused by the accused 
both before he was dragged as well 
as inside the tarwaha. Reference to the 
first information report shows that it 


is recited therein that the deceased . 


was dragged and given banka blows 
by the accused. The omission to make 
an express mention in the first infor- 
mation report that banka blows were 
given to the deceased before he was 
dragged inside the tarwaha would not 
in the circumstances, in our opinion, 
make much material difference. As- 
suming that banka blows were caused 
to the deceased inside the tarwaeha, 
this fact would not exculpate any of 
the accused. The accused at the time 
of the occurrence were armed with 
bankas. They dragged the deceased in- 
side the tarwaha and gave banka blows 
to him. It is plain that the injuries 
were caused to the deceased in prose- 
cution of the common object of all the 
accused to cause the death of the 
deceased. - The appellants. in the 
circumstances, cannot derive any bene- 
fit from the inability of the prose- 
cution witnesses to state as to which 
particular injury was caused by which 
of the accused. 


12. It has also been argued 
that the evidence of the eye witnesses 
is of partisan character and, therefore, 
it is not safe to base the conviction of 
the acccused upon that evidence. We 
find it difficult to accede to this conten- 
tion because the trial court and the 
High Court while appraising the evi- 
dence of these witnesses, considered 
all the features of the case and came 
to the conclusion that the evidence of 
the witnesses was trustworthy and 
reliable. We find no cogent ground to 
take a different view. 


13. Considerable stress has 
. been laid by Mr. Anthony upon the 
fact that, besides the four eye witnes- 
ses who have been examined in this 
case, the occurrence, according to the 
first information report, had also been 
witnessed by Baddal, Shankar and 
Hubba. These persons were, however, 
not examined as witnesses atthe trial. 
“Tt is also pointed out that in addition 
to these persons, the occurrence was 
also witnessed by Sham Lal and 
Hubba (this Hubba ‘is different from 
Hubba whose name was mentioned in 
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the first information report), who also 
arrived at the. scene of occurrence. 
Sham Lal and Hubba too were not 
examined as witnesses. The non-exa~ 
mination of these witnesses, in our 
Opinion,: would not introduce an infir- 
mity fatal to the prosecution case. It is 
no doubt true that the prosecution is 
bound to produce witnesses who are 
essential to the unfolding of the nar- 
rative on which the prosecution is 
based. Apart from that, it cannot be 
laid down as a rule that if a large 
number of persons are present at the 
time of the occurrence, the prosecution 
is bound to call and examine each and 
every one of those persons. The answer 
to the question as to what is the effect 
of the non-examination of a particular 
witness would depend upon the facts 
and circumstances of each case. In 
case enough number of witnesses have 
been examined with regard to the 
actual occurrence and their evidence 
is reliable and sufficient to base “the 
conviction of the accused thereon, the 
prosecution may well decide to refrain 
from examining the other witnesses. 
Likewise, if any of the witnesses is 
won over by the accused party and as 
such is not likely to state the truth, 
the prosecution would have a valid 
ground for not examining him in court. 
The prosecution would’ not, however, 
be justified in not examining a witness 
on the ground that his evidence even 
though not untrue would go in favour 
of the accused. It is as much the duty 
of the prosecutor as. of the court to 
ensure that full and material facts are 
brought on the record so that there 
may be no miscarriage of justice. The 
discharge of such a duty cannot be 
affected by the consideration that 
some of the facts if brought on the 
record would be favourable to the ac- 
cused. In case the court finds that the 
prosecution has not examined witnes- 
ses for reasons not tenable or not pro- 
per, the court would be justified in 
drawing an inference adverse to. the 
prosecution. 

14. So far as the present case 
is concerned, we find that the prosecu- 
tion has examined four eye witnesses 
of the occurrence and their evidence 
has been found by the trial court and 
the High Court to be reliable, convine- 
ing and sufficient-to warrant the con- 
viction of the accused. It has not been 
shown to us that the evidence of the 
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persons who were not examined as 
witnesses was essential for the unfold- 
ing of the narrative on which the pro- 
secution was based. The present is not 
a case wherein the witnesses not exa- 
mined could have given evidence on a 
point regarding which the witnesses 
actually examined were not in a posi- 
tion to depose. We are, therefore, of 
the view that the failure of the prose- 
cution to examine the persons men- 
tioned above as witnesses would not 
justify interference with the judgments 
of the High Court and the trial court. 


15. The appeal fails and is dis- 
missed, 
Appeal dismissed. 





AIR 1973 SUPREME COURT 2677 
(Y 60 C 480) 
(From Punjab) 
H. R. KHANNA AND 
A. ALAGIRISWAMI. JJ. 
Chain Singh, Appellant v. State 
of Punjab. Respondent. 
Criminal Appeal No. 50 of 1970, 
D/- 14-9-1973. 
Index Note:— 


. (A) — Constitution 
of India, Art. 


136 — Reappraisal of 


evidence. 
Brief Note:-— (A) In an appeal 
under Art. 136 the Supreme Court 


would not reappraise evidence unless 
there has been gross miscarriage of 
justice. Where the High Court has 
fully, fairly and unexceptionally con- 
sidered the evidence in arriving at its 
conclusions there is no occasion for im- 
terference by the Supreme Court. 

(Para 4) 
_ The Judgment of the Court was 
delivered by ~ 


ALAGIRISWAMI J:— The appel- 
lant, his father Karam Singh, his uncle 
Bawa Singh and Bawa Singh’s son 
Charan Singh were tried by the Ses- 
sions Judge, Hoshiarpur for offences 
under Sections 302, 307 and 324 read 
with Section 34 LP.C. in respect of 
the murder of one Darshan Singh on 
12th October. 1967. The learned Ses- 
sions Judge acquitted Karam Singh 
and on appeal the High Court of Punjab 
and Haryana acquitted Bawa Singh. 
Charan Singh has not filed any = 
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This appeal is by Chain Singh alone 
against the judgment of the High Court 
which modified the death sentence 
awarded to him by the Sessions Judge 
to one of imprisonment for life.. 

ae The day in question was the 
Dussehra Day. Sadhu Singh, P. W. 6, 
and his brothers, Ajit Singh, P. W. 9 
and Malkiat Singh, P. W. 11 as well 
as his cousin Lachhman Singh, P. W. 10 
and his brother-in-law Ajit Singh, 
P. W. 7 had gone to village Garhdiwala 
to witness the Dussehra festival. While 
they were returning therefrom the 
appellant, who came on a cycle from 
behind them struck against Darshan 
Singh and a sharp exchange of abuses 
ensued between the deceased and the 
appellant, and Darshan Singh is alleged 
to have slapped the appellant. The ap- 
pellant then went away towards his 
village and returned back with his 
father, uncle and uncle’s son. The ap- 
pellant is then alleged to have fired 
shots from his gun hitting Darshan 
Singh who dropped down dead. Charan 
Singh fired shots from his pistol injur- 
ing PWs. 7 and 9. Karam Singh was 
alleged to have merely fired in the air 
from his pistol Bawa Singh was 
alleged to have given barchhi blows 
to Ajit Singh, Malkiat Singh and 
Lachhman Singh. The appellant is 
alleged to have fired again hitting 
Malkiat Singh. Sadhu Singh himself 
claimed to have hid himself behind a 
tree and after the . assailants went 
away he went to village Gondpur, 
arranged for ataxi and removed PWs. 
7, 9 and 10 to Hoshiarpur Civil Hosoi- 
tal leaving PW 15 to guard the dead 
body of Darshan Singh. On. the way 
PW 6 got down at the Police Station 
Hariana while the injured persons 
were taken by another Sadhu Singh 
to Hoshiarpur. The FIR was lodged 
at 8 p. m. The Sub-Inspector of Police 
reached the spot at 9.15 p. m, held 
an inquest and sent the dead body to 
the Civil Hospital Hoshiarpur for post- 
mortem examination. He found three 
empty cartridge cases near the dead 
body and 8 cartridge cases at some 
distance. He took all of them into pos- 
session. The post-mortem examination 
revealed that one of the two injuries 
caused on the body of Darshan Singh 
by fire arms was sufficient to cause 
death in the ordinary course of nature. 
The medical examination showed that . 
PWs. 7 and 9 had a number of gun 
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shot wounds, PW 10 had two lacerated 
wounds and one contused wound, 
PW 11 one contused _wound and two 
penetrating wounds. The appellant 
produced his single barrel gun and 
Charan Singh produced a country 
made 12-bore pistol. The ballistic 
expert gave evidence that five of the 
empty cartridges had been fired from 
the gun belonging to the appellant and 
that three of them were fired from the 
pistol belonging to Charan Singh. He 
was not able to give a definite opinion 
about the other three empty cartridges. 
On this evidence, as already mention- 
ed, the Sessions Judge convicted three 
of the accused, except Karam Singh 
and the High Court on appeal acquitt- 
ed Bawa Singh. 

3. The main points urged be- 
fore this Court. as also before the 
High Court were the following: 

1. That the First Information Re- 
port was inordinately delayed and it 
could not have been lodged at 8 p.m. 
and that it has been tampered with. 

. 2. That two persons at least had 
been falsely implicated. 

3. That all the witnesses are high- 
ly interested. 

4. That Sadhu Singh is a false wit- 


S. 

5. That the witnesses have im- 
proved upon their previous statements 
in material particulars. 

6. The accused had no motive to 
kill the deceased. 
The High. Court on an elaborate re- 
view of the evidence came to the con- 
clusion that the First Information Re- 
port was in all likelihood recorded at 
about midnight. It also thought that 
Sadhu Singh was not necessarily an 
untruthful witness who had not seen 
anything of the occurrence though his 
evidence had to be scrutinised with a 
good deal of caution. But about PWS. 
7. 9, 10 and 11 it thought that they 
being stamped witnesses it could not 
be said that the delay in making the 
FIR as well as sending the report to 
the Magistrate and the arrival of the 
dead body at the mortuary were made 
for procuring false witnesses, and 
therefore, the delays are not fatal to 
the prosecution case. It elaborately 
went into the material particulars lead- 
ing to Karam Singh’s acquittal and 
held that evidence did not warrant a 
clear-cut finding that he must have 
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been falsely implicated but that the 
circumstances were such that the court 
could give him the benefit of doubt. 
As regards Bawa Singh the High Court 
particularly noticed the fact that while 
the FIR mentioned that he had a dang 
in his hand, in the evidence in court 
he was alleged to have been armed 
with a barchhi. It also took into ac- 
count the fact that Malkiat Singh, PW 
11 was not very seriously injured. It 
discussed the nature of the injuries on 
Malkiat Singh and came to the conclu- 
sion that they were probably due to 
gun shot and Bawa Singh could not 
therefore have caused the inju- 
ries to Malkiat Singh. It also con- 
sidered the question regarding the 
injuries on PWs. 9 and 10, and 
on the ground that Bawa Singh 
would not have caused them acquitted 
him. Various other arguments urged 
on behalf of the appellant were also 
considered by the High Court and it 
was of opinion that no effective argu- 
ment could be built on those minor 
discrepancies and that there was no 
ground toreject the testimony of PWs. 
6, 7, 9, 10 and 11 as there was general 
agreement as to the material parti- 
culars. It considered that the medical 
evidence fully supported the account 
given by the eye witnesses. It was not 
prepared to place any reliance on the 
contention that the empty cartridges 
should have been tampered with as 
there was a long delay between the 
date of seizure of those cartridges and 
of the guns and their being sent to the 
ballistic expert, and rejected the sug- 
gestion that the various police officers 
constituted a gang which was out to 
falsely implicate the appellant. In the 
result the High Court came to the 
conclusion that the death sentence on 
appellant should be converted to one 
of life imprisonment which was the 
sentence awarded to Charan Singh by 
the Sessions Judge. 

4. We have set out at length 
the discussion of the prosecution evi- 
dence by the High Court, which shows 
how full, fair and unexceptionable the 
discussion and the conclusions arrived 
at by the High Court are, This Court 
in considering an appeal under the 
provisions of Article 136 of the Con- 
stitution does not reappraise’ the evi- 
dence unless there has been gross mis- 
carriage of justice. We are satisfied 
that the conclusions of the High Court 
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are correct and do not call for any 
interference at the hands of this Court. 
This appeal is, therefore, dismissed. 


Appeal dismissed. 


AIR 1973 SUPREME COURT 2679 
(V 60 C 481) 
(From: Madhya Pradesh) 
H. R. KHANNA AND A. ALAGIRI- 
SWAMI, JJ. 

Mohandas Lalwani, Appellant v. 
The State of Madhya Pradesh, Res- 
pondent. 

Criminal Appeal No, 45 of 1970, 
D/- 11-9-1973. 

Index Note: — (A) Criminal P, C. 
(1898), Ss. 417 and 423 — Appeal 
against acquittal — Power of Migh 
Court to review evidence and interfere 
= Matters to be considered. 

Brief Note: — (A) In an appeal 
against acquittal under S. 417, the 
High Court has full power to review 
at large the evidence on which the 
acquittal is based and to reach the 
conclusion that the order of acquittal 
should be reversed. But before reach- 
ing such conclusion the High Court 
should give proper weight and consi- 
deration to such matters as (1) the 
views of the trial judge as to the cre- 
dibility of the witnesses; (2) the pre- 
sumption of innocence in favour of the 
accused. a presumption certainly not 
weakened by the factthat he has been 
acquitted at his trial; (3) the right of 
the accused to the benefit of any doubt; 
and (4) the slowness of an appellate 
court in disturbing a finding of fact 
arrived by a judge who had the ad- 
vantage of seeing the witnesses. 

(Para 18) 

Index Note: — (B) Evidence Act 
(1872), S. 3 — Credibility of witness. 


Brief Note:—(B) The mere fact that 
some complaints were made against a 
senior officar or that he used 
propriate language in describing his 
powers and functions cannot lead to 
the inference that he is not a very 
truthful witness, especially when no 
substance was found in the complaints 
by the higher authorities. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2256 = 1971 Cri LJ 

1547, Kanu Ambu Vish v. State 
of Maharashtra | 17 
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Mohandas v. State of M. P. 


inap~. 


(Khanna J.) (Prs. 1-2]. S. C. 2679 


The Judgment of the Court was 
delivered by 


KHANNA, J.:— This is an appeal 
by special leave by Mohandas Lalwani 
against the judgment of Madhya Pra- - 
desh High Court whereby the High 
Court reversed the judgment of ac- 
quittal of the Special Judge Bhonal 
and convicted the accused appellant 
under Section 165-A Indian Penal Code 
and sentenced him to undergo rigorous 
imprisonment for a period of one year. 
The Executive Engineer, Heavy Elec- 
tricals Ltd. (hereinafter referred to as 
HEL), Bhopal invited tenders for con- 
struction of four RCC overhead tanks, 
each of one lakh gallons capacity. by 
a tender notice published on Decem- 
ber 23, 1965. Four contractors, includ- 
ing the accused appellant, submitted 
their tenders. Those tenders were 
opened on February 1, 1966. It was 
found that the tender of the appellant, 
who had stipulated that he would use 
18 tons of steel, was of the lowest 
amount. The other three contractors 
had stipulated that they would use 24 
tons of steel. 


2. The case of the prosecution 
is that on April 9, 1966 PW 1 Shiv- 
narain Wadhwa, Chief Engineer Con- 
struction of HEL was present in his 
office. PW 5 Niranjanlal Shrivastava, 
Personal Assistant to the Chief En- 
gineer. was also present there. A par- 
tition divides the office of the Chief 
Engineer from the place where Shri- 
vastava used to sit. At about 11.45 
aim. on that day, the appellant ac- 
companied by two others, came to PW 
Shrivastava. The appellant gave visit- 
ing card P-4 to Shrivastava and said that 
he wantedto see the Chief Engineer. 
Shrivastava sent that card through 
a peon to Chief Engineer Wadhwa. A 
short time thereafter on being called 
by Wadhwa, the accused appellant ac- 
companied by his two companions went 
inside the office of Wadhwa. On arri~ 
val there, the accused talked about his 
tender and stated that as his tender 
was the lowest, the same should be 
accepted. The accused also handed 
over copy P-3 of letter dated April 8, 
1966 which had been addressed by 
him to the Executive Engineer in con- 
nection with the above tender. Wadhwa 
then told the accused that according to 
the information received by him, the 
accused had stipulated the use of only 
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pulated by others. The accused, how- 
ever, persisted in saying that his ten- 
der was the lowest. Wadhwa then told 
the accused that whatever he had to 
say in the matter, he should tell the 
Executive Engineer and that he might 
also hand over a copy of his letter to 
the Assistant Chief Engineer. The two 
companions of the accused then left 
the office of Wadhwa, while the ac- 
cused remained sitting there. Wadhwa 
then told the accused also to go, but 
the accused instead of going took out 
from the left pocket of his trousers an 
envelope and presented it to Wadhwa. 
Wadhwa could see that the envelope 
contained 100-rupee currency notes. 
Wadhwa reprimanded the accused for 
doing something wrong and at the 
same time he (Wadhwa) pressed the 
buzzer for his Personal Assistant. 
Shrivastava PW then came inside the 
office of Wadhwa. In the meantime, 
the accused had put back the envelope 
containing currency notes in the pocket 
of his trousers. On the arrival of Shri- 
vastava. Wadhwa told him that the 
accused had given him bribe. Wadhwa 
also asked Shrivastava to take out the 
envelope from the pocket of the trou- 
sers of the accused. Shrivastava then 
took out the envelope containing cur- 
rency notes from the trousers’ pocket 
of the accused. There were thirty 100- 
rupee currency notes in that envelope. 
Wadhwa then rang up R. C. Gupta 
(PW 3), who is the Secretary and Vigi- 
lance Officer of HEL as well as Chan- 
dra Shekhar Tiwari (PW 4). who is 
the Chief Security Officer of HEL. 
The offices of Gupta and Tiwari are 
also in the Administrative Building of 
HEL, in which building is situated the 
office of Wadhwa PW. 


3. The case of the prosecution 
further is that on the arrival of Gupta 
and Tiwari PWs, Wadhwa narrated the 
facts about the offer of Rs. 3,000 by 
the accused to him as mentioned above. 
The accused then expressed his apolo- 
gies and stated that he was sorry and 
ashamed for what he had done. The 
accused also requested that he might 
be forgiven and that otherwise he 
would lose his career as a contractor. 
When the accused offered his apolo- 
gies, Wadhwa remarked that if the 
accused gave anything in writing. he 
would consider the matter. The accus- 
ed thereupon wrote something on a 
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piece of paper. As the writing was 
not found to be satisfactory, the same 
was not accepted by Wadhwa and the 
paper remained with the accused. 
Wadhwa then asked Shrivastava to 
take Lalwani to his room. Wadhwa 
thereafter asked for the advice of 
Gupta and Tiwari. It was then deci- 
ded that the matter should be reported 
to the police. Wadhwa thereupon call- 
ed Shrivastava and dictated to him 
report Pl. In the report the number 
of currency notes were also noted by 
Shrivastava. The report was then 
signed by Wadhwa. The accused and 
the report were thereafter sent to 
police station Govindpura. Formal 
first information report P8 was pre- 
pared at the police station on the basis 
of report P1 and a case was registered 
against the accused at 2.15 p.m. Com- 
plaint about the occurrence was there- 
after filed in the court of the Special 
Judge Bhopal by Town Inspector Gur- 
bir Singh on May 20. 1966. 


4. At the trial, Wadhwa (PW 1) 
gave evidence in support of the pro~ 
Secution case as given above. Gupta 
(PW 3) and Tiwari (PW 4) deposed 
about the extra judicial confession of 
the accused in the office of Wadhwa 
PW when they were called there by 
Wadhwa PW on telephone. The pro- 
secution further examined Shrivastava 
(PW 5), according to whom, he was 
called by Wadhwa and was told that 
the accused had offered him bribe. 
The witness took out an envelope con- 
taining currency notes of the value of 
Rs. 3,000 from the pocket of the ac- 
cused under the directions of Wadhwa. 
The witness further deposed regarding 
the extra judicial confession made by 
the aceused after the arrival of Gupta 
and Tiwari PWs. 


5. The accused, in his state- 
ment under Section 342 of the Code 
of Criminal Procedure, admitted hav- 
ing met Wadhwa PW in his office on 
April 9. 1966 and about his having 
handed over to Wadhwa copy of let- 
ter P3. The accused also admitted that 
the Personal Assistant of Wadhwa had 
taken out 30 currency. notes of Rs. 100/- 
each from his pocket under the direc- 
tions of Wadhwa. The fact that Gupta 
and Tiwari were called on telephone 
by Wadhwa was further admitted by 
the accused. The other prosecution 
allegations were denied by the accused. 
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He denied having offered any amount 
to Wadhwa or about his having made 
any confession after the arrival of 
Gupta and Tiwari PWs. The accused 
further gave the following version of 
the occurrence: 

“On 7-4-66 I had gone to the office 
of the Executive Engineer Shri Kara- 
igi. He was not there. I learnt from 
the office that my tender and the ten- 
ders oftwo or three persons were sent 
to the Assistant Chief Engineer. and 
there was remark on my tender that 
the testimonials were not attached 
whereas I had sent the same on the 
21st. Therefore, I went to the Chief 
Engineer on the same day and told him 
that my tender was the lowest and 
they say, that the testimonials have 
not been sent. On being asked by him 
I replied. ‘can bring the testimonials’, 
Then I went to Delhi and on 9-4-66. 
J came with the testimonials and the 
Consultant Engineer and I had 
brought the amount of security 
also. Then I went to the office 
of the Chief Engineer on the 9th 
and talked to him and showed my 
testimonials and handed over the letter 
Exhibit P. 3. For taking out the papers 
I was required to take out money also 
and after keeping money in my pocket 
T showed the papers to him. I said 
‘I Have brought the testimonials 
also. I have brought the Engineer 
also.’ You discuss with him and give 
final reply. He replied, ‘Do not talk 
to me. Speak to the Executive En- 
gineer’. I said. ‘There is corruption. 
Otherwise why my certificates have 
been removed from my tender?’ There- 
upon he began to say, ‘I am not pre- 
pared to hear this much.’ Whereupon I 


replied, ‘You are Head of the Depart-- 


ment. If you do not hear who will 
hear?’ Thereupon he replied, ‘Do not 
talk anything more with me?’: Where- 
upon I said, ‘Are you also included in 
that corruption?’ Thereupon. he press- 
ed the buzzer. I had a hot talk with him. 
My Engineer also told him. Thereupon 
he replied. ‘I am not prepared to hear 
anything.’ Then my Engineer spoke’ in 
Sindhi language. ‘He is not hearing. I 


go downstairs and I send any other, 


person.’ At the same time Wadhwa 
Sahab threw away the testimonials 
and said, ‘Where those persons have 
gone?’ Whereupon I replied. “They have 
gone downstairs’. He questioned, ‘What 
did they say?’ I replied, ‘They have 
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not said anything.’ Then I put the 
testimonials in my pocket and he press-~ 
ed the buzzer.” 

In defence, the accused examined one 
witness V. S. Asnani, Consulting En- 
gineer. According to this witness, he 
went with the accused on the day of 
occurrence to Wadhwa PW. The wit- 
ness supported the version of the oc- 
currence as given in the statement of 
the accused under Section 342 of the 
Code of Criminal Procedure. 

6. The trial court was of the 
view that Wadhwa PW was not whol- 
Jy reliable witness. As regards Gupta 
and Tiwari, it was observed that they 
were interested witnesses. Reference 
was also made to some discrepancies 
in the prosecution evidence as well as 
to the fact that there was no mention 
in the first information report of the 
extra judicial confession of the accused. 
The version given by the accused, in 
the opinion of the trial court, could 
not be said to be unreasonable. In the 
result the trial court gave the benefit 
doubt to the accused and acquitted 

im. 

7. On appeal the High Court 
considered the evidence adduced in the 
case by the prosecution and found the 
same to be reliable. The High Court 
disagreed with the trial court that the 
prosecution evidence suffered from 
infirmities. The defence version was 
rejected by the High Court as un- 
worthy of credence. In the result the 
appeal was accepted and the accused 
was convicted and sentenced as above. 

8. In appeal before us. Mr. 
Hardy on behalf of the appellant has 
assailed the judgment of the High 
Court and has contended that there 
was no sufficient ground for the High 
Court to reverse the judgment of ac- 
quittal of the trial court. If two views, 
according to the learned counsel, were 
possible in the matter, the view which 
was favourable to the accused and had 
been taken by the trial court should 
be adopted. As against that, Mr. Ram 
Panjwani on behalf of the State sub- 
mits that the view taken by the trial 
court was clearly unreasonable and 
there were good and valid grounds for 
the High Court to interfere with the 
judgment of the trial court. We find 
force in the submission of Mr. Ram 
Panjwani. 

9, The prosecution in order to. 
bring the charge home to the accused 
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has examined Wadhwa (PW 1). The 
witness gave evidence in support of 
the prosecution case as reproduced 
above and deposed about the offer of 
the envelope containing currency notes 
by the accused to him. We have been 
taken through the evidence of the wit- 
ness and find no cogent ground as to 
why his evidence should not be accept- 
ed. The witness had no animus against 
the accused. The witness even did not 
know the accused earlier and had met 
him only once before on April 7, 1966 
when the accused had seen him in his 
office and had made some representa- 
tion regarding his tender. In the cir- 
cumstances, we can discover no parti- 
cular reason as to why Wadhwa should 
falsely involve the accused in this case. 


10. The trial court did not 
place much reliance upon the testi- 
mony of Wadhwa because the witness 
admitted that complaints had been 
made against him for showing favouri- 
tism as well as for corruption and 
highhandedness. On some occasions the 
witness also had to give explanation 
to clarify some particular action, The 
accused also placed on record letters 
and articles published in a local 
paper, copies of which are D2, D3. D4 
and D5. In this respect we find that 
documents D2 to D5 contained general 
allegations of irregularities in HEL. 
There were no allegations in those 
writings against Wadhwa by name 
or by designation. As regards the com- 
plaints made against Wadhwa, there 
is nothing to show that the authorities 
concerned found substance in any of 
those complaints. As things are, such 
complaints are even made against 
senior officers who are very honest. 
In the absence of material to 
show that substance was found in 
any of the complaints made against 
Wadhwa, it would, in our opin- 
ion, be not proper to infer that 
Wadhwa is a person of doubtful integ- 
rity from the mere fact that sometimes 
complaints were received against him. 
Another reason which weighed with 
the trial court in not placing much re- 
liance upon the testimony of Wadhwa 
was the fact that in answer to a ques- 
tion relating to the details of the 
design of the tanks in question, the 
witness replied that it was his prero- 
gative as Chief Engineer incharge of 
construction to decide as to what he 
should do. The above answer would 
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show that the witness used inappro- 
priate language in describing his 
powers and functions. The answer 
might also reveal that the witness had 
exaggerated notion of the authority 
vested in him, but these facts would 
hardly warrant an inference that 
Wadhwa PW is not a very truthful 
witness and the court cannot place 
much reliance upon his testimony. 


11. The conduct of Wadhwa 
immediately after the offer to him of 
the envelope containing currency notes 
by the accused lends considerable sup- 
port to his testimony. Wadhwa im- 
mediately pressed the buzzer and cal- 
led his Personal Assistant Shrivastava 
PW. Shrivastava PW was then told by 
Wadhwa that the accused had offered 
him bribe. Wadhwa also told Shrivas- 
tava to take out the envelope contain- 
ing currency notes from the trousers’ 
pocket of the accused. Shrivastava then 
took out the envelope containing cur- 
rency notes from the trousers’ pocket 
of the accused. The envelope was then 
found to contain 30 currency notes of 
Rs. 100 each. The evidence of Wadhwa 
in this respect is corroborated by that 
of Shrivastava PW. Shrivastava too 
had no animus against the accused and 
it is not explained as to why Shrivas- 
tava should falsely depose against the 
accused in this case. 


12. It has been pointed out by 
Mr. Hardy that Wadhwa did not men- 
tion in report P1 dictated by him that 
he had told Shrivastava about the 
offer of bribe by the accused to him. 
This omission appears to have been 
due to the fact that Wadhwa did not 
give complete details in the report 
dictated by him. As mentioned earlier, 
there is nothing to show as to why 
Shrivastava should falsely depose 
against the accused. The fact that 
Shrivastava was a Personal Assistant 
of Wadhwa would hardly justify re- 
jection of his testimony, especially 
when Wadhwa himself had no animus 
against the accused. In any case, it is 
mentioned in report Pi and is also ad- 
mitted by the accused in his statement 
under Section 342 of the Code of Cri- 
minal Procedure that Shrivastava took 
out Rs. 3.000 from the trousers’ pocket 
of the accused under the directions of 
Wadhwa. There is nothing to show 
that the accused protested against the 
taking out of the currency notes from 
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directions of Wadhwa. If the accused 
was an innocent person and had no 
guilty conscience, he would in the nor- 
mal course have flared up and not 
meekly submitted to the recovery of 
currency notes from his pocket by 
Shrivastava under the directions of 
Wadhwa. The conduct of Wadhwa in 
directing Shrivastava to take out the 
envelope containing currency notes 
from the pocket of the accused is in 
consonance with the prosecution case 
and belies the defence version. 


13. The evidence of Gupta and 
Tiwari PWs regarding the extra judi- 
cial confession made by the accused 
after the arrival of these witnesses 
lends further corroboration to the evi- 
dence of Wadhwa. These two witnesses, 
who were senior officers of HEL, had 
no enmity with the accused and noth- 
ing has been brought out as to why 
they should make false statements 
against the accused. It is true that 
Wadhwa made no mention of the extra 
fudicial confession of the accused in 
the report sent by him to the police. 
This omission might also have been 
due to the fact that Wadhwa did not 
give full details in the report dictated 
by him. Be that as it may, evenif the 
evidence regarding the extra judicial 
confession of the accused were exclud- 
ed from consideration, the other 
material on record, particularly the 
testimony and conduct of Wadhwa as 
well as the evidence of Shrivastava, 
furnishes ample ground for basing the 
conviction of the accused. 


14, We are not impressed by 
the plea taken on behalf of the accused 
that Rs. 3.000, which were recovered 
from his pocket, had been brought by 
him for the purpose of depositing 
security. The question of the deposit- 
ing of the security would have arisen 
only if and when the tender would 
have been accepted. The amount of 
security in that event would have to 
be deposited within 15.days of the date 
directing the contractor to do so. 


15. Argument has also been 
advanced on behalf of the accused ap- 
pellant that it was not a condition of 
the tender that the contractor would 
use 24 tons of steel in the making of 
the tanks in question. This may be so, 
but it would not make any material 
difference so far as the present case 
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is concerned. The evidence of Wadhwa 
PW shows that he had learnt from the 
Assistant Chief Engineer that as 
against the accused who had stipulated 
to use 18 tons of steel, the other con- 
tractors had stipulated to use 24 tons 
of steel. The accused, in the circums- 
tances, might have become apprehen- 
sive that his tender in spite of his 
lowest quotation might not be accept- 
ed. Necessity might consequently have 
been felt by the accused to offer illegal 
gratification with a view to secure a 
favourable decision in the matter of 
the acceptance of the tender. 

16. The view taken by the trial 
court in rejecting the evidence of 
Wadhwa, in our opinion. was clearly 
unreasonable and the High Court, in 
our opinion, had cogent grounds to 
interfere with the judgment of acquit- 
tal of the trial court. We are unable 
to find any infirmity in the appraise- 
ment of the evidence by the High 
Court as may induce us to take a dif- 
ferent view. 


17. Reference on behalf of the 
appellant has been made to the deci- 
sion of this Court in the case of Kanu 
Ambu Vish v. State of Maharashtra 
AIR 1971 SC 2256 wherein it was 
observed that the High Court in re- 
versing a judgment of acquittal should 
not only consider all matters on record. 
including the reasons given by the trial 
court in respect of the order of acquit- 
tal, but should particularly consider 
those aspects which are in favour of 
the accused, and ought not also act on 
conjectures or surmises. The above 
dictum, in our opinion, cannot be of 
much avail to the appellant because 
we find that the High Court in revers- 
ing the order of acquittal considered 
the matters on record, including the 
reasons given by the trial court, as 
well as those aspects which could pos- 
sibly be claimed by the accused to be 
favourable to him. 


18. It is well settled that the 
High Court in appeal under Section 
417 of the Code of Criminal Procedure 
has full power to review at large the 
evidence on which the order of acquit- 
tal was founded and to reach the con- 
clusion that upon the evidence the 
order of acquittal should be reversed. 
No limitation should be placed upon 
that power unless it be found expressly 
stated in the Code, but in exercising 
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the power conferred by the Code and 
before reaching its conclusion upon 
fact the High Court should give pro- 
per weight and consideration to such 
jmatters as (1) the views of the trial 
iJudge as to the credibility of the wit- 
l inno- 






; (3) the right of the accused to 
the benefit of any doubt; and (4) che 
slowness of an appellate court in cis- 
turbing a finding of fact arrived by a 
Judge who had the advantage of seeing 
the witnesses. We have been taken 
through the judgments of the trial 
court and the High Court and we find 
that the judgment of the High Court 
is not vitiated by any such infirmity 
as may call for interference by this 
Court. 


19. Before we part with this 
case, we would like to observe that as 
long as an impression exists that cor- 
ruption is prevalent and that unlass 
one pays to somebody things are not 
done, there would be always persons 
who would feel the urge to offer bribe. 
Bribe would be offered not only to 
get an undue favour but also to avoid 
unnecessary harassment and to see 
that no obstruction or delay is caused 
in getting the most legitimate work 
done. To prevent the repetition of 
crimes like the one of which the ap- 
pellant has been found guilty, it is 
necessary to inculcate a general feeling 
that things are done in due course un- 
influenced by extraneous considera- 
tions. It would be unfortunate that, 
rightly or wrongly, an impression 
were to exist that without payment of 
illegal gratification, things would not 
be done. At the same time, the posi- 
tion in law is that if one makes an 
offer of bribe to a publie servant, he 
would be guilty of the offence uncer 
Section 165A Indian Penal Code. The 
courts are concerned only with the 
fact whether the person arraigned as 
an accused before them is guilty of the 
offence with which he is charged. The 
finding regarding the guilt of the ac- 
cused cannot be affected by any consi- 
deration of the social and administra- 
tive milieu in which the offence is 
committed. Once the guilt is proved, 
as it has been in the case of the appel- 
lant, the law must take its course. 


A.I R. 
_ 20. The appeal fails and is 
dismissed. : 


om Appeal dismissed. 
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Index Note:— (A) — Constitution 
of India. Art. 32 — Habeas corpus. 
writ of — Practice and procedure — 
Production of body of detenu — Nof 
essential before application for writ 
is finally heard and decided. (X-Ref:— 
Supreme Court Rules (1965), Q. 35 
Rr. 4. 5 and O. 47 Rr. 1 & 6). 

Brief Note:——- (A) Though the 
right to move the Supreme Court 
under Art. 32 for the enforcement of 
fundamental rights under Part III is 
itself a fundamental right, there is no 
obligation on the Supreme Court to 
give any particular kind of remedy to 
the petitioner. There is nothing in 
Art. 32 which requires that the body 
of the person detained must be produ- 
ced before an application for a writ of 
habeas corpus can be heard and decid= 
ed by the court. It is competent to the 
Court under Order 47 Rules 1 & 6 to 
dispense with the production of the 
body of the person detained while 
issuing a rule nisi under Order XXXV, 
rule 4 and the rule nisi can be heard 
and an appropriate order passed in 
terms of Order XXXV. rule 5 without 
requiring the body of the person de- 
tained to be brought before the Court. 

(Paras 7, 8) 
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Judgment of the Court was deli- 
vered by 


BHAGWATI, J.:— The short ques- 
tion that arises for determination in 
this petition under Art. 32 of the Cons-~ 
titution is whether the production of 
the body of the person alleged to be 
unlawfully detained is essential before 
an application for a writ of habeas 
corpus can be finally heard anc dis- 
posed of by the Court. The question 
is of some importance, affecting as it 
does the practice and procedure to be 
followed in an application for a writ 
which has come to be universally re- 
cognised as the most effective protec- 
tion invented by Anglo Saxon juris- 
prudence against wrongful deprivation 
of personal liberty. It is not necessary 
for a proper determination of the 
question to recount the facts giving 
rise to the petition. nor is it necessary 
to set the grounds on which the peti- 
tioner contends that he has been ille- 
gally restrained of liberty. It would 
be sufficient to state that the petitioner 
filed the petition for a writ of habeas 
corpus contending that he has been 
wrongfully deprived of liberty and 
that he should be released forthwith 
from his confinement. The petition 
was forwarded to this Court by the 
petitioner from the Central Jail. Visa- 
khapatnam where he is detained as an 
under trial prisoner pursuant to the 
remand granted from time to time by 
the Special Magistrate, Visakhapatnam 
before whom committal proceedings 
are pending against him in PRC Nos. 
1 and 2 of 1971. When the petition 
came up for preliminary hearing on 
2nd April, 1973, Mr. Garg appeared on 
behalf of the petitioner with the per- 
mission of the Court, and after hearing 
him the Court made an order for the 
issue of rule nisi, but directed that 
there should be no personal production 
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for the present. Three affidavits in 
reply were filed in answer to the rule 
nisi, one by respondents Nos. 1 and 5, 
the other by respondent No. 6 and the 
third by respondent No. 7. When the 
petition reached hearing before the 
learned Vacation Judge, Mr. Garg. ap- 
pearing on behalf of the petitioner, 
raised a contention that the petition 
could not be heard by the Court 
unless the petitioner was produced in 
person and in support of this conten- 
tion he relied on Order XXXV, rule 4 
of the Supreme Court Rules, 1966. 
The learned Vacation Judge felt that 
the question raised by Mr. Garg was 
an important one and it should be de- 
cided after hearing the State of Andhra 
Pradesh since it was that State which 
was holding the petitioner in custody 
in the Central Jail, Visakhapatnam, 
and he accordingly directed notice to 
be given to the State of Andhra Pra- 
desh. The State of Andhra Pradesh 
filed an affidavit in reply and appeared 
at the hearing of the petition before a 
Division Bench of this Court on 25th 
July, 1973. The Division Bench took 
the view that the contention raised by 
Mr. Garg that the non-production of 
the petitioner in an application for a 
writ of habeas corpus is violative of 
his rights under Article 32 of the Con- 
stitution was one required to be decid- 
ed by the Constitution Bench. and that 
is how the matter is now before us for 
determination of this contention. 


rm The argument urged by Mr. 
Garg on behalf of the petitioner in 
support of his contention proceeded on 
the following lines. Mr. Garg con- 
tended that the case of the petitioner 
was that he was unlawfully confined 
in jail in contravention of Article 21 
and he was, therefore. entitled under 
Article 32 to move the Supreme Court 
for a writ of habeas corpus to enforce 
the fundamental right of personal free- 
dom guaranteed to him under Art. 
21. The right to obtain relief by way 
of a writ of habeas corpus was. accord- 
ing to Mr. Garg. a fundamental right 
of the petitioner and since the produc- 
tion of the body of the person alleged 
to be illegally detained is an essential 
feature of a writ of habeas corpus. the 
petitioner was entitled to claim that 
he should be produced before the 
Court before his petition for a writ of 
habeas corpus could be disposed of by 
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the Court. It was conceded by Mr. 
Garg that if no prima facie case is 
shown by the petitioner that he is un- 
lawfully detained, the petition may he 
dismissed in limine. But he contended 
that if a prima facie ground is shown 
and a rule nisi is issued. the body of 
the person alleged to be wrongfully 
confined must be produced along with 
the return. The Court cannot, it was 
said, proceed to inquire into the lega- 
lity of the detention unless the body 
of the person alleged to be wrongful- 
ly detained was produced before the 
Court. If the Court, on return being 
filed by the respondent, proceeds to 
examine the legality of the detention 
without insisting on the production of 
the body of the person alleged to be 
wrongfully detained and, on finding 
that the detention is unlawful, orders 
release of the person wrongfully de- 
tained, that would undoubtedly give 
relief, but that it would be some other 
relief not a writ of habeas corpus. 
That is not what the petitioner has 
sought here nor is it what the peti- 
tioner claims to be entitled to. The 
petitioner has sought a writ of habeas 
corpus. that is his fundamental right 
under Art. 32 and that requires that 
the body of the petitioner must be 
produced when the legality of his 
detention is inquired into by the Court. 
Mr. Garg relied heavily on O. XXXV, 
R. 4. which is in the following terms: 


“The petition shall be posted be- 
fore the Court for preliminary hear- 
ing, and if the Court is of the opinion 
that a prima facie case for granting 
the petition is made out, a rule nisi 
shall issue calling upon tħe person or 
persons against whom the order is 
sought, to appear on a day to be nam- 
ed therein to show cause why such 
order should not be made and at the 
same time to produce in Court the 
body of the person or persons alleged 
to be illegally or improperly detained 
then and there to be dealt with accord- 
ing to law.” 

The rule nisi contemplated in Order 
XXXV, Rule 4, said Mr. Garg. is 
nothing but the writ of habeas corpus 
which issues when a prima facie case 
is made out by the petitioner and it 
requires the respondent to produce in 
Court the body of the person alleged 
to be wrongfully detained. Order 
XXXV, Rule 5 lays down the proce- 
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dure to be followed at the hearing of 
the rule nisi and that is the same pro- 
cedure which is followed on the return 
to the writ of habeas corpus. That pro- 
cedure is, to quote O. XXXV, R. 5: 


“On the return day of such rule 
or any day to which the hearing there- 
of may be adjourned, if no cause is 
shown or if cause is shown and dis- 
allowed, the Court shall pass an order 
that the person or persons improperly 
detained shall be set at liberty. If cause 
is shown and allowed, the rule shall 
be discharged. The order for release 
made by the Court, shall be a sufficient 
warrant to any gaoler, public official, 
or other person for the release of the 
person under restraint.” 


Mr. Garg had to concede that Order 
XLVII, R. 1 gives dispensing power to 
the Court, for sufficient cause shown. 
to “excuse the parties from compliance 
with any of the requirements of these 
rules” and to “give such directions in 
matters of practice and procedure as 
it may consider just and expedient” 
and O. XLVII, Rule 6 enacts an over- 
riding provision that nothing in the 
rules “shall be deemed to limit or 
otherwise affect the inherent powers 
of the Court to make such orders as 
may be necessary for the ends of jus- 
tice or to prevent abuse of the process 
of the Court”, but his argument was 
that production of the body of the 
person alleged to be wrongfully re- 
strained being an essential feature of a 
writ of habeas corpus and the right to 
obtain a writ of habeas corpus being 
a fundamental right of the petitioner, 
it would be a part of the fundamental 
right of the petitioner to insist that he 
should be produced in person before 
the Court and O. XLVII, Rr. 1 and f 
cannot be read soas to curtail or limit 
this fundamental right. No rules can 
be framed by the Court, contended Mr. 
Garg. which would destroy the basic 
and essential feature of a writ of ha- 
beas corpus, because the right to ob- 
tain a writ of habeas corpus is a fun- 
damental right under Art. 32. The sub- 
mission of Mr. Garg, therefore, was 
that it was not competent to the Court 
to direct that the petitioner need not 
be produced in person at the hearing 
of the rule nisi and the production of 
the person of the petitioner was essen- 
tial before the petition could be final- 
ly disposed of by the Court. 
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3. We do not think this sub- 
mission is well founded. It proceeds on 
a misapprehension of what are the 
basic and essential features of a writ 
of habeas corpus as it has developed 
over the centuries in the country of 
its origin and as it is administered in 
the countries governed by Anglo- 
Saxon jurisprudence. The writ of ha- 
beas corpus is one of the most ancient 
writs known to the common law of 
England. It is a writ of immemorial 
antiquity and the first threads of its 
origin are woven deeply within the 
“seamless web of history’ and they 
are concealed and perhaps untraceable 
among countless incidents that con- 
stituted the total historical pattern. 
Earl of Birkenhead described it in his 
speech in the Secretary of State v. 
O’Brien, 1923 AC 603 as “a writ ante- 
cedent to statute, and throwing its 
roots deep into the genius of our com- 
mon law.” Originally, in its earliest 
period. during the twelfth 
teenth centuries the writ of habeas 
corpus was used in mesne process and 
it was merely a command by the 
court to some one to bring before it- 
self the body of a person whose pre- 
sence was required for the purpose of 
a judicial proceeding. This simple 
character of the writ as a special kind 
of summons remained unaltered till 
the first decades of the fourteenth cen- 
tury. Pursuant to the writ, parties 
were brought before the Court, whe- 
ther such parties were free or in de- 
tention, at the time of the issuance of 
the writ. When the ‘body’ named in 
the writ was delivered to the court. 
the duties of the Sheriff or other 
directed person were at an end. Un- 
til this time there was no mention in 
the writ of production accompanied 
by a statement as to the cause of de- 
tention. Indeed, in most cases, the 
writ was aimed at persons not in cus- 
tody but at large. But obviously a 
writ by which a court could bring per- 
sons before it can be used for many 
different purposes and the genius of 
the English people found a way of 
using it for a different end. The courts 
of common law started using the writ 
of habeas corpus for extending their 
jurisdiction at the expense of the rival 
courts. The writ of habeas corpus cum 
causa made its appearance in the early 
years of the fourteenth century. It not 


merely commanded the Sheriff to 
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and thir- 
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‘have the body’. of the person therein 
mentioned like its predecessor but ad- 
ded the words ‘with the cause of the 
arrest and detention’. The person who 
had the custody of a prisoner was re- 
quired by this writ to produce him be- 
fore the Court together with the 
ground for the detention. The writ 
thus became a means of testing the 
legality of the detention and in this 
form it may be regarded as the im- 
mediate ancestor of the modern writ 
of habeas corpus. The writ of habeas 
corpus cum causa was utilised by the 
common law courts during the fif- 


teenth century as an  accompani- 
ment of the writs of certiorari and 
privilege to assert their jurisdiction 


against the local and franchise courts. 
But towards the end of the fifteenth 
century the machinery of the writ of 
habeas corpus cum causa was turned 
to a new use. The courts of common 
law started asserting their jurisdiction 
against the rival central courts such 
as the Chancery, the Exchequer. the 
Ecclesiastical courts, the Council. the 
Star Chamber, the Admiralty and the 
High Commission and in this struggle 
for supremacy between the combatant 
courts, the writ of habeas corpus cum 
causa came to be a most effective 
weapon in the hands of the common 
law courts. The reason why it became 
so may be explained by quoting the 
following passage from the article of 
Maxwell Cohen on “Habeas Corpus 
Cum Causa” in 18 Canadian Bar Re- 
view at page 20: 

“The struggle took the form of 
the assertion of jurisdiction on the part 
of combatant courts over matters as 
well as persons. Now the corpus cum 
causa was essentially a personal writ 
in the sense that the person of the 
party named was the subject-matter to 
be had and dealt with by the court. 
It will at once be apparent that if the 
Chancery or Exchequer or the special 
courts could not retain control over 
the bodies of parties and suitors be- 
fore them and. further, could not con- 
trol their actions upon the determina- 
tion of the suit so as to ensure execu- 
tion of their judgments, their power 
would be seriously impaired. This was 
precisely what the King’s Bench and 
Common Pleas had in mind when they 
issued writs of habeas corpus to appli- 
cants held under the process of some 
rival tribunal.” 
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The common law courts thus used the 
writ of habeas corpus to protect. assert 
and extend their own jurisdiction 
against the various rival courts by 
securing the release of litigants and 
others from custody. By means of this 
writ they brought before themselves 
and released persons who had _ been 
imprisoned by one of the rival courts 
if, in their opinion, the court had acted 
in excess of its jurisdiction. The writ 
of habeas corpus, known in this form 
as habeas corpus ad subjiciendum, thus 
came to be a writ by which a person 
unlawfully imprisoned could secure 
his release. In this way 
great constitutional importance as a 
device for impugning the validity of 
arbitrary imprisonment by the execu- 
tive and, as pointed out by Holdsworth 
in Vol. I of his “History of English 
Law.” “its position as the most effi- 
cient protector of the liberty of the 
subject was unquestioned after the 
Great Rebellion”. It was for this rea- 
son that men began to assign as_ its 
direct ancestor the clauses of the Mag- 
na Carta which prohibited imprison- 
ment without due process of law. The 
history of the writ which we have 
given shows that there is no direct 
descent but there can be no doubt that 
there is an indirect connection between 
the writ and the Magna Carta, because. 
far more effectively than any other 
remedy, the writ helped to vindicate 
the right of freedom guaranteed by the 
famous words of the Magna Carta. The 
decision in Darnel’s case. (1627) 3 State 
Tr. 1 was a set-back in the struggle 
for liberty since it eroded to some ex- 
tent the effectiveness of the writ by 
taking the view that a return that the 
arrest was “by the special command 
of the King” was a good and sufficient 
return to the writ, which meant that 
a lawful cause of imprisonment was 
shown. But the Pétition of Right, 1627 
overruled this decision by declaring 
such a case of imprisonment te be un- 
lawful. In the same way, it was enact- 
ed in the Habeas Corpus Act. 1640 
abolishing the Star Chamber that any 
person committed or imprisoned by 
order, of the Star Chamber or 
similar bodies -or by the com- 
mand of the King or of the Coun- 
cil should have his habeas corpus. 
There were various other defects also 
which were revealed in course of time 


and withaview to remedying those de- 
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fects and making the writ more effi- 
cient as an instrument of securing the 
liberty of the subject unlawfully de- 
tained. reforms were introduced by 
the Habeas Corpus Act, 1679, and 
when even these reforms were found 
insufficient, the Habeas Corpus Act, 
1816 was enacted by which the bene- 
fit of the provisions of the Habeas 
Corpus Act, 1679 was made available 
in cases of civil detention and the jud- 
ges were empowered to inquire into 
the truth of the facts set out in the 
return to the writ. The machinery of 
the writ was thus perfected by legis- 
lation and it became one of the most 
important safeguards of the liberty of 
the subject and, as pointed out by 
Lord Halsbury. L. C.. in Cox v. Hakes, 
(1890) 15 AC 506 it has throughout 
“been jealously maintained by courts 
of law as a check upon the illegal usur- 
pation of power by the executive afi 
the cost of the liege”. 


4, Tt will be seen from this 
brief history of the writ of habeas cor- 
pus that it is essentially a procedural 
writ. It deals with the machinery of 
justice, not the substantive law. The 
object of the writ is to secure release 
of a person who is illegally restrained 
of his liberty. The writ is, no doubt,a 
command addressed to a person who 
is alleged to have another person un- 
lawfully in his custody requiring him 
to bring the body of such person be- 
fore the court, but the production of 
the body of the person detained is 
directed in order that the circumstan- 
ces of his detention may be inquired 
into, or to put it differently, “in order 
that appropriate judgment be render- 
ed on. judicial enquiry into the alleged 
unlawful restraint’. The form of the 
writ employed is “We command you 
that you have in the King’s Bench 
Division of our High Court of 
Justice.........00: immediately after the 
receipt of this our writ. the body 
of A. B. being taken and de- 
tained under your custody...... together 
with the day and cause of his being 
taken and detained...... to undergo and 
receive all and singular such matters 
and things as our court shall then and 
there ¢ consider of concerning him in 
this behalf’. The underlined words 


show that the writ is primarily design- 
ed to give a person restrained of his 


1973 


liberty a speedy and effective remedy 
for having the legality of his deten- 
tion enquired into and determined and 
if the detention is found to be unlaw- 
ful. having himself discharged and 
freed from such restraint. The most 
characteristic element of the writ is 
its peremptoriness and, as pointed out 
by Lord Halsbury, L. C., in (1890) 15 
AC 506 “the essential and leading 
‘theory of the whole procedure is the 
immediate determination of the right 
to the applicant’s freedom” and his 
release. if the detention is found to 
be unlawful. That is the primary pur- 
pose of the writ; that is its substance 
and end. The production of the body 
of the person alleged to be wrongfully 
detained is ancillary to this main pur- 
pose of the writ. It is merely a means 
for achieving the end which is to secure 
the liberty of the subject illegally de- 
tained. In the early days of develop- 
ment of the writ, as pointed out above, 
the production of the body of the per- 
son alleged to be wrongfully detained 
was essential, because that was the 
only way in which the courts of com- 
mon law could assert their jurisdiction 
by removing parties from the control 
of the rival courts and thereby impair- 
ing the power of the rival courts to 
deal with the causes and persons be- 
fore them. The common law courts 
could not effectively order release of 
the persons unlawfully imprisoned by 
order of rival courts without securing 
the presence of such persons before 
them and taking them under custody 
and control. But the circumstances 
have changed Jong since and it is no 
longer necessary to have the body of 
the person alleged to be wrongfully 
detained before the court in order to 
be able to inquire into the legality of 
his detention and set him free. if it 
is found that he is unlawfully detain- 
ed. The question is whether in these 
circumstances it can be said that the 
production of the body of the person 
alleged to be unlawfully detained is 
essential in an application for a writ 
of habeas corpus. We do not think so. 
There is no reason in principle why 
that which was merely a step in the 
procedure for determining the legality 
of detention and securing the release 
of a subject unlawfully restrained 
should be elevated to the status of a 
basic or essential feature of the writ. 
That step was essential to the accom- 
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plishment of the purpose of the writ at 
one time, but it is no longer necessary. 
The inquiry into the legality of the 
detention can be made and the person 
illegally detained can be effectively 
set free without requiring him to be 
produced before the court. Why then 
should it be necessary that the body 
of the person alleged to be wrongfully 
detained must be produced before the 
court before an application for a writ 
of habeas corpus can be decided by 
the court? Would it not mean blind 
adherence to form at the expense -of 
substance? Why should we hold aur-. 
selves in fetters by a practice which 
originated in England about three hun- 
dred years ago on account of certain 
historical circumstances which have 
ceased to be valid even in that country 
and which have certainly no relevance 
in ours. But we may point out that 
even in England it is no longer regard- 
ed as necessary to order production of 
the body of.the person alleged to be 
wrongfully detained, in an application 
for a writ of habeas corpus. 


5. In England it is well settled 
as a result of several decisions that 
the writ of habeas corpus is not gran- 
ted as of course as would an original 
writ for initiating an action. It is issu- 
ed only on probable cause being shcwn 
by an affidavit either of the person 
detained or of some other person on 
his behalf. The applicant for the writ 
must show prima facie that he is un- 
lawfully detained. If he cannot show 
prima facie that there is sufficient 
ground for his discharge the writ 
would not issue and his application 
would be summarily rejected. Now, up- 
to the end of the eighteenth century 
the procedure that was followed in 
an application for the writ of habeas 
corpus was that when the applicant 
made out a prima facie case of an un- 
lawful detention he would be entitled 
to issuance of the writ as of right. In 
obedience to the writ the respondent 
would produce the person detained be- 
fore the court and file a return show- 
ing the cause of detention. At the 
hearing on the date named oral argu- 
ment would take place. the burden of 
proving lawful justification for the de- 
tention being on the respondent. If no 
legal ground was made to appear jus- 
tifying detention. the person detained 
would beimmediately discharged. On 
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the other hand, the application would 
be dismissed if the detention was shown 
to be justified: But this procedure led 
to the inconvenience of unnecessarily 
bringing up the body of the person 
detained, sometimes from a long dis- 
tance in case where it might ultimately 
be found, when correct facts are placed 
before the court by the respondent in 
the return filed by him. that the de- 
tention was perfectly lawful and the 
applicant had no case at all and the 
writ need not have issued. The prac- 
tice, therefore, started — it is difficult 
to say precisely when. but the earliest 
reported instance of it is to be found 
in the year 1784 (see Wade’s case re- 
ported in the note to Blake's case, 
(1814) 2 M & S 428) — of issuing rule 
nisi in the first instance. If the appli- 
cant made out a prima facie case of 
unlawful detention, a rule nisi would 
issue to the respondent and on the rule 
nisi the case would be argued on the 
merits and if the court holds the deten- 
tion illegal, there would be rule abso- 
lute for the issue of the writ and the 
body would be brought up and dis- 
charge ordered. This of course does 
not mean that in no case would a writ 
issue on an ex parte application. The 
court could always issue a writ forth- 
with on the ex parte application, but 
this power would not ordinarily be 
exercised except in an urgent case or 
when time is of importance or where 
there is a likelihood that delay may 
defeat justice. as for example, it is ap- 
prehended that the person detained 
may be removed outside the jurisdic- 
tion. (see Halsbury’s Laws of England, 
Vol. 11. page 39, para 72, and Re 
Amand, (1941) 2 KB 239). Now, where 
a rule nisi is issued, which is the nor- 
mal event. and on the hearing of the 
rule nisi, the court finds that the de- 
tention is unlawful, it would be super- 
fluous to issue a writ requiring the 
production of the body of the person 
detained in order merely to release 
him from detention, when he can even 
otherwise be effectively released with- 
out requiring such production. In fact 
in many cases the person detained 
would be able to obtain his actual re- 
lease much earlier if an order of re- 
-lease were passed by the court on the 
hearing of the rule nisi than he would 
be able to obtain if a writ is issued, 
he is produced before the court on the 
day named in the writ and an order of 
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release is passed on that day. The 
practice was, therefore, adopted not to 
go through the formality of the writ 
but to straightway order the release 
of the person detained. if, on the hear- 
ing of the rule nisi, it was found that 
the detention was unlawful. In Egging- 
ton’s case, (1853) 2 EL & BL 717 = 
118 ER 936 on an application made by 
one J. Grey for a writ of habeas cor- 
pus to secure the release of Alfred 
Eggington alleged to be unlawfully de- 
tained, a rule was issued by the court 
calling on the respondent te show cause 
why a writ of habeas corpus should 
not issue directed to the keeper of the 
jail at Stafford commanding him to 
have the body of Alfred Eggington be- 
fore the court immediately to under- 
go and receive ete. and why in the 
event of the rule being made absolute, 
Alfred Eggington should not be dis- 
charged out of the custody of the said 
keeper without the writ actually issu- 
ing or Alfred Eggington being per- 
sonally brought before the court. The 
respondent raised an objection that 
the rule could not be issued in this 
form. Lord Campbell negatived the 
objection stating “I have repeatedly 
granted it in this form——in order 
to avoid the necessity of bringing up 
the party”. So also in Gaswood’s case. 
(1853) 2 EL & BL 952 = 118 ER 1022 
the same kind of rule was issued by 
the court and the cause of detention 
shown in the return being insufficient, 
the court made the “rule absolute to 
discharge the prisoner”. This practice 
found recognition in the Crown Office 
Rules. 1886 which were made under 
the Judicature Act, 1875 to govern the 
practice and procedure on the Crown 
Side of the King’s Bench Division. We 
need not refer to the specific provi- 
sions of the Crown Office Rules, 1886 
relating to application for a writ of 
habeas corpus, because they were iden- 
tical with the corresponding provisions 
of the Crown Office Rules. 1906 which 
superseded the Crown Office Rules, 
1886, Speaking of an application for a 
writ of habeas corpus, rules 217 and 
218 of the Crown Office Rules. 1906 
provided: 





“R. 217. If made to the Court. the 
application shall be by motion for an 
order, which ifthe Court so direct may 
be made absolute ex parte for the writ 
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to issue in the first instance; or if the 
Court so direct they may grant an 
order nisi. 

R. 218. If made to a judge he may 
order the writ to issue ex parte in the 
first instance, or may direct a sum- 
mons for the writ to issue.” 


Rule 225 then proceeded to state that 
“on the argument of every order 
nisi or summons at Chambers for a 
writ of habeas corpus the Court or 
judge may, in its or his discretion, 
direct an ordertobedrawnup forthe 
prisoner’s discharge. which order shall 
be a sufficient warrant to any gaoler or 
constable or other person for the dis- 
charge of the prisoner or any infant 
or person under restraint.” It is thus 
evident that if, on the hearing of the 
rule nisi or summons. it was found 
that the detention was unlawful, the 
person detained would be released 
forthwith without requiring him to be 
brought before the court. The validity 
of this practice was assailed before the 
House of Lords in Cox v. Hakes and 
it was contended that it was not com- 
. petent to the High Court to discharge 
the prisoner without having him first 
brought before the Court, and R. 244 
of the Crown Office Rules, 1886, cor- 
responding to Rule 225 of the Crown 
Office Rules. 1906 which gave sanction 
to such a course, was ultra vires. Lord 
Herschell repelled this contention 
pointing out that the respondent had 
failed to satisfy him that the rule was 
ultra vires and that there was nothing 
to show that the presence of the “per- 
son whose custody was in question was 
essential to the jurisdiction of the 
High Court to discharge him The 
Crown Office Rules, 1906 were revok- 
ed and so far as they related to the 
practice and procedure in regard to 
application forawrit of habeas cor- 
pus, they were incorporated in O. LIX 
as Rule 1 clause (c) and Rules 14 to 
23 by the Rules of the Supreme Court 
(Divisional Courts) 1938. No substan- 
tial change was made in the practice 
and procedure save and except that in- 
stead of rule nisi and order nisi, the 
new rules provided that when an ap- 
plication for a writ is made and prima 
facie grounds are shown. the court or 
Judge may direct that notice of motion 
be given or summons be taken out for 
issuance of the writ or the application 
be adjourned so that the notice there- 
of may be given to the respondent. 
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(see R. 16) Rule 19 .corresponded to 
former R. 225 and was almost in the 
same terms as that rule with only 
some minor consequential changes. The 
entire rules of the Supreme Court 
were thereafter revised and rewritten 
and passed and issued as one complete 


‘Integral body of Rules under the title 


“The Rules of the Supreme Court, 
1965”. These are the Rules now in 
force in England. Order LIV of these 
Rules embodies the rules relating to 
application for a writ of habeas cor- 
pus. Here again we do not find any 
substantial change and the practice 
and procedure remains basically the 
same as it was before. Rule 4 (1) is in 
almost identical terms as the earlier 
R. 19 and provides that where the 
court or the judge hears the applica- 
tion after notice of motion or summons 
or notice of the application is served 
en the respondent. the court or the 
judge may in its or his discretion order 
that the person restrained be released 
and such order shall be a sufficient 
warrant to any governor of a prison, 
constable or other person for the re- 
lease of a person in restraint. The edi- 
tors of the Supreme Court Practice 
commenting on this rule say at p. 705: 


“At the hearing an order may be 
made for the writ to issue in accord- 
ance with R. 5, but a modern practice 
has grown up of making an order for 
release as provided by He-vAskeitaccs in 
which case the writ is not formally 
issued: the Master of the Crown Office 
writes to the prison governor directing 
the discharge of the prisoner, and the 
return to the writ need not show the 
cause of detainer but merely the fact 
of release.” 


Wade and Phillips also in their Con- 
stitutional Law (8th ed.) at page 492 
described the modern practice and 
procedure in an application for a writ 
of habeas corpus in the same terms: 
“If prima facie grounds are shown, 
the Court or Judge ordinarily directs 
that notice of motion be given’ or a 
summons issued. Argument .on the 
merits of the application then takes 
place on the day named. If the Court 
decides that the writ should issue. it 
orders the release of the prisoner or 
the handing over of the infant to the 
applicant, and this order is sufficient 
warrant for the release. Under this 
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<: practice there is no need to produce 


the prisoner in court at the hearing 
and no return to the writ is actually 
made.” 

It is, therefore, evident that even in 
England. which is the country where 
the writ of habeas corpus originated, 


the superfluity of issuing the writ has ° 


been discarded and a pragmatic ap- 
proach has been adopted which is ¢on- 
cerned more with the substance of the 
. remedy than its form, 


6. We find that in the United 
States also the same practice is follow- 
ed in an application for a writ of ha~ 
beas corpus. The earliest case on the 
pointisto be found in Ex. parte Topias 
Watkins, (1833) 7 Pet (U. 5.) 568 = 8 
Led 786. In ‘this case on an application 
for a writ of habeas corpus, a rule was 
served on the Attorney-General to 
show cause why the application should 
not be granted and the cause was fully 
argued upon the return of the rule. 
The Court delivering its judgment said: 
“It is admitted that all the facts exist- 
ing in the case have been laid before 
the court exactly as they would appear 
if the habeas corpus had been duly 
awarded and returned; so that the 
judgment which the courts are called 
upon to pronounce, is precisely that 
which ought to be pronounced upon a 
full hearing upon the return to the 
writ of habeas corpus; and it has ac- 
cordingly been so argued at the bar”. 
and held that the applicant was entitl- 
ed to be discharged from confinement. 
Similarly, in Ex parte Yarbrough (1884) 
110 U.S. 651 = 28 L ed 274 a writ of 
habeas corpus was prayed for on the 
ground that the applicant’s trial, con- 
viction and sentence in the Circuit 
Court of the United States for the Dis- 
trict of Alabama were illegal, null and 
void. The Supreme Court issued a rule 
nisi to show cause why ithe writ of 
habeas corpus should not issue for the 
release of the detenu. The Superinten- 
dent of Alabama Penitentiary filed a 
return showing that the applicants 
were held prisoners by virtue of the 
sentence of the Circuit Court. The 
Supreme Court on the hearing of the 
rule proceeded to examine whether the 
detention of the applicants was lawful. 
The Supreme- Court did not say that 
until the applicants are produced he- 
fore them. they would not be compe- 
tent to inquire into and determine the 
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legality of the detention. The Supreme 
Court, on the contrary, said: 


“As this return is precisely the 
same that the Superintendent would 
make if the writ of habeas corpus had 
been served on him. the Court here 
can determine the right of the pri- 
soners to be released on this rule to 
show cause, as correctly and with 
more convenience in the administra- 
tion of justice. than if the prisoners 
were present under the writ in the 
custody of the Superintendent,” and 
pointed out that “such is the practice 
of this court.” 


The Supreme Court also observed in 
an oft quoted passage from the judg- 
ment in Walker v. Johnston: (1940) 
312 US 275 = 85 L ed 830: 


“Since the allegations of such peti- 
tions are often inconclusive, the prac- 
tice has grown up of issuing an order 
to show cause, which the respondent 
may answer. By this procedure the 
facts on which the opposing parties 
rely may be exhibited, and the court 
may find that no issue of fact is in~ 
volved. In this way useless grant of 
the writ with consequent production of 
the prisoner and of witnesses may be 
avoided where from undisputed facts 
or from incontrovertible facts, such as 
those recited in a court record. it ap- 
pears, as matter of law. no cause for 
granting the writ exists. On the other 
hand, onthe facts admitted, it may 
appear that, as matter of law, the pri- 
soner is entitled to the writ and to a 
discharge. This practice has long been 
followed by this court and by the 
lower courts. It is a convenient one, 
deprives the petitioner of no substan~ 
tial right......... nq 
It would thus be seen that according 
to the practice in the United States a 
rule nisi is issued in the first instance 
and on the hearing of the rule nisi, 
the legality of the detention is inquir- 
ed into and determined without re- 
quiring the production of the person 
detained, andifthe productionis found 
unlawful, an order of discharge is 
made sometimes accompanied by an 
order for issue of a writ of habeas cor- 
pus and some times without it. The 
issue of the writ of habeas corpus, is 
of course, an idle formality. for. if the 
person detained is set free in compli- 
ance with the order of release. 
there can be no return to the writ. 
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We find anaccurate summary of the 
legal position set out in Corpus Juris 
Secundum, Vol. 39, page 659, para 93: 
“In general the body of the per- 
son detained must be produced with 
the writ; but production in court of 
the person detained is not a prerequi- 
site to jurisdiction and in a proper case 
may be excused or dispensed with. 


In accordance with the command 
of the writ, and the governing statutes, 
the body of the person detained must 
be produced with the return before 
the court or Judge issuing the writ. 
Production in court of the person de- 
tained is not a prerequisite to the 
jurisdiction of the court to determine 
the question involved. He need not be 
produced unless the court deems his 
presence necessary. Production of the 
prisoner bodily may be excused or dis- 
pensed with where it appears that for 
any reason the production of the body 
is sie bea impracticable, or impro- 
per. 
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The fees followed in the Unit- 
ed States of releasing a person found 
to be illegally detained without requir- 
ing him to be brought before the court 
discloses a pragmatic approach to the 
problem, for it concerns itself more 
with the accomplishment of the pri- 
mary purpose of the proceeding than 
with compliance with its superfluous 
element. 

7. This was the practice and 

rocedure in an application for a writ 
of habeas corpus and this is how the 
jurisdiction in regard to writ of habeas 
corpus was exercised by the courts in 
England as well as in United States 
when the Constitution makers framed 
Art. 32 of the Constitution. It is, there- 








the Constitution makers provided in 
Art. 32 (2) that the Supreme Court 
shall have power inter alia to issue a 
writ in the nature of habeas corpus, 
they had in mind the writ of habeas 
corpus as administered in England 
and the United States at that time. 
The Constitution makers could never 
have intended that while dealing with 
an application for a writ of habeas 
corpus under Art. 32, the Supreme 
Court should shutits eyes tothe deve- 
lopment inthe law in regard to the writ 
of habeas corpus in the last two hund- 
red years in the country of its origin 
and the manner in which the jurisdic- 
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corpus is exercised in the country of 
its adoption across the Atlantic, 
ignoring the facts of the history. allow 
itself to be petrified in the age of the 
Tudors and the Stuarts when the writ 
was struggling to emerge as an effec- 
tive weapon in the protection of per~ 
sonal liberty. There can be no doubt 
that in enacting Art. 32 (2) the Cons- 
titution makers meant to give to per- 
son illegally restrained of his liberty 
the same kind of remedy. fashioned 
and developed over the years, which 
his counterpart enjoyed in England 
and the United States. It would indeed 
be highly anomalous and strange that 
when in England and the United States 
the remedy by way of a writ of habeas 
corpus is shorn of its superfluous ele- 
ment and made more convenient and 
effective from a functional view point 
by dropping the requirement of pro- 
duction of the person detained, we in 
India should still hold ourselves bound 
by the old form of procedure and pay 
homage to a superfluity which has 
been discarded long ago in those two 
countries. Why should the ghost of the 
past — and that too not ours but that of 
another country — be allowed to con- 
tinue to haunt us and cloud our vision 
of rationality. It has been held by this 
Court in T. C. Basappa-v. T. Naga- 
ppa (1955) 1 SCR 250 = (AIR 1954 
SC 440) that “in view of the express 
provisions in our Constitution we need 
not now look back to the early history 
or the procedural technicalities of 
these writs in English law. nor feel 
oppressed by any difference or change 
of opinion expressed in particular 
cases by English Judges. We can make 
an order or issue a writ in the nature 
of certiorari in all appropriate cases 
and in appropriate manner. so long as 
we keep to the broad and fundamental 
principles that regulate the exercise of 
jurisdiction in the matter of granting 
such writs in English law.” (the under- 
lining is ours) 


When we find, both on a priori 
reasoning as also on the basis of the 
practice in England and the United 
States, that the production of the bod 
of the person detained is not a basic 
or essential requirement of a proceed- 
ing for a writ of habeas corpus—it is a 
superfluous element which can he dis- 
carded without effecting the utility 
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and effectiveness ofthe remedy—there 


is no reason or justification why we 


should insist upon it while dealing 
with an application for a writ of 
habeas corpus. The broad and general 
principles that regulate the exercise 
of jurisdiction to issue a writ of 
habeas corpus in English Iaw have 
been discussed by us and they do not 
require that the body of the person 
detained must be produced before the 
legality of the detention can be inquir-~ 
ed! into and determined by the court. 
We must, therefore. hold that while 
dealing with an application for a writ 
of habeas corpus under Art. 32, the 
Supreme Court may not require the 
body of the person detained to be 
brought before the Court. The produc- 
tion of the body of the person detained 
is not essential to the jurisdiction of 
the Supreme Court to deal with the 
application. The Supreme Court can 
examine the. legality of the detention 
on the hearing of the rule nisi without 
requiring that the person detained be 
brought before the Court, and if the 
detention is found unlawful. order him 
to be released forthwith. This, in fact, 
is the procedure set out in order 

, Rr. 4 & 5 read with Order 
XLVII. Rr. 1 and 6 of the Supreme 
Court Rules. Order XXXV, rule 4 pro- 
vides that if on the preliminary hear- 
ing the Court is of opinion that a 
prima facie case for granting the peti- 
tion is made out—-and granting the 
petition would mean passing an order of 
release ofthe person detained — a rule 
nisi shall issue calling upon the res- 
pondent to appear and show cause 
why the order sought, namely. order 
for release of the person detained, 
should not be made and at the same 
time to produce in Court the body 
of the person detained “then and there 
to be dealt with according to law.” It 
would appear that according to this 
Rule the body of the person detained 
must be produced in Court on the day 
fixed for the hearing of the rule nisi. 
But Order XLVII. rule 1 empowers 
the Court, for sufficient cause shown. 
to dispense with this requirement of 
Order XXXV, rule 4 and the Court may 
direct in an appropriate case that the 
body of the person detained need not 
be produced in Court at the hearing of 
the rule nisi. The same is the effect 
of Order XLVII. rule 6. Where such a 
direction is given, the Supreme Court 
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would hear the rule nisi without the 
person detained being brought before 
it and, as provided in Order XXXV, 
rule 5. “if no cause is shown or if 
cause is shown and disallowed” pass 
an order that the person detained be 
set at liberty, and “if cause is shown 
and allowed” discharge the rule nisi 
That would be exactly in accord with 
the manner in which the jurisdiction 
fin regard to an application for a writ 
of habeas corpus is exercised in Eng- 
land and the United States. We fail to 
see how that can be regarded as in any 
way contradictory or violative of Art. 
32 of the Constitution. Moreover, it 
may be noticed that though the peti- 
tioner has a fundamental right under 
Art. 32 (1) to move the Supreme Court 
by appropriate proceeding for enforce- 
ment of any of his fundamental rights 
guaranteed under Part II and the 
Supreme Court is bound under Art. 32 
(2) to issue appropriate direction, order 
or writ for enforcement of such funda- 
mental right, there is no obligation on 
the Supreme Court to give any parti- 
cular kind of remedy to the petitioner. 
What should be the appropriate re- 
medy to be given to the petitioner for 
enforcement of the fundamental right 
sought to be vindicated by him is a 
matter for the Supreme Court to de- 
cide under Art. 32 (2). The Supreme 
Court may. in the exercise of its power 
under Art. 32 (2), say that in order to 
give relief to the person detained for 
enforcement of his personal freedom, 
it is not necessary to go through the 
idle formality of requiring him to be 
produced before the Court and that it 
would be sufficient and appropriate 
instead to examine the validity of the 
detention without having him brought 
before the Court. and if the detention 
is found to be unlawful, pass an order 
setting Kim at liberty. 


8. We are, therefore, of the 
view that there is nothing in Art. 32 
which requires that the body of the 
person detained must be produced be- 
fore an application for a writ of habeas 
corpus can be heard and decided by 
the Court. Tt is competent to the Court 
to dispense with the production of the 
body of the person ‘detained while 
issuing a rule nisi under Order XXXV, 
rule 4 and the rule nisi can be heard 
and an appropriate order passed in 
terms of Order XXXV. rule 5 without 
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requiring the body of the person de- 
tained to be brought before the Court. 
This was the only question before us 
and now that it is determined the peti- 
tion will have to go back to the appro- 
igs Bench for disposal according to 
Jaw. 

Order accordingly. 
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(V 60 C 483) 


(From: Allahabad) 
H. R. KHANNA AND 
A. ALAGIRISWAMI, JJ. 


Dargahi and others, Appellants 
v. The State of U. P., Respondent. 

Criminal Appeal No. 25 of 1970, 
D/~ 4-9-1973. 

Index Note:— (A) Evidence Act 
(1872). Section 3 ==- Appreciation 
of evidence — Murder case — Witness 
related to deceased ‘and inimical with 
accused — Testimony. (X-Ref:— Cri- 
minal P. C. (1898), Section 367). 
aaa Penal Code (1860), Section 
302). 

Brief Note: (A) Where. in a 
murder case, one of the four. eye-wit- 
nesses is the brother of the deceased 
- and he admits enmity with the accus- 
ed. the Court will scrutinise his evi- 
dence more closely. If that evidence 
can stand that test. it can be acted 
upon in spite of his inimical relations 
with the accused. 

(Para 12) 


Index Note:— (B) Evidence Act 
(1872) Ss. 3 and 157 — Witness — Tes- 
timony — Corroboration. 


Brief Note:— (B) The fact that the 
FIR was lodged within 35 minutes of 
the occurrence at the Police station at 
a distance of 2 miles from the place 
of occurrence and the fact that in that 
FIR the names of the accused as the 
culprits as well as the names of the 
eye-witnesses were mentioned lends 
considerable corroboration to the testi- 
mony of the witness regarding the 
participation of the accused in the oc- 


currence. (Para 14) 
Index Note:— (C) Criminal P. C. 
(1898), Sections 423 (1) (a) and 


417 — Appeal against acquittal — 
Powers of High Court to review evi- 
dence and to reverse order of acquittal. 


TQ/JQ/D902/73/HGP 


Dargahi v. State of U. P. 


(Khanna J.) [Pr. 1} S.C. 2695 


Brief Note:— (C) High Court in 
appeal under Section 417 has full 
power to review at large the evidence 
and to reverse the order of acquittal. 
No limitation should be placed upon 
that power unless it be found expressly 
stated in the Code; but in exercising 
this power the High Court should give 
proper weight and consideration to 
(1) the views of the trial judge as to 
the credibility of witnesses. (2) pre- 
sumption of innocence in favour of the 
accused, a presumption certainly not 
weakened by the fact that he has 
been acquitted at his trial, (3) right of 
the accused to the benefit of any doubt, 
and (4) slowness of the appellate Court 
in disturbing a finding of fact arrived 
by a judge who had the advantage of 
seeing the witnesses. (Para 15) 

The judgment of the Court was 
delivered by 


KHANNA, J:— The nine appel- 
Tants, Dargahi (60). Ishaq (40). Mang- 
rey (60), Janu (30). Khalil (25), Noor 
Mohamad (40), Kallu (40). Sirajul (45) 
and Babu (85) were tried in the court 
of the learned Sessions Judge Bara- 
banki for various offences in connee- 
tion with an occurrence which resulted 
in the death of Lachhman Prasad (50). It 
was alleged that the head of Lachh- 
man Prasad was chopped off and was 
carried away by the culprits. Injuries 
were further stated to have been 
caused to Ramji PW during the course 
of the occurrence. The trial court 
acquitted the appellants. On appeal 
filed by. the State, the Allahabad High 
Court reversed the judgment of ae- 
quittal. The nine appellants were 
convicted under section 302 read with 
section 149. section 323 read with see- 
tion 149 and Section 201 read with 
Section 149 Indian Penal Code and 
were sentenced to undergo imprison- 
ment for life, rigorous imprisonment 
for a period of one year and rigorous 
imprisonment fora period of four years 
respectively. In addition to that, Khalil 
and Ishaq appellants were convicted 
under Section 148 Indian Penal Code 
and were sentenced to undergo rigor- 
ous imprisonment for a period of two 
years, while the remaining seven ap- 
pellants were convicted under Section 
147 Indian Penal Code and were sen- 
tenced to undergo rigorous imprison- 
ment for a period of one year. The 
sentences in the case of each of the 
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E A were ordered to run concur- 


~: rently. The appellants thereafter came 


' up in appeal to this Court by special 


. leave. 


2. The prosecution case is that 
Lachhman Prasad deceased was the 
Pradhan of village Bahrauli. The Sub- 
Divisional Magistrate of Fatehpur 
directed Lachhman Prasad deceased to 
sell fish from a pond of Bahrauli vil- 
jage, but the deceased refused to com- 
ply with that direction. Lachhman 
Prasad was thereupon suspended and 
Munney Miyan who was Up-Pradhan 
was directed to discharge the functions 
of Pradhan. Munney Miyan executed 
28 Pattas of land belonging to the Gram 
Samaj in favour of various persons. in- 
cluding Mangrey, Babu. Ishaq and 
Janu accused. A Patta was also execu- 
ted by Munney Miyan in favour of 
Jamalu, nephew of Dargahi accused. 
Lachhman Prasad filed a writ petition 
in the High Court challenging the 
order of the Sub-Divisional Magistrate 
of Fatehpur suspending Lachhman 
.Prasad. The High Court accepted the 
writ petition. The 28 persons in whose 
favour Pattas had been executed by 
Munney Miyan, in the meanwhile, 
Filed application to the Tehsildar of 
Fatehpur for necessary mutation in 
their favour. Lachhman Prasad deceas- 
ed objected to the land being mutated 
in favour of the Patta holders. The 
Pattas were thereupon cancelled. Revi- 
sion petitions were filed by the Patta 
holders against the cancellation of 
Pattas but those revision petitions 
were dismissed by the Additional 
Commissioner on July 1. 1966, five 
days before the present occurrence. 
Another cause of enmity between 
Lachhman Prasad and the accused was 
that one Tejinder Singh had executed 
a sale deed in respect of a portion ofa 
farm known as Punjabi Farm in 
favour of Ramji (PW 4), Ramji belongs 
to Azamgarh district. while Lachhman 
Prasad deceased as well as the accused 
belonged to district Barabanki. Lachh- 
man Prasad deceased was an attesting 
witness of the sale deed executed by 
Tejinder Singh in favour of Ramji 
The accused who are gaddis objected 
to the sale in favour of Rami. .Lachh- 
man Prasad deceased pursued the 
matter on behalf of Ramji in connec- 
tion with that dispute. Ramji stayed 
with Lachhman Prasad deceased at his 
house for about four or five months 
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before the present occurrence on ac- 
count of that dispute. 


3. On the morning of July 6, 


1966, it is stated, Ramji PW and 
Lachhman Prasad left Lachhman 


Prasad’s village Barhauli to go to the 
office of the Tehsildar at Fatehpur 
in connection with the dispute relating 
to the mutation of land purchased by 
Ramji. Ramji rode on the cycle and 
Lachhman Prasad sat behind on the 
carrier of the cycle. Ramji and Lachh- 
man Prasad were accompanied by 
Harihar Nath, Gur Saran and Behari 
PWs. Harihar Nath is the brother of 
Lachhman Prasad deceased and is the 
Lekhpal of the village. Harihar Nath 
being Lekhpal had to go to the Tehsil 
on that day. Gur Saran was going to 
the Tehsil on that day as he had made 
an application for obtaining Tacavi 
loan for purchase of bullocks. Behari 
was in need of paddy seedlings and ac- 
cording to him, as he was not getting 
the same in his village he was going 
to village Bhitauli to obtain the seedl- 
ings. 

4. The case of the prosecution 
further is that at about 7a. m. when 
Ramji and Lachhman Prasad arrived 
near the bridge of Chauri river, the 
nine accused emerged from both sides 
of the bridge. Ishaq and Khalil were 
at that time armed with Bankas. while 
the remaining seven accused were 
armed with lathis. The accused gave 
lathi blows to Ramji and Lachhman 
Prasad deceased, as a result of which 
they both fell down. Ramji ran away 
leaving the cycle, while Lachhman 
Prasad deceased was held down and 
was given further lathi blows. Khalil 
and Ishaq then severed the head of the 
deceased by cutting the neck with 
their Bankas. Leaving the headless 
body at the spot, the accused then ran 
away with the head towards the south. 
Harihar Nath, Gur Saran and Behari 
who were shortly behind Ramji and 
Lachhman Prasad deceased witnessed 
the occurrence from a nearby distance. 
The occurrence was likewise witnessed 
by Ramji who stood at a short distance 
from the place where Lachhman 
Prasad was assaulted by the accused. 
Leaving Gur Saran and Behari near 
the headless body of Lachhman Prasad 
deceased, Harihar Nath proceeded 
along with Ramji PW to police station 
Kursi at a distance of two miles from 
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the place of occurrence and lodged 
there report Ka 4 at 7.35 a. m. Ramji 
PW was thereafter sent to Kursi dis- 
pensary at a short distance from the 
police station. The injuries of Ramji 
were examined by Dr. S. N. Dhawan at 
8.30 a. m. The doctor found a contusion 
in the left forearm besides two abra- 
sions on the person of Ramji. The in- 
furies were simple and were of about 
two hours duration. 


5. Head Constable Kunj Behari 
Lal (PW 8) after registering the case 
went to the place of occurrence and 
reached there at 9am. The Head 
Constable prepared the inquest report 
relating to the headlesss body of the 
deceased. The different articles lying 
at the spot were also taken into pos- 
session. The Head Constable found 
blood marks from the bridge up to a 
distance of four furlongs towards the 
south of the place of occurrence. At 
about 4 p. m. the Head Constable 
learnt that a severed head was lying 
in Chauri river at a distance of about 
four miles from the place of occur- 
rence. The Head Constable then went 
to that spot and took into possession a 
e skull along with pieces of 

ones. 


6. Post-mortem examination on 
the body of Lachhman Prasad deceas- 
ed was performed by Dr. D. K. Srivas- 
tava on July 7, 1966. The doctor found 
three incised wounds, two contusions 
and three abrasions on the headless 
body of the deceased. The incised 
wounds were as under: 


= “L Incised wound 13” in circum- 
ference and 44” in the diameter at the 
level of 3rd cervical vertebrae. All the 
soft parts, blood vessels and nerves 
were found cut through and through. 
Third cervical vertebrae was also cut 
through and through. 


7. Two incised wounds 1” x?’ 
x ?’xskin 1” apart on the first phalanx 
and on the root of right small finger. 

On internal examination, the doc- 
tor found that the third cervical ver- 
tebrae and the spinal cord had been 
cut through and through. Trachea and 
oesophagus were also found to have 
been cut through and through. The 
severed head was found by the doctor 
to be extremely mutilated. The whole 
thing was extremely pulverised into 
bits and could not be reshaped. A por- 
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ces of bones were lying separately. On 
cleaning the structure, the doctor 
found a clean cut wound on the third 
cervical vertebrae. The doctor was of 
the opinion that the severed head and 
the headless body could be of one and 
the same person. 

T. Ramji PW. it is further 
alleged, knew Dargahi. Mangrey. Kha- 
lil and Ishaq accused before the pre- 
sent occurrence. He did not know the 
remaining five accused. Application 
was made on behalf of the seven of 
the accused, i. e. accused other than 
Dargahi and Mangrey, that identifica- 
tion parade be held in which Ramji 
might be asked to identify them. 
Ramji then stated that he knew only 
two of the accused, namely, Khalil 
and Ishaq, and as such, could identify 
only those two accused. The identi- 
fication parade in respect of the re- 
maining five accused was not held. 
At the identification parade, Ramji 
correctly identified Khalil but he could 
not identify Ishaq accused. Ramji 
ascribed his failure to identify Ishaq 
to the fact that Ishaq had a smaller 
beard at the time of the occurrence 
while at the time of the identification 
desde he (Ishaq) had grown a longer 

eard. 


8. At the trial Harihar Nath 
(PW 1). Gur Saran (PW 2) Behari 
(PW 3) Ramji (PW 4) gave ocular 
evidence regarding the occurrence and 
supported the prosecution case. The 
accused in their statements denied the 
prosecution allegations regarding their 
participation in the assault on Lachh- 
man Prasad deceased and Ramji PW. 
According to the accused, they were 
not present at the scene of occurrence 
and had been falsely involved in this 
case on account of enmity. 


9. The learned Sessions Judge 
was not impressed by the evidence of 
the four eye-witnesses. Harihar Nath 
was found to be inimical to the ac- 
cused and as such, it was not safe, in 
the opinion of the Sessions Judge, to 
act upon his evidence without indepen- 
dent corroboration. The presence of 
Gur Saran and Behari at the scene of 
occurrence was, according to the 
Sessions Judge, highly doubtful. Re- 
garding Ramji. it was observed that 
he knew only four of the accused and 


b 


S.C. 2697: ` 
tion of the upper jaw and sixteen pie- : 


+ 4 


2698 S.C. = [Prs. 9-15] 


even out of them, he could not iden- 
tify one of them correctly. The prose- 
cution, in the opinion of the learned 
Sessions Judge, had failed to prove the 
complicity of the accused persons be- 
yond reasonable doubt and they were 
entitled to the benefit thereof. 


10. On appeal the High Court 
considered the evidence of the four 
eye witnesses and.found the same to 
be convincing. There was, in the opi- 
nion of the High Court, no cogent rea- 
son for the trial court to discard the 
evidence ofthe four eye-witnesses and 
to doubt their presence at the scene 
of occurrence. In the result the High 
Court accepted the appeal, reversed 
the judgment of the trial court and 
convicted and sentenced the accused 
as mentioned earlier. 


il. In appeal before us Mr. 
Nuruddin on behalf of the appellants 
has argued that the High Court should 
not have reversed the judgment of 
acquittal of the trial court. As against 
that, Mr. Rana on behalf of the State 
submits that there were substantial 
grounds for the High Court to inter- 
fere with the judgment of the trial 
court. The submission of Mr. Rana, in 
our opinion, is well founded. 


12. The prosecution has exa- 
mined four witnesses of the occurrence 
and they have all supported the pro- 
secution case. Out of the four eye 
witnesses. Harihar Nath (PW 1) is the 
brother of Lachhman Prasad deceased. 
Harihar Nath admits enmity with the 
accused and that fact would make the 
court scrutinise his evidence more 
closely. If that evidence can stand 
that test, it can be acted upon in spite 
of the ‘inimical relations of Hari- 
har Nath with the accused. Gur Saran 
PW and Behari PW, the other two 
eye witnesses. have no enmity with 
the accused and we find no particular 
reason as to why they should depose 
falsely against the accused. The sub- 
mission made on behalf of the appel- 
lants that Gur Saran and Behari are 
chance witnesses and that the court 
should not therefore place much reli- 
ance upon their testimony, in our opi- 
nion. is not well founded. The occur- 
rence took place on the road going to 
Fatehpur. In the very nature of things 
the occurrence could have been wit- 
nessed by the persons going on that 
road. In a sense any one going on 
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the road in question at the time of the 
occurrence would be a chance witness 
but that fact by itself would not be 
enough to discredit his testimony. 


13. The last eye witness to be . | 


examined in the case is Ramji (PW 4). 
Ramji had injuries on his person 
which were received by him at the 
time of the occurrence and there can 
be hardly any doubt regarding his pre~ 
sence at the scene of occurrence. Al- 
though according to Ramji, he knew 
only four out of the nine accused and 
even out of those four he could noft 
identify one of them, the fact remains 
that even according to Ramji there 
were nine assailants. The names of 
the nine assailants have been men- 
tioned by the other three eye-witnes- 
ses. No reason has been shown to us 
as to why the other three eye witnesses 
should spare some of the assailants 
and falsely mention in their place 
names of innocent persons as the as~ 
sailants. 

14. An important circumst~ 
ance which has to be borne in mind in. 
the present case is that the first in- 
formation report about the occurrence 
was lodged by Harihar Nath PW af 
7-35 a.m. at police station Kursi at a 
distance of two miles from the place 
of occurrence. The occurrence took 
place at 7 am. The trial court accept- 
ed the prosecution allegation that the 
occurrence had taken place at the time 
and place mentioned by the prosecu- 
tion. The fact that the first informa- 
tion report was lodged within 35 minu- 
tes of the occurrence at the police sta- 
tion at a distance of two miles from 
the place of occurrence and the fact 
that in the aforesaid report the names 
of the accused as the culprits as well 
as the names of the eye witnesses were 
mentioned lends considerable corrobo- 
ration to the testimony of Harihar 
Nath PW regarding the participation 
of the accused appellants in the pre- 
sent occurrence. 

15. It is well settled that the 
High Court in appeal under S. 417 of 
the Code of Criminal Procedure has 
full power to review at large the evi- 
dence on which the order of acquittal 
was founded and to reach the conclu- 
sion that upon the evidence the order 
of acquittal should be reversed. Noj 
limitation should be placed upon that 
power unless it be found expressly}. 
stated in the Code, but in exercising} 
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the power conferred by the Code and 
before reaching its conclusion upon 
fact the High Court should give pro- 
per weight and consideration to such 
matters as (1) the views of the trial 
Judge as to the credibility of the wit- 
nesses; (2) the presumption of inno- 
cence in favour of the accused. a pre- 
sumption certainly not weakened by 
the fact that he has been acquitted at 
his trial; (3) the right of the accused 
to the benefit of any doubt; and (4) the 
slowness of an appellate court in dis- 
turbing a finding of fact arrived by a 
Judge who had the advantage of seeing 
the witnesses. We have been taken 
through the judgments of the trial 
Court and the High Court and we find 
that the judgment of the High court 
is not vitiated by any such infirmity as 
may call for interference by this Court. 
The appeal consequently fails and is 
dismissed. 


Appeal dismissed. 
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Criminal Appl. No. 53 of 1970: 


State of Bihar, Appellant v. Pashupati 
Singh end another, Respondents. Crl. 
Appeal No. 54 of 1970: Pashupati Singh 
and ancther. Appellants v. State of 
Bihar; Respondent. 


Criminal Appls Nos. 53 and 54 cf 
1970, D/- 24-9-1973. 


Index Note:— (A) Penal Code 
(1860), S. 302 — Two murders — 
Three accused — Each one. causing one 
injury each to the two deceased meet 
Difficult to say which injury was 
caused by each accused. 


Brief Note:— (A) Held the natu- 
ral inference in such a case would be 
that all the three accused caused one 
injury each on each of the deceased. 
As the injuries were sufficient in the 
ordinary course of nature to cause 
death the accused were guilty of mur- 
der. The fact that they had not star- 
ted with the intention of committing 
murder but only with the intention of 
committing robbery was not material. 

(Para 6) 
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The Judgment of the Court was 
delivered by 

ALAGIRISWAME, J.:— The two 
appellants in Crl. A. No. 54 of 1970 
were tried before the Additional Ses- 
sions Judge of Bhagalpur for offences 
under Ss. 302 and 394 of the Indian 
Penal Code and convicted by him for 
both the offences. On a reference made 
by the Additional Sessions Judge for 
confirmation of the death sentence 
awarded to them and two appeals fil- 
ed by them. the High Court of Patna 
upheld their conviction under S. 394 
but acquitted them of the offence 


‘under Section 302. The accused as 


well as the State of Bihar -have ap- 
pealed to this Court, the former in 
respect of their conviction under Sec- 
tion 394 and the State against their 
acquittal in respect of the offences 
under Section 302. The facts giving 
rise to these appeals are as follows: 
2. Ram Prasad Mandal, a resi- 
dent of Bhagalpur, his wife Rukmini 
and their daughter Pushpa Devi were 
returning from Vellore, where the 
daughter underwent treatment. They 
were travelling from Calcutta to Bha- 
galpur by the Howrah Danapur Fast 
Passenger on 6-4-1965. They were 
accompanied by their servant Mohan 
Lal (P.W. 1). At Pirpainty railway sta- 


. tion appellant Pashupati Singh enter- 


ed their compartment and when the 
train reached Ghogha railway station 
appellant Sutali Rai and another ac- 
cused. now absconding, got into that 
compartment. The two appellants had 
Gupti in their hands. After some time 
the absconding accused took out a 
Chura and asked Ram Prasad Mandal 
to give him whatever he had. Appel- 
lant Pashupati Singh stood near Mchan 
Lal and Sutali Rai near Rukmini Devi. 
Ram Prasad Mandal offered whatever 
he had but tried to catch the hand of 
the absconding accused. Thereupon all 
the three accused attacked Ram Pra- 
sad Mandal who fell down. Rukmini 
Devi asked them not to assault and 
took out her chudies from one hand 
and handed over to one of the accus- 
ed. Her necklace was snatched by one 
of the three accused and when she 
tried to pull the alarm chain all the 
three assaulted her with the weapons 
in their hands and she also fell down. 
Mohan Lal who tried to intervene was 
assaulted with a Gupti by Pashupati 
Singh and relieved of his wrist watch 
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and rupees fifty or sixty, which he 
had. Pushpa Devi handed over her 
ornaments. The miscreants thereafter 
pulled the chain and ‘got out of the 
train. When the train stopped, Fire- 
man Abdul Asiz (P.W. 8) came to the 
compartment and found Pushpa cery- 
ing and Ram Prasad Mandal and Ruk- 
mini Devi lying injured. The Guard 
(P.W 10) also came there. At the next 
railway station Sabour the Assistant 
. Station Master (P.W. 5) advised them 
to go to Bhagalpur as there would be 
delay in getting medical aid at Sabour. 
He also informed Bhagalpur. railway 
station. The train reached Bhagalpur 
at about 1.15 A.M. on 7-4-1965. P.W. 
10 handed over a written memc. Ext. 2. 
to the Officer-in-charge Railway 
Police, on the basis of which the first 
information report was drawn up by 
P.W. 12 at about 1.45 A.M. By this 
time Ram Prasad Mandal was dead 
and Rukmini Devi was in a serious 
condition. All of them were sent to the 
hospital where Rukmini Devi died at 
6 A.M. The appellant Sutali Rai sur- 
rendered on the 10th of May, 1965 
while. Pashupati Singh was arrested on 
the 11th of May, 1965. In the test iden- 
tification parade held on the 24th of 
May, 1965 Mohan Lal and Pushpa Devi 
identified both of them. In due course 
a charge sheet was laid against both 
of them with the result already men- 
tioned. 

3-. Pashupati Singhs defence 
was that he was innocent. that the two 
eye witnesses had opportunities to 
know him before the occurrence and 
that he had been shown to them before 
the identification parade. Sutali Rai 
also alleged that he had been shown 
to the identifying witnesses. We are 
satisfied that the conclusion arrived at 
by the courts below that PWs 1 and 2 
were eye witnesses to the occurrence 
and they had properly identified the 
assailants, is based on a proper ap- 
preciation of the evidence. We shall 
later deal with the question as to the 
offence of which the appellants were 
acquitted. 

4. A number of suggestions, 
some of them even contradictory of 
each other. and none of them in any 
way seriously affecting the veracity of 
PWs 1 and 2, were put forward before 
the courts below as well as before this 
Court. We find them all devoid of 
-substance just as the courts below 
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found. If as alleged by Pashupati 


Singh, PWs 1 and 2 had known him 
earlier there was hardly any need to 
show him to them before the identifi- 
cation parade. What is more. PWs 1 
and 2, if they had known Pashupati 
Singh earlier, would have informed 
the police that they knew one of the 
assailants and could identify him 
though they did not know his name. 
That was not the case here. There is 
no motive either for. PW 1 or PW 2 
falsely: implicating the appellants, 
Nothing which can shake their credi« 
bility has been elicited in their cross~ 
examination. Very vague and wild 
suggestions were made about the pos- 
sibility of Ram Prasad Mandal having 
been murdered by his nephew Tar- 
keshwar Prasad; that there had bsen 
an attempt on the life of Ram Prasad 
Mandal’s son and the same person 
might hrve been responsible for mur- 
dering Ram Prasad Mandal; that Ram 
Prasad Mandal was keeping .his sis- 
ter-in-law Narayani Devi and some- 
body might have killed him on that 
account. There is no substance in any 
one of these suggestions. It was also 
suggested that Mohan Lal was not in 
the compartment when the occurrence 
took place. as Tarkeshwar Prasad who 
is said to have sent money through 
him to Calcutta was not examined and 
nobody else spoke of his leaving for 
Calcutta. Some argument was even 
sought to be made on the basis of the 
presence of only two holdalls and of 
the impossibility of Pushpa Devi hav- 
ing sat on Mohan Lal’s holdall. There 
can be no doubt that Mohan Lal was 
present in the compartment at the time 
of the occurrence. It was not even put 
to Pushpa Devi in her cross-examina- 
tion that Mohan Lal was not present. 
Nor was such a suggestion put to 
Mohan Lal. We consider that the evi- 
dence clearly establishes that it was 
the two appellants and the absconding 
accused who were responsible for the 
robbery and the murders committed on 
the train. 

5. We do not think it necessary 
to refer at length to all the evidence 
in this case or all the points that were 
raised in the course of the arguments 
as we do not consider that they in any 
way weaken the findings of the courts 
below on the central point about the 
robbery and the murders and this 
Court does not normally re-appraise the 
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evidence except in cases of gross mis- 
carriage of justice. 

6. We now come to the appeal 
filed by the State of Bihar against the 
acquittal of the two appellants of the 
charge of murder. We are of opinion 
that the conclusion of the High Court 
on this point cannot be accepted. The 
learned Judges of the High Court re- 
ferred to the injuries found on the two 
deceased and to the medical evidence 
that of the 3 injuries found on each of 
the two deceased one could have been 
caused by a dagger while the other two 
could have been caused by a Gupti 
According .to the prosecution evidence, 
the dagger injuries were given by the 
absconding accused while the two other 
injuries were given by the two appel- 
lants. The learned Judges thought that 
Pashupati Singh who was mounting 
guard on Mohan Lal would not have 
gone away from him and assaulted 
Ram Prasad Mandal and Rukmini Devi. 
They have also stated that in the test 
identification chart there is no men- 
tion about specific assault by Sutali 
Rai on R Devi. They consi- 
dered that when the weapons were not 
produced and there was no description 
of the weapons given, it was difficult 
to hold that a particular injury was 
caused by the absconding accused while 
the other injuries were caused by the 
two appellants. They were of the opi- 
nion that it could not be inferred that 
the miscreants wanted to commit mur- 
der while committing robbery. and 
that there was no intention or common 
intention to commit murder. This was 
the reason which led them to hold that 
the appellants were not guilty of the 
offence of murder. We are of opinion 
that the use made by the learned Jud- 
ges of the High Court of the test iden- 
tification chart is faulty. The test iden- 
tification chart does not and cannot be 
expected to contain a complete state- 
ments. It shows that P. W. 1 identifi- 
ed both the accused and he was rob- 
bed of his wrist watch and money. It 


also mentions that he also stated that . 


Sutali Rai attacked Ram Prasad Man- 
dal with Gupti. P.W. 2, Pushpa Devi, 
is said to have identified both the ap- 
pellants and stated that she saw Pashu- 
pati Singh attack and’ rob Mohan Lal 
of his watch and that Sutali Rai attack- 
ed Ram Prasad Mandal with a Gupti. 
Tt will be seen that the mention here 
is only about Sutali Rai attacking Ram 
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Prasad Mandal with Gupti. It cannot 
therefore be said nor do the learned 
Judges say, that Pashupati Singh did ` 
not cause injuries to anybody and no- 
body caused any injury to Rukmini 
Devi. We could have understood it if 
the learned Judges had stated that 
Pashupati Singh did not cause any in- 
jury to either of the deceased. They 
do not say so. We should also consider 
that if it was difficult to say which 
injury was caused by which of the 
accused. the natural inference would 
be that all the three accused caused 
one injury each on each of the deceas- 


ed. As the injuries caused by 
the Guptis were such as were 
enough to cause death the two 
appellants are equally guilty of 
murder. The fact that they could 


not have started out with the intention 
of committing murder but only with 
the intention of committing robbery, 
is neither here nor there. If they ‘ave 
caused injuries which were sufficient 
in the ordinary course of nature to 
cause death there can be no doubt that 
they would be guilty of murder. We 
would, therefore, hold differing from 
the learned Judges of the High Court 
that both the accused are guilty of the 
offence of murder. Considering the fact, 
however, that there has been a long 
interval between the date of the offence 
and now and the appellants having 
been under a sentence of death till 
they were acquitted by the High Court 
they would have undergone a period 
of mental agony. we would consider that 
the ends of jutice would be met in the 
circumstances ofthis caseif a sentence 
of life imprisonment is awarded to the 
two appellants. The appeal by the 
State is allowed to this extent and the 
appeal filed by the accused is dis- 
missed. 


Order accordingly. 
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-Index Note: — (A) Hyderabad 
Civil Service (Classification, Control 
and Appeal) Rules (1955), Rule 22 

—Removal of servant after domestic 
enquiry Inquiry conducted by 
biased officer vitiates the order passed 
— Enquiry officer appointed as such 
by virtue of office held in officiating 
capacity — Said inquiry officer rever- 
ted to his substantive post, continuing 
inguiry — Validity. 

Brief Note:——-{A) The continuance of 
inquiry by biased officer, ceasing to 
officiate as officer appointed to inquire 
was bad in law. The subsequent autho- 
risation by Govt. by name did not vali- 
date the inquiry proceedings and the 
oréer of Punishment passed on the 
basis of such inquiry was illegal, in- 
valid and inoperative AIR 1958 SC 86, 
Considered; (1968) 3 WLR 694, Rel. on. 

(Paras 16 to 20) 


Cases Referred: Chronological Paras 


(1968) 3 WLR 694 = (1968) 3 AU 
ER 304, Metropolitan Proper- 
ties Co. (Fgc) Ltd. v. Lannon 

(1964) 108 SJ 840 = 1964 Crim 
LR 43, R. v. Abingdon JJ., Ex 
parte Cousins 

AIR 1958 SC 86 = 1958 SCR 595, 
State of Uttar Pradesh v. 
Mohammad Nooh 8 

(1955) 1 QB 41 = (1954) 2 All 
ER 850. R. v. Camborne; Ex 


* 
el 


16 


14 


parte Pearce 14 
(1939) 2 All ER 535 = 83 SJ 501, 
Cottle v. Cottle 14 


(1924) 1 KB 256 = 93 LJ KB 129. 
R. v. Sussex JJ.; Ex parte Mc- 


Carthy 14 
(1901) 2 KB 307 = 70 LJ KB 

946, R. v. Sunderland JJ. 13 
(1895) 1 QB 563 = 64 LJ MC 149, 

R. v. Huggins 14 


i The Judgment of the Court was 
delivered by 


MATHEW. J.-— The appellant 
filed a suit for quashing. the order 
passed by the Government of Andhra 
Pradesh on November 10, 1961 retir- 
ing him compulsorily on the basis of 
the finding in a disciplinary proceed- 
ing against him. The trial court decreed 
the suit. The Government of Andhra 
Pradesh appealed against the decree to 
the High Court. The High Court al- 
lowed the appeal and dismissed the 
suit. This appeal, by certificate, is 
against that decree. 


A-I. Re 


Zs The appellant was appoin- 
ted in the service of Andhra Pradesh 
Government in 1940 as Clerk-cum- 
Typist in the Public Works Depart- 
ment. It is not necessary to trace the 
subsequent career of the appellant in 
the service. Suffice it to say that on 
June 7, 1952, he was posted as Office 
Superintendent in the Information and 
Public Relations Department and was 
confirmed in the post in 1956. The De- 
puty Director of Information and 
Public Relations Department. during 
the period from 1956 to 1957 was one 
Narsingh Rao Manvi, hereinafter re- 
ferred to as Manvi. The appellant was 
under his immediate administrative 
control. 

3. The appellant’s case in the 
plaint was as follows: The Deputy 
Director was inimical towards him and 
harassed him in various ways. Manvi 
was appointed as Director-in-charge 
on August 1, 1957. As Director-in- 
charge, Manvi caused the appellant to 
be suspended from service and there- 
after he framed certain charges against 
the appellant on May 13, 1959 and 
they were communicated to the ap- 
pellant. The appellant protested say- 
ing that Manvi should not conduct the 
enquiry on the basis of the charges for 
the reason that Manvi had bias against 
him and that he was not duly autho- 
rised to conduct the enquiry. In spite of 
the protest Manvi conducted the 
enquiry. The appellant wanted to 
inspect several files and documents in 
the enquiry for the purpose of his de- 
fence, but his requests in that behalf 
were not granted. The appellant, there- 
fore, refused to participate in the en- 
quiry. The enquiry was conducted 
and the appellant was found guilty of - 
some of the charges. On the basis of 
the enquiry report, the Director issued 
a show cause notice to the appellant 
why he should not be dismissed from 
service. The appellant submitted a 
written explanation stating that the 
enquiry was vitiated on account of the 
bias of the inquiring officer, that he 
was not given reasonable opportunity 
of defending himself in the enquiry 
as he was not supplied with copies of 
the relevant documents nor given an 
opportunity to inspect the concerned 
files and that the enquiring officer had 
no jurisdiction to conduct the enquiry. 

A, The Director, however, fonnd 
the appellant guilty and passed an 
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order removing him from service with 
effect from April 11, 1960. Thereafter, 
the Government, on the recommenda- 
tion of the Public Service Commission, 
modified the order of removal and 
ordered the compulsory retirement of 
the appellant from service. 


5. The prayer of the appellant 
in the suit was for a declaration that 
the order of the Director of Informa- 
tion and Public Relations dated April 
11. 1960 as modified by the order of 
the Government compulsorily retiring 
him from service was null and void 
and that -he was entitled to arrears of 
salary and damages to the tune of 
Rs. 65,000/-. 

6. The trial court held that 
Manvi as Director-in-charge had no 
jurisdiction to conduct the enquiry 
and that, af any rate. he had no autho- 
rity to continue the enquiry after he 
ceased to be the Director-in-charge, 
that the enquiry was vitiated as the 
appellant was not given a reasonable 
opportunity of defending himself and 
as the inquiring officer was biased 
against him. The court therefore pass- 
ed a decree setting aside the impugned 
orders and declaring that the appellant 
must be deemed to have continued in 
service and that he would be entitled 
to the arrears of salary claimed in the 
“plaint. 

T. It was against this decree 
that the State of Andhra Pradesh filed 
the appeal before the High Court. 


8. The High Court found tħat 
tħere was no material to show that the 
inquiring Officer was biased against 
the appellant. that the Government 
had authorised the Director-in-charge 
to conduct the enquiry, that at- any 
rate, the Director authorised the De- 
puty Director to conduct the enquiry 
and that the Government subsequently 
accepted the suggestion of the Director 
that the Deputy Director may continue 
the enquiry and therefore. the inquir- 
ing Officer had jurisdiction to conduct 
the enquiry. The court further found 
that there were no materials from 
which it could be inferred that the in- 
quiring Officer was biased against the 
appellant and that the appellant was 
not denied reasonable opportunity of 
defending himself as he was not denied 
access to any file which had a material 
bearing upon his defence. The High 
Court. therefore, reversed the judg- 
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ment and decree of the trial court and 


dismissed the suit. 


9, In this appeal, counsel for 
the appellant submitted that the in- 
quiring Officer was biased against the 
appellant, that the inquiring Officer 
had no authority to conduct the - en- 
quiry and that the appellant was not 
given a reasonable opportunity of de- 
fending himself as he was denied ae- 
cess to several files which had a 
material bearing upon his defence. 


10. The trial court had relied 
upon the following circumstances for 
its conclusion that the inquiring Officer 
was biased against the appellant. By 
Ex. A-10 dated 15-10-1955. Manvi who 
was the Assistant Director at the time, 
called for the explanation of the Ap- 
pellant regarding theft of 164 files in 
the Weeding Section in which the ap- 
pellant was the Superintendent. The 
appellant replied by Ex. A-97 dated 
October 18, 1955 stating that he had 
no idea of the missing files till his 
return from privilege leave in the first 
week of July, 1955. Ex. A-18 dated 
January 10, 1958 is a Memorandum 
served on the appellant by Manvi to 
show cause why disciplinary action 
should not be taken against him for 
giving false statement relating to his 
residence. By Ex. A-19 the appellant 
denied that he had given any false 
statement in the particulars furnished 
by him. Ex. A-21 dated March 12, 
1958 is a Memorandum served on the 
appellant by Manvi threatening disci- 
plinary action for being negligent in 
his duties. In his reply (Ex. A-22) the 
appellant said that no files were pend- 
ing with him and that he was not ne- 
gligent. Ex. A-23 dated March 13, 1958 
is a Memorandum served upon the ap- 
pellant by Manvi. again threatening 
him with disciplinary action for neg- 
ligence of duties. By Ex. A-24 the ap- 
pellant denied the charge of negligence. 
Manvi as Deputy Director overlooked 
the claim of the appellant for promo- 
tion. The appellant complained about 
it to higher authorities. Ex. A-33 is a 
letter addressed to the inquiring Offi- 
cer on 3-11-1958 informing him that 
he was never absent without leave and 
without prior application and request- 
ing the Director~in-charge that dedue- 
tions made by him from the salary 
may be paid to him. Ex. A-34 shows 
that his explanation was accepted by 
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the Director-in-charge. Ex. A-36 is a 
Memorandum served on the appellant 
on Nevember 20, 1958 to show cause 
why disciplinary action should not be 
taken against him for accumulation of 
arrears of work. Ex. A-37 is the reply 
of the appellant wherein he has pro- 
tested against the attitude of the Direc- 
tor-in-charge towards him. By Ex. 
A-41 order dated December 1, 1958 
and signed by the Assistant Director, 
the appellant was asked to take charge 
of the Weeding Section. The appellant 
complained against that posting by 
Ex. A-42 and in that he said that if the 
Record Keeper of the Weeding Section 
Sri Kazim Ali is required to hand over 
charge of the several thousand files, 
and registers, all of them being very 
old and mainly in Urdu, two clerks. 
knowing English and Urdu should be 
posted to the Weeding Section to check 
each file in a manner prescribed by 
Government. By Ex. A-43 the Assis- 
tant Director ordered that the appel- 
iant should take charge immediately 
. and comply with the earlier order in 
Ex. A-41. By Ex. A-47 the appellant 
was threatened wth disciplinary action 
unless he took charge in compliance 
with the order. By Ex. A-49 the Direc- 
tor-in-charge said that the appellant 
should take charge of the entire files 
in the Weeding Section and that no 
further arrangement is possible. ap- 
parently referring to the requirement 
of two clerks for taking charge. 


; 11. Besides the circumstances 
relied on by the trial court. the appel- 
lant urged the following circumstances 
to support his case that the inquiring 
officer was biased. Manvi had written 
on April 29, 1959, a letter enclosing cer- 
tain documents requesting for an opi- 
nion from Dr. R. Natarajan, Superin- 
‘tendent, Hospital for Mental Diseases, 
Hyderabad, about the mental condition 
- of the appellant. This letter was not 
produced in court. We are left to gather 
the contents of the letter from tha 
reply of Dr. Natarajan (Ex. B-8). it 

would seem from the reply that 
* Manvi wanted to get rid of tha 
services of the appellant without 
taking any disciplinary action against 
him and without holding an enquiry. 
for the reason that he was mentally un- 
sound. In his reply Dr. Natarajan said: 


_ “Unfortunately, I cannot, on me- 
dical grounds, advice his retrenchment 


‘or’ removal and. ‘therefore, IT would 


suggest you to deal with him depart- 
mentally and take appropriate action 
according to the seriousness of the 
offences he has committed in the office. 
This is a case that would be dealt with 
departmentally and disciplinarily and I 
am sorry I will not be able to help you 
further as he cannot be termed insane 
in the spirit of which is understood”. 


It was after this letter was recel- 
ved by Manvi, the Director-in-charge. 
that he started the disciplinary pro- 
ceedings against the appellant. 


12. According to the High 
Court. none of the circumstances relied 
on by the appellant was sufficient to 
establish bias on the part of the in- 
quiring Officer. The High Court said 
that it was because various Officers 
had complained to Manvi while he was 
the Director-in-charge about the con- 
duct and behaviour of the appellant 
that he wanted a medical opinion as to 
his mental condition and that as the 
letter written by Manvi to the Medical 
Officer was not produced before the 
court nor the Medical Officer exa- 
mined, no inference of bias could be 
made. 

13. The letter written by the 
Medical Officer (Ex. B-8) would indi- 
cate that Manvi wanted to get rid of 
the services of the appellant on the 
ground of his mental imbalance and it 
was for that purpose that he tried to 
get a certificate to the effect that the 
appellant was mentally unsound. We 
are of the opinion that the cumulative 
effect of the circumstances stated 
above was sufficient to create in the 
mind of a reasonable man the impres- 
sion that there was a real likelihood 
of bias in the inquiring officer. There 
must be a “real likelihood” of bias and 
that means there must be a substantial 
possibility of bias. The court will have 
to judge of the matter as a reasonable 
man would judge of any matter in the 
conduct of his own business (see R. v. 
Sunderland JJ.) (1901) 2 KB 357 at p. | 
373. i 

14. The test of likelihood of 
bias which has been applied in a num- 
ber of cases is based on the “reasonable 
apprehension” of a reasonable man 
fully congnizant of the facts. The 
courts have quashed decisions on the 
strength of the reasonable suspicion of 
the party aggrieved without having 
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made any finding that a real likelihood | 
of bias in fact existed ge R. v. 
Huggins (1895) 1 QB 563; R. v. Sus- 
sex JJ.. ex p. McCarthy 1934), 1 KB 
256; Cottle v. Cottle (1939) 2 All ER 
535; R. v. Abingdon JJ. ex. p. Cousins 
(1964) 108 SJ 840. But in R. v. Cam- 
borne JJ. ex. p. Pearce, (1955) 1 QB 
41 at p. 51 the Court after a review of 
the relevant eases held that real likeli- 
hood o£ bias was the proper test and 
that a real likelihood of bias had to be 
made t> appear not only from the 
materials in fact ascertained by the 
‘party complaining, but from such 
further facts as he might readily have 
ascertained and easily verified in the 
course of his inquiries. 


15. The question then is: 
whether areal likelihood ofbias exist- 
ed is to be determined on the proba- 
bilities. to be inferred from the cir- 
cumstances by court objectively, or, 
upon the basis of the impressions that 
might reasonably be left on the minds 
of the party aggrieved or the public 
at large. 


16. The tests of “real like- 
lihood” and “reasonable suspicion” are 
really inconsistent with each other. 
We think that the reviewing authority 
must make a determination on the 
basis of the whole evidence before it. 
whether a reasonable man would in 
the circumstances infer that there is 
real likelihood of bias. The court must 
look at the impression which other 
people have. This follows from the 
principle that justice must not only be 
done but seem to be done. If right 
minded persons would think that there 
is real likelihood of bias on the part 
of an inquiring officer, he must not 
conduct the enquiry; nevertheless. 
there must be a real likelihood of bias. 
Surmise or conjecture would not be 
enough. There must exist circumstan- 
ces from which reasonable men would 
think it probable or likely that the 
inquiring officer will be prejudiced 
against the delinquent. The court will 
not inquire whether he was really 
prejudiced. If a reasonable man would 
think on the basis of the existing 
circumstances that he is likely to be 
prejudiced, that is sufficient to quash 
the decision (see per Lord Denning, 
M. R. in Metropolitan Properties Co. 
(F. G. C.) Ltd. v. Lannon (1968) 3 
WLR 694 at p. 707 — ete.) We should 
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not, however, be understood to deny 
that the court might with greater pro- 
priety apply the ‘ ‘reasonable suspicion” 
test in criminal or in proceedings 
analogous to criminal proceedings., 


_ 1%. As there was real likelihood 
of bias in the sense explained above, 
we think that the inquiry and the 
orders based on the inquiry were bad. 
The decision of this court in the State 
of Uttar Pradesh v. Mohammad Nooh. 
1958 SCR 595 = (AIR 1953 SC 86) 
makes it clear that if an inquiring 
officer adopts a procedure which is 
contrary to the rules of natural justice. 
the ultimate decision based on his re- 
port of inquiry is liable to be quashed. 
We see no reason for not applying the 
same principle here as we find that 
the inquiring officer was biased. 


18. The next point for conside- 
ration is whether the inquiring officer 
was authorised to conduct the enquiry. 
On April 13, 1959, Manvi, as Director- 
in-charge. appointed Siddiqui, the 
Assistant Director as inquiring officer. 
Siddiqui, Assistant Director passed an 
order suspending the appellant on 
April 13, 1959 and served a Memoran- 
dum of charges on him on May 12. 
1959. The appellant objected to the 
framing of charges by Siddiqui on 
May 26, 1959, by Ex. B-16. On July 1, 
1959, by Ex. B-1 order, the Govern- 
ment directed that the enquiry must 
be conducted by the Director himself. 
On July 6, 1959 Manvi as Director-in- 
charge . 
charges containing practically the same 
charges as framed by Siddiqui. On 
July 15. 1959 the appellant protested 
against Manvi conducting the enquiry. 
On July 16. 1959 Manvi communicated 
to the appellant that he was conduct- 


ing the enquiry in pursuance to the. 


Government order, and that the writ- 
ten statement should be filed by the 


; 


issued a Memorandum of: 


appellant before July 27, 1959. On 


July 27, 1959 Manvi went on leave; 
Luther was appointed as Director on 
August 1, 1959. On October 10, 1959, 
by Ex. A-65, the appellant again pro- 
tested that Manvi was biased against 
him and a person. unconnected with the 
Department should be appointed as 
inquiring officer. On October 20, 1959. 
Luther, as Director, authorised Manvi, 
Deputy Director to continue the en- 


quiry (see Ex. A-114-B). But on Octo- . 


ber 27, 1959, by Ex-B-4, the Govern- 
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-ment enquired of Luther whether it 
was the Deputy Director who - was 
conducting the enquiry and said that 
the Director himself should conduct 
the enquiry. Ex- B-4 was not com- 
municated to the appellant or shown 
to Manvi. On November 6, 1959, 
Luther wrote to Government explain- 
ing the practical difficulties in his 
conducting the enquiry and stating 
that it would be expedient if the 
Deputy Director was allowed to con- 
tinue the enquiry. On November 24, 
1959 the enquiry was completed. On 
December 3. 1959 the Government 
agreed to the suggestion of Luther 
that Manvi might continue the enquiry. 

19. It is not clear from Ex. B-1 
that although Manvi was the Director- 
in-charge at the time, he was the 
pérson intended by the Government 
to conduct the enquiry, for by that 
document the Government only autho- 
rized the Director to conduct the en- 
quiry. But Ex. B-4 is clear that the 
Government wanted the Director to 
conduct the enquiry. In that com- 
munication the Government said that 
it was the intention of the Govern- 
ment that the Director himself should 
conduct the enquiry and that if Manvi 
the Deputy Director was conducting 
the enquiry, the Director should take 
up the matter and proceed with the 
enquiry. Even assuming for a moment 
that by Ex. B-1, the Director-in- 
charge at the time, namely Manvi. was 
authorised to conduct the enquiry, it 
would not follow that Manvi. when ha 
ceased to be the Director-in-charge 
and became the Deputy Director, was 
authorised to continue the enquiry. In 
other words, even assuming that as 
Director-in-charge Manvi was authori- 
sed to conduct the enquiry, that autho- 
rity came to an end when he ceased to 

(Contd. on Col. 2) 
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We think that when the Govern- 
ment made if clear that the Director 
should conduct the enquiry, the Direc- 
tor as Head of the Department cannot 
exercise his power under the rule by 
designating another person to conduet 
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be the Director-in-charge and became 
the Deputy Director. Beyond framing 
the charges, Manvi had taken no steps 
in the enquiry before he ceased to bel - 
the Director-in-charge. All the witnes- 
ses were examined by Manvi after he 
ceased to be the Director-in-charge 
and after his reversion as Deputy 
Director. The order of the Government 
accepting the suggestion of Luther, the 
Director, that Manvi might continue 
the enquiry was passed only on De- 
cember 3, 1959 and at that time Manvi 
had already completed the enquiry 
and drawn up his report of the inquiry. 
As we said. assuming that the Direc- 
tor-in-charge was authorised to con- 
duct the enquiry by Ex. B-1, Manvi 
was not authorised to conduct the en- 
quiry after he ceased to be the Direc- 
tor-in-charge and Ex. B-4 makes that 
position clear. The order of Govern- 
ment dated December 3, 1959, accepf- 
ing the suggestion of Luther tha? 
Manvi might continue the enquiry, as 
it did not in terms clothe Manvi with 
authority to conduct the inquiry after 
he became the Deputy Director. is of 
no avail because it did not either ex- 
pressly or by implication have retros- 
pective operation, even if it be assumed 
that the Government could give that 
order retrospective effect. E 

; Rule 22 of tħe Hyderabad 
Civil Service (Classification, Control 
and Appeal) Rules, 1955, so far as itis 
material. provides: 

“22 (1) In every case where it is 
proposed to impose on a Government 
servant any of the penalties mentioned 
in items (v), (vi), (vii) and (viii) of rule 
12 or in any other case where dis- 
ciplinary action into the conduct of a 
Government servant is considered 
necessary, the authority competent to 
order an enquiry and appoint an In- 
quiry Officer shall be as follows.— 


Authorify competent to 
order an enquiry and/or 
to appoint an Inquiry 
Officer 
The Head of the Office, 
appointing authority or, 
higher authority”. 


the enquiry and therefore the order 
passed by Luther (Ex. A-114-B) 
authorizing Manvi as Deputy Director 
to conduct the enquiry could not in- 
vest him with the power to do so. We 


think that the Director, as Head of the 


the 
any 
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office had no power to designate or 
appoint an inquiry officer, as Govern- 
ment, the appointing authority, had 
already directed that the Director 
should himself conduct the enquiry. 
Tt would be anomalous to hold that 
both the appointing authority. namely, 
the Government and the Head of the 
Office, namely, the Director, could, in 
the same case, appoint two persons to 
conduct the enquiry. We cannot, there- 
fore. agree with the reasoning of the 
High Court that Manvi, as Deputy 
Director, was invested with authority 
to conduct the enquiry by the Direc- 
tor by Ex. A-114-B. The High Court 
said that since Ex. B-4 order was not 
communicated to the appellant, he 
cannot found an argument upon it and 
say that the Director alone was autho- 
rized to conduct the enquiry. We see 
little substance in the reasoning. The 
question is whether the Government, 
as appointing authority, had manifest- 
ed its intention that the Director alone 
should conduct the enquiry. Whether 
Ex. B-4 was communicated to the ap- 
pellant or not, it manifested the inten- 
tion of Government to invest only the 
Director with power to conduct the 
enquiry. That is all what is relevant. 
No doubt. the Government could have 
changed that order. But in this case 
when it changed the order and autho- 
rized Manvi to continue the enquiry 
by its order dated December 3, 1959, 
Manvi had already completed the en- 
quiry and drawn up the report. As we 
said, the order dated December 3. 1959 
was not retrospective in character and, 
therefore, it didnot invest Manvi with 
authority to conduct the inquiry from 
an anterior date. Nor do we think that 
when the Director alone was invested 
with power to conduct the inquiry by 
Ex. B-1 read in the light of Ex. B-4, 
he could have delegated that power 
to Manvi. as we think that the Govern- 
ment had manifested its intention in 
Ex-B-4 that the Director alone should 
conduct the enquiry and so any dele- 
gation by the Director of that power 
would have been contrary to the in- 
tention of the Government. 


21. The trial court was of the 
view that the appellant was not given 
a reasonable opportunity of defending 
himself as the inquiring officer did not 
give him facility for inspecting the 
relevant files. The High Court found 
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that although the appellant was not. 
allowed to inspect the confidential 
record of some of the witnesses for 
the purpose of enabling the appellant 
to cross-examine them, that would 
not be a denial of reasonable opportu- 
nity of defending himself in the en- 
quiry. The High Court also found that 
Exhibits 3 and 4 (E. D. File No. Estt/89 
of 1951 Pt. 11 p. 17 and H. D. File No. 
Est/89 of 1951 Pt. 11 paras 253 to 258 
pp. 55 and 56 nf.) although relied upon 
by the inquiring officer in his report 
were not material for the purpose of de- 
fence. that the appellant was made 
aware of the contents of those pro- 
ceedings and therefore, the inquiring 
officer was justified in not giving 
copies of these proceedings or in not 
acquainting the delinquent of them. 
Ex. 3 relates to a file regarding the 
transfer of the appellant in 1951 from 
the Secretariat to the Information 
Department. Ex. 4 relates to a proceed- 
ing against the appellant which result- 
ed in a censure on the basis of a com- 
plaint in 1951. Whatever might be said 
in justification of the refusal of the 
inquiring officer to give access to the 
appellant of the confidential records 
relating to ‘the witnesses we see no 
justification for not granting the 
prayer of the appellant to inspect the 
files containing the proceedings on 
the ground that the appellant was 
appraised of the proceedings in 1951, 
especially when it is seen that 
these proceedings have been re- 
lied upon by the inquiring officer in 
his report to substantiate one of the 
charges against the appellant. It was 
too much to assume that the appellant 
would be remembering the details of 
the proceedings of 1951 at the time of 
the inquiry. 


22. We set aside the judgment 
and decree of the High Court and res- 
tore the decree passed by the trial 
court, but in the circumstances, we 
make no order as to costs. 


Appeal allowed. 
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Index Note: — (A) Constitution of 
India, Art. 136.-— New plea involving 
question of fact. 

Brief Note: — (A) A new plea 
that the Food Inspector took the sam- 
ple without calling any panch wit- 


_ nesses involves question of fact and 


cannot be allowed ta be raised for the 
first time before the Supreme Court. 


(Para 5): 


Index Note. -= (B) Prevention of 
Food Adulteration Act (1954), S. 20 
(1) — Prior to its amendment by Act 
49 of 1964 — ‘Written consent of.....« 
seaseek person authorised in this behalf 
=- Interpretation of. -~ General autho- 
rity — Sufficiency, 


Brief Note: —— (B) It is permis- 
sible for the -State Government or 
local authority under Section 20, as if 
stood before the amendment, to give 
a general authority to a person «to 
- give consent to the institution of pro- 
secutions for offences under the Act 
without mentioning a specified indivi- 
dual offence. because the words ‘in 
this behalf’ in Section 20 (1) indicate 
that the authority conferred by. the 
State .Government or local authority 
` upon a person should relate to the 
giving of written consent for institu- 
tion of prosecutions under the Act and 
not with respect to specified offence. 
= This interpretation is in aes aes 
with the twofold object of S. 20 (1) 
and is now put beyond the pale of 
controversy by the amendment of 1964. 
AIR 1966 Mad. 194 and AIR 1967 Mys. 
33 and AIR 1968 Andh Pra 17, Ap- 
proved. (Paras 8, 9. 10) 


' Cases Referred: Chronological Paras 


AIR 1968 Andh Pra 17 = 1968 

- Cri LJ 20, Public Prosecutor v. 
Thatha Rao 

AIR 1967 Mys 33 = 1967 Cri LJ 
382. Laxman Sitaram Pai v. 
State 


-  {Q/JQ/E10/73/KSB 


11 


11 


A.I. R, 


a ee Mad 194 = 1966 Cri LJ 
8, Corpn. of Madras v. Aru- 
a Li 
The J udgmeni of the Court was 
delivered by ` 


KHANNA, J..— Chittaranjan Das 
appellant was convicted by Magistrate 
First Class Cuttack under S. 16 (1) (a) 
of the Prevention of Food Adultera- 
tion Act, 1954 (Act 37 of 1954) (here- 
inafter referred to as the Act) and was 
sentenced to undergo rigorous impri- 
sonment for a period of six months 
and to pay a fine of Rs. 500, or in de~ - 
fault to undergo rigorous imprisonment 
for a further period of six weeks. Ap- 
peal filed by the appellant was dis“. 
missed by the Additional Sessions 
Judge Cuttack. The appellant then 
went up in revision to the High Court 
but his revision petition too was dis- 
missed by the Orissa High Court. The 
appellant thereafter filed the presenf 
appeal by special leave. 

2% The case for the prosecus | 
tion is that on July 17. 1965 Food Ins~ 


. .pector Behera went to the stall of the 


accused inthe old Secretariat Com- 
pound Cuttack and found potato chops 
being fried by an employee of the ac- 
cused in groundnut oil in a frying pan, 
The Food Inspector disclosed his iden- 
tity to the accused and after giving 
the requisite notice, he purchased 375 
gms of the groundnut oil in which the 
potato chops were being fried. After 
the oil was cooled, the Food Inspector 
divided it into three equal parts and * 
poured each part of the oil in a clean 

bottle. The bottles were then sealed.: . 
One of the bottles was handed over to 

the accused. Another bottle was sent to 
a public analyst. The public analyst 
found on analysis the groundnut oil 
to be adulterated as it did not con- 
form to the prescribed standard. The . 
Superintendent of Police, Vigilance 
thereafter gave written consent for the 
prosecution of the accused. The accus- 
ed was after that sent up for trial. 


8 It may be stated that the 
date on which the sample of ground--. 
nut oil was purchased by the Food 
Inspector from the accused has been 
mentioned in the judgments of the 
trial magistrate as well as those of the 
Additional Sessions Judge and the 
High Court to be March 14, 1964. This 
date was wrong because on reference 
to the record of the trial court. ‘we 
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find that the date on which the sam- 
ple of the oil was purchased by the 
Food Inspector from the accused was 
July 17, 1965. This mistake in any 
event does not affect the merits of the 
case. 


Ax The plea of the accused at 
the trial was that the sample of the 
oil had been taken not from the fry- 
ing pan but from a tin wherein he had 
kept burnt oil for the -purpose of using 
it as fuel. The oil, according to the ac- 
cused. was stored neither for sale nor 
for -being used for. frying food, articles. 
This plea of the accused was found by 
the trial court as well as by the learn- 
ed Additional Sessions Judge to be 
false. In the High Court it was not 
disputed on behalf of the accused that 
‘the groundnut oil purchased by the 
Food Inspector had been taken out of 
the frying pan and that potato chops 
were being prepared with that oil 
One of the contentions which was 
raised on behalf of the accused before 
‘the High Court was that the sanction 


or consent given by the Superinten- _. 


dent of Police, Vigilance for the pro- 
secution of the accused was not in 
conformity with Section 20 of the Act 
as the authority contemplated by that 
section must be in respect of each indi- 
vidual case and a general authority 
given to the Superintendent of Police 
to sanction prosecution was not legal. 
-The High Court rejected this conten- 
tion as also some other contentions 
‘which had been raised on behalf of 
` the accused. 


' 5.. In appeal before us, Mr. 
Sikri has at the outset submitted that 
there was non-compliance with the 
provisions of Section 10 (7) of the Act 
as the Food Inspector did not call one 
or more persons to be present at the 
time he purchased the sample of 
groundnut oil from the accused. In this 
respect we find that the judgment of 
the High Court shows that no such 
largument wase advanced before the 
High Court. This argument involves 
questions of fact and as the accused 
appellant failed to agitate it before 
the High Court. we have not permit- 
ted the appellant to agitate it before 
us in this Court. 

6. The main contention which 
has been advanced in appeal before us 
on. behalf of the appellant is that there 
was no valid consent to the prosecu- 
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tion of the accused appellant in accord- 
ance with sub-section (1) of Section 20 
of the Act and, as such. the prosecu- 
tion of the appellant was not in accord- 
ance with law. To appreciate this con- 
tention it would be relevant to repro- 
duce the material part of sub-sec. (1) 
of Section.20 of the Act, as it 


before its amendment by Act 49 of  - 


1964. It was as under: 


“No prosecution for an offence 
under this Act shall be instituted ex- 
cept by or with the written consent of 
the State Government or a local au- 
thority or a person authorised in this 
behalf by the State Government or a 
local authority.” 
On December 16. 1964 a notification 
was issued by the Orissa Government 
authorising, inter alia, the Superinten- 
dent of Police Cuttack Vigilance Divi- 
sion to give written consent for insti- 
tuting prosecutions for offences under 
the Act within the local limits of Cut- ` 
tack Municipality. The notification.. 
reads as under: 


“HEALTH DEPARTMENT 
“NOTIFICATION 


The 16th December. 1964. 


No. 25485-H.- In exercise of the powers 
conferred by sub-section (1) of S. 20 
of the Prevention of Food Adultera- 
tion Act, 1954 (87 of 1954), the State 
Government do hereby authorise the 
following officers of the Political. and . 
services (Vigilance) Department to 
give written consent for instituting 
prosecutions for offences under the 
said Act, within the local limits speci- 
fied against each in respect of cases 
detected by the Food Inspectors attach- 
ed to the concerned Vigilance Divi- 
sions: 
Name of officer 

(1) Superintendent of 


Local Limits ; 
Cuttack Muni- 


-Police Cuttack Vigi- cipality 
lance Division 
XX xx 


XX 
By order of tħe Governor 
C. Venkataramani T 
Joint Secretary to Government.” 
The Prevention of Food Adulteration 
Act was amended by Act 49 of 1964 
with effect from March 1, 1965. One 
of the amendments made by the 
amending Act was in Section 20 of the . 
Act. As a result of amendment, the -> 
material part of sub-section (1) of Sec- 
tion 20 reads as under: 


eet f 
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“S. 20 (1):—- No prosecution for an 
offence under this Act shall be institut- 
ed except by. or with the written con- 
sent of the Central Government or the 
State Government or a local authority 
or a person authorised in this behalf, 
by general or special order, by the Cen- 
tral Government or the State Govern- 
ment or a local authority: ” 


The contention which has been 
raised on behalf of the appellant is that 
while it is permissible under Section 20 
of the Act. as it stands after the amend- 
ment made by Act 49 of 1964, to issue 
a general notification authorising a 
person fo give written consent under 
the above provision of law, such a 
course was not permissible under Sec- 
tion 20. as it stood before the above 
amendment. It was, according to the 
learned counsel, essential under Sec- 
tion 20, as it stood before the amend- 
ment, that the authority should be in 


respect of some specified individual. 


offence. As notification dated Decem- 
ber 16. 1964 was issued before Act 37 
of 1954 was amended by Act 49 of 
of 1964 and as the said notification 
gave a general authority to the Supe- 
rintendent of Police, Vigilance, to give 
consent for instituting prosecutions for 
offences under the Act committed 
within the local limits of Cuttack 
Municipality, the said notification. it 
is urged, was not in accordance with 
law. 

7. As against the above, Mr. 
Chatterjee on behalf of the State has 
argued that there is no infirmity in 
the notification dated December 16, 
1964 and sucha notification could have 
been validly issued under Section 20 
of the Act, as it stood before the 
amendment. In our opinion. there is 
force in the submission of Mr. Chat- 
terjee. 


8. It would appear from what 


has been stated above that the short 
question which arises for considera- 
tion is whether it is permissible for 
the State Government or local autho- 
rity under Section 20, as it stood þe- 
fore the amendment. to give a general 
authority to a person to give consent 
to the institution of prosecutions for 
offences under the Act without men- 
tioning a specified individual offence. 
We have reproduced above Section 20, 
as it stood before the amendment, and 
we find nothing in its language which 
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makes it imperative to specify a par- 
ticular offence in the order authoris- 
ing a person to give consent to the 
institution of prosecution. The words 
“in this behalf” in the above provision, 
to which our attention has been invi- 
ted, indicate that the authority con- 
ferred by the State Government or 
local authority upon a person should 
relate to the giving of written consent 
for institution of prosecutions for of- 
fences under the Act. It is difficult 
to spell out an inference from those 
words that the authority conferred 
upon a person under the above pro- 
vision cannot be a general authority 
in respect of offences under the Act 
but must relate to some specified indi- 
vidual offence. If the interpretation 
sought to be placed upon the words 
“in this behalf” on behalf of the ap- 
pellant were to be accepted, in such an 
event no general authority can be con- 
ferred even under sub-section (1) of 
Section 20. as amended by Act 49 of 
1964, because even the amended sec- 
tion contains those words. The words 
“by general or special order” in the 
amended section in that event would 
become meaningless and lose all signi- 
ficance. It is, indeed, not disputed 
that under the amended section a gene- 
ral authority can be conferred upon a 
person for giving consent to the insti- 
tution of prosecutions for offences 
under the Act. The words “in this be- 
half” in sub-section (1) of S. 20, as it 
existed before the amendment, as well 
as after the amendment must obvious- 
ly carry the same meaning. If those 
words in the amended section do not 
postulate that the authority conferred 
by the State Government or local au- 
thority should have reference to a 
specified individual offence committed 
by a particular accused, we fail to 
understand as to how those words as 
used in the section before the amend- 
ment would carry a different connota- 
tion. 


9: Perusal of sub-section (1) 
of Section 20 of the Act, as it existed 
before the amendment, shows that the 
legislature had twofold object in enact- 
ing this provision. One object was to 
prevent institution of prosecutions for 
offences under the Act unless written 
consent to the institution of such pro- 
secutions was given by the State Gov- 
ernment or a local authority or a per- 


— 
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son authorised in this behalf by the 
State Government or local authority. 
The other object was to relieve the 
State Government or local authority of 
the necessity of applying its mind and 
dealing with each individual case of 
prosecution under the Act. Provision 
was accordingly made to enable the 
State Government or local authority 
to assign the function of giving writ- 
ten consent to some other person. In 
case the authority conferred by the 
State Government or local authority 
could not be general but had to relate 
to an individual offence, the very pur- 
pose of the latter part of sub-section 
(1) of Section 20 would be defeated, for 
it would in such an event become 
necessary for the State Government or 
local authority first to authorise a per- 
son to give written consent in respect 
of an individual case of prosecution 
and thereafter for the person autho- 
rised to pass another order for giving 
the written consent. The result would 
be that what could be done in one step 
by the State Government or local au- 
thority by straightway giving its writ- 
ten consent would have to be done in 
two steps. It is difficult to accede to 
the contention that the above provision 
instead of simplifying the matter was 
intended to make it needlessly more 
cumbersome. 


10. The change made in S. 20 
by Act 49 of 1964 has now put the 
thing beyond any plea of controversy. 
Even without the change made in the 
section, the authority conferred by the 
State Government or local authority 
upon a person for giving the consent 
contemplated by the section, in our 
opinion, could be of general nature and 
it was not essential that the order au- 
thorising the person should have men- 
tioned specified individual offences. 
The amendment made in this section 
had the effect of making more clear 
what was already contemplated by the 
section. 


13. The Madras High Court in 
the ease of Corporation of Madras v. 
Arumugham, AIR 1966 Mad 194 the 
Mysore High Court in the case of Lax- 
man Sitaram Pai v. The State of 
Mysore, AIR 1967 Mys 33 and the 
Andhra Pradesh High Court in the 
ease of Public Prosecutor v. Thatha 
Rao. ATR 1968 Andh Pra 17 have all 
taken the view that a general autho- 
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risation to Iaunch prosecutions under 
the Act is sufficient. For the reasons 
stated above, we agree with the view 
taken in the above three cases. 


12. We see no cogent ground . 
to interfere with the sentence. The ap- 
peal fails and is dismissed. 

Appeal dismissed, 
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M/s. Daruka & Co., Petitioner v. 
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Writ Petn. No. 94 of 1972, D/- 31- 
8-1973. 


Index Note: — (A) Export Control 
Order (1968), Clause 6 (1) — Scheme 
of canalisation of export through Trad- 
ing Corporation contained in Trade 
Notice dt/- 29-1-1972 issued under — 
Whether violates Art. 19 (1) (g). 
(X-Ref: Constitution of India, Art. 19 
(1) (g)). 


Brief Note: — (A) The dominant 
purpose of the scheme is canalisation 
of export and not to acquire the busi- 
ness or goodwill of traders in favour 
of the Corporation. The canalisation 
scheme means that only the recognised 
agency can carry on trade. The effect 
of refusal of licence to other traders 
is that they cannot carry on trade in 
those goods. The Corporation carries 
on trade itself but not because of any 
acquisition by the Corporation of the 
right to carry on trade of the unsuccess- 
ful applicant for licence. The restric- 
tions on traders is reasonable. There- 
fore there is no violation of Art. 19 
(1) (g). AIR 1962 SC 1796 and AIR 
1961 SC 1514, Followed. 

(Paras 16, 17, 18, 19, 22) 


Index Note: — (B) Export Control 
Order (1968), Clause 6 (1) — Trade 
Notice dt/- 29-1-1972 containing scheme 
of canalisation lof export through Trad- 
ing Corporation — Whether violates 
Art. 14. (X-Ref: Constitution of India, 
Art. 14). 
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Brief Note: — (B) It connot be 
said that the notice shows preference 
for the Corporation in infringement of 
Art. 14. The Corporation is a State 
owned body. The Corporation is ap= 
pointed to undertake this export 
scheme. No preference is shown to 
the Corporation. Where canalisation is 
decided no licence is granted in favour 
of any one. Therefore, there is neither 
any competition nor any choice in the 
matter of grant of licence. It is a total 
exclusion of citizens in order to enable 
all the country’s exports to be made 

{ by one licencee. (Para 20) 


Index Notes «= (C) Export Control 
Order (1968), Clause 6 (1) — Schemes 
of canalisation of export through 
Trading Corporation contained in 
Trade Notice dt/~ 29-1-1972 issued 
under — Press Note prescribing pro- 
cedure to be adopted — ether a 
device to transfer business and good- 
will of traders in favour of Corpora- 
tion — Service charge collected by 
Corporation whether a tax. (X-Refs 
Clause 4)—(X-Ref: Imports and Ex- 
‘ports Act (1947), S. 4 (a)-)—(X-Refs 
Constitution of Indfa. Art. 265). 


Brief Ncte: — (C) It cannot be 
said that the procedure for export 
through the Corporation where no ir- 
revocable letters of credit were open- 
ed before 24 January 1972 is in reality 
not a canalisation scheme but is a de- 
vice to transfer the business and good- 
will of the traders in favour of the 
Corporation. The traders do not have 
2 right to carry on the trade of ex- 
porting mica waste and mica serap 
after coming into force of the canali- 
sation scheme on 24 January. 1972. 
The Press Note made it clear that the 
State did not want to disturb tha 
market but intended to save the trade 
and to prevent a lass to the sellers. 
The State did not want to dislocate the 
commitments made by the traders to 
foreign buyers. This is precisely why 
the Press Note stated that the Cor- 
poration was prepared to enter into 
contract with foreign buyers and to 
export goods to them provided they 
opened letters of credit. After the 
canalisation scheme had come into 
effect the contracts between the tra- 
ders and the foreign buyers came to 
an end by operation of the statutory 
restrictions. Therefore the State gave 
concession to the traders in order to 
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eliminate hardship. The traders were 
given the choice-to export provided 
they fulfilled certain conditions. These 
were that they could export through 
the Corporation and they were to pay 
service charges. If the Press Note had 
not laid down the procedure conferr- 
ing the privilege of exporting goods 
even after 24 January. 1972 in per- 
formance of contracts which were nob 
supported by irrevocable JIetters of 
credit being opened prior to 24 Janu-« 
ary, 1972. the traders would have suf- 
fered loss. The traders could not per- 
form the contracts with the foreign 
buyers after 24 January, 1972 where 
letters of credit had not been opened. 
Therefore, it is apparent that there 
was no transfer of business of good- 
will in favour of the Corporation. 
(Para 21} 


The ‘service charge collected by 
the Corporation is not in the nature 
of a tax. The provisions of Art. 265 
are not therefore attracted. The Cor- 
poration is a licencee under the 1947 
Act and the 1968 Order. The Corpora- 
tion acts in accordance with the terms 
and conditions of the licence. The Gov-~ 
ernment and the licensing authority 
under the Act are not collecting any 
fee or charges from the traders. It is 
the Corporation which is collecting 
service charges from the traders who 
avail the services of the Corporation. 
The Corporation is in the nature of 
commercial undertaking to which a 
licence has been granted for the ex- 
port of certain commodities. The 
service charges are nothing but quid pro 
quo for the services rendered by the 


Corporation. (Para 23) 
Index Note: —- (D) Export Con- 


trol Order (1968), Clause 6 (1)—Trade 
Notice D/- 29-1-1972 containing scheme 
of canalisation of export issued under 
— Whether violates Art. 14. (X-Refs 
Constitution of India, Art. 14). 


Brief Note: — (D) The Notice 
cannot be challenged as violative of 
Art. 14 on the ground that the cana- 
lisation scheme made a distinction be- 
tween subsisting contracts with foreign 
buyers for which irrevocable letters of 
credit were opened before 24 January. 
1972 and subsisting contracts with 
foreign buyers for which letters of 
credit were not opened before 24 Janu- 
ary. 1972. The obligation to export 
goods was to arise when the foreign 
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specified quantity of goods. If no date 


is fixed for bringing into effect the 
canalisation scheme with reference to 
opening of letter of credit it will give 
rise to ingenious devices of creating 
specious contracts. Contracts may be 
brought into existence by antedating 
such contracts. The entire purpose of 
the canalisation scheme with a view to 
increasing the export trade of the 
country, assisting small mine-owners, 
exporters and processors, checking 
smuggling in foreign exchange, under- 
invoicing, illegal acquisition of foreign 
‘currency and eliminating the chances of 
contravention of various provisions of 
the Foreign Exchange Regulations Act 
and Exports (Control) Order will be 
stultified. The utility of a State agency 
in the smooth running of export trade 
in such commodity as mica blocks, 
condenser films, splittings, scrap or 
waste forms a very significant part of 
exports of our country. Therefore, 
the opening of letters of credit has 
rational relationship with the object of 
the canalisation scheme and there is 
no violation of Art. 14. Thus it cannot 
be said that the opening of irrevocable 
fetter of credit before 24 January, 
1972 had no reasonable relationship to 
(the object of the scheme. 

(Paras 24, 25) 


Index Notes — (EF) Export Con- 
rol Order (1968), Clause 6 (1)—Trade 
Notice dt. 29-1-1973 containing scheme 
of canalisation of export of all grades 
and varieties of mica — Exclusion of 
mica powder from the scheme —— Whe- 
ther violative of Art. 14. (X-Ref:—Con- 
stitution of India, Art. 14). 

I, 

Brief Note: — (E) The notice can- 
not be challenged as violative of Arti- 
cle 14 on the ground that there was 
discrimination between exporters of 
mica powder on the one hand and ex- 
porters of mica scrap on the other. 
Mica powder has been excluded from 
the canalisation scheme with a view 
to develop mica powder industry þe- 
cause this industry is developing and 
is practically nascent in growth. There- 
fore, there is intelligible differentia 
between mica powder on the one hand 
and mica scrap and waste on the other, 
in excluding mica powder from the 

canalisation scheme, (Para 27) 
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Chronological Paras 

AIR 1962 SC 1796 = (1963) 2 SCR 
73, Dava v. Joint Chief Con- 

_ troller of Imports & Exports 13, 18 

AIR 1961 SC 1514 = (1962) 1 SCR 
862, Glass Chatons Imports & 
Users’ Association v. Union of 
India 13, 14. 15, 17 

The Judgment of the Court was 
delivered by 

RAY, C. J.= This petition under 
Article 32 of the Constitution challen- 
ges the Trade Notice Dated 29 January, 
1972 referred to as the impugned 
notice. 

2. The import and export of 
goods is regulated by the Imports and 
Exports Act, 1947 referred to as the 
1947 Act. Section 3 of the 1947 Act 
empowers the Government to issue 
orders making provisions for prohibit- 
ing, restricting or otherwise controll- 
ing the import and export of goods of 
special description. In exercise of the 
powers conferred under Section 3 of 
the 1947 Act the Central Government 
from time to time issued orders regu- 
lating export of goods. The Export 
Control Order, 1968 referred to as the 
1968 Order came into existence under 
these powers. Clause 3 (1) of the 1968 
Order provides that no person shall ex- 
port goods of the description specified 
in Schedule 1 of the 1968 Order except 
under and in accordance with the 
licence granted by the Central Gov- 
ernment or by an Officer specified in 
Schedule 11 of the 1968 Order. Mica 
scrap and mica waste are included as 
item No, 22 (a) of Part B of Schedule 1 
of the 1968 Order. Part B of Schedule 
i of the 1968 Order enumerates the 
items the export of which is allowed 
on merits or subject to ceilings’ or 
other conditions to be specified from 
time to time. 

3. The impugned Notice is 
issued. by the Controller of Imports & 
Exports under the aforesaid statutory 
provisions. Under Trade Notice dated 
13 March, 1968 reproducing Export 
Control Order No. 1/68-ETC Dated 8 
March, 1968 export of mica including 
mica splittings. blocks, scrap waste 
which are included in the list of items 
in Part B of Schedule 1 of the Export 
Control Order was allowed on merits. 

4. Under the impugned notice 
the export of mica is decided to be 
under the scheme to canalise the ex- 


2714 S. C. [Prs. 4-10} Daruka & Co. v. Union of India (RayC. J.) 


port of all grades and variety of mica, 
excepting manufactured and fabricated 
mica, micanite, reconstituted mica, mica 
powder and mica paper through the 
Minerals and Metals Trading Corpora- 
tion of India Ltd. (hereinafter referred 
to as the Corporation). The impugned 
Notice further states that this canali- 
sation of export scheme will be effec- 
tive from 24 January, 1972. With re- 
gard to cases falling under pre-cana~ 
lisation commitment category, the port 
licensing authorities may allow export 
if the shipping documents produced by 
the exporters are accompanied by 
documents showing that the contract 
was entered into with the foreign buy- 
ers before 24 January, 1972 or tele- 
graphic offer and acceptance is dated 
prior to 24 January, 1972 and irrevo- 
cable letter of credit at sight is opened 
in a Bank in India or in foreign coun- 
try before 24 January, 1972. 


Be The impugned Notice fur- 
ther states that exporters who wish to 
avail themselves of the pre-canalisa- 
tion commitment category are to fur- 
nish particulars on or before 15 Fe- 
bruary, 1972 at the office of the Con- 
troller of Imports & Exports. The 
particulars are first, full statement 
showing quantity. grade of the mica 
(blocks, splittings, condensor films, 
mica scrap and factory cuttings), deli- 
very period. name of the buyers, con- 
tract number and date with particulars 
of letter of credit number and date and 
second, quantities already shipped 
under these contracts and balance 
quantities to be shipped. 


6. Pursuant to the decision 
notified under the impugned notice 
the Corporation issued immediately 
thereafter a Press Notice on export of 
mica prescribing the procedure to be 
adopted by the exporters taking re- 
course to the Canalisation Scheme. 


7. The Press Note states that 
after consideration of the prevailing 
trade practices and with a view to 
causing least dislocation in the exist- 
ing arrangements between the buyers 
abroad and the local sellers it has been 
decided to consider requests from the 
trade on furnishing full particulars of 
foreign buyers and other relevant de- 
tails to negotiate sales of mica on be- 
half of the Corporation. The Corpora- 
tion will enter into a sale contract with 
the foreign buyers on a principal to 
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principal basis. The Corporation will 
simultaneously enter into a ‘back to 
back’ contract for procurement of 
mica with the authorised supplier. 
Foreign buyers will open letter of cre- 
dit in favour of the Corporation. The 
Corporation will realise from the Jocal 
suppliers as service charges not ex- 
ceeding 1% of the FAS value. The 
price at which sales will be concluded 
will not be less than the FAS prices 
fixed under the Government of India 
‘Mica Export Policy’ Notification dated 
27 June. 1966 as amended from time 
to time or voluntarily adopted on the 
recommendation of the Mica Export 
Promotion Council. The foreign buyers 
will open confirmed, irrevocable, assi- 
gnable, divisible without recourse- to 
drawer and unrestricted letters of 
credit in favour of the Corporation. 


8. The Press Note further sta~ 
tes that where letters of credit have 
been opened on or after 24 January, 
1972 in the name of private shippers. 
foreign buyers have to be requested 
through cable, so that the Ietters of 
credit are duly amended in the name 
of the Corporation and contracts fina- 
lised directly by shippers are also to 
be amended in favour of the Corpora-~ 
tion for the balance quantity. The pay- 
ment due to the supplier will be paid 
by cheque after realising the proceeds 
of sales from the foreign buyers after 
retaining the marginal one per cent 
of the FAS value as service charges of 
the Corporation. 


9. Subsequent to the Press 
Note the petitioner wrote to the res- 
pondent and gave details of contracts 
accepted by the petitioner from over- 
seas buyers prior to the canalisation of 
export scheme which came into effect 
on 24 January. 1972. The petitioner 
stated that in some cases shipment had 
been made and there was a balance to 
be shipped subsequent to 24 January, 
1972. The petitioner gave details of 
nine such contracts. 


16. After the publication of the 
impugned Notice several exporters re- 
presented that they did not understand 
the import of restrictions and went on 
opening letters of credit with respect 
to contracts entered into between the 
exporters and the foreign buyers. The 
Government with a view to lessen the 
hardships on the traders issued an 
Export Clarification Circular No. 3 of 
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4972 dated 17 April 1972 that in res- 
pect of cases where letter of credit was 
opened before 31 March, 1972 but the 
period of shipment had expired, ex- 
ports might be allowed in the name of 
private parties provided the shipment 
is made not beyond 30 June, 1972. 


11. The petitioner challenged 
the canalisation of export scheme on 
the following grounds. First. it is not 
a canalisation scheme. It is in fact a 
scheme to transfer the business of the 
petitioner and goodwill in favour of 
the Corporation which is outside the 
purview of the Act. Second, the scheme 
fs an unreasonable restriction in so far 
as it results in loss of foreign exchange. 
loss of profit and enables contracting 
foreign buyers to avoid the contract 
and sue the petitioner for breach of 
the contract. Therefore, the scheme 
violates Article 19 (1) (g) of the Con- 
stitution. Third, after the proclama- 
tion of emergency it has to be found 
whether the canalisation scheme could 
have been made under the 1947 Act. 
Fourth, the scheme violates Article 14 
of the Constitution. There is discrimi- 
mation between the exporters of mica 
powder and mica scrap and mica waste. 
The exclusion of mica powder from 
the ambit of the scheme will lead to 
mica scrap and mica waste being con- 
verted into mica powder and enable 
individual exporters to export the 
same. Fifth, fixing 24 January, 1972 as 
the date for coming into force of the 
scheme with reference to the opening 
of letters of credit before that date is 
arbitrary. Letters of credit have no 
reasonable relation to the objects of 
the scheme. Therefore. the fixing of 
the date 24 January. 1972 violates Arti- 
cle 19. The extension of the date from 
24 January, 1972 to 31 March. 1972 is 
mala fide and is to confer benefit on 
some and deny the same to the peti- 
tioner. Sixth, the levy of a charge of 
one per cent on FAS value without 
conferring any corresponding benefit is 
an unreasonable restriction and is in 
substance a tax and is therefore in 
contravention of Article 265 of the 
Constitution. 

_ 12. The scheme of canalisation 
of export through the Corporation is 
pursuant to Section 3 (1) (a) of the 1947 
Act and clause 6 (1) of the 1968 Order. 
- The 1947 Act confers power to rest- 
rict, control or prohibit or otherwise 
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control imports and exports. Clause 6 
(1) of the 1968 Order is as follows: 


“The licensing authority may re- 
fuse to grant a licence if the licensing 
authority decides to canalize exports 
through special or specialised agencies 
or channels”. 


13. This Court in Dava v. Joint 
Chief Controller of Imports & Exports 
(1963) 2 SCR 73 = (AIR 1962 SC 1796) 
considered the State policy regarding 
export of ore. The Government regu- 
lated export of ore through three clas- 
ses of exporters. First, there were 
established shippers who would be 
granted export quota on the average 
of the quantities exported during the 
years 1953, 1954 and 1955. The second 
class consisted of mica-owners based 
on an annual average of the quantity 
of ore on which royalty was paid 
during the calendar years 1953, 1954 
and 1955. The State Trading Corpora- 
tion was the third class which would 
be given a quota on an ad hoc basis. 
The State Trading Corporation was 
allowed an adequate quota to enable 
them to maximise the exports of 
manganese ore. The question there was 
whether the withholding of the right 
to engage in export trade from new- 
comer mine-owners not having export 
in certain basic years constituted an 
unreasonable restriction on their right - 
to carry on business in violation of 
Article 19 (1) (g) of the Constitution. 
The canalising of exports through spe- 
cial or specialised agencies was upheld 
on the ruling of this Court in Glass 
Chatons Importers & Users’ Associa- 
tion v. Union of India, (1962) 1 SCR 
862 = (AIR 1961 SC 1514). 


In Glass Chatons case 
1963) 1 SCR 862=(ATR 1961 SC 1514) 
(supra) the relevant Exports Control 
Order was of the year 1958. That Con- 
trol Order was made under S. 3 of the 
1947 Act. Clause 6 sub-clause (h) of 
the 1958 Export Control Order conferr- 
ed power on the Central Government 
fo refuse to grant a licence if the licens- 
ing authority decided to canalise ex- 
port through special or specialised 
a or channels. e language of 
clause 6 (h) of the 1958 Order is in 
identical Ianguage with clause 6 (1) of 
the 1968 Order. The Constitutional 
validity of clause 6 (h) of the 1958 
Order was challenged there. 
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15. Licences for the import of 
glass chatons were issued only in 
favour of the State Trading Corpora- 
tion. The applicants used to import 
considerable quantities of glass chatons 
up to 1957. Those merchants challen- 
ged the grant of licence in favour oï 
the State Trading Corporation in pre- 
ference over the applicants and also 
as a monopoly in favour of the Cor- 
poration. The order of the Central 
Government in terms of clause 6 (h) 
of the Import Control Order 1955 al- 
lowing canalisation of export through 
the Corporation was also impeached to 
be in contravention of Article 19 (1) 
(f) and (g) and Article 31 of the Con- 
stitution. This Court in Glass Chatons 
case (1962) 1 SCR 862 = (AIR 1961 
SC 1514) (supra) held that if the 
scheme of canalisation of imports is in 
the interest of the general public the 
refusal of licence to outsiders would 
also be in the interest of the general 
public. The canalisation of import was 
held to be per se not an unreasonable 
restriction in the interest of the gene- 
ral public. 


46. Policies of imports or ex~ 
ports are fashioned not only with re- 
ference to internal or international 
trade but also on monetary policy, the 
development of agriculture and indus~ 
tries and even on the political policies 
of the country but rival theories and 
views may be held on such policies. If 
the Government decides an economic 
policy that import or export should be 
by a selected channel or through 
selected agencies the court would pro- 
ceed on the assumption that the deci- 
sion is in the interest of the general 
public unless the contrary is shown. 


175 This Court in Glass Chatons 
case (1962) 1 SCR 862 = (AIR 1961 
SC 1514) (supra) said that the scheme 
lof canalisation is not acquisition of 
iright to carry on trade. The canalisa~ 
jtion scheme means that only the re- 
cognised agency can carry on trade. 
The effect of refusal of licence to 
other traders is that they cannot carry 
on trade in those goods. The Corpora~ 








of the unsuccessful applicant for 
licence. Therefore, there is no viola- 
tion of Article 31 or Article 19 (1) (f) 
of. the Constitution by the canalisation 
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of export through the State Trading} 
Corporation. 7 

18. In Devason of Bhimji 
Gohil case (1963) 2 SCR 73 = (AIR 
1962 SC 1796) (supra) it was said that 
the State Trading Corporation might 
be a special agency or channel for the 
purpose of enabling the country to 
maintain and develop the trade in the| 
commodity both from the qualitative 
and quantitative points of view. The 
canalisation of export through the 
Corporation would ensure a uniform 
good quality of goods and also increase. 
the volume of export. 

19. Therefore the dominant 
purpose of the scheme is canalisation 
of export and not to acquire the busi- 
mess or goodwill of traders in favour 
of the Corporation. The restriction onj 
traders is reasonable. There is no ac- 
quisition of property of traders. The 
Corporation i is an agency through which 
export is canalised to the total exclu- 
sion of citizens. 

20. The contention that the 
impugned Notice showed preference for 
the Corporation in infringement of 
Article 14 is unsound. The Corporation 
isa State owned body. The Corporation 
is appointed to undertake this export 
scheme. No preference is shown to the 
Corporation. where canalisation is 
decided no licence is granted in favour 
of any one. Therefore, there is neither 
any competition nor any choice in the 
matter of grant of licence. It is a total 
exclusion of citizens in order to enable 
all the country’s exports to be made by 
one licencee. 


21. The impugned Notice is 
challenged on the ground that 24 Janu- 














the ground that the procedure for ex- 
port through the Corporation where 
no irrevocable letters of credit ‘were 
opened before 24 January, 1972 is in 
reality not a canalisation scheme: but 
is a device to transfer the business and 
goodwill of the traders in favour of 
the Corporation. The fallacy of the con- 
tention is in assuming that traders have 
a right to carry on the trade of ex- 
porting mica waste and mica 
after coming into force of the canali- 
sation scheme on 24 January, 1972. 
The Press Note made it clear that the 


ket but intended to save the trade an 
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to prevent a loss to the sellers. The 
State did not want to dislocate the 
commitments made by the traders to 
foreign buyers. This is precisely why 
the Press Note stated that the Cor- 
poration was prepared to enter into 
contract with foreign buyers and to 
export goods to them provided they 
opened letters of credit. After the 
canalisation scheme had come into ef- 
fect the contracts between the traders 
and the foreign buyers cametoan end 
by operation of the statutory restric- 
tions. Therefore the State gave conces- 
sion tothe traders in order to eliminate 
hardship. The traders were given the 
choice to export provided they fulfilled 
certain conditions. These were that they 
could export through the Corporation 
and they were to pay service charges. 
It is significant that if the Press Note 
had not laid down the procedure con- 
ferring the privilege of exporting goods 
even after 24 January. 1972 in per- 
formance of contracts which were not 
supported by irrevocable letters of 
credit being opened prior to 24 Janu- 
ary, 1972 the traders would have suf- 
fered loss. The traders could not per- 
form the contracts with the foreign 
buyers after 24 January, 1972 where 
letters of credit had not been opened. 
Therefore. it is apparent that there 
was no transfer of business of goodwill 
in favour of the Corporation. 


The contention with regard 
to contracts entered into before 24 
January. 1972 but where letters of cre- 
dit have not been opened before that 
date is that the traders are exposed 
to loss of business and loss of profits 
and thereby unreasonable restrictions 
have been put on the traders’ right to 
carry on business in violation of Arti- 
cle 19 (1) (g). This contention is un- 
acceptable. If the traders wish to ex- 
port quantities represented by such 
contracts they are at liberty to avail 
of the concession of exports through 
he Corporation. It is only if they will 
volunteer not to accept the concessional 
offer that there would be self induced 
loss of foreign exchange earning. Fur- 
ther the other advantages where the 
Corporation will enter into on a prin- 
cipal to principal contract with foreign 
buyers are that the traders are gett- 
ing the facilities of entering into con- 
ract with the Corporation which en- 
ters into a back to back contract with 
















the authorised suppliers. The service 
charges of 1/4% of the FAS value can- 
not be described as a loss because the 
Corporation is really servicing the con- 
tracts. 


23. The service charge col~ 
Iected by the Corporation is not in the 
nature of a tax. The provisions of Arti- 
cle 265 are not therefore attracted. 
Counsel for the petitioner contended 
that the levy of service charges was 
not authorised by the 1947 Act which 
permitted only levy of fee in respect 
of applications for issue or renewal of 
licence. The Corporation is a licencee 
under the 1947 Act and the 1968 Order. 
The Corporation acts in accordance 
with the terms and conditions of the 
licence. It was said on behalf of the 
petitioner that Section 4 (a) of the 
1947 Act and clause 4 of the. 1968 
Order excluded levy of any other fees 
under the Act. The Government . and 
the licensing authority under the Act 
are not collecting any fee or charges 
from the traders. It is the Corpora- 
tion which is collecting service charges 
from the traders who avail the servi- 
ces of the Corporation. The Corpora- 
tion is in the nature of commercial 
undertaking to which a licence has 
been granted for the export of certain 
commodities. The service charges are 
nothing but quid pro quo for the ser- 
vices rendered by the Corporation. 


24. Counsel for the petitioner 
challenged the impugned Notice as 
violative of Article 14 on the ground 
that the canalisation scheme made a 
distinction between subsisting contraets 
with foreign buyers for which irrevo- 
cable letters of credit were opened þe- 
fore 24 January, 1972 and subsisting 
contracts with foreign buyers for 
which letters of credit were not open- 
ed before 24 January, 1972. It is, there- 
fore, said that the opening of irrevo- 
cable letter of credit before 24 Janu- 
ary, 1972 had no reasonable relation- 
ship to the object of the scheme. It 
cannot be denied that a date has to be 
fixed for bringing into effect the cana- 
lisation scheme. Contracts may be for 
short or long terms. Usually long term 
contracts are worked out through in- 
stalment delivery at intervals. It will 
depend on the terms of the contract 
whether each is an instalment contract 
severable from other instalments or 
whether it is one contract to be per- 
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formed in instalments. On the constru- 
ction of such a contract depends whe- 
‘ther the breach of contract is a repu- 
diation of the whole contract or whe- 
ther it is a severable breach giving 
rise to a claim for compensation but 
not a right to treat the whole contract 
as repudiated. 


25. In the present case, the 
affidavit evidence is that the obliga- 
tion to export goods arises when the 
foreign buyers open letters of credit 
for the specified quantity of goods. If 
no date is fixed for bringing into effect 
the canalisation scheme with reference 
to opening of letter of credit it will 
give rise to ingenious devices of creat- 
ing specious contracts. Contracts may 
be brought into existence by antedat- 
ing such contracts. The entire purpose 
of the canalisation scheme with a 
view to increasing the export trade of 
the country. assisting small mine- 
owners. exporters and processors, 
checking smuggling in foreign ex- 
change, under-invoicing, illegal acqui- 
sition of foreign currency and elimi- 
nating the chances of contravention of 
various provisions of the Foreign Ex- 
change Regulations Act and Exports 
(Control) Order will be stultified. The 
utility of a State agency in the smooth 
running of export trade in such com- 
modity as mica blocks, condensor-films, 
splittings, scrap or waste forms a very 
significant part of exports of our coun- 
try. Therefore, the opening of letters 
of credit has rational relationship with 
the object of the canalisation scheme 
and there is no violation of Article 14. 


26. As a corollary to the fixa- 
tion of 24 January. 1972 as the date 
counsel for the petitioner contended 
that the scheme would enable foreign 
buyers to sue for breach of contract. 
This contention is also unsound. Ordi- 
narily, the import or export of goods 
under international contracts of sale 
frequently requires, in modern times, 
the permission of a governmental au- 
thority in the form of import or ex- 
port licence. Where this is the case, 
the parties will usually provide in the 
contract which of them is to apply for 
the necessary licences and what is to 
happen if the application is refused. If 
the contract is altogether silent about 
licences or is expressed to be subject 
to licences without providing who is to 
obtain them, a term is usually impli- 
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ed making this the duty of one party 
or the other. Normally, this duty will 
be cast upon the seller particularly 
in the case of F.O.B. and F.A.S. con- 
tracts. There may be cases where the 
circumstances may be such as to make 
the buyer responsible for obtaining 
any necessary export licence. The ten- 
dency is to cast the duty upon the 
party best qualified by knowledge of 
the necessary facts or otherwise to ob- 
tain the licence. Onceit is determined 
from the words of the contract or by 
implication who is to apply for the 
licences, there is a separate question 
again depending on the circumstances 
of the particular case, whether the 
duty is an absolute one or more usual- 
ly, whether it is only to use all rea- 
sonable diligence to obtain the neces- 
sary licences. Performance of the con- 
tract in the latter case is only excused 
if the duty has been performed but no 
licence has been obtained. If an abso- 
lute prohibition of export supervenes 
upon a contract which is subject to 
licence the duty cannot be absolute. 
Nothing has been shown that contracts 
in the present case were not subject to 
the usual terms of contract in such 
cases that the export was subject to 
the licence laws of our country for the 
export of goods. 


27. ‘It was said on behalf of the 
petitioner that the impugned Notice 
violated Article 14 of the Constitution 
on the ground that there was discri- 
mination between exporters of micaj. 
powder on the one hand and exporters 
of mica scrap on the other. It was em- 
phasised that the export of mica pow- 
der is not within the ambit of the 
canalisation scheme. The impugned 
Notice canalises export of all grades 
and varieties of mica excepting manu- 
factured and fabricated mica (includ- 
ing die cut condensor films, spacers, 
bridges, washers etc.) micanite. recon- 
stituted mica, mica powder and mica 
paper. The mica export policy publi- 
shed at pages 77-78 of the Export 
Trade Control Hand Book of Policy 
and Procedure 1970 published by the 
Government of India, Ministry of 
Foreign Trade deals with shipment of 
any variety other than fabricated mica, 
inter alia, on the basis of an application 
in that behalf and compliance with 
other terms laid down in that policy 
and in particular opening irrevocable 
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letter of credit by a foreign buyer in a 
Bank in India for 100% of the invoice 
value of the goods. Shipment of fabri- 
cated mica under that policy continued 
to remain free from the above stipula- 
tion regarding opening of 100% irrevoc- 
able letter of credit. Fabricated mica 
in that policy is said to include mica- 
nite. built up mica, mica tapes, mica 
cloth, mica silk. mica paper, mica 
folium and all varieties of mica cut or 
purched to specific shapes and sizes, 
and mica powder. It is said on behalf 
of the petitioner that as a result of the 
exclusion of mica powder from the 
scope of the canalisation scheme, there 
are possibilities of mica waste and 
mica scrap being converted into mica 
powder and exported by individual 
exporters and there may be a loss in 
foreign exchange. The affidavit evi- 
dence on behalf of the State is that 
the exclusion of mica powder from the 
canalisation scheme is to develop mica 
powder industry in our country, be- 
cause this industry is developing and 
is practically nascent in growth. There- 
fore, there is intelligible differentia 
between mica powder on the one hand 
and mica scrap and waste on the other. 
in excluding mica powder from the 
canalisation scheme. 


28. The State issued another 
Trade Notice on 20 April, 1972. This 
April 1972 Notice is also impeached. 
Under the April Notice which can be 
described as the second impugned 
Notice it is stated that the canalisation 
scheme provided in the impugned 
Notice of 29 January, 1972 is modified 
to the extent that shipments will be 
allowed up to 30 June, 1972 against 
subsisting contracts for all grades and 
varieties of mica which had been exe- 
cuted prior to 24 January, 1972 and in 
respect of which letters of credit have 
not been opened prior to 24 January, 
1972. The petitioners contend that the 
relaxation of the date for opening let- 
ters of credit from 24 January, 1972 to 
31 March. 1972 was intended to bene- 
fit influential people. It was said that 
such influential people went on open 
ing letters of credit up to 31 March, 
1972, because of their previous know- 
ledge that there was going to be a 
relaxation in the date. The contention 
of the petitioners was that this relaxa- 
tion was malafide to help influential 
people. The affidavit evidence on be- 
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half of the State is that this relaxation 
was made because several exporters 
made representations that they did 
not understand the import of restric- 
tions and went on opening letters of 
credit. On behalf of the State it was 
said that the relaxation was to mini- 
mise the hardships which the traders 
were likely to suffer on account of the 
coming into force of the impugned 
Trade Notice. 


29. The three representations 
received by the Ministry are from the 
Bihar Mica Exporters’ Association 
dated 25 January, 1972, the Mica 
Chamber of Commerce, Gudur, Andhra 
Pradesh dated 9 February. 1972 and 
the Bihar Mica Exporters’ Association 
dated 16 March, 1972. Broadly stated, 
the representations of the traders were 
that the absence of any detailed in- 
formation or direction as to the proce- 
dure to be followed under the new 
system. presented three difficulties to 
the traders. First, there was serious 
set back in usual flow of mica exports. 
Second, there was financial loss to the 
mica exporters. Third, there was finan- 
cial crisis in the mica industry. The 
difficulties pointed out were that ex- 
port consignments worth about Rs. 70 
lakhs in the names of different ex- 
porters supported by valid contracts 
and letters of credit were under pro- 
cessing through Joint Chief Controller 
of Imports & Exports and Customs at 
Calcutta port for shipment within 31 
January, 1972. The Orders and Credit 
were not assignable. and were covered 
under Buyers’ Import Licence which 
stipulated specific dates for shipment 
and consequently the letters of credit 
could not be extended or amended if 
so desired under the new system. 
Under similar conditions export con- 
signments worth about Rs. 130 Iakhs 
were lying ready for shipment in the 
month of February, 1972. Goods worth 
about Rs. 150 lakhs were under manu- 
facturing process against orders and 
letters of credit for shipment in March 
1972. Goods worth about Rs. 150 lakhs 
were awaiting processing line against 
shipment commitment for the months 
of April to June, 1972. There were 
other export contracts for shipment 
after the month of June. 1972. Some 
consignments of mica scrap, cuttings, 
powder, flakes and mica splittings 
were despatched by Rail Wagon from 
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Giridih/Kodarma to Calcutta Port for 
shipment by specific steamer, If ior 
the reason of the changed pattern of 
export steamers were not availed or 
shipment was delayed the traders 
would suffer Joss for non-shipment of 
the goods and incur railway demur- 
rage and Port Commissioners’ demur- 
rage and storage charges. The Associa- 
tion therefore asked for relief in the 
matter of export in accordance with 
the contractual terms of existing con- 
tracts. 


_ 30. Whe Andhra Pradesh Cham- 
ber of Commerce added that there 
were contracts prior to 24 January. 
1972 stating shipment date subsequent 
to 24 January, 1972 for which letters 
of credit were to be established in due 
course. Certain contracts were exe~ 
cuted in part and for the remaining 
part letters of credit were to be esta- 
blished in due course prior to the sti- 
pulated time of shipment. There were 
contracts prior to 24 January. 1972 for 
which letters of credit originally esta- 
blished had expired. Therefore, the 
Andhra Chamber of Commerce asked 
for extension of last date for registra- 
on of contracts up to 29 Februery, 


31. In this background if can- 
not be said that the Government au- 
thorities acted mala fide in extending 
the date of the opening of the letter 
of credit from 24 January, 1972 to 31 
March, 1972. The relaxation was to 
minimise hardships to the traders. The 
relaxation was to prevent dislocation 
of trade on a large scale. The Associa- 
tion gave instances of traders’ who 
could not succeed in opening letters of 
credit for reasons beyond their control. 


32. For these reasons, the con- 
tentions of the petitioner fail. The peti- 
tion is dismissed. In the facts and cir- 
cumstances of the case. the parties will 
pay and bear their own costs. 


Petition dismissed. 


S. Sinha v: S. Lal & Co. 


A.I R. 
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(From Patna: AIR 1972 Pat 460) 
P. JAGANMOHAN REDDY AND 
S. N. DWIVEDI, JJ. 

_ Dr. Satyanarayana Sinha, Appel- 
Jant v. M/s. S. Lal & Co. (P) Ltd, Res- 

pondent. 

Civil Appeal No. 2572 of 1972, D/- 
'10-9-1973. 

Index Notes — (A) Constitution of 
India. Art. 132 —= New plea — Appeal 
in writ petition =- Question of locus 
standi to present writ petition. 


Brief Note: — (A) Even though 
the contention that the petitioner had 
no interest in the subject matter was 
not urged before the High Court in a 
writ petition, the Supreme Court in an 
appeal from the decision in the writ 
petition cannot only determine the 
soundness of the decision, but has 
furisdiction to determine any _ point 
raised before it, such as whether the 
appeal is competent, whether a party 
has locus standi to present the petition 
and whether the petition is maintain- 
able etc. AIR 1952 SC 319, Referred. 

(Para 9) 

Index Note: — (B) Constitution of 

India, Arts. 226 & 32 —— Who can ap« 

ply — Person aggrieved == Applica- 
tion by strangers. 


Brief Note: — (B) The right which 
is the foundation for exercising the 
furisdiction under Art. 32 or Art. 226 
is ordinarily the personal or individual 
right of the petitioner himself, though 
in the case of some of the writs like 
habeas corpus or quo warranto this 
tule may have to be relaxed or modi- 
fied. AIR 1951 SC 41 and AIR 1952 
SC 12 and AIR 1962 SC 1044, Re- 
ferred. (Para 9) 

When the application is made by 
a party or by a person aggrieved the 
Court will intervene ex debito justitiae, 
in justice to the applicant. and when 
it is made by a stranger the Court con~ 
siders whether the public interest de- 
mands its intervention. In either case 
it is a matter which rests ultimately 
in the discretion of the Court. (1957) 
55 L.G.R. 129, Referred: 


Where the petitioner challenged 
under Art. 226 the grant of mining 
lease on the ground of a direct infrin- 
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gement of his right to be granted a 
mining lease over an area for which 
the respondent was given a lease along 
with other area and it was found that 
no such right of the petitioner was 
affected, he has no locus standi to file 
the -yrit petition. He is neither a party 
nor a person aggrieved or affected and 
consequently his writ petition in the 
High Court is not maintainable. . 

(Para 11) 
Cases Referred: Chronological Paras 


AIR 1966 SC 828 = (1966) 2 SCR 
172, Godde Venkateswara Rao 
v. Govt. of Andh Pra 9 

AIR 1962 SC 1044 = (1962) Supp 
3 SCR 1, Calcutta Gas Co. 
(Proprietary) Ltd. v. State of 
W. B 


. B. 9 
(1957) 55 LGR 129 CCA, Thames 
Magistrate’s Court Ex P. Green- 

baum 10 


AIR 1952 SC 12 = (1952) 3 SCR 
28. State of Orissa v. Madan 
Gopal Rungta 9 

AIR 1952 SC 319 = (1952) 3 SCR ` 
696, Ebrahim Aboobakar v. Cus- 
todian General of Evacuee Pro- 
perty 

AIR 1951 SC 41 = 1950 SCR 869, 
Chiranjit Lal Chowdhuri v- 
Union of India 


_ The Judgment of the Court was 
delivered by 

JAGANMOHBAN REDDY. J.:— 
The appellant was granted a mining 
lease on August 30, 1969 by the State 
of Bihar (Respondent 3) with the prior 
approval of the Central Government 
(Respondent 2) for winning a mineral 
known as Apatite over an area of 
1999.634 acres. Respondent 1 filed a 
writ petition on September 15, 1969 
challenging the lease on the ground 
that he had earlier on March 22, 1965, 
applied for a mining lease over an area 
of 280.62 acres in certain villages of 
Singhbhum District which was inclu- 
ded in the lease granted to the appel- 
lant, but as no orders were passed by 
the State Government within the sta- 
tutory period the application was 
deemed to have been rejected. He 
thereafter filed a revision petition to 
the Central Government which called 
for the comments of the State Govern- 
ment. The State Government intimated 
to the Central Government that it 
wanted to work the area itself and for 
that reason had in fact rejected all the 
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applications for this area including 
that of the first respondent. On receipt 
of this comment, the Central Goverf- 
ment rejected the revision petition of 
the first respondent. 


2a It appears that the appellant 
had pursuant to an advertisement in 
the newspapers applied along with 
others for the grant of a mining lease 
for phosphatic rock (Apatite) over an 
area of 4.1 sq. miles in village Khajur- 
dari in Singhbhum District. But all 
the applications were rejected as the 
State Government had by then decided 
to work the phosphatic bearing areas 
in the public sector. Later. however, as 
3rd respondent felt that such a ven- 
ture could be better undertaken by a 
private party rather than the State 
Government in view of the dispersed 
nature of the deposits,. whose concen- 
trated and efficient supervision may 
not be possible through the public sec- 
tor, it decided to release the area in 
question to be worked in the private 
sector. Accordingly permission was 
sought from the Central Government 
and an advertisement published in the 
newspapers for the general informa- 
tion of the interested parties who may 
be willing to set up a beneficiation 
plant for upgrading the low grade 
Apatite to ensure its use for the pro- 
duction of phosphatic fertiliser and 
who were capable of making an invest- 
ment tothe extent of Rs. 40 to 50 lakhs. 
The appellant who is reported to be 
financially sound submitted a scheme 
for setting up a beneficiation plant for 
upgrading the Apatite. In view of the 
financial solvency of the appellants 
his application was recommended to 
the Central Government. The Central 
Government accepted this recommenda- 
tion and directed the grant of the min- 
ing lease in the following terms: 


“The Central Government in the 
interest of mineral development, in 
exercise of the powers conferred by 
sub-rule (2) of Rule 58 of the Mineral 
Concession Rules, 1960, hereby autho- 
rise the State Government to grant 
mining lease for apatite over the area 
to Dr. Satya Narain Sinha without 
following the procedure laid down in 
sub-rule (1) of the said Rule 58 of the 
Mineral Concession Rules, 1960. 


. Further in exercise of the powers 
conferred by Section 31 of the Mines 
and Minerals (Regulation and Develop- 


2722 S. C. [Prs. 2-7] S. Sinha v. S. Lal and Co. (J. Reddy J.) 


ment) Act. 1957, the Central Govern- 
ment hereby authorise the State Gov- 
ernment to grant mining lease to Dr. 
Sinha over the area in question which 
does not form a compact block. 


The Central Government also, in 
exercise of the powers conferred by 
proviso to Section 6 (1) of the Mines 
and Minerals (Regulation and Develop- 
ment) Act, 1957, authorise the State 
Government to grant mining lease for 
apatite over the areas to Dr. Sinha in 
excess of the limit of 10 square miles 
prescribed in Section 6 (1) and (b) o£ 
the said Act.” 


3. Immediately on getiing to 
know of the approval given by the 
Central Government to the grant of 
the mining lease to the appellant, the 
first respondent moved the State Gov- 
ernment for a stay and though that 
application was rejected, he made seve- 
ral other attempts but without any 
success. The last revision application 
was filed on November 17, 1970 under 
Rule 54 of the Mineral Concession 
Rules — hereinafter referred to as ‘the 
Rules’ — before the 2nd respondent 
on which an order dated November 23, 
1971 was passed. This order as dis- 


closed by the Ist respondent in his 
supplementary affidavit shows that 


the Central Government kad, in exer- 
cise of their revisional powers under 
R. 55 of the Rules, set aside the orders 
of the State Government and directed 
it to give further consideration and pass 
appropriate orders within a period of 
four months inasmuch as the State 
Government had not followed the 
correct procedure in dealing with the 
application of the lst respondent. 


4. At this stage we may point 
out that in the writ petition filed by 
the first respondent though the appel- 
lant was a party, it seems he did not 
appear and the proceeding was ex 
parte. The appellant’s case is that as 
no notices were served on him, nor wes 
there any proof of service as neither 
the covers in which the registered 
notices were sent nor the acknowledg- 
ment cards had been returned to the 
Court, he did not have an opportunity 
to be heard. No doubt the State of 
Bihar and the Central Government had 
opposed the petition, but the High 
Court came to the conclusion that the 
eonditions required for ralaxation of 
the Rules in special cases under See- 
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tion 31 of the Mines and Minerals 
(Regulation and Development} Act, 
1957 (hereinafter termed ‘the Act’) read 
with Rules 58 & 59 of the Rules, were 
not complied with while according its 
approval for the grant of the mining 
lease to the appellant. In this view it 
allowed the petition and quashed the 
lease in favour of the appellant. 


5. Before us it is contended by 
the appellant’s learned advocate that 
the appellant did not have an oppor- 
tunity of urging before the Court that 
the writ petition filed by the first res- 
pondent was not maintainable, because 
he is not a person aggrieved as the area 
for which the first respondent had 
made an application for the grant of 
mining lease was not included in the 
area granted to the appellant. He fur- 
ther contends that reasons were given 
by the State of Bihar while recom- 
mending the grant of the lease, to the 
Central Government. which reasons, at 
any rate one of them as is evident 
from the order of the Central Govern- 
ment, were approved. There is, accord- 
ing to him, no infringement of the 
provisions of S. 31 of the Act read with 
Rr. 58 and 59 of the Rules. 


6. The learned Solicitor-Gane-~ 
ral on behalf of the the Central Gov- 
ernment supports the grant of the min- 
ing lease to the appellant on the ground 
that Rule 59 of the Rules is not appli- 
cable to the facts of this case inasmuch 
as the 3rd respondent had not taken 
any firm decision to reserve the area 
granted to the appellant, which is a 
necessary condition of the applicabi- 
lity of that rule. If that rule did not 
apply then he submits the procedure 
prescribed in Rule 58 which is refer- 
red to therein need not be complied 
with. He further submits that even if 
Rule 59 is applicable, reasons have 
been recorded by the Central Govern- 
ment for relaxing the Rules as requir- 
ed in S. 31 of the Act. 


Ta In so far as the 3rd respon- 
dent — the State of Bihar — is con- 
cerned, there has been a volte-face in 
its stand before us. After having called 
for the applications and recommended 
the lease in favour of the appellant 
and after having placed him in a posi- 
tion where he had to incur huge ex- 
pense, it now wants to contend that the 
grant of the lease is invalid. Even the 
first respondent, once he found that 
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the area for which he applied for a 
lease was not included in the appel- 
Tant’s lease, seems to have preferred t 
remain absent in the case. but the 
State Government wants to challenge 
the validity of the lease which it did 
not do before the High Court. 

8. There is no doubt, as the 
High Court has pointed out, that 
where by relaxing the Rules the Cen- 
tral Government intends to authorise 
in any case the grant, renewal or 
transfer of any prospecting licence or 
mining lease. or the working of any 
mine for the purpose of searching for 
or winning any mineral, on terms and 
conditions different from those laid 
down in the Rules made under S. 13 
of the Act, it can do so for reasons to 
be recorded in writing. Whether any 
such reasons can be said to have been 
recorded in the order authorising the 
grant of the lease on terms and condi- 
tions different from those laid down in 
the Rules made under S. 13 of the Act 
need not concern us in this case, be- 
cause, In our view, as the writ petition 
has been filed by a person who is not 
the person aggrieved, it is not main- 
tainable. 

9. As already pointed out it is 
admitted by respondents 2 and 3 that 
the application made by the first res- 
pondent was not in respect of the area 
which is granted to the appellant and 
consequently the first respondent had 
no interest in the subject-matter of 
the lease. Even though this conten- 
tion was not urged before the Hiza 
Court, and in the circumstances” ad- 
verted to by us could not have been 
urged, as the appellant did not appear, 
this Court in an appeal cannot only 
determine the soundness of the deci- 
sion, but has jurisdiction to determine 
any point raised before it, such as 
whether the appeal is competent, whe- 
ther a party has locus standi to pre- 
sent the petition and whether the peti- 
tion is maintainable etc. See Ebrahim 
Aboobakar v. Custodian General of 
Evacuee Property (1952) 3 SCR 696= 
(ATR 1952 SC 319). In  Chiran- 
jit Lal Chowdhuri v. The Union 
of India. 1950 SCR 869 (ATR 
1951 SC 41) it was held by this 
Court that the Ilegal right that 
can be enforced under Art. 32 must 
ordinarily be the right of the petitioner 
himself who complains of infraction of 
such right and approaches the Court 
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for relief. In respect of the jurisdic- 
tion under Art. 226 of the Constitution 
it was laid down in The State of Orissa 
v. Madan Gopal Rungta, (1952) 3 SCR 
28=(AIR 1952 SC 12) that the exist- 
ence of the right is the foundation of 
the exercise of jurisdiction of the Court 
under Art. 226 of the Constitution. The 
right to which this Court had adverted 
as being the foundation for exercising 
the jurisdiction under Art. 32 or Arti- 
cle 226 of the Constitution, according 
to The Calcutta Gas Co. (Proprietary) 
Lid. v. The State of West Bengal, 
(1962) Supp 3 SCR 1 = (AIR 1962 SC 
1044) is ordinarily the personal or indi- 
vidual right of the petitioner himself, 
though in the case of some of the writs 
like habeas corpus or quo warranto 
this rule may have to be relaxed or 
modified. Subba Rao, J.. as he then 
was, observed in that case: 

“Article 226 confers a very wide 
power on the High Court to issue 
directions and writs of the nature 
mentioned therein for the enforcement 
of any of the rights conferred by Part 
iI or for any other purpose. It is, 
therefore, clear that persons other than 
those claiming fundamental rights can 
also approach the court seeking a 
relief thereunder.” 

After citing the above passage in 
Godde Venkateswara Rao v. Govern- 
ment of Andhra Pradesh, (1966)2 SCR 
172 = (AIR 1966 SC 828) the learned 
Judge who delivered the judgment in 
this case also observed at p. 181: 

“A personal right need not be in 
respect of a proprietary interest: it 
can also relate to an interest of a trus- 
tee. That apart. in exceptional cases. 
as the expression “ordinary” indicates, 
a person who has been prejudicially 
affected by an act or omission of an 
authority can file a writ even though 
he has no proprietary or even fidu- 
ciary interest in the subject-matter 
thereof.” 

In respect of persons who are 
strangers and who seek to invoke the 
jurisdiction of the High Court or of 
this Court, difficulty sometimes arises 
because of the nature and extent of 
the right or interest which is said to 
have been infringed, and whether the 
infringement in some way affects such 
persons. On this aspect there is no 
clear enunciation of principles on. 
which the Court will exercise its juris- 
diction. 


a 
perit 


` 2724 S. C. [Pr. 1] Hansraj Gupta & Co. v. Union of India (Beg J.) 


10. In England also the Courts 
have taken the view that when the ap- 
plication is made by a party or by a 
person aggrieved the Court will in- 
tervene ex debito justitiae, in justice 
to the applicant, and when it is made by 
astranger the Court considers whether 
the public interest demands its interven- 
tion. In either caseit is amatter which 
rests ultimately inthe discretion of the 
Court: (see R. v. Thames Magistrates’ 
Court. ex. p. Greenbaum. (1967), 55 
L. G. R. 129 — extracted in Yardley 
Source Book of English Administrative 
Law, 1970, p. 228) 

11. In this case, however, the 
first respondent has not challenged the 
grant ofthelease onthe ground of ex 
debito justitiae but has done so on the 
ground of direct infringement of his 
right to be granted a mining lease over 
280.62 acres for which the appellant 
was given a lease along with other 
area. Since it is now found that no 
such right of the first respondent has 
been affected, he has no locus 
standi. He is neither a party nor a per- 
son aggrieved or affected and conse- 
quently his writ petition in the High 
Court is not maintainable. 


12. On this short ground. this 
appeal will be allowed and the writ 
petition filed by the first respondent in 
the High Court dismissed. The appel- 
lant will have his costs only against the 
State of Bihar. 


Appeal allowed. 





AIR 1973 SUPREME COURT 2724 
(V 60 C 489) 

K. K. MATHEW AND M. H. BEG, JJ. 

M/s. Hansraj Gupta & Co., Appel- 
Tants v. Union of India. Respondent. 

Civil Appeal No. 1560 cf 1967, 
D/- 5-9-1973. l 

Index Note:— {A) Government of 
India Act (1935), Section 175 (3) — 
Mere assertions do not operate as 
evidence of contract with Government 
= (X-Ref:— Constitution of India. 
Art. 299). {Para 11) 

Brief Note:— (A) The constitu- 
tional provisions of Section 175 (3) of 
the Govt. of India Act would bar mere 
assertions from operating as evidence 
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of a contract with Government. 
(Para 11) 
Index Note:—— (B) Constitution of 
India. Art. 136 — New case — Claim 
to benefit of Section 70, Contract Act 
in Supreme Court for first time — 
(X-Ref:— Contract Act (1872), S. 70) 
Brief Note:—- (B) So long as the 
claim is there. the Supreme Court is 
not precluded from applying Section 
70 of the Contract Act for the first 
time even on appeal by special leave. 
However, the conditions for the appli- 
cability of that Section must at least 
be set out in the pleadings and proved. 
AIR 1970 SC 1201. Referred. 
(Para 12) 
Index Note:— (C) Contract Act 
(1872), Section 70 — Scope. 


Brief Note:— (C) Section 70 en- 
ables the person who actually supplies 
goods or renders some services, not 
intending to do so gratuitously, to 
claim compensation from the person 
who enjoys the benefit of the supply 
made or services rendered. It is a liabi- 
lity which arises on equitable grounds 
even though express agreement or a 
contract may not be proved. 

(Para 12} 

In the absence of any case set up 
in the plaint, the plaintiff cannot fall 
back on any liability under Section 70 
of the Contract Act when the supplies 
were obviously not actually made by 
the plaintiff. (Para 14) 


Index Note:— (D) Constitution of 
India, Art. 136 — The Supreme Court 
is not ordinarily called upon to re-as- 
sess the evidence on an appeal by spe- 
cial leave. (Para 14) 


Cases Referred: Chronological Paras 


AIR 1970 SC 1201 = (1970) 3 
SCR 415, Pilloo Dhunjishaw 
Sidhwa v. Municipal Corpn, 
of the City of Poona 12 


The Judgment of the €ourt was 
delivered by 


BEG. J.:— This is a plaintiff's 
appeal by special leave. The plaintiff 
M/s. Hansraj Gupta & Co. (hereinafter 
referred to as “the Company”) had 
brought a suit on 1-2-1950 on the basis 
of a contract for supply of fire-wood 
to the Military Units at Dehradun and 
Clement Town from 1-4-1944 to 31-3- 
1945 entered into by Mahesh Chandra 
Gupta, defendant No. 2, (hereinafter 
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referred to as “the Contractor’), and 
the Govt. of India, acting through the 
Commander, U. P. Area, now repre- 
sented by the Union of India, defen- 
dant No. 1. The Company claimed as 
the financier of the Contractor and 
sued on the strength of an authority 
conferred by a power of attorney exe- 
cuted by the Contractor to collect 
monies due for supplies made under 
the contract by the supplying contrac- 
tor. According to the plaint, the whole 


supply was actually made by the 
Contractor. 
2a The Contract (Ex. A-3), 


dated 15-2-1944. provided that the 
parties were to be governed by special 
conditions or stipulations contained in 
instructions to “tenderers” which were 
to be a part of the contract. According 
to these instructions, the rates agreed 
upon for the supply of Common fire- 
wood and Split fire-wood could not be 
varied at all for the first six months in 
a contract for a year like the one 
under consideration. But, revision of 
rates agreed upon could be recom- 
mended, under clause 13 of the special 
conditions by referees appointed by 
the Government, who presumably 
constituted the “Reviewing Tribunal.” 
consisting of “the Deputy Commissioner 
or his representative, the Commander, 
Royal Indian Army Supply Corps 
(C. R. I. A. S. C.) or his representative, 
and the local purchase officer (Mili- 
tary).” Three members were to eons- 
titute the quoram. The clause went on 
to provide that the contractor could 
present his case for revision which was 
apparently only to be recommended 
by the Tribunal. The clause said “The 
final recommendation in all cases re- 
viewed shall rest with the officer san- 
ctioning the contract”. This rather ne- 
bulous clause, apparently made the 
referees members of the Tribunal to be 
appointed to revise rates conformably 
with the rise and fall of market rates. 
It is not quite clear whether the refe- 
rees were also members of the Tribunal; 
but presumably they were. It 
also appeared that the  funetion 
of referees or the ‘Tribunal was 
nothing more than to recom- 
mend the matter to the sanctioning 
officer. And, eventhe officer sanction- 
ing the contract could only recommend 
a revision. It was not specified when 
the right to obtain payment at revised 
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rates was to accrue and upon whose 
sanction. 


3. Clause No. 21 in the con- 
tract itself, which is also relevant for 
this case, may be set out here. It reads 
as follows: 

“Any dispute or difference arising 
out of the contract, settlement of which 
is not hereinbefore provided for, shall 
be referred to the arbitration of the 
officer sanctioning the contract, whose 
decision shall be final and binding”. 


4. The plaintiff’s case was that 
the contractor supplier had asked that 
the contract be terminated sometime 
after the supplies had begun, but he 
was induced to continue delivery of the 
fire-wood for the whole year due to 
the representations of the Defence 
Department that the rates of payment 
will be revised. The terms of the con- 
tract, however, excluded any revision 
of rates for the first six months. Hence 
no claim for revision could be made 
for payment at enhanced rates before 
1-10-1944. 


5. The plaintiffs ease as set 
out in the plaint, was that tħe rates 
were actually enhanced by means of 
an “award” dated 31-12-1946 which 
was accepted by the plaintiff on 6-1-47 
and that the suit was filed within 
three years of this award. The plaintiff 
relied upon the arbitration clause 21 
for the effectiveness of the enhanced 
rates of payment on a eontract per- 
formed more than a year prior to the 
alleged award. It is noteworthy that 
there is no case found in the plaint 
based upon any revision of rates re- 
commended under clause 13 of special 
conditions. The concurrent findings of 
the Trial Court and the High Court 
were that a conference held in Novem- 
ber, 1944, which is said to have recom- 
mended a revision of the rates, did not, 
in fact, constitute the Tribunal of all 
the authorities specified or their duly 
appointed representatives. Another 
concurrent finding of fact was that re- 
commendations of the Conference held 
on 13-11-1944 at the Forest Bungalow, 
Dehradun, between some forest and 
Military Officers, on fuel supplies to 
the Army, were not shown to have 
been accepted by anybody authorised 
to increase prices to be paid on fuel 
already supplied or to be supplied by 
any contractor. As no case based on 
any alleged increase of rates either re- 


2726 S. C. [Prs. 5-8} Hansraj Gupta & Co. v. Union of India (Beg J.) 


commended by any body or authority, 
in accordance with clause 13 of the 
special conditions, was either set up in 
the plaint or found proved on facts on 
record, we need not really consider 
this aspect any further. 


6. It was, however, urged on 
behalf of the plaintiff-appellant, that 
technical defects in framing the plaint 
should be overlooked in the interests 
of justice and that the facts set out in 
paragraph 8 of the plaint should suf- 
fice to enable the plaintiff to succeed 
on the strength of clause 13 of the 
special conditions. Paragraph 8 of the 
plaint only states that a letter contain- 
ing what is described as a “decision” 
under the arbitration clause 21 of the 
contract was sent by the Area Com- 
mander. The Union of India admitted 
that a letter dated 31-12-1946 was 
issued from the office of the Area 
Commander but nothing more than 
that is admitted. On the other hand, 
it is denied that the Area Commander 
considered or affixed his signature to 
its contents. 


T- The plaintiffs case thus set 
up was based upon the terms of the 
contract between defendants Nos. 1 
and 2. The authority of the plaintiff to 
sue on behalf of the supplying contrac- 
tor is no longer in dispute as it was at 
the earlier stages. But, that authority 
was certainly limited, under the power 
of attorney in favour of the plaintiff. 
to realisation of all amounts due or 
which may become due to the contrac- 
tor as a result of the contractual rela- 
tionship between the defendants but 
not other amounts due for supplies 
made outside this relationship or for 
any independent supplies by the plain- 
tiff on its own account. The authority 
conferred would cover collection of the 
amounts due on contract between the 
defendants. even at enhanced rates, 
under either clause 13 of the special 
conditions or arbitration clause 21 of 
the contract. But, it did not authorise 
the plaintiff to do anything more. The 
real dispute between the parties was 
restricted to alleged enhancement of 
rates from Ist October, 1944 to 3ist 
March, 1945. If this was proved to be 
covered either by clause 13 of the spe- 
cial conditions or the arbitration clause 
21 of the contract, the plaintiff could 
certainly obtain payment at enhanced 
rates on behalf of the supplying con- 
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tractor if the claim was not barred by 
time. 


8 Even if a case falling under 
clause 13 of the special conditions, 
though not specifically set up in the 
plaint. was to be considered on the 
strength of the alleged decision of 
31-12-1946, supposed to give effect to 
the recommendations of the confer- 
ence, already mentioned, of some 
Forest and Military Officers held on 
1ith November, 1944, the initial diffi- 
culty with which the plaintiff was 
confronted was that the letter dated 
31-12-1946 was not proved to have 
been signed by the Commander. U. P. 
Area. That letter (Ex. 87) may be set 
out in toto here: 

“Regd. and A.D. 
Tel. No. 993 No. 8471/9/Q7. 
H. O. United Provinces Area 
Lucknow December 31, 1946 
To 


Mr. Khurshed Lal. 
M.A. LL.B. Advocate, 
62, Lytton Road, Dehradun. 

Subject:— Firewood contract 
Dehradun 1944/45 Legal notice under 
Section 80 C. P. C. 

Reference:— Your legal notice 
dated December 18. 1946, on behalf of 
M/s. Hansraj Gupta and Co.. Delhi, 
financier of L. Mahesh Chandra fire- 
wood Contractor. 

“Tn view of the circumstances sta- 
ted in your above mentioned legal 
notice, the Comd. U. P. Area accords 
the following decision:— 

I. The contract with L. Mahesh 
Chandra for the supply of firewood at 
Dehradum. (incl. Clement Town) dur- 
ing 44-45 to be considered as termina- 
ted w. e. f. September 30, 1944. 

Il. Subsequent supplies of fire- 
wood made by your clients from Octo- 
ber 1, 1944 to March 31, 1945 to be 
treated as local purchase and paid for 
at the following civil market rates:— 

Firewood Common @Rs. 1/8. per 
md. or Rs. 1/41 per 100 lbs. Firewood 
Split @Rs. 1/11, per md. or Rs. 2/1 per 
100 Ibs. 

This decision is accorded under 
clause 21 of I. A. F. Z. 2120 of the 
contract deed. 

2. Please note that no further 
claim from your clients for payment 
at market rates for supplies of fire- 
wood made by them from Ist April. 


Se@eene — eee ee 
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1944 to 30th September. 1944 will be 
entertained. 


This letter is issued without pre- 
judice. Please acknowledge receipt. 


(Sd.) Illegible. 
for Major General 
Commander, U. P. Area.” 


9. The concurrent findings of 
the Trial Court and the High Court 
were that the letter was not proved to 
have been signed by the sanctioning 
authority which alone could give an 
award under the arbitration clause 21, 
or. presumably, sanction a rate revised 
under clause 13 of the special condi- 
tions. On this finding, which has not 
been shaken by anything which could 
be shown to us on behalf of the appel- 
lants, the case of the plaintiff must 
fail whether it is based on clause 13 of 
the special conditions or the arbitra- 
tion clause 21 of the agreement. Al- 
though the assertions made on behalf 
of the Union of India, that the letter 
is a spurious document, may not have 
been substantiated, yet, the plaintiff 
had to prove that there was the sig- 
nature of the required authority on 
some document authorising the pay- 
ment at enhanced rates. The plaintiff 
having failed to prove this basic fact, 
the suit is liable to be dismissed on 
this ground alone so far as any claim 
for any enhanced rates is concerned. 


10. Learned Counsel for the 
appellant, realising that any claim 
based on either clause 13 of the special 
conditions or the arbitration clause 21 
of the contract must fail, made two 
ingenious submissions: firstly. that the 
letter of 31-12-1946 was evidence of a 
fresh agreement to pay at enhanced 
rates and that this agreement had been 
set out in paragraph 8 of the plaint so 
that the plaintiff was entitled to suc- 
ceed on this basis; and. secondly, if 
this claim on the strength of a fresh 
eontract of 31-12-1946. failed for want 
of compliance with Section 175 (3) of 
the Govt. of India Act, the plain- 
tiff could fall back on Section 70 of 
the Indian Contract Act. It was also 
contended, as a logical consequence of 
the second contention, that the claim 
to enforce a liability under Section 70 
of the Contract Act would not be þar- 
red by limitation as it would be gover- 
ned by six years’ rule of limitation 
falling under Art. 120 of the Limita- 
tion Act of 1908. 
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11. We think that insurmount- 
able difficulties also lie in the path 
of acceptance of each of the last men- 
tioned submissions of the plaintiff- 
appellant. We will take up the first 
submission first. We find that there 
was no case set up by the plaintiff that 
there was any privity of contract be- 
tween the plaintiff and the Union of 
India. The mere statement in the letter 
of 31-12-1946 that the contract with 
the supplier Mahesh Chandra was 
deemed to be terminated with effect 
from 30-9-1944 and that the subsequ- 
ent supplies were by the clients of 
Shri Khurshed Lal (that is to say the 
plaintiff) was useless. It contradicts 
the assertion made in the paragraph 6 
of the plaint that the wood was aec- 
tually supplied by the contractor 
Mahesh Chandra (defendant No. 2) 
upto 31-38-1945. These bare assertions 
of some Military Officers could not 
alter facts or the law or result in a 
fresh contract with the plaintiff. The 
difficulty which confronted this new 
case, sought to be set up by the plain- 
tiff, is even more formidable than 
mere want of signature of a duly 
authorised sanctioning authority on the 
letter. The constitutional provisions of 
Section 175 (3) of the Government of 
India Act would bar mere assertions 
of this kind from operating as evidence 
of a contract. Again. as held by the 
High Court, the claim for the price of . 
goods supplied on a fresh contract. 
even if assumed to have come into 
existence in 1946, would be beyond 
three years in 1950 so that it would 
be barred by three years rule of limi- 
tation prescribed by Article 52. More- 
over, a fresh agreement in 1946 to pay 
for a past supply of goods from 1944 
to 1945, if already covered by the con- 
tract of 1944 and fully paid for under 
it. as held by the trial Court and the 
High Court, would fail for want of 
consideration. So, the whole case of a 
fresh contract of 1946 is also quite un- 
tenable. 

12. We may now turn to the 
plaintiffs claim to the benefit of See- 
tion 70 of the Contract Act put for- 
ward in this Court for the first time. 
It was urged, on the strength of Piloo 
Dhunjishaw Sidhwa v. Municipal 
Corpn. of the City of Poona, (1970) 3 
SCR 415 = (ATR 1970 SC 1201) that, 
so long as the claim is there, this 
Court is not precluded from applying 
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Section 70 of the Contract Act for the 
first time even on appeal by special 
leave. We. however, think that the 
conditions for the applicability of this 
Section must at least be set out in the 
pleadings and proved. As already noti- 
ced above, the plaintiff has not said 
anywhere in the plaint that any sup- 
plies were made by the plaintiff to the 
Army authorities. On the other hand, 
the assertion is that the supplies were 
ade by the contractor (defendant No. 
2). Section 70 of the Contract Act 
enables the person who actually sup- 
plies goods or renders some services, 
not intending to do so gratuitously, to 
claim compensation from the person 
who enjoys the benefit of the supply 
made or services rendered. It is a liabi- 
Jlity which arises on equitable grounds 
even though express agreement or a 
contract may not be proved. 


13. The plaintiffs authority to 
realise monies was confined to recove- 
ries of price for supplies made by de- 
fendant No. 2 under an express agree- 
ment between the defendants. And, the 
plaintiffs suit too is confined to claims 
‘on behalf of defendant No. 2, the actual 
supplier, for supplies under the con- 
tract and not outside it. It is urged. 
not without force. on behalf of the 
Union of India, that evidence could 
have been led to show that the plain- 
tiff made no supplies whatsoever, if 
the plaintiff had set up even an alter- 
native case to that effect in conflict 
with the case actually set up of sup- 
plies made by the pro forma defendant 
No. 2 (ie. the supplying contractor). 


14. Another contention on be- 
half of the Union of India was that 
S5. 70 of the Contract Act only applies to 
eases where goods are supplied or ser- 
vices rendered without any payment 
whatsoever having been made for them. 
It is submitted that the supplying 
contractor. having been fully paid at 
the contracted rates. as found by the 
High Court and the Trial Court, no 
claim under Section 70 of the Contract 
Act was maintainable at all. Applica- 
tion of that Section, it is contended, 
would be excluded where the contract 
made is shown to have operated and 
to have been discharged as held by the 
High Court and the Trial Court. The 
learned Counsel for the Union of India 
was, however. not certain whether the 
finding was correct that the defendant 
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contractor was actually fully paid, in 
accordance with the terms of the ori- 
ginal contract, at unenhanced stipula- 
ted rates. We have not been taken 
through the whole evidence so as to 
be able to re-assess it on that question. 
We are not ordinarily called upon to 
do sO on an appeal by special leave. 
We, therefore, prefer to rest our deci- 
sion on the claim under Section 70 of 
the Contract Act on the ground that, 
on the case set up in the plaint. the 
plaintiff cannot fall back on any liabi- 
lity under Section 70 of the Contract 
Act when the supplies were obvious- 
ly not actually made by the plaintiff. 


15. If, however, it is true that 
the plaintiff company, which claimed 
payment of Rs. 1,90,042/0/5 on bills 
submitted, from 22-1-1947 to 30-3- 
1948, for unpaid for supplies at en- 
hanced rates, with interest at 7 1/2% 
per annum upto 1-1-1950, so as to bring 
the total claim to Rs. 2,28,39'7/14/5. 
has not received payment at all for 
supplies of wood at rates stipulated 
for in the written contract for any 
period covering the contract for sup- 
plies made from 1-4-1944 to 31-3-1945, 
because the actual rates at which the 
payments were to be made were dis- 
puted and remained undecided due to 
no fault of the supplying contractor or 
the plaintiff, we hope that, as sugges- 
ted by the learned Counsel for the 
Union of India, the plaintiff will be 
able to obtain payment for the unpaid 
for supplies actually made at rates 
specified in the original contract al- 
though the suit for it is barred by time. 
Even though the plaintiff may be 
morally entitled to that much payment 
at Jeast we are unable to decree the 
suit for a time barred claim. 


16. Consequently, we dismiss 
this appeal. But, in the circumstances 
of the case, the parties will bear their 
own costs throughout. 


Appeal dismissed. 
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(From Rajasthan: 1970 Raj. L.W. 357) 


K. 5. HEGDE, A. N. GROVER AND 
D. G. PALEKAR. JJ. 


State of Rajasthan and others, Ap- 
pellants v. Shri Noor Mohammad, Res- 
pondent. 


Civil Appeal No. 1882 (N) of 1970. 
D/- 9-8-1972. 


Index Note: — (A) Motor Vehicles 
Act (1939), S. 44 (3) (b) — Interpreta- 
tion of — Contingencies in which 
S.T.A. entitled to perform duties of 
R.T.A. 


Brief Note: — (A) The State Trans- 
port Authority is entitled to perform 
the duties and exercise the functions 
of the Regional Transport Authority 
(i) where there is no such authority; 
(ii) when the State Transport Autho- 
rity thinks it fit to perform the duties 
of the Regional Transport Authority in 
respect of any route common to two 
or more regions or (iii) where the 
State Transport Authority is required 
by the Regional Transport Authority 
to perform those duties in respect of 
any route common to two or more re- 
gions. I. L. R. (1961) 11 Raj. 1031, Ap- 
proved. 1970 Raj. L. W. 357, Reversed. 

(Para 7) 


Index Note: — (B) Mofor Vehicles 
Act (1939), S. 44 (3) (b) — ‘Save as 
otherwise provided by or under this 
Act? — Interpretation of. 


Brief Note: — (B) The expression 
‘save as otherwise provided by or 
under the Act? in S. 44 (3) must be 
construed in a harmonious manner so 
that cl. (b) of S. 44 (3) is not reduced 
to nullity. So construed the expression 
in the context would mean “save as 
otherwise expressly barred by the 
Act”. Since there is no express provi- 
sion in the Act which bars the per- 
formance by the S.T.A. of the duties 
referred to in cl. (b) of S. 44 (3), the 
S.T.A. would not be barred from per- 
forming the duties under cl. (b). 

(Para 8) 

Index Note: — (C) Motor Vehicles 
Act (1939). Ss. 43 (1) (iv) and 44 (3)— 
Exercise of powers under S. 44 (3) by 
S.T.A. — Is subject to directions issu- 
ed by State Government under S. 43 
(1) — S.T.A. cannot act contrary to it- 
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Brief Note: — (C) Rajasthan Gov- 
ernment Notification D/- 14-12-1966 
issuing directions under S. 43 (1) (Giv) 
to the effect that the R.T.A. was to 
invite applications for grant of per- 
mits on inter-State routes or to select 
applicants for grant of permits is bind- 
ing on the S.T.A. as he has to give 
effect to such directions under 8. 44 
(3) and cannot act contrary to them. 
Hence, the Resolution of the S.T.A. D/- 
27-1-1969 by which he took over the 
functions of R.T.A. with regard to 
inter-State routes was contrary to this 
direction and to that extent invalid. It 
follows that applications for grant of 
permits on inter-regional and inter- 
State route have to be dealt with by 
the R.T.A. alone and not by the S.T.A. 
1970 Raj LW 357, Affirmed. 

(Para 9) 
Cases Referred: Chronological Paras 
ILR (1961) 11 Raj 1031 = 1962 
Raj LW 116. Poonam Chand v. 
State of Rajasthan 

The Judgment of the Court was 

delivered by 

PALEKAR, J:— Orders have been 
already passed dismissing the appeal 
and the reasons will be given now. 

2. This appeal arises out of an 
Order passed by the High Court of 
Rajasthan in Writ Petition No. 453 of 
1969. The respondent Noor Mohammad, 
a resident of Jaipur. submitted an ap- 
plication on 11-3-1968 to the Regional 
Transport Authority, Jaipur, for the 
grant of a non-temporary stage car- 
riage permit on Jaipur-Rohtak route 
via Shahpura-Katputli, Behror-Jahar- 
Rewari. Objections were invited but 
no objections were filed. Besides the 
respondent. however, the State Road 
Transpert Corporation and two other 
persons had applied for the grant of 
permit on this route. These two other 
persons were also absent. Only the res- 
pondent and the Corporation were pre- 
sent. The Regional Transport Autho- 
rity did not take the application of 
the respondent into consideration by 
reason of a resolution passed by the 
State Transport Authority. Rajasthan, 
which was in force. That resolution 
dated January 27, 1969 and numbered 
Tr. S.T.A./69/31743 was duly notified 
and published on February 6. 1969 as 
follows: 

“In exercise of the powers under 
Section 44 and Section 3 (b) of the 
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Motor Vehicles Act the State Trans- 
port Authority, Rajasthan resolves that 
with effect from the date of the publi- 
cation of this resolution in the official 
Gazette, (1) The State Transport Au- 
thority shall hereinafter grant all types 
of permits, renewals, transfers etc. on 
inter-regional and inter-statal routes. 
In respect of these routes State Trans- 
port Authority shall perform all the 
duties hitherto being performed by 
the Regional Transport Authority; (2) 
All types of permits on inter-statal 
routes shall be countersigned by the 
State Transport Authority.” 


3s Relying principally on the 
above resolution the Regional Trans- 
port Authority. Jaipur, declined to 
consider the respondent’s application, 
which it is admitted, was for an inter- 
regional and inter-State route. 


4. Aggrieved by the decision. 
the respondent filed the above Writ 
Petition challenging the validity of the 
above resolution of the State Trans- 
port Authority. The challenge was two- 
fold. One was that under Chapter IV 
of the Motor Vehicles Act, 1939 deal- 
ing with the control of transport vehi- 
cles it was the Regional Transport Au- 
thority which could entertain such an 
application and not the State Trans- 
port Authority. It was true that under 
Section 44 (3) the State Transport Au- 
thority was entitled to perform the 
duties of the Regional Transport Au- 
thority under certain conditions but 
this was not a case answering those 
conditions. In the second place, it was 
contended that there was an agreement 
between the States of Rajasthan and 
Haryana about the grant of Inter- 
State Permits and in order to give 
effect to that agreement, the State 
Government had issued to the State 
Transport Authority on December 14, 
1966 a direction under Section 43 (1) 
of the Motor Vehicles Act to the effect 
that the Regional Transport Authority 
was to invite applications for stage 
earriage or public carrier Permits and 
that it had toselect applications for the 
grant of permits keeping in view the 
conditions laid down by the Inter-State 
Transport Commission in this behalf. 
The cases of these selected candidates 
were then to be referred to the Trans- 
port authorities of the other States 
concerned for granting the counter- 
signature under the agreement. It was 
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contended that the State Transport Au- 
thority was bound to obey this diree- 
tion issued by the State Government 
under Section 43 (1) with regard to the 
grant of Inter-State permits and, there- 
fore, the resolution ofthe State Trans- 
port Authority dated January 27. 1969 
was illegal being contrary to the direc- 
tion given by the State. 

5. The contention of the res- 
pondent was upheld by the High Court 
on both these grounds and a direction 
was issued to the Regional Transport 
Authority to dispose of the application 
of the respondent for the grant of per- 
mit on Jaipur-Rohtak route in accord- 
ance with the law. It is from this 
Order that the present appeal has been 
filed. 

6. Chapter IV of the Motor 
Vehicles Act. 1939 contains detailed 
provisions with regard to the control 
of transport vehicles. Two transport 
authorities are constituted under Sec- 
tion 44. One is the State Transport Au- 
thority which is constituted for the 
whole State and it is to exercise and 
discharge the powers and functions 
specified in sub-section (3). The other 
authority is the Regional Transport 
Authority. The area of the State is 
divided into regions and a region is 
allotted to the control of the Regional 
Transport Authority. These Regional 
Transport Authorities had to exercise 
the powers and functions conferred on 
them by several other sections in Cha- 
pter IV. Sub-sections (3) and (4) of 
Section 44 are as follows: 


(3) A State Transport Authority 
(shall give effect to any directions 
issued under Section 43, and subject to 
such directions and save as otherwise 
provided by or under this Act) 
shall exercise and discharge through- 
out the State the following powers and 
functions, namely: 


(a) to co-ordinate and regulate the 
activities and policies of the Regional 
Transport Authorities, if any, of the 
State; 

(b) to perform the duties of a Re- 
gional Transport Authority where 
there is no such Authority and, if it 
thinks fit or if so required by a Re- 
gional Transport Authority, to perform 
those duties in respect of any route 
eommon to two or more regions; 

(c) to settle all disputes and decide 
all matters on which differences of 
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opinion arise between Regional Trans- 
port Authorities; and 


(d) to discharge such other fun- 
ctions as may be prescribed. 


(4) For the purpose of exercising 
and discharging the powers and func- 
tions specified in sub-section (3). a 
State Transport Authority may, sub- 
fect to such conditions as may be pres- 
cribed, issue directions to any Regional 
Transport Authority and the Regional 
Transport Authority shall (in the dis- 
charge of its functions under this Act, 
give effect to and) be guided by such 
directions.” 


7. It is clear from the above 
provisions that the State Transport 
Authority is a superior Authority with 
jurisdiction over the whole of the 
State while the Regional Transport 
Authority is subordinate to it with its 
jurisdiction generally confined to the 
region for which it is appointed. It is 
also clear from sub-section (3) 
clause (b) that the State Transport Au- 
thority can perform the duties and 
functions of the Regional Transport 
Authority under certain circumstan- 
ces. The High Court has held on the 
construction of clause (b) aforesaid that 
the State Transport Authority is en- 
titled to perform the duties of a Re- 
gional Transport Authority in only two 
cases namely (1) Where there is no 
Regional Transport Authority in a re- 
gion and the State Transport Autho- 
rity thinks it fit to perform the duties 
of the Regional Transport Authority, 
and (2) where the Regional Transport 
Authority is functioning the State 
Transport Authority can discharge the 
functions of the Regional Transport 
Authority only in respect of inter re- 
gional routes and on the request of 
the Regional Transport Authority. In 
thus construing Section 44 (3) (b) the 
learned Judges have departed from the 
view taken by that High Court earlier 
in Poonam Chand v. State of Rajas- 
than, ILR (1961) 11 Raj 1031. It was 
held in that case that the provision in 
Section 44 (3) (b) contemplated three 
contingencies under which the State 
Transport Authority can act to per- 
form the duties of the Regional Trans- 
port Authority, viz. (1) Where there is 
no such authority; (2) Where the State 
Transport Authority itself thinks fit 
to perform those duties in respect of 
any route common to two or more 
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regions; and (3) where the State Trans- 
port Authority is so required by the 
Regional Transport Authority to per- 
form those duties in respect of any 
such common route. We do not think 
that there was any sufficient reason 
for the learned Judges in the present . 
case to depart from the view which 
had been taken by an earlier Division 
Bench of that court. Moreover, neither 
grammar nor convenience compels the 
construction adopted by the learned 
Judges. The State Transport Authority 
is a superior Authority, and if for any 
reason no Regional Transport Autho- 
rity is functioning, one does not see 
why the duties and functions of the 
Regional Transport Authority should 
not be left to be performed by the 
State Transport Authority. The provi- 
sions in the Act with regard to the 
issue of permits and the like are made 
in the public interest and it will lead 
to great inconvenience if in the ab- 
sence of a Regional Transport Autho- 
rity the public should be entirely left 
to the mercy of the State Transport 
Authority whether it will exercise its 
discretion to perform the duties and 
functions of the Regional Transport 
Authority or not. In our opinion, the 
first contingency is the one when a Re- 
gional Transport Authority is not func- 
tioning. In that contingency, all the 
duties and functions of the Regional 
Transport Authority are expected to 
be carried out by the State Transport 
Authority. Then we have two more 
contingencies in which the State Trans- 
port Authority may take over the 
duties and functions of the Regional 
Transport Authority. Both these con- 
tingencies arise in a situation where! 
the duties of the Regional Transport 
Authority have to be performed in 
respect of any route common to two 
or more regions. These two contingen- 
cies are (2) if it thinks fit, or (3) if so 
required by the Regional Transport 
Authority, to perform those duties in 
respect of any route common to two 
or more regions. In other words, we 
have to read the words “to perform 
those duties ete.” once after the word 
“fit” and a second time after the words 
“Regional Transport Authority.” That 
will explain the importance of the 
conjunction “and” which is found in 
sub-cl. (b) after the words “such au- 
thority”. The first contingency brooks 


of no limitation while contingencies (2) 
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and (3) are limited in scope. Since 
these two types of contingencies — 
one unlimited and the other limited 
were combined into one place, the 
word ‘and’ has been used after the first 
contingency. The second contingency 
takes into account the authority of the 
state Transport Authority to take over 
the specific duties of Regional Trans- 
port Authority with regard to a com- 
mon route if it thinks fit. Since the 
State Transport Authority is for the 
whole State and has a wider jurisdic- 
tion than the separate regional autho- 
rities, it is only to be expected that 
the State Transport Authority may, in 
a fit case, take over the functions cf 
the Regional Transport Authority with 
regard to any route common to two or 
more regions. The third contingency 
is also a matter of convenience. A 
Regional Transport Authority, though 
clothed with the powers to issue per- 
mits with regard to a route common 
to two or more regions, may for seve- 
ral reasons think it appropriate that 
his function may be more convenient- 
ly performed by the State Transport 
Authority being a superior Authority 
with jurisdiction over the several re- 
gions and in such a case when a re- 
quest is made by the Regional Trans- 
port Authority. the State Transport 
Authority would be entitled to perform 
the duties of the Regional Transport 
Authority. In our opinion, the view 
which found favour with the learned 
Judges with regard to the construc- 
tion of clause (b) is erroneous, and 
the State Transport Authority is en- 
titled to perform the duties of the Re- 
gional Transport Authority (i) where 
there is no such authority; (ii) when 
the State Transport Authority thinks 
fit fit to perform the duties of 
the Regional Transport Authority in res- 
pect ofany route common to two or 
more regions or (iii) where the State 
Transport Authority is required by 
the Regional Transport Authority to 
perform those duties in respect of any 
route common to two or more regions. 

8. This power under clause (b), 
however, is subject to certain limita- 
tions. Sub-section (3) begins with the 
words “A State Transport Authority 
shall give effect to any directions issu- 
ed under Section 43. and subject to 
such directions and save as otherwise 
provided by or under this Act shall 
exercise and discharge throughout the 
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State the following powers and fune- 
tions, including those in sub-clause (b). 
It is clear, therefore, that the functions 
under sub-clause (b) could be dis- 
charged by the State Transport Au~- 
thority subject to directions given to 
it under Section 43 of the Act and save 
as Otherwise provided by or under the 
Act. In the present case it is urged that 
directions have been issued by the 
State Government under Section 48. 
We shall deal with this point in another 
place. The other limitation is that the 
State Transport Authority could per- 
form the duties of the Regional Trans~ 
port Authority under sub-clause (b) 
save as otherwise provided by or under 
this Act. It was contended that the 
Regional Transport Authority is a 
separate authority on which the duties 
referred to in clause (b) have been im- 
posed by other provisions in Chapter 
IV. and since the State Transport Au- 
thority is required to aet “save as 
otherwise provided by or under the 
Act” it would be dis-entitled to take 
over the functions under sub-clause 
(b). Such an interpretation would 
obviously lead to grave ineongruity. 
Sub-clause (b), as we have already 
seen, provides for the exercise of the 
powers of the Regional Transport Au- 
thority by the State Transport Autho- 
rity in certain contingencies. If the ex- 
pression “save as otherwise provided by 
or under the Act” is construed in a man- 
ner to negative the functions permitted 
to be performed under sub-clause (b). 
the very object with which sub-clause 
(b) has been enacted will be frustrated. 
We have, therefore. to construe the 
expression “save as otherwise provided 
by or under the Act” in a harmonious 
manner so that sub-clause (b) is not 
reduced to a nullity. In our opinion 
the expression “save as otherwise pro- 
vided by or under the Act” would in 
the context mean, “save as otherwise 
expressly barred by or under the Act.” 
Tf there is a provision which expressly 
debars the exercise of the power 
under sub-clause (b) in any ease then 
only the State Transport Authority 
will not be able to exercise the 
powers and discharge the functions 
given in sub-clause (b). Other- 
wise there would be no such bar. 
Tt is not shown to us that there is any 
express provision which bars the per- 
formance by the State Transport Au- 
thority of the duties referred to in 
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sub-clause (b) and. therefore, we are 
of the view that the State Transport 
Authority in this particular case would 
not be barred from performing the 
duties under sub-clause (b). 


9. That brings us to the second 
ground on which the respondent’s re- 
quest was granted. Section 44 (3) pro- 
vides that a State Transport Authority 
is required to give effect to any direc- 
tion issued under Section 43 and would 
be entitled to exercise and discharge 
the powers and functions in sub- 
clauses (a), (b), (c) and (d) subject to 
any such directions. Section 43 gives 
the State Government the power to 
control road transport and to that end 
is entitled from time to time by noti- 
fication in the Official Gazette to issue 
directions to the State Transport Au- 
thority in 4 specified cases. One of 
them is contained in clause (iv) of sub- 
section (1). The State Government is 
entitled to give direction to the State 
Transport Authority regarding any 
matter which may appear to the State 
Government necessary or expedient for 
giving effect to any agreement entered 
into with the Central Govt. or any other 
State Government or the Govt. of any 
other country relating to the regula- 
tion of motor transport generally. and 
in particular to its co-ordination with 
other means of transport and the con- 
veying of long distance goods traffic. 
It is not disputed before us that the 
State Government of Rajasthan has 
by notification dated December 14, 
1966 issued directions under Section 
43 (1) (iv) to the State Transport Au- 
thority to the effect that the Regional 
Transport Authority was to invite ap- 
plications for grant of permits on 
inter-State routes or to select applica- 
tions for the grant of permit. Now 
this direction is binding on the State 
Transport Authority and since it has 
to give effect to this direction, it can- 
not function contrary to this direction. 
It is obvious that the resolution passed 
by the State Transport Authority on 
January 27, 1969 by which it took over 
the functions of the Regional Trans- 
port Authority with regard to inter- 
State routes was contrary to this direc- 
tion and, therefore. to that extent was 
invalid. It is also not in dispute that 
the route with which we are concer- 
ned, is also an inter-State route and. 
therefore, in accordance with the 
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directions issued by the State Govern- 
ment it was the Regional Transport 
Authority alone which could have 
exercised the functions with regard to 
the grant of permits on inter-State 
routes and not the State Transport 
Authority. This positionis not contest- 
ed before us by the learned Solicitor 
General appearing on behalf of the 
appellants. His main complaint in the 
appeal before us was that the High 
Court had interpreted Section 44 (3) 
(b) in a manner which would have — 
created grave public inconvenience. 
That was the chief reason why the 
appellants felt compelled to come to 
this court. 


10. The final order passed by 
the High Court requiring the Regional 
Transport Authority to proceed in ac- 
cordance with law is correct. In the cir- 
cumstances of the case the appeal had 
to be dismissed with no order as to 
costs. That order has been already pass- 
ed on 20-7-1972. 

Appeal dismissed, 


AIR 1973 SUPREME COURT 2733 
(V 60 C 491) 
(From Calcutta: (1967) 66 ITR 179) 
K. 5. HEGDE AND A. N. GROVER. JJ. 
Commissioner of Income Tax, West 
Bengal-1, Calcutta, Appellant v. K. K 
Roy. Respondent. 

Civil Appeal No. 1731 of 1968. 
D/- 11-8-1971. 

Index Note: —— (A) Income Tax 
Act (1961), S. 45 — Capital receipts — 
Managing Director of Company — 
Termination on nationalisation — Com- 
pensation for loss of service — Is capi- 
tal receipt not liable to tax. AIR 1963 
SC 1343, Relied on. (Paras 2, 3) 
Cases Referred: Chronological Paras 
AIR 1963 SC 1343 = 48 ITR 237, 

Commr. of Inc. Tax, Bombay v. 
E. D. Sheppard 

The Judgment of the Court was 
delivered by 

HEGDE, J.. The question for 
consideration in this appeal by certi- 
ficate is 

“whether on the facts and in the 
circumstances of the case, the Tribu- 
nal was justified in holding that the 
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sum of Rs. 50,000/- grossed up to 
Rs. 1,00,301/- was a capital receipt and 
not revenue receipt in the hands of 
assessee.” 


2. The material facts of the 
case are as follows: 


The assessee, an individual, was serv- 
ing M/s Airways (India) Ltd. as a 
Manager in the year 1945. Two years 
thereafter he was appointed as the 
Managing Director of that company 
and he continued to hold that post till 
the termination of his services by the 
said company. His termination of the 
service became necessary as M/s Air- 
ways (India) Ltd., was acquired in 
pursuance of the policy of nationaliza- 
tion of Airways. Under those circum- 
stances the Board of Directors passed 
a resolution deciding to pay a sum of 
Rs. 50,000/- to the assessee as com- 
pensation for termination of his ser- 
vices. This amount was sought to be 
brought to tax by the Income-tax Offi- 
cer in the assessment year 1954-55 the 
relevant accounting year being the 
financial year 1953-54. The assessee 
contended that the sum was not liable 
to tax as the receipt in question was 
a capital receipt. That contention was 
rejected by the Income-tax Officer and 
the decision of the Income-tax Officer 
was upheld by the Appellate Assistant 
Commissioner. But on a further appeal 
being taken by the assessee to the 
Income-tax Appellate Tribunal, the 
Tribunal allowed contention of the as- 
sessee. It held that the receipt in ques- 
tion was a capital receipt. At the inst- 
ance of the Commissioner the question 
set out earlier was referred to the 
High Court of Caleutta for its opinion. 
The High Court answered that question 
in favour of the assessee. Thereafter 
this appeal has been brought by the 
Commissioner after obtaining a certi- 
ficate from the High Court. 


| 3. In our opinion, this appeal 
is wholly frivolous one and the Com- 
missioner was not justified in wasting 
public funds in filing such appeals. The 
point in issue here is covered by seve- 
ral decisions of this Court. It would 
suffice if we refer to the decision of 
this Court in Commissioner of Income- 
tax, Bombay City I v. E. D. Sheppard. 
48 ITR 237 = (AIR 1963 SC 1343). 
This court has been consistently hold- 
ing that the compensations of the type 
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with which we are concerned in this| 
appeal are capital receipts. 


In the result this appeal is dismissed 
with costs. 
Appeal dismissed. 


AIR 1973 SUPREME COURT 2734 
(V 60 C 492) 


(From Kerala: AIR 1973 Ker 36 (FB)) 
A. N. RAY. C. J, D. G. PALEKAR, 
Y. V. CHANDRACHUD, P. N. 
BHAGWATI AND V. R. 
KRISHNA IYER, JJ. 

Civil Appeals Nos. 1398, 1416 and 
1417 of 1972: State of Kerala and 
another, Appellants v. The Gwalior 
Rayon Silk Mig. (Wvg.) Co. Ltd. etc. 
Respondents. 

Writ Petns. Nos. 151, 152, 
153, 176 to 182, 186 to 189 and 198 of 
1971: M/s. Amalgamated Malabar Es- 
tate (P) Ltd. ete., Petitioners v. State of 
Kerala and another. Respondents. 

Writ Petns. Nos. 151, 152. 153, 
176 to 182. 186 to 189 and 198 of 1971 
and Civil Appeals Nos. 1398, 1416 and 
1417 of 1972, D/- 18-9-1973. 


Index Note: —- (A) Kerala Private 
Forests (Vesting and Assignment) Act 
1971 (26 of 1971). S. 1 — Act is pro- 
tected by Art. 31A (1) — Act purports 
to vest jenmam rights to forest lands 
in Government — Forest lands are 
‘estate’ within Art. 31A (2) of the Con- 
stitution. 


Brief Note: — (A) (Per Palekar J.): 
Forest lands in the State of Kerala 
which are still in their pristine form 
have obtained a peculiar character 
owing to their geography and climate 
and are capable of large agricultural 
population. This is borne out by the 
admitted fact that in extensive areas 
of these lands different varieties of 
plantations have grown up and year 
after year more and more plantations 
are coming up after clearing large 
areas of such lands. In the absence of 
exceptional circumstances, such as the 
cleared land being rocky or barren for 
other reasons, the forest lands are 
agricultural lands in the sense 
that they can prudently and pro- 
fitably be exploited for agricultural 
purposes. And this is exactly what the 
Kerala Private Forest (Vesting & As- 
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signment) Act avowedly purports to do. 
The forest lands are thus ‘estates’ 
within Art. 31A (2) of the Constitution. 
and asthey are held in jenmam rights, 
which are rights of hereditary propri- 
etorship they can be acquired under 
Art. 31A (1) (a), as necessary step to 
agrarian reform as contemplated by 
the Act. 


The objectives of increasing the 
agricultural production and promotion 
of welfare of the agricultural popula- 
tion are clearly elements of agrarian 
reform which the Act. as envisaged in 
Ss. 10. 11 thereof. predominantly con- 
templates. Merely because of the re- 
motest possibility of the lands being 
used for other purposes or for aug- 
menting the State revenue would not 
detract from the predominant purpose 
and aim of the Act which is the wel- 
fare and rehabilitation of the landless 
agricultural labourers in the State and 
stepping up agricultural production. 
The Act is thus covered by Art. 31A 
and is valid. 

The Courts are not concerned with 
the actual implementation of the 
schemes envisaged by the Act. What 
the courts are concerned with is the 
competence of the legislature to pass 
the impugned Act. If the law is con- 


stitutionally valid the Courts can hard- 


ly strike it down on the ground that 
in the long run the legislation instead 
of turning out a boon turns outto be 
acurse. AIR 1969 Ker 304, Approved; 
ATR 1960 SC 1080, AIR 1967 SC 661. 
AIR 1972 SC 2240 and AIR 1972 SC 
2301, Considered and applied. 

(Paras 15, 16, 17, 19, 20, 22) 


Per Krishna Iyer. J.:.— Any law 
providing for the acquisition by the 
State of an ‘estate’ is saved by Arti- 
cle 31A subject to certain conditions, 
violation of Arts. 14, 19 and 31 not- 
withstanding. Sub-article (2) explains 
the concept of ‘estate’ and includes 
therein janmam rights. Although Art. 
31A is worded widely enough to rope 
in acquisition of any estate by the 
State regardless of purpose, the 
Supreme Court has cut back on this 
amplitude by limiting entitlement to 
constitutional protection to agrarian 
reform legislation only. 


The concept of agrarian reform is 
a complex and dynamic one promot- 
ing wider interests than conventional 
reorganisation of the land system or 
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distribution of land. It is intended to 
realise the social function of the land 
and includes creation of economic 
units of rural production, establish- 
ment of adequate credit system, imple- 
mentation of modern production tech- 
niques, increasing agricultural produe- 
tion, construction of irrigation systems 
and adequate drainage and help solve 
social problems that are found in rela- 
tion to the life of the agricultural com- 
munity. 

Agrarian reform is thus more bu- 
manist than mere land reform and, 
scientifically viewed, covers not mere- 
ly abolition of intermediary tenures, 
zamindaris and the like but restructur- 
ing of village life itself taking in its 
broad embrace the socio-economic rę- 
generation of the rural population. 


Considered in this light it is not 
possible to hold that Section 10 has no 
nexus with agrarian settlement. Of 
course, the programme held out in the 
provision, if not implemented within 
a reasonable time or otherwise per- 
verted to non-agrarian purposes, may 
give rise to judicial scepticism about 
the Government’s bona fides and in- 
duce consequent remedial action. 


Once it is found that the legisla- 
tive area is barricaded by Art. 31A, 
it cannot be breached by Arts. 14, 19 
and 31 and judicial break-in is consti- 
tutionally interdicted. But, at the same 
time, it must be remembered Art. 31A 
is no charter of legislative freedom to 
refuse compensation altogether in 
every case. The Court may not strike 
down a statute for non-payment of 
compensation but the legislature is 
expected, except in exceptional socio- 
historical setting, to provide just pay- 
ment for the deprived persons. To ex- 
clude judicial review is not to black 
out the beneficent provisions of Arti- 
cles 14. 19 and 31. May be the pre- 
sent legislation dealing with extensive 
antiquated janmam rights _ relates 
to the exceptional category. 

(Paras 27, 30. 31, 33, 34. 36, 37) 


Cases Keferred: Chronological Paras 
AIR 1972 SC 2240 = (1972) 2 SCC 
133, Balmadies Plantations Ltd. 
v. State of Tamil Nadu 17, 33 
ATR 1972 SC 2301 = (1972) 2 SCC 
218, Kannan Devan Hills Pro- 
duce Co. Lid. v. State of 
Kerala 19, 33, 36 
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AIR 1971 SC 161 = (1971) 2 SCR 
790, Khajamian Wakf Estates v. 
State of Madras 37 
ATR 1969 Ker 304 = 1969 Ker LT 

` 320, Venugopala Varma Rajah 
v. Controller of Estate Duty, 
Kerala 411 

ATR 1967 SC 661 = (1967) 1 SCR 
362, State of U. P. v. Raja Anand 
Brahma Shah 16, 33 

ATR 1965 SC 632 = (1965) 1 SCR 
82, R Singh v. State of 
Pun jab 32 

AIR 1960 SC 1080 = (1960) 3 SCR 
887, Kavalappara Kottarathil 
Kochuni v. State of Madras 16, 27 

AIR 1959 SC 459 = (1959) Supp 
(1) SCR 489, Sri Ram Ram 
Narain Medhi v. State of Bom- 


bay 

ATR 1953 SC 375 = 1954 SCR 1, 
Gajapati Narayan Deo v. State 
of Orissa 35 


The Judgments of the Court were 
delivered by 

PALEKAR. J.:— (For himself and 
en behalf of A. N. Ray, C. J. and Y. V. 
Chandrachud, J.). All the above cases 
involve a challenge to The Kerala Pri- 
vate Forests (Vesting and Assignment) 
Act 26 of 1971 (hereinafter called the 
Act) on the ground that the Act asa 
whole was violative of Articles 14, 19 
(1) (£) (g) and 31 of the Constitution. 


2. The lands involved are pri- 
vate forest lands situated in the for- 
mer Malabar District which, after the 
States Reorganisation Act, 1956, stood 
transferred from the old State of 
Madras to the new State of Kerala. As 
a result of the Act referred to above. 
these forest lands vest in the State, al- 
legedly, as a measure of agrarian re- 
form. 

3. The Writ Petitions are filed 
in this court under Article 32 of the 
Constitution by several owners and/or 
lessees of large tracts of forest lands. 
The Civil Appeals are filed by the 
State of Kerala from the judgment and 
order ofaFull Bench of the Kerala 
High Court (Reported in AIR 1973 
Kerala 36) in petitions filed in that 
court. challenging the Act. The High 
Court held that the provisions of the 
Act are not protected by Article 31A 
of the Constitution and accordingly 
declared the Act as unconstitutional 
and void. Thus in all the proceedings 
now before us, which were argued to- 
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gether, the question involved is the 
validity of the Act. That will depend 
entirely on the question whether the 
Act is protected by Article 31A (1) of 
the Constitution. 


4. The conclusion of the High 
Court was expressed in the following 
words: 


“Having regard to our conclusions 
that forest lands in the State of Kerala, 
cannot generally be regarded as 
agricultural lands and, therefore. can- 
not be the subject of agrarian reform, 
and that the scheme of agrarian re- 
form envisaged by the impugned Act 
is not real or genuine but only illu- 
sory, we are of the opinion that the 
provisions of the Act are not protected 
by Article 31A of the Constitution. We 
therefore declare the Kerala Private 
Forests (Vesting and Assignment) Act 
26 of 1971 unconstitutional and void.” 
It is contended on behalf of the State 
of Kerala that in order to get the pro- 
tection of Article 31A (1) (a) of the 
Constitution the law must fulfil two 
conditions — (1) that it must relate 
to an estate as defined in Article 31A 
(2) (a) and (2) that the law must be 
one of agrarian reform. What is in- 
cluded in the expression “estate” is 
specified in sub-clauses (i), (ii) and 
(iii) of clause (2) of Article 31A and, 
since the sub-clauses are disjunctive, 
it will be enough for the State to show 
that the law relates to land covered by 
an “estate” falling in at least one of 
the sub-clauses. It was submitted that 
the private forests in Malabar are held 
in j anmam right and hence they are 
an ‘estate’ within the meaning of sub- 
clause (i). If the State further shows. 
he contended, that the law envisages 
a measure of agrarian reform it was 
not necessary for the State to establish 
additionally that forest lands are simi- 
lar to lands described in sub-clause 
(iii), that is to say, lands held or let 
for purposes of agriculture or for pur- 
poses ancillary thereto. In short, in 
the submission on behalf of the State, 
the forest lands with which we are 
concerned are an ‘estate’ within the 
meaning of Article 31A (2) (a) (i) of 
the Constitution and since Section 10 
of the impugned Act, inter alia. em- 
bodies a scheme of agrarian reform, 
the Act is valid. 


5. This will be the proper place 
to refer to the provisions of the Act. 
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The Act is described as one to provide 
for the vesting in the Government of 
private forests in the State of Kerala 
and for the assignment thereof to agri- 
culturists and agricultural labourers 
for cultivation. The preamble is as fol- 
lows: 

“WHEREAS the private forests in 
the State of Kerala are agricultural 
lands; 

AND WHEREAS Government con- 
sider that such agricultural lands 
should be so utilised as to increase the 
agricultural production in the State 
and to promote the welfare of the 
agricultural population in the State; 


AND WHEREAS Government also 
consider that to give effect to the 
above objectives it is necessary that 
the private forests should vest in the 
Government; 


Be it enacted etc.” 


6. By Section 1 the Act is made 
to extend to the whole of the State of 
Kerala and is deemed to have come 
into force on the 10th day of May, 
1971. Section 2 gives some definitions. 
We are not concerned with all of them. 
Clause (c) defines an owner as follows: 

Ye) “owner”, in relation to a pri- 
vate forest, includes a mortgagee. les- 
see or other person having right to 
possession and enjoyment of the pri- 
vate forest.” 

Clause (f} defines “private 
Private forest means. —- 


(1) in relation to the Malabar dis- 
trict referred: to in sub-section (2) of 
Section 5 of the States Reorganisa- 
tion Act, 1956 (Central Act 37 of 
1956), — 


(i) any land to which the Madras 
Preservation of Private Forests Act, 
1949 (Madras Act XXVII of 1949), ap- 
plied immediately before the appointed 
day excluding — 


(A) lands which are gardens or 
nilams as defined in the Kerala Land 
Reforms Act, 1963 (1 of 1964): 


(B) lands which are used princi- 
pally for the cultivation of tea, coffee. 
cocoa, rubber, cardamom or cinnamon 
and lands used for any purpose ancil- 
lary to the cultivation of such crops 
or for the preparation of the same for 
the market 

(C) lands which are principally 
cultivated with cashew or other fruit- 
bearing trees or are principally culti- 
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forest”. 


vated with other agricultural 
crop; and 

(D) sites of buildings and lands 
appurtenant to, and necessary for the 
convenient enjoyment or use of, such 
buildings; 

(ii) any forest not owned by the 
Government, to which the Madras 
Preservation of Private Forests Act. 
1949. did not apply, including waste 
lands which are enclaves within wood- 
ed areas; 

(2) in relation to the remaining 
areas in the State of Kerala, any forest 
not owned by the Government, includ- 


any 


ing waste lands which are enclaves 
within wooded areas.” 
Section 3 is important. “Private 


forests to vest in Government — (1) 
Notwithstanding anything contained in 
any other law for the time being in 
force, or in any contract or other docu- 
ment, but subject to the provisions of 
sub-secticns (2) and (3). with effect on 
and from the appointed day, the owner- 
ship and possession of all private 
forests in the State of Kerala shall, 
by virtue of this Act, stand transferred 
to and vested in the Government free 
from all encumbrances, and the right, 
title and interest of the owner or anv 
other person in any private forest 
shall stand extinguished.” The appoin- 
ted day means the 10th day of May 
1971. Sub-sections (2) to (4) of Sec- 
tion 3 are not relevant for our present 
enquiry. Since some time lag between 
vesting and distribution under S5. 10 
was inevitable, Section 4 provided ac 
follows: 

“4, Private forests to be deemed 
to be reserved forests — 


All private forests vested in the 
Government under sub-section (1} of 
section 3 shall. so long as they remain 
vested in the Government, be deemed 
to be reserved forests constituted 
under the- Kerala Forest Act, 1961 (4 
of 1962) and the provisions of that Act 
shall, so far as may be, apply to such 
private forests.” 

Section 5 provides for eviction of 
persons in unauthorised occupation and 
Section 6 for the demarcation of boun- 
daries of the private forests. 


section 7 provides for the consti- 
tution of Tribunals, their powers and 
functions. Sub-clause (2) of that sec- 
tion provides that “the Tribunal shall 
consist of a single person who is, or 
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has been, or is qualified to be appoin- 
ted as, a District Judge.” 


Section 8 provides that ‘Where 
any dispute arises as to whether — 


(a) any land is a private forest 
or not; or 

(b) any private forest or portion 
thereof has been vested in the Gov- 
ernment or not, the person who claims 
that the land is not a private forest or 
that the private forest has not vested 
in the Government, may apply to the 
Tribunal for decision of the dispute. 
Sub-section (3) provides that “If the 
Tribunal decides that any land is not 
a private forest or that a private 
forest or portion thereof has not vested 
in the Government, the custodian shall, 
as soon as may he, restore possession 
of such land or private forest or por- 
tion, as the case may be, to the person 
in possession thereof immediately be- 
fore the appointed day.” 

Section 9 provides that “No com- 
pensation shall be payable for the 
vesting in the Government of any pri- 
vate forest or for the extinguishment 
of the right, title and interest of the 
owner or any other person in any pri- 
vate forest under sub-section (1) of 
section 3.” 

7. Having thus provided for 
acquisition of private forest lands with- 
out the necessity to pay compensation 
the Act now proceeds to provide fora 
scheme of agrarion reform. 


Section 10 Assignment of Private 
forests. — (1) The Government shall 
after reserving such extent of the pri- 
vate forests vested in the Government 
under sub-section (1) of Section 3 or 
of the lands comprised in such private 
forests as may be necessary for pur- 
poses directed towards the promotion 
of agriculture or’ the welfare cf the 
agricultural population or for purposes 
ancillary thereto. assign on registry or 
lease to — 

(a) agriculturists: 

(b) agricultural labourers; 


(c) Members of Scheduled Castes 
and Scheduled Tribes who are willing 
to take up agriculture as means af 
their livelihood; 

(d) unemployed young persons 
belonging to families of agriculturists 
and agricultural labourers, who have 
no sufficient means of livelihood and 
who are willing to take up agriculture 
as means of their livelihood; 


A.I. R. 


(e) labourers belonging to families 
of agriculturists and agricultural 
labourers, whose principal means of 
livelihood before the appointed day 
was the income they obtained as wages 
for work in connection with or relate 
to private forests and who are willing 
to take up agriculture as means of 
their livelihood, 
the remaining private forests or the 
lands comprised in the private forests 
on such terms and subject to such 
conditions and restrictions as may be 
prescribed ” 

“(2) The Government may, by 
notification in the Gazette, delegate 
their power under sub-section (1) to 
any officer of the Government or any 
class of officers of Government, sub- 
ject to such restrictions and control as 
may be specified in the notification.” 


“(3) The extent of private forests 
or lands comprised in private forests 
which may be assigned to each ef the 
categories of persons specified in sub- 
section (1) and the order of preference 
in which assignment may be made 
shall be such as may be prescribed.” 


Section 11 is important. It reads: 
“Assignment to be made within two 
years. — Assignment of the private 
forests or the lands comprised therein 
under Section 10 shall, as far as may 
be, be completed within two years 
from the date of publication of this 
Act in the Gazette.” 


Section 12 deals with the powers 
of the Tribunals and the custodian and 
Section 13 bars the jurisdiction of civil 
courts. 

Section 15 reads: “Constitution of 
Agriculturists Welfare Fund. — (1) A 
fund called the Agriculturists Welfare 
Fund shall be constituted by the Gov- 
ernment to be utilised for the settle- 
ment and welfare of persons to whom 
private forests or lands comprised in 
private forests have been assigned 
under Section 10 and shall be admi- 
nistered in such manner as may be 
prescribed.” 

(2) The Fund referred to in sub- 
section (1) shall consist of grants or 
loans by or from the Government and 
monies received by the Government 
by the sale of trees standing in such 
portion of the private forests as are 
or may be assigned under Section 10.” 

Section 17 provides for the rule- 
making power of the Government. 
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By the repealing Section 18 seve- 
ral Acts have been repealed including 
the Kerala Private Forests (Vesting 
and Assignment) Ordinance, 1971 which 
had been promulgated prior to this 
Act. 


8. In short the Act purports to 
acauire forest lands without payment 
of compensation for implementing a 
scheme of agrarian reform by assign- 
ing lands on registry or by way of 
lease to the poorer sections of the 
rural agricultural population. This is 
done after reserving portions of the 
forests as may be necessary for pur- 
poses “directed towards the promotion 
of agriculture or the welfare of the 
agricultural population or for purposes 
ancillary thereto.” This scheme of 
agrarian reform is intended to be com- 
pleted within two years. 


9. Mr. Chagla, who addressed 
us the principal argument in this case 
on behalf of the owners, contended 
that private forests could not be con- 
verted into agricultural lands by a mere 
legislative fiat contained in the Pream- 
ble of the Act, because forest lands 
are lands in which forests grow 
spontaneously and naturally without 
human. effort or skill and are quite 
distinct from agricultural lands which, 
however defined, must contain the ele- 
ment of tilling the soil for sowing and 
planting. He pointed out that in sub- 
clause (iii) of Article 31A (2) (a) a 
forest land may be regarded as an 
agricultural land only when that land 
is held or let for purposes of agricul- 
ture or for purposes ancillary thereto 
in which case a forest land may be 
included in the definition of the word 
‘estate’. It was not shown 
areas of private forests which are now 
in the possession of the owners and 
the lessees thereof were held or let for 
purposes of agriculture and hence 
they cannot be regarded aS an ‘estate’ 
within the definition. That alone ac- 
cording to Mr. Chagla deprived the 
Act of the protection under Art. 31A 
(1). Secondly, assuming that forest 
lands are ‘estate’ within the definition. 
he further contended that their acqui- 
sition was not for implementing any 
scheme of agrarian reform but for a 
collateral purpose, namely, to increase 
the revenues of the State by exploit- 
ing the forest wealth of the lands by 
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selling valuable naturally 


stowing in them. 


10. Since the Preamble to the 
impugned. Act affirms that private 
forests in the State of Kerala are 
tagricultural lands’ and there is no de- 
finition of what is meant by ‘agricul- 
tural lands’ in the Act itself, we shall 
have to consider in what sense the ex- 
pression ‘agricultural lands’ has been 
used in the Act. It is conceded by the 
learned Advocate General for the 
State of Kerala that a mere recital in 
the Preamble, although admissible, will 
not be conclusive of the facts. But he 
submits that courts should show de- 
cent respect to such an affirmation of 
fact because the legislature of a State 
is presumed to know the character of 
the lands situated in the State, the 
tenure under which they are held, the 
use and abuse to which they are put 
and the manner in which such natural 
resources of the State are best utilized 
for the benefit of the community. He 
submits that this affirmation in the 
Preamble is not irresponsibly made 
and that the expression ‘agricultural 
lands’ has been used in a special sense 
having regard to the uses to which 
these forest lands have been put over 
generations. In his submission forest 
lands in Kerala are agricultural lands 
in the sense that they are capable of 
being used for raising food crops, cash 
crops, plants or trees and other pur- 
poses of husbandry 


11. The statement of objects 
and reasons in the Act contains the 
following: = 


“There are vast extents of private 
forests in the State particularly in the 
Malabar area where such forests are 
owned by -.Jenmies. These private 
forests are agricultural lands. In the 
Judgment reported in 1969 Ker LT 
320 = (AIR 1969 Ker 304) (V. Venu- 
gopala Varma Rajah v. Controller of 
Estate Duty, Kerala) a division bench 
of the High Court has held that in the 
absence of exceptional circumstances 
such as the land being entirely rocky 
and barren for other reasons, ail 
forests lands in the State are agricul- 
tural lands in the sense that they can 
be prudently and profitably exploited 
for agricultural purposes.” 

12. Reference may also be 
made in this connection to some of the 
passages in the affidavit filed by Shri 
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K. Viswanathan Nair, Joint Secretary 
to Government of Kerala, Law Depart- 
ment, in this connection. In para 4 of 
his affidavit he says “Approximately 
28 per cent of the total land area in 
the Kerala State constitutes forest 
lands. Generally forest lands compris- 
ed in the erstwhile native States of 
Travancore and Cochin area are own- 
ed by Government, whereas that of 
the erstwhile Malabar District of 
Madras Presidency belonged partly to 
private individuals and partly to the 
State Government. It was estimated 
that the total extent of private forests 
in Malabar area would come to about 
1,200 sq. miles, ie. about 7.5 lakh 
QCYES sicscsudees As per the Survey con- 
ducted by the Madras Government in 
the year 1945, private forest lands in 
Malabar area, the extent of which was 
found to be 1,200 sa. miles then, þe- 
longed to 116 private individuals, the 
extent owned by them varying from 
100 acres to 1,00,000 acres.” Then he 
proceeds to say, “the forest lands in 
Kerala are agricultural lands and can 
be put to cultivation of various food 
and cash crops. Cultivation of forest 
lands will increase the agricultural 
production in the State and will also 
provide means of livelihood to land- 
less agricultural labourers. The Gov- 
ernment considered such lands should 
be distributed to those persons for pur- 
poses of agriculture andthatto ensure 
effective and proper distribution of 
such lands, the private forests should 
be vested in the Government.” 

Then at para 19 he states as follows: 


“It is also pertinent to place be- 
fore this Hon’ble Court the fact that 
in large tracts of areas which had been 
already clear-felied by the owners of 
the private forests or their contractors, 
food-crops like coffee, cocoanut, pep- 
per, ete., have been raised converting 
them into such food crop plartations. 
Even planting teak and other planta- 
tion crops is agricultural operation and 
the lands on which these are planted 
are agricultural lands. After assign- 
ment of private forests from ihe 
jenmies or after trespassing into the 
private forests, large numbers of set- 
tlers of the poor classes have clear- 
felled the forests including dense forest 
areas and have cultivated food crops 
therein. Plantations like tea, coffee, 
rubber, teak and cardamom have been 
raised in the private forests by the 


rich planters. In other places after 
clear-felling the forests, cocoanut, 
areca, tapioca and other cultivations 


have been raised, the yield of which 
is found to be considerably high when 
compared to the other areas of the 
State. Similarly, coffee, pepper and 
rubber plantations have been success- 
ful in the forest lands in Wynad 
(Malabar District).” 


13. A fact to which attention 
must be drawn is that that whereas a 
large proportion of the forests in the 
former Travancore Cochin State be- 
longed to the Government and only a 
small proportion to private owners or 
jenmies, the position in the Malabar 
District was just the opposite. Forest 
Lands in that District belonged pre- 
dominantly to private owners or jen- 
mies. Many of these private owners 
were heads of Hindu Religious Wn- 
dowments. A committee known as the 
Kutti Krishna Menon Committee had 
been appointed for recommending the 
unification of laws relating to Hindu 
Religious Endowments in the Madras 
State and that Committee, in one place 
of its report, suggested — and this is 
referred to in the affidavit — as 
follows: 


“74. We would suggest that the 
large areas of virgin forest lands avail- 
able within some of the Devaswoms 
may be utilized for plantation of co- 
coanut. arecanut, pepper, cashew, rub- 
ber, ete.” 

The Malabar Tenancy Act, 1929 
as amended in 1951, contained the fol- 
lowing provision: 

“52. (1) The State Government cr 
such officer as they may authorise in 
this behalf may by order require the 
landlord of any waste or forest jand 
to lease it for agricultural purposes to 
such person for such term subject to 
such conditions and within such times 
as may be specified in the order.” 


By reason of the increasing povu- 
lation of the area and consequent pres- 
sure on land there was widespread 
squatting by agriculturists in forest 
areas where trees were cut and large 
blocks were brought under the plough. 
The former State of Travancore and 
Cochin bowed to the inevitable by re- 
gularising the occupation by unautho- 
rised settlers and issued orders for 
settling agriculturists on land in the 
forests which could be put to agricul- 
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tural use. In this connection the affida- 
vit says: 

“Forest lands in the Travancore- 
Cochin area of the State. which are 
Government Reserve Forests nave 


been widely used since long past for 
agriculture and purposes ancillary 
thereto by persons to whom “hese 


lands were assigned by the State and 
by large numbers of encroachers. Use 
of these lands for agricultural purposes 
on a large scale has been adverted ‘to, 
in the Report of the ‘Sub-Committee 
on the eviction of encroachers from 
the forest lands in the State of Kerala’ 
to which also this respondent craves 
leave to refer in detail at the hearing. 
The Government is currently distribu- 


ting 3 lakh acres of forest lands for 
settlement of agriculturists.” 
14, Reference was also made 


to the report of the Special Officer Shri 
K. Anantan Pillai who was asked 
to prepare a list of arable lands in the 
reserve forests of the former Travan- 
core and Cochin suitable for cultivation. 
That report was made in 1969. The ex- 
tracts from his report are given inthe 
affidavit and they show to what extent 
lands in the Govt. reserve forests were 
made available to hungry agriculturists 
for food production. The officer says 
“Now that the position of food supplies 
is far more serious and the scope for 
finding employment for a verv large 
number of people is getting more and 
more limited, one of the possible alter- 
nate solutions will be to take a 
fairly big slice of cultivable land 
from the Government forests for 
assignment to these people. with 
this object in view, I have ins- 
pected these lands in all these divisions 
and I have prepared a list of areas zon- 
sidered suitable for. eultivation, details 
of which are furnished.” After furni- 
shing the details the Officer says: "The 
present attempt is to find out suitable 
cultivable lands in the reserve area and 
to give the land on a systematic basis. 
With this view in mind I have tried to 
find out suitable areas preferably in 
targe blocks. This will help the forma- 
tion of fairly large sized colonies or 
villages so that the allottees can have 
a social life and in course of time all 
the facilities for communal living can 
be provided to them. If a large block 
is taken, normally because of the 
nature of land in our State a few steep 


wad. 
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hills carnot be excluded. The colony 
can be formed on the base of these 
hills in fairly elevated places and it 
can be so arranged that the individual 
families will have their residences at 
convenient places (within two or three 
miles) in relation to the area he is 
given for cultivation. Some of the 
blocks I have pointed out are fairly 
large areas where even small townships 
ean be formed. This will aid the for- 
mation ofco-perative societies to help 
the allottees in both their cultivation 
and in constructing suitable building 
for them.” This shows how the Special 
Officer felt the need of settling chunks 
of the agricultural population in blocks 
of reserve forests and envisaged the 
formation of large blocks in the forest 
area so that in the neighbourhood and 
on the slopes of the hills villages and 
even small townships could be built. 
The Officer was chiefly concerned 
with the reserve forests in the Kerala 
State. But in his report he also refer- 
red to the private forests in the Mala- 
bar District. In that connection he says 
"Apart from this I understand that 
extensive areas of private forests are 
available in the Malabar Districts. 
They can also be acquired and dis- 
tributed.” 

15. It must be remembered 
that what is stated generally about the 
nature of the reserve forest lands in 
the old State of Travancore Cochin 
applies equally to the private for2st 
lands of Malabar District because all 
these forests are contiguous and form 
one long belt of a mountainous 
terrain — now forming part of the 


State of Kerala. It will be thus 
seen that all forest lands, whe- 
ther reserve or private, have been 


applied for generations for the settle- 
ment of agriculturists whether such 
settlements were __atthorised -or- un- 
authorised. Vast areas in the forests 
were clear-felled, as the expression 
goes, for bringing patches and blocks 
of lands under agriculture. Several 
types of produce were obtained by 
agriculture anda large population 
lives on the same. Plantations of cofiee, 
tea, rubber, cardamom and the like 
were grown on an extensive scale in 
these forests. In recent years Indus- 
trialists have taken leases of vast areas 
of these forests from their owners “and 
a fraction of the same has been brought 
under cultivation by planting eucaly- 
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ptus and other types of trees useful 
for paper and other industries. Large 
areas in these forests seem to be aven 
now in their pristine form but are 
capable of being utilized by absorbing 
a large proportion of the population 
by settling them on the land. These 
forests, therefore, have attained a 
peculiar character owing to their 
geography and climate and the evi- 
dence available to us shows that vast 
areas of these forests are still capable 
of supporting a large agricultural 
population. The several authoritative 
reports to which reference was made 
in the affidavit were made available 
to us and the extracts therefrom were 
read out at the time of the argument. 
They seem to support what a bench 
of the Kerala High Court said in 1969 
Ker LT 320 = (AIR 1969 Ker 304) in 
para 6 of the judgment. “It is well- 
known that the extensive areas of dif- 
ferent varieties of plantations that we 
have got in this State were once forest 
lands; and it is also equally wall- 
known that year after year large areas 
of forest lands in this State are being 
cleared and converted into valuable 
plantations. In the absence of excep- 
tional circumstances such as the land 
being entirely rocky or barren for 
other reasons, all forest lands in this 
State are agricultural lands in the 
sense that they can be prudently and 
profitably exploited for agricultural 
purposes.” This judicial opinion as we 
have already seen has been referred to 
in the Statement of Objects and Rea- 
sons of the Act. It is, therefore, mani- 
fest that when the legislature stated 
in the Preamble that the private forests 
are agricultural land, they mereiy 
wanted to convey that they are lands 
which by and large could be prudently 
and profitably exploited for agricul- 
tural purposes. 

16. Having appreciated the true 
nature and character of these private 
forests we have to see whether they 
can be regarded as ‘estate’ within the 
contemplation of Article 31A (2) of the 
Constitution. That Article is as follows: 

“314.2 (a) the expression “estaie” 
shall. in relation to any local area. have 
the same meaning as that expression or 
its local equivalent has in the existing 
law relating to land tenures in force in 
that area’ and shall also include 

(G0) any jagir, inam or muafi or 
other similar grant and in the States 


— 
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of Madras and Kerala, janmam 
right; 

(ii) any land held under ryotwari 
settlement; 


(ili) any land held or let for 
purposes of agriculture or for purposes 
ancillary thereto, including waste land, 
forest land. land for pasture or sites of 
buildings and other structures occu- 
pied by cultivators of land. agricultu- 
ral labourers and village artisans; 


(b) The expression “rights,” in 
relation to an estate, shall include any 
rights vesting in a proprietor, sub-pro- 
prietor, under-proprietor, tenure-hol- 
der (raiyat, under-raiyat) or other 
intermediary and any rights or privi- 
leges in respect of land revenue.” 


any 


The definition of ‘estate’ is an 
inclusive definition. In sub-clauses 
(i), (ii) and (iii) certain categories of 
rights and lands are included in the 
definition of the word ‘estate.’ It is the 
contention on behalf of the Kerala 
State that these forest lands which are 
held in janmam right fall squarely 
under sub-clause (i), Since janmam 
right to these lands is in an ‘estate’ it 
could be acquired by the State under 
Article 31-A (1) (a). There is force 
in this contention. Janmam rights in 
the States of Madras and Kerala are, 
as explained by Subba Rao, J. in Kava- 
lappara Kottarathil Kochuni v. The 
State of Madras, (1960) 3 SCR 887 = 
(AIR 1960 SC 1080) rights of hereditary 
proprietorship in land. These rights, 
like the rights created by grant of 
jagir or inam relating to land, which 
included agricultural lands or waste 
lands or forests and hills (See: State of 
U. P. v. Raja Anand Brahma Shah), 
(1967) 1 SCR 362 = (AIR 1967 SC 661) 
are brought within the definition of the 
word ‘estate,’ and are, therefore, liable 
to be acquired by the State under 
Article 31-A (1) (a). 


17. It is not disputed that all 
the private forests with which we are 
now concerned are held in Janmam 
right. Janmam rights being an 
‘estate’ are liable to be acquired by the 
State under Article 31-A (1) (a) as a 
necessary step to the implementation 
of agrarian reform. Section 3 of the 
impugned Act vests the ownership and 
possession of all private forests in the 
State. Therefore they would attract 
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the protection of Article 31-A (1). H 
would not be, in such a case, necessary 
he further examine ifthe lands so vest- 
ied in the Government are agricultural 
Jands falling within Sub-clause (iii). 
This is explained in some detail by 
this court in (1972) 2 SCC 133 = 
(AIR 1972 SC 2240) Balmadies Plan- 
itations Ltd. v. State of Tamil Nadu in 
‘para 15 at page 147. 


18. Indeed this does not mean 
that the State is absolved from show- 
ing that the acquisition is for the pur- 
pose of agrarian reform. In fact in 
Balmadies case, referred to above, the 
acquisition of forests owned by jen- 
mies was set aside on the sole ground 
that the impugned law on the material 
on record did not indicate that the 
transfer of forests from the jenmies to 
the Government was linked in any 
way with a scheme of agrarian reform 
or betterment of village economy. 


19. What then is the scheme of 
agrarian reform envisaged in the im- 
pugned Act? The title of the Act shows 
that it is an Act to provide for the 
vesting in the Government of private 
forests for the assigment thereof to 
agriculturists and agricultural labour- 
ers for cultivation. The Preamble 
shows that such private forests which 
the legislature thought to be agricul- 
tural lands in the sense, already ex- 
plained. should be so utilised as to in- 
crease their agricultural production in 
the State and to promote the welfare 
of the agricultural population in the 
State. It is further stated in the 
Preamble that in order to give effect 
to the above objects it was necessary 
that the private forests should vest in 
the Govt. The objectives of increasing 
the agricultural production and the pro- 
motion of the welfare of the agricul- 
tural population are clearly a predo- 
minant element in agrarian reform. 
How these objectives are to be imple- 
mented are generally stated in Sections 
10 and 11. All the private forests, after 
certain reservations, are to be assigned 
to agriculturists or agricultural 
labourers and to the poorer classes of 
the rural population desiring bona fide 
to take up agriculture as a means of 
their livelihood. The reservation in 
respect of certain portions of the 
forests is also made in the interest of 
the agricultural population because the 
section says that the reservations will 
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be such as may be necessary for pur- 
poses directed towards the promotion 
of agriculture or welfare of the agri- 
cultural population or for purposes 
ancillary thereto. Section 11 further 
provides that after making the neces- 
sary reservations the scheme for the 
assignment of the private forests to 
the various beneficiaries described in 
section 10 shall as far as may be, he 
completed within two years from the 
date of the publication of the Act. The 
conditions and restrictions under which 
the assignments are to take place have 
to be prescribed by rules. We unger- 
stand that in view of the stay granted 
by the courts, the rules have not been 
framed. But it is clear that the rules 
will have to be framed forthwith b2- 
cause of the urgency of the matter as 
seen in Section 11 and these rules will 
undoubtedly unfold the details of the 
scheme generally envisaged in Section 
10. It would not be necessary to em- 
phasize that the rules will have to be 
consistent with the purposes of the 
Act. In Statutes of this nature, provi- 
sion can.only be generally made to in- 
dicate the broad details of the scheme 
for agrarian reform and that is what 
is done in the Act. In Balmadies case 
referred to above no such scheme had 
been envisaged. But in another case 
namely the Kannan Devan Hills 
Produce v. State of Kerala, (1972) 
2 SCC 218 = (AIR 1972 SC 2301) the 
Statute viz. The Kannan Devan Hills 
(Resumption of Lands) Act 5 of 1971 
disclosed a scheme in Section 9 which 
is very similar to our own Section 10 
of the impugned Act. Section 9 of that 
Act was as follows: 

"9, Assignment of lands. — (1) 
The Government shall, after reserving 
such extent of the lands, the posses- 
sion of which has vested in the Gov- 
ernment under sub-clause (1) of Sec- 
TION. osarete: , aS may be necessary 
for purposes directed towards the pro- 
motion of agriculture or the welfare © 
of the agricultural population to be 
settled on such lands, assign on regis- 
try the remaining lands to agricul- 
turists and agricultural labourers in 
such manner, on such terms and sub- 
ject to such conditions and restrictions, 
as may be prescribed.” 

That scheme as envisaged in this sec- 
tion was upheld by this court as a 
scheme for agrarian reform and we doi 
not see any good reason why we should} 
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take a different view with regard to 
the scheme envisaged in Section 10 of 
the impugned Act. 


20. The High Court thought 
that the scheme was not real or ge- 
nuine but illusory and has given some 
reasons in para 12 of the judgment 
why it took that view. The reasons 
given do not stand scrutiny. One rea- 
son was that whereas in the Kannan 
Devan Hills (Resumption of Lands) 
Act, 1971 Section 9 provided for only 
assignment on registry of the lands, in 
Section 10 of the impugned Act the 
forest lands are intended to be assign- 
ed both on registry and by way of 
lease. Exception is taken to assign- 
ments by way of lease on the ground 
that the lessee does not get any fixity 
of tenure Rules are to be still fram- 
ed and it would be too early now to 
say what conditions and restrictions 
will be imposed, in the leases. More- 
over, assuming that there is no fixity 
of tenure, that would not mean that 
leases in favour of agriculturists or 
agricultural labourers are not part of 
agrarian reform. The point is that 
forest lands, overgrown by shrubs and 
jungle growth, will have to be cleared 
in the first instance before the land 
is made cultivable: and after the land 
is made cultivable agricultural produce 
will be grown there by some lessee or 
the other. Assuming any particular 
lessee’s tenure is not fixed, that would 
not mean that the land will remain 
faliow. Other agriculturists will step 
into the shoes of the lessee and the 
process of growing agricultural pro- 
duce will continue in the interest of 
the grower and the agricultural còm- 
munity as a whole. The other reason 
given is that there if no provision with 
regard to trees in the forest reserve 
under Section 10 and a suspicion is ex- 
pressed that the Government may ap- 
propriate to itself the value of the 
trees Mention is made that even a 
single log of rose wood fetches a price 
of Rs 40,000/-. It seems, however, to 
have escaped the notice of the High 
Court that the reserve portions of the 
forests under Section 10 are clearly 
earmarked in the section itself for pur- 
poses directed towards the promotion 
of agriculture or the welfare of the 
agricultural population or for pur- 
poses ancillary thereto. There is, there- 
fore, no foundation for the suspicion 


that valuable trees which form part of 
the reserve private forests are liable 
to be appropriated for purposes other 
than those specifically mentioned in 
that section. Section 15 provides for 
the constitution of the Agriculturists 
Welfare Fund and this relates to the 
price of trees standing in the lands 
assigned on registry or given on lease. 
That fund, according to sub-clause (2) 
shall consist of grants and loans by or 
from the Government and monies re- 
celved by the Government by the sale 
of trees standing in such portions of 
the private forests as are or may be 
assigned under Section 10. No such 
fund is created for the purpose of the 
trees standing in the reserve area. But 
that does not mean that the value of 
the trees in the reserve area can be 
utilized for purposes other than those 
specifically mentioned in Section 10. 
That will be part of the scheme and 
Government will have to make ade- 
quate provision as to how the value 
of the trees can be utilized for pur- 
poses directed towards the promotion 
of agriculture or welfare of the agri- 
cultural population or for purposes 
ancillary thereto. 


2i. Another objection was that 
assignment of land without demarca- 
tion and survey was impracticable and 
productive of strife. We do not see why 
assignment of land is impracticable in 
the absence of survey. Even before the 
introduction of the survey, lands had 
been assigned and cultivated by agri- 
culturists. The process of assignment 
must involve demarcation of the land 
assigned. Sub-section (3) of Sec. 10 
says “the extent of private forests or 
lands comprised in private forests 
which may be assigned to each of the 
categories of persons specified in sub- 
section (1) and the order of preference 
in which assignment may be made 
shall be such as may be prescribed.” 
After determining the extent of the 
land to be assigned, the land, when 
assigned, will have to be inevitably 
demarcated by the officers who make 
the assignment. That is not an in- 
superable difficulty. As a matter of 
fact we know from the affidavit on 
behalf of the Government that about 3 
lakh acres of forests land have been 
already distributed. Indeed steps should 
be taken for an early survey in the 
interest of law and order. But survey 
is not the sine qua non of any genuine 
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scheme for distribution of land. We 
do not think that the High Court has 
given any substantial reasons for com- 
ing to the conclusion that the scheme 
of agrarian reform is a “teasing illu- 
sion and a promise in un-reality.” 


22. In an attempt to show that 
the impugned Act was a piece of 
colourable legislation, reference was 
made to the Kerala Private Forests 
Acquisition Bill, 1968 L. A. Bill No. 33 
of 1968 which provided for the aequi- 
sition of private forests on payment 
of compensation for the acquisition. 
That Bill, it is contended, was allow- 
ed to lapse and the present Act was 
enacted with the obvious intention of 
expropriating vast forest lands without 
paying compensation. We can hardly 
countenance such an argument. The 
question really is, in the first place, of 
the competence of the legislature to 
pass the impugned Act and, in the 
second, whether the Act is constitu- 
tional in the sense that it is protected 
by Section 31A (1). So far as the com- 
petence of the legislature is concerned, 
no Objection is made before us. As to 
its constitutionality we have shown 
that the Act purports to vest the jan- 
mam rights to the forests in the Gov- 
ernment as a step in the implementa- 
tion of agrarian reform. If this could 
be constitutionally done by the legis- 
lature, the fact that at an earlier stage 
the Government was toying with the 
idea of paying compensation to owners 
of private forests is of little conse- 
quence. The dominant purpose of the 
impugned Act, as already pointed out, 
is to distribute forest lands for agri- 
cultural purposes after making reser- 
vations of portions of the forests for 
the benefit of the agricultural com- 
munity. The fear is expressed that such 
a course if, genuinely implemented, 
may lead to deforestation on a large 
scale leading to soil erosion and silting 
of rivers and streams and will actual- 
ly turn out to be detrimental to the 
interests of the agricultural communi- 
ty in the long run. It is undoubtedly 
true that reckless deforestation might 
lead to very unhappy results. But we 
have no material before us for ex- 
pressing opinion on such a matter. It 
is for the legislature to balance the 
comparative advantages of a scheme 
like the one envisaged in the Act 
against the possible disadvantages of 


resulting deforestation. There are 
many imponderables to which we have 
no safe guides. It is presumed that 
the legislature knows the needs of its 
people and will balance the present 
advantages against possible future dis- 
advantages. If there is pressure on 
land and the legislature feels that 
forest lands in some areas can be con- 
veniently and, without much damage 
to the community as a whole, utilized 
for settling a large proportion of the 
agricultural population, it is perfectly 
open, under the constitutional powers 
vested in the legislature, to make a 
suitable law; and if the law is consti- 
tutionally valid this court can hardly 
strike it down on the ground that in 
the long run the legislation instead of 
turning out to be a boon will turn out 
to be a curse. 


23. Mr. Menon who appeared 
for the respondent in Civil Appeal 
No. 1398/72 put forward a plea of equi- 
table estoppel peculiar to his client 
company. It appears that the Company 
established itself in Kerala for the pro- 
duction of rayon cloth pulp on an under- 
standing that the Government would 
bind itself to supply the raw material. 
Later Government was unable to sup- 
ply the material and by an agreement 
undertook not to legislate for the ac- 
quisition of private forests for a period 
of 60 years if the Company purchased 
forest lands for the purpose of its sup- 
ply of raw-materials. Accordingly, the 
Company purchased 30,000 acres of 
private forests from the Nilambhuri 
Govila Kannan estate for Rs. 75/- 
lakhs and, therefore, it was argued 
that, so far as the company is concern- 
ed, the agreement not to legislate 
should operate as equitable estoppel 
against the States. We do not see how 
an agreement of the Government can 
preclude legislation on the subject. The 
High Court has rightly pointed out that 
the surrender by the Government of its 
legislative powers to be used for public 
good cannot avail the company or 
Operate against the Government as 
equitable estoppel. 


24, In the result the appeals are 
allowed and the Writ Petitions dismiss- 
ed. It is declared that the Kerala Pri- 
vate Forests (Vesting and Assignment) 
Act. 1971 is constitutionally valid. 
There shall be no order as to costs. 
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KRISHNA IVER, J.:— 25: The 
holding and the reasons expressed in 
the leading opinion happily coincide 
with ours. Nevertheless, the pro- 
blems raised and the points debated 
bear upon such seminal issues that 
some supplementary observatiors from 
us may not be supererogatory. 


26. Certain owners of vast ex- 
tents of private forests aggrieved by 
the deprivation, without compensation, 
of their ownership, under the Kerala 
Private Forests (Vesting & Assignment) 
Act, 1971 (Act 26 of 1971) ‘hereinafter 
called, for short, the Forest Act) chal- 
lenged its vires under Art. 226 of the 
Constitution on the score that it viola- 
ted their fundamental rights under 
Articles 14, 19 and 21 and was not im- 
munised by Art. 31A from the lethal 
sting of Art. 13. The High Court up- 
held the attack and voided the sta- 
tute The defeated State has sought 
in appeal to sustain the constitutiona- 
lity of the law while others who have 
suffered by the operation of the sta- 
tute have come up directly to this 
Court under Art. 32. The impugned 
Act vests in the State lands cf these 
latifundists, flatly refusing any the 
littlest compensation, and the issue is 
whether the wings of Art. 3IA are 
wide enough and the provisions of the 
Forest Act fair enough for the Court 
to grant constitutional shelter. 


The State wields the shield of 
Art. 31A to ward off the private 
Owners’ sword thrust of Art. 13 read 
with Arts. 14, 19 and 31. We must exa- 
mine the application of Art. 51A to 
the Forest Act. 


27. Any law providing for the 
acquisition by the State of an ‘estate’ 
is saved by Art. 31A subject to cer- 
tain conditions, violation of Arts. 14, 
19 and 31 notwithstanding. Sub-arti- 
cle (2) explains the concept of ‘estate’ 
and includes therein janmam rights. 
Although Art. 31A is worded widely 
enough to rcpe in acquisition of any 
estate by the State regardless of pur- 
lpose, the Supreme Court has cut back 
‘ion this amplitude by limiting entitle- 
‘ment to constitutional protection to 
agrarian reform legislation only. Sub- 
ba Rao, J., in Kochuni’s case, (1960) 3 
SCR 887 = (AIR 1960 SC 1080) speak- 
ing for the Court, reviewed che ear- 
lier decisions under Art. 31A and in- 
terpreted the provision against the 
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back-drop of the objects of the Con- 
stitution (Fourth Amendment) Act, 
1955 and the earlier Constitution (First 
Amendment) Act, 1951, to arrive at 
the conclusion that Art. 31A was meant 
“to facilitate agrarian reforms”. This 
Court in the aforesaid decision struck 
down the Madras Marumakkathayam 
(Removal of Doubts) Act, 1955, because 
“the impugned Act does not effectuate 
any agrarian reforms and regulate the 
rights inter se between landlords and 
tenants.” Article 31A deprives citizens 
of their fundamental rights and such 
an article cannot be extended, by in- 
terpretation, to overreach the object 
implicit in the article, observed Sub- 
ba Rao, J., and this judicial gloss has 
come to stay. Forensic debate has 
since centered round what is agrarian 
reform, and counsel here have joined 
issue on the claim of the Forest Act 
to wear this protective mantle. 


28. Article 31A having been 
read down to relate to agrarian re- 
form — rightly, if we may say so— 
in the feudal context of the country 
and the founding faith in modernisa- 
tion of agriculture informed by dis- 
tributive justice, the controversy in 
the present case demands a study of 
the anatomy and cardiology of the sta- 
tute, not its formal structure but its 
heart beats. 


29. What do 
agrarian reform? The genesis of 
the concerned constitutional amend- 
ments, and the current economic 
thinking must legitimately illumine 
the meaning, along with lexicographic 
aids and judicial precedenis. “We must 
never forget it is a Constitution we 
are expounding.” The seventies of our 
century pour new life into old concepts 
and judges must have the feel of it. 
So viewed, the technology of agrarian 
reform for a developing country which 
traditionally lives in its villages envi- 
sages the national programmes of tra- 
nsmuting rural life from feudal medi- 
evalism into equal, affluent moder- 
nism —- a wide canvass overflowing 
mere improvement of agriculture and 
reform of the land system. g 


30. The concept of agrarian re- 
form is a complex and dynamic one 
promoting wider interests than con- 
ventional reorganisation of the land 
system or distribution of land. It is 
intended to realise the social function 


we mean by 
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of the land and includes —- we are 
merely giving, by way of illustration, 
a few familiar proposals of agrarian 
reform — creation of economic units 
of rural production, establishment of 
adequate credit system, implementa- 
tion of modern production techniques, 


construction ofirrigation systems and 
adequate drainage, making available 
fertilizers, fungicides, herbicides and 


other methods of intensifying and in- 
creasing agricultural production, pro- 
viding readily available means of com- 
munication and transportation, to 
facilitate proper marketing of the vil- 
lage produce, putting up of silos, 
warehouses etc. to the extent neces- 
sary for preserving produce and handl- 
ing it so as to bring it conveniently 
within the reach of the consumers 
when they need it, training of village 
youth in modern agricultural practices 
with a view to maximising production 
and help solve social problems that 
are found in relation to the life of the 
agricultural community. The village 
man, his welfare, is the target. 


31. Moving the first Constitu- 
tion Amendment Bill, the then Prime 
Minister, who was in a large sense the 
protagonist of  constitution-framing 
for the country, observed: 


“Now apart from our commit- 
ment, a survey of the world today, a 
survey of Asia today will lead any in- 
telligent person to see that the basic 
and the primary problem is the land 
problem today in Asia, as in India. 
And every day of delay adds to the 


difficulties and dangers. apart from 
being an injustice in itself.” 
oiia But inevitably, in big social 


changes some people have to suffer. 


We have to think in terms of large 
schemes of social engineering, not 
petty reforms but of big schemes like 
that.” 

At the end of an extensive debate he 
again emphasized: 

“May I remind the House that this 
question of land reform is most inti- 
mately connected with food produc- 
tion. We talk about food production 
and grow-more-food and if there is 
agrarian trouble and insecurity of land 
tenure nobody knows what is to hap- 
pen. Neither the zamindar nor the 
tenant can devote his energies to food 
production because there is  instabi- 
lity.” : 


- scientifically viewed, covers not 
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This reference to the apposite parlia- 
mentary debate reveals the special 
significance and extensive connotation 
of ‘agrarian reform’ in its application 
to Indian conditions. Indeed, Art. 31A 
(2) (iii) itself by referring to land for 
pasture and sites of buildings and 
other structures occupied by cultiva- 
tors, agricultural labourers and village 
artisans gives clear hints of agrarian 
well-being being pivotal to land re- 
form in its larger legitimate connota- 
tion. Agricultural economists have 
focussed attention on the need of 
under-developed countries to upgrade 
the standard of living of village com- 
munities by resort to schemes for in- 
creasing food production and reorga- 
nising the land system. The main fea- 
tures of the agrarian situation in India 
and in other like countries are the 
gross inequality in land ownership, the 
disincentives to production and the 
desperate backwardness of rural life. 
As one Latin American has stated* 


“Agrarian reform ought to be an 
inseparable part of an agricultural 
policy which furthers the advance of 
that aspect of economic activity in 
harmony with overall economic deve- 
lopment. Agrarian reform likewise 
pursues social and political ends con- 
gruent with economic goals, such as 
the cultural elevation of the peasants, 
their liberation from all vestiges of 
feudalism, their well-being, their 
group solidarity, and their participa- 
tion in public life through the mecha- 
nism of democracy.” 


It is thus clear to those who under- 
stand developmental dialectic and rural 
planning that agrarian reform is more 
humanist than mere land reform and, 
mere- 
ly abolition of intermediary tenures, 
zamindaris and the like but re-struc- 
turing of village life itself taking in 
its broad embrace the socio-economic 
regeneration of the rural population. 
The Indian Constitution is a social 
instrument with an economic mission 
and the sense and sweep of its provi- 
sions must be gathered by judicial 
statesmen on that seminal footing. 

Indeed, the decisions of this Court 
cited at the bar adopt this meaningfully 
latitudinarian approach and we may 
briefly refer to them here. 


*1964-65 (Vol. 50) IOWA Law Review 
' 529 l | i 
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32. In Ranjit Singh’s case, 
(1965) 1 SCR 82 at p. 94 = (AIR 1965 
SC 632) a semantic liberalism sugges- 
tive of a glimpse of the new horizons 
and a touch of the winds of change is 
read into the idea of agrarian ~eform. 
Hidayatullah, J., quoted a significant 
passage from Sri Ram Ram Narain 
Medhi v. State of Bombay, (1959) Supp 
(1) SCR 489 = (AIR 1959 SC 459) 
which runs thus: 


“With a view to achieve the ob- 
jective of establishing a socialistic pat- 
tern of society in the State within the 
meaning of Articles 38 and 39 of the 
Constitution, a further measure of 
agrarian reform was enacted by the 
State Legislature, being the impugned 
Act, hereinafter referred to, which 
was designed to bring about such dis- 
tribution of ownership and control of 
agricultural lands as best to subserve 
the common good thus eliminating 
concentration of wealth and means of 
production to the common detriment.” 
Indeed, the learned Judge struzk the 
true national note, if we may say so, 
with great respect, when he observed, 
(1965) 1 SCR 82 = (AIR 1965 SC 632): 


“The scheme of rural development 
today envisages not only equitable dis- 
tribution of land so that there is no 
undue imbalance in society resulting 
in a landless class'on the one hand and 
a concentration of land in the hands 
of a few on the other, but envisages 
also the raising of economic standards 
and bettering rural health and social 
conditions. Provisions for the assign- 
ment of lands to village panchayat for 
the use of the general community, or 
for hospitals, schools, manure pits, 
tanning grounds etc. enure -for the 
benefit of rural population must be 
considered to be an essential Dart of 
the redistribution of holdings and open 
lands to which no objection is 
apparently taken. If agrarian reforms 
are to succeed, mere distribution of 
land to the landless is not enough. 
There must be a proper planning of 
rura] economy and conditions and a 
body like the village panchayaz is best 
designed to promote rural welfare 
than individual owners of small por- 
tions of lands.” 


33. In Raja Anand’s case, (1967) 
1 SCR 362 = (AIR 1967 SC 661) 
Sikri J., after holding the forests and 


waste lands in that case fell within 
the definition of ‘estate’ proceeded to 
take the view that acquiring the many 
square miles of forests in that case 
being in the nature of a necessary step 
in the implementation of agrarian re- 
forms was impregnably insulated by 
Article 31A. The sheer extinguishment 
of certain types of land grants and 
hereditary holdings may, in given cir- 
cumstances, without more, constitute 
steps in aid of agrarian reform. It is 
arguable that the elimination of an- 
cient janmam may per se be regarded 
as possessing the attribute of agrarian 
reform because to wipe out feudal 
vestiges from our countryside ard 
to streamline land ownership are 
preliminaries to the projection of 
a socialistic order which part IV 
and Article 31A of the Constitu- 
tion strive to create. However, this 
Court has ruled in (1972) 2 SCC 
133=(AIR 1972 SC 2240)—-and that 
decision binds us — that a scheme of 
agrarian reform is essential, apart 
from taking over of janman rights, to 
make the law valid. In the present 
case a concrete agrarian project is 
presented by Section 10 of the Forest 
Act. A substantially similar program- 
me was considered by this Court in 
Kannan Devan’s case, (1972) 2 SCC 
218 = (AIR 1972 SC 2301) and ap- 
proved as sufficient to impart to the 
statute invulnerability under Art. 31A. 
Notwithstanding the attempt of coun- 
sel for the forest owners, to distinguish 
between the Kannan Deven provisions 
and Section 10 the distinction is with- 
out a difference. Once we accept the 
thesis that developmental orientation 
and distributive justice are part of and 
inspire activist agrarian reform, its 
sweep and reach must extend to cover 
the needs of the village community. as 
well. What programme of agrarian re- 
form should be initiated to satisfy the 
requirement of rural uplift in a parti- 
cular community under the prevailing 
circumstances is a matter for legisla- 
tive judgment. Here, in this field the 
legislature is the policy maker and the 
court cannot assume the role of an 
economic advisor or censor competent 
to pronounce whether a particular pro- 
gramme of agrarian reform is good or 
bad from the point of view of the 
needs of the community. The sole 
issue for the Court is whether it is in 
fact a scheme of agrarian reform, and 
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if it is, the prudence or folly. thereof 


falls outside the orbit of judicial re- 
view being a blend of policy, politics 
and economics ordinarily beyond the 
expertise and proper function of the 
court. 


34. We may, however, point 
out here that in ascertaining whether 
the impugned enactment outlines a 
blue-print for agrarian reform the 
Court will look tothe substance of the 
statutory proposal and not its mere out- 
ward form. The Court will closely 
study to see if the legislation merely 
wears the mask of agrarian reform or 
Jit is in reality such. A label cannot 
salvage a statute from the clutches of 
constitutional limitations if the agra- 
rian reform envisaged by it is “a teas- 
ing illusion or promise of unreality”. 
The Court should not be too gullible 
to accept a scheme of agrarian reform 
when it is nothing but a verbal sub- 
terfuge, but at the same time the 
Court should not be too astute to re- 
ject such a scheme because it is not 
satisfied with the wisdom of the 
scheme or its technical soundness. Can 
the State take over an industrial 
unit or a business undertaking with- 
out payment of compensation and 
claim the protection of Article 31A 
by stating that the profit arising 
from such industrial unit or busi- 
ness undertaking would be utilis- 
ed for purposes directed to agriculture 
or welfare of the rural population? 
Such an acquisition would obviously 
not be an acquisition for carrying outa 
scheme of agrarian reform because 
there will be no direct nexus between 
the subject-matter acquired and its 
utilisation for agrarian reform. It would 
not be enough merely to say that the 
income of the property acquired is to 
be: utilised for purposes of agrarian 
reform. The property itself must be 
acquired for carrying out such a re- 
form. This requirement is satisfied in 
the present case because forest lands 
reserved under S. 10 are to be utilised 
"for purposes directed to the promo- 
tion of agriculture or for the welfare 
of the agricultural population or for 
purposes ancillary thereto.” We do not 
think it would have been sufficient 
merely to provide that the income 
from the produce of the forests shall 
be utilised for promotion of agricul- 
ture or the welfare of the agricultural 
population, but the forest lands need 


not be so utilised. That would have 
been merely a devise for augmenting 
the revenues of the State though with 
a direction that such addition to the 
revenue shall be expended only on 
purposes of promotion of agriculture 
or the welfare of the agricultural 
population. But here it is clear on a 
reading of S. 10 that the forests and 
not merely the income are to be de- 
voted to or directed towards the pro- 
motion of agriculture or the welfare 
of the agricultural population or for 
ancillary uses closely related to agra- 
rian reform. The details of the scheme 
of agrarian reform to which the ac- 
quired forests would be subjected can- 
not obviously be embodied in the sta- 
tute and they are left to be provided 
by rules which are to be made under 
Section 17 for the purpose of carrying 
out the provisions of the statute. No 
rules could so far be made by the State 
Government, it is said, because there 
was a stay against the implementation 
of the Act when the petition was pend- 
ing inthe Kerala High Court and there- 
after the Act was declared to be ultra 
vires and void by the judgment of the 
Kerala High Court which is under ap- 
peal before us. Now that the Act is 
being declared by us as constitutional- 
ly valid, the State Government will 
have to make rules setting out the 
precise programme of agrarian re- 
form which is intended to be carried 
out. Counsel for the forest owners has 
expressed an apprehension before us 
that the State Government may keep 
the forests as they are for a long num- 
ber of years and merely go on aug- 
menting the revenues of the State by 
cutting and selling timber growing on 
them and thereby: defeat the rationale 
of Art. 31A itself. But there is no 
basis or justification for this apprehen- 
sion because we are of the view that 
the agrarian project would have to 


be spelt out concretely by the State 
Government within the prescribed 
period of two years or at any rate 


within a reasonable time thereafter. If 
the State Government merely goes on 
making money by cutting and selling 
the timber grown on the forests with- 
out implementing the definite propo- 
sals of agrarian reform contemplated 
in Section 10 within a reasonable 
period oftime, it would be a subver- 
sion of the statute and in such a case 


it would be competent to the aggriev- 
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ed parties to take legal action compell- 
ing the State to make good the statu- 
tory promise and to act in terms of 
Section 10, and if the forests are di- 
verted for uses outside the scope of 
S. 10 the court could restrain the State 
from such illegitimate adventures. 


35. While a straight case of mala 
fides vitiating the legislation has not 
been set up, an article in the Malayalam 
press by the Chief Minister has been 
relied on to make out that agrarian re- 
form was more a cloak than the real 
intent. The Chief Minister’s literary 
contribution cannot necessar:ly bind 
the State, although his statement may 
help build a case of colourable legisla- 
tion, which has not been urged here. 
Moreover, the article does not advance 
the case of the petitioners for it an- 
visages a real project for rural re- 
generation and better production. It 
is good to remind ourselves what colo- 
urable legislation means in constitu- 
tional law. Reference may be made to 
the decision of this Court in Géjapethi 
Narayan Deo v. State of Orissa, 1954 
SCR 1 = (AIR 1953 SC 375) where 
this doctrine was discussed. Mukher- 
jee, J., clarified the law thus: 


“It may be made clear at tne out- 
set that the doctrine of colourable 
legislation does not involve any ques- 
tion of bona fides or mala fides on the 
part of the legislature. The whole 
doctrine resolves itself into the ques- 
tion of competency of a particular 
legislature to enact a particular law. 
If the legislature is competent to pass 
a particular law, the motives which 
impelled it to act are really  irrele- 
vant. On the other hand if tne legis- 
lature lacks competency, the question 
of motives does not arise at ll. Whe- 
ther a statute is constitutional or not 
is thus always a question of power...... 
The idea conveyed by the expression 
ds that although apparently a legislature 
in passing a statute purportec to act 
within the limits of its powers, yet in 
substance and in reality it transgress- 
ed those powers, the transgression be- 
ing veiled by what appears, on proper 
examination, to be a mere pretence or 
disguise.” 

The Forest Act survives the attack on 
the score of colourable legislation. 


36. Considered in this light it 
is not possible to hold that S. 10 has 
no nexus with agrarian settlement. Of 


A-I. R. 


course, the programme held out in the 
provision, if not implemented within a 
reasonable time or otherwise perver- 
ted to non-agrarian purposes, may give 
rise to judicial scepticism about the 
Government’s bona fides and induce 
consequent remedial action. As we see 
it, the Forest’ Act is calculated to bring 
benefit to landless labourers, tribals 
and other proletarian groups in the 


over-populated State of Kerala. The 
fear that the executive will dawdle 
and delay unreasonably or act obli- 


quely to defeat the agrarian welfare 
content of the measure may gain cre- 
dibility when the scheme is not legis- 


latively time-bound. In the present 
case a two-year period for reserving 
forests and distributing the rest is 


written into the statute itself. If the 
State, for ulterior ends, prevaricates 
or betrays the scheme by non-imple- 
mentation or mis-implementation, an 
aggrieved party may seek relief 
through a., judicial post-audit. The 
Court is not altogether powerless in 
such a case, in the light of the obser- 
vations made by Sikri, C. J., in Kan- 
nan Devan’s case, (1972) 2 SCC 218 = 
(AIR 1972 SC 2301) that: 


“If the State were to use lands 
for purposes which have no direct con- 
nection with the promotion of agricul- 
ture or welfare of agricultural popula- 
tion the State could be restrained from 
using the lands for those purposes. 
Any fanciful connection with these 
purposes would not be enough.” 


Moreover, the Executive is not wholly 
unaccountable to the nation merely 
because the law has been judicially 
cleared once. 

37. A grievance has been made 
by the Writ petitioners that their ex- 
tensive forest lands are being confis- 
cated without a paisa of compensation 
while the timber itself will be worth 
crores. In Khajamian Wakf Estates v, 
State of Madras, (1971) 2 SCR 790 = 
(ATR 1971 SC 161), Hegde, J. was 
pressed with the contention that Arti- 
cle 31A does not protect a legislation 
where no compensation whatsoever 
has been provided when taking the 
estate. The Court, however, did not 
decide the question. We, on our part, 
do not think there is any merit in it. 
Once we find the legislative area is 
barricaded by Art. 31A, it cannot be 
breached by Arts. 14, 19 and 31 and 
judicial break-in is constitutionally 
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interdicted. But, at the same time, we 
must hasten te point out that Art. 31A 
is no charter of legislative freedom to 
refuse compensation altogether in 
every case. The Court may not strike 
down a statute for non-payment of 
compensation but the legislature is 
expected, except in exceptional socio- 
historical setting, to provide just pay- 
ment for the deprived persons. To 
exclude judicial review is not to black 
out the beneficent provisions of Arti- 
cles 14, 19 and 31. May be the present 
legislation dealing with extensive anti- 
quated janman rights relates to the 
exceptional category. All that we can 
say is that this is an area where not 
the court but the elector is the proper 
corrective instrument. 


38. For these and other rea- 
sons already mentioned in the leading 
judgment of our learned brother, Mr. 
Justice Palekar, we agree that the 
appeals be allowed and the writ peti- 
tions be dismissed with no order as 
to costs. 

Appeals allowed. 


Petitions dismissed. 
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Index Note: — (A) Constitution of 
India, Art. 136 — Appreciation of evi- 
dence by High Court — Interference 
with. (X-Ref: Evidence Act (1872), 
Section 5). 


Brief Note: — (A) The question 
posed in this appeal was whether the 
High Court has erred in appreciating 
the evidence in this case, especially 
when it had branded the complainant 
a liar and yet maintained the convic- 
tion. 

The answer to the question is a 
definite No. By and large the ap- 
proach of the High Court was above 
reproach except in one minor and ir- 
relevant aspect of the case against the 
appellant. The High Court had wrong- 
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ly allowed the defence application for 
production of certain files and official 
papers for which privilege was claim- 
ed and which had no relevance to the 
charge against the appellant but which, 
had put the complainant appraiserin a 
tight corner and made him give some 
evasive replies to most irrelevant ques- 
tions of the defence. That faet how- 
ever, did not affect the testimony of 
the complainant so far as the case 
against appellant was concerned. Ma- 
xim falsus in uno, falsus in omnibus is 
not of universal application and has 
not been implicitly followed by the 
Courts in this country. The maxim if 
carried to its logical end would bring 
the administration of justice to a 
standstill. A person whose evidence 
is false or evasive in part, on a most 
minor and irrelevant part of the case, 
may be perfectly reliable in another 
part of the case. The High Court was 
thus not wrong in relying upon the 
complainant who was fully corrobora- 
ted on the charge against the appellant, 
by the other evidence, both oral and 
documentary. 


The High Court therefore did not 
err in summarily rejecting the de- 
fence theory of planting of the hush- 
money envelopes by the police in cons- 
piracy with the complainant Rao and 
the informer Shahani, as the same was 
put forward for the first time by the 
appellant in his statement under Sec- 
tion 342 Cr. P.C. and more so when the 
appellant sought complete reliance on 
the panchanama and panchas both of 
which corroborated the complainant 
fully in charges against the appellant. 
Another significant fact which weigh- 
ed with the High Court was the com- 
plete absence of protest on the part of 
the appellant when the envelopes 
handed over by him to the complain- 
ant were taken possession of by the 
police in his presence. (Paras 6, 7, 9) 


Index Note: — (B) Penal Code 
(1860), S. 165-A — Sentence — Reduc- 
tion of — Fact that bribe was offered 
to avoid harassment no consideration 
for reduction of the sentence. 

(Para 11) 

Cases Referred: Chronological Paras 
(1968) 1 All ER 874 = 1968 AC 

910, Conway v. Rimmer ` 7 
AIR 1956 SC 643 = 1956 Cri LJ 
1254, Ramjanam Singh v. State 

of Bihar 11 
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(1890) 25 QBD 494 = 59 LJ QB 
479, Marks v. Beyfus 


The Judgment of the Court was 
delivered by 


ALAGIRISWAMI, J.— The ap- 
pellant was convicted by the Special 
Judge of Bombay under S. 165-A 


I.P.C. and sentenced to rigorous impri- 
sonment for one year and to pay a 
fine of Rupees 10.000. On appeal 
the High Court of Bombay up- 
heid the conviction but reduced 
the sentence of imprisonment to 
six months. The appellant is a 
partner of a firm owning the New 
India Knitting Mills in Amritsar. It has 
a sister concern called J. D. Woolen 
and Silk Mills, which is owned by a 
partnership firm of which the appel- 
lant’s minor son is a partner. On 10- 
10-1963 the J. D. Mills was given an 
import licence for Rs. 23,480/- for 
spare parts for Warp Knitting Machine 
from Germany. Towards a part of that 
import licence goods valued at Rupees 
11,699/- arrived in Bombay on 16-3- 
1964. The J. D. Mills arranged for 
clearance of this consignment by the 
New Suraj Transit Company having 
its head office in Amritsar and a 
branch in Bombay. One Hiro Shahani, 
who became an approver in this case, 
was an employee of the clearing agents. 
Bakubhai Ambalal & Co. were the re- 
presentatives in India of the machi- 
nery manufacturing company. 


2. It appears that in July 1963 
there was an anonymous petition 
against the two mills and on 21-11- 
1963 an order was made by the Prin- 
cipal Appraiser of the Special Inves- 
tigation Branch of the Customs that a 
careful watch should be kept over the 
imports by the two mills. On 30-3- 
1964 the J. D. Mills had made a repre- 
sentation to the Deputy Collector in- 
charge of the Appraising Department 
in the Customs House at Bombay com- 
plaining against long delays in clearing 
their imports and thereafter the ap- 
pellant also seems to have met the De- 
puty Collector, Customs and protested 
against excessive scrutiny. The Deputy 
Collector ordered the matter to be exa- 
mined and if there was no substance 
in the complaint against the mills to 
consider reviving normal examination. 
By that time the consignment already 
referred to had arrived. The Bill of 
Entry in respect of this consignment 
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was prepared on 4-6-1964. The Import 
Branch sent it to the Special Investiga- 
tion Branch and that Branch sent it 
back to the Import Branch. The con- 
signment was examined by one Mot- 
wani, who was later examined as P.W. 
6 in the case. He was of opinion that 
the goods were not spare parts but 
that it was a machine in assembled 
condition. The Shed Appraiser agreed 
with this view. The clearing agents 
thereupon telephoned to the appellant 
who asked them to make a request for 
re-examination as provided under the 
rules, Shahani, the approver, there- 
upon requested the Principal Apprai- 
ser, Almeida, for re-examination. Al- 
media made an order for scrutiny by 
the scrutinizing appraiser and the shed 
appraiser. One Vazirani, scrutinising 
appraiser, made a re-examination ac- 
cordingly and made a report, which 
was approved by the shed appraiser, 
Menon. This went to the  scrutinising 
appraiser, Merchant, who in his turn 
examined it in the presence of Sha- 
hani and Majumdar, the engineer of 
Bakubhai Ambalal, and recommended 
issue of show cause notice for mis- 
declaration. Almeida approved of it on 
9-7-1964 and on 17-7-1964 a notice was 
accordingly issued by Almaida. 

On 1-7-1964 the appellant 
reached Bombay. Towards the end of 
that month the Central Intelligence 
Unit was constituted in the Customs 
Department and it was to function as 
the vigilance party of that department. 
P.W. 3, Ramachandra Rao, was one of 
the appraisers transferred to this unit. 
He inspected the goods on 1-8-1964. 
On 4-8-1964 he was directed by the 
Assistant Collector in-charge. Sonavne 
to execute warrants of search 
against Bakubhai Ambalal, who how- 
ever produced the documents asked 
for. 

4. The appellant asked Shahani 
on the 4th to introduce him to Rao. 
That was not done. On 13-8-1964 the 
appellant met Rao at Gaylord restau- 
rant where Rao had gone to meet one 
of his contact men. At that time the 
appellant is alleged to have made an 
offer of a bribe of Rupees 5000/- 


to Rao. Rao told him that hke 
would let him know and later 
asked Shahani to ask the appel- 


lant to meet him at the same place 
the next day. He duly reported the 
offer of bribe to his Assistant Collec- 
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tor. Sonavne at 1.30 p.m. The latter 
took some time to consider the matter 
and in the evening told Rao that it had 
been decided to take up the matter with 
the Special Police Establishment. So on 
14-8-1964 Rao went to the S.P.E. Office 
and was directed to see Mr. Jog, Dy. 
Superintendent of Police in-charge of 
S.P.E., Bombay who recorded his com- 
plaint. Jog took with him to Gaylord 
two officers of the Income-tax Departa 
ment, P.W. 4, an Assistant Commis- 
sioner of Income-tax and P.W. 5, an 
Income-tax Officer who later became 
panchnama witnesses. They were 
directed to remain close to Rao and to 
overhear the conversation between 
him and the appellant. In due course 
the appellant and Shahani came there. 
About what happened then we shall 
refer to in detail a little later. It is 
sufficient at this stage to say that the 
appellant passed on two envelopes to 
- Rao and at that moment Jog appeared 
on the scene and recovered both the 
envelopes from Rao. The envelopes 
were found to contain Rs. 2,500/- each. 
The investigation was carried out and 
a charge-sheet filed on 30-10-1964. 
Shahani was arrested on 24-11-1964 
and was released on bail. His state- 
ment was recorded in January 1965 
by police and his confession statement 
before the Magistrate was recorded on 
19-3-1965. On 15-4-1965 an application 
was made to grant him pardon in order 
to treat him as an approver and an 
order was passed in due course. The 
case was in due course tried and the 
appellant was convicted as mentioned 
earlier. 


5. It appears that on 21-5-1965 
Shahani made an application to Cus- 
toms Department for reward for pass- 
ing on certain information to that de- 
“partment and on 7-6-1965 he received 
ə sums of Rs. 500, Rs. 500 and Rupees 
300 as part payment of reward. It also 
appears that Shahani had .made an ap- 
plication for licence to work as clear- 
ing agent. Somehow the appel- 
lant had got information about 
these facts as also the noting made 
by Rao on the application for reward 
made by Shahani. These facts were 
denied by both Rao and Skahani in 
their evidence. Shahani was examined 
from 15th to 20th of September, 1965 
and on the 20th an application was 
made on behalf of the appellant for 
production of 3 documents (i) the ap- 
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plication of Shahani dated 21-5-1965 
asking for reward, (ii) three receipts 
signed by him in respect of amounts, . 
about which mention has already been 
made, and (iii) the Central Intelli- 
gence Unit file, of which even the 
number was given. The Assistant Col- 
lector of Customs filed a reply to this 
application stating that he could not 
be compelled to say or divulge any 
information as to the commission of 
any offence against the public revenue. 
He also stated that all the documents 
were made in official confidence and 
public interest would suffer from dis- 
closure of any of the documents on the 
file. Another application to the same 
effect was made on 22-9-1965. Both 
the applications were dismissed by the 
Special Judge. Before the High Court, 
when the appellant’s appeal was pend- 
ing, an application was made on 11-6- 
1968 by the appellant for summoning 
the very same three documents for 
producing which he had applied be- 
fore the trial court and the High Court 
passed an order on 5-7-1968 bringing 
on record certain portions from the 
file of the Central Intelligence Unit, 
which is found at pages 453 and 454 
of the paper book as Exs. 67 and 68. 
Consequently, Shahani and Rao were 
directed to be further examined and 
they were accordingly further examin-. 
ed before the Special Judge. There was 
again another application before’ the 
High Ccourt on behalf of the appellant 
in respect of certain questions put to 
Rao in the course of this examination, 
which was dismissed by the High 
Court on 3-3-1969. That need not de- 
tain us. 


6. The contention on behalf of 
the appellant before us was that the 
meeting between Rao and the appellant 
on the 13-8-1964 was not true, that 
this charge against him is the result 
of a conspiracy between Rao and Sha- 
hani, the former with the object of 
advancing himself in his career by 
posing as an honest officer who refus- 
ed an offer of a bribe and the latter 
with the sordid motive of getting re- 
ward as an informer, as also of getting 
a clearing agent’s licence in respect of 
which he expected Rao to be of help 
to him. Both the Special Judge as well 
as the High Court were not prepared 
to place implicit reliance on. the evi- 
dence of Rao and though the High 
Court thought that Rao was not play- 
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ing fair with the court it was not pre- 
pared to consider him a liar. We are 
of opinion that the High Court has not 
been quite fair to Rao. In regard to 
Shahani’s application for reward and 
his own dealings with the cannected 
file Rao was really on the horns of a 
dilemma. As pointed out by the Assis- 
tant Collector, Beri, in his reply affi- 
davit to the appellant’s application for 
the production of th2 three documents 
which he wanted, Rao could not be 
compelied to answer questions without 
breach of the provisions of Sections 124 
and 125 of the Evidence Act. We are 
of opinion that the order of the learn- 
ed Judge of the High Court permitting 
certain portions of the C.LU. file to 
be brought on record was not correct. 
The learned Judge seems to have been 
more concerned with the provisions of 
Section 125 than with Section 124 of 
the Evidence Act. While the portions 
brought on record might not contravene 
the provisions of Section 125 we have 
no doubt that it contravenes Sec. 124. 
The noting made by Rao on the C.LU. 
file was one made by him in official 
confidence. This was not seriously dis- 
puted by Mr. Sibal appearing for the 
appellant before us. The consequent 
order passed by the High Cour: for 
re-examination of Rao and Shahani 
naturally put Rao in a very difficult 
situation and as the learned Judge of 
the High Court has remarked, he had 
to do some tight rope walking. He had 
to choose between his evidence being 
contradicted by the portions of the file 
which had been brought on record and 
his being consistent with the evidence 
which he had earlier given. “he ap- 
pellant had somehow managed zo get 
details about all the three records he 
wanted and the affidavit filed by the 
Collector of Customs in answer to his 
second application filed before the 
High Court had admitted their exis- 
tence. It would probably hav2 been 
better, as the learned Judge of the 
High Court has remarked if the de- 
partmental officers had come out right 
in the beginning boldly with the facts 
of the case instead of claiming privi- 
lege and putting Rao in a difficult 
situation. It would not have affected 
the prosecution case in any way. We 
do not consider that the fact that Sha- 
hani had acted as an informer and 


applied for rewards for his services 
as an informer in respect of the 3 con- 
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signments imported by the J. D. Mills, 
in any way affects the merits of the 
prosecution case. The crucial question 
is whether the appellant did make an 
offer of a bribe to Rao on 13-8-1964 
and did give the bribe on the 14th. 
The evidence as to Shahani having 
acted as an informer does not affect 
this question. 


7. It is not necessary for the 
purposes of this case to consider the 
scope of the powers of the court to 
examine the documents in respect of 
which privilege is claimed under Sec- 
tions 123, 124 and 125 of the Evidence 
Act. Nor do we think that the En- 
glish decisions on the point would be 
wholly apt in the circumstances of this 
country. In England the law regarding 
evidence is wholly Judge-made law 
but in this country the duty of thej- 
Judge is to interpret the provisions of 
the Evidence Act in its application to 
the particular circumstances of a case. 
Whether if in any particular case the 
guilt or innocence of an accused de- 
pended on the production of a docu- 
ment in respect of which privilege is 
claimed the court could overrule the 
claim of privilege is not a question 
which we need consider. That question 
does not arise in this case. The docu- 
ments in respect of which privilege is 
claimed in this case do not impinge on 
the question of guilt or innocence of 
the accused. They do not relate to 
what happened on the 13th and 14th 
of August, 1964. We do not, therefore, 
feel it is necessary to consider the 
decisions in Conway v. Rimmer, (1968) 
1 All ER 874 and Marks v. Beyfus, 
(1890) 25 QBD 494. 


8. Given the fact that the High 
Court had permitted certain evidence 
to come on record, which we consider. 
ought not to have been allowed to 
come on record, and the proceedings 
in connection therewith, we consider 
that the conclusions arrived at by the 
learned Judge of the High Court on 
the basis of those materials, as given 
on page 317 of the paper book, which 
we extract below is a correct assess- 
ment of the additional evidence: 

“The net result of the perusal of 
the additional evidence on remand on 
5-8-1968 and the points discussed 
above may be summarised as follows: 


(i1) That Shahani P.W. 2 did ap- 
ply for reward on 21-5-1965 and 
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actually did receive the rewards on 
7-6-1965 in the amounts of Rupees 
500/-, Rs. 500/- and Rs. 350/-. 


(2) That Shahani was the infor- 
mant of the Customs Departmert at 
any rate in regard to some three con- 
signments though it is not in evidence 
as to who was the owner thereof and 
when was such information given and 
whether the information was given to 
Rao or some other officer; 


(3) The extracts Exs. 67 and 68 
out of C.I.U. File No. 69 of 1965 were 
scribed by Rao P.W. 8 and as per ad- 
mission of Rao they contained the ap- 
preciation of services of some infor- 
mant whose information directly led 
to the entrapping of the accused in 
the present case. 

(4) There is also no warrant in the 
evidence for assumption that C.I.U 
File No. 69 of 1965 really pertained to 
the information given by Shahani 
though Shahani is found to have been 
informant in regard to some three 
consignments. 

(5) There is also no warrant for 
assumption that any reward was re- 
commended by Rao to Shahani in re- 
gard to any help or in fact Shahani 
could have given any such help to the 
Customs Department in regard to the 
trap arranged against the accused in 
this case.” 


Even taking those conclusions into ac- 
count we do not consider that the pro- 
secution case in respect of the central 
point has in any way been shaken. The 
learned Judge of the High Court 
himself did not find Rao to be wholly 


unreliable and he did not consider that: 


his evidence could be altogether dis- 
carded. We are satisfied on the evidence 
that the Courts below were right in 
coming to conclusion that the appellant 
did meet Rao at Gaylord on the 13th. 
As we have already mentioned the ap- 
pellant had immediately reported the 
matter to Assistant Collector, Sonavne 
and on the instructions of his 
higher authorities a complaint was 
made to the Special Police Establish- 
ment. We are not able to accept the 
argument on behalf of the appellant 
that there was no such meeting, that 
it was Shahani that had arranged for 
the appellant’s meeting with Rao at 
Gaylord on the 14th and that it was 
Shahani who had arranged to see that 
the two envelopes which the appellant 
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handed over to Rao contained not the 
documents relating to the two further 
consignments but currency notes. That 
the appellant should have been anxi- 
ous to be on the right side of some- 
body in the Customs Department was 
natura] enough. The reason is this: All 
the appraisers who had iooked into 
the consignment received by the J. D. 
Mills had taken the view that what 
was imported was not spare parts 
though it was argued on behalf of the 
appellant that the various spare parts 
had been put together in order that 
they might be. transported safely and 
what was imported was not a whole 
machine. It may well be that what was 
imported was not a whoie machine as 
held by the Collector of Customs ulti- 
mately in 1968. But the spare parts 
were in an assembled conditicn and 
even Majumdar, the Engineer of Baku- 
bhai Ambalal got the first impression 
that it was nearly a machine He couid 
not say what parts were not there. The 
appellant himself in the statement 
filed before the trial ccurt has stated 
that in view of the fact that the spare 
parts which were imported were in an 
assembled condition for the purpose 
of safe transportation without avcid- 
able damage, the Customs examiners 
and appraisers got the first impres- 
sion that what was imported was a 
machine and not spare parts. It was, 
therefore, not surprising that ail the 
appraisers whe viewed the machine 
proceeded on the basis that what was 
imported was not spare parts. Even 
according to the appellant, he had 
asked Shahani to introduce him to 
Rao. Quite possibly Shahani might 
have told the appellant that Rao was 
expected to be in the Gaylord on the 
13th at 12.30 p.m. We are proceeding 
on the basis that Shahani's evidence is 
wholly unreliable. But as we said ear- 
lier, Rao could not have complained 
to Sonavne at 1.30 p.m. soon after he 
alleges he had met the appellant at 
Gaylord at 12.30 p.m. and the ap- 


pellant had made the offer of 
bribe, nor gone on further to 
make a complaint to the Special 


Police Establishment if he had not met 
the appellant on the 13th. He  covld 
not have done all that merely on Sha- 
hani’s information that the appellant 
would meet him (Rao) on the 14th at 
Gaylord. Nor could it be expected 
that either Shahani or Rao would have 
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found. Rs. 5,000/- merely to trap the 
appellant and risk that amount. There 
is no strong enough motive fcr either 
Shahani or Rao to implicate ths appel- 
lant falsely. We are satisfied that the 
evidence of Rao as to what happened 
on the 13th is true and reliable. 


9. As regards what happened 
on the 14th the evidence of P.W. 4 
and P.W. 5 as well as the stetements 
found in the panchnama are not attack- 
ed on behalf of the appellant as either 
false or as not representing tne true 
state of facts. In fact the whole argu- 
ment on behalf of the appellant is 
based on the truth of those three pieces 
of evidence and has been confined to 
showing that the evidence of Rao is 
contradictory to these three pieces of 
evidence and therefore should not be 
accepted. In assessing the evidence cn 
this point we must first of all bear in 
mind that the whole incidem; tock 
place in a crowded restaurant and 
given the circumstances of thea case 
the conversation between Rao on the 
one hand and the appellant ard Sha- 
hani on the other could only have been 
in a low tone. PWs 4 and 5 would 
naturally not have heard every bit of 
conversation between the tkree of 
them. The fact that something :3 found 
in Rao’s evidence that is not found in 


the panchnama or that something is’ 


found in the panchnama but is not 
found in Rao’s evidence cannot mean 
that Rao’s evidence is false on points 
which the panchnama does not refer 
to. A witness is not like a tap2-recor- 
der. When he is giving evidence more 
than a year later about what nappen- 
ed a year earlier his memory may not 
serve him completely right. He may 
not be able to repeat the exact words 
used on the occasion or all the words. 
Allowance must be made for these 
factors. Making that allowance let us 
now place side by side statements in 
the panchnama, which in eszence is 
corroborated by the oral evidence of 
PWs 4 and 5, and Rao’s evidence, as 
has been done by the learned Judge of 
the High Court: Raos evidence was: 


“The accused started the conver- 
sation by asking me whether I have 
cleared up the one or two poins which 
I said I would clear up on the previ- 
ous day. I told the accused that nothing 
appeared to be wrong with the consi- 
gnment itself, but there is a rumour 
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that he had paid Rs. 5000/~ to Mr. 
Almeida and Rs. 3000/~ to Mr. Vazi- 
rani. The accused did not say anything. 
He requested me to clear up the mat- 
ters in his favour, as everything was 
in his hands. I asked him (accused) who 
were the persons present at the time 
of re-examination by Mr. Vazirani. 
The accused replied that he himself, 
his men Madanlal, Clearing Agent’s 
man Mr. Shahani and Mr. Majumdar 
of M/s Bakubhai Ambalal, were pre- 
sent at the time of the re-examina- 
sion. The accused told me that the 
same persons were present when the 
consignment was inspected later on by 
Mr. Merchant and Mr. Almeida. 

The accused asked me whether I 
would be willing to accept the money 
after the consignment was cleared. I 
told him that this would mean lack of 
trust in me. The accused told me that 
he had full trust in me. The accused 
then asked Mr. Shahani to go out and 
to get the envelopes from Mr. Madan- 
lal standing outside the restaurant. 
Shri Shahani went out from the side © 
entry. The accused then told me that 
this is just a beginning. He told me 
that more such consignments are ex- 
pected to come. He told me that for 
my assistance in clearing the same he 
would pay me bigger amounts. He told 
me “Thumbi Khau Hambi Khayenge.” 
The extract from, the panchnama is as 
follows: 


“Shri C. S. R. Rao was telling them 
that there were a lot of difficulties 
since the papers had to pass through 
several officers. The person on the 
right hand side of Shri Rao (accused) 
mentioned about some other officials 
in the customs and asked about some 
officials of the customs. Then Rao 
mentioned the names of Almeida and 
Vazirani. Then in reply to Rao the 
persons mentioned that they know 
Shri Almeida and Vazirani the cus- 
toms officials. They both then talked 
something which was not clearly au- 
dible to us. Shri Rao said that in the 
matter ‘you have to trust me just asl 
am trusting you’. He then again added 
‘it ig no use bringing such offer to me 
unless you trust me.’ This say was 
addressed by Rao to the say of the per- 
son who was sitting to his left. A few 
moments later the man on the left side 
of Shri Rao got up from the chair and 
walked out of the enclosure of the 
verandah from the western side went 
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up to the foot-path and came back 
within a couple of minutes by the same 
way he had gone. He then stood by 
the side of the person who was sitting 
on the right side of Shri Rao and we 
saw him giving hurriedly a few big 
envelopes to the person sitting on the 
right side of Shri Rao. He put them in 
his pocket at the left hand side of his 
pant. A little later he passed on the 
big envelopes after taking them out 
from his pocket to Shri C.S. R. Rao. 
Shri Rao tock them and put them in 
his right hand coat pocket outside.” 


We see that Rao had mentioned about 
Almeida and Vazirani and the rumour 
about appellant having paid them cer- 
tain amounts. These two names find 
a mention in the panchnama statement 
which also clearly says that then they 
talked something which was not audi- 
ble to PWs 4 and 5. Then in Rao’s evi- 
dence he says that he told the appel- 
lant that it would mean lack of trust 
in him and the appellant told him that 
he had full trust in him. In the pan- 
chnama it is said that Rao said “you 
have to trust me as I am trusting you.” 
The point about trusting each other 
could be understood only if Rao’s evi- 
dence is correct. There is no other ex- 
planation. Then Rao says that thse ac- 
cused asked Shahani to go out and to 
get the packets from Madanlal and 
Shahani went out from the side entry. 
In the panchnama it is mentioned that 
a few moments later the man on the 
left side of Shri Rao (Shahani) got up 
from the chair and walked out of the 
enclosure of the verandah from the 
western side, went up to the foot-path 
and came back. We are satisfied that 
on the substantial question as to what 
happened there is really no contradic- 
tion between the evidence of Rao and 
the panchnama statement as well as 
the evidence of the panch witnesses. 
We find it difficult to accept the case 
on behalf of the appellant that all that 
he did say was to ask Shahani to get 
the papers and that he found that the 
envelopes he brought contained cur- 
rency notes when the police came in 
and took them from Rao. The reaction 
of the appellant when this happened 
was not that of an innocent person in 
such a situation. He would have burst 
out and abused Shahani. He would 
have come out with his case then and 
there. It is difficult to believe the ap- 
pellant’s statement that when he ask- 


Kishan v. State of Maharashtra 


[Prs. 9-10] S. C. 2757 


ed Shahani to give Rao the papeis in 
regard to the two consignments Sha- 
hani said he had got them outside and 
he would fetch them and he went out 
and brought two envelopes which were 
later found to contain currency notes. 
He does not explain how the papers 
happened to be outside and how they 
could not be either with Shahani or 
with himself when they were inside 
the restaurant. The envelopes must 
have been with somebody outside. It 
must be Madanlal. This is also consis- 
tent with Rao’s evidence that shows 
that the appellant was trying tc see if 
he could postpone the payment till the 
consignments were cleared. We agree 
with the conclusion of the courts be- 
low that Madanlal was in Bombay on 
that day and not in Amritsar as was 
sought tc be made out on behalf of 
the appellant. 


19. Though in the arguments 
on behalf of the appellant complete 
reliance is sought to be placed on the 
panchas and the panchnama statement, 
in his statement under S. 342 Cr.P.C. 
he had said that both Mr. Rac and 
Mr. Shahani had cooked the whole mat- 
ter earlier and made Mr. Jog (D.S.P. 
of the Special Police Establishment) 
and the panchas tc believe that some 
bribe was being given to Rao and that 
all these things have been crammec in 
the heads of the panchas and they - 
were made to believe that the appel- 
lant was going to give bribe to Rao. 
The whole statement reads as though 
the panchnama contained. something 
against him. A clever attempt has been 
made to make it appear that Shahani 
went out and brought in two envelo- 
pes containing currency notes instead 
of the papers relating tc two consign- 
ments that appellant expected Shahani 
to bring. Not being in a position te 
question the integrity of PWs 4 and 
5 or the truth of their evidence an 
attempt has been made on behalf of 
the appellant to sail as close as possi- 
ble to their evidence and to give just 
a simple twist to make it appear that 
the appellant was innocent. In addi- 
tion to the fact that the appellant’s 
reaction was not that of an innocent 
man falsely accused of giving a bribe 
we do not believe, as we said earlier, 
that Rao had sufficient motive te trap 
the appellant by either himself pro- 
ducing the money or toe get it from 
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any of the appellant’s enemies. We 
are not able to find any reason to be- 
lieve that anybody had suffizient en- 
mity with appellant to try ta falsely 
foist a case against him and risk 
Rs. 5000/- in the process. We are satis- 
fied that the conclusion arrived at by 
both the courts below about the ap- 
pellant’s guilt is correct and it has 
ee established beyond all reasonable 
oupt. 


11. The only question that re- 
mains is the question of sentence. The 
learned Judge of the High Court has 
reduced the sentence of one year’s 
imprisonment awarded by the Special 
Judge to one of six months on the 
ground that the appellant paid the 
bribe only in order to avoid harass- 
ment. Even if we accept this conclu- 
sion we do not consider that the im- 
prisonment should be reduced below 
six months to which he reduced it. But 
we are of opinion that there was no 
harassment as the facts set out earlier 
would amply bear out. Nor can we 
agree with the argument advanced on 
behalf of the appellant that Rao’s evi- 
dence to the effect that the appellant 
asked him whether he would be ready 
to accept money after the consignment 
was cleared shows that he had recon- 
sidered his decision of bribing Rao snd 
wanted to turn over a new leaf. What 
.|the appellant was trying to do was 
really to try to have the cake and eat 
it too. We do not consider thaz this is 
a case like the one in Ramjanam Singh 
v. State of Bihar, ATR 1956 SC 643 of 
a person who had decided finally and 
firmly not to bribe and where it could 
be said that he was deliberately temp- 
ted beyond the powers of his frail 
endurance and provoked into break- 
ing the law by those who were the 
guardians and keepers of the law. 


12. The appeal is dismissed. 


Appeal dismissed. 


A.L R. 


AIR 1973 SUPREME COURT 2758 
(V 60 C 494) 

(From: Industrial Tribunal Calcutta) 
P. JAGANMOHAN REDDY AND 
5. N. DWIVEDI, JJ. 

M/s. Woolcombers of India Ltd., 


Appellants v. Woolcombers Workers’ 
Union and another, Respondents. 


Civil Appeal No. 2529 of 1969, D/- 
27-8-1973. 


Index Note: — (A) Industrial Dis- 
putes Act (1947), S. 11 — Industrial 


Tribunal — Award — Need for rea- 
sons in support of conclusions — Ab- 
sence of reasons — Efiect. (X-Ref:— 


Constitution of India, Arts. 226, 136— 
Judicial and Quasi-judicial authorities). 


Brief Note: — (A) The giving of 
reasons in support of their conclusions 
by judicial and quasi-judicial authori- 
ties when exercising initial jurisdic- 
tion is essential for various reasons. 
First, it is calculated to prevent un- 
conscious unfairness or arbitrariness in 
reaching the conclusions. The very 
search for reasons will put the autho- 
rity on the alert and minimise the 
chances of unconscious infiltration of 
personal bias or unfairness in the con- 
clusion. The authority will adduce rea- 
sons which will be regarded as fair 
and legitimate by a _ reasonable 
man and will discard irrelevant 
or extransous considerations. Second 
it is a well-known principle that 
justice should not only be done but 
should also appear to be done. Unrea- 
soned conclusions may be just but 
they may not appear to be just to 
thos2 who read them. Reasoned con- 
clusions, on the other hand, will have 
also the appearance of justice. Third, 
it should be remembered that an - 
peal generally lies from the decisions 
of judicial and quasi-judicial authori- 
ties to the Supreme Court by special 
leave granted under Art. 136. A judg- 
ment which does not disclose the rea- 
sons, will be of little assistance to the 
Court. The Court will have to wade 
through the entire recerd and find for 
itself whether the decision in appeal is 
right or wrong. In many cases this 
investment of time and industry will 
be saved if reasons are given in sup- 
port of the conclusions. So it is neces- 
sary to emphasise that judicial and 
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quasi-judicial authorities should al- 
ways give the reasons in support of 
their conclusions. (Para 5) 


Even the fixation of the bare 
minimum wage in an award by an 
Industrial Tribunal is the result of a 
process of reasoning. There must be 
supporting reasons for the quantifica- 
tion of the bare minimum wage. 

(Para 6) 


The absence of reasons in support 
of the conclusions is indeed ‘a serious 
flaw in an award. However, the award 
cannot be set aside simply on that 
score, if there is evidence on the re- 
cord in support of the Tribunal’s con- 
clusions. (Para 9) 


Index Note: — (B) Industrial Dis- 
putes Act (1947), Sch. 3, Item 1 — 
Wages — Minimum wage, fair wage 
and living wage — Meaning — Fixa- 
tion of basic wage and dearness allow- 
ance — Absence of documentary evi- 
dence — Effect. 


Brief Note: — (B) Broadly speak- 
ing, the first principle on which wages 
are fixed is that there is a minimum 
wage which, in any event, must he 
paid, irrespective of the extent of pro- 
fits, the financial conditions of the 
establishment or the availability of 
workmen on lower wages. This mini- 
mum wage is independent of the kind 
of industry and applied to all alike big 
or small. It sets lowest limit below 
which wages cannot be allowed to sink 
in all humanity. The second principle is 
that wages must be fair, thatis to say, 
sufficiently high to provide a standard 
family with food, shelter, clothing, 
medical care and education of children 
appropriate to the workman but not 
at a rate exceeding his wage-earning 
capacity in the class of establishment 
to which he belongs. A fair wage is 


thus related to the earning. capacity 
and the workload. It must, however, 
be realised that “fair wage” is not 


‘living wage” by which is meant a 
wage which is sufficient to provide not 
only the essentials above mentioned 
but a fair measure of frugal comfort 
with an ability to provide for old age 
and evil days. Fair wage lies between 
the minimum wage, which must he 
paid in any event, and the living wage, 
which is the goal. AIR 1967 SC 1175, 
Foll. (Para 6) 


It is now well settled that basic 
wage and dearness allowance should 
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be determined in the light of the indus- 
try-cum-tegion formula, and the finan- 
cial condition of an employer. 

(Para 10) 


For fixing basic wages and dear- 
ness allowance industrial adjudication 
sometimes leans on the industry part 
of the industry-cum-region formula 
and at other times on the region part 
of that formula. The industry part of 
the formula becomes relevant when 
the business carried on by the em- 
ployer before industrial adjudication 
is also carried on by several other con- 
cerns in the region in which the em- 
ployer is working. AIR 1964 SC 689, 
Ref. (Para 11) 


Where admittedly the employer 
Company is the only concern in the 
region carrying on the business of 
woolcombing and besides woolcombing, 
they comb also Rayon, Nylon, Tere- 
lene, Terine, Visocose, Tery-cotton and 
Posmina, the case is governed by the 
region part of the industry-cum-region 
formula. AIR 1964 SC 689, Ref. 

(Para 11) 

The region part of the industrv- 
cum-region formula requires that 
comparable concerns should nearly be 
similar to the line of business carried 
on by the employer before industrial 
adjudication. AIR 1963 SC 1327, Ref. 

(Para 12) 

Sensory similarities in jobs may be 
taken into consideration in finding out 
comparable concerns in the region, but 
they should not be regarded as decisive. 
Industrial adjudication should also give 
due weight to the widely disparate skill 
and mental and physical strain in the 
performance of jobs. Greater skill, like 
greater merit. should ordinarily receive 
more material recognition. (Para 14) 


It should be remembered that in 
dealing with the comparable character 
of an industrial undertaking, the indus- 
trial adjudication does not usually rely 
on oral evidence alone. This question 
is considered in the light of material 
evidence and circumstances which are 
generally proved by documentary evi- 
dence. What is the total capital inves- 
ted by the concern, what is the extent 
of its business, what is the order of 
the profits made by the concern, what 
are the dividends paid, how many em- 
ployees are employed by the concern, 
what is its standing in the industry to 
which it belongs, these and other mat- 
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ters have to be examined by industrial 
adjudication in determining the ques- 
tion as to whether one concern is com- 
parable with another in the matter of 
fixing wages. It is obvious that these 
questions cannot be decided merely on 
the interested testimony either of the 
workmen, or of the employer and his 
witnesses. AIR 1964 SC 728, Ref. 


While selecting comparable con- 
cerns in the region for the purpose of 
determining basic wages and dearness 
allowance of the workmen of the fac- 
tory in question the Tribunel should 
bear in mind that the selected cən- 
cerns are as nearly similar to the line 
of business carried on by the factory 
as possible. The selected concerns 
should not be disproportionately larzer 
than the factory. The concerns should 
as far as possible be compared with 
the factory as to their standing, extant 
of their customers, their profit and 
losses and any other relevant corsi- 
derations. (Para 18) 


Held that the absence of docu- 
mentary evidence was a fatal defect 
in the award in the instant case. [To 
avoid further delay the Supreme Court 
called for a fresh finding from the 
Tribunal in regard to basic wages and 
dearness allowance in the light of thair 
judgment.| 


Cases Referred: Chronological Paras 


ATR 1967 SC 1175 = (1967) 2 Lab 
LJ 55, Kamani Metals anc 
Alloys Ltd. v. Their Workman 6. 7 


AIR 1964 SC 689 = (1964) 5 SCR 
362. Greaves Cotton and Co 
Lid. v. Their Workmen 1l 


AIR 1964 SC 728 = (1964) 5 SCR 
344, Workmen of Balmer Lewrie 
and Co. v. Balmer Lawrie and 
Co. 16 

(Contd. on Col. 2) 


(1) highly skilled 
(2) skilleé workmen 
(3) semi-skilled workmen 
(4) unskilled workman 


They were also given an increment of 
wage of other employees was fixed in 


(1) Clerk Grade I 
(2) Clerk Grade IJ 
(3) S. B. Clerk 
(4) S. A. Clerk 
(5) Driver 


workmen 


AIR 1963 SC 1327 = (1963) Supp 
2 SCR 16. French Motor Car 
Co. Ltd. v. The Workmen . 12 


The Judgment of the Court was 
delivered by ` 


DWIVEDI, J.— M/s. Woolcom- 
bers of India Limited have their fac- 
tory at Jagatdal, 21 miles from Cal- 
cutta. They shall hereafter be ad- 
dressed as Woolcombers. They are the 
appellants in this case. The respon- 
dents are their workmen employed in 
the factory at Jagatdal. They are re- 
presented by two Unions: Woolcombers 
Workers’ Union and the Issac Holdens 
Mazdoor Union. On June 4, 1969, the 
West Bengal Government referred an 
industrial dispute between the Wool- 
combers and their workmen to the 6th 
Industrial Tribunal, Calcutta for ad- 
judication. As many as 10 points of 
dispute were referred. Parties filed 
their written statements and produced 
their oral and documentary evidence. 
After examining the evidence, the Tri- 
bunal gave its award on September 26, 
1969. All the referred points except a 
part of point No. 1 and point No. 7 
were decided against the workmen. 
Point No. 7 related to the categorisa- 
tion of workmen in the factory. They 
were catagorised into four classes: (1) 
highly skilled workmen, (2) skilled 
workmen, (3) semi-skilled workmen 
and (4) unskilled workmen. The finding 
on point No. 7 is not impugned in this 
appeal. A part of point No. 1 relating to 
the fixation of grades and scales of pay 
was decided against the workmen. 
There is no appeal against this part of 
the award by the workmen. The re- 
maining part of point No. 1 relating to 


the fixation of the basic wage and 
dearness allowance was decided in 
favour of the workmen. The basic 


wage of the workmen was fixed in the 
following manner: 


— Rs. 32/- per week 
—Rs. 28/- per week 
—-Rs. 25/- per week 
—-Rs. 22.50 P. per week. 


Rs. 10/- over the basic wage. The basic 
the following manner:. 


Rs. 150-5-170-8-250 
Rs. 130-5-200 
Rs. 200-10-300 
Rs. 270-10-370 
Rs. 120-5~-140 
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(6) Darwan 

(7} Sweeper 

(8) Junior Laboratory 
Assistant 


(9) Senior Laboratory 
Assistant 
(10) Overlooker 


2. Before the award, all the 
workers were getting dearness allow- 
ance at the flat rate of Rs. 94.10 p. 
The award has varied the dearness al- 
lowance in the following manner: 


(1) Employees getting Rs. 100 or 


below per month — dearness allow- 
ance at Rs. 150/- per month. 
(2) Employees getting between 


Rs. 100 and 200 per month — dearness 
allowance at Rs. 60/- per month for 
the second Rs. 100/-. 


(3) Employees getting between 
Rs. 200 and 300 per month — dearness 
allowance at Rs. 20/- for the additional 
Rs. 100/-. 


Oe This rate of dearness allow- 
ance will remain in force so long as 
the point for the cost of living fluctu- 
ates between 650 and 750. If the point 
goes beyond 750, per 5 points there 
will be an increase of Re. i/-. Simi- 
larly, if the point goes below 650, per 
5 points there will be a decrease of 
Re. 1/-. 

4. The Tribunal has not stated 
the reasons in support of its conclu- 
sions. This criticism of Shri Chau- 
dhary, counsel for the Woolcombers, 
appears to us to be right. As regards 
basic wages, the Tribunal says only 
this: 

“I am inclined to lay down the 
basic wages of the workmen...... those 
who are highly skilled workmen......... 
will get Rs. 32/- per week as their 
basic wages. Those who arẹ skilled 
workmen......... will get Rs. 28/- per 
week as their basic wages. Those who 
are semi-skilled workmen...... will get 
Rs. 25/- per week as their basic wages 
......Those who are unskilled workmen 
will get Rs. 22.50 P. per week as their 
basic wages.” 

As regards the basic wages of other 
employees, the Tribunal says: “Now in 
the light of the enhanced pay as re- 
vised by me in respect of skilled. un- 
skilled, semi-skilled and highly skill- 
ed workers, I want to revise” the 
existing wages of clerks. drivers, dur- 
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. 90/- 

. B6/- ’ 

- 1380-10-170-12- 
206-15-251-18- 
305 

. 180-15-240-20- 
300-25-400 

Rs. 180-15-290-20-410° 


wan. sweeper, laboratory assistants and 
overlookers. 


5. It may be observed that the 
first passage quoted by us states only 
the conclusions. It does not give the 
supporting reasons. The second pas- 
sage quoted by us states merely one 
of the reasons. The other relevant rea-: 
sons are not disclosed. The giving of 
reasons in support of their conclusions 
by judicial and quasi-judicial autho-., 
rities when exercising initia! jurisdic-' 
tion is essential for va.clous reasons. 
First, it is calculated to prevent un-| 
conscious unfairness or arbitrariness in; 
reaching the conclusions. The very 
search for reasons will put tre autho- 
rity on the alert and minimise’ the 
chances of unconscious infiltration of 
personal bias or unfairness in the con- 
clusion. The authority will adduce rea- 
sons which will be regarded as fair 
and legitimate by a reasonable man 
and will discard irrelevant or extra- 
neous consideraticns. Second, it is a 
well-known principle that justice 
should not only be done put should 
also appear to ba done. Unreasoned 
conclusions’ may be iust but they may 
not appear to be just tc those who 
read them. Reasoned conclusions, on 
the other hand, will nave also the ap- 
pearance of justice. Third, it should 
be remembered that an appeal gene- 
rally lies from the decisions of judi- 
cial and quasi-judicial authorities to 
this Court by special leave granted 
under Art. 136. A judgment which 
does not disclose the reasons, will be 
of little assistance to the Court. The 
Court will have to wade through the 
entire record and find for itself whe- 
ther the decision in appeal is right or 
wrong. In many cases this investment 
of time and industry will be saved if 
reasons are given in support of the 
conclusions. So it is necessary to em- 
phasise that judicial and quasi-judi- 
cial authorities should always give the 
reasons in support of their conclusions. 


6. Shri Sanghi, counsel for the 
Woolcombers Workers’ Union, seeks to 
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explain away the absence of reasons 
in the award by the argument that the 
Tribunal has fixed the bare minimum 
wage. We are unable to accept this 
argument. Even the fixation of the 
bare minimum wage is the result of a 
process of reasoning. There must be 
supporting reasons for the quantifica- 
tion of the bare minimum wage. But, 
as already stated, the Tribunal has not 
Biven any reasons at all in support of 
the basic wages fixed for the factory 
workmen. More importantly, the Tri- 
bunal does not appear to have fixed 
the bare minimum wage. There are 
several decisions of this Court on the 
meaning of the bare minimum wage. 
We shall refer only to one of them: 
Kamani Metals and Alloys v. Their 
Workmen, (1967) 2 Lab LJ 55 at p. 58 
=(AIR 1967 SC 1175). Hidayatullah J, 
there said: 


“To cope with these differences 
certain principles on which wages are 
fixed have been stated from time te 
time by this Court. Broadly speaking. 
the first principle is that there is a 
minimum wage which, in any event 
_ [must be paid, irrespective of the ex- 
tent of profits, the financial condition 
of the establishment or the availabi- 
lity of workmen on lower wages. This 
minimum wage is independent of the 
kind of industry and applies to all 
alike big or small. It sets the lowest 
limit below which wages cannot he 
allowed to sink in all humanity. The 
second principle is that wages must be 
fair, that is to say, sufficiently high to 
provide a standard family with food. 
shelter, clothing, medical care and 
education of children appropriate to 
the workman but not at a rate exceed- 
ing his wage-earning capacity in the 
lclass of establishment to which he 
belongs. A fair wage is thus related tc 
the earning capacity and the workload. 
It must, however, be realised that 
“fair wage” is not “living wage” by 
which is meant a wage which is suffi- 
cient to provide not only the essentials 
above mentioned but a fair measure 
of frugal comfort with an ability te 
provide for old age and evil days. Fair 
wage lies between the minimum wage. 
which must be paid in any event, and 
the living wage, which is the goal.” 


7. The referring order of the 
West Bengal Government does not ask 
the Tribunal to fix the bare minimum 
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wage as explained in the aforesaid 
decision: nor do the pleadings of the 
two Unions set out a clear and unam- 
biguous plea for the bare minimum 
wage. Paragraph 6 of the written state- 
ment filed by the Issac Holdens Maz- 
door Union states that “the conditions 
of service for the workmen have been 
kept miserably low on the lines of the 
jute workers.” Paragraph 8 says that 
the basic wages of workmen of al 
categories “are low.” This, in our opi- 
nion, is not a clear and unequivocal 
plea for the bare minimum wage. 
Paragraphs 6 and 8 make a statement 
of the factual position regarding the 
condition of service including the basic 
wages in the factory at the time of 
the reference of the dispute to the 
Tribunal. It is nowhere stated in the 
aforesaid written statement that the 
workers were claiming bare minimum 
wage. Paragraph 11 of the written 
statement seems to suggest to the con- 
trary. It is said in this paragraph that 
the claims made in the written state- 
ment “are just and reasonable and the 
Company has capacity to meet these 
claims.” The question whether the 
claim for a particular basic wage is 
just and reasonable or whether the em- 
ployer has the capacity to pay the 
claimed basic wage is wholly irrele- 
vant to the demand of the bare mini- 
mum wage. The bare minimum wage 
as pointed out in (1967) 2 Lab LJ 55= 
(AIR 1967 SC 1175) (supra) must be 
paid by an employer in spite of want of 
financial capacity. The bare minimum 
wage is the “lowest limit below which 
wages cannot be allowed to sink in 
all humanity.” Paragraph 3 of the 
written statement filed by the Wool- 
combers Workmen Union states that 
the wages “paid to the workers are not 
only below the level of fair wages but 
far below the need-based minimum 
even as recommended by the Fifteenth 
Indian Labour Conference.” Para- 
graph 8 of the written statement re- 
iterates that the “existing wagesin the. 
factory: are much below the need- 
based minimum.” These two para- 
graphs do not go beyond stating the 
factual position in respect of wages in 
the factory. They do not say that the 
bare minimum wage is not being paid 
nor do they demand it. Paragraph 7 of 
the written statement states that the 
“workers have been assured under 
the Constitution of India that living 
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wages would be made available to 
them. The concept of living wage is 
dynamic and not static. It varies from 
time to time and country to country. 
Today the need-based minimum wage 
for the lowest paid group of the work- 
men cannot be less than Rs. 240/- per 
month per head. It was in 1961 that 
the floor level of fair wage for the 


working class had been assessed ap- 
proximately at about Rs. 280/- and 
that of the clerical staff at Rs. 380/- 


per month. The living wages would be 
much higher still. Since 1961 the cost 
of living index has gone very high and 
as such the amount of need-based 
minimum wage is greater still than 
what it was in 1961.” 


The Union goes on to add: “The fact 
remains that the company is a fairly 
old one and it has sufficient resources 
to make available to its workmen at 
least fair wages with grades and in- 
cremental scale of pay on the basis of 
skill. It is high time that some pro- 
gress should be made towards payment 
of living wages to the workmen by 
introducing grades and scales of pay 
with annual increments.” This wouid 
show that the Woolcombers Workers’ 
Union was claiming a basic fair wage 
and not the bare minimum wage. No- 
where in this written statement there is 
a clear demand for the bare minimum 
wage. On the whole the two written 
statements, in our view, seek to claim 
a basic fair wage. The statement of 
N. H. Khan, P.W. 1 “that the wages 
are very inadequate for their subsist- 
ence” again is a characterisation of 
the rates of wages in the factory at 
the time of the reference. Those words 
cannot spell out a demand for bare 
minimum wage. Expatiating on the 
workmen’s demand for the basic wa- 
ges claimed in their statement, N. H. 
Khan later said that “When we say 
that our demand for wages is need- 
based. I mean that my children will 
have adequate food and proper cloth- 
ing and expenses for education. I 
mean by that we want minimum 
wages.” 

Our attention was also drawn by Mr. 
Sanghi to the statement of G. Ghorai 
to this effect: 

“I have 7 dependents. One of them 
is of school going age. I cannot send 
her to school. I have two children, 
elder is the daughter. She is 6 years. 
My brother who is 15 is unemployed. 


Woolcombers of India v. Their Workers’ Union [Prs. 7-9] S. C. 2763 


He cannot be sent to school nor my 
daughter because of paucity of money. 
We, seven live in one room flat at a 
rent of Rs. 15/- per month. My expen- 
ses Only for marketing for daily needs 
e.g. vegetables, salt, onion, ginger come 
to Rs. 40/- per mozth. I do not buy 
any milk. My expenses for fuel and 
kerosene oil come to Rs. 16/-- per 
month. I cannot make both ends meet 
by my monthly pay. I am in constant 
debt.” 

This statement is again factual. It is 
perhaps a vivid description of the 
workers’ plight at the time of the re- 
ference of the dispute to the Tribunal. 
It does not. however. state that the 
basic wage claimed inthe written state- 
ment is the bare minimum wage. It is 
true that N. H. Khan has said that 
“we want minimum wage,” but he has 
clarified what he meant by “minimum 
wage.” According to him, minimum 
wage must. include expenses for the 
education of the workers’ children. 
But a basic wage which provides for 
the education of the workers’ children 
is not the bare minimum.wage;: it is 
fair wage. (See (1967) 2 Lab LJ 55 at 
page 58 = (AIR 1967 SC 1175) (supra).) 


8. In fixing the basic wages, 
the Tribunal states: 

“In increasing basic wage as I am 
proposing to do I am quite alive te the 
fact that the said wage rate cannot 
be in any way fair wage let alone liv- 
ing wage but keeping in view the 
financial position of the company as 
it is now as also the nature of work 
they do along with their respective 
skill, I am increasing the wage-struc- 
ture at the rates prescribed by me.” 


9. According to Shri Sanghi. 
this passage clearly indicates that the 
Tribunal has fixed the bare minimum 
wage. We have already pointed out 
that the referring order of the West 
Bengal Government did not ask the 
Tribunal to fix the bare minimum 
wage. It is also necessary to point out 
at this stage that apart from the afore- 
said passage in the award there is no 
reference at any other place - therein 
that the bare minimum wage was be- 
ing granted to the workmen. The 
financial capacity of an employer does 
not enter into the scale in the fixation 
of a bare minimum wage. But in fix- 
ing the basic wages the Tribunal has 
admittedly considered the financial 
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capacity of the Woolcombers. It would 
suggest that the Tribunal has really 
fixed the basic fair wage. So.when the 
Tribunal says in the aforesaid passage 
that the basic wages fixed by it “can- 
not be in any way fair wage” it does 
not really mean to say that it was 
fixing the bare minimum wage. It 
seems to us that the Tribunal really 
wanted to emphasise the fact that hav- 
ing regard to the financial capacity of 
the Woolcombers it was not awarding 
more than the floor level of the fair 
wage to the workmen. So we do not 
agree with Shri Sanghi that the Tri- 
bunal has fixed the bare minimum 
wage. Now. the absence of reasons in 
support of the conclusions is indeed a 
serious flaw in the award. However, 
the award cannot be set aside simply 
on that score, if there is evidence on 
the record in support of the Tribunal’s 
conclusion. Accordingly we have gone 
through the entire evidence on record. 


10. It is now well settled that 
basic wage and dearness allowance 
should ‘be determined in the light of 
the industry-cum-region formula, and 
the financial condition of an employer. 
50 the evidence will have to be exa- 
mined in the light of these twe princi- 
ples. 


Industry-cum-region formula: 


11. For fixing basic wages and 
dearness allowance industrial adjudi- 
cation sometimes leans on the indus- 
try part of the industry-cum-region 
formula and at other times on the re- 
gion part of that formula. The indus- 


try part of the formula becomes rele-. 


vant when the business carried on by 
the employer before industrial adjudi- 
cation is also carried on by several 
other concerns in the region in which 
the employer is working. (See Greaves 
Cotton and Co. v. Their Workmen. 
(1964) 5 SCR 362 = (AIR 1964 SC 
689). The industry part of the formula 
is not applicable in this case because 
admittedly the Woolcombers is the 
only concern in the region carrying on 
the business of woolcombing. Besides 
woolcombing, Woolcombers comb also 
Rayon, Nylon, Terelene, Terene. Viso- 
cose, Tery-cotton and Posmina. This 
case is accordingly governed by the 
region part of the industry-cum-region 
formula. (See (1964) 5 SCR 362 = 
(AIR 1964. SC 689) (Supra). ) 


AIR. 


12. The region part of the 
industry-cum-region formula requires 
that comparable concerns should near- 
ly be similar to the line of business 
carried on by the employer before 
industrial adjudication. (See French 
Motor Car Co. Ltd. v. Workmen, 
(1963) Supp 2 SCR 16 at p. 22 = (AIR 
1963 SC 1327).) The argument of the 
Woolcombers before the Tribunal was 
and still is that there are a large num- 
ber of jute mills in the vicinity of 
their factory and that the line of busi- 
ness carried on by them is similar to 
the line of business carried on in the 
Woolecombers factory. The Tribunal re-} 
jected this argument. The Tribunal has 
pointed out that it is true that some 
jobs in the Woolcombers and jute mills 
are similar. Nevertheless it has taken 
the view that the Woolccmbers cannot 
be compared with the jute mills. It 
has elaborately pointed out the mate- 
rial differences in the jobs in the 
Wooleombers and jute mills. The 
workmen of Woolcombers handle finer 
and costlier articles. The working 
operations in the Woolcombers are 
more strenuous and perilous. The raw 
materials require more skilful handl- 
ing and more attention and the pro- 
ducts are to be handled much more 
carefully than the products of jute 
mill. Wool has got many more varie- 
ties than jute. The shortest length of 
jute is 3 feet while that of wool is two 
inches. The Tribunal has concluded: 
‘(F)rom the entire evidence it is clear 
from start to finish in case of Wool- 
combers’ work it is not only more 
exacting in spite of its apparent simi- 
larity but also call for more skill.” 

13. It has been urged by Shri 
Chaudhary that the differences pointed 
out by the Tribunal in the -perform- 
ance of jobs in the Woolcombers and 
jute mills are not borne out by the 
evidence on record and that they are 
not material for the purpose of decid- 
ing whether jute mills are comparable 
concerns. It has come in the evidence 
of workmen that many of them work 
in conditions of “intense heat’; and 
this is admitted also by the Woolcom- 
bers’ witness, B. B. Roy. One of the 
workmen’s witnesses has stated that 
often workers faint on account of 
working in intense heat. Again, the 
evidence of the workmen also shows 
that many of them work in high 
powered light which causes very great 
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strain on their eyes. B. B. Roy has 
also admitted that some of the workers 
work in very difficult conditions of 
dust. In short the evidence shows that 
the work in the Woolcombers requires 


much more caution, precision and at- ' 


tention than the work in the jute 
milis. Naturally, the workers are put 
to much more mental and physical 


strain than the workers in the jute 
mills. 
14, B. B. Roy, Woolcombers’ 


witness. has compared the j2b of cer- 
tain workmen in the Woolcombers 
with the job of workmen in the jute 
mills. For instance, according to him 
soap makers’ job in the Woolcombers 
is similar to Emulsion Tank Attendant 
of Anglo India Jute Mills. Scap makers’ 
job, according to him, is to make soap 
solution in a tank, while Emulsion 
Tank Attendants’ job is to make 
emulsion of soap, oil and water. He 
has made similar comparisons between 
other jobs. Sensory similarities in jobs 
may be taken into consideration in 
finding out comparable concerns in the 
region, but in our judgment they 
should not be regarded as decisive. 
Industrial adjudication should also give 
due weight to the widely disparate 
skill and mental and physical strain in 
the performance of jobs. Greater skill. 
like greater merit, should ordinarily 
receive more material recognition. 
Greater mental and physical strain 
calls for more expenditure on the 
worker’s renewal of himself and should 
accordingly be better rewarded. No 
workman will be willing’ to entertain an 
arduous and perilous task for inade- 
quate remuneration. Inadequate re- 
muneration will not conduce to indus- 
trial peace. Considering all the circum- 
stances of the case, we think that the 
Tribunal has not gone wrong in 
conclusion that the Woolcornbers can- 
not be compared with jute mills. 


15. Shri Chaudhary’s main 
‘ grievance is that the Tribunal has 
made no endeavour to select for com- 
parison concerns nearly similar to the 
line of business carried or by the 
Woolcombers. We are satisfied that it 
is a just grievance. The Tribunal has 
given no reasons in support of its con- 
clusion regarding the fixation of the 
basic wages and dearness allowance. 
Nor has it compared the Woolcombers 
with any other concern. The workmen 


its ° 
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no doubt produced some oral evidence 
in respect of certain concerns. In his 
evidence Nabi Hasan Khan has sought 
to compare the Woolcombers with the 
Hindustan Lever Ltd., Exide Associa- 
ted Battery. National Insulated Cable 
Co.. Titaghar Paper Mill No. 2, Calcut- 
ta- Electric Supply, Shyamnagar 
Works and Incheck Tyre. Those. con- 
cerns are situated near the Woolcom- 
bers’ factory. The workmen also exa- 
mined P. D. Raj Dhar from Hindus- 
stan Lever Ltd., Amrit Lal Karmakar 
from Titaghar Paper Mill No. 2 and 
Binoy Kumar Ganguli from Rolling 
and Steel Ropes Ltd. to show that the 
basic wages and dearness allowance 
payable to the workers of those con- 
cerns were much higher than the basic 
wages and dearness allowance paid to 
the workmen of the Woolcombers. It 
does not seem that the Tribunal has 
relied on the workmen’s oral evidence. 
It has merely commented that presum- 
ably this evidence had been led for the 
purpose of “impressing upon me that 
the basic wages and dearness allowance 
of those concerns...... are much higher 
than those enjoyed by the employees 
of the Woolcombers.” 

. 16. Indeed the Tribunal could 
not rely on this .oral evidence. The 
workmen did not specify in their writ- 
ten statement the names of the com- 
parable concerns in the region. Accord- 


‘ingly the Woolcombers could not have 


a reasonable opportunity of effective 
confrontation of the workmen’s wit- 
nesses. More importantly. it should be 
remembered that “in dealing with the 
comparable character of an industrial 
undertaking, the industrial adjudication 
does not usually rely on oral evidence 
alone.- This question is considered in 
the light of material evidence and cir- 
cumstances which are generally prov- 
ed by documentary evidence. What is 
the total capital invested by the 
concern. what is the extent of its busi- 


‘ness, what is the order of the profits 


made by the concern, what are the 
dividends paid, how many employees 
are employed by the concern, what is 
its standing in the industry to which it 
belongs. these and other matters have 
to be examined by industrial adjudica- 
tion in determining the question as to 
whether one concern is comparable 
with another in the matter of fixing 
wages. Now, it is obvious that these 
questions cannot be decided merely on 
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the interested testimony either of the 
workmen, or of the employer and ħis 
witnesses.” (See Workmen of Balmer 
Lawrie and Co. v. Balmer Lawrie and 
Co. (1964) 5 SCR 344 at p. 353 = (AIR 
1964 SC 728). The absence of any docu- 
mentary evidence is a fatal defect in 
the circumstances of this case. Accord- 
ingly, we cannot uphold the Tribunal’s 
award on basic wages and dearness al- 
lowance. 


Workmen v. Management. 


17. The question now is: what 
course should we adopt? We can set 
aside the award ana u:rect the Tribu- 
nal to make a fresh award after allow- 
ing the parties to produce evidence in 
relation to comparable concerns in the 
region. The other course is to call for 
a finding from the Tribunal in regard 
to basic wages and dearness allowance 
in the light of our judgment The ado- 
ption of the first course may unduly 
delay the final award, for it is not 
improbable that an appeal may be iil- 
ed in this Court against the fresh 
award. The reference was made some 
time in June, 1968 and five years have 
already gone by without the award 
becoming final. The adoption of the 
second course, on the other hand, is 
likely to avoid undue delay. It appears 
to us that having regard to the cir- 
cumstances of this case, we should 
adopt the second course. We would 
defer our decision on the question of 
financial capacity of the industry to 
bear the burden of the increased basic 
wages and dearness allowance till the 
finding of the Tribunal is received by 
this Court. 


18. While selecting compar- 
able concerns in the region for the 
purpose of determining basic wages 
and dearness allowance of the work- 
men of the Woolcombers the Tribunal 
should bear in mind that the selected 
concerns are as nearly similar to the 
line of business carried on by the 
Woolcombers as possible. The selected 
concerns should not be disproportion- 
ately larger than the Woolcombers. 
The concerns should as far as possible 
be compared with the Woolcombers as 
to their standing. extent of their 
labour force, extent of their customers, 
their profits and losses and any other 
relevant considerations. 

19. We direct the Tribunal to 
record a fresh finding on the quantum 
of the basic wages and dearness allow- 
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ance by applying the region part of 
the industry-cum-region formula and 
in the light of our judgment. Parties 
are allowed to adduce their . evidence 
on this limited question only. The Tri- 
bunal should send its finding to this 
Court within four months from the 
receipt of the record from this Court. 
Costs will abide the event. 


Order accordingly. 


tena ee aol 
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(From: Madras) 
P. JAGANMOHAN REDDY, S. N. 
DWIVEDI AND P. K. GOSWAMI, JJ. 


Workmen, Appellants v. Manage- 
ment of Sijua (Jherriah) Electric Sup- 
ply Co. Ltd., Respondents. 


Civil Appeals Nos. 2446 and 2447 
of 1967, /D- 25-9-1973. 

Index Note: — (A) Payment of 
Bonus Act (1965), S. 6 — Bonus 
Calculation of available surplus 
Amount shown as provision for rebate 
to consumers under Para 2 (i) of Sch. 
YI to Electricity (Supply) Act. 1948 is 
deductible from gross profits to arrive 
at available surplus. Decision of Madras 
High Court affirmed. 

Brief Note: — (A) Amount re- 
tained by an Electrical undertaking 
payable as consumer’s rebate under 
the Electricity (Supply) Act has to be 
deducted before profit could be com- 
puted for payment of bonus. (Case law 
discussed). l (Para 9) 

Any amount in the hands of the 
undertaking liable to be returned to the 
consumers as rebate cannot be taken 
into account in computing the gross 
profits of the undertaking. It is only 
after deducting this amount that the 
actual revenue of the undertaking 
could be computed and hence the 
amount to be returned as rebate to the 
consumers is a deductible item. (Para 9) 

Index Note: — (B) Payment of 


Bonus Act (1965) S. 6 and Sch. M, 
Item 6 — Development reserve — 
Amount not appropriated for earlier 


years cannot be appropriated in the 
year of account. Decision of Madras 
High Court reversed. (X-Ref: Electri- 
city (Supply) Act (1948), Sch. VI. Para 
V A Sub-para (2)). 
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Brief Note: — (B) While calculat- 
ing available surplus the amount ap- 
propriated as development reserve for 
that account year is alone to be con- 
sidered. The proportionate develop- 
ment reserve for the earliar years 
which could not be appropriated for 
non-availability of sufficient fund 
could not be taken into consideration. 

(Para 12) 


There is nothing in sub-paras (1) 
or (2) of Para VA, Sch. VI of Electri- 
city Supply Act which can justify the 
submission that what has not been ap- 
propriated for the earlier years could 
be appropriated in the year cf account. 

(Para 12) 
Cases Referred: Chronological Paras 
AIR 1972 SC 70 = (1972) 1 SCR 
60, Jabalpur Bijlighar Karam- 
chari Panchayat v. Jabalpur 
Electric Supply Co. Ltd. 9 
AIR 1966 SC 30 = (1965) 3 SCR 
818, Poona Electric Supply Co. 
Ltd. v. Commr. of Income Tax, 
Bombay Q 


The Judgment of the Court was 
delivered by 

JAGANMOHAN REDDY, J.:— 
The Management of Sijua (Jherriah) 
Electric Supply Company Ltd. — the 
respondents—had initially ofžered only 
4 per cent. bonus to all the employees 
of its establishment because the al- 
locable surplus which was avail- 
able was less than 4 per cent. Sub- 
sequently, having regard to the 
decision of the Madras High Court it 
revised the calculations of allocable 
surplus and offered to distribute to its 
employees under the Payment of 
Bonus Act, 1965 (hereinafter termed 
‘the Bonus Act’). a sum of Rs. 34,492/-. 
The workmen (Appellants) refused to 
accept this amount as the management 
had failed to furnish the details or the 
basis of computing the amount which 
was being offered to them. A dispute 
was thus raised, and it was referred to 
conciliation. It appears that during 
these conciliation proceedings, both the 
parties agreed to the following terms 
of settlement: 


“(1) The Union agree ~o accept 
the present offer of the management 
purely on provisional basis without 
prejudice to their claim fer higher 
bonus for the year 1964-65. “he mana- 
gement agree to distribute this amount 
as early as possible. 
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(2) Both the parties agree to refer 
to the Industrial Tribunal for adjudi- 
cation the following points of difference 
in respect of calculation of available 
surplus for the year 1964-65 to settle 
the issue of payment of bonus for that 
yea 


Supply Co. 


T. i 

(a) Whether a sum of Rs. 18,086/- 
provided for in the profit and loss ac- 
count as provision for rebate to con- 
sumers in accordance with 6th Sche- 
dule of the Electricity Supply Act, 
1948 should be added back to arrive at 
the gross profit for the said account- 
ing year in accordance with the Pay- 
ment of Bonus Act? If so, whether this 
amount should also be deducted from 
the gross profit to arrive at available 
surplus? 

(b) Whether deduction of follow- 
ing amounts from the gross profit is 
in accordance with the provisions of 
the Payment of Bonus Act. 


(i) Rs. 23,455/~ on account of deve- 
lopment rebate allowable under the 
Income-tax Act. 

(ii) Rs. 35.682/- 
development reserve.” 


2. Pursuant to the above agree- 
ment. the Governor of Bihar referred 
for adjudication of the Industrial Tri- 
bunal the disputes referred to in sub- 
clauses (a), (b) G) and (b) (ii) of cl. (2)° 
of the said agreement. Before the Tri- 
bunal it was contended on behalf of 
the appellants that the amount in sub- 
clause (a) of the reference cannot be 
deducted from the gross profits be- 
cause it is a rebate to consumers and 
is paid from out of profits. It cannot, 
therefore, be shown in the revenue ac- 
counts of the company as an item of 
expenditure and must be added back 
for the purpose of calculation of bonus. 
In respect of the amount in sub-cl. (b) 
(i) of the reference the contention is 
that it cannot be deducted as a rebate 
and if it has te be deducted, it has to 
be added back also. It was lastly con- 
tended in respect of the amount in sub- 
clause (b) (ji) of the reference that the 
deduction is not contemplated by item 
6 of the Third Schedule to the Bonus 
Act. 


on account of 


3. On‘January 16, 1967, the 
Tribunal gave the following award: 


(1) In respect of the sum of 
Rs. 18.086/- it held— 
(a) that although the aforesaid 


sum represented the amount of rebate 
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payable to the consumers and not to be 
retained by the company. none-the- 
less it was a profit for the purpose of 
computation in order to arrive at the 
amount which the workers should get 
as bonus; 


(b) that the aforesaid amount of 
Rs. 18,086/- which has been retained 
by the management to be returned te 
the consumers later on, must be taken 
as a reserve within the meaning of 
Item 2 (e) of the Second Schedule of 
the Bonus Act, 1965, and has to be 
added back; and 


(c) that the sum of Rs. 18,086/- 
which was deemed to be a reserve and 
had to be added back under item 2 (e) 
of the Second Schedule of the Bonus 
Act was not an amount to be deduc- 
ted as a reserve under S. 6 (d) of the 
Bonus Act and, therefore. could not 
be deducted for the purposes of the 
computation of profits for payment of 
bonus. 

(2) That in regard to the amount 
of Rs. 23,455/- the Tribunal held that 
merely because the company as, for 
some reason or the other, omitted to 
mention the aforesaid amount in the 
profit and loss account that would not 
prevent the same being added back 
particularly when the same is being 
claimed as deduction under the provi- 
sions of the Bonus Act. Accordingly it 
came to the conclusion thatthe deduc- 
tion of Rs. 23,455/- on account of the 
development rebate allowed under the 
Income-tax Act from the gross profits 
without adding back to it is not in ac- 
cordance with the Bonus Act. 

(3) In so far as the sum of Rupees 
35,682/- which has been both added 
and deducted, the Tribunal held that 
the amount has been rightly deducted 
under clause (d) of S. 6 of the Bonus 
Act for the purpose of arriving at the 
available surplus. 


4, By a writ petition the res- 
pondents challenged the 
the award which was against them, 
and the workmen by a separate writ 
petition contested the validity of the 
award which was against them. The 
High Court which heard both these 
petitions together came to the conclu- 
sion that the decision of the Tribunal 
on item (1) (a) of the reference direct- 
ing the respondents to add back 
Rs. 18,086/- for calculating th2 gross 
profits was wrong and it was accord- 


validity of 
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ingly quashed. The remaining portion 
of the award which disallowed the 
deduction of the said sum from the 
gross profits was maintained. As re- 
gards item (b) (i) of the reference 
relating to the sum of Rs. 23,455/-. 
shown as development rebate. it held 
that the portion of the award which 
directed that it should be added back 
to the net profits to calculate the 
gross profits under clause (2) (d) of 
the Second Schedule of the Bonus Act 
was also wrong and it was accordingly 
quashed. In respect of the award on 
clause (b) (ii) of the reference it main- 
tained the award of the Tribunal. In 
the result the respondents’ petition 
was allowed and the appellants’ peti- 
tion dismissed. 


Be Against the aforesaid deci- 
sion, these appeals are by certificate 
granted by the High Court. 


6. The dispute between the 
company and the workmen, as already 
stated, arose in respect of the permis- 
sible additions and deductions to be 
made to the profits for the purpose of 
ascertaining the bonus payable to the 
workmen under the provisions of the 
Bonus Act. The balance-sheet of the 
company for the year ending March 
31, 1965. showing the profit and loss 
account was duly published. and there 
was a controversy between the com- 
pany and its workmen as regards three 
items mentioned in the profit and loss 
account which were also the subject- 
matter of the reference. The first item 
related to a sum of Rs. 18,086/- repre- 
senting the rebate payable to the con- 
sumers under paragraph II (i) of the 
Sixth Schedule to the Electricity (Sup- 


ply) Act, 1948 — hereinafter called’ 
the Electricity (Supply) Act; the 
second one related to a sum of 


Rupees 23.465/- on account of deve- 
lopment rebate allowable under the 
Incoma-tax Act, 1961; and the 
third one related to a sum of Rupees 
35,682/- in respect of development re- 
serve. 

T. The learned Advocate for the 
appellants, however, at the outset indi- 
cated that he was not challenging the 
decision of the High Court in respect 
of the second item of Rs. 23,455/- 
deducted under the Income-tax Act. 
1961, as development rebate. This 
leaves the first and the third items, one 
in respect of Rs. 18.086/- which has 
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been directed by the High Court io be 
deducted on account of rebate payable 
to the consumers under Paragraph II 
(i) of the Sixth Schedule to the Elect- 
ricity (Supply) Act, and the third item 
in respect of Rs. 35. 682/- on account of 
development reserve. 

8. It may be menticned that 
the computation and payment of bonus 
under the Bonus Act is prcevided on 
unit-wise basis in accordance with the 
formula laid down under that Act. As 
far as this case is concerned, the pay- 
ment of bonus is related to zhe profits 
of the year subject to the maximum 
bonus and amount available by way of 
set-on. As the company is not a bank- 
ing company to which the First Sche- 
dule is applicable. the methcd of com- 
putation of gross profits is laid down 
in the Second Schedule to che Bonus 
Act. Section 6 enumerates the deduc- 
tions that have to be made Dut of the 
gross profits in order to arrive at the 
available surplus. The deductions con- 
sist of depreciation, development re- 
bate, direct taxes and items mention- 
ed in the Third Schedule. It may be 
observed that rehabilitation grant is 
left over as an item of deduction from 
gross profit, which is a departure from 
what was required to be deducted 
under the Full Bench formula of the 
Labour Appellate Tribunal. The 
amount of depreciation and develop- 
ment rebate are to be arrived at as 
provided under the Income-tax Act. 
In case of depreciation, however, if 
one employer has been paying bonus to 
his employees under an award agree- 
ment, or settlement made before the 
commencement of the Bonus Act and 
subsisting at such commencement after 
deducting from the gross profits. then 
the depreciation deducted, at the op- 
tion of the employer, shall be the 
notional normal depreciation. Sec- 
‘tion 2 (4) defines “allocable surplus” 
as meaning “(a) in relation to an em- 
ployer, being a company (other than 
a banking companv) which has not 
made the arrangements prescribed 
under the Income-tax Act for the de- 
claration and pavment within India of 
the dividends, payable out of its pro- 
fits in accordance with the srovisions 
of Section 194 of that Act, sixty-seven 
per cent. of the available surplus and 
includes any amount treated as such 
under sub-section (2) of Section 34.” 
“Available surplus” is defined in Sec- 
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‘given as a rebate to the 
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tion 2 (6) as meaning “the available 
surplus computed under Section 5.” 


Section 4 provides for computation of 
gross profits in the manner provided 
by the First Schedule in the case of a 
banking company and in other cases in 
the manner provided by the Second 
Schedule. By Section 5 the ‘available 
surplus’ in respect of any accounting 
year is the gross profit for that year 
after deducting therefrom the sums 
referred to in S. 6. The sums liable to 
be deducted from gross profits under 
S. 6 are: 

(a) any amount by way of depre- 
clation admissible in accordance with 
the provisions of sub-s. (1) of S. 32 of 
the Income-tax Act or in accordance 
with the provisions of the agricultural 
income-tax law, as the case may be; 

(b) any amount by way of deve- 
lopment rebate or development allow- 
ance which the employer is entitled to 
deduct from his income under the 
Income-tax Act; 


(c) any direct tax which the em- 
ployer is liable to pay for the account- 
ing year in respect of his income, pro- 
fits and gains during that year; and 

(d) such further sums as are spe- 
cified in respect of the employer in the 
Third Schedule. 

9, Counsel for the women 
says that the Company has shown a 
certain amount as its net profit in the 
profit and loss account. Rebate pay- 
able to the consumers of electricity 
cannot be deducted so as to reduce the 
net profit shown in the profit and loss 
account, because entry I of the Second 
Schedule to the Bonus Act is “net 
profit as per profit and loss account”. 
It may be mentioned that Paragraph 
II (i) of the Sixth Schedule to the 
Electricity (Supply) Act provides ‘that 
if the “clear profit” of a licensee ex- 
ceeds the amount of reasonable return, 
the excess has to be divided into three 
equal portions. One portion has to be 
consumers; 
another portion is set apart as Tariffs 
and Dividends Control Reserve: and 
the third portion is kept apart for dis- 
tribution as a proportionate rebate on 
the amounts collected from the sale of 
electricity and meter rentals or carri- 
ed forward in the accounts of the li- 
censee for distribution to the consu- 
mers in future in such manner as the 
State Government may direct. A per- 
usal of Paragraph i (i) of the Sixth 
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Schedule to the Electricity 
Act would show that the portin that 
is set apart as a rebate to the consu- 
mers has not been described as a re- 
serve in the same manner as the other 
portions have been described, fr the 
simple reason, that the amount has to 
be returned ġo the consumers in the 
form of a rebate. If rebate is given te 
the consumers in respect of the elec- 
tricity consumed by them amd for 
which payment has already been made. 
it is apparent that the price o? elec- 
tricity which the consumers will in 
fact pay, after receiving the rebate. 
would be the actual price pad by 
them for the electricity consumed. To 
put it differently the charges raid by 
the consumers of electricity befere the 
rebate is given to them would be 
treated as payments on account or 
provisional payments, and it is only 
after the end of the year when rebate 
is ascertained and paid to them in ac- 
cordance with the provisions ef the 
Electricity (Supply) Act that the char- 
ges recovered for supply of electricity 
could be said to be finalised. On this 
assumption it would appear that anv 
amount in the hands of the unjertak- 
ing liable to be returned to tke con- 
sumers as rebate cannot be tak2n into 
account in computing the gross profits 
of the undertaking. It is only after 
deducting this amount that the actual 
revenue of the supply undertaking 
‘could be computed. If this assumption 
is correct, and we think it is, then the 
amount to be returned as rebate to the 
consumers is a deductible iten. We 


cannot accept the contention of the 
Jearried Advocate that this item. not 
being an expenditure necessary for 


earning a profit, is not deductikle. The 
basic assumption underlying the con- 
tention that consumers’ rebaze 
been deducted as an expenditure 
no validity. In Poona Electric Supply 
Co. Ltd. v. Commr. of Income-tax. 
Bombay. (1965) 3 SCR 818 = (AIR 
1966 SC 30) this Court, while dealing 
ijwith the Income-tax Act, considered 
the effect of Paragraph II (i) of the 
Sixth Schedule to the Electricity (Sup- 
ply) Act and held that the amo.ints set 
apart for rebate and for which 
deduction was claimed were a part 
of the excess amount paid to the 
assessee company and reserved for 
being returned to the corsumers. 
They did not form part of the 
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assessee’s real profits and, therefore, 
to arrive at thẹ taxable income of the 
assessee from the business under Sec- 
tion 10 (1) of the Income-tax Act, the 
said amounts had to be deducted from 
its total income. Even though, this 
case was decided under the Income- 
tax Act, the provision of the Electricity 
(Supply) Act which we have interpre- 
ted was also interpreted by this Court 
in that case In Jabalpur Bijlighar 
Karmachari Panchayat v. Jabalpur 
Electric Supply Co. Ltd. (1972) 1 SCR 
60 = (AIR 1972 SC 70) the question 
was again considered by a Bench of 
this Court to which one ofus (Jagan- 
mohan Reddy, J.,) was a party. At 
p. 75, it was observed by reference to 
what the Tribunal had held: 


“This goes to show that the rebate 
to the consumers is not to be utilised 
by the company except for distribu- 
tion to the consumers as may be direct- 
ed. If the company cannot have the 
benefit of it, it stands to reason that 
the worker cannot ask for a share 
and the claim of the appellant for in- 
clusion of this sum must be rejected.” 


In our view there is no doubt that the 
amount payable as consumers’ rebate 
under the Electricity (Supply) Act has 


to be deducted before profits could 
be computed and has been rightly 
held to be deductible by the High 


Court. 


10. The last item of reference 
is whether the sum of Rs. 35.682/- can 
be legally appropriated by the licensee 
to the development reserve in respect 
of the accounting year 1964-65 and 
deducted under item 6 of the Thirc 
Schedule to the Bonus Act. It appears 
that before the High Court an affida- 
vit was filed by the company which 
gave particulars of the break up of 
the development reserve of Rupees 
35,682/- as having been incurred in 
the four years including and preced- 
ing the year 1964-65 for which the 
bonus was being considered. The pro- 
portionate development reserve for the 
year 1961-62 was Rs. 4,864/-; for the 
year 1962-63 Rs. 1,671/-; for the year 
1963-64 Rs. 18.602/- and for the year 
1964-65 Rs. 10.555/-. On behalf of the 
workmen it was urged that only a 
sum of Rs. 10,555/~ being the propor- 
tionate development reserve calculated 
on' the development rebate for the 
year 1964-65 was permissible, but no 
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addition could be made for the propor- 
tionate development reserve in respect 
of the years 1961-62, 1962-63 and 1963- 
64. The argument on behalf of the 
company which was accepted by the 
learned Judges of the High Court was 
that the funds in the hands of the 
company did not permit of any sum 
being appropriated as development re- 
serve in the years 1961-62, 1962-63 
and 1963-64, and as under the proviso 
to sub-paragraph (1) of paragraph VA of 
the Sixth Schedule to the Electricity 
(Supply) Act "reasonable return had 
to be provided for the compans 

which could not be provided because 
there were not sufficient funds avail- 
able for development reserve, all the 
sums which should have been appro- 
priated in the years of account pre- 
ceding the year in question were ap- 
oropriated in the year 1964-65. The 
High Court thought that the develop- 
ment reserve had to be calculated for 
each vear in the manner indicated in 
sub-paragrapn (1) of paragraph VA of 
the Sixth Schedule to the Electricity 
(Supply) Act, but the actual appropria- 
tion may be spread over a period of 
five years in order to ensure that the 
reasonable return to the licensee is not 
impaired. Though normally the “an- 
nual instalments” specified in sub- 
paragraph (2) of paragraph VA of the 
Sixth Schedule to the Electricity (Sup- 
ply) Act may indicate that some 
amount must be appropriated every 
year. but on a strict construction of 
sub-paragraph (2) along with the pro- 
viso to sub-paragraph (1) of paragraph 
VA, it was of the view that in order 

(Contd. on Col. 2) . 


aes Category of emplover 


6 Any emplover falling under 
Item No. 1 or Item No. 3 or 
Item No. 4 or Item No. 5 
and being a licensee within 
the meaning of the Electri- 
city (Supply) Act. 1948 


The view of the High Court would have 
been correct, if the words in Item 6 
were “such sums as are appropriated 
by the licensee in the accounting year 
to a reserve under the Sixth Schedule 
to that Act’. If these words were 
there, it may be that the allocations of 
development reserve in respect of the 
previous years in the accounting year 


to secure a reasonable return, no 
amount may be available for appropri- 
ation to the development reserve in 
some years, and that in such contin- 
gencies, there seems to be no legal bar 
if the instalments for some of the 
years’ are reduced to zero, and the 
entire sum is appropriated in a suc- 
ceeding year, provided that the maxi- 
mum period of five years is not ex- 
ceeded. It was also pointed out by the 
learned Judges that the actual lan- 
guage used by the Legislature in item 
6 of the Third Schedule to the Bonus 
Act shows that any sum which is 
“required to be appropriated by the 
licensee in respect of the accounting 


year to a reserve under the Sixth 
Schedule to that Act shall also be 
deducted” showed -that the emphasis 


was on the sum “required to be ap- 
propriated” in respect of the account- 
ing year and not the sum calculated in 
respect of the accounting year. Hence, 
the various sums calculated as develop- 
ment reserve fòr preceding years also, 
if permitted by sub-paragraph (2) of 
paragraph VA of the Sixth Schedule 
to the Electricity (Supply) Act to be 
appropriated in she accounting year 
1964-65 will come within the scope of 
item 6 of the Third Schedule to the 
Bonus Act and hence deductible. 


11. The arguments before us 
have also followed the same conten- 
tions which found favour with the 
High Court, but, in our view, those 
contentions are not supported by the 
language of item 6 of the Third Sche- 
dule to the Bonus Act. That item is 
as follows: 


Further sums to be deducted 
In addition to the sums deduc- 
tible under anv of the aforesaid 
Items. such sums as are required 
to be appropriated by the licensee 
in respect of the accounting vear 
to a reserve under the Sixth Sche- 


dule to that Act shail also be de- 
ducted, (emphasis added). 


would have also become deductible. 
But the High Court has overlooked the 
expressions “required to be appropria- 
ted...... under the Sixth Schedule to 
that Act” and “in respect of”. The 
words “required to be appropriated” 
indicate that the Company should be 
obligated under the Sixth Schedule to 
the Electricity (Supply) Act to appro- 
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priate an amount to the development 
reserve funds. The words “in respect 
of’ have a wide connotation and 
being colourless are generally in- 
tended to convey a connection or 
relation between the two subject- 
matters to which they refer. In 
the context in which they have been 
used, they mean “connected with” or 
“relating to”. The first requirement 
for the applicability of Item 6 of the 
Sixth Schedule to the Electricity (Sup- 
ply) Act should. therefore, be a legal 
obligation on the Company to appro- 
priate an amount to the development 
reserve fund. The second requirement 
is that the appropriation made must 
be connected with or related to the 
accounting year. Clause 5 (a) (i) of the 
Sixth Schedule to that Act also speaks 
of appropriation to the development 
reserve “in respect of each and every 
accounting year.” The phrase “account- 
ing year” does not appear to have been 
defined in that Act. Instead, the ex- 
pression “the year of account” is de- 
fined in Section 2 (14) of that Act. It 
means the financial year in relation to 
a licensee. The expression “accounting 
year” has been defined in Section 2 
(1) of the Bonus Act. Inrespect of the 
Company, it would mean “the period 
in respect of which any profit and loss 
account of the Company laid before it 
in annual general meeting is made up, 
whether that period is a year or not.” 
The Company prepared its profit and 
loss account in 1964-55. So for pur- 
poses ofItem6in the Third Schedule, 
the accounting year of the Company 
would be 1964-65. Section 5 of the 
Bonus Act provides that the available 
surplus “in respect of any accounting 
year” shall be the gross profits for that 
year. after deducting therefrom the 
sums referred to in Section 6. The 
amount which could be deducted is 
the amount which is required to be 
appropriated by the licensee in respect 
of the accounting year 1964-65. A re- 
ference to sub-paragraphs (1) and (2) 
of paragraph V-A of the Sixth Sche- 
dule to the Electricity (Supply) Act 
does not justify the submission that 
the sums which could have been ap- 
provriated for the years 1961-62, 1962- 
63 and 1963-64 were the amounts re- 
quired to be appropriated in the ac- 
counting year 1964-65. Paragraph VA. 
in our view. deals only with appropria- 
tion to a development reserve for the 
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year of account, which in this case 
would be 1964-65, and if in that year 
the whole of the development reserve 
could not be appropriated to the re- 
serve, sub-paragraph (2) of paragraph 
VA permits the appropriation in annual 
instalments spread over a period not 
exceeding five years from the com- 
mencement of that accounting year. 
Sub-paragaraphs (1) and (2) of para- 
graph VA of the Electricity (Supply) 
Act which are relevant are as follows: 


“VA. (1) There shall be created: a 
reserve to be called the Development 
Reserve to which shall be appropriated 
in respect of each accounting year a 
sum equal to the amount of income- 
tax and super-tax calculated at rates 
applicable during the assessment year 
for which the accounting year of the 
licensee is the previous year, on the 
amount of development rebate to 
which the licensee is entitled for the 
accounting year under clause (vi) (b) 
of sub-section (2) of Section 10 of the 
Indian Income-tax Act, 1922. 


Provided. that if in any account- 
ing year. the clear profit (exclud- 
ing the special appropriation to be 
made under item (va) of clause (c) of 
sub-paragraph (2) of paragraph XVII) 
together with the accumulations, if 
any, in the Tariffs and Dividends Con- 
trol Reserve less the sum calculated 
as aforesaid falls short of the reason- 
able return, the sum to be appropri- 
ated to the Development Reserve in 
respect of such accounting year shall 
aoe by the amount of the short- 
fall. 

(2) Any sum to be appropriated 
towards the Development Reserve in 
respect of any accounting year under 
sub- -paragraph (1) may be appropria- 
= in annual instalments spread over 

a period not exceeding five years 
from the commencement of that ac- 
counting year.” 


12. As we have noticed earlier, 
the words “that accounting year” refer 
to the year of account in respect of 
which appropriation to the reserve and 
the deduction under the Bonus Act is 
being considered. In this case, the de- 
ductions for the years 1961-62. 1962- 
63 and 1963-64 are not being consider- 
ed, nor have there been any appropri- 
ations in terms of paragraph VA of the 
Sixth Schedule to the Electricity (Sup- 
ply) Act in the respective accounting 
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years. There is nothing in sub-para- 
graphs (1) or (2) of paragraph VA of 
the Sixth Schedule to the Electricity 
(Supply) Act which justifies the sub- 
mission that what has not been ap- 
propriated for the earlier years could 
be appropriated in the year caf account. 
In this view, the only amount that is 
deductible on account of development 
reserve as contended by the appellants 
is Rs. 10,555/- in respect of the ac- 
counting year 1964-65. The award of 
the Tribunal and the judgment of the 
High Court directing the deduction of 
Rs. 35,682/-- cannot. be sustained and 
are set aside. Instead we direct the 
deduction of Rs 10.555/- only. 


13. The result is that the ap- 
peals are partly allowed, bui in the 
circumstances each party will bear 
their own costs. 

Appeals partly allowed. 
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(V 60 C 496) 


(From: Himachal Pradesh) 
H R. KHANNA, A. ALAGIRI- 
SWAMI AND R. S. SARKARIA. JJ. 


Kali Ram, Appellant v. State of 
Himachal Pradesh. Respondent. 


Criminal Appeal No. 22 of 1973. 


Index Note: — (A) Criminal Pro- 
cedure Code (1898), S. 162 — Scope 
and applicability—‘Statement made to a 
police officer? — What is. 


Brief Note: — (A) The restriction 
placed by Section 162 on the use of 
statement made during the course of 
investigation is in general terms. There 
is nothing in the section to show that 
the investigation must relate to any 
particular accused before a staternent 
to the police pertaining to that accus- 
ed can be held to be inadmissible. 


The prohibition contained in the 
section relates to all statements made 
during the course of an investigation. 
In the instant case the letter which 
was addressed by the constable to Sta- 
tion House Officer was in the nature 
of narration of what he had been told 
by the accused. Such a letter would 
constitute statement for the purpose 
of Section 162 of the Code of Crimi- 
nal Procedure. The prohibition relat- 
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ing to the use of a statement made to 
a police officer during the course of 


.an investigation cannot be set at naught 


by the police officer not himself re- 
cording the statement of a person but 
having it in the form of‘a communi- 
cation addressed by the person con- 
cerned to the police officer. If a state- 
ment made by a person to a police 
officer in the course of an investiga- 
tion is inadmissible, except for the pur- 
poses mentioned in Section 162, the 
same would be true of a letter con- 
taining narration of facts addressed by 
a person to a police officer during the 
course of an investigation. It is not 
permissible to circumvent the prohibi- 
tion contained in Section 162 by the 
investigating officer obtaining a writ- 
ten statement of a person instead of 
the investigating officer himself record- 
ing that statement. AIR 1966 SC 1906. ~ 


Dist (Paras 17A, 18, 20) 
Index Note: — ©) Constitution of 
India, Art. 136 — Findings based on ` 
appreciation of evidence — Interfer- 
ence with not permissible unless 
valid grounds are there to disturb 
them, (Para 21) 


Index Note: — (C) Criminal trial 
— Proof of guilt — Principles — 
(X-Ref: Evidence Act (1872), S. 114). 

Brief Note: — (C) In a criminal 
trial the onus is upon the prosecution 
to prove the different ingredients of 
the offence and unless it discharges 
that onus it cannot succeed. The court 
may, of course, presume, as mention- 
ed in section 114 of the Evidence Act. 
the existence of any fact which it 
thinks likely to have happened, regard 
being had to the common course of 
natural events. human conduct and 
public and private business, in their 
relation to the facts of the particular 
case. 


Another golden thread which runs 
through the web of the administration 
of justice in criminal cases is that if 
two views are possible on the evidence 
adduced in the case, one pointing to 
the guilt of the accused and the other 
to his innocence, the view which is 
favourable to the accused should be 
adopted. This principle has a special 
relevance in cases wherein the guilt of 
the accused is sought to be established 
by circumstantial evidence. Rule has 
accordingly been laid dewn that un- 
less the evidence adduced in the case 
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is consistent only with the hypothesis 
of the guilt of the accused and is in- 
consistent with that of his innocence, 
the court should refrain from record- 
ing a finding of guilt of the accused. 
It is also an‘accepted rule that in case 
the court entertains reasonable doubt 
regarding the guilt of the accused, the 
accused must have the benefit of that 
doubt. The rule regarding the benefit 
of doubt also does not warrant acquit- 
tal of the accused by resort to surmi- 
ses, conjectures or fanciful considera- 
tions 

Although the benefit of every 
reasonable doubt should be given to 
the accused, the courts should not at 
the same time reject evidence which 
is ex facie trustworthy on grounds 


. which are fanciful or in the nature of 


conjectures. 

| The guilt of the accused has to be 
adjudged not by the fact that a 
vast number of people believe him to 
- be guilty but whether his guilt has 
been established by the evidence 
brought on record. Indeed, the courts 
have hardly any other yardstick or 
material to adjudge the guilt of the 
person arraigned as accused. Refer- 
ence is sometimes made to the clash 
of public interest and that of the indivi- 
dual accused. The conflict in this res- 
pect, however is more apparent than 
real. 

It is no doubt true that wrongful 
acquittals are undesirable and shake 
the confidence of the people in the 
judicial system, much worse, however, 
is the wrongful conviction of an 
innocent person. The consequences of 
the conviction of an innocent person 
are far more serious and its rever- 
berations cannot but be felt in a civi- 
lised society. All this highlights the 
importance of ensuring, as far as pos- 
sible, that there should be no wrong- 
ful conviction of an innocent person. 
Some risk of the conviction of the 
innocent, of course, is always there in 
any system of the administration of 
criminal justice. Such a risk can be 
minimised but not ruled out altogether. 

(Paras 24 to 27) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2407 = Cri. Appeal 
No. 7 of 1972, D/- 6-8-1973 = 
1973 Cri LJ 1589, State of Pun- 
jat v. Jagir Singh 20 
AIR 1973 SC 2622=Cri. Appeal 
No. 26 of 1970. D/- 27-8-1973, 


of H. P. (Khanna J.) 


A. LR. 
Shivaji Sahebrao v. State of 
Maharashtra 22, 26 


AIR 1966 SC 1906 = 1966 Cri LJ 
1519 = (1966) Supp SCR 265, 
Sita Ram v. State of Uttar Pra- 
desh 19 


The Judgment of the Court was 
delivered by 


KHANNA, J:— Kali Ram (40) 
was tried in the court of Sessions 
Judge, Simla and Sirmur Districts for 
an Offence under Section 302 Indian 
Penal Code for causing the death of 
Dhianu (60) and the latter’s daughter 
Nanti (40). Charge was also framed 
against the accused under Section 392 
read with Section 397 Indian Penal 
Code for having at the time of the 
occurrence committed robbery. The 
learned Sessions Judge convicted the 
accused under Section 302 Indian 
Penal Code and sentenced him to death. 
On appeal and reference, the High 
Court of Himachal Pradesh affirmed 
zhe conviction and the sentence of 
death. The accused thereafter came up 
z0 this Court in appeal by special leave. 


2: The prosecution case is that 
Dhianu deceased was suffering from 
leprosy. This disease had resulted in 
partially destroying the hands and 
feet of Dhianu. For about a couple of 
months before the present occurrence, 
Nanti, daughter of Dhianu. had been 
staying with him in his house in vil- 
lage Amrahi. There was no other house 
near the house of Dhianu. Dhianu did 
business of money lending on the 
security of ornaments. 


3. The accused. it is stated, is 
a previous convict having been convi- 
cted in cases under Sections 380, 454 
and 457 Indian Penal Code in the years 
1955, 1957, 1960, 1962 and 1963. 
was sentenced to undergo various 
terms of imprisonment in those cases. 
The last sentence of imprisonment 
undergone by the accused was from 
December 17, 1963 to November 7, 
1967 on which day he was released 
from Central Jail, Nahan. On August 1. 
1968 the police presented a challan 
against the accused under Section 110 
of the Code of Criminal Procedure in 
the court of District Magistrate, Nahan. 
Notice under Section 112 of the Code 
of Criminal Procedure was then issu- 
ed to the accused. It was served upon 
him for September 16, 1968. As the 
notice was not received back, the Dis- 
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trict Magistrate adjourned the case to 
October 16, 1968 and thereafter to No- 
vember 6, 1968. 


4, On 13, Asuj, which corres- 
ponds to September 28, 1968. it is 
stated. the accused went at evening 
time to the shop of Parma Nand (P.W. 
14) in village Paliara, at a distance 
of three or four miles from the house 
of Dhianu. The accused spent the night 
with Parma Nand. On the morning of 
14 Asuj, corresponding to September 
29, 1968, the accused gave Rs. 18 to 
Parma Nand for purchase of liquor 
and fish. Fish was thereafter purchased 
by Parma Nand. The accused and Par- 
ma Nand took liquor and fish on the 
evening of 14 Asuj. The accused then 
told Parma Nand that he had to meet 
Dhianu of village Amrahi and that 
Parma Nand should serve the evening 
meals to him. After taking his meals, 
the accused left for the house of Dhia- 
nu deceased. The way to village Amra- 
hi of Dhianu was shown to the accus- 
ed by Parma Nand. At about mid- 
night hour on that night the accused 
shouted to Parma Nand from outside 
the shop. Parma Nand asked the ac- 
cused to come in but the latter replied 
that he had some work. The accused 
thereafter went away. 


5. Dhianu deceased had two 
nephews. Hira Singh (P. W. 1) and 
Mehru (PW 10), who lived in village 
Lohara at a distance of half a mile 
from the house of Dhianu. On October 
1. 1968 Mehru went to a Gharat (flour 
grinding place). On the way back 
Mehru did not see the cattle of Dhianu 
grazing in the field. On reaching home, 
Mehru told his brother Hira Singh 
that- he had not seen Dhianu’s cattle. 
Hira Singh and Mehru then went to 
the house of Dhianu and found Dhianu 
and Nanti lying murdered in the ccurt- 
yard of their house. The dead bodies 
were ecvered with cloth. On removing 
the cloth. Hira Singh and Mehru 
noticed injuries on the heads of Dhia- 
nu and Nanti. The bodies were in a 
state of decomposition. The deor of the 
residential room was open and the 
goods were lying scattered. Hira Singh 
informed PW 31 Udey Singh, Pradhan 
of the Gram Panchayat about what he 
had seen. On the advice of the Pra- 
dhan, Hira Singh went with village 
chowkidar to police station, Renuka, 
at a distance of six miles from the 
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place of occurrence, and lodged there 
report PA at 1 am. on October 2, 
1968. On the following morning ASI 
Mohd. Sardar (PW 49) accompanied by 
Hira Singh arrived at the place of oc- 
currence. Sub-Inspector Attar Singh, 
who was away from the police station 
at the time the report was lodged at 
the police station. on learning of the 
occurrence also reached the place of 
occurrence at about 9 a.m. on October 
2, 1968. Sub Inspector Attar Singh 
prepared inquest reports PB and PC 
relating to the dead bodies of Dhianu 
and Nanti. The dead bodies were 
thereafter sent to Civil Hospital Renu- 
ka where post mortem examination 
was performed by Dr. N. C. Jain (PW 
43) on October 3. 1968. 


6. The case of the prosecution 
further is that on November 22. 1968 
at 9.15 am. Kedar Nath (PW 2), who 
was in those days a clerk in Govern- 
ment High School, Tikri Dasakna, 
went to the shop of one Mulak Raj for 
buying some goods. Near that shop 
Kedar Nath saw the accused, who was 
having a gun with him. The accused 
called Kedar Nath and asked him to 
write aletter on his behalf to the De- 
puty Commissioner. Mulak Raj then 
told Kedar Nath that the accused was 
a dangerous man and that Kedar Nath 
should write the letter as desired by 
the accused. Kedar Nath then told the 
accused that he hadto goto the school 
and that he would write the letter 
after taking the permission of the 
Head Master. The accused thereupon 
remarked that the Head Master was 
nobody and that the aecused would 
shoot him. Kedar Nath was at that 
time carrying a note-book. At the dicta- 
tion of the accused, Kedar Nath wrote 
a 22-page letter on behalf of the ae- 
cused addressed to the Deputy Com- 
missioner, Nahan. In the course of that 
letter, the accused referred to the pre- 
vious cases in which he had been con- 
victed as well as to the proceedings 
under Section 110 of the Code of Cri- 
minal Procedure pending against him. 
According to the accused. he had been 
directed by police Sub Inspector to 
report twice at the police station. The 
accused, however, told the Sub Ins- 
pector that it was difficult for him to 
do so. The accused tried to meet the 
Deputy Commissioner at Nahan and 
the Chief Minister of Himachal Pra- 
desh at Simla but could not do so. The 
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accused felt that as he had no monev 
and no one would be prepared to stand 
surety for him, he would have to go 
to jail. It was also mentioned by the 
accused that he hac murdered Dhianu 
and Nanti because the accused had 
been told that Dhianu had Rs. 30,000 
to Rs. 40.000 with him. After getting 
letter PD written from Kedar Nath. 
the accused appended his signature to 
it. The accused further told Kedar 
Nath not to disclose the matter to any 
one and that otherwise he would kill 
him (Kedar Nath). The accused there- 
after went to the vost office and sent 
the letter by registered post to the De- 
puty Commissioner, Nahan. The said 
letter was received in the office of tha 
Deputy Commissioner. Nahan on No- 
vember 27, 1968. No action was taken 
on that letter. 

T. On November 28, 1968, it is 
alleged, the accused met Sahi Ram 
(PW 46). Sahi Ram is the son of the 
Lambardar of village Shalahan. Sari 
Ram told the accused not to commit 
thefts. The accused then told Sahi Rarn 
that after being released from jail, he 
had been involved in a case under 
Section 110 of the Code of Criminal 
Procedure. As the accused felt that no 
one would stand surety for him and 
as he would have again to ga to 
jail for two or three years, he decided 
to commit such an offence as would 
bring money for his children. The ac- 
cused added that he had learnt that 
Dhianu was a rich man and that the 
accused had committed the murder of 
Dhianu and his daughter. According 
further to the confession made by the 
accused to Sahi Ram. the accused was 
served meals by Nanti and Dhianu 
when he went to their house. After 
Dhianu and Nanti had gone to sleep. 
the accused got up from his bed and 
thought of committing theft of the 
goods. Feeling then began to weigh 
with the accused that Dhianu, who 
was suffering from leprosy. would die 
of hunger. This circumstance induced 
the accused to kill Dhianu. According- 
ly. the accused gave blows to Dhianu 
with a dhangra. Nanti then got up 
‘and, on seeing the injuries of Dhianu, 
she became unconscious. The accused 
then went inside the house of Dhianu 
and picked up a sword. With that 
sword, he gave further blows on the 
head and neck of Dhiann. He also gave 
blows withthe swordtoNanti. It was 
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further stated by the accused that he 
found Rs. 180 in cash and silver were 
weighing about two or three kilo- 
grams. Sahi Ram then wrote letter 
PEEE dated November 28. 1968 to the 
Station House Officer of police sta- 
tion, Renuka wherein Sahi Ram ap- 
prised the Station House Officer of 
the extra judicial confession made by 
the accused to Sahi Ram, as mention- 
ed above Letter PEEE was received 
at the police station on December 2, 
1968. Sub Inspector Budh Ram (PW 
50) then recorded the statement of 
Sahi Ram. On December 20, 1968 Sub- 
Inspector Attar Singh on receipt of 
information went to village Minus. On 
the night between December 20-21, 
1968 the Sub Inspector surrounded -a 
hotel- vsherein the accused was stated 
to be present in village Minus. The 
accused was arrested early on the 
morning of December 21, 1968 from 
that hotel. A gun, dhangra P9, cur- 
rency notes of the value of Rs. 684 
and some other articles were taken in- 
to possession from the accused. 


8. The case of the prosecution 
further is that silver ornaments and 
other articles belonging to Dhianu and 
Nanti deceased. as well as some orna- 
ments which had been left with Dhia- 
nu as security for the money lent by 
him) were pawned by the accused to 
various persons ‘after this occurrence, 
Those ornaments and articles were 
after the arrest of the accused recover- 
ed at the instance of the accused from 
the persons with whom they had been 
pawned. After the recovery of the 
ornaments. Shri Malhotra magistrate 
on being moved by the police, mixed 
the recovered ornaments with some 
other ornaments. Salkoo, husband of 
Nanti deceased, and one Zalmu iden- 
tified the recovered ornaments as 
those which were with the two deceas-~ 
ed persons. ` 


9, The accused in his statement 
under Section 342 of the Code of Cri- 
minai Procedure denied the various 
allegations made against him. It was 
denied by the accused that he had 
stayed with Parma Nand PW at kis 
shop and that he had gone from that 
shop towards the house of Dhianu d2- 
ceased. It was also denied by the ac- 
cused that he had got letter PD writ- 
ten from Kedar Nath PW or that he 
had sent the same to the Deputy Com- 
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missioner The accused further denic 
having made any confession to Sahi 
Ram. It was also denied by the accus- 
ed. that any ornaments had been re- 
covered at his instance. The prosecu- 
tion allegation about the recovery of 
_dhangra from him was likewise denied 
` by the accused. According to the ac- 
cused, Sahi Ram PW and two others 
were engaged with him in doing the 
business of opium smuggling. Sahi 
Ram and one other person misappro- 
priated goods worth Rs. 5,000 where- 
upon there was a dispute between the 
accused and Sahi Ram. The accused 
added that he had been falsely impli- 
cated in this case at the instance of 
Sahi Ram. 


10. The trial court held that 
document PD wherein the accused had 
made a confession about his having 
murdered Dhianu and Nanti had been 
voluntarily got written by the accused. 
It was further held that the accused 
had made an oral confession about his 
guilt to Sahi Ram PW. The prosecu- 
tion allegation that the ornaments be- 
longing to the deceased persons were 
found in possession of the accused and 
had been pawned by him was also ac- 
cepted by the trial court. It was also 
held by the trial court that the accus- 
ed had stayed at the shop of Parma 
Nand in village Paliara on the day 
preceding the occurrence and that he 
had gone from that shop towards the 
house of the deceased. The evidence 
of Parma Nand that the accused had 
shouted to him from outside the shop 
at midnight hour and that he had 
thereafter gone away was not accepted 
by the trial court. 


11. On appeal and reference, 
the High Court upheld the finding of 
the trial court with regard to the con- 
fession of the accused contained in let- 
ter PD. The High Court also agreed 
with the trial court that the accused 
had made confession to Sahi Ram as 
contained in Sahi Ram’s letter PEEE. 
The High Court further upheld the 
findings of the trial court regarding 
the stay of the accused with Parma 
Nand before the occurrence. The High 
Court agreed with the trial court that 
the evidence of Parma Nand regard- 
ing the shout of the accused at mid- 
night hour from outside the shop could 
not be accepted. The High Court. how- 
ever, disagreed with the trial court 
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regarding its finding about the posses- 
sion of silver ornaments belonging to 
the two deceased persons by the ac- 
cused after the occurrence. As regards 
the recovery of dhangra, the High 
Court held that the same was not 
shown to have been recovered from 
the possession of the accused. 


12. In appeal before us, Mr. 
Yogeshwar Prasad has assailed the 
finding of the High Court on the basis 
of which the High Court arrived at, 
the conclusion of the guilt of the ac- 
cused. It has been urged that the evi- 
dence adduced in support of those 
findings is innately unconvincing and 
it is not safe to base the conviction of 
the accused on a capital charge upon 


such evidence. As against that. Mr. 
Khanna on behalf of the State has 
supported the findings of the High 


Court and thas urged that no case has 
been made for interference with those 


findings. 
13. It cannot be disputed that 
Dhianu and Nanti were the victims 


of a murderous assault. Dr. Jain. who 
performed the post-mortem examina- 
tion on the two dead bodies, found the 


following two injuries on the dead 
body of Dhianu: 
“Injury (1). A sharp wound in- 


jury over the left side of the skull. 
injury over the scalp is running from 
outer angle of the left eye to the mid- 
dle of the forehead, reaching 1/2” 
above the hair line. The whole socket 
of the left eye is ruptured, frontal 
bone and part of the parietal bone are 
completely fractured around the course 
of the wound. Wound is 5 1/2” broad 
and 1 1/2” above the left eye. Scalp 
and skull is completely separated from 
the line of wound due to decomposi- 
tion. Whole cranial cavity is seen 
through the wound. Whole of brain 
matter and meninges have sloughed 
out. Eye ball is also eaten up. 


(2) A sharp wound over the fore- 
head running from the bridge of the 
nose going towards the right frontal 
prominence. Wound is 4 1/2” long 
tapering at both the ends and 1/2” 
wide in the centre of the wound. Mar- 
gins are even. Bones around the wound 
are completely fractured. Maggots 
from the wound coming and going out. 
The rest of the parts of the body were 
normal except that they were in a 
state as described above.” 
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The following three injuries were 
found on the body of Nanti: 
“A sharp wound over the scalp, 


Starting from forehead on right side 
1/4” from upper margin of middle 
of right eye to the right parietal bone 
on the same side. Wound is ending 
near the middle of parietal bone. 
Wound is 7 1/2” long and tapering at 
both the ends. Wound is 3/4” apart at 
the prominence of the right frontal 
bone. Skull underneath the wound is 
‘ completely fractured. Due to this in- 
jury, whole inner bones of right eye 
and bones of the bridge of nose are 
completely fractured. Pieces of bones 
are clearly seen in the hollow of the 
skull. And one can nicely peep into 
the hollow of skull by making wound 
apart by fingers. Margins of the wound 
are even. 

(2) A sharp cut wound of 8” size 
starting from 1 1/2” above the middle 
of left eye having a semiluner shape. 
reaching to the most prominent parz of 
the occipital bone. Wound is tapering 
at both the ends, margins are even. 
Scalp and skull is completely apart. 
Skull during the course of wound is 
completely fractured and depressed at 
the places. 

(3) Neck injury. A deep sharp 

wound starting from the right angle of 
the mandible to the middle of the neck 
and reaching to 1/2” short of laryngeal 
prominence, wound is 2 1/2” deep at 
the angle of the mandible and taper- 
ing towards the middle of neck. All 
underlying structures. nerves, arteries. 
veins are cut, laryngeal prominence is 
also fractured. Wound is 3” long and 
1/2” broad.” 
According to Dr. Jain, the injuries on 
the bodies of Dhianu and Nanti had 
been caused with a heavy sharp wea- 
pon. The injuries were sufficient in 
the ordinary course of nature to cause 
death. 

14. The case of the 
tion is that the injuries to Dhianu and 
Nanti deceased were caused by the ac- 
cused. The accused has. however, de- 
nied this allegation. In order to bring 
the charge home to- the accused, the 
prosecution led evidence on a number 
of points. The High Court accepted the 
prosecution allegation in this respect 
and based its conclusion wpon the fol- 
lowing three pieces of evidence: 

1) The evidence of Parma Nand 
that the accused had stayed with him 
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on September 29, 1968 and had on the 

evening of that day proceeded towards 

the house of Dhianu deceased after he 

ne ae shown the way by Parma 
an 


2) The confession. of the accused + 
contained in letter PD. 


3) The extra-judicial. 
made by the accused to Sahi Ram in- 
corporated in letter PEEE. 


15. We may first deal with 
the deposition of Parma Nand (PW 14). 
The deposition consists of three parts. 
The first part relates to the stay of 
the accused with Parma Nand at his 
shop in village Paliara on September 
28 and 29, 1968 when some fish and 
liquor are stated to have been taken 
by the accused and Parma Nand. This 
part of the deposition relates to an 
circumstance and hardly 
connects the accused with the crime. 
The second part of the ceposition is 
to the effect that the accused on the 
evening of September 29, 1968 told 
Parma Nand that he had to go to the 
house of Dhianu and that Parma Nand 
showed at the instance of the accused 
the way which leads to the house of 
Dhianu at a distance of three or four 
miles from the shop of Parma Nand. 
We find it difficult to accept this part 
of the deposition of Parma Nand. Par- 
ma Nand admits that he came to know 
of the murder of Dhianu and Nanti 
about four days after those persons 
were found to have been murdered. It 
would, therefore. follow that Parma 
Nand came to know of tke murder of 
Dhianu and Nanti on or about October 
4, 1968. Had the aecused left for the 
house of Dhianu deceased on the even- 
ing of September 29 and had Parma 
Nand PW come to know that Dhianu 
and Nanti were murdered ‘in their 
house. this fact must have aroused the 
suspicion of Parma Nand regarding the 
complicity of the aecused. Parma Nand, 
however, kept quiet in the matter and 
did not talk of it. The statement of 
Parma Nand was reeorded by the 
police on Deeember 11, 1968. If a wit- 
ness professes to know about a grave- 
Iy incriminating circumstance . against 
a person accused of the offence of 
murder and the witness Keeps silent 
for over two months regarding the 
said incriminating circumstance against 
the accused. his statement relating to 
the incriminating circumstance, in the 
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absence of any cogent reason. is bound 
to lose most of its value. No cogent 
reason has been shown to us as to 
‘why Parma Nand kept quiet for over 
two months after coming to know of 
“he murder of Dhianu and Nanti about 
‘re fact that the accused had left for 
ne house of the deceased shartly be- 
ore the murder. We are, therefore, 
mot prepared to place any reliance up- 
on the second part of the deposition of 
Parma Nand. The third part of the de- 
position of Parma Nand PW pertains 
to the shout of the accused from out- 
side the shop of Parma Nand at about 
midnight hour on the night of oc- 
currence. This part of the deposition 
has not been accepted by the trial 
court and the High Court and we find 
no valid reason to take a different 
view, 


16. Coming to the confession of 
the accused, which is alleged to be 
incorporated in letter PD, we find 
that the question which arises for con- 
sideration is whether the letter sent 
by the accused to the Deputy Commis- 
sioner contained confession about his 
having murdered Dhianu and Nanti. 
The fact that a registered letter pur- 
porting to be from the accused was 
received in the office of the Deputy 
Commissioner cannot be disputed. The 
controversy before us has, however, 
ranged on the point whether the let- 
ter contained any confession regarding 
the murder of Dhianu and Nanti by 
the accused or whether that portion of 
the letter hus been subsequently in- 
serted. In this respect we find that let- 
ter PD. is on loose leaves. It is only 
the first leaf of the letter which bears 
the stamp of the office of the Deputy 
Commissioner. while the remaining 
leaves have not been stamped. In the 
circumstances, it was not difficult to 
replace or add some other leaves. Ac- 
cording to PW Sundar Singh, who was 
working as postmaster at Kurag during 
the relevant days, the letter addressed 
by the accused to the Deputy Commis- 
sioner consisted of 18 or 19 pages. Let- 
ter PD produced at the trial consists 
of 22 pages. PW 21 Mehta, Superin- 
tendent of Deputy Commissioner’s 
office, has deposed that on receipt of 
letter PD, he read that letter. An entry 
was then made in the diary that letter 
PD related to the subject of jail dis- 
pute. Had the letter addressed by the 
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accused to the Deputy Commissioner 
contained confession about a double 
murder committed by the accused. it 
is difficult to believe that the Superin- 
tendent of Deputy Commissioner’s 
office would have after reading the 
letter kept quiet and not brought it 
to the notice of the authorities von- 
cerned. The fact that no action was 
taken on the ietter till it was taken 
into possession by the police on Janu- 
ary 1, 1969 lends support to the con- 
tention that letter PD did not contain 
the confession. The portion of the let- 
ter relating to the confession is also 
somewhat incongruous with the entire 
tenor and context of the letter. The 
letter appears to have been sent by 
the accused to the Deputy Commis- 
sioner to show that after his release 
from jail in 1967, the accused had 
turned a new leaf and he wanted the 
Deputy Commissioner togive nis help 
and relief so that the accused might 
rehabilitate himself and support his 
family. It is not likely that a person 
asking for relief would make a con- 
fession that after his release from jail, 
he has committed two murders. 


17. The circumstances in which 
the accused is stated to have got let- 
ter PD written from Kedar Nath (PW 
2) are also rather peculiar. According 
to Kedar Nath, the accused compelled 
Kedar Nath at the point of gun ‘to 
writ that letter. The accused also told 
Kedar Nath not to disclose the con- 
tents of the letter to any one. It is 
not clear as to why the accused should 
ask Kedar Nath to keep the matter 
secret when he was himself, according 
to letter PD, making a confession about 
his having committed the crime of two 
murders. Apart from that. if Kedar 
Nath came to know on November 22, 
1968 that the accused had committed 
the murder of Dhianu and Nanti. his 
failure to make any statement to the 
police till December 24,-1968 regard- 
ing the confession made by the ac- 
cused to the witness would deprive his 
evidence of much of its value. We, 
therefore, find it difficult to act upon 
as confession incorporated in letter 


17A. The last piece of evidence 
upon which the High Court has main- 
tained the conviction of the accused 
consists of the confession of the accus- 
ed contained in letter PEEE sent by 
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Sahi Ram (PW 4) to the Station House 
Officer Renuka. The first question 
which arises for consideration in res- 
pect of letter PEEE is whether it is 
admissible in evidence. Section :162 of 
the Code of Criminal Procedure reads 
as under: 


“162. (1) No statement made by 
any person to a police officer in the 
course of an investigation under this 
Chapter shall, if reduced into writing, 
be signed by the person making it: ner 
shall any such statement or any record 
thereof. whether in a police diary or 
otherwise, or any part of such state- 
ment or record, be used for any pur- 
pose (save as hereinafter provided) at 
any inquiry or trial in respect of any 
offence under investigation at the time 
when such statement was made: 


Provided that when any witness 
is called for the prosecution in such 
inquiry or trial whose statement has 
been reduced into writing as aforesaid, 
any part of his statement, if duly pro- 
ved, may be used by.the accused, and 
with the permission of the Court. by 
the prosecution to contradict such wit- 
ness in the manner provided by Sec- 
tion 145 of the Indian Evidence Act, 
1872 and when anv part of such state- 
ment is so used, any part thereof may 
also be used in the re-examination of 
such witness, but for the purpose only 
of explaining any matter referred to 
in his cross-examination. 


(2) Nothing in this section shall 
be deemed to apply to any statement 
falling within the provisions of Sec- 
tion 32, Clause (1) of the Indian Evi- 
dence Act, 1872, or to affect the provi- 
sions of Section 27 of that Act.” 


Bare perusal of the provision repro- 
duced above makes it plain that the 
jistatement made by any person to a 
police officer in the course of an inves- 
tigation cannot be used for any pur- 
pose except for the purpose of con- 
tradicting a witness, as mentioned in 
the proviso to sub-section (1), or for 
the purposes mentioned in  sub-sec- 
tion (2) with which we are not con- 
cerned in the present case. The prohi- 
bition contained in the section relates 
to all statements made during the 
course of an investigation. Letter 
PEEE which was addressed by Sahi 
Ram to Station House Officer was in 
the nature of narration of what, ac- 
cording to Sahi Ram, he had been told 
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by the accused. Such a letter, in our 
opinion, would constitute statement 
for the purpose of Section 162 of tke 
Code of Criminal Procedure. The pro- 
hibition relating to the use of a state- 
ment made to a police officer during 
the course of an investigation cannot 
be set at naught by the police officer 
not himself recording tae statement 
of a person but having it in the form 
of a communication addressed by the 
person concerned to the police officer. 
If a statement made by a person toa 
police officer in the course of an in-i 
vestigation is inadmissible, except for 
the purposes mentioned in Section 162, 
the same would be true of a letter 
containing narration of facts addressed 
by a person to a police officer during 
the course of an investigation. Itis not 
permissible to circumvent the prohibi- 
tion contained in section 162 by the 
investigating officer obtaining a writ- 
ten statement of a person instead of 
the investigating officer himself re- 
cording that statement. 


18. It has been argued by Mir. 
Khanna on behalf of the State that at 
the time the letter PEEE was address- 
ed by Sahi Ram to the police, no in- 
vestigation had been made by the 
police against the accused and, as such 
the aforesaid letter cannot be held to 
be inadmissible. This contention, in 
our opinion, is wholly devoid of force. 
The restriction placed by Sec. 162 on 
the use of statement made during the 
course of investigation is in general 
terms. There is nothing in the section 
to show that the investigation must 
relate to any particular accused before 
a statement to the police pertaining to 
that accused can be held to be inad- 
missible. 


19. Reference has been made 
by Mr. Khanna to the case of Sita 
Ram v. State of Uttar Pradesh, (1966) 
Supp SCR 265 = (AIR 1966 SC 1206) 
wherein it was held by majority that 
a letter addressed by tne accused to a 
sub-inspector of police containing his 
confession was not inadmissible under 
Section 25 of the Indian Evidence Act. 
There is nothing in the aforesaid judg- 
ment to show that the letter in ques- 
tion had been written during the 
course of the investigation of the case. 
As such, this Court in that case did 
not consider the question as to whe- 
ther the letter in question was inad- 


1973 


missible under Section 162 of the 
Code of Criminal Procedure. As such, 


the State cannot derive much help 
from that authority. 
We would. therefore, hold that 


letter PEEE is inadmissible in evi- 
dence. 
20. Although letter PEEE has 


been held by us to be inadmissible, we 
would still have to deal with the oral 
deposition of Sahi Ram that the accus- 
ed had made a confession to him on 
November 28, 1968. The version of the 
accused in this respect is that Sahi 
Ram is inimical to him as he had a 
dispute with him because of some mis- 
appropriation committed by Sahi Ram 
in connection with the smuggling of 
opium. According to Sahi Ram, he 
happened to meet the accused on No- 
vember 28, 1968 when the accused 
made a confession to him about his 
having committed the murder of Dhia- 
nu and Nanti. The story about the 
gratuitous confession made by the 
accused to Sahi Ram, in our opinion, 
hardly inspires confidence. It is not 
the case of the prosecution that the 
police was after the accused and that 
the accused in that connection went to 
Sahi Ram to seek his help and made 
a confession to him. Sahi Ram is the 
son of a village lambardar. It has been 
argued on behalf of the accused-appel- 
lant that the police, with a view to 
see that the crime relating to the mur~ 
der of Dhianu and Nanti might not 
remain untraced, utilised the services 
of Sahi Ram for bringing in the evi- 
dence regarding the extra judicial con- 
fession of the accused. Looking to all 
the circumstances we find this conten- 
tion to be not devoid of all force. Mr. 
Khanna submits that both the trial 
court and the High Court have accept- 
ed the evidence of Sahi Ram and we 
should not interfere with the concur- 
rent finding in this respect. We find it 
difficult to accede to this submission 
because we find that both the trial 
court as well as the High Court were 
influenced by the fact that Ex. PEER 
was admissible in evidence. As letter 
PEEE has been held by us to be not 
admissible and as we find that the 
statement of Sahi Ram about the ex- 
tra judicial confession is otherwise 
also lacking in credence, there should 
not arise any difficulty in this Court 
disagreeing with the above finding of 
trial court and the High Court. 
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21. Mr. Khanna on behalf of 
the State has also tried to assail the 
finding of the High Court regarding 
the possession of silver ornaments of the 
two deceased persons by the accused. 
In our opinion. the finding of the High 
Court in this respect is based upon the 
appraisement of the evidence on re- 
cord and there is no valid ground to 
disturb it. 


22-23. Observations in a recent 
decision of this Court, Shivaji Saheb- 
rao v. State of Maharashtra. Cri Ap- 
peal No. 26 of 1970, D/- 27-8-1973 = 
(reported in AIR 1973 SC 2622) to 
which reference has been made during 
arguments were not intended to make 
a departure from the rule of the pre- 
sumption of innocence of the accused 
and his entitlement to the benefit of 
reasonable doubt in criminal cases. 
One of the cardinal principles which 
has always to be kept in view in our 
system of administration of justice 
for criminal cases is that a pecscu ar- 
raigned as an accused is presumed to 
be innocent unless that presumption 
is rebutted by the prosecution by pro- 
duction of evidence as may show him 
to be guilty of the offence with which 
he is charged. The burden. of proving 
the guilt of the accused is upon the 
prosecution and unless it relieves it- 
self of that burden, the courts cannot 
record a finding of the guilt of the ac- 
cused. There are certain cases in which 
statutory presumptions arise regard- 
ing the guilt of the accused, but the 


‘burden even in those cases is upon the 


prosecution to prove the existence of 
facts which have to be present before 
the presumption can be drawn. Once 
those facts are shown by the prosecu- 
tion to exist, the court can raise the 
statutory presumption and it would, 
in such an event, be for the accused to 
rebut the presumption. The onus even 
in such cases upon the accused is not 
as heavy as is normally upon the pro- 
secution to prove the guilt of the ac- 
cused. If some material is brought on 
the record consistent with the inno- 
cence of the accused which may rea- 
sonably be true, even though it is not 
positively proved to be true, the aec- 
cused would be entitled to acquittal. 


24, Leaving aside the cases of 
statutory presumptions, the onus is 
upon the prosecution to prove the dif- 
ferent ingredients of the offence and 
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_ unless it discharges that onus, the pro- 
-~ secution cannot succeed. The court 
‘may, of course, presume, as mentioned 
in Section 114 of the Indian Evidence 


- . Act, the existence of any fact which it 
= thinks likely to have happened, regard 


being had to the common course of 
natural events, human conduct and 
public and private business, in 
their relation to the facts of the 
particular case. The illustrations 
mentioned in that section, though 
taken from different spheres ° of 
human activity, are «ot exhaustive. 
They are based upon human experience 
and have to be applied in the context 
of the facts of each case. The illustra- 
tions are merely examples of circums- 
tances in which certain presumptions 
may be made. Other presumptions of 
a similar kind in similar circumstan- 
ces can be made under the provisions 
of the section itself. Whether or not 
a presumption can be drawn under 
the section in a particular case de- 
pends ultimately upon the facts and 
circumstances of each case. No hard 
and fast rule can be laid down. Human 
behaviour is so complex that room 
must be left for play in the joints. It 
‘is not possible to formulate a series of 


exact propositions and confine human 


behaviour within § straitijackets. The 
raw material here is far too complex 
to be susceptible of precise and exact 
propositions for exactness here is a 
fake 

25. Another golden thread 
which runs through the web of the 
administration of justice in criminal 
cases is that if two views are possible 
on the evidence adduced in the case 
one pointing to the guilt of the accus- 
ed and the other to his innocence, the 
view which is favourable to the ac- 
cused should be adopted. This princi- 


ple has a special relevance in 
cases wherein the guilt of the 
accused is sought to be establish- 


ed by circumstantial evidence. Rule 
has accordingly been laid down 
that unless the evidence adduced in 
the case is consistent only with the 
hypothesis of the guilt of the accused 
and is inconsistent with that of his 
innocence, the court should refrain 
from recording a finding of . guilt of 
the accused. It is also an accepted rule 
that in case the court entertains rea- 
sonable doubt regarding the guilt of 
the accused, the accused must have the 
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benefit of that doubt. Of course, the 
doubt regarding the guilt of the ac- 
cused should be reasonable: it is not 
the. dawbt of a mind which is either 
so vacillating that it is incapable of 
reaching a firm conclusion or so timid 
that it is hesitant and afraid to take 
things to their natural consequences. ` 
The rule regarding the benefit of doubt 
also does not warrant acquittal of the 
accused by resort to surmises, con- 
jectures or fanciful considerations. As 
mentioned by us recently in the case 
of State of Punjab v. Jagir Singh, Cri. 
Appeal No. 7 of 1972, D/- 6-8-1973 = 
(reported in AIR.1973 SC 2407) a 


criminal trial is not like a fairy tale 


wherein one is free to give flight to 
one’s imagination and phantasy. It 
concerns itself with the auestion as to 
Whether the accused arraigned at the 
trial is guilty of the offence with 
which he is charged. Crime is an event 
in real life and is the product of inter- 
play of different human emotions. In 
arriving at the conclusion about the 
guilt of the accused charged with the 
commission of a crime, the court has to 
judge the evidence by the yardstick of 
probabilities, its intrinsic worth and the 
animus of witnesses. Every case in the 
final analysis would have to depend 
upon its own facts. Although the bene- 
fit of every reasonable doubt should 
be given to the accused, the courts 
should not at the same time reject evi- . 
dence which is ex facie trustworthy on 
grounds which are fanciful or in the 


. nature of conjectures. 


26. It needs all the same to be 
re-emphasised that if a reasonable 
doubt arises regarding the guilt of the 
accused, the benefit of that cannot be 
withheld from the accused. The courts 
would not be justified in withholding 
that benefit because the acquittal might 
have an impact upon the law and order 
situation or create adverse reaction in 
society or amongst those members of 
the society who believe the accused to 
be guilty. The guilt ofthe accused has 
to be adjudged not. .by the fact that a 
vast number of people believe him t 
be guilty but whether his guilt has 
been established by the evidence 
brought on record. Indeed. the courts 
have hardly any other yardstick or 
material to adjudge she guilt of the 
person arraigned as accused. Reference 
is sometimes made to the clash of 
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public: interest and that of the indivi- 
dual accused. The conflict in this res- 
pect, in our opinion, is more apparent 
than real. As observed on page 3 of 
the. book entitled “The Accused” by 
J. A. Coutts 1986 Edition, “when once 
it is realised, however. that the’ public 
interest is limited to the conviction, 
not of the guilty, but of those 
proved guilty, so that the function 
of the prosecutor is limited to secur- 
ing the conviction only of those who 
can legitimately be proved guilty, the 
elash .of interest is seen to operate only 
within a very narrow limit, namely. 
where the evidence is such that the 
guilt of the accused should’ be esta- 
blished. In the case of an accused who 
is innocent, or whose guilt cannot be 
proved, the public interest and the in- 
terest of the accused alike require an 
acquittal.” 


27. It is no doubt true that 
wrongful acquittals- are undesirable 
and shake the confidence of the people 
in the judicial system, much worse, 
however, is the wrongful conviction of 
an, innocent person. The consequences 
of the conviction of an innocent per- 
son are far more serious and its rever- 
berations cannot but be felt in a civi- 
lised society. Suppose an innocent per- 
son is convicted of the offence of mur- 
cer and is hanged, nothing further can 
undo the mischief forthe wrong result- 
ing from the unmerited conviction is 
irretrievable. To take another instance, 
if an innocent person is sent to jail 
end undergoes the sentence, the scars 
left by the miscarriage of justice can- 
not be erased by any subsequent act 
of expiation. Not many persons under- 
going the pangs of wrongful convic- 
tion are fortunate like Dreyfus to 
have an Emile Zola to champion their 
cause and succeed in getting the ver- 
dict of guilt annulled. All this high- 
lights the importance of ensuring, as 
far as possible, that there should be no 
wrongful conviction of an innocent 
‘oerson. Some risk of the conviction of 
zhe innocent, of course, is always there 
in any system of the administration of 
criminal justice. Such a risk can be 
rainimised but not ruled out altogether. 
It may in this connection be apposite 
to refer to the following observations 
of Sir Carleton Allen quoted on page 
157 of “The Proof of Guilt” by Glan- 
‘ville Williams, Second Edition: 
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guilt was stressed by ‘this 
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"I dare ‘say some sentimentalists 

would assent to'the proposition that it 
is better that a thousand, or even, a’ 
million. guilty persons should escape `. 
than that one innocent person should. 
suffer: but no responsible and practi- 
cal person would accept’ such a view. 
For itis obvious that if our ratio is ex- 
tended indefinitely, there.: comes a 
point when the whole system of jus- — 
tice has broken down ‘and society is 
in a state of chaos.” . 
The fact that there has to be clears 
evidence of the guilt of the accused 
and that in the absence of that it isj > 
not possible to record a finding of his' 
Court in, 
the ease of Shivaji Sahebrao, Cri. Ap- 
peal No. 26 of 1970, D/- 27-8-1973= 
{reported in AIR 1973 SC 2622) (supra) 
as is clear from the following obser- 
vations: 

“Certainly it is a primary princi- 
ple that the accused must be and not 
merely may be guilty before a court 
can convict andthe mental distinction 
between ‘may be’ and ‘must-hbe’ is long 
and divides vague, conjectures from 
sure considerations.” 


28. As a result of the above, 
we accept the appeal, set aside the 
judgments of the trial court and the. 
High Court and acquit the accused. 

Appeal allowed. 
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(1872), Ss. 3, proved, 118 — Police 
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Evidentiary value. 

Brief Note: — (A) The mere fact 
that the prosecution witnesses are 
police officers is not enough to discard 
their evidence, in the absence of evi- 
dence of their ,hostility to the accused. 
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F. “terference . by’ ‘Supreme Court.‘ (X-Rei;:.'Tomar (P, 


Renal €ode (1860), ; ‘Section. 53). 


~ Brie N ote: — = (B) ‘Where’ in, a pros: 
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aes “the: Session’ Judge, 


: a thé-appeal filed by the ac- 
* cuBed;"as-a final-court of facts. 
7 maintaining the . sentence of 2 vears 


and 


R.-L; “had taken into’ account the al- 
legéd.” connection’ of tne accused ap- 
pellant with-the’ dacoits which was 
* cohipletely unsupported by any admis- 
in 
revision -had also hela that in the cir- 


cumstances the sentence was deserved. 


. Held (by Supreme Court in ap- 
peal) ordinarily the Supreme Court 
does not interfere on a question of 
sentence: But, as the High Court and 
the. Sessions Ccurt seemed to have 
been affected by inadmissible evidence 
in awarding two years’ rigorous im- 
prisonment to the appellant ‘against 
whom no previous conviction was 
shown, the ends. of justice would he 
met by réducing the sentence-to one 
year’s rigorous’ iniprisonment. 
$ (Par a 4) 

The Judgment ‘of the Court was 
delivered by 

BEG, J..— The appellant has been 


_ convicted under Section 25 (1) (a) of 
_the Arms Act, 1959. and sentenced to 


rigorous imprisonment vy 
Ist Class, Bhind, in 
_ Madhya Pradesh. He was found in un- 
’ licensed possession of 20 live cartridges 
of mark three and 39 live cartridges 
of “mouzer” type during the night be- 
tween 12th and 13th October 1968 at 
‘Village Kishorsingh-Ka-Pura in Behad. 
Learned Sessions Judge of Bhind 
dismissed his appeal with the observa- 
tion: “Such crimes connected with 
dacoity deserve a severe punishment”. 
The High Court had also rejected the 
revision application of the petitioner. 


2: Concurrent findings of fact 
conclude the case against the peti- 
tioner so far as his possession of un- 
licensed cartridges on the date and the 
time and place givengur 
concerned. The fact -that the „iwo wit- 
nesses called from am@gpgst the mem- 
bers of the public, namely. Raghu- 


‘two years’ 
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‘tiathsingh: T W. 1) -and Ganibhitsingh 
W. 2), had turned hostile Was. 


"considered. by thè High Court and the 
“Courts. below. Tisy had: held’ that the 


two prosecution witnesses | who ` Aad: 
turned hostile could-not’be relied’ ups, 


-on. Their evidence could, hot destroy, 


the prosecution cast cr make’ it doubts 
ful. The prosécution case is fully<supe 
ported by: Mahadevsingh (P.W. 5), ‘arid! 
Umashankar (P.W. 61, who are polieg. 
officers. The mere fact that they are 
police officers was not enough ‘to: dis: 
card their evidence. No, , redson, was 
seve for their hostility ‘tosthe, appel 
an Meee 


3. The only question. ‘whiéh| 
seems to deserve some consideration vis 
that the Sessions: Judge, as the ` inal 


‘Court of facts. had taken into. ‘aceount. 


the alleged cérinection of the: appellant 
with the dacoits which iS¢: completely 
unsupported by any adrnissible evi! 
dence. It was stated bysthe Investiget- 
ing Officer that he ‘had.received in- 
formation that the- appellant had been! 
supplying ammunition to the dacoits. 
This was certainly nearsay evidence,’ tts 
may explain why ‘the accused’ yas: 
searched. But, what the Informer šta- 
ted about the connection of the appel-' 
lant with the dacoiis was mere hearsay. 
unsupported by any direct. or admis-: 
sible evidence. Tha High Court had: 
also held that “ir the circumstances: 
of the case” the sentence of two years’, 
rigorous imprisonment was deserved.” 







4. Ordinarily, this Court dices 
not interfere on a question of sentences 
But, as the High Court and the Courts}, 
below seem to have been affected by. 
inadmissible evidence in awarding two 
years’ rigorous imprisonment to the ap- 
pellant against whom no _ previous 
conviction is shown, we think that. the 
ends of justice would be met by- rerf 
ducing the sentence:to one year’s rigo-| 
rous imprisonment. Subject to this. 
modification this appeal is dismissed: 
The appellant shall surrender to` his: 
bail and undergo the remaining part of 


the sentence. 
ithe charge are *& 


Sentence reduted: 


we * tT i 
eer a 
se hentia ~ Py y 7 
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